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I. INTRODUCTION AND HISTORY OF THE CASE

A. Introduction

This Court should reverse the order of Appellee Public Utilities Commission of

Ohio ("PUCO" or "Commission") which dismissed the complaint of Appellant

OHIOTELNET.COM, Inc. ("Appellant"), in Case No. 09-515-TP-CSS before the

Commission as the order was unreasonable and unlawful. The Commission willfully

disregarded its duty by failing to review a significant portion of the exhibits admitted into

evidence. These exhibits met and exceeded Appellant's burden of proof in the case.

Appellant provided the Commission, through its witnesses, the procedure to

review the exhibits and identify billing credits owed to Appellant. This procedure, when

combined with the expertise and experience of the Commission, provided the basis for

the Commission to completely and thoroughly review the exhibits admitted into evidence.

Despite Appellant's testimony and thoughtful effort to set forth its exhibits and evidence,

the Commission specifically stated in its decision that it failed to review any of the exhibits

provided by Appellant, other than those referenced on direct examination, and relied, in

- .v^_- _a _a.._J:_i.. ..L.:L.:L.. ..+....J. ...I L.. A..Np.-JI.^c \A/inrlc4roompari, on a$rlldll IllJlllL)CI UI 1:V11LIdUlULUIy CAIIIUIW illuUuuCcU vy ^cnc vvuiu^uca

Ohio, Inc. ("Windstream").

Appellant submits that the willful disregard of the Commission of its duty to

completely review all evidence presented by the parties in Case No. 09-515-TP-CSS and

the Commission's subsequent order dismissing Appellant's complaint was unreasonable

and unlawful. Appellant respectfully requests this Court reverse the order of the

Commission and remand the matter with instructions for the Commission to completely
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and thoroughly review all evidence submitted by the parties.

B. Standard of Review

This Court uses a de novo standard of review to decide all matters of law such as

those raised by the Appellant. Grafton v. Ohio Edison, 77 Ohio St.3d 102, 105 (1996).

This Court has "complete and independent power of review as to all questions of law" in

appeals from the PUCO. Ohio Edison Co. v. Pub. Util. Comm.,78 Ohio St.3d 466, 469

(1997).

Section 4903.13 of the Ohio Revised Code provides that a commission order shall

be reversed, vacated, or modified by this court only if, upon consideration of the record,

the court finds the order to be unlawful or unreasonable. Monongahela Power Co. v. Pub.

Util. Comm.,104 Ohio St.3d 571, 577 (2004).

This Court will reverse or modify a PUCO decision if the record contains sufficient

probative evidence to show that the PUCO's decision was manifestly against the weight

of the evidence and was so clearly unsupported by the record as to show

misapprehension, mistake, or willful disregard of duty. Id at 577-578. The Appellant bears

the burden of demonstrating that the PUCO's decision is against the manifest weight of

the evidence or is clearly unsupported by the record. Id at 578.

C. Statement of Facts and Procedural History Before the Commission

On June 19, 2009, Appellant filed a complaint against Windstream concerning a

billing dispute alleging it was owed credits on bills sent to Appellant by Windstream.

Appellant, in addition to other relief, sought an order restraining Windstream from

disconnecting services to Appellant. The Commission issued an entry on September 23,

2



2009, which granted the restraining order on the condition that Appellant deposit into an

escrow account the sum of $70,666.84.

In an entry on rehearing issued October 28, 2009, the Commission recognized the

parties' continued negotiations and Windstream's agreement to postpone Appellant's

escrow deposit pending further negotiations. When the Commission was notified the

negotiations reached an impasse, Windstream filed a lefter on November 20, 2009,

requesting the Commission order Appellant to deposit a lower sum of $64,641.29 into an

escrow account within fifteen (15) days. Otherwise, Windstream would be allowed to

proceed with disconnection.

Appellant sought rehearing by application filed February 26, 2010, which the

Commission denied in part on March 24, 2010. The Commission affirmed its order that

Appellant deposit $64,641.29 into an escrow account to avoid disconnection. Appellant

did not make the escrow deposit and Windstream disconnected services.

On September 20, 2010, Windstream filed a motion for escrow with a request for

an expedited ruling. Windstream cited its concerns that it may not receive payment from

Appellant upon a favorable ruling and requested the Commission dismiss Appellant's

complaint if the requested escrow deposit of $64,641.29 was not made within seven (7)

days of a Commission order.

Appellant filed a memorandum contra on October 12, 2010, which contended that

the escrow deposit, consistent with the Commission's prior entries, was for the purpose of

preventing disconnection of resale services while the complaint was pending.

Windstream's motion for escrow was denied by the Commission's entry of October 28,
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2010. On November 3, 2010, the attorney examiner entered an order scheduling the

complaint to be heard on December 7, 2010.

The parties appeared before the Commission for the purpose of a hearing on the

complaint on December 7 and 8, 2010. During the hearing the Commission accepted into

evidence Appellant's Exhibits 2 to 75 in electronic form. Exhibits 2 to 75 consisted of

electronic copies of paper invoices received by Appellant from Windstream for services.

The dates on the invoices ranged from approximately April of 2004 to December of 2009.

The Commission also accepted into evidence Appellant's Exhibit 1, which

consisted of a spreadsheet that identified credits which Appellant contended it was

entitled to receive from Windstream, identification numbers, amount of the credits sought

and date the credits were requested.

The parties submitted post-hearing briefs to the Commission and the Commission

issued an Opinion and Order denying Appellant's complaint on September 20, 2011.

Appellant filed an application for rehearing on October 20, 2011, which the Commission

denied by its November 9, 2011, Entry on Rehearing. Appellant filed a notice of appeal as

of right with the Commission and with the Clerk of the Supreme Court of Ohio on January

6, 2012, pursuant to R.C. 4903.13. The matter is now before this Court.

II. ARGUMENT

^_^^^^•^iv^^ v^^ ^^ ^ ^^ar^vNvai^vr:

When The Decision Of The Public Utilities Commission Of Ohio Is Based On
A Willful Disregard Of Its Duty, The Dismissal Of Appellant's Complaint Is
Unreasonable, Unlawful And Subject To Reversal Under Section 4903.13.
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The Commission willfully disregarded its duty by failing to review a significant

portion of the evidence submitted by the Appellant. Based on the testimony and evidence

cited by the Commission in the Discussion and Conclusions section of its Opinion and

Order dated September 20, 20111, and the statements contained in its Entry on

Rehearing dated November 9, 2011, the Commission willfully failed in its duty to perform

complete and thorough review of the exhibits submitted into evidence by the Appellant.

At the hearing on December 7, 2010, in Case No. 09-515-TP-CSS, Annette

Duboe, on behalf of Appellant, presented testimony describing her method of accounting

and the process of identifying credits due to Appellant on a monthly basis.2 To identify

credits due, Ms. Duboe testified she individually examined each invoice and compared it

with the customer's order entering any requests for credit on a spreadsheet.3 The

invoices were voluminous and were submitted to the Commission in their entirety for the

Commission's review in electronic format 4

Examples that were representative of each request for credit were individually

identified and submitted as a line item on Complainant's Exhibit 1. Ms. Duboe

demonstrated the procedure for identifying credits due for the record, "walking through"

several examples of how billing credits were calculated using these exhibits.5 Ms. Duboe

testified that each credit sought was identified and recorded using this procedure and the

records identified as Exhibits 1 through 75 were prepared and kept in the ordinary course

1 In the Matter of the Complaint of OHIOTELNET. COM, Inc., v. Windstream Ohio, Inc.,
PUCO Case No. 09-515-TP-CSS, Opinion and Order (September 20, 2011).
2 Transcript p.38-58.
3 Id; Complainant's Exhibit 1.
' Complainant's Exhibits 2-75.
5 Transcript, p.38-58.
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of Appellant's business. At the close of Ms. Duboe's testimony, Exhibits 1 through 75

were submitted to and accepted by the Commission as evidence.

The Commission's statements in its Opinion and Order of September 20, 2011,

demonstrate the absence of a complete and thorough review of this evidence. On page

19 of the Opinion and Order, the Commission states "[t]he invoices purportedlycontain an

itemization of all charges." 6 On page 20, the Commission makes reference to thousands

of line item billing charges submitted into evidence by the Appellant.7 The Commission

then cites a single duplicate request for credit in Appellant's presentation and 4 examples

presented by the Windstream as the basis for denying the complaint.8

Moreover, the Opinion and Order demonstrates the absence of a complete review

of the evidence by the statement "...we cannot extrapolate from these limited examples

that [Appellant] is entitled to $76,436.00 in billing credits from [Windstream].... Nor has

[Appellant] presented sufficient evidence that it is entitled to some lesser amount."9 A

review of the evidence submifted by the Commission confirms in its Entry on Rehearing'o

that it failed to review the evidence submitted by Appellant. The Commission makes clear

that it looked at only the specific examples used by Ms. Duboe and failed to consider the

entire evidence submitted by Appellant. The Commission's Entry on Rehearing states on

page 9:

OHIOTELNET suggests that the Commission erred by failing

6 Opinion and Order, p.19, ¶3 (emphasis added).
' Opinion and Order, p.20, ¶2.
8 Id.
9 Id.
10 In the Matter of the Complaint of OHIOTELNET.COM, Inc., v. Windstream Ohio, Inc.,
PUCO Case No. 09-515-TP-CSS, Entry on Rehearing (November 9, 2011).
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to conduct a complete examination of each line item by
employing the technique described by its witness. However,
such an undertaking by the Commission would be tantamount
to the Commission taking on the burden of proof that
OHIOTELNET is obligated to carry.

It would not be appropriate for the Commission to evaluate the
validity of numerical data without the benefit of supporting
arguments or cross-examination."

Exhibits 1 through 75 were admitted into evidence without objection. Appellant

respectfully submits that its evidence is thorough and complete. In addition, the

Commission had a duty to review the evidence in its entirety as the Commission's findings

cite that Windstream admitted to billing errors based on discounts, manual processing or

billing for services not requested.12

There were a large volume of records admitted into evidence by the Appellant. It

may be easier to dismiss the complaint than find a single valid credit due the Appellant.

However, it is by and through these records that the Appellant's burden was met. Without

the benefit of a review of Appellant's evidence, the Commission cannot reasonably come

to the conclusion that Apqellant failed to meet its burden of proof.

Ill. CONCLUSION

Based on the Commission's Opinion and Order and Entry on Rehearing, the

Commission willfully disregarded its duty in failing to review the evidence submitted by

Appellant, including Appellant's exhibits accepted into evidence. This Court should

reverse the order of the Commission which dismissed Appellant's complaint in Case No.

11 Entry on Rehearing, p. 2, ¶6.
12 Opinion and Order, p.9, ¶4.
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09-515-TP-CSS pursuant to R.C. 4903.13. The Order was unreasonable and unlawful.

Respectfully submitted,

c- (Hfi

Jam . Cooper, Counsel of Record

ATTORNEY FOR APPELLANT,
OHIOTELNET.COM, INC.
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I certify that a copy of this Merit Brief by Appellant was sent by ordinary U.S. Mail,

postage prepaid, to all parties on March 16, 2012.
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Attorney General of Ohio
Ohio Attorney General's Office
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James R-Cooper, Counsel of Record
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Notice of Appeal of Appellant OHIOTELNET.COM. lNC.

Appellant OHIOTELNET.COM, INC., hereby gives notice of its appeal, pursuant to

R.C. 4903.11 and 4903.13, to the Supreme Court of Ohio, from an Opinion and Order of

The Public Utilities Commission of Ohio, entered September 20, 2011, and Entry on

Rehearing, entered November 9, 2011, in PUCO Case No. 09-515-TP-CSS.

Appellant was and is a party of record in PUCO Case No. 09-515-TP-CSS, and

timely filed its Application for Rehearing of the PUCO's September 20, 2011, Opinion and

Order in accordance with R.C. 4903.10. Appellant's Application for Rehearing was denied

with respect to the issues on appeal herein, by entry dated November 9, 2011.

The appellant complains and alleges thatthe PUCO's September 20, 2011, Opinion

and Order and the PUCO's November 9, 2011, Entry on Rehearing in PUCO Case No. 09-
__
515-TP-CSS are unlawful, unjust, and unreasonable in the following respects, as set forth

in appellant's Application for Rehearing:

1. The denial of all billing credfts sought by appellant was unlawful and

unjust.

2. The PUCO did not perform a complete and thorough review of the

evidence admitted into evidence by appellant.

3. The PUCO's September 20, 2011, Opinion and Order and the

PUCO's November 9, 2011, Entry on Rehearing are against the

manifest weight of the evidence.

4. The PUCO committed error in its finding that "(I)t would be not

appropriate for the Commission to evaluate the validity of numerical

data..." that was admitted into evidence. See Finding (6), Entry on



Rehearing filed November 9, 2011.

5. The PUCO committed error in its finding that appellant did not meet

its burden of proof.

WHEREFORE, appellant respectfully submits thatthe PUCO's September 20, 2011,

Opinion and Orderand the PUCO's November9, 2011, Entry on Rehearing in PUCO Case

No. 09-515-TP-CSS are unlawful, unjust, and unreasonable, and should be reversed. The

case should be remanded to the PUCO with instructions to correct the errors complained

of herein.

Respectfully submitted,

James2. Cooper, Counsel of Record

COUNSEL FOR APPELLANT,
OHIOTELNET.COM, INC.

CERTIFICATE OF SERVICE

I certify that a copy of this Notice of Appeal was sent by ordinary U.S. Mail and by

Utilitiesmail transmission to all parties fo the proceedings before the Public uti,i^iC^

6,Commission and pursuant to Section 4303.13 of the Ohio Revised Code on January

2012.

Jame . Cooper, Counsel of Record

COUNSEL FOR APPELLANT,
OHIOTELNET.COM, INC.
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Todd A. Snitchler, Chairman William A. Adams (0029501)
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CERTIFICATE OF FILING

I certify that a Notice of Appeal has been filed with the docketing division of the
Public Utilities Commission in accordance with Sections 4901-1-02(A) and 4901-1-36 of
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Jam . Cooper, Counsel of Record
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BEFORp

THB PUgI.IC LTTILTI'IF9 COMMIS.SION OF OHIO

In the Matter of the Complaint of
OHIOTELNET.COM, INC.,

Complainant,

V.

Windstream Ohio, Inc.,

Respondent.

Case No. 09-515-TP-CSS

ENTi2Y ON RIIH-EA.RING

The Com.mission finds:

(1) On June 19, 2009, OHIOTEL,rTEP.COM, INC. (OFiIOTELNET)
filed a complaint against Windstream Ohio, Inc. (W'mdstr'eam)
in response to a payment demand from Windstream. In its
complaint, OHIOTBLNET alleged that Windstrearn
overcharged for its services and submitted incorrect and

inaccurate invoices.

(2) The Commission issued an opin3on and order on September 20,
2011, in which it denied the complaint, concluding that
OHIOTEI:NET failed to sustain its burden of proof.

(3) On October 20, 2011, OfifOTEL.NET filed an application for
rehearing. OHIOTEL.NET asserts that the Coiunission erred
by failing to conduct a complete and thorough review of the
exhibits subinitted by OHIOTELNET. OHIOTELNET points
out that its witness provided tes.timony describing her method
of accounting and the process of identifying credits due on a

monthly basis. i'ViUre spec'.u.̂.a...Ily, 0N70TF1,NF.T states that its

witness identified the credits due by examining each invoice
and comparing the invoice with the customer's order.

OHIOTELNET acknowledges that the invoices were
voluminous and were subanitted to the Commission in their
entirety in an electronic format. Pointing to Ianguage in the
opinion and order, OHIOTELNET believes that the
Commission did not conduct a thorough examination of its

admittedly large volume af records.



09-515-TP-CSS

(4) On October 28, 2011, Windstream filed a memorandurn contra.
Windstream argues that OHIOTELNET has presented no facts
or arguments that the Commission has not already considered.
Referring to OHIOTELNET's evidence consisting of 18,500
pages of exhibits covering 9,000 disputes, Windstream
contends that the eviderice, by itself, does not demonstrate the
validity of any particular dispute. histead, according to
Windstream, the evidence merely shows the presence of a
dispute and the possible appearance of uncredited disputed

charges.

Beyond failing to prove anything, Windstream asserts other
reasons why OHIOTELNET"s billing disputes should be
denied. Windstreaxn points out that OIIIOTHL.NET did not
present evidence against Windstream's critiques. Specifically,
Windsiream highlights that OHIOTELNET did not present
evidence that it has not been reimbursed for the tax portion of

billing credits or that its disputes are not time-barred. In all,

Windstream sees no basis for reheazing.

(5) Section 4903.10, Revised Code, states that any party to a
Cotnmission proceeding may apply for rehearing with respect
to any matters determined by the Comznission within 30 days
of the entry of the order upon the Commission's journal-

(6) The application for rehearing should be denied.
pHIOTELNE'T has not raised any new facts or arguments that

....t.] .-. ,. al.o tn alter the decision in this
wtstuu ^'j+'r'c un. ^.'s.......,.,..... ...._.._ . _____

case. Moreover, OHIOTELNET has not shown through its
application for rehearing that the Commission erred or that
OIiIOTELNET has carried its burden of proof.
OHI.OTELNBT"s witness testified that there are approxunately
17,000 billing line items in dispute (Tr. 59). OHIOTELNET
suggests that the Commission erred by failing to conduct a

compi.ete exarriination of ca--..I: N..^.e item by ^T pin y ng thP

technique described by its witness. However, such an
undertaking by the Commission would be tantamount to the
Commission taking on the burden of proof that OHIOTELNET
is obligated to carry. It would not be appropriate for the
Commission to evaluate the validity of numerical data without
the benefit of supporting arguments or cross-examinatiorL
OHIOTELNE'T cannot carry its burden of proof simply by
presenting summary data with the expectation that the
Commission would apply a suggested technique to verify the
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valid'aty of each line item. Moreover, as pointed out by
Windstream and noted in the opinion and order, there are
other bases for rejecting OHIOTELNET's clairn.s. For example,

OHIOT'EL.NET did not refute Windstreain's assertion that

many of the disputes that OHIOTELNfiT raised were tiune
barred. Finding no errar in our decision, we conclude that
OHIOTELNE'T failed to sustain its burden of proof and that the

application for rehearing should be denied.

It is, therefore,

ORDERED, That OHIOT'ELNET's application for rehearing is denied in its entirety.

It is, further,

ORDERED, That a copy of tlus entry on rehearing be served upon aIl parties and

interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

a A. Centolella (! SteP

Andre T. Porter

LDJ/vrm

Entered in JJW^W

` ^C7 xr^\F..n..:̂

.--C.^ -8 L /.
Cheryl L. Roberto

Betty McCauley
Secretary



BEFORE

THE PUBLIC UTILIT'IFS COMMISSION OF OHIO

In the Matter of the Complaint
OHIOTELNET.COM, INC.,

Complainant,

v.

Windstream Ohio, Inc.,

Respondent,

Case No.fl9-515-TP-C5S

OPINION AND ORDER

The Commission, considering the complaint filed by OHIOTELNET.COM, Inc. and

the evidence admitted at the hearing, hereby issues its Opinion and Order.

APPEARANCES:

Morrow, Gordon & Byrd, Ltd., by Mr. James R. Cooper and Mr. Matthew J.
Knnsman, 33 West Main Street, P.O. Box 4190, Newark, Ohio 43058-4190, on behalf of

OHIOTEI.NET.COM, Inc.

Bailey Cavalieri, LLC, by W. "r"iIliain A. Adams, 10 West Broad Street, Suite 2100,

Columbus, Ohio 43215-3422, on behalf of Windstrearn Ohio, Inc.

OPINION:

1. HLSTORY OF TI-E PROCEEEDINGS

On June 19, 2009, OHIOTELNET.COM, INC. (OHIOTELNET) filed a complaint
against Windstream Communications, Inc. (Windstream Communications) and
Windstream Ohio, Inc. (VJ'indstream) in response to a payment demand of $88,000.1 In its
compTaint, OHIOT'ELNTET claimed that Windstream overcharged for its services and
submitted incorrect and inaccurate invoices. OHIOTELNET added that Windstream did
not act in good faith in dealing with disputed items and that it did not provide timely
billings- In addition to biIIing issues, OHIOTELNET asserted that Windstream did not

X On July 13, 2009, Windstream moved to disaiiss Windstream Communications as a party, argning ffiat
because it did not have an interconnection agreement with OHIOTEL.NEC Windstream Communications
did not have a real interesE in this proceeding. By entry issued September 23, 2009, the Commission
agreed and dismissed Windstteam Communications as a party.
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complete service and installation orders in a timely manner,• thereby discriminating

against OHIOTBLNET in favor of its own customers. Faced with disconnection,

OHIOTELNET fiied concurrently with its complaint a motion for temporary restraining

order. Windstream, in its July 13, 2009, memorandum contra, conunitted to maintaining

OHIOTEI.NSI"s service during the pendency of the complaint. Windstream, however,

urged the Commission to issue an order requiring OHIOTELNfiT to place disputed funds

into an escrow account. Windstream requested an escrow amount of $70,666.84. To Limit

losses, and in an effort to secure payment of past due bilis, Windstream placed an

embargo on OHIOTSI.NET's account.

OHIOTBLNET was incorporated in Oliio in 1999 and confines its services to the
State of Ohio (OTN Ex- 76 at 6-7). OHIOTELNET describes itself as a competitive local
excha.nge carrier (CLEC) and a reseller of muitiple services, including unbundled network
elements (IJNEs), digital subscriber line (DSL) services, high speed Internet, and long
distance telephone services to customers in Licking and surrounding counties in Ohio

(OTN Fvc. 76 at 7; Tr. 9). OHIOTEi.,NE'I' has a business relationship with Midwest Service
Management, Inc., -ivhich provides all technical support for OHIOTELNET, incIuding

customer support, billing, troubleshooting, and installations (OTN Ex. 76 at 3).

OHIOTELNET initiated service in )une of 2002 (Id. at 8).

OHIOT'EI,NET's relationsltip with Windstream began when OHIOTELNET entered
into an interconnection agreement with Alitel Ohio, Inc. (Alltel). The Commission
approved the interconnection agreement in Case No. 00-1601-TP-A.RB. Alltel is now
known as Windstream (Resp. Ex, 1 at 3). OHtOTELNET describes Windstream as an
incumbent local exchange carrier (ILEC) from which it purchases UNEs and other resale
services (OTN Ex. 76 at 10). Resale services include service installations, niove orders,

and or..°^.-• JrnanaP c^YderS. 'er^%iCe SuSaercSiCTi, 7u'Iu ice roci
--^^-ora_»tIn.._n .5 (Tr,_. 11 -22),

.._-_a_

With its complaint, OHIOTEL.NEI' filed a motion for temporary restraining order
seeking to prevent Windstream from terminating or interrupting OHIOTELNET's

telecommunication services. In response to OHIOTELNET's motion for temporary
restraining order, Windstreatn filed on July 8, 2009, a motion for additional time to
respond with a request for expedited ruling. The attorney examiner granted

,.,Tyn,dsµPaM'C request for additional time by entrv issued July 10, 2009. Windstream filed

a memorandunn contra OI-IIOTELNE'F's motion for temporary restraining order on July
13, 2009. Concurrently, Windstream filed an answer to the complaint and a motion to
dismiss. In its motion to dismiss, Windstream requested that the Commission order

OHIOTEL.NrET to place $70,666.84 into an interest bearing escrow account.

Windstream pointed out in a letter filed September 9, 2009, that OHIOT'ELNBT did
not plead in opposition to the request for an escrow of funds. OHIOTELNE"I` did not file a
memorandum in opposition to Windstrearni s motion to dismiss until Septesnber 30, 2009.
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Also on September 30, 2009, OHIOTELNET also included a reply in support of its motion
for a temporary restraining order. In turn, on October 1, 2009, Windstrearn filed a reply in

support of its motion to dismiss.

In a September 23, 2009, entry, the Commission ordered Windstream to maintain
service to OHIOTEI.NET for the duration of the proceeding upon OHIOTELNE'I'
depositing funds into an escrow account. The Commission authorized Windstream to
proceed with disconnection pursuant to Rule 4901:1-7-29, Ohio Administrative Code
(O.A,C.), if OHIOTELNET failed to place $70,666.84 into an escrow account within 15

days.

In accordance with the Commissions September 23, 2009, entry and an attorney
examiner entry issued October 6, 2009, the parties engaged in mediated discussions on
October 15; 2009. On October 26, 2009, Windstream filed a letter in which it announced
that the parties had reached an agreement to lift the embargo. In exchange for
OHIOTEI.NET's payment of $8,393.14 and a deposit of equal amount, Windstream lifted

its embargo (Resp. Ex. 2 at 14).

OnOctpber.2, 2009,OI3IOTELNE"L filed a motion for partial relief from the
Commission's September 23, 2009, entry. OHIOTELNEI' later supported its motion with
an affidavit filed on October 9, 2009. OHIOTELNET argued that the escrow amount was
too onerous and would lead to loss of business and eventually disconnection. In an

October 19, 2009, memorandum contra, Windstream opposed OHIO7^,'I..NET"s motion for

partial relief. On October 20, 2009, OHIOTEL.NET filed a pleading in which it stated that
its motion for partial relief may, if necessary, be considered as an application for rehearing.
On October 28, 2009, the Commission issued an entry on rehearing. In its entry on
roihaa_rino_ t}le Colnrrilssion stispended the requirement that ONi^)TF:^NET rX1c

'IICe an

escrow deposit upon the condition that it negotiate in good faith with vvindstream. and
comply with the terams referred to in Windstream`s October 26, 2009, letter.

After a 30-day period of negotiation, Windstream filed a letter on November 20,
2009, notifying the Commission that the parties had reached an impasse. Windstream,
therefore, requested that the Commission issue an order requiring OHIOTEL.N6I to place
furw; u oa e^ro^v account. Windstream calculated a lower outstanding balance of
$64,641.29. On December 4, 2009, OHIOTELNET responded with a letter requesting inat
the Commission uphold the temporary restraining order and relieve it of any obligation to

place funds into escrow.

On January 27, 2010, the Commission issued an entry in which it ordered
Windstrearn to maintain service to OHIO'I'EI.NET for the duration of the proceeding upon
the condition that OHIOTELNET pay into an interest bearing escrow account the sum of
$64,641.29 within 15 days. If OHIOTELNET failed to place funds into escrow, the
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Cotnmission authorized Vd'indstream to irdtiate applicable notice and disconnection

procedures.

OHIOTELNET filed an application for rehearing on February 26, 2010. In its
application for rehearing, OHIOTELNET revealed that Windstream provided three
distinct types of service to OHIOTELNET_ OHIOTELNET asserted that the entry on
rehearing was unreasanable and unlawfuI for failing to specify the type of service
Windstream would be permitted to terminate if OHIOTEI.NET failed to place the requisite
sum into escrow. OFIIOTELNEI' further pointed out that the parties are only in dispute
with respect to resale services. OHIOTELNET emphasized that billing for facifities based
collocation and DSL services were not in dispute. On March 5, ?A10, Windsiream filed a
memorandum contra. Windstream agreed with OHIOTEI.NET that facilities-based
collocation and DSL services should not be subject to disconnection. Windstream,
however, warned that the termination of resale services may have an indirect impact upon
sorne of OHIOTELNET"s DSL customers. Windstream poiulted out that OHIOTEL.NET's
DSL customers who receive service over Windstream's resold lines would be
discoiinected. Though not allowed by the Commission's rules, OHIOTELNET filed a
reply to Windstreani s memorandum contra on March 17, 2010. OHIOTELNET agreed
that. the Coi3lnussiori s entry spoke only to the termination of resale services. Facilities-
based collocation and digital subscriber lines should not be incliided. OHIOTELNET
urged that those DSL customers served by resold Windstream lines should not be

disconnected if they are current in their billings.

In a IvSarch 24, 2010, entry on rehearing, the Commission granted, in part,
OFitOTELNET's application. The Conunission clarified its entry. Noting that some DSL
customers would be disconnected upon the termination of resale services, the Commission

+ ;8d enfify, aand provlde
nrrlPred :'rIIO UL1vrEl' to coliaborate vJ:uh the C.,.,..,-.. .m siCn' s Sta ff to l ti^u.

reasonable notice to those customers. The Commi.ssionIet stand Windstreani s auuLU_̂i^^•

to disconnect services upon OHIOTBLNET's failure to deposit $64,641.29 into an escxmn'

account.

Because OHIOTELNET did not place funds into escrow, Windstream proceeded

Vvith disconnection by drafting a notice to OHIOTELNET's customers. After review and
rn-diFi^r,ainn }sv Staff and OHIOTELI^TET, Windstream mailed the disconnection notice to
OHIOTEf.NET's customers on April 8, 2010. The letter notified customers that their
OIIIOTELNET service would be disconnected on May 10, 2010, and that they would have
to select another provider to avoid having their service ulterrupted. Windstream stated
.that it allowed the In.-ies to stay in service. until May 24, 2010, at the request of Staff_ to

lessen the interruption of 911 service (Resp. Ex. 2 at 16-17; Resp. Br. 4-5).
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To hear claims of overcharging, improper billfng, and failure to act in good faith,
the attorney examiner issued an entry on September 21, 2010, scheduling the complaint for

a November 2, 2010, hearing.

On September 30, 2010, Windstream fiied a pleading seeking an order from the
Commission compelling OHIO1'ELivTET to deposit 564,649 .29 into escrow. The pleading
also sought to have the complaint dismissed if OHIOTELNET failed to make the escrow
deposit. Windstream requested an expedited ruling. OHIOTELNET filed a memorandum
coritra on October 12, 2010. OHIOTEI.NET revealed in its pleading that Windstream

disconnected OHIOTELNET's resale services. OHIOTELNEN T opposed what it described

as an attempt by Windstream to circarnvent a hearing on the merits by seeking a summary
dismfssal. OMOTELNET rejected the notion that an escrow deposit was a precondition
for a hearing. To OHIOTELNET, the purpose of the escrow deposit was to secure
continued service. The attorney examiner denied Windstrearn's motion by entry issued

October 28, 2010.

For the hearing, Windstream filed testimony on October 21, 2010. OHIOTELNEI'
did not file testimony. Subsequent to a prehearing conference, the attorney examiner
.canceledthe heavingand issued an entry on November 3, 2010, direci'vig OHIOTELNET to
provide additional information and file testimony. To allow ticne to prepare aind submit
the information, the attorn.ey examiner rescheduled the hearing to begin on December 7,
2010. In accordance with the November 3, 2010, entry, OMOTELNET fi}ed additional
information on November 5, 2010, and prefiled its testimony on November 5 an d 12, 2010.

On November 15, 2010, Windstream filed a pleading in which it requested an
expedited ruling on its motion to strike portions of OHIOTELNET's prefiled testimony.
W; ctaa_m i_r5ritidFd lii its pleading a j slbli:. offer of se:tl°^.:ent. To end +ha prncaariing
K'ithoutVany admission of^fault, Windstream offexed OHIOTELNET a biIl credit of
$76,840.28, representing the full amount of the last Windstream invoice issued to
OHIOTELNET. Moreover, Windstream of€ered to lift the embargo on OHIOTELNET's
orders. In exchange, Windstream requested that OHIOTEI.NET dismiss its complaint
with prejudice. On November 24, 2010, OHIOTELNET filed a memorandum contra
Windstream's motion to strike_ OHIO'TELNET did not respond to Windstrearn's
seulem,.ent ofrer. On L)eceTnbPr 1, 2010, the attorney examiner issued a ruling granting and

denying in part the motion to strike.

As rescheduled, the hearing took place on December 7 and 8, 2010. At the
_canclusion of the.-hearing, the.attorney examiner issued-a schedule.#or filing briefs. -
Pursuant to the schedule, OMOTELNET filed a brief on January 21, 2011. Windstream
filed a brief on February 22, 2011. OHIOTEL.NET fited a reply brief on March 7, 2011.
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. OHIOTELNET and Windstrearn are public utilities, as defined in Section 4905.02,

Revised Code, and, as sach, are subject to the jurisdiction of the Commission.

Section 4905.26, Revised Code, requires that the Commission set for hearing a
complaint against a public utility whenever reasonable grounds appear that any rate
charged or demanded is in any respect unjust, unreasonable, or in violation of law, or that
any practice affecting or relating to any service furnished is unjust or unreasonable. The

Commission also notes that the burden of proof in complaint proceedings is on the

complainant. Grossnznn v. Pxsb. Ufit Comm., 5 Ohio St. 2d 189 (1996). Therefore, it is the

responsibility of the complainant to present evidence in support of the allegations made in

a complaint.

IfI. SUM'yIARY OF TI IE TESTIMONY

Mr. Thomas Cotton

Ivfr. Thomas Cotton appeared at the hearing and testified on behalf of-- ---
OHIOTELNET. He is a 94 percent khareholder, president, and chief executive officer of
OHIOTELNTET. He sponsored OTN Ex. 76, which is his prefiled testimony, and Exhibits

TCl through TC5. hi his testimony, he states that OHIOTELNET purchased services from
Windstream totaling $1,556,931, Mr. Cotton stated that OHIOTELNET submitted billing
disputes totaling $133,953. Of that amount, he testified that Windstreajn granted $57,691
in credits. The remaining $76,436.00 is in dispute (OTN Ex. 76 at 12). The disputes involve

resale services and, in a few cases, LSNEs (Id. at 13): Mr. Cotton described the disputes as

i_nvnlv_ng improDer charg'inK, cllmg'ing fv"i services that dld not mria il- and del3yS 7rt

charging for periods of up to four months (Tr. 18). Mr. Cotton claimed that the delayed
biIlings caused customers to switch to other providers, sometimes vvithout paying the bill
(OTN Ex. 76 at 13-14). Mr. Cotton cites one occasion where OHIOTEI.NET received four

nlonths of charges within three days (Id. at 38),. OHIOTELNET also claimed that

Windstream improperly billed for toll blocking and cliarges from third-part_v long distance
carri.ers (Tr. 18-20). Feature services, such as C.aller ID, were also the subject of disputes
(Tr 20) S'4ar ti^.g from 2004; O1-HOTELItih7' counted approximately 17 ,000 biiling disputes

requiring 2,726 hours of labor (OTN Ex. 76 at 14).

OHIOTELNET highlighted circumstances that led to or resulted from the billing
disputes._ One_point_of.contention.is OHIOTELINET's positionthat.it-should-not-.have.t_o-.-.
pay tax on uncollectibles (OT'N Ex, 76 at 41). In agreement with Windstrearn s witness,
Mr. Cotton asserted that, since August 2008, OHIOTELNET has not paid an invoice in full.
OHIOTELNET explains that every bill since August 2008 contained errors that required

OHIOTEL...'^^ET to lodge a dispute (Id. at 42). Although OHIOTELNET raised disputes
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with each invoice, OI-IIOTELNET declares that it paid undisputed portions of the bill in
full (Id. at 43). Nevertheless, OHIOTELNET states that Windstream placed embargoes on
several occasions because of OHIOTELNET's failure to pay the entire bill (Id. at 43-44; Tr.

22,23),

While under the embargoes, OHIOTELNE,T stated that Windstream did not
perform the required duties under the interconnection agreeinent. According to
OHIOTEI.NET, Windstream was obligated to do disconriections, restores, suspends, and
change orders to remove features. OHIOTELI`1ET pointed out that Windstreain did not do
restores and change orders. OHIOTELNET also submitted disputes for toll blocking that
were requested but not provided (Tr. 18-19). Ultirnately, OHIOTELNET claims that
Windstrearn's failure to adhere to its obligations led to the loss of customers (OTN Ex. 76

at 45-46).

Mr. Cotton described the procedure for submitting credit requests to Windstream-
He explained that if the time for correcting a service problem became extended,
O1dIOTELNET would request a billing credit (Tr.11). If OHIOTEI.NET received a billing
that it considered inaccurate, it would dispute the billing pursuant to the interconnection
a.greement:(Tr.13)._ Windstream would either accept or reject the dispute.

Ms. Annette Duboe

Ms. Annette Duboe appeared on behalf of OI-IIOTELNET and testified concerning

billing disputes. As a manager at OHIOTELNET, she sponsored OTN Ex. 77. Ms. Duboe

outlined how OHIOTEI.NET processes the bills that it receives from Windstream_ As part
of her duties, she reviews bills for accuracy. She reviews both paper and electronic biIls.
if r`nr t?XA_mDle, an irLfi"tailaticn, was not coiTipl.eted Li a tirnely r.^."'2'.ner, she

would

determine that the customer is entitled to a credit pursuant to the minimurn telephone
service standards. Or, if charges were to appear where a block to prevent usage sernsitive
charges were in p(ace, she would dispute the biIl (OTN Ex. 77 at 5-6). She testified that, on
a monthlv basis, she would total the bill amounts, subtract the disputed amounts, and

remit the d'u`ference (Id. at 6).

Ry Mis. DuboP s calculations, Windstream incorrectly billed OHIOTEI.NET a total
amount of $133,953. Of that amount, $76,436 remains in dispute (OTN Ex. 77 at 22-23).
She estixnated that this amount surrunarizes 17,000 line items and 80 ASOC codes (Tr. 59,
60-61).2 At the hearing, Ms. Duboe explained the process she used to verify Windstream's
billings.-{Tr_.40-47..49-55,. 61-70.)_..:-Ch'hile disputing billings,:-Ms-. Duboe. contends that
OHIOTELNET has paid all undisputed portions of its biIis (OTN Ex. 77 at 24).

Z T7ie ASOC code is a service feature code. There is a code for every feature of service that a custnmer

coulti use or order with their telephone service (Tr. 36; OHIOTEt,IJEr Ex. 77 at4).
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Ms. Duboe testified that she reviewed the monthly bilIs item-by-item for
discrepancies. She would begin by reviewing the paper bills at face value. Then she
would compare the electronic invoice with the orders placed in Windstream Bxpress. She
described Windstream Express as a web accessible softsvare package that OHIOTELNET
uses to enter orders, trouble tickets, and billing disputes (OTN Ex. 77 at 6-7). In reviewing

invoices, she ensured that orders placed by OHTOTELNET customers were accurately

reflected in Windstream's bills (Id. at 3-4). For exainple, if a customer ordered blocking,
she would dispute any charges for calls that should have been blocked (Id). Ms. Duboe
noted in her review of invoices that Windst.rearn did not work orders in a timely manner,
that it did not program lines correctly, and that it would charge for services that were not
ordered (Id. at 27). In further verifying the accuracy of invoices, she detected what she
believes is an inordinate number of trouble tickets, estimating between five and ten

percent of instalTs (Id. at 28-29). Ms. Duboe stated that she spent, on average, 25 hours

each month reviewing invoices. As the number of disputes grew, so did the time she

spent reviewing invoices (OTN Hx. 77 at 7, 25).

Ms. Duboe states that she tracked disputes manually and maintained a record of
_.disputes_using an Ex.cel spreadsheet. The spreadsheet contains the history of disputes

starting from April 2004 (OTN Ex. 77 at 8). Asked whether there. is a time line for
resolving disputes, W. Duboe answered that there is. She added that Windstream
typically failed to resolve disputes within the time line and that six months was the

average time for resolving disputes (Id. at 8-9). Explaining the dispute process, she stated
that Windstream would respond to a dispute with a rejection, acceptance, or dose out.
Windstream closes out cases that are too long in dispute without resoludon. If
OHIOTELNE£ disagreed with Windstream's decision, Ms. Duboe stated that
C_i resubmit `^L̀a^= ^^ dispute f)r mtloke the iPformal dicnute
-iiCS l r.1_.1`v'CT would either re^tivtiu^ r

resolution process provided by the interconnection agreement (Id. at 9-10, OI'N Ex. %ts).

To establisb that Windstream denied valid disputes, Ms. Duboe referred to
invoices, identified specific disputes, and described how Windstream failed to resolve the
disputes correctly (OTN Ex. 77 at 11-17; Exs. ADI-3.)_ Ms. Duboe complained that
Windstream's process for reviewing disputes was not timely and that the company
appeax-ed to TM;ect_- ^p^3tes arbitrarilv (OTN Ex. 77 at 19). To support her claim of
arbitrary decisions, she noted that Windstrearn would deny credits where in similar or
identical circumstances it had provided credits (Id.). For OHIOTELNET"s part, Ms. Duboe
assured that OHIO'T'ELNET complied v.>ith the interconnection agreentent's one-year time

._..:__..framaf-orsubmitting.disputes.(Id..at_a4....: .. .......--- -.. .. . , . ... . . ...... .: _. . ._ ...

Ms. Duboe expressed concerns over the propriety of third-party billing. According
to Ms. Duboe, third-party billing invoives many different service types (Tr. 39-40). She
stated that, initially, she did not dispute third-party billing. Third-party billing became an
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issue when she attempted to set up third-party billing for one of OHIOTELNET's
customers. It was then that Windstream informed her that OHIOTELNET was not
allowed to accept third-partc, billing. Because third-party bills had appeared on past
Windstream invoices,lvls. Duboe began to request credits for third-party billings (Tr. 38-
39). At the hearing, she noted the presence of third-party billing on the July 2007 and

August 2007 invoices (Tr. 40-47).

Ms. Tana Henson

Ms. Tana Henson appeared and testified on behalf of Wmdstream. She sponsored
Respondent's Exhibit 1, which is her prefiled testimony, along with Attaclunents Tl-T1
through TH7. Ms. Henson is a staff manager of Windstream's Service Center. In that
capacitv, si-ie is responsible for the Local Service Provider Access Center (LSPAC). The
LSPAC consists of 48 to 58 employees (Tr. 95,126). She oversees the day-to-day operations
of local service requests and escalations. For the hearing, she addressed billing and

provisioning issues (Tr. 95; Resp_ Ex. I at 3).

Ms. l-ienson described how resale service orders are processed through the LSPAC.
She,:statedthat, puzsuant tothe interconnection_agreement, all resale service requests are
processed by a team of representatives in the LSPAC on a first-in, first-out basis. To
emphasize parity, she noted that service requests are scheduled on the same calendar that
is used for WindstreaYn s retail orders. Orders receive due dates in parity wzth
Windstream s own customers. She explained that the parties used the local service request
(L5R), which she declared to be the industiy accepted practice for subrimitting requests for
service. She further explained that Windstream responds to LSRs from many other
providers in a nondiscriminatory manner within 24 to 48 hours (Resp. Ex. 1 at 2-4).

Discussing invoices, Ms. Henson stated that Windstream invoiced OHIOTELNI;I-
on a monthly basis. Windstream mailed paper invoices by the fifth of each month-
Windstream also provided electronic reports on or before the tenth of the month with
details of OHIOTELISET's account. Ms. Henson noted that the electronic reports were not
required by the interconnec6on agreement. Windstream provided them free of charge as a
courtesy. Even though Windstream provided electronic reports for verifying bills, Ms.
uenson nated that the paper invoices were sufficient for verifying bills (Resp. Ex. 1 at 4-5).

In response to OHIOTEI.NET's claim that Windstream has overcharged for
services, Windstream admits that billing errors do sometimes occur. Windstream explains
that.errors ar.ise.because..OHIOTELNE"C.is due. a discount on some-services but notothers.,
Another source of errors comes from Windstream's manual processing of orders and
biILings. Windstream further admitted that OHIOTELNET may have been billed for
services that it did not request. Windstreant points out that when OHIOTELNET submits
an I SR to the LSFAC a customer service representative manuaIly reviews and validates
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the LSR. The representative also manuallY keys the request into Yti'indstream`s ordering
and provisioning systenti Human error may result in the inadvertent addition or omission
of a service. Nevertheless, upon being advised of the error, Ms. Hen.son states that
Windstream corrects the error or issues a credit (Resp. Ex.1 at 5-6).

Ms. Henson discussed the handLing of billing disputes submitted by
OHIOTELNET. She testified that CLECs submit billing disputes through Windstream
Express. Windstream Express also allows CLECs to track the status of biIling disputes (Tr_
96). Upon receipt of a disputed charge, the LSPAC researches the claim and provides a
response. If the dispute is found to be valid, Windstream issues a credit and closes the
matter. If the dispute is found to be invalid, Windstream notifies the CLEC that the
dispute is denied and the matter is closed. The charges then become due and pavabl.e.
The CLEC may pursue the matter pursuant to the dispute resolution ternls of the

interconnection agreement (Tr. 96-100; Resp. Ex.1 at/).

Ms. Henson emphasized that Windstream researched the disputes lodged by
OI-iIOTELNET, and, after determining that the charges were valid, denied the disputes.
Given the choice of either paying the charges or seeking dispute resolution, Ms. Henson
asseTted that OHIOTELNET did neither, (Resp. Ex. 1 at 7). She rejects the accusation that
Windstream did not respond to OHIOTELNE'r's disputes (Id. at 7-8). To the contrary, she
recalls that the LSPAC sought to respond to disputes within 90 days as provided by the
interconnection agreement (Tr. 101; Id. at 9). In a billing dispute report, Ms. Henson
showed that for the period January 1, 2010, through November 19, 2010, Wizldstream
resolved OHIOTELNET's disputes, on average, in 33 days (Tr. 102, 104; Ex. TH-1). Of a
total of $114,779.95 in disputed amounts, she reports that Windstream has issued credits in
the amount of $56,941.89 (Tr.102,130; Ex_ TH-1). Moreover, she contends that there have

ihPP.tt InanV good IaLi1'l ef#DTt".^ to resolve iilc diSputeS, inV^il`JIn g CCLn:tIess 11_- and

combing through years of records. She claimed that efforts to resolve disputes have been
made difficult because OHIOTELNET failed to dispute or verify its bills in a timely
manner (Resp_ Ex. 1 at 7-8). She also rejects the ctaim that Windstreaxn billed for services
that were not provided to OHIOTELNET. In her review of escalations she did nat find
any such occurrences (Resp. Ex, I at 9). The most common disputes involved incorrect
discounts, service order charges that were not applicable because of Inis.sed dates, late
p'qy.pl-pe'nt rh3T°Pg, usage sensitive charges, directorv assistance charges, and tolf eharges

(Id. at 7-9).

Explaining a typical dispute arising from a service charge, Ms. Henson gave, as an
..__.Qx.ample,-a=si.tuation.svher-e-service was.not-provisioned.withi.n the._prescribed tirne frazne..-.-

In that case, OHIOTELNET would be entitled to a credit Whether a credit is due is
determined by a report that identifies customers with missed installation dates. LSPAC
representatives would complete the necessary steps in Windstream's system to issue a

service order charge credit to OHIOTELN,TET (Resp. Ex.1 at 11).
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On the issue of billing delays, Ms. Hen.son testified that Windstream typically bills a
call oh the next invoice following Windstream's receipt of the billable record. A delay may
occur if the long distance carrier delays the transmittal of the toll record to Windstream,
causing a consequential delay in Windstream bi113ng OHIOT.ELNET for the call. She noted
that Windstream encounters the same problem with its own customers (Resp. Ex_ I at 11-

12).

To substantiate her claim that Windstream acted in good faith to resolve disputes,
Ms. Henson points out that Windstream often gave OHIOTELNET the benefit of the doubt
when it was not able to determine quickly and easily whether credits had been applied.
She contends that Windstream, in inany ingtances, may have issued double credits in a
show of good faith. In other instances, she states that Windstream offered credits against
what it knew to be invalid claims solely to end disputes. Ms. Henson revealed that
Windstream, as a further show of good faith, considered disputes older than 12 months.
Under the interconnection agreement, Windstream is not obligated to accept disputes

older than 12 inonths (Resp. Ex.1 at 8),

Ms. Henson concluded that most of OHIOTELNET's disputes were not timely__._
raised. For support, she points to Exhibit TH-3.

11
ExhibitTH-3 is a spreadsheet of itemized

disputes e-inaiied to her from Ms. Duboe on April 8, 2009. Based on her review, Ms.
Henson testified that in this 40-page document only two and a half pages contain disputes
that fa71 within the 12-month time limitation (Tr.110; Ex. TH-3).

As did Ms. Duboe, Ms. Henson also discussed third-party charges. She
acknowledged that Windstream billed third-party charges. She explained that third-party
cI-iarzes somet'une; inciude to'd charges- The charges arise because Wind.4t_rea_m has billing
and tollection agreements with certain carriers. When a charge appears, Windstream
passes it to the customer or to the reseller, Ms. Henson does not recaIl that OHIOTELNET
escalated third-party charges. She explained that billing delays aiise because of late
invoicing from the third-party carrier. Windstream, for its part, she stated, invoiced the
third-party charge on the next available invoice. 5he noted that late third-party billing
does not violate the interconnection agreement because the agreement allows billing back
for a perriod of un to one year (Tr. 110-113, 134). On cross exan4ination, Ms. Henson
revealed that Windstream had granted disputes lodged bv OHIOTEL.NET for third-party
biIl4ng (Tr. 148-149). She explained that the dispute may have arisen because Windstream

failed to provide a toll restrictor (Tr.149).
. ....................._ _ _ . _.. - - -..._ . __: ... ._... -_-._._ . _. .. .. . _ . ^

In response to OHIO'I'HI.NET's Exhibit 1, Ms. Henson produced Exhibits TH-4
through TH-7 to challenge the accuracy of OHIOTEi.NET's records. In Exhibit TH-4, she
offers proof that OHIOTELNET`s claim for a $2 credit is invalid. Upon review of the
dispute she determined that OHIOTELNET's Lifeline customer was not charged and,
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therefore, no credit was due ('I'r. 119-120). In Exhibit TH-5, she offers another example of

an invalid claim asserted by OHIOTEI.NET. OHIOTELNET claimed that its customer was
incorrectly charged for a call while subscribed to billed number screening service. Ms.
Henson ultimately revealed that the customer was not charged for the call, and, therefore,

OHIOTELNET was not entitled to the requested $2 credit (Tr. 121). She offered Exhibit

TH-6 as another example where OHTOTELNET requested credits of 21 cents and 63 cents.

Windstream denied the credits because they had already been disputed and granted (Tr.

122-124). Equally in Exhibit TH-7, M.s. Henson claimed that it shows where

OHIOTELNET requested a credit after W"mdstream had granted a credit (Tr.124-126). Ms.

Henson believes that there are other instances where OI-EOTELNET has sought duplicate

credits (Tr.125-126).

Upon deiiying a dispute, Ms. Henson stated that the LSPAC would notify

OHIOTELNET by either e-mail or Windstream Express. She noted that OHIOTEL.NET
did not consistently escalate disputes. In her description of the escalation process, Ms.

Henson stated that CI.ECs can escalate to a team uTithin the LSPAC. ]f the CLEC is not

satisfied with the decision, the CLEC may escalate to a supervisor and finally to Ms_

Henson (Tr. 105-106, 107, 108). Moreover, she noted that, generally, OHIOTELNET did

not re-file, seek informal resolution, or take steps toward formal resolution. She added

that OHIO']"EC..NET generally escalated only after Windstxeam pursued remedies for past

due amounts (Resp. Ex. 1 at 10). In sum, Ms. Henson calculates that OHIOTELNET owes

Windstream at least $64,641.29 (Id. at 12).

Mr. Scott Terry

Mr. Scott Terry appeared at the hearing and sponsored Respondent's Exhibit 2,

w ,̀-uch is Lus prefiled testirriony. With his test:monv, h° a v9ched Ex 'v.ts ST: thSo'.:gh ST7.
Mr. Terry is employed as a staff manager of interconnection services for Windstream
Communications. At the outset, he explained the relationship between Windstream and
OHIOTELNET. He noted that, with resale, there are two distinct relationships. One
involves a wholesale service and billing arrangement between thrind.stream and
OHIOTELNET. OHIOTEL.NET orders services from Windstream and is billed by
Windstream. The other involves. a retail service and billing arrangement between
OHIOTELNET and its end user. OHIOTELNET takes orders from its customers, bills its
customers, and gets paid by its customers (Resp. Ex. 2 at 3-4). In his explanation of the
relationship between Windstream and OHIOTEL.NET, he emphasizes, contrary to
assertions by OHIOTELNET, that OHIOTELNET is not an agent, partner, or affiliate of
:Windstream. Nor does Windstream have. a-relationship xith OHIDTELNETs. customers.

(Id. at 5).

At the hearing, Mr. Teriy responded to OHIOTELNEI"s cIairn that OHIOTELNET
should not have to pay taxes on uncollectible items. Windstream disagrees. Mr. Terry
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voiced Windstream s position that it should not share in OHIOTELNET's losses because
there is no agency relationship between the companies. Windstrearn is responsible for
billing and collecting taxes from its customer, wMckt, in this case, is OHIOTELNE7'.
OHIOTELNET, in turn, is responsible for billing and collecting taxes from its end users
(Tr.155-156). Mr. Terrv also explained how late payments and interest were calculated for
disputed and undisputed amounts and how credits would affect interest (Tr.158-159,193-

195),

Mx. Terry remarks in his testimony that OHIOTELNET's invoice payments have
been inconsistent. Only partial payments have been made for each invoice at issue. For
the perio,d June 2002 through November 2007, OHIOTEL.NET made at least partial
payments each month within 90 days of the invoice. Over time, payments extended to 170
days- Eventually, payment periods lengthened to the point where OHIOTELNET made
only four payments toward the August 2008 to December 2009 invoices, finallv reaching
the point where OHIOTELNET stopped making payments altogether (Tr.159; Resp. Ex. 2
at 6). The interconnection agreement initially provided that invoices be paid within 50
davs. Oy later agreement, the period was extended to 80 days (Tr.157; Resp. Ex. 2 at 6-7).

In_his testian.onp, Mr. Terry gave an account of the events leading up to the filing of
the complaint (Resp. Ex. 2 at 8). After negotiations, he states that Windstream uitimately
wrote off undisputed and unpaid charges. Pursuant to an agreement reached during a
November 12, 2009, conference call, Mr. Terry relates that the paxties agreed on an

outstanding balance of $64,641.29 (fd. at 15).. When OHIOTEL.NET failed to place that

amount in escrow pursuant to the Comnussion's Januarv 27, 2010, entn', Windstream
disconnected OHIOTELNET's resale services (Id. at 15-16). W. Terry notes that
Windstream provided service to OHIOTELNET each month during the period November
3100n rnrnugi, ivfav 20i0. Or3iO1TEI-NET rnade no payments dur,g t u^ period. As

compensation, Windstream applied OHIOTELNF.tT's October 2009 security deposit to the

outstanding balance. To avoid an increased contested balance, Mr_ Terry points out that
Windstream is not seeking to collect the balance due for this period. Windstrearn seeks to

collect from OHEO7'ELNET the sum of $64,641.29 (Id, at 18-19).

Mr. Terry noted that the sum of $64,641.29 represents billings for services rendered
p rior ta January 20n9, He clarified that Windstream is not seeking payment for the period

January 2009 to the termination of resale service in 2010. Even though Windstream
believes that OI3IOTELNE'I' owes for services rendered during this period, Windstream
does not expect to be paid Mr. Terry estimates that biIlings for the period November 2009
to.May-2I11Dtotal..approximately.$20,000-(Tr-.178>179,-.211). For tfie.-peri.odJanuar-3F_
through October 2009, Mr. Terry test4tled that Windstream accepted OHIOTELIVET's
payment of $8,393.14 as satisfaction, writfng off remaining unpaid amounts (Tr. 2121 Resp.

Ex. 2 at 14).
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In its brief, OHIOTELNET states that it has provided evidence that Windstrearn

breached the terms of the interconnection agreement by placing an improper embargo on
OHIOTELNET's orders; failing to provide billing credits, issuing untimely billings, and
failing to negotiate disputed billings in good faith. OHIOTELNET points out that its
record of the disputes is contained in a business record spreadsheet identified as

Complainan.t's Exhibit 1.

OHIOTELNET takes issue with Windstrearn's characterization that OHIOTELNET
agreed that it owes or had agreed to pay $64,641.29. As a correction, OHIOTELNET states

that during a February 'a, 2009, conference call, the parties agreed that $64,641.29 was the

disputed amount (Comp. Br. 4).

OHIOTELNET states in its brief that it submitEed each billing dispute and that it
would submit the dispate again to Windstreazn s dispute process if a credit were not
recognized on a subsequent invoice. QHIOTEI.NET would also resubmit a dispute if there
vaere a delayed response from Windstrearn (Comp. BrA). Moreover, where Windstream
determined that a credit was due, OHIOTELNET complains that it was economieally
harmed because Windstream did not reimburse the tax that accompanied the charge

(Comp. Br. 4).

In its brief, OHIOTELNET takes issue with an embargo placed on its account by
Windstreaazn in April 2009 and a disconnection notice issued by Windstream to

T p nHT.O^IT'.1LI^TET contends that WT_ndsLea__'SC_5i-iiOTi~^.Tv^ s eustorriers in June 200^. .
actions were i.nappxopriate because all undisputed charges had been paid. Also trouivling
to OHIOTELNET was that Windstreacn's representatives informed OHIOTELIrIET's

customers that OHIOTELNET was "going out of business" (Comp. Br. 5).

]n further criticizing the actions of Windstream, OHIOTELNET points to evidence
that, in November 2009, Windstream refused to review requests for credit_ To
nu^rt'rFi.NE f; this was a violation of the parties' interconnection agreement and showed
a lack of good faith in resolving disputes (Comp. Br. 5). OHIOTHLNET concludes by
statutg that it has put forth evidence showing that Windstream breached the
interconnection agreement, placed an improper embargo on its account, and fa.iled to
proc ide.billing.eredits. As-a result,_OHIOTEI.NEThascaku.latedthat it is owed $76,436.004--

in billing credits from Windstream (OTN Ex. 77 at 22; Comp. Br. 6).
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Windstream s yost-hearing brief

In its brief, Windstream phrases the issue as whether Wmdstream properly handled
billing disputes and whether Windstream's actions concerning the disputes were lawful,
Describing its dispute review process, Windstreaazn points out that it submits monthly
invoices to OHICYI'ELNET. Payment is to be received within 50 days, which Windstream
states that it voluntarily lengthened to 80 days (Resp. Br.. 1). Windstrearn states that billing
disputes with OHIOTELNET have spanned several years. In processing the disputes,
Windstrearn has at times granted them on the merits, denied them on the merits, or has
granted them as a matter of good will (Resp. Br.1). Windstream has calculated that, over
the years, there have been approximately 1,398 billing disputes involving 15,484 detail

items totalling.$114,779.95 (Id). According to Windstream's evidence, it granted credits

totaling $56,941_89. Windstreain notes that it granted credits beyond this amount as part
of a previous settlement. To rebuff claims that Windstrearn has not acted in good faith,
Windstream points out that it has attempted to use OHIOTET.NET"s figures wherever
possible, has written off charges as gestures of good faith, has ceased charging late fees,
and has of#en reduced its demands to merely undisputed amounts (Resp. Br.1-2).

Winelstreasn_poinEs to evidence showing that OHIOTBLNET"s untimely payments
led to Windstream enforcing its rights Lutder the interconnection agreement, Wiutdstream
states that until its November 2007 invoice, OHIOTELNET rou3inelv inade at least partial
payments within 90 days. Payment intervals lengthened beginning with the. December
2007 invoice. From August 2008 to December 2009, Windstream received four invoice
payments (Resp. Br. 2). On January 6, 2009, Windstream took action by notifying
OI-fIOTEL.NET that it would place anembargo if payment were not received by January
22,2009. OHIOTELNET did not make a payment. Windstream responded by placing an
embarao on OruO.^ cL.NEi s accownt. The parties conducted a wrFererle call on
Febxuary 5, 2009, to discuss settlement (fr. 168-170). According to Windstream, to lift the
embargo, OHIOTEI.NET agreed and paid $13,402-25 in undisputed amounts and a
securit;° deposit of $17,778.80 (Resp. Ex. 2 at 9; Resp. Br. 2-3). As agreed, Windstream

lifted the embargo (Resp. Br. 2-3).

According to Windstream, OHIOTELNET's payment deficiencies continued after
Windstrearn lifted the embargo. Jn response, Windstream notified OHIOTEL.NST by
letter on Apri13, 2009, that it would place an embargo on its account for failure to pay its
January 2009 invoice. Upon receiving a check for the invoice, Windstream delayed the
embargo pending verification of the check (Resp. Br. 3). Upon discovering that the check
was•dishonored.for insufficient funds, Windstreaui-implernentedanembargo on. Apr-il-29;
2009 (Resp. Ex_ 2 at 10-11; Resp. Br. 3). Because OHIOTSLNET did not pay its February
2009 invoice, Windstream placed a second embargo on OI-IIOTELNET's account on May 8,
2009 (Resp. Ex. 2 at 11; Resp. Br. 3). On May 15, 2009, OHIOTELNET wired funds to pay
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the January 20Q9 invoice. Nevertheless, because the February invoice re.rnained unpaid,

Windstream maintained the May 8, 2009, embargo (Resp, Ex. 2 at 11; Resp. Br. 3).

Because the February 2009 invoice remained unpaid, Windstream, as its next step,
notified OHIOTEI.NET on May 11, 2009, that if the outstanding balance remained unpaid
after June 12, 2009, Windstream would initiate the disconnection of OHTOTELNET's
wholesale services (Resp. Ex. 2 at 11; Resp. Br. 3). According to Windstream,
OHIOTELNET did not make a payment. Windstream, therefore, drafted a disconnection
notice for delivery to OHTOTELNET's customers. Upon sharing a draft of the notice with
OHIOq•EI.MET, OI3IOTELNET, without obJeciing to the notice, responded on June 9, 2009,
with a request to delay issuance of the notice for one week (Resp. Ex. 2 at 11-12; Resp. Br.
3), When OMOTELNET filed a complaint at the Commission on June 19, 2009,

Windstream halted its disconnection efforts (Resp. Ex. 2 at 12; Resp. Br. 34).

For its argument, Windstream claims that OHIOTELNET has failed to meet its
burden of proof that its billing disputes are meritorious. In addition, Windstream
contends that OHIOTELNET has failed to show that Windstream's embargoes and
disconnections were unjustified and unlawfui. Windstrearn argaes that, even if
OHIOTEL _NET had_ _vatid disputes_ concerning the individual billing Iine items,
OI-IIOTELNET's failures to pay undisputed amounts justified Windstream's einbargoes,-

disconnectlon notices, and the ultimate disconnection of service. To justify its embargo,

Windstreaazn refers to the parties interconnection agreement. Under the express terms of
the interconnection agreement, Windstream concludes that it had authority to impose the
embargoes for OHIOTELNET"s failure to pay the January 2009 and February 2009 invoices
(Resp_ Br. 6). Similarly, Windstream contends that its July 20091etter to OHIOTELNET's
customers was authorized by the interconnection agreeinent (Resp. Br. 6-7). Finally,
vSindstrearn beiieves there can be no question concerning the validity of the disconnectinn.
The disconnection was sanctioned by the Commission, and OHIOTEL.NEl- approveci tile

customer notification letter (Resp. Br. 7).

Windstream disputes OHIOTELNET's claim that it always paid undisputed

amounts. Countering this assertion, Windstream points out that OHIOTEIw'vET did not

provide convincing evidence that it paid undisputed bills. To the contrarv, Windstream
r^rtintc to evidence that OHIOTELNET did not pay undisputed bills. Windstream argaesE......^
that OHIOTELNET would not have faced embargoes or discomtections if it had paid
undisputed amomlts. Furthermore, OHIOTELNEf's attempt to pay by check from an
account with insufficient funds and the subsequent wire transfer reveal efforts to pay
.undisputed amourrts. • Other-wrise, the payments vsou-id.have been in the ordinary- course of-
business and would not have been the subject of this proceeding (Resp. Br. 7).

Windstream proclaims that OMOTELNET has not proven the validitv of its billing

disputes. By Windstream's count, OI-IIOTELNET filed approximately 18,500 pages of
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exhibits the day before the hearing. Notwithstanding the exhibits, W"mdstream contends
that OHTOTELNET presented no evidence concezning services subscribed by or provided
to its customers. Without this information, Windstream concludes that OHIO'I`E7.NET
cannot carry its burden of proof. Windstream also concludes that OHIOTEI_1VET's
position on a large number of disputes is invalid or highly suspect because of

OHIOTELNET's testimony (Resp. Br- 8).

Windstream believes that the core of the dispute with OHIOTEL.NET is whether

Windstream s wholesale billing practices and methods of handling disputes are
reasonable. Windstreain contends that it presented evidence to show that its practices are
reasonable. Windstream believes that it has supported its claim that it treated
OHIOTELNET no differently than any other wholesale customer. As an example,
Windstream states that it processed OHIOTELNET's b`slling disputes, on average, in 33
days (Resp. Br. 8). Windstream believes that it is important to note that it provided credits
for more than half of OHIOTELNET's original disputes (Resp. Br. 8).

It is Windstream's position tl-iat OHIOTELNET failed in its method of proof in this

proceeding. To substantiate its point, Windstrearn highlights the testimony of
OHIOTELNETswitnessAnnetteDuboe. She is theeinployee responsible for reviewing

Windstream s invoices and for filing billing disputes. At the hearing, OHIOTELNET

presented four examples of billing disputes. According to Windstream, a'edit for toll
blocking charges for Lifeline customers is a type of dispute that represents 5,000 lines of

OHIO'I°ELNET's unresolved billing disputes. Calling into question OHIOTELNET's

dispute of charges, Windstream highlighted a portion of Ms. Duboe's testirnony to show

the invalidity of one of the four example disputes. To make its point, Windstream points
to a pa:ticular charge that OHIOTELNET admitted that it incorrectly disputed (Resp. Br.

4-1 fl1 Frnm thiS eX8121D'le, YVLndSLIeaIYI CDnLiuueS u^lat vi ê lOTii.i^Ei is n.,t infalllble -a-?d

that/OHIOTELNET's evidence calls into question the validity of OfIIOTELNET's more

than 9,000 billing disputes (Resp, Br. 11).

Countering OHIOTELNET's evidence, Wind.siream emphasizes that it provided
examples of OHIOTELNET seeking Lifeline toll blocking credits even though credits liad
already been granted (Resp. Br. 11)_ Moreover, Windstream points to evidence that
OHIrr",-^,^,-LNE-r filed duplicate disputes and where OHIOTELNET continued ta seek credit
for disputes that had already been granted (Id). Windstream raises the point that
O.HIOTELNET has yet to remit payment for any disputed charge that Windstream has
deniecl, It appears to Windstrearn that OHIOTEI.NET regards any rharge that it disputes

..._.._ ..............._,.....- .
-as vaiid-(Resp. Br.10 .-

In its brief, Windstream zesponds to OHIOTEL.NET's allegation that third-party
bil}ing is discriminatory. Windstrearn points out that third-party billing is permissible
under the interconnection agreement Because third-party bilting appears on the bills of
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its own customers, Windstream reqects the notion that it can be discrimalatwy. To avoid
third-party charges, Windstream advised OHIOTELNET that it must request blockage of

third-party services. Blockage is permitted under the interconnection agreement (Resp. Br.

11).

windstrearn notes that OI-IIOTELNET, in its prefiled testimony, claivns that
Windstream attempted to collect taxes on OHIOTEI.NET"s uncollectible billings. This
makes no sense to Windstream because it is Windstream's understanding that

OHIOTELNETT has the burden of obtaining payment and taxes from its end users (Resp.

Br.11-12).

Windstream argues that most of OHIOTELNET's disputes are either tune barred or
settled. Windstream points out that it has an escalation process, of which OI-IIOTELNET
is aware and has used, for denied disputes (Resp. Br. 12). According to Windstream, the
escalation process is described in its wholesale customer svstem (Id.). Windstream states
that OHIOTELNEf chose instead to file rtew disputes every month without escalating

denied disputes (Id.).

The interco?lnection agreement, Windstream points out, states that billing disputes
_must be filed with.in 12 months of the invoice due date. . Windstream states that

OHIOTEL1vTET allowed most of its denied claims to lie dorrnant for years. Windstream
regards the claims as stale. It was not until an April 2009 e-mail that Windstream became
aware that OHIOTELNET wished to pursue thousands of clairns that Windstream had

denied. Windstream estiinates that only two to two and a half pages of a 40-page
spreadsheet contain disputes within the 12-month time frame. Without the 12-month
lirnitation, Windstrearn argues, OHIOTELNET would be able to resurrect a denied dispute

roaarcilPRS of how Uld it is. Y^'Ti[,ds`trer'ItTt iLLgiuigl'itS ui'tat its decision to revie5h^ v^l-'ntaIily

_-o'---___claims beyond the 12-month deadline for settlement purposes does not waive its rignt to

enforce the 12-month limit (Resp. 13r.12-13).

Windstream declares that disputes asserted by OHIOTELNET for the January 2009
through October 2009 time period have been settled and resolved (Resp. Br. 13).
Windstream argues that OHIOTELNET should not be allowed to recover again for these

.7:cn,tFac (Td ^ -u.^l.,.^.... ^- .,. .

OI-gOTELNET`s reply brief

..On March .7,- 2011, OHIOTELNET £iled a reply brief.- .In _ its reply-.. brief-;

OHIOTEI.N$T alleges that Windstream breached the interconnection agreement by
placing an embargo on OHIOTELNET's orders and by failing to provide billing credits.
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OHOTEI.NET does not dispute that the interconnection agreeinent contains
provisions for embargo and notice to customers of an impending disconnection. Instead,

OHIOTELNIET rejects Windstream's claim that OHIOTELNET failed to pay undisputed

amounts. To the contrary, OHIOTELNET claims that Windstream improperly based its

pursuit of remedies on disputed claims (Comp. Rep. Br. 2).

Although OHIOTEI.NET concedes that it presented one invalid example at the
hearing, OHIOTELNET argues that it presented several other examples of valid requests
for credit that were denied or rejected by Windstream (Comp. Rep. Br, 3). OHIOTELNET,
in turn, questions the impact of Windstream's witness because she did not have first-hand
knowledge of the invoices. In support of tliis position, OHIOTELNET points to testimony

where Windstreasri s witness relies upon a team of 48 to 58 emptoyees who review

invoices (Cnntp_ Rep. Br. 3).

OHIOTELNET rejects the notion that its claims are time barred or previously
settled. Opposing Windstream's position that OHIO'I'ELNET did not escalate its claims
within the 12-month period, OHIOTEI.NET contends that the interconnection agreement
has no provision or procedures for escalation (Comp. Rep. Br. 4). Taking into account all
biiling dis_putes, OHIOTELNET claims that it is owed $76,436.00 in biIl.ing credits (Comp.-
Rep. Br. 5).

V. DISCUSSION AND CONCLUSIONS

As part of its evidence, OHIOTELNET submitted two discs containing 75 exhibits_
Exhibits 2-75 are invoices issued by Windstream dating from April 2004 to June 2010 (Tr.
58). The invoices purportedly contain an itemization of all charges. By way of example,

o. ^o.^.e rthe August 4007 invvice contau^ ^un pages of billings fT speci5„ :eleph ..um ers
(Comp. Ex. 41). Following a steady decline in customers, the June 2010 invoice contains ZU
pages (Comp. Ex. 75). Fxhibit I is a spreadsheet that reduces each dispute to a line item.
The 287-page spreadsheet references bills dating from May 23, 2003, to May 10, 2010. Each
line of the spreadsheet contains the dispute number, the billing date, the end user
telephone nuinber, the ASOC code, the credit amount requested, the credit approved,
whether credit was given for tax, the date closed, and the disputed amount (Tr. 35-37).

At the hearing, OHIOTELNET presented OTN Exhibits 1-75 to show where
Windstream had denied valid disputes. It should be noted, however, tltilt, under cross
examination, Ms. Duboe admitted that OHIOTELNET inadvertently requested a credit of
two. dolIars for a billed number screening charge, for which W9ndstream had already-

issued a credit (Tr. 56-57).

Ms. Henson provided testimony and exhibits to undermine the credibility of

OHIOTELNET's account of disputes. To challenge OHIOTELNET's assertions, Ms.
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Henson presented Exhibits TH-4 through TH-7, which are computer screen shots from
Windstream Express. In Ezhibit TH-4, Ms. Henson researched atid confirmed Ms. Duboe`s
admission that OHIOTELNET requested credit for a charge that was not billed (Tr. 115-
120; Exhibit TH-4). As another example, Ms. Henson discovered an instance where
OH]OTELNET requested credit for a billed number screening charge of two dollars. Ms.
Henson researched the bill and determined that Windstream had not biIIed for the charge.
She concluded that Wmdstream rightfully denied the dispute (Tr. 120-121; Resp. Ex. TH-
5). In Exhibit TH 6, Ms. Henson contested OHIOTELNET's requests for credit related to
usage charges. Ms. Henson noted that the particular dispute involved two telephone
numbers with charges of 21 cents and 63 cents. Her research disclosed that Windstream
issued credits of 21 cents and 63 cents when OHIOTELIVET disputed the charge. When
OHIOTELNI'T resubmitted the dispute for the same amounts, I'Vlndstream denied the
claim. She concluded that OI-iIOTELNET mistakenly sought duplicate credits (Tr: 121-122;
Exhibit TI-i.-6). In Exhibit TH-7, Nfs, Henson shows that Windstream denied a credit for a
local number portabilitv suscharge beeause it had already granted a credit. Ms. Henson
asse.rted that there are other instances where OHIOTELNET requested the same credit

twice (Tr.125-126).

To show: valid disputes, OHIOTELNET presented Exhibits 1 through 75, consisting

of thousands of line item billing charges. However, to undermine the accuracy of
OHIOTELNET's accounts, Windstream presented examples of inaccvracies in

OHSOTEL?`ET's docutnentation_ Taking into account an acknowledged error in
OHIOTELNET's evidence juxtaposed with Windstream's unchallenged criticism, we are

compelled to conclude that OHIOTELNET has failed to sustain the burden of proving that

Windstream improperly denied disputes. More broadly, we canno.t extrapolate from these

Iirnited examples that OI-IIOTELNET is entitled to $76,436.00 in billing credits from

in%indstream. Nor has v^niOiELNE'i presented sufficient evidence t.h.at it is entitled to

some Iesser amount.

OHfOTELNIET contends that Windstrearn acted improperly by placing embargoe.s
on its account. Wind,stream, on the other hand, claims that it placed embargoes on
OI-iIO"CELNET's account pursuant to the terms of the parties' interconnection agreement.
Attachment 2 of the interconnecfion agreement is entitled "Resale_" Section 5.2 contains
the disconnection procedures. SpecificaIIy, Section 521 allows 1Nindsfream to suspend or
terminate service for nonpayment. Furthermore, Section 5.2.3 provides tnat for deiaved
payment Windstream may refuse additional applications for service and refuse to

complete pending orders (OTN Ex. 78).
__ _..- .::........ .._....._...

Windstream points to two embargoes where it imposed an embargo for
nonpayment. The first went into effect on April 29, 2009, for failure to pay the January
2009 invoice. The second went into effect on May 8, 2009, for failure to pay the February
2009 invoice. OHIOTELNET, on the other hand,.revealed that Windstream imposed
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multiple embargoes (OTN Ex. 76 at 43-44).. The basis for each embargo was for "short
pay,° which OHIO'I'ELNET's witness defined as payment of only the undisputed portion
of a bi11 (Id. at 44). In disagreement with Windstrearn s witness, OHIOTELNET's witness
claimed that OHIOTHLNET always paid the undisputed portion of its bill. Nevertheless,

she added that Windstream chose to pFace an embargo (OTN Ex. 77 at 24).

OHIOTELNET's witnesses merely offered conclusory stateinents to contend that
Windstream placed embargoes after OHIOTEI,NET had paid all undisputed charges.
OHIOT'ELNET, however, does not contest Windstream s statements supporting the April .
29, 2009, and May 8, 2009, embargoes. Nor did OHIOTELNET dispute that it agreed and
paid $13,402.25 in undisputed amounts and a security deposit of $17,778.80 to lift an
embargo. Also uncontested is Windstream's claim that OHIOTELNET's check in April
2009 was dishonored for insufficient funds. This resulted in the nonpayment of
undisputed charges. In response, Windstream imposed an embargo for nonpayment
(Resp. Ex. 2 at 9-11). Most telling is OHIOT.6LNET failing to respond or provide evidence
to counter Windstream's assertion that OHIOTELNET made only one payment toward
2009 invoices (Resp. Ex. 2 at 10). Given the evidence in this case, we cannot find that all of
Windstream's invoices through 11 months of 2009 could be justifiably disputed. From the
unchallenged evidence; we must conclude that OHIOTELN-Ef has failed to demonstrate

the impropriety of Windstream's embargoes.

OHIOTELNET rejects the notion that its disputes are time-barTed (Comp. Br. 3).
According to OHIOTELNET, each dispute listed in 01N Exhibit 1 was submitted within
the 12-month period set forth in the interconnection agreement. Windstream disagrees.
Windstream contends that OI-IlOTELNET ailowed most of its denied claims to lie dormant
for years, Windstream realized in April 2009 that OHIOTELNET wished to pursue

thousands of claims that `T'9:,dstream had rlenie(3.

Section 9.1.1 of the interconnection agreement is entitied "Billing Disputes." It
provides that "[a] party must submit reasonable and valid billing disputes to the other
Part)uTithin twelve (12) months from the due date...:" OTN Exhibit 1 is a spreadsheet

summary of billing disputes compiled bv OI-iIOTELNET. Among other items of
information, the spreadsheet provides the "billing date' and "date closed" ' for each
dispute. Billing dates range from May 2003 to May 2010. Date closed ranges from August
2004 to March 2010. 6imilaafy, Exh.ibit Tri-3 iists disputes that show billing dat ^ tl^^t
range from November 2003 to January 2009. OHIOTEI.NET notified Windstream
concer2ti.ng these disputes by e-mail on April 8, 2009. From these date ranges, it appears,
]aeiFizag any explanation; that many -disputes are -time barred pursuant toa•the•agreement: -
In anv event, OHIOTELNET has not expIained why a significant number of billings would

not be tiune barred pursuant to the interconnection agreement.
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OHIOTELNET argues that it is entitled to the retu.rn of tax on credited charges,

OHICYIELNET claims additional financial harm from Windstream because it failed to

reimburse OHIOTELNET the tax portion of its payment (Comp, Br, 4). Windstream

agreed that if OHIOTELNET is granted a credit, OHIOTEC.NET would be entitled to a

refund of the tax. OHIOTELNET did not produce evidence, such as invoices, that

substantiate its claim that Windstream did. not return the tax portion of billing credits.

Although it is true that OHIOT$LIVE'f did record in Exhibit I whether credit was given for

tax, OHIOTEI..NET did nnt correlate this irlformafion with other substantiating evidence,

such as incroices showing a credit without the corresponding tax reimbursement. Thus,
we conclude that OHEOTELNET has not met its burden on this issue.

OHIOTELNET accused Windstream of failing to negotiate in good faith concerning
disputed billings, In part, OHIOTEI,NET contends that Windstrearn refused to review
requests for credit and has, otherwise, breached the interconnection agreement.

Windstreaxn rebuffs all accusations that it did not act in good faith. Windstrealn's
witness pointed to several good faith effortss to resolve the disputes, Ms. Henson noted
that Windstream, as a show of good faith, may have issued double credits_ Moreover, Ms-
Hensan testified thatWindstreanm-offered credits against what it knew to be invalid claims
solelv to end disputes. As a further showing of good faith, Ms. Henson pointed out that
Windstream considered disputes older#han 12 months,

Contrary to OHIOTELNET's assertions, we find evidence that Windstream has
acted in good faith in negotiating disputes with OHIOTELNET. The evidence shows that
Windstream spent a great deal of time and effort attempting to resolve the disputes raised
by OHTOTELNET. During this proceeding, the parties made several attempts to resolve
billing issues and entered into agieernents. As an ultimate gesture of good faith,

Lt .i L L_ .]..
Wrn[tstream made a setnement orter to waive all

ll
a L13Ullnts t13Q

_
1 lt 1LdJ lJ

1
Q

....1
1LLacU to VG UItC,

leaving OHfOTELNET free of all biUing obligations- Taking these facts into consideration,
we find no support for OHIOTELNET's claim that Windstream has not exercised good

faith in its dealings with OHIOTELNE£.

At the hearing, OHIOTELNET, through Mr. Cotton, complained that Windstream
delayed billing. He noted that some billings were delayed for as long as four months. He

added that the delay motivated some customers to switcn providers.

I-h'indstream explained that it attempts to bill a call on the next invoice following the
raceipt ofthe-billable reco•rd. -Windatream's wiiness,-Ms: Henson, explained that-a billing
delay would occur if a long distance carrier delayed the transmittal of its toll record or if
third-party carriers delayed their invoicing. Ms. Hensan noted that Windstream
encounters the same problem with its own customers. OHIOTELNET did not provide
evidence to overcome Windstream's explanations for delayed billing. Consequently, we
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cannot find that OI-IIOTELNET has shown that Windstream acted unreasonably or

tutlaivfully because of delayed billing.

Overall, lacking evidence demonstrating that Windstream has violated any rule,
regulation, law, or acted unjustly or unreasonably, the Commission finds that
OHIOTEL.NTET has failed to sustaan its burden of proof. AccordingIy, the complaint

should be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) On June 19, 2009, OHIOT'BINET filed a complaint against
Windstreaan alleging that Windstreain had overcharged for
telecommunication services, refused to issue proper credits for
billi.ng errors, and wrongfully imposed an embargo.

(2) With its complaint, OHIOTELNET filed a motion for
temporary restraining order to prevent Windstream from
disconnecting service.

(3) On July 13, 2009, Windstream filed an answer, a znotion to
dismiss, and a memorandum contra in response to
OHIOTELNET's complaint and motion for temporary

restraining order.

(4) A hearing in this matter was held on December 7 and 8, 2010.
In accordance with the schedule established at the conclusion
of the hearing, OHIOTEI.NET filed a post-hearing brief on
Ianuarv 21, 2011. Windstream filed a post-hearing brief on
February 22, 2011. OHIOTELNTET filed a reply brief on March

7,2011.

(5) OHIOTELNET and Windstream are pubGc utilities, as defined
in Section 4905.02, Revised Code, and, as such, are subject to
the jurisdiction of the Commission.

(6) In a coinplaint case, the burden of proof is on the compiainant.
Grossmnn z>. Public tltiiifies Cornmission, 5 Ohio St. 2d 189 (1966).

(7)..-. -T-here is insufficient evidence.. .to support . a finding that
Windstrearri s actions violated any tariff or state law, or that it
acted unjustly or unreasonably or in violation of any rule,
regulation, or law, or that any practice affecting or relating to
any service furnished was unjust or unreasonable.
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(8) Based on the record in this proceeding, OI-iIOTELTVET has

failed to sustain its burden of proof and the complaint should

be denied.

-24-

ORDER:

It is, therefore,

ORDERED, That, based upon the findings and conclusions stated in this opinion

and order, the compiaint is denied. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties and

interested persons of record.

THF. PUBLIC UTILITIFS COMIvILSSION OF OHIO

TodcVAAd*hler, Chairman

Paul A. Ce

LDJ/vrm

tolella Steven D. Lesser

Andre T. Porter

Entered in the 2 r4 ^,i

Cheryl L. Roberto

Betty McCauley
Secretai-y.. . .....



Ohio Statutes

Titie 49. PUBLIC UTILITIES

Chapter 4903. PUBLIC UTILITIES CObIMISSION -
HEARINGS

Includes all legislation filed with the Secretary ofState's

Office through 2/3/2072

§ 4903.13. Reversal of final order - notice of appeal

A fmal order made by the public utilities commission

shall be reversed, vacated, or modified by the supreme

court on appeal, if, upon consideration of the record, such

court is of the opinion that such order was unlawful or

umeasonable. The proceeding to obtain such reversal,

vacation, or modification shall be by notice of appeal,

fded with the public utilities conunission by any party to

the proceeding before it, against the commission, setting

forth the order appealed from and the exrors complained

of. The notice of appeal shall be served, unless waived,

upon the chairman of the commission, or, in the event of

his absence, upon any public utilities commissioner, or by

leaving a copy at the office of the commission at

Columbus. The court may pemiit any interested party to

intervene by cross-appeal.

History. Effective Date: 10-01-1953
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