ORIGINAL

IN THE SUPREME COURT OF QHIO

State of Ohio,
Plaintiff-Appellant,

=V8~

Emmanuel Hampton,

Defendant-Appellee.

Case No. 11-1473

On Appeal from the Franklin County Court
of Appeals, Tenth Appellate District

Court of Appeals Case No, 10APA-11-09

MERIT BRIEF OF DEFENDANT-APPELLEE, EMMANUEL HAMPTON

STEVEN L. TAYLOR (0043876)
Chief Counsel, Appellate Division
373 South High Street, 13 Floor
Columbus, Ohio 43215

Phone: 614-525-355

COUNSEL FOR PLAINTIFE-
APPELLANT :

JONATHANT. TYACK (0066329)
536 South High Street

Columbus, OH 43215

Telephone: 614-221-1341

Email: JTTyack@tblattorneys.com

COUNSEL FOR DEFENDANT-
APPELLEE

MICHAEL DEWINE (0009181)
Attorney General of Ohio

ALEXANDRA T. SCHIMMER (0075732)
Solicitor General

Counsel of Record
LAUREN S. KULEY (PHV-2145-2012)
Deputy Solicitor
MORGAN A. LINN (0084622)
Assistant Attorney General
30 East Broad Street, 17® Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 Fax
Alexandra.schimmer@ohioattorneygeneral.
gov

Counsel for Amicus Cﬁriae
Attorney General of Ohio

FILED

MAR 202012

GLERK OF COURT
SUPREME COURT OF QHIO




" TABLE OF CONTENTS

Table Of AUTROTIHES. ..ottt e et et e e et aas iii
Statement of the Case and Relevant Facts...................... P PP 1
F N 1111 | P OO PSP 2
L The Court of Ap'peals properly dismissed the appeal by the State of Ohio in
BhiS MIALEEY . ... . e e e e enes 2
I1. Failure to present any evidence of proper venue at trial must result in a
judgment of acquittal pursuant to Rule 29 of the Ohio Rules of Criminal
Procedure. ... .o e 6
IML ConClUSION . ... e e e e 11
Certificate Of SEIVICE.......ivuiiiiiiiiiiie i e PUP 12

i



Table of Authorities

Cases

Harpster v. Ohio (6" Cir. 1997), 128 F. 3d 322, 327-328 ..ot eeveeiee s venesss e enase e 10
State v, Hampton (July 14, 2011), Franklin App. No. 10-AP-119, 2011-Ohio-3486...........c..c... 1
State ex. rel. Yates v. Court of Appeals for Montgomery Cty (1987), 32 Ohio St. 3d 30............. 2
Shenley v. Kauth (1953), 160 Ohio St. 109 ..o 2
State ex. rel. Yates v. Court of Appeal for Montgomery Cty. (1987), 32 Ohio St. 3d 30.............. 3
State v. Keeton (1985), 18 Ohio St. 3d 379 ..eiiieer e ra e e 3
State v, Calhoun (19835), 18 Ohio St. 3d 373 e st 4
State v. Bistricky (1990), 31 Ohio St. 3d 157, .ottt 4
State v. Bridgeman (1978), 55 Ohio St. 2d 261 ...ccooviiviiiicc s 6
State v. Draggo (1981), 65 Ohio St. 2d 88, 90.......cvvvererreercresreeeesessasssessessssesssessensssesssssnssnnns 6,7
State v. Headley (1983), 6 Ohio St. 3d 472, 477 ..ot sress s e cns 7
State v. Nevious (1947), 147 Ohio St. 263, certiorari den. sub. nom., 331 U.S. 839.....cccoevrenin. 7
Knight et al. v. The State (1896), 54 Ohio St. 365, 377 ..o eerrere et 8
State v. Dickerson (1907), 77 Ohio St 34 .ot ne e 8
State v. Swiger (1966), 5 Ohio St. 2d 151 ..o reeereeere et r e aenareanas 9
Sate v. Antill (1964), 176 Ohio St. 61 ..o 9
State v, Headley (April 28, 1982), Summit App. No. C.A. No. 10485, 1982 WL 4979.............. 10
Harpster v. Ohio (6th Cir. 1997), 128 F. 3d 322, 327-328 ..oooeeeeeereeeevtrverenssesasnesesaesanioesassseon 10
Statutes '

Revised Code § 2945.67(A) it e s 2,4,5
Revised Code § 371010 e rrer et e s srata et t s e s ses e s e sare s s s s man s smeb e s s rmnessranees 4
Revised Code § 371914 .ottt ettt st e s s ae it e s sa et ee e be v bae e end 4
Revised Code § 2901.12 .ottt ssre e st s r e s e e b r e v rasas e sa s aaa s 11
Revised Code § 204508 ...ttt serees s e s srare e s e s b aa g et a e s ras s s st 11
Other Authorities

Ohio Const. Section 10, ALTICIE L. ..ot ireoreirierer s vsiesesiveirrertreasentrsssasarasasassesaserassesssssnsrnenesassans 8
Rules

Rule 29(A) of the Ohio Rules of Criminal Procedure.............civiiiiiiiiiiniiiiii s passim
Rule 29(C) of the Ohio Rules of Criminal Procedure.............ocoiiiiiiiiiiiiiiiiiiiiini passim

il



STATEMENT OF THE CASE AND RELEVANT FACTS

On or about December 30, 2005, Mr. Byron Woods and his family were the victims of a
home invasion whereby Mr. Woods suffered serious injury. (Tr. passim). Evidence at trial
established that the entire crime occurred, not within Franklin County, as alleged in the
indictment, but within Fairfield County, Ohio. (1r. page 23, 51, 59-60, 82-84, 87-88).

On March 5, 2010, following a bindover from Franklin County Juvenile Court, the
‘Franklin County Grand Jury indicted Defendant-Appellee, Emmanuel Hampton, alleging counts
of attempted murder, felonious assault, aggravated burglary, kidnapping, and having a weapon
while under disability. R. 1 (3-5-10 Indictment). Furthermore, the indictment clearly alleged
that all of the offenses in question occurred within Franklin County, Ohio. Id.

On October 8, 2010, trial began. At the conclusion of the State’s case,_Defendant—
Appellee, Emmanuel Hampton, moved for a judgment of acquittal pursuant to Rule 29(A) of the
Ohio Rules of Criminal Procedure. Ir. page 135-138. Defendant’s motion alleged that the
evidence was insufficient as to the elements of both identification and venue. Ultimately, the
trial court overruled Defendant’s motion for judgment of acquittal on the element of
identification, but granted Defendant’s Rule 29(A) motion for judgment of acquittal on the
necessary element of venue. Tr. page 161, 166, 170-171; R. 107-108 (10-25-10 Judgment
Entry).

The State attempted to appeal the trial court’s judgment of acquittal, but the Court of
Appeals ultimately dismissed the appeal, ruling that such appeals were not permitted under

Revised Code § 2945.67(A). State v. Hampton (July 14, 2011), Franklin- App. No. 10-AP-119,

2011-Ohio-3486. It is from this ruling that the State of Ohio now appeals to this Court.



ARGUMENT

L. The Court of Appeals properly dismissed the appeal by the State of Ohio in this
matter.

In its appeal, the State of Ohio has set forth the following two propositions of law:

Proposition of Law No. 1: In determining whether a trial court ruling is a “final verdict”
because it is based on Crim. R. 29, an appellate court must review the actual nature of the
ruling, not just the label the trial court attached to the ruling. If the record shows to the
trial court’s ruling went beyond the sufficiency — of — evidence review allowed by Crim.
R. 29, the State can appeal pursuant to R.C. § 2945.67(A).

And

Proposition of Law No. 3: A trial court’s granting of a Crim. R. 29 motion for judgment
of acquittal is not a “final verdict.” The State can appeal a ruling by leave of court under
R.C. § 2945.67(A) when such an appeal does not violate double jeopardy. (State ex. rel.

Yates v. Court of Appeals for Montgomery Cty., 32 Ohio St. 3d 30, 512 N.E. 2d 343
(1987), overruled)

In support of Proposition of Law No. 1 and Proposition of Law No. 3, the State of Ohio
argues that the judgment of acquittal issued by the trial court under Rule 29 of the Ohio Rules of

Criminal Procedure is appealable under Revised Code § 2945.67(A). The State of Ohio then

argues that the long standing precedent found in State ex. rel. Yates v. Court of Appeals for

Montgomery Cty. (1987), 32 Ohio St. 3d 30, and its progeny, should be overruled.

“A court of record speaks only though its journal entry and not by oral pronouncement or

mere written minute or memorandum.” Shenley v. Kauth (1953), 160 Ohio St. 109, syllabus 1.

Here, through its journal entry, the trial court granted defendant’s motion for a judgment of
acquittal pursuant to Criminal Rule 29. Because the judgment of acquittal occurred prior to any
finding of guilt by the trier of fact, the judgment of acquittal was necessarily grahted pursuant to

Crim. R. 29(A).



As such, the judgment of acquittal is a “final verdict” within the meaning of Revised

Code § 2945.67(A), and thus, not appealable by the state. State v. Keeton (1985}, 18 Ohio St. 3d

379, syllabus 2. The State of Ohio does not seek to have this Court overrule Keeton, supra.
Since the trier of fact never made a guilty finding in this matter, this case is factually and

procedurally distinguishable from State ex. rel. Yates v. Court of Appeals for Montgomery Cty.

(1987), 32 Ohio St. 3d 30. In the syllabus of Yates, this Court held that “[a] judgment of acquittal
by a trial judge, based upon Crim. R. 29(C) is a final verdict within the meaning of Revisé_d Code
§ 2945.67(A) and is not appealable by the State as a matter of right or by leave to appeal
pursuant to that statute.” 32 Ohio St. 3d 30, syllabus.

In Yates, supra, the jury had found the defendant guilty, and defendant made a motion
pursuant to Rule 29(C) of the Ohio Rules of Criminal Procedure for a judgment of acquittal
notwithstanding the jury verdict. Here, no such verdict was ever rendered by the trier of fact
before the court granted defendant’s motion for judgment of acquittal. Here, Defendant-
Appellee, Emmanuel Hampton, made his motion for judgment of acquittal at the conclusion of
the State’s case. The trial court did not rule on that motion, but instead deferred ruling to allow
the parties to do additional research. Eventually, the.Defendant rested and renewed the motion
previously made under Criminal Rule 29(A). Such a renewal of the original motion was simply
a continued request for the Court to rule on the motion originally made pursuant to Criminal
Rule 29(A), which was granted by the trial court.

As such, the State’s request to have this Court review and overrule the m. decisionis a
request for this Court to go beyond the scope of this case. Since the trial court granted

Defendant’s motion for judgment of acquittal under Criminal Rule 29 prior to any finding of



guilty by the trier of fact, this Court should, instead, look to cases like Keeton, supra, and State v.

-Bistricky (1990), 51 Ohio St. 3d 157.

The reasoning of cases like Keeton, supra, and Bistricky, supra, is extremely sound, and

should not be disturbed by this Court. The rationale of this Court in Keeton is simple, forthright,

and impeccably clear. In six paragraphs, Justice Brown laid out the simple ruling that a
judgment of acquittal, under Criminal Rule 29, constitutes a “final verdict” within the meaning
of Revised Code § 2945.67(A), which is not appealable by the State as a matter of right or by
leave to appeal pursuant to that statute. In Keeton, supra, this Court reviewed a case where a
judgment of acquittal was rendered under Crim. R. 29(A) and expressed its awareness that the

- “double jeopardy protections of the United States Constitution and the Ohio Constitution bar the

retrial of the Defendant.” 18 Ohio St. 3d at 380-381 (citing State v. Calhoun (1985), 18 Ohio St.
3d 373). This Court upheld the judgment of acquittal by deﬁying the State’s right to appeal the

matter under Revised Code § 2945.67(A).

As in Keeton, the facts of Bistricky, supra, support the decision of the Court of Appeals

~ in this matter, and the position of Defendant-Appellee, Emmanuel Hampton. Like Keeton,

supra, the Bistricky case involves a situation where the trial court granted a motion for judgment

of acquittal prior to any finding of guilt by the triér of fact. In Bistricky, the trial court granted a
motion for judgment of acquittal at the conclusion of the State’s case based upon the trial court’s
interpretation of various statutes, including Revised Code § 3719.14 relating to various immunity
provisions for police officers. In Bistricky, the defendants moved for'a. judgment of acquittal
pursuant to Criminal Rule 29(A) at the conclusion of the State’s case. The defendants in
Bristricky argued that they were immune from prosecution pursuant to Revised Code § 3719.14.

The State of Ohio argued instead that the immunity provisions of Revised Code § 3719.14 were



affirmative defenses, and that the immunity provisions furthermore did not include the “sale and

delivery of drugs.” Bistricky, supra, at 157-158. The trial court ruled that the police officer

defendants were immune from prosecution, as a matter of law, and granied the defendants®
motion for judgment of acquittal pursuant to Criminal Rule 29(A). The State of Ohio sought
leave to appeal and said appeal was dismissed by the Court of Appeals.

In Bistricky, supra, this Court reaffirmed Keeton, supra and Yates, supra, while further

pointing out that the double jeopardy protections contained in the United States Constitution and
the Ohio Constitution would prevent any retrial or modification of the existing judgment of

acquittal. Under Keeton, supra, and Bistricky, supra, the judgment of acquittal rendered in favor

of Defendant-Appellee, Emmanuel Hampton, by the trial court, is a “final verdict” under Revised
Code § 2945.67(A).  As such, the State of Ohio has no ability to appeal the judgment of
acquittal, Such an appeal not only violates Revised Code § 2945.67(A), and this Court’s

decision in Keeton, supra, but such an appeal further violates Defendant’s rights against double

jeopardy as set forth in the constitutions of the State of Ohio and the United States.\ Bistricky,
supra, at 160.

The State of Ohio, in support of its Proposition of Law No. 1, suggests that courts must
look beyond the journal entry to determine whether the trial court is actually granting a judgment
of acquittal or not. If the trial court’s journal entry indicates that a judgment of acquittal was
granted in favor of a &efendant, then a judgment of acquittal was granted in favor of the
defendant, period. Under the current legislative scheme, and under the constitutions of both the
State of Ohio and the United States, such a judgment of acquittal may not be disturbed on appeal.

Keeton, supra, at 380-381.



The State of Ohio is not seeking an advisory opinion here. The State of Ohio is not
seeking guidance as to an evidentiary ruling, or some other interpretation of statute relied upon
by the trial court at the time that the court rendered its judgment of acquittal in favor of
Defendant-Appellee, Emmanuel Hampton. Instead, the State of Ohio is ultimately seeking to
have the trial court’s judgment of acquittal set aside, and to further pursue a conviction agaiﬁst

Defendant-Appellee, Emmanuel Hampton. Consequently, the Court of Appeals correctly

dismissed the State’s appeal in this matter. Keeton, supra.; Bistricky, supra.
pp his 1 Keeton, supra

IL. Failure to present any evidence of proper venue at trial must result in a
judgment of acquittal pursuant to Rule 29 of the Ohio Rules of Criminal

Procedure. '
The State of Ohio also sets forth the following as its second proposition of law:

“Proposition of Law No. 2: Lack of venue cannot result in an ‘acquittal’ under Crim. R.
29 because motions under that rule are limited to claims of lack of proof of one or more
material elements of the offense. Venue is not a material element of the offense.”

In support of Proposition of Law No. 2, the State of Ohio suggests that State v.
Bridgeman (1978), 55 Ohio St. 2d 261, requires trial judges to consider only the “material”
elements when evaluating whether sufficient evidence has been presented by the State of Ohio to
withstand a motion for judgment of acquittal pursuant to Criminal Rule 29. Then, citing State v.
Draggo (1981), 65 Ohio St. 2d 88, 90, the State of Ohio points out thé.t this Court has, in the past,
indicated that venue is not a “material” element of any offense charged. In turn, the State argues
that “there can be no such thing as a Crim. R. 29 ‘acquittal’ based solely on venue.” Appellant’s
Merit Brief at Page 11. However, such a simplistic analysis ignoi’es' both the plain language and
the history of Criminal Rule 29. Moreover, such an argument ignores the importance of proper
venue in a criminal case under both the Ohio Constitution and the Ohio Revised Code.

Criminal Rule 29(A) states as follows:



“The court on motion of a defendant or on its own motion, after the evidence on either

side 1s closed, shall order the entry of a judgment of acquittal of one or more offenses

charged in the indictment, information, or complaint, if the evidence is insufficient to

sustain a conviction of such offense or offenses. The court may not reserve ruling on a

motion for judgment of acquittal made at the close of the State’s case.”

The plain language of the rule itself does not distinguish between “material” elements or
“immaterial” elements. Instead, the plain language of the rule itself simply indicates that a
Judgment of acquittal is appropriate when “the evidence is insufficient to sustain a conviction of
such offense or offenses.” If the State of Ohio fails to produce evidence of proper venue, then
the evidence is insufficient to sustain a conviction of such offense or offenses. The evidence is
insufficient because, under Section 10 Article I of the Ohio Constitution, and under Revised

Code § 2901.12, evidence of proper venue must be presented in order to sustain a conviction for

an offense. State v. Headley (1983), 6 Ohio St. 3d 472, 477, (citing State v. Draggo (1981), 65

Ohio St. 2d 88, 90); State v. Gribble (1970), 24.0hio St. 2d 85; State v. Nevious (1947), 147
Ohio St. 263, certiorari den. sub, nom., 331 U.S. 839.

Long before the Rules of Criminal Procedure were created, the Ohio Constitution
provided each defendant in a criminal case with the absolute Constitutional right to have the case
heard in coﬁnty where the acts of the crime were alleged to have been committed. Ohio Const.
Section 10, Article I. This Court has recognized for over a century that venue is a necessary
clement that must be alleged and proven by proof beyond a reasonable doubt for a conviction to

be valid. Knight et al. v. The State (1896), 54 Ohio St. 365, 377; State v, Dickerson (1907), 77

Ohio St. 34, syllabus 1. In fact, forty years after this Court’s decision in Dickerson, this Court,

in State v. Nevious (1947), 147 Ohio St. 263, certiorari den. sub. nom., 331 U.S. 839, addressed

the very issue raised here by the State.



In Nevious, the court of appeals found insufficient evidence of venue as it related to
count four of the indictment. The court of appeals reversed the decision of the trial court, and
ordered that defendant be retried in court four of the indictment. This Court affirmed the
decision of the court of appeals as it related to the finding of insufficient evidence relating to
venue, but this Court then reversed the order by the court of appeals remanding the matter for a
new trial, instead ordering the lower courts to issue a “directed verdict” in favor of defendant as

to count four of the indictment, and discharging the defendant accordingly from that count. In its

decision, this Court in Nevious stated the following:

“We also affirm the judgment of the Court of Appeals in reversing the judgment of the
trial court on the fourth count in the indictment. However, we reverse the judgment of
the Court of Appeals in remanding the case to the trial court for a new trial on the fourth
count for the reason that the evidence fails to show that the crime alleged occurred in
Clark County where the indictment was returned in trial had. Therefore, defendant’s
motion to direct a verdict of not guilty on such fourth count, made at the close of the
State’s case and renewed at the conclusion of all the evidence, should have been
sustained.”

Nevious, supra, at 212.

This common law concept of a “directed verdict” has now been memorialized through
Rule 29 of the Ohio Rules of Criminal Procedure. Criminal Rule 29 does not speak in terms of
“material” elements, or “immaterial” elements, but instead speaks about the requirement that a
“judgment of acquittal” be orderéd by the trial court whenever the “evidence is insufficient to

sustain a conviction for such offense or offenses.” This Court, in Bridgeman, supra, specifically

held that the enactment of the Criminal Rules had not changed the test applied to a motion for

acquittal from the standard that existed previously. Bridgeman, supra, at 402 (citing State v.
Swiger (1966), 5 Ohio St. 2d 151, syllabus 2, and Sate v. Antill (1964), 176 Chio St. 61, syllabus

5). In Bridgeman, this Court discussed the standard as follows:



“The standard for sending a question to the jury under Fed. R. Crim. P. 29 and under
Swiger and Antill are the same. (If reasonable minds can reach difference conclusions as
to whether each element of the crime has been proved beyond a reasonable doubt, they
clearly might find guilt). Crim. R. 29(A) and Fed. R. Crim. P. 29 are virtually identical.
Therefore, the adoption of Crim. R. 29(A) does not alter the Swiger standard for sending
an issue to the jury.”

Bridgeman, supra, at 402.

This Court in Swiger, supra, in turn, relied and reiterated the rule established in Antill,
supra, where in this Court adopted a Civil Rule for purposes of determining motions for
judgment of acquittal in criminal cases. The fifth paragraph of the syllabus in Antill reads as

follows:

“Where from the evidence reasonable minds can reach different conclusions on the issue
of whether the defendant is guilty beyond a reasonable doubt, the case is one for
determination by the jury.”

Antill, supra, at syllabus 5.

Antill was not overruled by Swiger. Instead, this court in Swiger followed Antill.
Likewise, this Court in Bridgeman, followed Swiger. At no time over the last century or more,
has this Court ever suggested that a judgment of acquittal is inappropriate where the State of
Ohio fails to produce sufficient evidence establishing the Constitutionally and statutorily
required element of venue. The enactment of the Criminal Rules, and Revised Code §. 2910.12,

merely preserved and codified the long established rule that a defendant is entitled to a judgment

of acquittal whenever the prosecution fails to properly establish venue in a criminal case.

In 1983, two years after this Court’s decision in Draggo. supra, and five years after this

Court’s decision in Bridgeman, supra, this Court decided the case of State v. Headley {(1983), 6

Ohio St. 3d 475. In Headley, the trial court convicted Mr. Headley after denying his motion for
judgment of acquittal made pursuant to Criminal Rule 29. In his first assignment of error to the

Court of Appeals, Mr. Headley averred as follows:



“The state failed to produce competent evidence sufficient to convince a rational
trier of fact of three essential elements of the offense charged, to wit: venue in
Summit County, purpose to resell control substances, and intent that such a resale
be in greater than bulk amount, and thus defendant was entitled to judgment of
acquittal under Crim. R. 29 and the Fourteenth Amendment.”

State v. Headley (April 28, 1982), Summit App. No. CA No. 10485, 1982 WL 4979.

The Court of Appeals found Mr. Headley’s assignment of error to be well taken, and
re\{ersed the trial court’s conviction of his charges. Subsequently, this Court affirmed the Court
of Appeals decision reversing Mr. Headley’s conviction. :

In its merit brief, the State of Ohio argues that Revised Code § 2945.08 required the trial
court to declare a mistrial, and transfer the matter to Fairfield County. Such a procedure would
clearly violate Defendant’s double jeopardy protections under both the Ohio Constitution and the

United States Constitution. Harpster v. Ohio (6™ Cir. 1997), 128 F. 3d 322, 327-328 (citing

numerous cases from the United States Supreme Court). Furthermore, such a procedure by the
trial court in this case would ignore the fact that no warrant for Mr. Hampton’s arrest was ever
issued by Fairfield County, and Mr. Hampton had no charges pending in Fairfield County.
Revised Code § 2945.08 sets the procedure, including the time limits, for the detention or release
of a defendant when that defendant has a case pending in another county for which a warrant has
been issued.

Revised Code § 2945.08 does not permit the State of Ohio to simply begin trial and then,
subsequently, after jeopardy has attached, request that a mistrial occur so that the matter can then.
be transferred to the appropriate county for a second trial. Not only would such a procedure
violate a defendant’s double jeopardy rights, the availability of such a procedure would

encourage prosecutors to engage in a pattern of forum shopping, delay, and neglect in the

! In light of this Court’s decision, remanding the matter to the trial court for the issuance of a judgment of acquittal,
this Court found that Mr. Headley’s other assignments of error and propositions of law raised in his cross appeal had
been rendered moot.

10



investigation and prosecution of criminal cases. In contrast, without such a procedure available
to prosecutors, prosecutors will be encouraged to properly investigate cases and bring them in
the appropriate county where venue is proper under the Ohio Constitution and the Ohio Revised
Code.

Over a century of well established jurisprudence here in the State of Ohio clearly
mandates that a motion for judgment of acquittal must be granted when the evidence is
insufficient for reasonable minds to reach different cbnclusiOns regarding the element of venue,
Here, it is undisputed that all of the events in question occurred in Fairﬁéld County, Ohio, not
Franklin County, Ohio, as alleged in the indictment. Under Headley, supra, Criminal Rule 29,
Revised Code § 2901.12, and the well established common law rule set forth in cases like
Nevius, supra, a judgment of acquittal is required when the evidence is insufficient to establish
‘venue beyond a reasonable doubt.

IT1. Conclusion

Under the Ohio Constitution, and under Revised Code § 2901.12, venue must be proven.
‘beyond a reasonable doubt in every criminal case. Whether this Court classifies venue as an
“element” of the offense, or just as some additional fact to be proveh in each case, the fact
remains that in the absence of evidence establishing proﬁer venue, a person may not be found
guilty and convicted in a criminal case. Since a failure by the State of Ohio to establish proper
venue makes the evidence “insufficient to sustain a conviction for such offense or offenses,” any
defendant in any case where the State of Ohio fails to present evidence of proper venue is
entitled to a judgment of acquiftal pursuant to Rule 29 of the Ohio Rules of Criminal Procedure.,
Such a result is required not only by the Criminal Rules, but by statute, and | the Ohio

Constitution. Moreover, any attempt to appeal a ruling on this basis violates this Court’s

11



established precedent, Revised Code § 2945.67(A), and the double jeopardy protections

contained in both the Ohio Constitution and the United States Constitution.

Wherefore, the decision of the Court of Appeals, dismissing the State’s appeal, should be

affirmed.

Respectfully submitted,
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