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 PREFACE

B . Appélléﬁt_ Dbﬁald .-__Ke‘.tter_ell”llsltands_ _pat.'oﬁ éa'ch of the érg}ifneﬁté and
-.'au‘thorities qité_d in .lllis Merit Briéf . He éubmi’ts-_this Reply Brief -s.olely t(')'c_cﬁ.rrect
_ the Staté’s -mischardéterizati.ons .of tﬁ_e_ -fecﬁ_rd_and 1_:0 rebut 'ﬂ.'_lose. arg_un_.le.nts_
that the State raised in its Bricf that Appeuant did not 'aircady 'ad'dre.'ss.i.ri his
N Merit Brief. |
| ’I.‘hé_Co;urt shc_.)'uld not C.OI’I'S't._I"l..l.e th.e. lack of reis_pon.s'e_:'by Appéllari_t_to.ah.
argument fnéde -by t_he .State as aﬁ'implicd'édmission. as .to f.hé corréémess'_ of
| thé argument I‘nslte.ad, ‘the_'Court should construe .:-th'eflack. of .respéhéé by
_Appeliant: _a‘é‘ an .i.ndic.a.tion. .tha.t. he already add_f_eSsed the argﬁment m his .Mefit |

" Brief.
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' PROPOSITION OF LAW NO. I

A l:_)efendaiit Is Eﬁtltled .To Discovery Pursuant To

Crim. R. 16 When An Appellate Court Has

Remanded H:s Case For Resentencmg
The State fo_r three separ_ate reasons claims that Appellant was .ﬁot
: | _eﬁﬁ_ﬂea to the benefit of revised erifninal Rule 16'._'[App_e11ee’s Brief, pp. 5-6].
.l\l_(_)ne. ef t.he.State’.s arguments afe well taken. | |

Imtlally, the State cla1ms that it had already provided Appellant Wltl’l.
“discovery at the time of tr1a1 [Appellees Br1ef p. 5]. That is immaterial w1th o
_ _-_'rgspect to the issue of whethet‘ the State was obligated to prov1de Appellant
'_With.-discovery pursuant to.re\'rise_d Crim. R. 16 at t.h'e resenteheing_hearingﬁ_
l‘he“Criminél Rules specifically provide that fevised-.Criminal Rule- 1'6 “govern[s]
| all proceedmgs 11l actions brought after they take effect and also in all.
_procee_dlngs in aCtIOHS then _pendmg .. .7 Crim. R 59(Y) The rule does not
create an _exception as to those “atctions then pen_clmg” that the Stat_e has
elteady provided discevery. |

'Tlrle State also cites to the provision of revised Crim. R. 16(B)(7) that .
provides that the “written or recorded statement by a witness in the State’s.
case-in-chief, or that it reasonably anticipates calling as a witness in rebuttal.”
[Appellee’s Brief, pp. 5-6]. The State extrapolates from the rule that its duty to
provide discovery only extends to witnesses that it will call at a yet to be
commenced trial. [Id.]. l-Iowever, Crim. R. 59(Y) does not limit the application of
the revised rule to cases that have not yet proceeded to trial. The State in

support of its argument also relies upon the staff notes to the Rule that



e_:_cpllaijins', ‘_‘[a]ll' discioSures must be made .prior fo. tfial.’% '.[Id.]. This lahguégé
éﬁpre’s"se_s the .drafters’ deéire'that discovery be provided as '_soon' as practicable
and not to 'eréct a cutoff date for the providing of discovery. To. accepf fhe
_ Sfe&é’s’ argufnent .W(.)uld thwart disclés_ure réther than p.ron.lote disclosure_;_- The
.Sféte_’é interpretation woﬁld only ehcourage prosecufdfé té attempt to hide t_hg _
: _i::ail, knowing that ohce the tﬁal cbmmenéed, they would be absolved of fh'eir
duty td’cd_niply with Crim. R. 16. |
Finally, the State argues that the pémel unduly e_xpandéd the scope bf the
reséntehc_ing hearing. [Appellee’s Brief, p.. o]. The panei entertained argument |
on _t_his issue and the State did not claim -thaf the scope of the reéentencing was’
limited. [Tr. 9-10]. The_ State’s silence at trial preh.ides it from now raising _t.hé
“issue. | |
| The tri_al courf erred When it denied Appellant’s motion for discdvéry
pﬁrsuant t6 the terms of fevised Crim. R. 16. This Court should -‘}acaté'
Appellant’s sentences and remand the matter to afford Appella'nt the benefits of
‘expanded discovery prior to the panel resentencing AppeI'Iant.
 PROPOSITION OF LAW NO. II
A Trial Court Cannot Sentence A Defendant On The
Offenses of Felony Capital Murder, Aggravated
Robbery, And Aggravated Burglary When The
Offenses Of Aggravated Robbery And Aggravated

'Burglary Are Used To Elevate Aggravated Murder
To Capital Murder.

The State initially contends that this proposition is not properly before
this Court. The State argues that the panel at the re-sentencing hearing was

- limited to imposing post release control as to those counts on which it had



- pfeviou_slj} failed to lawfully impose-the sanption, -[Ap_peliée;s-Brief, pp. 7-8_]. Thp
| paacl' eﬁtcrtained argu'ment.as to tha ééope_ of the ra_santéncing hearing. [Tr, 9-

~-+10]. The State did not weigh in on the issue. [Id.]. Therefore, the State has
. wa_lved this_ issue. ) |

' _The State offers a second _procedural argument, that_ Appella_nf Idid not
object at_rese_hten_cing and theref(jré, he Wa_ive this .issu_e abéént pla_in error.
‘.[Appellleck’s Brief, p 9]. However, this Court has previausly held that when a-
trial 'caur.t inporrectly i.mposes separate sentences as 1o allied'oi.'_fenses,' the .
illegal sentences constitute pldin error. State.' v.. Underwood, 124 Ohio St.3d
.'355, 2010-Ohio-1, {31-32.

| _':'I‘h_e State next claims tha'p this Couft_ already decided this issue 111

Appellant’s. iﬁitial app¢a1 tp fhis Court. '[Appeilee’s Brief, p. 8]. How_ev.ér, -that _

. .a_rgt.lmen't: ignares thé_fact that this Cou.rt, since.ita initial déciéion in this case

' adopted a new .test for determining when two or more foenses_ _COnstitute allied'

| _ offepse_a. State v. Joﬁnsoﬁ, 128 Ohio St.3d 153, 2010-Ohio-6314, Y 41-52.
This Court should apply the revised test in this case.

The State then argues even if Johnson is applicable, under the revised
allied offense tes.t, the felony murder and offenses of aggfavat_edj. _burglary and
aggravafed robbery are not offenses of similar import. [Appellee’s Brief, pp. 9-
10]. The State’s argument defies common sense. It is claimiag Ithat the
aggravated burglary and aggravated robbery of the victim ‘WhiCh occurred
d’uririg the course of the murder and therefore can be used to elevate the

murder of the victim to aggravated murder and capital murder are not allied



offens-es :E'lS to the aggravated burglary and aggravated robbery of the_ victim.
| _[Id.]. The offénées in question are not dnly a_llied éffenses; but they are the
same offenses. The State claims ﬂﬁat because Appellaht ‘_-fatally_ﬁstabbed the
Vlctlm, then irhrriediately r.em.oved. .mone}'r_s from the victim’s poéket and then
_ immedia_te.ly' walkéd .elsewl.rlere in -the resideﬁce tc.). steal other iter_ﬁs, t:hese._.
; -'offénses do not factually méet the allied offensé test. This_ Cdurt has héld that
: .uh_dex.' the revised test thé state should hot attempt to “ﬁarse”. the defendant’s
conduct “to sustain rnulﬁple convicfiohs for the same conduct.” Johnsoﬁ, at
| 1{56. That is what fhe State is_attern.pting to do, parse the conduct of Appellant g |
~ to obtain as many convictions from the same conduct. |
The revised allied .offense. test asks: 1). whether the o.ffenses .can be
| '.(:ommitted by the same cbnduct énd 2) if the answer is in the affirmative,'
whether the offenses were committed by -the_ same c_énduct. Johrisqn at 1946-
49 Since _the aggravated burglary employed to .elevate'_.the murder to capital
' _murdér in Count On.e was the same aggravated burglary contained in Count
. Three, the sing.le aggrévated burglary contained in both cbﬁnts constitutes an
allied offense. Similarly, the aggravated rob.bery used to elevate the aggravated
'nﬁurder to capital murder in Count One was the same aggravated robbery
contained in Count Two. Consequently the answer to both of the Johnson
criteria must in the affirmative.
The State cites this Court to two of its prior capital decisions, State v.
Short, 129 Ohio St.3d 360, 2011-Ohio-3641 and State v. Hunter, 131 Ohio

St.3d 67, 2011-Ohio-6524. [Appellee’s Brief, pp. 10-11]. In neither case did the



appeliant raise the allied .o.ff_ense-issue, Inor did this Court address the issue.
This is 'to_. be centraéted with the three cases that A_ppellant cited.'in his merit
brief‘, in ‘which 't_he..courts held that the defendant, _p_ur.stlant to J_ohnson, Cotlld
no't'_b_e eonvicted of both felony murder and the felony employed te elevate the -
murder. State. v, Blanda, 12th Dist. No. CA2010-03-050 2011-01'11'0-41171119- |
- State v. Collms 8th DlSt No. 95415 2011 Ohio-3241, '|l45 State v. Abdl 4th
'Dlst No. 09CA35, 2011 Oh10 3550 $42. The State, in its br1ef did not: attempt
to’ -distinguish those_ cases’ or claim that they were incorrectly decided.
[Apbellee’s Brief, pp. 7-12].

The trlal court erred when it faﬂe.d to merge the offenses of cap1tal
-murder aggravated robbery, and aggravated burglary This - Court should
. remand the matter for the State to clect as to which of the offenses it wishes to

proceed.

PROPOSITION OF LAW NO. III _
A Trial Court Cannot Impose Consecutive
- Sentences of Post Release Control. . '

‘The State initially .argues that whether the trial court erred in impoeing .
poet reiease control does not matter. [Appellee’s Brief, p. 12]. The State reas'ons
that because Appellant is under a sentence of death, post release control will
only become effective il the death sentence is vacated. [Id.]. However, if that
was the law, this Codrt Would not have remanded Appellant’s case for purposes
~of properly imposing post release control. When this Court remanded this case,

it was certainly cognizant that Appellant was under a sentence of death.



| The_State. then adopts another version of its argument that it ddes not.
| matter what the _.panel stated in open éoﬁrt. ._'.:The State claims .t_hat '__'th'e.
- sehte_ncing entry is the énly relevant factor as to this proposition. [Appellee’s
-. Brief.,._ pp-. 13.—14]. That is inc_orrecf. This Coﬁft haé held that a trial..c_oﬁr't- musf
properly inform. a defendant as to.post. releasi_: c_o_ﬁtr_c_:l both in open court and
._its séntenéing entry. State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, q 2‘7_.
(“ﬁv’heri a trial court fails té_. notify an of_fehdé_r about postreleaée contro] at the
.sen_tenc’ing_ hearing but inéorporates that notice into its joufhél entry imposing
S_entence,. it fails to comp.ly with the mandatory proVisi_o_n of R.C.
: 29209, 19(B)(3)(c) and (d) , and, thcrefore_ the sentence must be vacated . . 7k
The Stafe .after arguing that it does nofmékc a differénce, claims that the
trial court. did not impose consecutive sentences as to post release _cor_'ltfol..-
N _[Ap_pellee"s Brief, pp. 15—16]. It relies upon this Court’s decisio_h in State v.
:Johns:on, 116 Ohio St.3d 541, 2008-Ohio-69. [Id.|. This Court therein ap_pliéd
the rules of statﬁto.ry construction to determine if a trial court was reqﬁired to
impose consecutive sentences. Johnéon, at Y 12.—17]. This Court’s
iﬁterpretation of the trial court’s sentencing entry does not'.involve the same
'principles. Furthermore, this Court in Johnson.iﬁterprete.d different statutory
sections, which is analogous to separate documents. In this case the Court was
‘i.nterpreting a single document Whi.Ch contained the following successive
paragraphs:
Therefore, the sentences as to Couﬁts Two, Three and Five

are to be served consecutively to each other and Counts Two,
Three, Four, and Five are to be served consecutively Count ONe.



_ This Court has notified the Defendant about th'e terms of
‘post release control as previously indicated, and the Court also
adv1sed the Defendant of the consequences of post release control
_ imposed by the parole Board under Revised Code Section 2967.28,;
and the Parole Board may impose a prison terms of up to one-half
--of the pr1son term originally imposed on the offender if he violates
~ supervision or a condition of post release control. The Defendant i is
 Ordered to serve as part of this sentence any term of post release '
control imposed by -the Parole Board, and any prison term for
~violation of that post release control. :

The two pa_ragraphs must be read in pari materia. In the first paragraph
the panel imposed conseeuti{re sentences. This would have led Appellant to
reasonably aSsum_e, ~unless notified otherwise, that the sentences of post

release control that were attached to the consecutive sentences, would
similarly be served consecutively. The panel’s use of the phrases “terms” and
“any prison term” would have furthered the notion that violations of the
c_o_riditions of post release control would have resulted in the _sanctions being
~-served consecutively and not concurrently.

That the sentencing entry is subject to two interpretations is compelling.
At some point the officials at the Department of Correction and Rehabilitation
may have to resolve issues surrounding Appellant’s post release control. The
panel’s entry should provide the officials with a definitive, unambiguous

statement as to Appellant’s sentences including post release control. The entry

does not provide the Department with a clear and unambiguous statement.

The trial court erred when it imposed consecutive terms of post release
control. This Court should vacate Appellant’s sentences and remand the matter
to the trial court to impose the appropriate periods of post release control.

7



' PROPOSITION OF LAW NO. IV
A Trial Court Cannot Impose An Aggregate Fine of
- Five Thousand Dollars, Without Having Before It
Information As To Defendant’s Present and Future
Ab111ty to Pay the Fine. e :

‘The State initially contends thaf this: propc_ﬁsitio’n is not .ﬁroperl_y --b.efore.
this Court. The State argues t'h'at the .pane'l at the fe—eentenéing heaﬁng was
limited th 'irnp_ns_in'g post release control as to those counts on Whieh it hed
previ(:)usly failed to lawfnlly'impose .th_e sanction. [Appellee’s Brief, pp. 17 -18];'_ .
The panel entertained argument as to .the s_cope of the .resen.tencin‘g hearing.
[Tr'; 9- 1.0]. The Stafe did not weigh in on _the issue. [Id.]. Th.erefofe, the State
" has waived this iseue. |
..T.he St;a.te raises an.alter.native procedural arguﬁent. It claims that_th'e
b ‘doctrine .Qf res judicata precludes Appellant from arguing thi_s issue. It 'as._.serts. ]

*éhét Appellant could have raised this prdpd_sition in his previous_dif_e_ct appeals
to this Conr_t. [Appellee’s Brief, p- 18]. It.further notes-that the. panei irnpose_d
the same fine as it had imposed at the earlier sentencing hearings. [Id.]. This
Ceurt has "rejected'this argument. Stdte v. Wilson, 129 Ohio St.3d 214, 2011-
| 'Ohio-2669. This Court therein held that é defendant is not barred by res
judicata from raising issues on appeal that arose at a resentencing hearing,
e\}en if sifnilar issues arose and were not objected to at the original Sentencing
hearing. Id. at J 30. Because the defendant in the later appeal is taking an
~ appeal from the judgment entered at the new sentencing hearing, res judicéta

is inapplicable. Id. The defendant has not previously taken an appeal from that

judgment.



B _The State ha’s_ not offered any arguments as to the merits of the pane-l’s_.
.i_m_pc')sition of a'fi_ne_;. [Appellee’s Brief, pp. 17-19]. Thus, t_hé' merits of this
- Proposition are unchallenged. | |

: The trial court ef_r.ed. This .Court should eitﬁer_ vacate Appellant’s .ﬁne' in
ifs entirety or remand thé c'asle for the frial .co_ur.t to dévelbp a factual record as
to Appellant’s _ab_ility to presently and 1n the fufufe pay a fine.
| | | PROPOSITION OF LAW NO. V :

A Trial Court Errs When It Imposes Court Costs In
Its Sentencing Entry Without Previously Having

Addressed The Issue With The Defendant At The
Time of Sentencmg

Therefore,_- the State. initially contends. th'_a.t this probbsition 'is not
_properly -b_eforé this Court. The St_éte argues fhat thé panel é,t the re-sentencing
'.h_éa'ring was. li_mi.tcd' to irﬁi)osiﬁg post feleése cdnt"r_ol as to those counts on
WhiCi’l it had previously failed to lawfully impose the sanction. [Appelle;e’s.Brief,
pp 20-21]. The panel entertained argumc;_nt as to the scope of the reSenteﬁcing-
_hearihg. [Tr. 9-10]. The State did not.Weigh in on the issue. [Id.]. The _Stat¢ has
waiv_ed this issue. o |

The S{até raiées an alternative procedural argument. It claims that
Appéllant could have faised this proposition in his previous direct appeals to
this Cdurt. [Appellee’s Brief, p. 21, n. 1]. This Court has rejected fhis
.argument. State v. Wilson, 129 Ohio $t.3d 214, 2011-Ohio-2669. This Court.
'héld_ therein that a defendant is not barred by res judicata from raising on
appeal issues that arise in a resentencing hearing, eveh if similar issues arose

and were not raised on appeal from the original sentencing hearing. Id. at Y 30.



| Finally,'the State relies dpon a third procedural ar-gument., Appellant
waived this issue by not objec_t‘in'g' to the-i.inpos.ition of court costs at the time of -
_.sentencing. [Appellee’s Brief, p. 20]'. However, the State’s argument is not 'well o

'. taken The panel When it sentenced Appellant did not impose court costs.

- _'[12 2. lO Tr. 12-17]. Thus, Appellant had no reason to obJect to an order to

Wthh he could not have obJected This d1st1ngu1shes both cases upon Wh1ch
._ the State re11e_s [Appellee’s Brlef p. 20]. In both of the c_aees,_the courts
irnpOSed court costs in open court at the time of sentencing. Thue, the
defendants in those cases were on _notice at the time of __sentencing that the trial
cOurts had imposed court costs. and could hav_e objected at that po-i_nt_..
| Thfs Court recently ad_dressed the identical issue. S’t_até.v. Joseph,_ 125
R Ohio .'s'-t;3d 76, 20104'ohio-954. In Joseph, the trial court, like the pa_nel in this
.case, 1mposed court costs in the sentencmg entry, but not at the t1rne of
: sentencmg Id. at | 6. In Joseph, the defendant l1ke Appellant did not object
at the time of sentencing as to the tmpos1t1on of c_ourt costs because there was
no order to which to object. This Court did not hold that Joseph should have
objected to the lack of an order as to court costs and therefore he had waiv.ed.
the issue. Instead, this Court ordered that the case be re_manded to permit
Joseph to address the issue of costs, “Joseph was harmed here. He was denied
the opportt:lnity to claim indigency and to seek a waiver of the payment of conrt

costs before the trial court. He should have had that chance.” Id. at | 22.

10



This Coﬁ_rt, as it did in JoSeph, should remand the matter to the trial*
'~ court to afford App_e_l_lant an opportunity to seek a waiver of the payment of

 courtcosts.

CONCLUSION
:’I"hé'State,- in its. mef_it brief, did not effgcti'vely.'rcbut_ahy of the factual or
.legafl :ar'gume.n_t.s that Appﬁilént rai_sed in his merit brief. For the'reéson's"ls_f.:t
forth 11‘1 th1s ré'pl&-brief,_Ai:)p'ella_z;lt’s merit brief, and any other _feasqn_s‘ that.’_ may
_bé‘_apparent on the face df the record, this Court should x.r‘acate. Appellant’s non
capital Senteﬁcés. 1t sho'uld remand the .mattér for t-he. trial cbﬁrt to resenténcé
'Appe.ilant : |

Respectfully submitteq :

/) ‘ . .
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