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Defendant/Appellee Erie Insurance Company hereby moves this Court to enter an Order
dismissing this appeal on the grounds that Plaintiff/Appellant failed timely to file the February
16 order of the Court of Appeals certifying a conflict as required by S. Ct. Prac. R. 4.1. Because

that failure divests this Court of jurisdiction, the appeal should be dismissed.
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MEMORANDUM IN SUPPORT

On January 12, 2012, Plaintiffs/Appellants Maria and Melanie Marusa filed a notice of
appeal and a memorandum in support of claimed jur;isdiction. The Marusas claimed that the
judgment of the court of appeals below was in conflict With a decision of another appellate
district. The Marusas filed é notice pending motion to certify the conflict.

On February 16, 2012, the court of appeals rendered its decision granting the Marusas’

motion to certify a conflict (copy attached). More than 30 days have passed since that judgment



was rendered, but no notice of certified conflict was filed with this Court as required by the

Supreme Court Rules of Practice.

Under S. Ct. Prac. R. 4.1, after 30 days have passed since the conflict was certified, if no
notice of certified conflict has been filed; this Court is divested of jurisdiction:

When a court of appeals issues an order certifying a conflict pursuant to Article
1V, Section 3(B)(4) of the Ohio Constitution, any interested party to the
proceeding may institute an appeal by filing a notice of certified conflict in the
Supreme Court. The notice shall have attached a cop of the court of appeals order
certifying a conflict, a copy of the certifying court’s opinion, and copies of the
conflicting court of appeals opinion. The party who files the order certifying a
conflict shall be considered the appellant. Failure to file the court of appeals
order certifying a conflict within thirty days after the date of such order shall
divest the Supreme Court of jurisdiction to consider the order certifying a
conflict. [Emphasis added].

Rule 4.1 is jurisdictional. Because the Appellants failed timely to file the order certifying

the conflict, the appeal should be dismissed.
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CERTIFICATE OF SERVICE

A true copy of the foregoing was served by regular U.S. mail on March 22, 2012 upon:

Donald E. Caravona
Aaron P. Berg

Caravona & Czack, LLC
1900 Terminal Tower
Cleveland, OH 44113
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Date 02/16/12
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Motion by appellants to certify a conflict is granted.

In Marusa v. Erie Ins. Co., 8th Dist. No. 96556, 2011-Ohio-6276, and Payton v.
Peskins, 12th Dist. No. CA2010-10-022, 2011-Ohio-3905, both appellate courts
considered claims made by insureds for injuries sustained because of accidents, for
which they were not at fault, with motor vehicles driven by governmental
employees. The policies in both cases were similarly worded and both cases
considered Snyder v. Am. Family Ins. Co., 114 Ohio St.3d 239, 2007-Ohio-4004, 871
N.E.2d 574.

In Marusa, the policy defined as an uninsured motor vehicle one for which its
owner or operator has immunity under the Ohio Political Subdivision Tort Liability
statute or a diplomatic immunity. The policy further promised that it would pay for
bodily injury that an insured was “legally entitled to recover” from the owner or
operator of an uninsured vehicle. This court held that when the definition and
promise sections of the policy were read together, the Marusas were not entitled to
coverage because they were not "legally entitled to recover" from the officer because
of his immunity.

In Payton, the policy also used the “legally entitled to recover” language. The
policy provided that an uninsured motorist does not include an owner or operator of
a vehicle that is owned by a governmental unit or agency unless the operator has
immunity under the Ohio Political subdivision Tort Liability statute. The court
found that the insured was entitled to coverage.
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Hence, this appellate district reached a different result from that of the Twelfth
Appellate District in considering a similarly worded insurance policy under a
similar factual situation. In light of this, we certify the following gquestion to the
Ohio Supreme Court pursuant to Article IV, Section 3(B)(40) of the Ohio
Constitution and App.R. 25:

Does the phrase “legally entitled to recover” preclude an insured from
recovery under an uninsured motorist provision of an insurance policy for
bodily injury sustained by a vehicle owned or operated by a person who
has immunity when the policy defines an uninsured motor vehicle as a
vehicle for which the owner or operator has immunity under the Ohio
Political Subdivision Tort Liability statute or a diplomatic immunity?

MELODY J. STEWART, P.J, CONCURS;
COLLEEN CONWAY COONEY, J,, CONCURS ..
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