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L  INTRODUCTION | |

Plaintiff-Appellant/Cross—Appellee Ron.ald Luri (“Luri”) opposes the motion filed

by Defendants—Ai)pellees/Cross-Appéllants Republii: Services,. Inc., Republic Services of
Ohio Hauling LLC, Republic Services of Chio I, LLC James Eowen and Ronald Krall
(“Defendants™), iri which they seek a “summary”_ reversal and new trial, _canéellation of
the oi‘al argument scheduled for April 25 in Maiion; Ohio, and dismissal of Lurt’s appeal
as “moot.” -

This appeal exists because a jury returned a large punitive damage award against
the three Republic c¢ntities. The award ‘was large because the jury considered the
malicious conduct of each Defendant individually, ini accordance with Defendants’
request, and the evidencer included computer .forensics and skillful cross-examinations
that established each Defendant’s malicious conduct in the fabricaﬁ_on of a “paper trail”
— includi_rig alteration and back—dating of evidence after suit Was .ﬁled — to cover up
retaliation after Plaintiff Luri objecﬁed to age disCfiniination. That same evidence also .
established liability, because the altered and back—déted documents were the predicate foi‘

- the piirportedly “legiiimate” rgason's i)ffered at trial for Luri’s termination.

Defendants esseﬁtially conceded as much in the court below: .They-- did not appeal
the jury’s finding of liability as to any Defendant. Yet Defendants now ask this Court to
summarily excuse them frorri the consequénces bf their misconduct by ordering a new
trial based on their unilateral pronouncement as to how the holding (if Havel v. Villa St

Joseph, 2012-Ohio-552, applies to this case. That misguided réquest should be denied.



Defendants’ efforts to characterize this case as é clone of Havel are unavailing.
Havel holds only that R.C. 2315.21(B) is constitution-al; and its effect on Defendants’
appéai ié 1imited accordingly. Defendants’ reqﬁest for an autbmatic new triél not only
i?nprope_rly assumes the existence of trial court error, contrary to the conclusions of the
'.Ei'ghth District, but also simply ignorés fundamental _docfrines-of appellate review —
invited error, waiver, and hérmless error — that bind parties to their_ litigation strategics.

II. PERTINENT PROCEEDINGS

Defendants’ attempt to force this case into the mold of Havel ignores the basis of
the Eighth District’s resolution of the first of Defendant’s six Assignments of Error and

grossly distorts the trial court proceedings that provided the context for that holding.

A.  The Decision Below.

This'appeal and related Appeal No. 2011-1097 arise out of Défendants’ second
appeal from the jury verdict entered against them in July 2008 (“Luri I").' In that
appeal, Defendants asserted six‘ assignments of error, one of which argued “that the trial
court ‘erred by .failing to apply R.C. 2315.21(3)(1), which requires mandatory
bifurcation.”” Luri II, 8. The Eighth District overruled the aééignment, citing and

following its precedent in Barnes v. University Hospitals of Cleveland, 2006-Ohio-6266,

! Defendants’ first appeal was dismissed, after full briefing, because Defendants
“deprived the trial court of the opportunity to issue a final order by prematurely filing the
instant appeal.” Luri v. Republic Services, Inc., 8th Dist. No. 92152, 922, Appx. to Luri’s
Merit Brief at 37. |



aff’d in part, rev'd in pa?t on other grounds, 119 Ohio St.3d 173 (2008). Id. Luri I
noted. that its iﬁterpretation of tﬁe ‘statute in Bdrne_s was “fur.ther: bu.ttressed.’.’ by its
conclusion in Havél (which issued aftér the coﬁpletion of brieﬁhg_ in Luri 1) that the
statute was unconstitutional. fd., 9.

| In Barnes, as here (an.d unlike Havel), the issue was whether judgment on a jury
verdict fnust’ be Vacated aﬁd_a new trial ordered because a trial court_denied a‘ party’s
pretrial motion to bifurcate. The. Eighth District rejected the argument that R.C.
2315.21(B) “mandates” any specific resolution of a party’s motion to Vbifurcate,
| ‘concluding that “the trial court may exercise its discretion When ruliﬁ_g upon suchA a
motion.” 2006-Ohio-6266, §34.

In Luri 11, the Eighth District concluded that' the trial court, like the trial court in
Barnes, did not. abuse the di_scre_tion it retained to determine the merits of the -speci_ﬁc
motion filed within the context of the facté an_d proceedings presented, because:

Here, the malice evidence required for punitive damages was
also the evidence used to rebut appellants’ arguments that
Luri was terminated for cause. The manufacture of evidence

was intertwined in arguments relating to both compensatory
and punitive damages.

Luri 11, ﬂIZ. The Luri II panel also rejected Defendants” argument that the trial court

“erred” by “allowing” net worth evidence:



Appellants also argue that the trial court should not have

- allowed testimony about the financial position of appellants,
but it was Krall, while on cross-examination, who introduced
this line of questioning without prompting from Luri,

Id.

B. Defendanté’ Motion to Bifurcate and Litigation Strategy
' Following the Denial of Their Motion

Contrary to their current characterization, Defendants’ mbtion secking bifurcation
 reflected the Eighth District’s interpretation of R.C. 23 15.21(B) in Barnes.

Defendants’ mQtion invoked Civ. R. 42(Bj, which, they argued, supported
bifurcation when considered “in conjunction” with the “policy embodied in” R.C.
| 2‘315.21(3)(1:). (See R. 50, Defs.” Mot. to Bifurcate (5/28/08), at 1.) The supporting
memorandum similarly concludes its introductory section by arguing that the court
“shOuld’_’ bifurcate, because “|blifurcation of liabiljty/compensatory damages serves all
“the ends rule 42(B) seeks to promote, and is the clear public policy of Ohio[.]” (/d.,
Mem. Supp., at 2.) The bulk of the supporting memoraﬁdum is devoted to arguing the
réasons the trial court “should” bifurcate the trial, without ever explaining .how such
-bifurcatioﬁ could be accomplished in a case where the defense to liability is premised on
lhanufactﬁred and altered docﬁmenfs. In their concluding paragraph, Defendants
similarly state that “Plaintiff’s 'requifement to demonstrate both the existence and
entitlement to compensatory damages éeparate themselves neatly and fairly from a

determination of punitive damages”™ without explaining how, and “request” bifurcation on



the grounds that it “is supported by Ohio law.and because .éll parties and the efﬁcient
administration of justice will be served * * * Id., p.5.2

‘ Defendﬁﬁts’ current position that théy ﬁled a motion to’ Bifurcate to “proté.ct the
integrity of compensatory awards” (Mem. in Supp. at 8), and that they have “never
-argued that evidence of wrongdoing would haﬁe been inadmissible during the liability
phaSe. bf a bifurcated trial;’ (id., emphasis in original), 1s éqﬁally unsupported by their
motion. Defendants’ motion invoked the “obvious danger” thét permittiﬁg evidencé on
puniti\l/e damages during the liability phase of trial “implies that th_é_re is,.in fact, conduct
to punish.” (R. 50, Defs.” Mot. to Bifurcate (5/28/08), at 4.) Defendants further
| insinuated.that the “volume of evidence” could caﬁse a juror to “consider evidence that
can only be relevant to lz;unitive damages (i.e., any evidence beyond that pertaining to -
De_fen_dants’ allegedly tortious actions towards Plaintiff) in determining liﬁbilitj},, thereby .
prejudicing Defendants.” (Jd., emphasis supplied.) And Defendants characterized the
potential .of. an erroneous ﬁndihg of liability as the “exact danger that promoted the

General Assembly to create O.R.C. §231 5.2 1(B) in the first place.” (Id.)

? Defendants’ understanding that bifurcation remained discretionary was also reflected in
their efforts to solicit an agreement from Luri not to oppose the motion. See R. 53, Pls.’
Mot. to Compel (6/5/08), at 2: “Counsel for Defendants represented that they would
voluntarily produce information concerning the net worth of Mr. Krall and Mr. Bowen
# % ¥ a9 part of an agreement between Counsel for Defendant and Counsel for Plaintiff
whereby Plaintiff would agree to bifurcate the proceedings if the Defendants would
voluntarily produce the information.” Luri withdrew his consent to bifurcation when
Defendants reneged on their agreement to produce net worth evidence. Id.



D.efendants.’ insistence that their argumeht has been limited to the exclusion of net
‘worth evidence is puizling. At best, a single footnote 1n the section lo'f the motion
discussiﬁg Rule 42(B) states, without elaboration, that because punitive damages do not
have a comp.ensatory purpose, “plaintiff’s desire to mtroduce Defendants’ finances is
completely irrelevant in determining liability or thé- arﬁount of compensatory damages.”
(Id., at 4, fn.1). The context of the footnote is Defendaﬁts’ ﬁrgument that bi.furcafion
would save “the court, the jury, and the paﬁies the inherent tirﬁe- and expense” involved
iﬁ introducing evidence relevant to the calculation of punitive damagés; Id

Iﬁ short, Defendants requested bifurcation of “the punitive damages issue” in
gcnereﬂ_ — without explairiing_how the evidence could be bifur.cated in that manner — as
a matter of judicial. economy and to prevent the intfoducti'on of evidence of Defendants’
punishable conduct. In considering the motion, the trial court would have been well
aware of the _infertwined nature of liability for: compensatory and punitive damages.
Abbut six weeks n_earlier, Luri filed for sanctions after computer .forensics revealéd that a
key doéument produced by Defendants to dispute retaliation had been altered to make it
appear that Luri had performance issues before he objected to age discriminatioﬁ. (See R.
38, Pls.” Mot. for Sanctions (4/18/08).)

After the trial court denied their motioﬁ,_ and notwithstanding what they now assert
as the denial of a substantial right to bifurcation, Defendants chose not to téke an

immediate appeal. Instead, they reiterated their “request” for bifurcation in a trial brief.



(See R. 72, Defs.’ Trial' Br. (6/16/08), at 26, “Trial_ Should Be Bifufca’ted .i'nto'
| Compensatory and Punitive Damage Phases”.) The second request was a cut and paste of
the first, excépt that D.efendants’ eliminated their reliance oﬁ R.C. 23 14.21.(B). Thé trial
‘brief argued that the efﬁcienciés promoted by Civ. R. 42 “required”'bifurcatioﬁ, with a
'footnoté that “‘[i]n& addition,” the statute requires bifurcation. ({d. af fn. 14.)

At trial, Defendants’ conduct continucd f;o conflict with any intent to bifurcéte at
all, much less to bifurc:ﬁe only evidence of net worth.. To the contrary. it was Defendant
Krall who injected net Woﬁh into evidence by a 'non-resp_onsivé answer to a _que'sﬁon
seeking to elicit his experience in the implementation of training programs for préventing
Workplace d_is.c'rimination and retaliation. | |

Q. Have you ever been trained ‘with respect to how to
progressively discipline or support a termination?

A, No, not to my knowledge.

Let me back up a little bit. As a regional vice president
of Republic Services, which is a publicly traded
company, Republic Services is a very large
corporation, is it not? -

-

Small corporation, $3 billion.

$3 billion is a small corporation?
Fairly small.

$330 million in net profit last year?

Yes.

o r L » o »

You’re the regional vice president of the east region; is
that correct?



A. Yes.
Q. | You report directly to .Whom?
A.  The COO and president, Mike Cordesman.

Defendants neither objected nor asked the eyidence be stricken. -

Moreover, Defendants did n&r ask the ‘[I'i%ll‘ court to instruct the jury, consistent _
with R.C. 23 15.18(C), not to consider evid.ence of Defendants’ misc.onduct, net. worth or
financial resources in determining compensatory damages for noﬁeconomic loss. See
Luri IT, §21 (*Appellants did ‘not sﬁbmit such a limiting instruction or even zﬁentibn RC
Chapter - 2315 when propoéing jury instructions™). ,Nor. did they request a jury
interrogatory that would test the jury’s-noneconomic compensatory damage awérd. [d,
123 (Appellants “invited’-’. any error in the trial court’s failure “to | pfovide a jury
inierrogatory detailing ﬁndings on noneconomic damages”).

Finally, the record belies Defendants’ position that the net worth cvidence caused
“self-evident” prejudice based on “the shocking amount of the award alone.” (Mem. in.
Supp. at 6.) The compersatory awafd Defendants now call “shocking” is amply
supported by the testimony of Luri’s damages expeﬁ that Defendants’ unlawful retéliation

‘caused him to suffer approximately $3 million in economic démages. (Tr. 1054.)
Compare Morgan v. New Ybrk Life Ins., 507 F.Supp.2d 808 (N.D.Ohio 2007) '(rejectin_g
chalienge fo portions of $6 million compenéatory damage award for wrongful tenninatién |
of managerial employee), aff 'd in part, rev’d in part on other grounds, 559 F.3d 425 (6th

Cir.2009),



Defendanfs’ second appeal recognized as much. Indeed; Defendants did not assert
in Luri I that the cvidence was insufficient to support the jury’s finding of liability or the
‘compensatory damages award, or that the liability finding or compensatory damage

awards were against the manifest weight of the evidence.

I, LAW AND ARGUMENT

-The gist of the Republie entities” current motion is the follow.ing ﬂawed'.syllogism'

(1) in both thelr request for certrﬁcatlen of a conflict and cross- appeal attorneys for the
Repubhc entities parroted the proposrtlon of law certified in Havel; (2) this Court agreed
to accept and “hold” that proposmon of law at the same time it accepted Luri’s appeal on
an issue of ﬁrst impression; and (3) Havel held that R. C 2315.21(B) i1s not
| unconstitutional; therefore ipso facto, (4) Luri’s appeal is secondary and “moot” while

the Republic entities are entitled to an automatic new trial.

‘The syllogism rests on the insupportab_le assumption that trlis Court’s procedural

order “holdirrg” Defendants’ appeal somehow irrevocably linked the owutcome .of :
Deiendants’ appeal to Havel, notwithstanding the eompletely different procedural stams,
 issues and records in the two cases. ' Such unwarranted assumptions canrlot avoid the
conclusion that the undisputed record in this case results in affirmance of the jury verdict

entered nearly four years ago.

A. What Have[ Holds.

Havel resolves a conflict between two appellate districts on an issue of law. See

Article TV, Section 3(B)(4) of the Ohio Constitution and S.Ct.Prac.R. 4.1. Such appeals
9



are limited to questions of law and are distinct from merit appeals. . See, e.g. S.Ct.Prac.R.
4.3 .(when a certified conflict appeal is consolidated with a discretionary appeal, briefs
: “shail. identify th_e issues that have been found by the S-upremé Céurt to be in conflict and
shall distihgﬁish issues frofn any ot.her iséues being briefed in the consolidated appeél”).

The question certificd m Haﬁel was whether R.C. 2315.21(B) is unconstitutional
‘“Because .it is a procedural law that conflicts with Civ.R. 42(B).”” Havel ét 1. The
recitation of relevant backgréund facts indicates that after the plaintiff filed a medical
maipréctice action, two defendants moved to bifurcate pursuént to R.C. 2315 .21(]3);. the
trial court denied the motion; the defendants filed an immediate appéaI; and the court of
appeals affirmed on the ground that the statute was unconstitutional. Id., |97-8.

-This Court answered the certified question in the negative. This Court explained
that R.C. 2.3 15.21(B) “Iﬁay” be a substantive law because “it contains mandatory
lahguage and restricts judicial or agency discretion.” Id., 9426. Since the express

| language of R.C. 2315.21(B) did “not cbnvey whether [it] is a substanti\}e or procedural
law,” this Court énalyzed the uhcodiﬁed_'lénguage of SB 80 to conclude that the General
Assembly intended to create a substantive law. Id., Y927-34. That uncodiﬂed language
distinguiéhed noneconomic damages from punitive damages, {finding that the iaotential for
inflated noneconomlic damages arising from jurors’ “‘improper consideration of evidence
of wrongdoing in assessing.pain and suffering” supported providing defendants “the right

- to request bifurcation of a trial to ensure that evidence of misconduct is not .

10



inappropriately considered by the jury in its determination of liability and compensatory
damages.”” 993 1.-32, quoting S.B. 80, Section-3(A)(6.)'(a), (d} through (f), 150 Ohio
Laws, Part V, at 8027, 8028 (emphasis omitted).

B. Issues Unaddr‘essed by Havel,

1. . Havel Does Not Consider Whether a Partlcular
Allegatlon that a Motion for Bifurcation Was
Erroneouslv Demed or Whether Any Erroneous
Denial Was Invited or Waived. : '

Defendants’ unwarranted assumption that the outcome of their appeal is resolved
by Havel fails .to account for the fact that the 'question of law certified and answered m
Havel does not, and cannot, predetermine the propriety of every court denial of any
motion to biﬁjréate; A ruling 011 such motions must be considered in the context of the
timeliness and-asserted basis of the m()tion, what actions the coﬁrt is asked to take, the
purpose of statutory bifurcation, and the nature of the claims and evidence that will be
presented at tri'al..'

Here, barely a month before a scheduled jury trial on a retaliation claim, and while
a motion was pending seekirig-sanctions for. Defendants’ alteration of evidence that was
the linchpin of the “paper trail” Defendants intended to offer as their defense to liability, -
 Defendants included among voluminous motions in limine a motion to bifurcate which
" invoked Civ.R. 42(B) in conjunction with “the poliéy embodied” in R.C. 2315.21(B).
While seeking a bifurcation ord.er that would limit evidence relating to liabilit.y for

punitive damages to the second phase of trial, Defendants nowhere suggested how that

11



ﬁquld be accomplished when the liability evidence for compensatory and pun.iti_vel
damagés Was. inextricably entwined. :Within fhé con;text of the motion presented, the
purpose of tﬁe statute, aﬁd the record of this case, the trial court did not err.

In any event, the Republic entities are in no position to argue that they are entitled
to an automatic new trial becaﬁse the trial cburt did not divine a path to accomplish the
bifurcéﬁoh they requested. Neither Havel nor our ad.v.ersar)./ _systerh of justice; provides
such automatic results. | |

This Court held in Gallagher v. C‘Ze’vefand Browns Footﬁall Co., 74 Ohio St.3d
427 (1996), that the bare invocation of a right or defense may be insufﬁc.i'ent to preserve
it for appeal. Rather, “fundamental rules of our adversarial system p'la.ce specific
responsibilities on parties i’n.litigation to shape the course of trial.” Id. ét 436 (also
concluding that defendan;[’s assertion of prir’néry .ass'umptio'n of risk in an answer and
post-trial motion were insufﬁcient to preserve 'the issue for appeal); accord Dardinger v.
Anthem Blue Cross & Blue Shield, 98 Ohio St.3d 77, 2002-Ohio-7113, 99120-150
(holding that a parent company waived argument that it lacked privity with insured,
although asserted in its answer and raised in a directed verdict motion, where it
“participated in and i)erpemated” the impression that the two -entities_ were
“indistinguishable’).

As this Court reiterated in Dardinger, parties are responsible fof shaping the trial

and preserving error and “cannot be permitted, either intentionally or unintentionally, to

12



induce or mislead a court into the co_mmission‘of an error and then procufe a reversal of
the judgment for an erfor for which [they were] actively responsible.” Id. .at 1H_25.,
quoting State V. .Kollar, 93 Ohio St. 89, 91 (1915). Mof.eover, as Gal_lagher notes, waiver
is “gspecialiy ap.plicable” when the barely raised issue is bf “extrao.r:dinary strength” —
s_uch as the complete defense of primary assu’mpﬁon of risk or, as the Defendants assert
here, a statutory right that, regardlgss of context, mandates a new trial if denied. 74 Ohio
| St.3d at 436.

The fact that the issue may involﬁf'e- a “Substantial” right created by statute does not
change these fundamental rules, as.the cases this Court cites mn Havel demonstrate. See,
e.g., State v. Greer, 39 Ohio St.3d 236 (1988) (discussed in 1]22. of Havel), holding that ..
aﬁpe’llant ‘waived alleged error affecting a “substantial” statutory right to peremptory
-challenges by exercising only five of the six peremptories granted.. Similarly, courts have

not hesitated to hold that, notwithstanding a strong llegisl_ative prefefence for arbitration,
parties may waive their statutory right to demand a stay of litigatioﬁ and referral (o
arbitration when, with knowledge'of their statutory right, they act inconsistently with that
right by participating in litigation. See, e.g., Dispaich Printing Co. y, Recovery Ltd.
Partnership, I_Oth Dist. Nos. 10AP-353, 10AP-354, 10AP-355, 201 I-Ohilo—80, 14
(afﬁr@ing trial court finding of Waiver of statutory right to arbitration where appellant’s

“choice of proceeding with litigation” was their “obvious trial strategy™).

13



Here, as explained above, just five Weeks. before triai, and after a mo‘;ion was filed
seeking sanctions for Defendanf;s’ alteration and back-ddtiﬂg of documents in discovery,
Defendants filed a mdtion to bifurcate invoking the discrétionary. civﬂ rule (Ciy.R.
'42(B))'-and the “policy” of .the statute. See R. 50, Defs.” Mot. to Bifurcate (5/28/08), p. 1
.(em.ph'asis. added):

It is respectfully submitted that Rule. 42(B) and the policy

embodied in 'the Ohio statutory scheme of tort reform, read in

‘conjunction, provide both the means and the justification for

grant_ing the requested bifurcation of the punitive damages

~ issue. ' '

Not only is this language incdnsiste'nt. with Defendants’ later claim that the duty to
‘bifurcate is absolute upon any party’s unilateral _demand, but D.efen'dants felt the need to
solicit Luri’s agreement not to oppose tﬁe motion. (R. 53, PL’s Mot. 10 Compel (6/5/08),
cat2 add Exh. 2,’at 2) ' And when Defendants reiterated their re.quest for bifurcation in
their trial Br_ief they claimed entitlement to bifurcation only uﬁder the discretionary civil
rdIe, relegating mandatory bifurcation to a footnote. (R. 72, Defs.” Trial Br; (6/16/08), at
26 tn. 14.)

Like the defendant n Da.rdz"nger, the Republic entities cannot intent.ionally or
unintentionally mislead a court into error and then “procure a reversal of the jddgment for
an error for which [they were] actively responsible.” 2002-Ohio-7113, at §125. And, as

in Gallagher (74 Ohio St3d at 436), waiver is “especially applicable” because

Defendants now claim the motion had the “extraordinary strength” of entitling them to an

14



- automatic retrial, reg'arcliless of the merits of the motion, the feasibility of bifurcation, or
 the evé.n.ts at tﬁal.

Waiver is also more appropriate here because Defendants, who now claim that the
result of an interlocutory appeal is “dispositive.” did not seek.'to correct the trial court’s
alleged .error through an immediate appeal from its denial of their motion. Thé Republic
entities do not deny they could have appeaied, but claim their _decisid_n not to appeal
ifnmediatély cannot.“matter” because they “had the option to wait to appeal until after the
judginerit.” _(Merh. in Supp. at 9.) Butjust as parties cannot procure feversal for an error
they intentionally or unintentionally induce, they also 'cannot.ignore procedural avenues
- for re.lief énd gamble on a favorable verdict while holding an “automaﬁic” reversal in their
pocket. See, e.g., Marks v. Swartz, 174 Ohio App.3d 450 (2007). | |

The defendant in Marks moved to dismiss an action aris_ing out of an attorney fee
dispute on the grounds that the disciplinary rule mandating that .such. disputes be
arbitrated déprived the court of subject matfer jurisdiction. The trial court denied the
~ motion to dismiss, giving rise to a‘étatuto‘ry right of appeal if,. as the defendant later
argued, the motion to dismiss was the equivalent of. a formal demand to stay pending
arbitration. Instead, the defendant proceeded to trial. On appeal from a final judgment in
favor of the plaintiff, the court of appeals held that by failing to file a formal motion to
stay and pr.oceeding to trial, defendant had both waived his right to mandatory arbitration

and rendered the jurisdictional issue asserted in the motion to dismiss “moot.” Id. at

15



ﬂﬂ19-20. Speciﬁcaily, “[bjy failing to do everything procedurally to preserve his alleged
rig.hts, appel’ldnt'effectively agreed to try the matter in a public civil forum, an éction
expressly contrary to the spirit and policy upon which appellant relies.” Id., fn. 3
Accord Dispatch Printing, supra at "4, .23 (finding Waivcr' of a statutory right to
demand a stay for arbitration whére appellant’s “choice of proceeding with litigation”
resulted in the investment of cnnsiderable time and monéy in tnal)‘

Here, the Republi_c entities filed a motion that Waé at best vague, at worst
misleading, and proceeded to défend their conduct in an unbifurcated trial, while
foregning the admittedly available appeal which would have protécted their right to a.
bifurcated trial. Moreover, they did not object to the introduction-o‘f the very net worth |
ev_ide_ncé théy now claim to be prejudicial, did not ask for a statutory jury .instruction
~ cautioning jurors not to consider net worth in their consideration of noneconomic
compensatory dan'lages, and'dic_l not ask for a statutory jury in-terrogafory separating the
compensatory damage award into economic a_nd nonecnnomic damages.

Such conduct is contrary to the policy of the very statute Defendants no.w invoke
.and constitutes, at best, invited error and Waive'r.. While Défendants now dismiss any
suggnstion that they could not ignore their “option™ to appeal prior to trial, neither law
nor policy supports a “right” to pursue a trial strategy that sets a. trial court up for error.by
filing a Vngue and misleading motion, foregoing an interlocutory appeal, and demanding

an “automatic” reversal following an adverse jury verdict. See, e.g., Cotfon v. Slone, 4

16



F.3d 176, 180 (2d Cir.1993) (the purposes of the federal Arbitration Act “would be
defeated if _a party could reserve its right to appeal an_inter_locutqry order denying
afbitration, allow thé substantive lawsuit to run its course * * * and the.n, if dissétisﬁed_
.V.Vith thé result, seek to enforce the right to arbitration on appeél_ from the final
| judgment”); Ranchero Pescado, Inc. v. Northwestern Mut.- Life IH.S'. Co.; 680 P.Zd_ 1235,
1242-43 (Ariz.App.1984) (although defendant “éppeared to preserve its right to
'arbifrate,’_’ its decistion not to pursue' a permissive interlocutory appeal constituted “a
| tactical choice not to arbitrate. * * * Were we to rule otherwise * * * the party would
simply take his éhances at trial and, if not satisfied, thercafter appeal the order 'de_nyir_lg
arbitration™); Gemim‘ Drilliﬁg & Found., LLC v Natl. Fire Ins. Co.. of Hartford, 665 -
) S.E.2d 505, 508-509 (N.C.App.2008) (public po‘iicy -would not penﬁit deféndants a
“secqnd bite at the épple” by foregoing a permissive appeal from an interloéutdry deﬁial |
. of arbitration and proceeding to trial).

Finally, Defendants claim they are entitled to an automatic retrial because ‘they
“have “never .argued that evidence of wrongdoing would have been inadmissible during
.thé liability phase of a bifurcated trial,” but only that “evidenc.e of wealth” was
inadmissible during the liability phase of a bifufcated trial. (Mem.l in Supp., p. 8
(emphasis in original).) Yet nowhere does that limitation appear in their moti.on or-trial
brief. To the contrary, as explained above, Defendants argued that evidence of

misconduct must be excluded. (R. 50, Defs.” Mot. to Bifurcate (5/28/08), p. 4.)
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How Simpl_e it would havé been had the Republic Defendants merely requested the
bifurcation of net worth evidence. Had they done so, Luri may well have agreed, aﬁd
Defendaﬂt Krall may not have injected net worth into éViden'ce._ The Defend.ant.s" current
recognition .of the insufficiencies of their owﬁ mbtion praétice and trial strategies
indisputably precludes the “aﬁtomatié” reversal they now seek.

2. Havel Does Not Address How the:i-IarmleSS Error

Doctrine Applies When a Motion for Bifurcation is
Erroneously Denied,

Even if there were error in the denial of the motion, and the error was neither
invited nor waived, such conclusions do not, standing alone, entitle Defendants to a new
trial. - Defendants still must prove that any error was prejudicial, and Havel does not
address the question of how the harmless error analysis applies when, as here, a party
elects not fo appeal the denial of a bifurcation motion until after an unfavorable Verdic_t is
rendered against it.

Harmless errdr has long been a fundamental principle of appellate review.
Currently enshrined in Ci\.r.R. 61, the principle that no error in any _ruIi_ﬁg or ordf;r is
ground for granting a new trial “unless refusal to take such action appears to the court
inconsistent with substantial justice” was codified in R.C; 2309.59 and; before that, in
G.C. 11364. Ilmportantly, this principle applies even where a statute imposes a
mandatory duty on a trial court. Eg Smith v. Flesher, 12 Ohio St.2d 107 (1967),

paragraph one of the syllabus (“In order to support reversal of a judgment, the record
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must show affirmatively not only that error intervened but that. s_u.c.,h error was to the
prejudice of the party seeking such reversal.’f); Bauer v. Cleveland Ry. Co., 141 Ohio St.
- 1.97, 202 (1943) (trial court’s failure to issue separate findings of fact and conclusions of..
) law upon r-equesf following a bench trial is not reversible error where “it appears frorﬁ the
record that the party makihg the request is not prejudiced Ey such refusal”); Allstate Ins.
Co. v. Dixon, 118 Ohio App. 521, 524 (2d Dist;1962l) (where “judgﬁqent is amply
| _supp(jfted by the elvid.ence,” failure to render complete ﬁndings of fact and conclusions of
law is not prejudicial error requiring reversal); Nosik v. Scott, 132 N.E.2d 230, 231 (8th
Dist,1956) (same). |
Smith addressed a trial court’s failure to give a requested special jﬁry instruction
undér a statute requiring that pro:per written instructions presented by a pa@ “shall be
given * * * by the court before the argument to the jury is cémmenced.” 12 Ohi_o St.2d at
112 (emphasis supplied), quoting R.C. 2315.01(E). Smith reiterated the “clementary
proposition of law that an appéllant, in order to secure reversal of a judgment against
him, must not only show some error but must also show that the error was prejﬁdicial to .
hilﬁ.” Id. at 111. This Court explained that “[i]t might be error to deny a party the
absolute right [to have instructions presented in writing given to the jury] but it does not
necessarily- follow that such error would be prejudicial so as to require a reversal[.]” /d.

~at'113.
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So it is here. Even asspming that R.C. 2315.21(B) irnposes a mandatory .duty to
bifurcate the punitive damége phaée of trial upon request in all cases, it does n(;t follow
that in all casés the failure to bifurcate is prejudicial and requires reversal. An analysis_of '
any préjudice ﬂowi.ng from the e'n"oneous. denial of a motion to bifurcate must be based
on the purposes fo; which the right to bifurcate was created. In Havel, this Court rﬁade
clear thatrthe putpose of bifurcation under the statute is “to ens.ure that evidence of
misconduct 1s not inappropriately considered by the jury in its determination of liability
and compensatory damages.” 2012-Ohi0_-552,' at Y31 (emphasis supplied), qudﬁng S.B.
80, Section 3(2_\)(6)@), 150 Ohio Laws, Part V, at 8028.

__D_efendanfs’ do not (and cannot) point to anj evidence of misconduct that was
erroneously introduced at trial. As explained above, the same évidence of fabrication th.at
supported thé' awards of punitive damages also was- relevant to liability. Becaﬁse the
same evidence of miscond’uct would have been introduced at th.e liabﬂity phase of trial
even if the trial were bifurcated, Defendants were not prejudiced by the trial court’s
alleged error in failing to bifurcate the proceedings. The fact that Defendants did not
appeal either the jury’s liability ﬁﬁding or the. compensatory damage award in Luri 1]
merely underscores that both were amply supported by the evidence presented at trial.
Accordingly, any error in the trial court’s failure to bifurcate is harmless and does not

~ warrant summary reversal.
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TV. CONCLUSION
.F or all of the reasons set forth above, the motion of 'Defend_ants-AppelleeS/Cros_s-

Appellants is not well-taken and should be denied..
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