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NOTICE OF APPEAL OF APPELLANT
INl}USTRTAL ENERGY USERS-Oli1O

Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or "Appellant") hereby gives its

notice of appeal, pursuant to Section 4903.11 and Section 4903.13, Revised Code, and Supreme

Court Rule of Practice 2.3(B), to the Supreme Court of Ohio and Appellee from the Order on

Remand of October 3, 2011 (Attachment A) and Entry on Rehearing of December 14, 2011

(Attachment B) of the Public Utilities Commission of Ohio ("Commission" or "PUCO") in Case

Nos. 08-9.17 EL-SSO and 08-918-EL-SSO.

Appellant was and is a party of record in Case Nos. 08-917-EL-SSO and 08-918-EL-SSO

and timely filed its Application for Rehearing on Appellee's Order on Remand on November 2,

2011. Appellant's Application for Rehearing was denied by the Commission's Entry on

Rehearing on December 14, 2011..

, The Commission's Opinion and Order and Entry on Rehearing are unlawful and

unraasonable for the reasons set out in the following Assignments of Error:

1. The Commission's fmding that the Companies may collect revenues for
the canying costs of 2001-2008 incremental environmental investments
("pre-2009 Component") pursuant to Section 4928.143(B)(2)(d), Revised
Code, is unlawful and unreasonable because Columbus Southern Power
Company ("CSP") and Ohio Power Company ("OP") (collectively
"Companies or AEP-Ohio") failed to demonstrate that granting such
collection would have the effect of providing certainty regarding retail
electric service.

2. The Commission's fmding that the Companies may collect revenues for
the pre-2009 Component pursuant to Section 4928.143(B)(2)(d), Revised
Code, is unlawful and unreasonable because the Companies failed to
demonstrate that their other revenues did not provide adequate
compensation.

3. The Commission's authorization of the pre-2009 Component pursuant to
Section.4928.143(B)(l), Revised Code, was unlawfnl and unreasonable in
that it is based on a statutory provision that was not advanced by any party
to the proceeding and was beyond tht: scope of the Supreme Court's

{c363a4: } I

000000002



remand directing the Commission to determine if a provision of Section
4928_143(B)(2), Revised Code, supports collection of these revenues.

4. The Commission unlawfully and unreasonably permitted collection of the
pre-2009 Component during a period in which there was no legal authority
to permit collection of those revenues.

5. The Commission's Order on Remand is unlawful and unreasonable
because it failed to order the adjustment of phase-in deferral balances of
OP caused by the ESP rate caps on the theory that the proposed
adjustment "wouid be tantamount to retroactive ratemaking."

6. The Conunission's Order on Remand is unlawfnl and unreasonable
because it failed to order the adjustment of the phase-in deferral balances
of OP based on a finding not supported in the record that the "past rates ...
have already been collected from customers."

7. The Commission's Order on Remand is unlawfiil and umeasonable in that
it extended the prohibition of retroactive ratemaking to prevent the
adjustment of phase-in deferral balances that had not been collected from
customers and which were subject to further adjustment by the
Commission's order establishing the basis for those deferral balances.

8. The Commission's Order on Remand is unlawfial and unreasonable in that
it failed to address the flow-through effects of Supreme Court's finding
that the Commission's original Opinion and Order on deferral balances,
recovery of delta revenues, and the earnings of the Companies.

WHEREFORE, Appellant respectfully submits that Appellee's Opinion and Order and

Entry on Rehearing are unlawful, unjust, and unreasonable and should be reversed. The case

should be remanded to the Appellee with instructions to correct the errors complained of herein.

Respectfiilly submitted,

Samuel C. Randaizo (Counsel of Record)
(00I6386)
Frank P. Darr (0025469)
Joseph E. Oliker (0086088)
MCNEES WALLACE & NURICK LLC
21 East State Street; 17TH Floor
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ATiACHMENTA

BEFORE

THE PUBLIC UTIL.ITIES CO1Vf1VIISSION OF OHIO

In the Matter of the Applieation of Columbus }
Southern. Power Company for Approval of )

an Electric Security Plan; an Amendment to ) Case No. 08-917-EIrSSO
its Corporate Separaflon Plan; and the Sale or )
Transfer of CerEaui Generating Assets. }

Ihi the Matter of the Application of Ohio )
Power Conipany for ApprovaI of its Electric ) Case No. 08-918-EIrSSO
Security Plan; and an Amendment to its )
Corporate Separation Plan_

ORDER ON REMAND

The Cornmission, coming now to consider the evidence presented in these
proceedings, pursuant to the Supreme Court of Ohio s remand in In re App&catian of
Columbus S. Power Co. (2011), 128 Ohio St.3cI 512, the transcripts of the hearing, and briefs
of the parties, hereby issues its order on remand

APPEARANCES:

The following parties made appearances in the remand phase of these proceedings:

Steven T. Nourse and Matthew J. Sattersvhite, American Electtic Power
Corporation, One Riverside PIaza, 29th Floor, Columbus, Ohio 43215, and Portex, Wright,
Morris & Arthur, by Daniel R Conway, 41 South High Street, Columbus, Ohio 43215, on
behalf of Columbus Southern Power Company and Ohio Power Company.

Afike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief,
and YVerner L Margard, Assistant Attorney General, 180 East Broad Stre% Columbus,
Ohio 43215, on behalf of the Staff of the Public Utilities Cornmission of Ohio.

Janine L Migden-Ostrander, Ohio Consumers' Counsei, by Maureen R Grady and
Jeffrey L. Small, Assistant Consunzezs' Counsel, 10 West Broad StreeE, Suite 1800,
Colurinbus, Ohio 43215, on behalf of the residential utility consumers of Columbus
Southern Company and bhio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm Michael L Kurtz, and Jody M. Kyler,
36 Sast Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy
Group.
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08-917-ELrSSO
08-918-EL-SSO

Chester, Wfllcox & Saxbe LLP, by John W. Bentine, Mark S. Yurick, and Zar_llary D_
Kravitz, 65 East State Street Suite 1000, Columbus, Ohio 43215, on behaff of The Kroger
Company.

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. OIker, 21 East State Street, 17th Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-0hio_

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, Findlay, Ohio
45839, on behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease LLP, by 2v1. Howard Petricoff, Stephen M. Howard,
and Lija Kaleps-Clark, 52 Fast Gay Street, P_O. Box 1008, Cohimbus, Ohio 43216, and
Cynthia Fonner Brady, Consteffation Energy Resources, LLC, 550 West Washington
Boulevard, Suite 3W, Chicago, Illinois 60661, on behalf of Constellation NewEnergy, Inc_,
and Constellation Energy Commodities Group, Ine.

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215, and Richard L. Sites,155 East Broad Street, 15th Floor, Columbus, Ohio 43215,
on behalf of the Ohio Hospitai Association.

Bricker & Eckler LLP, by Matthew W. Warnock, 100 South Third Street, Columbus,
Ohio 43215, on behalf of the Ohio Manufacturers Association.

SoFUnQnschein, Nath & Rosentthal LLP, by Emma F. Hand, Clinton A. VVmce, and

Presley R Reed, 1301 K Street NW, Suite 600, East Tower, Washington, DC 20005, on
behalf of Orniet Primary Alunlinum Corporation.

OPINION:

I. HLST'ORY OF TfIE PROCHEDAVGS

On July 31, 2008, Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) Oointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (SSO) pursuant to Section 4928.141, Revised Code. The application was for an
electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5,2008, and September 5, 2008, the procedural schedule in
these matters was established. A technical conference was held regard'zng AEP-Ohio's
application on August 19, 2008, and a prehearing conference occurred on Novembe.r 10,
2008_ The evidentiary hearing commenced on November 17, 2008, and cornetuded on
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December 10, 2008. The Comn,itcion also held five local public hearings throughout the
Companies' service area.

At the evidentiary hearing, AEP-Ohio offered the testimony of 11 witnesses in
support of the Companies application, 22 witnesses testified on behalf of various
intervenors, and 10 witnesses testified on behalf of Staff. At the local pub$c hearings, 124
witnesses testified. Briefs were filed on December 30, 2008, and reply bzrefs were filed on
January 14, 2009,

On. IVtarch 18, 2009, the C.ommission issued its opinion and order regarding AEP-
Ohio's application (ESP Order). By entries on rehearing issued July 23, 2009-(First ESP
EOR) and November 4, 2009, the Commission affirmed and clarified certain issues raised
in the ESP Order. As ullimately modifted and adopted by the Commission, AEP-Obio's
ESP directed, among other things, that AEP-Ohio be pemzitted to recover the incremental
capital carrying costs that would be incurred after January 1, 2009, on past environmental
investrnents (2001-2008) and approved a provider of last resort (POLR) diarge for the ESP
period.I

The Coxnmission's decision was appealed to the Supreme Court of Ohio. On April
19, 2011, the Court affirmed the ESP Order in numerous respects, but remanded the
proceedings to the Commission with regard to two porEions of the Comm;ccion's decision.
The Cou-rt determined that Section 4928.143(B)(2), Revised Code, does not authorize the
Conunission to allow recovery of items not enumerated in the sectiorL The Court
remanded the cases to the Comi„4saion for fixrther proceedings in which the Commiac;on
may determine whether any of the Iisted categories set forth in Section 4928_143(B)(2),
Revised Code, authorize recovery of envizonmenial iazveslment carrying charges.2
Regard3uig the POLR charge, the Court conduded that the Commission s decision that the
POLR charge is cost-based was against the manifest weight of the evidence, an abuse of
the Commission s discretion, and reversible error. The Court noted two methods by
which the Commission may consider the POLR charge on remand, specifically, as either a
non-cost-based POLR charge or by way of evidence of AEt'-Ohio's actual POLR costs 3

By entry issued May 4, 2011, the Commission directed AEP-Ohio to frle praposed
tariffs removing the POLR and environmental carrying charges from its rates by May 11,
2011. The entry also directed AEP-Ohio, if it intended to seek recovery of the POLR or
environmental carrying charges, pursuant to the Court's remand, to make the appropriate
filing with the Conunission. On May 11, 2011, the Companies filed proposed tariffs, under
protest, and corrections on May 13, 2011_ AEP-Ohio also filed motions requesting that the

1 AEP-Ohio ESP Orda at 24-28, 38-4U; Pirst ESP EOR at 10-13, 24-27

2 In rt Appticnfian of Cwumbus S. Porner Co. (2011),128 Ohio Sf_3d 512, 520.

3 Irn re Applirntinrs of Columbus S. Pamer Co. (2011)029 Ohio St3d 512, 519.
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Conunission either establish a procedural schedule for the remand proceedings and reject

or hold in abeyance the proposed tariffs eIiminating the POLR and environmental carrying
charges, or collect the emsting tariff rates snbject to refund pending the Commissioii s
decision on remand. By responses filed May 16, 2011, the Ohio Energy Group (OEG),
Ohio Manufactuxers Association (OMA), and Ohio Hospital Association (OHA) endorsed
the collection of the exist.ing rates, subject to refund. In various filings, other parties,

namely, the Office of the.Ohio Consumers Counsei (OCC), Ohio Partners for Affordable

Energy. (OPAE), and Jndusfriai Energy Users-Ohio (IEU-Ohio) opposed AF.P-Ohio s
motitons.

On May 20, 2011, AEP-0hio filed what it referred to as an initial merit fili.ng on
*eniand_ ln the filing, the Companies state that there is siaftident evidence in the record
for the Commission to .6nd that the environmental carrying costs are recoverable under
one of ihe provisions in Section 442$.143(B)(2)(a) through (h), Revised Code, witlhout
forther proceedutgs. While AEP-Ohio argued for the Commission to determine the level
of POLR charges due the Companies based on the existing record and made various
arggaments in support thereof, AEP-Ohio also recognized that the Comut.ission may
schedule hearings and admit additional evidence regarding the Companies POLR
obtigation.

By entry issued May 25, 2011, the Commission directed AEP-Ohio to file revised
tariffs by May 2'7, 2011, malarzg tbe POLR and environmental carrying charges subject to
refund, as of the ftrst billing cycle of June 2011, untfd the Commission specifically orders
otherwise on remand. The Commission specified that, if it ultimately detenivnes in the
remand proceedings that any POLR or environmental carryiutg charges are to be refunded
to customers, interest may be imposed on the amounts collected. The Commission
concluded that makfng the current tadff rates subject to refnnd, pending the outcome of
the remand proceedings, is the most reasonable means to facilitate a just process for
c¢stomers and the Companies, and to avoid rate volatility for some custoiners. In the
May 25, 2011, entry, the Commission also established a procedural sdiedule to afford
AEP-Ohio and the intervenors an opportunity to present testimony and to offer additional
evidence in regard to the POLR and environmental carrying charges remanded to the
Commission. The parties were specificatly directed to address the amount of POLR
charges at issue and the rate of interest charges'applicable, if any. On May 27, 2011, AEP-
Ohio filed revised tariffs in accordance with the May 25, 2011, entry.

Following issuance of the May 25, 2011, entry, FirstEnergy Solutions Corp. (FF5),
Appalachian Peace and Justice Network (APJN), and Exelon Generation Company, LLC
(Exeion) filed motions to intervene in tliese proceedings. By entry issued June 16, 2011, the
attorney examiner denied the motions, find'rng that they were filed nearly three years past
the established intervention deadline and that the movants had not demonstrated
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extraordirtary circunnstances justifying late intervention. On June 29, 2011, the
Commicaion affirmed the attorney exauuner's iiilmg and denied the interlocutory appeals
of FES, APJN, and Pxelon.

Pursuant to the procedural schedule established in the May 25, 2011, entry; as
modified by entries of June 23, 2011, and June 30, 2011, a prehearing conference was held
on July &, 2011. The hearing commenced on July 15, 2011, and continued on July 19,2011,
tbrough July 21, 2011. The hearing concluded with rebuttal testimony on July 28, 2011.

At the hearing, AEP-Ohio presented the testimony of Dr. Anil Makhija (Cos.
Remand Ex. 1), Dr_ Chantale L,aCasse (Cos. Remand Ex. 3), and Laura J. Th.omas (Cos.
Remand Ex 4), regarding the Companies' POLR obligation, and the testimony of Phiiip J.
Nelson (Cos. Remand Ex 2), regarding the environmental invesfinent can-ying charges
incurred during the FSP for investments made from 2001-2008 4 The Companies also
offered the rebuttal testimony of Dr. Chantale LaCasse (Cos. Remand Ex. 5), Thomas E.
2vli.tchelt (Cos. Remand Fx. 7), and Laura J. Thomas (Cos. Remand Ex. 8).

Six witnesses testified for various intervenors: on behalf of OCC, Iviack A.
Thompson (OCC Remand Ex 1) and Dr. Daniei J. Duann (OCC Remand Ex. 2); on behalf
of IEU-Oluo, Dr. Jonathan A. Lesser (IEU-Ohio Remand Ex 1), Kevin ivL Murray (IEU-
Ohio Rernand E)L 2), and Joseph G. Bowser (IEt1-Ohio Remand Ex 3); and on behalf of
Constellation NewEnergy, inc. and Constellation Energy Commodities Group, Inc.
Goinfly, ConsteIlation), David I. Fein (Constellation Remand Ex. 1). Staff presented ttte
testimony of Timothy W. Benedict (Staff Remand Ex.1)_

At the conclusion of the hearing on July 28, 2011, IHU-Ohio, joined by OCC moved
to dismiss these cases, asserfing that AEF-Ohio failed to sustain its burden of proof. The
attomey examiner deferred ruling on the motion to dismiss.

7nitW briefs were filed on August 5, 2011, by AEP-0hio, Staff, 3EtI-Ohio, and
C.onstellation. Joint briefs were filed by OCC and OPAE, as well as OMA and OHA.
Additionally, FES filed a motion for leave to file an amicus curim brief attached to its
motion. On August 10, 2011, AEF-Ohio filed a memorandum conixa FES' motion FES
filed a reply on August 15,2011.

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AEP-
Ohio's initial brief. IEU-Obio filed a sinmilar motion on August 11, 2011. AEP-Ohio filed a
memorandum contra the motions to sinlce on August 16, 2011. OCC, OPAE, and TEU-
Ohio filed a joint reply on August 18, 2011.

4 I2eleFrieees to e>dubits or haiucapts from 5iie remand procEedings x*iIl specificaIIy be designated as such
in this order. AA oHfier re.ferecats refer to evidence from. the originai recard compiied in 2006.
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Reply briefs were filed on August 12, 2011, by AEP-Ohio, IEU-Ohio, and
Consteâation. Joint reply briefs were filed by OCC and OPAE, as well as OMA and OHA.
On August 17, 2011, OCC, OPAE, and lEU-Ohio filed a joint mofion to strike portions of
AEP-Ohio's reply brief. AEP-Ohio filed a memorandum contra the motion to sfrike on
Augast 24, 2011. OCC, OPAE, and lEU-Ohio filed a joint reply on August 29, 2011_

IL PROCEAURAL ISSUES

A. IEU-Ohio's Motion to Dismiss

As noted above, IEU-Ohio moved to dismiss these cases at the conclusion of the
hearing on July 28, 2011, and OCC joSned the niotion With respect to AEP-Ohio's POLR
charges, IEU-Ohio contends that the Companies asserted during the remand proceedings
tliat their POLR costs are based on the value to custouters of the option to switch to an
aiternative supplier, which lEU-Ohio believes is the same argwnent that was previously
rejected by the Supreme Court of Ohio. Regarding environmental carrying charges, IEU-
Ohio argues that the Companies have failed to identify any category within Sa.tion
4928.143(B)(2), Revised Code, that suppotis their recovery of such costs_ IEU-Ohio
conctudes that the Companies have failed to meet their burden of proof. (Remand Tr. V at
894-895-)

AEP-Ohio responds with respect to the POLR charges that the Court's decision
does not dictate a particular outcome in these cases or prevent the Commission from
reaching the same result as in the original proceedings_ Tt1e Companies argue that the
evidence should be considered by the Commission. On the subject of environmental
carrying cliarges, AEP-Ohio maintains that it has identified multiple bases in the statute
that support recovery of its costs. (Remand Tr. V at 895-897.)

The Conunission finds that AEP-Ohio has presented sufficient evidence, as
addressed in detafl below, such that we may decide these matters on the record.
Accordingly, IECLOhio s motion to dismiss should be denied.

B. FES' Motion to File Amicus Cnine Brief
^

On August 5, 2011, FFS ffled.^motion for leave to file'^n arnicus curiae brief in these
proceedings. FES no its brief acdclr-es^igq^o s POLR charges. According to
FES, it has ive experience on the subject of POLR risk, given that it has assumed

nsk in competitive auctions as a competitive retail eiecfric service (CRES) provider.
FES believes that its experience may be beneficial to the Commission_ FES notes that it
was denied intervention in these proceedings and that, um other cases, the Commics;on has
permitted atnicus filings by entities deni.ed intervent-ion or even where intervention was
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not sought FES asserts that its brief wili not delay the proceedings or expand on the
issues, as FES does not seek to introduce new evidence. FES points out that the
Commissiori s decision wiR have a significant impact on CRES providers operating in
AEP-0hio`s service territory and that the Cominission should bave as much information
as possible in making its decision_

In its memorandum contra, AEP-Ohio responds that FES was properly denied

intervention in these cases and that its participation at this point adds no value to the

record. The Companies further note that FES has identified no legal basis authorizing FE9
to file an amicus crarine brief_ AEP-Ohio disputes FES' claim that it does not intend to seek
new evidence, pointing out that FES attached a non-record exhibit to its brief. The
Comganies maintain that FF i has . no anique POLR experience to share with the
Commission and that the perspective of CRES suppliers has already been provided by

Consteliation, which is a party to these proceedings_ AEP-023io notes that the Commission
has not solicited FES' rrmicacs filing, as it has from other entities in prior cases, and that FPS'
true concerns are those of a competitor of the Companies and not an aide to the
CommiecloZt

The Commission finds no basis under the present r;rcumstances to jushfy
petmitting FHS to fhle an amicus curiae brief. As discussed above, FES' late motion for
intervention was denied. In the entry of June ?9, 2011, we noted that FES was granted
intervention in AEP-Ohio's pending ESP case, Case No.11-34&EL-SSO, ef al., and that our
decision was not intended to prevent FES from presenting its arguments with respect to
AEP-Ohio's POLR cliarges or from otherwise fuIIy partici.pating in those proceedings,
regardless of the outcome of the present cases_ Additionally, as AEP-Obio notes, the
perspective of CRES providers is already represented in these proceedings by
Constellation, which has provided expert testimony, as well as filed initial and reply
briefs. Finally, we find that FES' arniws curiae brief raises no issue that has not also been
raised by Constellafion or the other parties. For these reasons, FES' motion fox leave to file
an amicus cu7iae brief should be denied.

C. Motions to Strike of OCC, OPAE, and IEU-Ohio

I. Testimonv

a_ Itebuttal Testimony o€ Dr. LaCasse

During the remand hearing, OCC, joined by IF,LJ-Ohio, OPA$, Constellation, and
OHA, moved to s-tr.ilce a portion of the rebuttal testimony of Companies witness LaCasse.
The motion to stolce was denied by the attorney exami.,er. (Remand Tr_ V at 637-643,653.)
In their initial brief, OCC and OPAE renew the motion to sbrike, request that the
Commission find that the attorney examiner's ruling was erroneous, and ask that the
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rebuttal testimony and related testimony on cross-examina€ion be disregarded. Regarding
the specific portion of the rebuttal testimony in question, which pertains to Monte Carlo
model results offered in support of the Companies' option model results (Cos_ Remand Ex.
5 at 7-11); CCC and OPAE argue that proper rebuttal tes[amony does not include subjects
that could have been presented during the party's dinect case. OCC and OPAE note that
AEP-Ohio indicated in its initial merit filing of May 20, 2011, that it intended to support
the reasonableness of its POLR charges based on additional model5ng, wbich could

include the results of a Monte Carlo model. OCC and OPAE assert that the late arrival of a

study is insufficient justification for its presentation in rebutial testimony and that the late
adaiission into the record of the Monte Carlo results was h9ghly prejudiciaL AEP-Ohio
responds that Dr. LaCasse offered proper rebuttal testimony and that, because OCC failed
to take an interlocutory appeal of the attorney exammer's ruling, it may not now be
attacked on brief.

Initially, the Commission notes that OCC and OPAE may raise the propriety of the
attorney examiner s ruling for the Couzmission's consideration pursuant to Rule 4901-1-
15(F), Ohio Administmtive Code (OAC.). We find, however, that the attorney eraminer
properly dezued the motion. The rebuttai testimony of Dr. IaCasse regarding the results
of the Monte Carlo model was specifically provided in response to the direct testimony of
IEU-Ohio witness Lesser, stating that "options must be valued using empirical modeLs,
such as [M]onte-[Cjarlo models" if the strike price is correlated with the price of the
wnderlying asset and that "one cannot use either the Black-Scholes or Black models to do
so" (IEU-Ohio Remand Ex. 1 at 22; Cos. Remand Ex. 5 at 7). As Dr. LaCasse's rebuttal
testimony was specifically offered in response to Dr. Lesser's testimony, it could not have
been offered as part of the Companies direct case, given that the Companies' direct
testimony was filed before the intervenors'. Further, OCC and OPAE have offered no
support for their contention that the Monte Carlo resvlts were presented in rebuttal
testimony because they were late. Neither have OCC and OPAE demonstrated how the
admission of the testimony into the record caused them, prejudice. Both parties were
afforded tlhe opportunity to cross-examine Dr. LaCasse regarding the Monte CarIo results.

b. Direct Testimony of Mr Nelson

CCC aLso moved during the remand hear3ng to strike a portion of the direct
testimony of Companies witness Nel.son. This motion was also denied by the attorney
exanuner. (Remand Tr. I at 69-70, 78.) OCC and OPAE, in their initial brief, ask that the
Commission reveise the nilSng. In the relevant portion of the testimony, Mr. Nelson
identified three statutory bases in support of the Cornpanies recovery of envirom.nen.tal
carrying costs (Cos. Remand Ex. 2 at 4). OCC and OPAE move to strike this testimony on
the grounds that Mr. Nelson is not qualified to offer a legal opinion_
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The Cornmission finds that this motion to strike was also properly denied_
Mr_ Nelson explained that his testimony was offered based on the advice of counsel (Cos.
Remand Ex. 2 at 4) and that he was not testifying as an expert in legal nmatters (Remand Tr.
I at 78). Mr. Nelson. s testimony was thus not offered as a legal opinion.

2 Initial Brief

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AE.P-
Ohio s initial brief referring to the POLR charges of other elechzc distribution utilities
(EDUs) in Ohio. IEU-Ohio filed a similar motion on August 11, 201L OCC, OPAE, and
IEU-Ohio argue that the POLR charges of the other EDUs were not inEroduced or admitted
into evidence and that the Companies attempt to rely on non-record information should
be rejected_ They further assert that the Commtccion ntust base its decision on the record
before it, as required by Section 4903.09, Revised Code. OC.C, OPAE, and IEU-Ohio add
that they have concerns about the relevancy, comparabiiity, and accuracy of the charges
listed for the other EDUs, which they would have raised if the information had been
introduced during the hearing.

AEP-Ohio responds that the information that OCC, OPAE, and 1EU-0hio seek to
strike was taken directly from tariffs that have been approved by the Commission and that
the Commission has the authority to recognize its own decisions and approved tariffs,
which have the effect of a statate. The Companies argue that the Comniission has
previously taken adzninisttative notice of tariff provisions for comparison purposes and
nia.y do so here, if necessary. They note that the information was provided to assist the
Commission in applying its prior decisions to the present cases. AEP-Ohio contends that
the circumstances surrounding approval of the other EDUs' POL1t charges are known by
the Conimission and may be weighed accordingly.

OCC, OPAE, and IEU-OIh3o reply that it is inappropriate to take administrative
notice of the informat.ion after the record is dosed, as it denies them the opportunity to
explain and rebut the information through cross-examination, contraiy to Ohio Supreme
Court and Commission precedent. They add that the Companies have ofEered no reason
for ltaving waited until the briefing stage to present the informafion.

The Conimission agrees with OCC, OPAE, and IEU-Ohio that they should have
been afforded the opportunity to challenge the information in question during the hearing
and that it would be improper to take administrative notice of the information at this stage
in the pmceedings. AEP-ONo admits that the table in its brief was incIuded in its initiat
merit filing of May 20, 2011, but offers no explanation as to why it was not presented
during its direct case. Additionally, the Commission questions whether the infonnation
presented in the table may properly be used for the purpose of comparison. As the
intervenors note, the rates and eharges of the other EDUs shown in the table do not appear
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to relate solely to their POLR obligation and, in any event; were determined in the context
of Commission-approved stipulations. Accordingly, the motions to strike should be
granted, such that the first paragraph on page 30 of AEP-Ohio's initial brief, including the
table, should be stricken

3. Rep1y Brief

On August 17, 2011, OCC, OPAE, and IEU-Ohio filed a motion to strike two
portions of AEP-Ohio's reply brief. The first portiton is a sentence pertaining to the POLR
charges of the other EDUs. The second portion pertains to statements made by OCC
witness Medine regarding the Black-Scholes model in a Commicsion-ordered audit report
in the Companies' fuel adjustment clause (PAC) proceedings, Case No.10-268-EIrFAC, et
al. With respect to both portions, OCC, OPAE, and IEU-Ohio argue that the Companies'
attempts to rely on non-record information should be rejected for the same reasons
advanced in their motions to strike a portion of .AEP-Ohio's initial brief, as discussed
above.

Likewise, AEP-Ohio raises the same arguments asserted in its response to the
motions to strike a portion of its initial brief. Regarding the statements of OCC witness
Medine on the subject of the Black-Scholes model, the Companies argue that whether to
take administxative notice is a case by case determination and that, under the
circlimstances, it is appropriate for the Commission to do so in order to be able to compare
Ms. Medine's testimony in these cases, as addressed by OCC and OPAE in their initial
brief, with her statements m the audit report in the FAC proceedfngs.

The Commission finds that the motion to strike should be granted for the same
reasons addressed above. We find that it is improper to take administrative notice of the
infomtation in question, which was not presented until the reply brief was filed and thus
foreclosed the intervenors from rhallenging the information. Therefore, the motion to
strike shouId be granted, such that both portions o:f AEP-Ohio's reply brief, as identified
by OCC, OPAE, and IE[7-Ohio, should be stricken.

III. D7'CUSSION

A. 3neremental Caixying Cost for 2001-20I8 EnvironmentaI Investment

1. Supreme Court's Directive

In the ESP Order, the Commission authorized AEP-Ohio "to recover the
incremental capital carrying costs that witi be incurred after January 1, 2009, on past
environmental investments (2001-2008) that are not presently reftected in the Companies
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existing rates."'S The Cotnmission interpreted Section 4928.143(B)(2), Revised Code, to
permit AEP-Ohio to inctude, in the ESP, environmental investment carrying costs incurred
during the PSP tenn The Connnission found that "jt]he carrying costs on the
environmental investments fall within the ESP period and, therefore, may be included in
the FSP pursuant to the broad language of Section 4928.143(B)(2), Revised Code,
perniitting recovery for unennmerated expenses."6 The Commission authorized the
Companies to collect a revenue requirement of $26 ntiIlion for CSP and $84 million for OP.
On appeal, the Supreme Court of Ohio determined that Section 4928.I43(&)(2), Revised
Code, does not autborize the Commission to a31ow recovery of itern.s not enumerated in
the section. The Court remanded the cases to the Comrnission for further proceedings in
which the Commission may determine whether any of the listed categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of envfronmenta2 investment
carFying c.barges.T

2. Agplicable Law

Secition 4928.143(8)(1), Revised Code, pmvides that an ESP "shall include
provisions relating to the supply and pricing of eZectric generation servi.ce.° Additionally,
Section 4928.143(B)(2), Revised Code, enumerates specific categories of items that an ESP
may include_

3. Arguments

In their application, the Companies requested increases to their base, non-FAC
generation rates for recovery of carrying costs for environmental investments made during
2001-2008 that were not currently reflected in their SSO rates, or an arutual amount of $26
million for CSP and $84 miUion for OP. The Connnission approved the Companies'
request.

AEP-Ohio asserts that the narrow legal issue remanded to the Commission may be
readily addressed by substantiating its recovery of carrying costs on 2001-2008
environmental investments by way of any one of multiple provisions within Section
4928.143(B)(2), Revised Code. First, the Companies state that Section 4928.143(B)(2)(d),
Revised Code, authorizes the Comm;sGion to establish terms relating to carrying costs, as
would have the effect of stabilizir.tg rates. In their brief, the Companies note that the effect
of perpetuating the useful lives of existing generation assets through prudent
environmental investments is to stabilize rates, particularly when compared to the cost of
invest3ng in new generation. As another statutory basis, A$P-Ohio points to Section

5 FSP Order at 28.

6 F"ustESP&ORatlZ

7 In re Applicatinn ofCoTumbus S. Pomer Co. (2011),12$ Ohio St3d 512, 520.
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4928.143(8)(2)(e), Revised Code, which authorizes automatic increases in any component
of the SSO price. The Companies claim that, because compliance with environmental
regulations is compulsory when operating a generating station, it is appropriate to allow
automatic pass-through of prudendy incurred carrying costs on environnxental
investments. Finally, AF.P-Ohio identifies Section 4928.143(B)(2)(b), Revised Code, as
another legal basis for its recovery of such costs, noting that the provision allows cost
recovery for an environmental expenditure for an electric generating facility of an EDU,
provided the cost is incurred or the expenditure occurs on or after January 1, 2009. The
Companies explain that, although the environmental investments were made prior to that
date, the carrying costs on those investments were incurred in 2009 and beyond.

Staff agrees with AEP-Ohio that. Section 4928.143(B)(2)(d), Revised Codes, allows
for recovery of the Companies' envaronmental iinvestment carryin.g costs, given that
"carrying cose are specificaIIy enumerated in that provision.

IEU-Ohio argues that AEP-0hio has failed to demonstrate that the carrying charges
on 2001-2008 environmental investments are lawfuL Initialty, IEU-O2iio notes that the
Cornpanies have not cfaimed that the revenues from their other rates and charges are
inadequate to compensate the Companies for their environmental investrnent carrying
costs. LSU-Ohio fuztlier argues that AEP-Ohio failed to offer any evidence in support of its
rlaim for recovery and in.stead merely referred to certain provisions in the statute, without
demonstrating that it satisfies the criteria of any of those provisions. With regard to those
provisions, lEU-Ohio asserts that Section 4928_143(S)(2)(b), Revised Code, pertains only to
recovery of expenses related to canslruction work in progress occurring on or after
January 1, 2009, and is not applicable Eo AEP-Ohio's carrying costs_ Regarding Section
4928.143($)(2)(d), Revised Code, IEU-0hio contends that Companies witness Nelson failed
to demonstrate how the carrying charges stabilize or provide certainty regarding retail
electric service. Finally, with respect to Section 4928_143(S)(2)(e), Revised Code, rEU-Ohio
notes tllat the carrying charges do not constitute an autonmatic increase or decrease.

OCC and OPAE contend that the carrying eosts were not incurred on or after
January 1, 2009, because they perta.in to environmental investments that occurred from

2001-2008, and that the canying costs, therefore, may not be recovered pursuant to Section

4928.143(B)(2)(b), Revised Code_ With respect to Section 4928.143(S)(2)(d), Revised Code,

OCC and OPAE argue that there is no evidence that carrying charges on older

environmental umvestments benefit customers in ternis of stability or certainty regarding

retail electric service_ Finally, OCC and OPAE assert that Section 4928143(8)(2)(e),
Revised Code, is inapplicable, as the carrying charges are a distinct component of the SSO,
rather tlian an adjustment mechanism for a component_
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4 Conclusion

The Supreme Court of Ohio directed that `[o]n reniand, the [C]onnn,ission may
detennine whether any of the listed categories of (B)(2) authori.ze recovery of
environmental carrying charges_"$ AEP-Ohio submits that three of the categories listed in
Section 4928_143(B)(2), Revised Code, including Section 4928_143(B)(2)(d), Revised Code,
authorize recovery of its environmental investment carrying charges_

Section 4928.143(B)(2)(d), Revised Code, provides that an ESP may incfude "[t]erms,
conditions, or charges relating to_._cazxying costs, amortization periods, and accounting or
deferrals, including recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service." Section 4928_01(A)(27), Revised
Code, defines "retail electric service° as "any service involved in supplying or arranging
for the supply of electricity to uftimate cons¢uters in this state, from the pomt of
generation to the point of consumption° and specifically includes "generation service.°

The Commission agrees with AEP-Ohio and Staff that Section 4928.143(8)(2)(d),
Revised Code, authorizes the Companies recovery of increinental capital carrying costs
that are incurred after January 1, 2009, on past environmental investments (2001-2008) that
were not previously reflected in the Companies existing rates prior to the ESP Order.
Section 492$.143(S)(2)(d), Revised Code, specifically authorizes recovery of carrying costs.
There is no dispute among the parties on this ponnt

As an uutiai matter, JEU--0hio asserts that the Companies have f-ailed to show that
their rates, excluding the environmental investment carrying charges, do not provide
adequate compensation. IEU-Ohio, however, offers no support for its position that AEP-
Ohio is recluired to znake such a showing or pass an earnings test as a condition of
recovery of its incremental environment•al investment carrying costs.

OCC, OPAE, and THi3-Ohio argue that the Companies failed to demonstrate how
their carryuig costs stabiIize or provide certainly regarding retail eIecfaic service. OCC
and OPAE further add that the determination regarding the stabilizing effect must be
made from the perspective of the castomer and that the Companies have not shown that
their customers benefit from the carrying charges on past environmental investments. We
disagree with the arguments raised by OCC, OPAE, and IEU-Ohio. During th.e ini:tial
hearing, Companies witness Nelson testified:

The capital carrying cost is the annual cost associated with the investment of
a dollar of capital asset investment Capital expenditures are typicaIIy long
lived assets that are recovered over the life of the asset Tnvestors require

8 In re Applicntiat of Cvtinnlnrs S. Ppa er Co. (2011),128 Ohio St3d 512, 520_
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both a return on and of their capital expenditnres.... The carrying cost rate
includes the cost of money (weighted average cost of capital), a depreciation
component, an income tax component, property and other taxes component
and an adm4n;strat'ive and general component

(Cos. Ex. 7 at 15-16.) He further testified:

These environznental inveshnents are necessary to keep the Companies' low-
cost coal-fimd generafifriiig units running_ The customers will benefit because
the operating costs of these units rernain well below the cost of sectuing the
power on the market. The Companies are passing the lower-cost power
through the FAC.

(Cos. Ex. 713 at 6_)

We find that the environmentai investment carryxng charges have the effect of
providing ceruinfiv to both the Companies and their customers negarding retail eZectric
service, specifically generation service. With respect to AEP-Ohio, indusion of the
carryfng charges in the ESP compensates the Companies for tlteir investment in their
generating plant. Companies witness Nelson explained that the Companies' investors
expect to earn a return on their capital investments and that the carrying cost rate includes
the cost of money, among other components. AEP-O.hio s reovery of the carrying costs
works to ensore that the investors earn a retorn on their investment.

However, customers benefit as well. As Mr_ Nelson pointed out, the carrying
charges recover the ongoing costs of environnxental investments that were necessary to
continue operation of the Companies' generation units and extend the usefsil 1'rves of those
facilities. Customers benefit from the lower cost power that they receive as a result< The
alternative to the invesbments in the Companies' generation assets would be increased use
of purcIiased power to serve the Companies' SSO load_ The record reflects that this cost of
the environmental investments was below the market rate for purchased power at the time
the Comndssion considered the ESP_ Thus, we agree with Staff that '[tjhe [Cjompanies'
compliance with the current and future environmental requirements is in the pubIic
interest, and they should continue investing in environmentai equipment° (Staff Ex. 6 at
5). As AEP-Ohio's environmental investment carrying charges have the effect of
providing cerFainty regarding retait electric service, Section 4928.143(B)(2)(d), Revised
Code, authorizes their inclusion in the ESP.

With respect to the argument raised by OCC and OPAE that, because the carrying
costs pertain to environmental investments that occurred from 2001-2008, the carrying
costs may not be recovered pzrsuant to Section 4928_143(B)(2)(b), Revised Code, the
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Conirnission notes that Section 4928.143(B)(2)(b), Revised Code, applies only to
nonbypassable surdiarges. Since the carrying costs at issue are recovered through rates
which are bypassable, the limitation to env'sonmental expenditnres incurred on or after
January 1, 2009, contained in Section 4928.143(B)(2)(b), Revised Code, is inapplicable in
this case.

The Commission further notes that our decision in this case is consistent with the

broad authority granted to the Commission by Section 4928.143(B)(1), Revised Code,

which authorizes FSPs to indude "provisions relating to the supply and pricing of electric
generation service." The carrying charges are a specific component of the Companies'
standard service offer generation rates and are directiy related to environmental

investments made at generating faciliiies which are used to serve standard service offer
customers.

The Commiesion condudes that AEP-Ohio should be authorized to continue its
recovery of incremental capital carrying costs that are incarred after january 1, 2009, on
past environmental investments (2001 2008) that were not previously reflected in the
Companies' existing rates prror to the f+SP Order. The Companies should file revised
tariffs, consistent with this order on remand, reflecti.ng that the environmental investment
carrying charges are no longer subject to refund. The effective date of the new tariffs
should be the date of .this order, or the date upon which four complete, printed copies of
the final tariffs are .81ed with the Commission, whicltever date is later.

B. POLR Rider

1 _ Supreaee Court`s Airective

Irt the ESP Order, the Cornm;ca;on found that "the Companics do have some risks
associated ivith customers switclung, to CRES providers and returning tq the electric
utility's SSO rate at the conclusion of CRES contracts or du.ring times of rising price."9 The
Comm;asion concluded that "the Companies proposed ESP should be modified such that
the POLR rider wiIl be based on the cost to the Companies to be the POLR and carry the
risks associated therewith, including the migration risk^" The Commission approved
recovery of 90 percent of the estimated POLR costs presented by the Companies, or the
approxirnate portion representing the migration risk, and authorized the Companies to
collect a revenue requirement of $97.4 m4llion for CSP and $54.8 million for OP. The
Commission also specified that "the POLR rider shall be avoidable for those customers
who shop and agree to return at a market price and pay the market pr'sce of power
incurred by the Companies to serve the retaniing customers."

4 ESP Onier at 40.
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On appeal, the Supreme Court of Ohio concluded that the Coinrni.ssion s decision
that the POLR charge is cost-based, which determinat.ion was based on the results of "a
mathematical formula" known as the Black-Scholes model, was agaiztst the manifest
weight of the evidence, an abuse of the Courmission`s discretion, and reversible error.lo
Additionally, the Court stated:

To be dear; we express no opinion on whether a formula-based POI.I2 charge
is per se unreasonable or unlawful, and the [Clommission may consider on
remand whether a non-cost based POLR charge is reasonable and fau+fuL
AIternatively, the [Cjontmission may consider whether it is appropr3ate to
allow [AEP-OhioJ to present evidence of its actual POLR costs. However the
jComm;ssion chooses'to proceed, it should explain its rationale, respond to
contrary positions, and support its decision with appropriate evidence.

2. Applicable Law

An EDU's POLR obIigation is derived fmm several statutory provisions in Chapter
4928, Revised Code. Section 4928141(A), Revised Code, provides, in part:

T3egmrung January 1, 2009, an electric distribution utifity shall provide
consumers, on a comparable and nondisrR„9natory basis within its certified
territory, a standard service offer of all competitive retaiT electric services
necessary to nnainntafim essentiai electric service to consumers, incIuding a firm
supply of electric generation service.

Additionally, Section 4928.14, Revised Code, provides, in part

The failure of a supplier to provide retail electric generation service to
customers within the cettified berritory of an eiectnic distribution utIlity shall
result in the supplier's customers, after reasonabTe notice, defaulting to the
utility's standard service offer under sections 4928.141, 4928.142, and
4928.243 of the Revised Code until the customer chooses an alternative
supplier.

In its decision in these cases, the Supreme Court of Ohio described the BDU's PC)LR
obligation as the "obligation to stand ready to accept returning customers."Il '

IO !n nAppficn6w of Qiwnbju S_ Pavuq-Co. (2011),128 Ohio St3d 512,518-519.
li In rcApplimtion of Columbus S. Prncer Co. (2011),128 Ohio St3d 512, 517.
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3- Issues

On appeal, the Supreme Court of Ohio found "no evidence suggesting that [AEP-
Oliio's] POLR cIharge is related to any costs it will incur."12 Regarding the Black-Scholes
model used by the Companies to detennine their POLR costs, the Court stated that
"jvjalue to customers (what the model shows) and cost to (AEP-Ohioj (the purported basis
of the order) are simply not the same thmg" and °we fail to see how tiie amount a
customer would be willing to pay for the right to shop necessarily establishes f AEP-
Ohio'sj costs to bear the attendant risks."

AEP-Obio cIaims that the evidentiary record on remand fuRy supports the
Companies' existing POLR charges and addresses the Court's concerns as to how the
cllarges are cost-based. The Companies urge the Co*Y+mission ta approve again their
existing POLR charges. Numerous intervenors, induding OCC, OPAE, IEU-Ohio,
Constellation, OMA, and OHA, argue that the Companies have failed to sustain their
burden of proof and should, therefore, refilnd to customers the POLR charges colIected
since the first biiling cycle of June 2011 and cease any fnrther collection of such charges,

a_ Legal Basi.s for POLR Chasge

i. Ar ng ments

AEP-Ohio notes that all EDUs have a mandatory, cou.tinuing obligation to stand as
the POLR in their respective service territocies and tbat the Supreme Court of Ohio has
recognized that ED7Js are entitled to be compensated for - discharging their I'OL1t
obligations23 Additionally, tlhe Companies state that, pursuant to Section 4928.143(B)(1),
Revised Code, an ESP is required to include provisions related to the supply and pricing of
electric generation service. They also note that, pursuant to Section 4928.143(B)(2)(d),
Revised Code, an FSP may include chaarges relating to bypassability, standby service, and
default service, as would bave the effe.ct of stabilizing or providing certainty regarding
retait electric service. AEP-Ohio contends that recoverable costs may indude lost revenues
due to its POLR obligation, pointing out that Section 4928.143(B)(2)(h), Revised. Code,
expressly authorazes recovery of lost revenues related to distribution infrastructure and
moderniration incentives. The Companies assert that this provision confirms that the
conzponents of an PSP may be based on lost revenues_

The Companies further state that, although the record demonstrates that the POLR
charges are cost-based, the charges would nevertheless be lawful even if they could not be
justified on a cost basis, as they have the effect of providing stabifity and certainty

12 In re Applkvlion ofColumbus S_ Power Co. (2(111),128 Ohio St3d 512, 518.
13 C'^j^stettrrtime NemEnegy, lnc v. Pub. tltfl. Comne. (2004),104 Ohio St9d 530.
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regarding the price that customers will pay for relail electric service, consistent with
SectFon 4928143(B)(2)(d), Revised Code_ Finally, AEP-Ohio argues that, because POLR
costs are recovered by the other EI)Us or through the compefifive bid prices of S50
suppliers, it would be unfair and urdawful to deny the Companies the sanne right to
recover such costs.

IEU-Ohio asserts that the Coznpanies have not demonstrated any legal basis for
their POLR charges. Noting that the POLR charges were proposed as a distrlbution rider,
IEU-0hio contends that the charges do not qnalify under Section 4928.143(I3)(2)(h),
Revised Code, which authorizes onIy certain types of distribution charges. IHLJ-Ohio
furtlher notes that the Companies have identified no Iegal authority that would justify the
POLR charges as a generation rider.

ii. Conclusion

As an initial matter, the Comnvssion clarifies that AEP-Ohio's POLR rider should
ptvperly be classified as a generation service rider. Although the POLR obfigation is an
exdusive obligation of the EDUs, it pertains to the provision of generation service.;4 The
Commission agrees with the Compani.es that Section 4928143(B)(1), Revised Code,
provides a statutory basis for their recovery of POLR costs, which relate to the pricing of
electric generation service. Additionaily, Section 4928.143(B)(2)(d), Revised Code,
provides that an ESP may inc3ude "Itlerms, conditeons, or charges relating to___standby,
back-up, or supplemental power service, [and] default service.. _as would have theeffect of
stabilizing or providing certainty regarding retail electric service." As AEP-Ohio must
stand ready to provide SSO service to returning customers, and customers have the option
to return at any time, we find that the charges as.soeiated with the Companies POLR
obligat.ion, which are charges related ta standby and default serviee, provide certainty for
both the Companies and their customers regarding retail electric service.

b. POLR Cost

i. Arguments

According to AEP-Ohio, the record establishes that the Companies incur substantial
costs associated with providing customers with the optionafity to switch away from, and
to return to, the SSO generation rates that the Companies have comaiitted to make
avaitable for the duration of the FSP term (POLR optionality) (CAs. Remand Ex. I at 3-5;
Cos. Remand Ex. 3 at 5-7; Cos. Remand Ex. 4 at 3). AEP-Ohio describes the POLR
optionality as enabting customers to take service from the Companies at SSO rates until

14 Olm Consuraers' Counsel a. Pu6. Utd. Cvmm. (2W7),114 Ohio Sf3d 340, 344-346_
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market prices decline below the SSO rates such that it becomes advarntageous to switch to
a CRF_S provider. The POLR optionality also allows customers who have switched to a
CRES provider to return to the Companies at SSO rates if market prices rise above the SSO
rates or the CRFS provider defaults in providing service.

Companies witness LaC.asse described the costs associated with the POLR
optionality in terms of shopping-related risks.

If market prices fall sufficiently so that SSO customers shop, a portion of the
generation output that the EDU expected would serve SSO customers
instead would be sold at prices below the ESP price, leading to a shortfaII in
revenue. If instead market prices rise sufficiently so that customers taking
service from CRES providers return to SSO, the EDU would divert a portion
of the generation output that could have been sold at those higher market
prices to serve SSO customers, or the EDU would purchase from the market
at those higher market prices to serve SSO customers, leading to additional
unexpected cost

(Cos. Remand Ex. 3 at 7.) In further support of AEP-C?hio s claim that it incurs POI.IZ costs
as a result of shopping-related risks, Dr. LaCasse provided examples of analyses of 9.S0
auction results that qnantifced the risks, including shopping-related rr.sks, associated with
providing wholesale supplies for customers that take SSO-type service (Cos. Remand Ex. 3
at 18-20).

Companies witness Makhija used a hypothetical sitaation to describe the effect of
the PC7LR obligation as a diminution in equity value, by comparing Utility A, which has
the same POLR obligation as the Companies, with Utility B, whfch does not

The earnings of UtiLity A will have greater variability because its customers
are likely to depart when the market price falls below its SSO price, and to
return when the market price goes above the 390 price. This makes Ufflity
A riskier and its equity requires a higher required rate of return compared to
Utility B. That is, shareholders for Utility A have a higher risk premium
(and, hence, a higher cost of equity capital) as a result of the optionality it is
required to provide to its customers. Cash flaws for Utility A should be
discounted at the higher cost of capital, which amounts to a diminution of
shareholders equity for Utdity A.

(Cos_ Remand Ex. 2 at 5.)
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F3r_ Makhija faifilier testified that the cost to AEP-Ohio, as the provider of the POLR
optionality, is "no more or less ffian the value of the options received by the customers"
(Cos. Remand Ex. 1 at 4). Additionally, Dr. LaCasse testified that the value of the option
(i.e., the expected value of the difference between the ESP price and the market price at
which customers choose to shop) is also the amount by which realized revenue for AEP-
Ohio can be expected to be below the ESP revenne that AEP-Ohio would have received
absent the customer shopping. She explained that the Companies experience an actual,
quantifiable loss in that they are left to make an alternate sale at the lower market price,
leading to a loss in revenue. (Cos. Remand Ex. 3 at 5; Cos. Remand Ex. 5 at 6.) Similarly,
according to Dr. Makhija, AEP-Ohio incurs a cost, due to its POLR obligation, in the form
of a lost opporturiity, as measured by the difference between the SSO price and the market
price (Remand Tr. I at 49).

Companies witness Thomas expiained that AEP-Ohio estimates, by way of an
option model, the value of the POLR optionality given to customers to determine the cost
imposed on the Companies from their POLR obligation. Ms. Thomas adopted the results
from the unconstrained opiion model proposed originally by Companies witness Baker,
which were modified and used by the Commission as the basis for the existing POLR
charges_ N1s_ Thomas also reported the results of the Companies constrained option
model, which refines the original unconstrained option model by incorporating switching
constraints, to confirm that the resuIts from the unconstrained option model are
reasonable and should be retained_ (Cos. Remand Fx 4 at 12-16.) Additionally, on
rebutfal, Dr. LaCasse offered the rewlts of a Idlonte Carlo model as support for the
magnitude of the POLR costs calculated by the Companies' constrained option model
(Cos. Remand Ex 5 at 10).

The Companies contend that their POLR costs are not based on a sulbjeciive
determination of the amount that a castomer would be willing to pay for the right to shop;
as discussed in the Supreme Court s dec-ision,15 but rather are based on farward-looking,,
market-based measurements that objectively quantify their costs using an option model,
which also quantifies tbe value of the PC3LR optionality to customers. Because the POLR
obligation is undertaken by AEP-Ohio at the outset of the ESP term, the Companies argue
that their POLR risk should be modeled at that point (Cos_ Remand Ex. 3 at 1213; Cos.
Remand Bx. 8 at 2-4).

AEP-Ohio concludes that its testimony sufficiently explains the rationale fo.r using
an option model to estimate its POLR costs, as well as how the value of the POLR
oplionality to its customers relates to the cost to the Companies of providing the POI1Z
optionality. The Companies submit that that their modeled cost of providing the POLR

15 Ia re Applicatinrt ofC4iurn6us S. PDZDer Ca. (26L1), 128 Ohiv St3d SM 518.
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optionality, as supported by the record, confirms the reasonableness of their existing
POLR charges_

Numerous parties, including Staff, OCC, OPAE, IELT-Obio, Constellation, OMA,
and OHA, respond tbat AEP-Ohio has identified no out-of-pocket costs associated with its
POLR obfigation. They note that none of the f_bmpanies' witnesses performed an out-of-
pocket cost calculation or even found such costs relevant (Remand Tr. I at 17-18; Remand
T'r. ll at 152-153,244-245; OCC Remand Ex.1 at 36-37). OCC, OPAE, Constellation, OMA,
and OHA contend that, by failing to present any evidence showing that their POLR
charges are indeed based on cost, the Companies have effectively chosen a non-cost-based
approach, despite their insistence to the contrary_

OCC and OPAE assert that Chapter 492$, Revised Code, contains no guarantee that
AEP-Ohio will be made whole for generafion sales lost to CRES providers and that lost
revenues may not be recovered through a POLR charge. OCC and OPAE argue that POLR
costs should be limited to verifiable, out-of-pocket costs for incremental energy and
capacity that are incurred to serve returning customers (OCC Remand Ec 1 at 12). They
state that the POLR obfigation is a non-competifive, distribution-related service that
should be priced based on actual, prudently incurred costs, according to traditional cost-
of-service principles under Chapters 4905 and 4909, Revised Code (OCC Remand Fx. 2 at
21-22). OCC and OPAE also note that allowing the Companies to recover lost off-system
sales opportunities would be contrary to the SSP Order,16 as we[l as the Commission's
recent order reviewing the Companies' annual earnings,17 in whiclt the Comnxission €ound
that of# system sales were irrelevant

IEII-Ohio witness Murray testified that AEP-Ohio may have a negative financial
risk if the cost of serving a retnrning custonaer is greater than the fixed cost of serving that
customer that is already embedded in the SSO rate (IBtl-Ohio Remand Ex. 2 at 7). lEU-
Ohio argues, however, that the Companies failed to offer any evidence that their current
SSO rates do not already compensate the Companies for the fixed costs associated with
their POLR obligafion. According to IEU-0luo, the Companies cannot likely make such a
showing because the fixed costs of capacity were known when the Companies sought their
current SSO rates (OCC Remand Ex. I at 13-14; Remand 'Fr.1I at 223-223). Additionally,
IEU-Obio disputes the Companies' claim that the value of the option equals the POLR cost
to the Companies. TEII-Ohio witness Lesser testified that it is a false assumption that
value to a customer is exactly equal to the cost to AEP-Ohio (IEIJ-Oh'to Remand Px.1 at

16 ^,cpOrderat17_

17 In the Matter of Qie Appiica[ion of Cotam^s Southern Pomrr Comyruty and Ohio Porcer Cnmpua.y for
Admiaistratinn of the Sigmfirnatty Exresaive Emnings Test tmder SecHon 4928.143(F), Reuised Corle, and Rule
49011-35-10, Olrio Adminishntiar Code, Case No.10-1251-EI L3NC, Opinton and Order (January 11, 2011),
at 30.
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12-15). IEU-Ofuo contends that only if lost revenues are costs can the arguntent be made

that there may be some equality between value and cost, and lost revenues are not
recoverable as part of the Companies POLR obligation.

Constellation also argues that lost opportunity costs are not properly inctuded in a
POLR charge, given that AEP-Ohio is not entitled to revenue from a set amount of sales.
Constellafion witness Fein testified that other EDUs in Ohio and other jurisdictions do not
recover lost opportuinity costs (Constellation Remand Ex. I at 11-13). Further,
Constellation points ont that AEP-Ohio has conducted no study to show that the
purported benefft to customers is equal to the cost to the Companies.

ii. Conclusion

In the ESP Order, the Commission stated that it "believes that the Companies do
have some risks associated with customers switching to CRES providers and returning to
the eleclric utility's SSO rate at the conrlusion of CRES contracts or during times of riaing
prices."18 We continue to believe that the Cornpanies have such risks and that the costs
associated with such risks may be recovered through a POLR charge. The Comr„icsion is
concemed, however, that AII'-Ohio has not properly valued its P(7I.R costs or adhered to
the clear direciive from the Supreme Conrt of Ohio. The Court afforded two avenues for
consideration of AEP-Ohio's POLR charges on remand, stating that "the [C]ommission
may consider on remand whether a non-cost-based POT.R charge is reasonable and lawfuI.
Alternatively, the [C]ommission may consider whether it is appropriate to allow [AEP-
Ohio] to present evidence of its actual POLR costs."19

AEP-Ohio has advocated its belief throughout the remand proceedings that its
POLR charges are indeed based on cost, leaving the Cosmnission to pursue the lattex of the
two approaches sanctioned by the Court (i.e., consideration of whether the Companies
have presented evidence of their actual POLR costs).20 Upon review of the record, if is
dear that the Companies have not presented any evidence of their actual, out-of-pocket
POLR. costs (Remand Tr. I at 1718, 37-38; Remand Tr. II at 152-153, 237-238, 244-247; OCC

18 ESP Order at40.

19 In re Apptication of CoIumbus S. Pamer O. (2011), 128 Ohio St3d 512, 519.

Aithough tIEP-ot io has asserted throughout Htiese remand proceedings that its POLR cl.azges are cost-
based, AEP-Ohio suggests, fo: the first time in a single seclion of its brieE, that the cbarges can be
justified altemattively on a noncost bxsis. The Companies contend that non-cost-based POLR charges
are lawtal pursuant tn Sectian 4928.143(B)(2Xd), Revised Code. However, the Companies offered no
evidence to demonstrate that their POLK charges, if considered non-cost based, are reasonable, as
requnred by the Court The Companies reference on brief to their exposure to market risk is not by ifseIf
suffident to justi(y the proposed POLR charge as a non-cost based charge. In. re Ayplicafion of Columints
S. Pou+er Co. (2011), 128 41uo StSd 512, 519. The Companies belated argument that their POLR charges
can be justiCced at6ea at2vely on a non-cost basis svH1, therefore not be addressed further in tbis order.
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Remand Ex. l at 36-37; OCC Ren-iand Ex. 2 at 22; IEU-Ohio Remand Ex. I at 34; IEU-phio
Remand Ex. 2 at 4-5; Constellation Remand fix_ I at 14). Rather, the Companies' claimed
POLR costs are derived from an ex anfe valuation of the benefit that customers are afforded
by their option to shop for an altesnative supplier (Cos. Remand Ex. 3 at 12-13; Cos.
Remand Fx. 8 at 2-4). In simpie terms, A.EP-Ohio equates the value of the option with the
benefit to the customer, which, in turn, the Companies equate with their costs (Cos.
Reniand Ex.1 at 4; Cos. Remand F.x. 3 at 12; Remand Tr. I at 38; Remand Tr_ 11 at 242, 260;
Remand Tr. V at 706-707)_ Describing their costs in terms of lost revenues or a diminution
of shareholder equity (Cos. Remand Ex.1 at 5; Cos. Remand F.x. 3 at 5; Cos. Remand Eac. 5
at 6), the Companies contend that they have now sufficiently demonstrated that the value
of the POLR optionaiity to their customers is precisely equaI to the cost to the Companies
of providing the POI R optionality.

The Companies' theory, however, has bem direcply refuted by OCC witness
Thompson and IEU-C3hio witness Lesser (QCC Remand Ex_ 1 at 37; IEU-Ohio Reu,and Ex
1 at 12-15) and questioned by other intervenors and Staff. Further, no empirical evidence
was offered by the Companies in support of their theory. Although Companies witness
Makhija testified that the Companies' POLR costs would be refIected as a dim.inution 'of
equity, neither Dr. Makhija nor any other witness provided the Companies' books or any
other evidence in support of Dr. Makhija s theory (Remand Tr. I at 20, 45-46)_ SimiIarly,
Companies witness LaCasse, as well as Dr. Makhfja, spoke of the Companies costs in
terni.s of lost revenues, but provided no evidence of any revenues that the Companies
actually lost (Remand Tr. II at 221). Instead, f4EP-Ohio put forth the very same modeled
or 'formula-based" costs that were rejected by the Court. The Companies apparently
equate modeled costs, which by definition provide a simulation or representation, with
actual costs. We do not agree with the Companies on this point. Although actual costs
may encompass more tlian just out-of-pocket costs, they must reflect some definite and
concrete componentthat is able to be quantified and verified tbrough the Companies'
books, records, receipts, or other tangible documentation

The Companies insist tliat an ex post determination of their I'OLR costs would be a
"speculative re-enactmezit° and that their POLR risk should be assessed at the outset of the
ESP term, which is when the risk is incarred (Cos. Remand Ex. 3 at 12-13; Cos_ Remand $x
8 at 2-4). Under the present circumstances, where these proceedings were remanded to
the Commission in the third and final year of the ESP, the Cofnmission believes that it
would have been reasonable for ,AEP-Obio to undertake an er post analysis of its POLR
costs. Such an analysis would have enabled the Commission to compare the projected
results of the Comparues _ option model with their actual costs incurred to date, a
comparison that would have been tughSy usetul in ensiiring ttrat customers are not paying
unwarranted POLR charges. In the absence of such a comparison, AE,P-Ohio has
neglected to alleviate the Court's concern that "jaJt the very least, alI this evidence raises
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doubts about the proposition that jAEP-Ohior woald justffiably expend $500 million to

bear the POLR risk."2' Upon review of the record on remand, tlie Commission shares this

concern. We conclude thafi AII'-Ohio has failed to present evidence of its actual POLR

costs and has not justified recovery of POLR charges at the level reflected in its existing
ratm

c Option Valuation MethodoloQy

L Argitments

'Iluroughout these proceedirigs, AEP-Ohio has contended that modeling is a
reasonable economic tool for the Commission to use as a basis for determining POLR
costs. In their application, the Companies quantified thefr POLR costs by calcidating the
value of the POLR optionality using the Black-Scholes model, which is an economic model
used to value stock and other spot options (Cos. Remand Ex. 4 at 12; IEU-Ohio Remand
Ex.1 at 5-6, 7). The inputs to the model consfsted of the Companies' proposed first-year
ESP price as the strike price; the then cl2rrent competitive benclimark price as the market
price; the three-year ESP tem as the term of the opiion; i3ie London Interbank Offered
Rate (LIBOR) as the risk-free interest rate; and a measure of annual average volatility,
based on Iti.storical data, as the volatility?a As orfginally proposed, the Companies option
model did not incorporate the shopping rules contained in the's tariffs and is thus now
referred to as the unconstrained option modeL Since 2008, the Companies have developed
a constcained option modeI, which incorporates the shopping rules, utilizes fiSP prices
that c}tange over the. ESP term, and reflects tlie fact that customers essentially receive a
series of options to buy SSQ generation service at the ESP price durmg the ESP temn. The
constrained optLon model is based on the Black model, which is used to value options on
futcuses contracts. (Cos. Remand Ex 3 at 16-17; Cos_ Remand Ex. 4 at 12, 13; IBUUOhio
Remand Ex 1 at 10_)

Companies witness Thomas used the constrained opfion model, including updated
inputs to incorporate the SSO rates approved by the Comn-tission and the decreased
market prices occurring between the trme of the Companies' application and the ESP
Order, to detezzrm^ine the Companies' POLR costs during the ESP term AII'-Ohio asserts
that the results of the constrained option model are comparable to the conservattve results
of the unconshained option model. (Cos:-Remand Ex_ 4 at 15-16.)

Companies witaess LaCasse reviewed both models and found that option valuation
as a methodology for determining costs associated with shopping-related risks is

21 In re AppIirnfiaa ofCoGam7us S. Poroer Co. (21111),128 Ohio St3d 512, 519.

22 E4P order at 3$-39.
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conceptually valid. She further found tbat certain aspects of the unconstrained option
model tended to either understate or, overstate the Companies POLR charges. She
explained that, in the constrained option model, only the factors tending to overstate the
POLR charges were corrected for the most part. 17r_ LaCasse concluded that the results of
the constrained option model are apparentiy conservative estimates of the Companies'
POLR costs. (Cos. Remand Ex. 3 at 18.) On rebuttal, Dr. LaCasse presented the results of a
Monte Carlo model, using the same basic inputs used in the constrained option model, as
an alternative to option valuation. She concluded that the results of the Monte Carlo
model support the reasonableness of the results derived from the constrained option
model. Although the results from the Monte Carlo model are appmxixnately 80 percent of
the constrained model results, Dr. LaCasse explained that the decision-making process of
the customer that the Monte Carlo model assaanes tends to understate the Companies`
POLR costs as compared to the constrained option model, which considers the possible
future customer movements that may occur. (Cos. Remand Ex. 5 at 711.)

According to the Companies, the results of the constrained option model and the
Monte Carlo model support the reasonableness of the restxHs of the unconsirauied option
model, wtuch, in turn, should be used as the basis for approval of their existing POLR
charges. AEP-Ohio also notes tbat the Commission has already approved its application
of the unconstrained option model to meascue its POLR costs. The Companies assert that
this aspect of the ESP Order was not challenged by any party on rehearing or appeal and is
thus a finaI ort3.er of the Comm'a.ssiori-

The intervenors and Staff identify numerous problems with AEP-Ohio s option
valuation metkeodology. For their part OCC and OPAE argue that the Companies' option
model assucnes that every customer will switch for a penny differential in generation price
and ignores numerous non-price and other price considerations, such as transaetion costs,
that determine customer switching (OCC Remand Ex. 1•at 20; Remand Tr. I at 27-29;
Remand Tr. Il at 167; Remand Tr. V at 859), whiclt oversiates the results. OCC and OPAE
farther contend that AEP-Ohio made significant errors in its volatitity and date
assumptions, which, if corrected, would reduce the POLR charges by at least 80 percent
and possibly to zero (OCC Remand Ex. I at 28-36). Because. the model predicts lost
revenues (Remand Tr. lI at 143-144), OCC and OPAE argue that it does not measure true
POLR costs, being the costs to provide incremental energy and capacity to retarning
customers beyond wbat is already collected in SSO rates (OCC Remand Ex. 1 at 21-22).
They further assert that the model fails to reflect the value of the POLR optionality to
customers, because it wrongly assumes that the SSO price is fixed and does not account for
the variable nature of the FAC and other riders (OCC Remand Ex. I at 22). OCC and
OPAE pooint out that the model overstates lost revenues in that it does not account for
restrictions on the Companies with respect to off-system energy and capacity sales (OCC
Remand Ex. 1 at 25-27). Finally, they argue that AEP-Ohio is already fully compensated
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for its POLR obligation because its incremental energy and capacity costs are recovered
through the FAC (OCC Rearand Fac.1 at 12-14^

IEU-0hio contends that the Companies' implementation of the option model is
flawed because it measures, if anything; lost revenues rather than costs (Cos. Remand Ex_
3 at 12); overstates the lost revenues because it fails to account for capacity payments from
CRES providers (IEtI-Ohio Remand Ex. 2 at 15-19); and fails to satisfy the necessary
assumptions on which the Black Scholes model is based (IEU-Ohio Remand Ex. 1 at 18-25).
SpecificalIy, IEU-0hio notes that the Black-Scholes model assumes that markets are perfect
with no transaclion costs; customers are perfectiy rational and will act on any price
advantage, even a difference of one cent; price volatility is constant; the strike price is
constant; returzts are lognormaiiy distributed; and the option can be exerrised only on its
expiration date. IEU-Ohio argues that none of these assumptions holds true in the context
withui which the Companies have used the model and concludes that the Black-Scholes
model simply was not designed to estimate the cost of the risk assumed by the seller of an
option. (IEU-Oluo Remand Ec 1 at 18-25.)

OMA and OHA argue that AEP-Ohio's use of what is effectively a non-cost-based
option model is fundamentally inappropriate, unreasonable, and unlawful because it
ignores the Companies achial, small shopping numbers (Cos. Remand Ex. 4 at Ex. LJT-2);
it is not used for the purpose to which it was put (Remand Tr. 11 at 286-287); and, even
assuming that it truly measures the value of shopping to custumers, the measurenient of
value by way of a mathematical formula is not a proper basis for estabtishing charges in
utility reguIation.

Constellation contends that the Corn*n;tsion should reject the Companies'
unconstrained option model as it is based on the unsupported premise that the value of a
customer's option to 'sliop equals the POLR cost to the Companies. Additionally,
ConsteIlation argues that neither the Black Scho2es model nor the Black nwdel has been
shown to be a generally accepted method for de6umining POL,R costs and, regardless, the
inputs used by the Companies are inappropriate. Constellation notes that these models
were designed to value stock options, not customer options related to competitive retail
elechric generation, and that AEI'-Ohio knows of no other utflity or state regulatory agency
that uses them to establish POLR charges (JEU-Ohio Remand Ex.1 at 7-10; Remand Tr. II
at 286-287). Constellation further points out that AEP-Ohio admits that there are
numerous non-cost factors that were not modPled even though ffiese factors affect the
value of the option to shop (Cos. Remand Fx. 8 at 6; Remand Tr. V at 837-838).

Staff notes that it has general concerns with the model used by the Companies_ In
addition, with respect to the inputs used by the Companies, Staff asserts that the interest
rate, market price volatility, and option terrzt inputts are Iskely to result in an overstated
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option value and, therefore, recommends that adjustmenis be made to these inputs such
that the Companies' POLR charges would be lower, if the Comnnission initialIy deternnines
that use of the model is reasonable (Staff Remand Ex.1 at 2-4). Constellation agrees with
Staff that the volatility input shoutd be reduced by 20 percent as an adjustment to the
capacity component of the market price (Staff Remand Ex. l at 3). IEU-Ohio also contends
that the volatility input is overstated (IEU-Ohio Remand Ex. l at 26-30).

Numerous parties, including IEU-Ohio, OMA, OHA, and Constellation, dispute
AEP-Ohio's claim that it would be inappropriate to compare modeled results with actual
shopping levels during the ESP term. They note that AEP-Ohio has made no attempt, by
way of a study or any other means, to compare modeled and actnal results (Remand Tr. IZ
at 221). OMA, OHA, and ConstellaHonargue that the Companies should have used these
remand proceedings as an opportunity to compare projected and actual results, but
instead elected to present a second time the results of the same option model that was
criticized by the Court OMA and OHA further note that it is thus unreasonable to use the
results of the constrained option model to corroborate the results of the unconstrained
option modeL OCC, OPAE, and IEU-Ohio add that the constrained option model suffers
Irom most of the same problems as the unconstrained option model and that it makes no
sense to compare the results of two flawed models. OMA, OFIA, and Constellation
question the testimony of Companies witness LaCasse in support of the Companies
option model, given that she had not used the Blacle Scholes model prior to these
proceedings nor had she used an option model to price shopping-related risks (Remand
Tr. II at 149-150). Constellation concludes that AEP-Ohio has failed to verify empirically
the model's use in this context and that the Companies' witnesses are not quali.fied to
determine appropriate inputs.

IEU-Ohio agrees that the results of the Companies' model are unverified, given that
the constrained option model suffers from the same flaws as the unconstrained oplzon
znodeL AdditionaIly, IEU-0hio contends that the anaiyses of SSO auction results cited by
Companies witness LaCasse incorporated much more than POLR risk (Cos. Remand Ex. 3
at 18-20), making a true comparison with the Companies' POLR charges difficult. With
respect to the Monte Carlo model used by Dr. LaCasse, IEU-Ohio argues- tlia.t, like the
Black-Scholes modeI, the Monte Carlo model fails to measure the cost to stand ready to
serve retumuig customers (Cos. Remand Exe 5 at 9). IEU-Ohio further notes that the
Monte Carlo model was not verified against the actaal customer switching that oca7rred
and that the Companies fazled to demonstrate that the model was verified or tested in any
way (Rernand Tr. V at 694-698, 699-700).
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ii. Conclusion

In the ESP Order, the Co**imiccion modified and approved AEP-Ohio's
quantification of its POLR costs based on the Black-Scholes or unconstrained option
modeL'3 As an initial matter, the Companies point out that the Commission has already
approved their use of the unconstrained option model as a means to determine their POLR
costs. However, the issue of the Commissiori s approval of the Companies POLR charges
was appealed to the Supreme Court of -Ohio, which then specifically questioned the
Companies' use of the Blacic-Scholes model to determine their POLR costa Finding an
absence of record support, the Court reversed the provisions of the ESP Order that
authorized the POLR charges,24 which would include those pertauzing to the Black-Scholes
or unconstrained option model. Therefore, we find it appropriate to review on remand the
Companies use of the unconstrained option model to measure their POLR costs_

Llpon review of the record, and in light of the Court's decision, the Commission
fmds that the unconstrained option model fails to provide a reasonable meaG,+,p of the
Companies I'pLR costs. The Court found that AEP-Ohio's unconsrrained option modeI
does not reveal the Companies' POLR costs, but rather purports to mPZsure the value of
the POLR optionality provided to customers.25 The Court specifically determined that
value to cu.stomers and cost to AEI'-0hio are not the same thing.% The Companies have
nevertheless asserted that very same argumen:t on remand, contending that the Court did
not understand that the model objectively measures the value of the POLR optionality,
rather than subjectively determines how much a customer would be wiIling to pay for the
right to shop. Regardless, we agree w4th the Court that the model simply does not
measure POLR costs.

As discnssed above, AEP-Ohio rnaintainc that the value of the option or benefit to
the customer is equal to its costs (Cos. Remand Ex 1 at 4; Cos. Remand Ex. 3 at 12;
Remand Tr. I at 38; Remand Tr. II at 242, 260; Remand Tr. V at 706-707). Having already
been rejected by the Court, this argument that the option value is exactly the same as the

cost to the Companies was further discredited by the 3ntervenors durirtg the remand
proceedings (Z7CC Remand Ex. 1 at 37; IEU-Ohio Remand Fx. 1 at 12-I5). As we agree

with the Court and intervenors that the value to customers does not equal the Companies'

costs, we find that the unconstrained option model, which measures the value of the POLR
optionafity to customers (Cos. Remand Ex. 3 at 12; Cos. Remand Ex 4 at 10; Remand Tr. I

at 38), cannot also measure the Companies` costs_ Additionaily, even assuming that the

23 ESP Order at 38110; Fi<st EOR at 25.
24 In reAppiirrn!limrs ofColum7n.s S. PoraerCu. (2011),128 Ohio St9d 512, 519.
25 In reApplitation of'Cnjumbus S. PmcerCa. (201I),128 Ohio 3t.3d 5I2, 518_
26 In re Appli®iinn of Cnlvmims S. Pauxr Cv. (2011),128 Ohio Sk3d 512, M.
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results of the model do traly calculate the Companies' POLR costs, we are concerned that
several of the inputs, particnlarly the interest rate, market price volatility, and option term,
may result in an overstated option vaiue, as noted by Staff and others (Staff Remand Fx 1
at 2-4; C7CC Remand Ex. I at 28-30; IEU-Ohio Remand Ex.1 at 26-30).

The Commission further adds that although modeling may be appropriate in
certain contexts (e.g., rate of return analysis), we question its use to predict costs that are
readily measorable and verifiable through more reliable means. As the record reftects,
POLR costs may be determined in numerous ways, such as hedging, competitive bidding,
or an after-the-£act calculation of any incremental energy and capacity costs incurred to
serve returning customers (Remand Tr. I at 44-45, 56; Cas_ Remand Iix. 3 at 8-9, 11;
Remand Tr. II at 144-145; IEU-Ohio Remand Bx. 1 at 31-34; IEU-Ohio Remand Ex. 2 at 8-9P
Remand Tr. IV at 577-579). The Companies have pursued none of these options and
instead have elected to present again the results of their unconstrained option model, as
purporteclIy backed by the resutts of the constrained option model and the Monte Carlo
analysis performed by Companies witness LaCa.s.se_ Given our finding that the
unconstrained option model fails to measure AEP-Ohio s P(7LR costs and our reluctance
to apply modeling in tiiis context, we are not persuaded that the results of the constrained
option model or the Monte Carlo model support the reasonableness of the results of the
unconstrained option model.

As previously discussed, the Commission shares the concern of the intervenors that
AEP-Ohio has made no attempt to compare the results of its unconstrained option model
with its actual costs incurred over the ESP term to date based on actuaI sh.opping levels
(Cos. Rezrrand F.x 8 at 21I; Remand Tr_ II at 221). The Court specifically addressed the lack
of shopping in the Companies' service territories as a reason to "call into question the
accuracy of [AEP-Ohio s] POLR theory.+27 Although shopping levels appear to have
mcreased somewhat throughout the ESP term, at least for CSP (Cos. Reamand Eic. 4 at 8-9,
Ex. LJT-2; Remand Tr. II at 299-300; IEU-Ohio Remand Ex. 6 at 31), the level of shopping is
still sufficiently small enough to cast "doubts about the proposition that tAEP-ohio]
would justifiably expend $500 mil3ion to bear the POIR risk."28 In any event, AEP-Chio
has not offered any evidence that its modeled costs bear any relation to any actuaI costs
ntcurred due to shopping.

V In re Applicatiott of Coiuarbus S. Power C.n. (2tT11),128 Ohio St3d 512, 519.

23 In re Applirlrtlon of Colttr}i%ts S. Power Co. (20I2),128 Ohio St3d 512, 519.
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d. POLR Risk

Arguments

In the ESP Order, two types of POLR risks wexe addressed, namely the risk
associated with customers switching to a CRES provider (migration risk) and the risk
related to customers returning to the EDU's SSO rates from service with a CRES provider
(return ris429 The Comniission found that the return risk may be mitigated "by requiring
customers that switch to an aIternative suppfier (eittier through a governmentaI
aggregation or individual CRFS providers) to agree to return to market price, and pay
market price, if they return to the electric utility after taking service front a CRFS provider,
for the remaining period of the ESP term or until the customer switches to another
alternative supplier." The ComT„iscion determined that such castomers wouId thereby
avoid the PpLR charge. Regarding the migra5on risk, the Commission accepted the
quanttfication of Companies witaess Baker that such risk comprises,90 percent of the
Companies' estimated POLR costs and modified the Companies' proposed POLR revenue
requireuients on that basis. On remand, Companies witness Thomas testified that she had
not determined what the Contpanies POLR costs would be, if the pori3on attribntable to
migration risk were removed (Remand Tr. V at 884).

AEt'-Ohio notes that the Commission's detP.ntnT tion iegaixling migration risk was
not at issue on appeal and thus is not properly before the Comn,;ction at this time. AF.E'-
Ohio asserts that the issue before the Commission is the appropriate level for the
Companies POLR charges and not whether there should be a POLR charge or whether
such charge shoutd compensate for migration risk AEP-ohio ctaims that nothing in the
3upreme Court's decision redefined the POLR obligation to exclude migra6on risk.

AEP-Ohio further contends that its migration risk is different than the cqmpetitive
risk of custonier mobility shared by_ ali providers. Due to its statntory P.OLR obligation,
AEP-Ohio contends that its migration risk is unique in.that customers may switch to a
CRES provider when the market pr'cce falls below the SSO rate, leaving the Companies to
sell elecfiricity fhat they were required to have available to satisfy fiheir SSO obligation at
the reduced rnarket price rather than the SSO rate.

AEP-Ohio also notes that the migration risk exists due to the fact that customers can
switch; it is not based on whether they in fact exercise their right to switch. Regardless,
AEP-Ohio contends that shopping levels have increased snbstantially for the Companies
durirtg the term of the PSP, which the Companies cite as additional evidence that they
incur substantial risk (Cos. Remand F,x 4 at 8-9).

29 ESP Order at 38-40.
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Many of the intervenors and Staff argue that migration risk is a business risk that is
not unique to tLEP-Ohio and that compensating the Companies for this zisk disadvantages
other market participants to the detriment of the competitive market and retail choice.
Staff, OCC, OPAE, lEU-Ohw, and Constellation point out that the Court has referred to
the POLR obligation as the "obligation to stand ready to accept returning customers ^
and, therefore, they argue that migration risk is not part of the Companies' POLR
obligation. Staff agrees with IEII-Ohio witciess Lesser that migration risk exists for aIl
suppliers operating in a competitive market (IELI-(7hio Remand Ex.1 at 13). According to
Staff, only the return risk is unique to the POLR ob&gation and thus comprises the POLR
risk. Noting that migration risk cortstitutes 90 percent of the Companies' estimated POLR
costs as originally proposed in their app3ication, Staff contends that the Companies option
model significantly overstates their POLR costs_

ConsteIIation notes that the risk that AEP-Ohio will not be able to se71 generation at
a price tihat is at or above the S.SO price due to customer migration is a competitcve
generation r;sk and is not related to the non-competitive POLR obligation. Constellation
argues that only approx4mately 10 percent of the value of shopp4ng may legally be
attributed to POLR risk and that the remaining 90 percent is atttibutable to migration risk
and lost opportunity costs, which is not legally supported and constitutes an
anticompetitive subsidy.

OCC, OPAE, and I.EU-Ohio add that recognizing migration risk as part of the
Companies' POLR costs would run afoul of Section 4928.38, Revised Code, as it would
allow them to recovee, after the market deveiopment period, revenues tbat would not be
available due to competition, which would effectively be transition revenues. IEU-Ohio
witness Lesser notes that the time for recovering losses due to competition has past (IEU-
Ohio Remand F-x- 1 at 12-13; Remand Tr. III at 337).

ii. Conclusion

As discussed above, the Court reversed the provisions of the ESP Order that
authorized the Companies POLR charges ^4 which would indude the portion of the ESP
Order that addresses migration risk, which was the basis for the charges. Therefore, the
Commission finds, as an initial matter, that it. is approprlate to consider the issue of
migration risk on rP***and. Having reviewed the argiunents of the parties, as well as the
Court's precedent regarding the POLR obligation, we find that migration risk is more
properly regarded as a business risk faced by all retail suppliers as a result of compet'stion

30 In reA.ppricatiun ofColiantnes S. Power Co. (20I1),11$ Ohio St3d 512, 517.
31 IR re Applicatian of Calnnrbus S_ Poraer Co. (2011), ]28 Ohio St3d 512, 519_
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rather than a risk resulting from an EDU's POLR obligation. We find the arguments of the
intervenors and Staff on this issue to be persuasive, recognizing that niigration risk exists
for any suppfi.er, whether CRES provider or EDU, that operates in the competitive
generation market. Thus, compensation for migration risk by means of an EDU's POLR
charge would provide an advantage over its CRES competitors. Although the Companies
may suffer lost revenues as a result of castomer switching, the same is true for all
suppliers competing in the market The risk of lost revenues due to customer migration is
simply not a risk derived from an EDU's I'L3LR obligation. (OCC Remand Ex. I at 8-12;
IEU-Ohio Rernand Ex_ 1 at 12-13.) We agree that the return risk, however, is unique to
EDUs, which must be ready to serve customers retnmiug to SSO service from another
supplier, pursuant to their statutory obligation.

Our conclusion that migcation risk, although a real risk, is not a risk directly
resulting from AEP-C7hio s POLR obligation is consistent with the Court's precedent_ The
Court defines POLR costs as "those costs mcurred by [the $DU] for risks associated with
its legal obligation as the default provider, or efectricity provider, of. last resort, for
customers who shop and then return to jthe EDUI for generation service_"37 Recently, the
Court reaffirmed that "POLR charges compensate utilities for standing ready to serve
'customers who shop and then return,••'33 and, in these very cases, described the I'QLR
obligation as the °obligation to stand ready to accept returning custorners."34 These cases
confirm that migration risk alone is not uniquely associated with the POLR obligation_
Ra'Eher, it is the customer s subsequent return tha.t imposes the POLR risk and attendant
costs<

e. 8ypassabilitv of POL1Z C.'harge

L Arguments

In the ESP Order, the Commission stated:

As noted by several intervenors and Staff, the risk of returning customers
may be mitigated, not eliminated, by requiring customers that switch to an
alternative supplier (either through a governmental aggregation or
individval CRBS providers) to agree to return to market price, and pay
market price, if they return to the electric utility after taking service from a
C1ZES provider, for the remaining period of the ESP term or until the

32 Cm,sfellatiott.NauEnagy, Inc. v. Pub. iI51 c:mom. (20D4),164 Ohio St3d 536, 539 n5.

33 In re Applfcafiott of ormee rrimmy A&nurarvn co,y. (2o11.), 1z9 Ohio 9t.3d 9, Il, quoiing Coneteurstion
NcwEnergy, Inc, v. Pub_ UIiL Conmt. (2004),104OIdo St3d 530,539 n.5.

34 In re Applicafian of Codwnbus S. PouerCo. (2011),12& Ohio St3d 512, 517.
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customer switches to another alternative suppIier. In exchange for this
comuiitment, those customers shall avoid paying the POT.R charge.35

Constellation contends that the Companies' POLR charges are contxary to the ESP
Order in that they are essenfially nonbypassable. Constellation asserts that AEP-Ohio has
led shopping customers to be&eve that, by waiving the POLR charge, they must
indefinitely pay market rates upon return to the Companies, rather than until the end of
the ESP term (Remand Tr. II at 296). Consteilation points out that Companies witness
Thomas characterizes the POLR charge as nonbypassable; admits that customers are only
given information regarding waiver of the charge upon request; and testified that 98
percent of customers have elected not to waive the charge (Cos. Remand Ex. 4 at 5, 7-8;
Remand Tr. II at 247-248). If AEP-C?hio is permitted to continue to collect POLR costs,
Constella5on argues that the Companies should inform their shopping customers that
they may elect to waive POLR charges and still obtain SSO rates if they return to the
Companies after the initial ESP term has ended. AEP-Ohio responds that the existing
POLR charge is bypassable at the custonier's option and that Constellation has not shown
that AEP-0hio is inappropriately im.pternenting the ESP Order with respect to the
customer's right to waive the POLR charge_

ii. Conclusion

In light of our decision in this order on remand, that the POLR charges are not
supported by the record, Constellation's arguments on this issue are moot, as customers
will return to the Companies' service at the standard service offer rate for the reatainder of
the term of this ESP.

4. Overall Conclusion on POLR Rider

In sum, the Commiiss.ion concludes that AEP-Ohio has not provided any evidence
of its actaal POLR costs, the unconstcained option modeI does not measure POLR costs,
and migrati.on risk is not properly part of a POLR cIharge. In accordance with the Court's
decision, we thus find tbat AEP-Ohia s increased POLR charges authorized as a part of the
ESP Order are insafficientiy supported by the record on remand. Accordingly, the
Commission finds that EIEP-flhio should back out the amount of the POLR charges.
authorized in the ESP Order and file revised tariffs, consistent with this order on remand.
The effecfive date of the new tariffs should be the date of this order, or the date upon
which four complete, printed copies of the fizuaI tariffs are fiied with the Commission,
whichever date is tater.

35 ESP orde[ at40.

000000042



08-917-EL-SSO -34-
O8-918-EL-S3fl

The Comaussion further directs the Companies to refimd the amount of the POLR
charges which have been collected subject to refcutd since the first billing cycIe in
June 2011, to custonters by applying that amount, as determined in this order, first to any
deferrals in the FAC accounts on the Companies` books as of the date of this order, with
any remaining balance to be credited to customers on a per kilowatt hour basis beginning
with the first biIIing cycle in November 2011 and coinciding with the end of the current
ESP period.

The Commission s May 25, 2011, entry stated that "if the Commission ultimately
determfnes in the remand proceeding that any environmental or POLR d7targes are to be
refunded to AEP-Obio customers, interest may be imposed on the amounls coIlected."
T'he Cornmission further stated timt the "parties may address .. _ the rate of interest charges
applicable, if any." During the remand proceedings, AEP-Ohio testified that the minnnum
interest rate of three percent applied to customer deposits, as set forth in Rv.Ie 4901:1-17-05,
O_A.C, would be appropriate (Cos. Remand Ex. 2 at 5).

OCC and OPA$ contend that the interest rate should be 10.93 percent, which is
equivalent to the interest rate used to calculate AEP-0hio's canying costs on the FAC
deferral balance (OCC Remand P.x_ 2 at 29-30). OCC and OPAE -note that even the
Companies' tariffs provide for an interest rate on customer deposits of five percent or
more (Remand Tr. I at 86-87). They argue that Rule 4901:1-14-05, O.A.C., is more
comparable to the present circumstances tiw.u the rule cited by the Companies. Rule
4901:1-14-05, O.AC., provides for an irtterest rate of 10 percent on adjustm.ents to a gas
utiliVs gas cost recovery rate that axe o-rdered by the Commission following a hearing.

Where the Coinmission authorizes the creation of a regu3atory asset incIuding

carrying charges, such charges are typicalIy based on the utility's cost of Iong-term debt
We find that this practice is equally applicabte in the converse sitaation presented Iiere.

Therefore, the amount of the POLR charges to be refunded to castomers by the Companies

should inciude interest at the rate equal to the Companies' Iong-term cost of debt

con,mPncing with the June 2011 billing cycle until a11 the charges subject to refund are
returned,

C. Flow-Throueh Effects of Remand •

The ESP Order authorized a phase-in of the Companies' ESP rates durumg the term
of the HSP by deferring a portion of the annual incremental FAC costs such that the
amount of the incremental FAC expense to be recovered from customers would be Iimited
so as not to exceed certain percentage increases on a total biil basis.36

36 ESP Order at20-24_
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OCC, OPAE, and IELI-•Ohio argue that AEP-Ohio should adjust the FAC deferral
balance associated with the phase-in to address, on a prospective basis, the unjustified
POLR and environmental carrying charges collected from April 2009 through May 2011
(i.e_, f=om the beguuiing of the ESP term through the point at which the charges became
subject to refund). They argue that the amount of deferred FAC expenses to be collected
from customers from 2012 through 2018 should be recalculated consistent with the
outcome of the remand proceedings (OCC Remand Ex. l at 6, 38; OCC Remaxtd Ex. 2 at 5-
6,23-28; IEU-Ohio Remand Ex 3 at 9-11). Citing Ohio Supreme Court precedent 37 OCC
and OPAE assert that there is no violation of the prohibition against retroactive
ratemaking addressed by the Court in Keco Industries, Inc v. Cincinnati & Suburban Belt Tei.
Ca. (1957), 166 Ohio St. 254, where there is a mechanism built into rates that altows for
prospective rate adjustments. IEU-Ohio xnaintains that the amount of the phase-in must
be just and xeasonable, pursuant to Section 4928.144, Revised Code. IEIT-Ohio also
contends ihat there are other areas in which the Commission should address the effects of
the remand, such as AEP-0hiQ s recovery of delta and Universal Service Fund revenues;
the significantly excessivve eamings test of Section 4928.143(F), Revised Code; and the
Companies pending PSP application in Case No.11-346-EL-SSO, et aI.

AEP-Ohio responds that attempts to expand the narrow scope of the remand
proceedings should be rejected. The Companies contend that the scope of the remand
proceedings is governed by the Court's rentand in.structions and that the Commission may
not consider issues, such as flow-through effects, that were not remanded by the Court.
Relying on the Court's decision in these cases and others0s AEP-Ohio fiuther argues that
the position of OCC, OPAE, and IEU-0hio on flow-through effects is contrary to the
prohibition against retroactive ratemaldng and refrutds_ The Conipanies assert that OCC,
OPAE, and rEU-Ohio seek to adjust previously approved rates on a retroactive basis by
providing a future credit to customers and that the Commission lacks the authority to
order such a credit. AEP-Ohio mau.ttains that the exclusive remedy for a purporbedly
unlawful rate in.crease is to seek a stay and post a bond pursuant to Section 4903.16,
Revised Code, and notes that no intervenor elected to pursue this option. According to the
Companies, an adjustment to the calculation of FAC costs, which were incurred and
deferred during the FSP term, so as to deny recovery of revenue that the Commission
previousiy authorized to be collected from 2012 fhrough 2018 would constitate retroactive
ratemaking< violate Section 4928_144, Revised Code; and be contrary to the E.SP Order.

The Commission finds that the proposed adjustment to the PAC deferral halance, as
recommended by OCC, OPAE, and IEU-Ohio, wonld be tantamount to unlawful

37 l^ms County Com'rs a. Pub. 1IHZ Comm (1997),80 Ohio St3d 344, 348.349; Columbus S. Power Cu. a. Pub.
tlfiL Cmnm. (199'3), 67OItiio St3d 535, 541.

38 bt re Aypluntimt of Columbus S_ Pmner Co. (2011),128 Ohio St.3d 51? 516-517; Luata County Com'rs v_ PaL.
LIkI. Carnnr. (1997), 80Ohio StBd 344, 348-349.
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retroacfive ratemaicing_ In the ESP Order, we authorized AEP-0luo to defer any FAC
amount over the allowable total b3tl 3ncrease percentage IeveLs pursuant to 9ection
4928.144, Revised Code, and drrected that any deferred FAC expense balance reuaaining at
the end of 2011 is to be recovered via an unavoidable surcharge from 2012 to 2018.39 The
Coi7un.ission agrees with AHP-Ohio that an adjustment to the FAC deferral balance, which
we previously authorized to be coliected as a means to recover the Companies' acEnal fuel
expenses incurred plus carrying costs, would. be contrary to the CourPs prohibition
againgt retroactive ratemaking and refunds.40 Although CCC, OPAE, and IEU-Ohio
characterize their proposed adjustment as a prospective offset to amounts deferred for
futare collection, they essentially ask the Commission to provide customers with a refund
to account for the Companies' past POLR and environmental carrying charges, which
were collected from Apr3I 2009 through Iviay 2011. Consistent w3th the Courrs precedent,
we cannot order a prospective adjustment to account for past rates that have atready been
collected frorn customers and subsequently found to be unjustified_ The Cotnmissi.on
Iekewi.se disagrees with IEU-Ohio s contenEton tliat there are other areas in which we
shou3d siffiilarly address the purported flow-through effects of the Coart's remand

FINDINGS OF FACT AND CONCLUSIONS OF LAW_

(1) CSl" and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the Comparues are subject to the

JlAisdictl0n Of tbis Commieaiori

(2) On July 31, 2008, AEP-Ohio filed an application for an SSO in
accordance with Section 4928.141, Revised. Code. AEP-Ohio's
app&cation was filed pursuant to Section 4928.143, Revised
Code, which authorizes the electric utdities to file an ESP as
their SSO.

(3) On March 18, 2Q09, the Commission issued its opinion and
order regarding AEP-Ohio's ESI' appIfcation. Following
entries on rehearing, the Conunission's decision was appealed
to the Supreme Court of Ohia_

39 ESP Order at22-23.
40 In re AppIicatinn of Cblumbus S_ Pmver Co. (2011), 128 Ohio St3d 512, 516 (stating that 'the law does not

altow refunds in appeaTs fFone (Cjoaimission orders"); Ohio Consaners' Counsel v. Pub. LItiL Camm.
(2009), 121 Ohio St3d 362, 367 (nnol"vng that "any refund order would be contxary to our precedent
dectining to engage in retroactive ratemaloze); Lucns County Cmn'rs n. Pub. IlhZ Comm. (I997), 80 Ohio
St3d 344, 348 (determhiueg fhat "utdity ratematmng by the Public Uiilities Cnmmission is prospective
onln-
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(4) On April 19, 2011, the Court issued an opinion in In re
Apptieniimt of Columbus S. Pouaer Co. (2011),128 Ohio St.3d 512,
remanding these cases back to the Corn.niasion on two
grounds.

(5) A Itearing on remand commenced on july 15, 2011, and
conrluded on July 28, 2011, for the purpose of gathering such
additional evidence as rnight be necessary to comply with the
Court s remand order. Five witnesses testified on behalf of
AEP-{?ldo, six witnesses testified on behalf of various
imtervenors, and one witness testified on behalf of Staff

(6) $riefs and reply briefs were filed on August 5, 2011, and
Augast 12, 2011, respeclively_

(7) Sections 4928_143(B)(1), and 4928.143(B)(2)(d), Revised Code,
authorize the Compardes' recovery of incxeenentat capital
carrying costs that are incnrred after January 1, 200% on past
environmental 'atvestments (2001-2D08) that were not
previously reflected in the Companies' existing rates prior to
the ESP.

(8)

(9)

On remand, the Obio Supreme Court directed the Conunission
to consider evidence of a cost-based POLR charge or to
determine whether a non-cost based POLR charge is reasonabie
and lawfnl.

AEP-Ohio did not demonstrate that its POLR cbarges
requested in the ESP are cost-based nor demonstrate that its
non-cost based POLR charges requested in the FSP were
reasonable and iawful.

(10) AEP-Ohios POLR charges, as approved in the ESP Order, are
not supported by the record on rexnand.

(11) AII'-Ohio is directed to refund the POI.R charges collected
subject to refund since the firstbilling cycle in June 2011 by first
applying that amount to any deferrals in the FAC accounts on
each Companias books as of the date of this order, with any
remaining balance to be credited to customers on a per kilowatt
hour basis begiruung with the first billing cycle in November
2011 and coinciding with the end of the eFurent ESP period_
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(12) The proposed ESP, as modified by this order on remand,
induding its pricing and all other terms and conditions,
including defexraLs and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Sec:iion 492$.142, Revised
Code.

ORDER

It is, therefore,

ORDERED, That IEU-Ohio s motion to dismiss these cases be denied. It is, further,

ORDERED, That FFS' motion for leave to file an amicus cutitre brief be denied_ It is,
fnrther,

ORDERED, That the motions of OCC and OPAE to strike certain testimony be
denied. It is, further,

ORDERED, That the motions of OCC, OPAE, and IEU-Ohio to strike certain
portions of AEP-Ohio's initsal and reply briefs be granted to the extent set forth herein. It
is, further,

ORDERED, That the Companiesj FSP, pursuant to Sections 4928.141 and 4928.143,
Revised Code, be modified to the extent set forth herein. It is, further,

ORDERED, That the Companies be authorized to file, in final form, four tomplete
copies of their "tariffs, consistent with this order on remand. Each utilitq shall fiie one copy
in its TRF docket (or may make such filirng electronicalIy as directed in Case No. 05-900-
AU-V3VR) and one copy in tItese case dockets. The remaining two copies shail be
designated for distribution to the Rates and Tariffs, Energy and Water Division, of the
Comnussion's Utilities Deparbnent. It is, farther,

ORDERED, That the effective date of the new tariffs sha1l be a date not earlier than
the date of tthis order on remand, or the date upon which four complete, printed copies of
the fisial tariffs aze filed with the Commission, whichever date is later. It is, further,

ORDERED, That the Companies notify aIl affected customers of the clianges to the
tari€Es via bil1 message or bill insert within 30 days of the effective date of the tariffs. A
copy of the customer notice shaIl be submitted to the Conunissiori s Service Monitoring
and Enforcement Department, ReliabiIity and Service Analysis Division, at least 10 days
prior to its distribn6on to customers. It is, ftsther,

000000047



08-917-FL-SSO -39-
08-918-EL-SSO

ORDERED, That the Companies refund, with interest the annount of the POLR
charges, which has been collected subject to refond since the first b3Iling cycle in June 2011,
to customers by applying that amount, as determined in this order, first to any deferrals in
the FAC accounts on the Companies' books as of the date of this order, with any
remaining balance to be credited to customers on a per kilowatt hour basis beginning with
the first billing cycle in November 2011 and coinciding with the end of the current ESP
period. It is, furttier,

ORDERED, That nothing in this order on remand shall be binding upon this
Couumission in any future proceeding or investigation involving the jusiness or
reasonableness of any rate, charge, rule, or regulation. It is, fmther,

ORDERED, That a copy of. this order on remand be served upon all persons of
record in these cases.

THE PUBLIC C3T'If.iTIES CONIMLSSION OF OHIO

Paul Cen oIella. Steven D. Lesser

`-'^4^4r.t,t,i^y^' ! Ll1^tf!► Cs^sCG1h rM {

Andre T. Porter eryI L Roberto

SJP/GNS/sc

Entered in the jonrnal

0 03 201i

Betty IvlcCautey
Secretazy
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BEFORE

THE PUBLIC UTIIITIES COIviIvfTSSION OF OHIO

In the Matter of the Appfication of
Columbus Southern Power Company for
Approval of an Electric Security Plan; an
Amendment to its Corporate Separation
Pl.an; and the Sale or Transfer of Certain.
Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its
Electric Security Plan; and an
Arriendment to its Co.rporate Separation
Plan.

Case No. 08-917-EL-SSO

Case Na O9 -918-EL-SSO

CONCi7RRING OPINION OF COIVIIvfISSIONER CIIERYL L. ROBERTO

I concur ut today's decision and write separately only to amplify the analysis upon which
I relied to reach these findings of fact and conclusions of law. As I wrote in my
concn.rr.ence of the Co**uaission Entry on Rehearing in this matter on July 23, 2009 and as
I continue to believe today, we are mandabed to approve or modify and approve an
electric security plan (ESP) when we find that the plan or modified plan, including its
pruang and all other terms and conditions, including any deferrals and future recovery of
deferrals, is more favorable in the aggregate as compared to the expected results that
would otherwise apply under Section 4928.142 of the Revised Code. Section
4928.142(C)(1), Revised Code.

4Vhile an ESP may include components described in Section 4928.143(B)(2), Revised
Code, nothing in S B. 221 requires that it be built on a component by component basis_
As I observed in my prior concurrence, given that the FSI' is not cost-based, focusing on
any component in wldch a cost increase is expected or demonstrated obscores the failure
to conduct the corollary examination of components of the base rate in which savings
have occurred or in which revenue has increasecl Thus, it is not only not useful to use a
cost-based component by component basis to evaluate an ESP it is misleading as we are
praciically limited in our examination of an ESP to the aggregate impact. The Ohio
Supreme Court in its remand to us has not saggested that this Commission is required to
use a cost-based analysis, me.rely that if we do we must have a record to support it. To
the contrary, the Court has invited the Comcnission to consider "whether a non-cost-
based POLR cha W is reasonable and lawful." In re Appliaition of C.olurnbus S. .Pourer Co.
(Z011), l28 Ohio St_3d 512, 518-519_

Having rejected a cost-based analysis in my concurrence to our original order, I
speci.fically declPned to find that Section 4928.13(B)(2)(b), Revised Code, contempIates
recovery for pre-January 1, 2009 environanental expenditures or that cartying costs for
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environmental expenditures should be accrued at the weighted average cost of capital

when there has been no finding that the debt has been prudently incurred taking into

account the availability of pollution control funds. I also declined to find as to the

provider of last resort cost that the Black Scttoles model was appropriate tool to
detennine a cost-based POLR charge or that an inoreased rislc of migration exists which

requires an incremental increase in POLR, as a POLR component was already inciuded

within the Companies existing base rates. Nonetheless, I believed and continue to

believe that the test of reasonableness and lawfulness for an ESP is whether in the
aggregate the FSP is more favorable than the results otherwise to be expected pursuant to

Section 4928.142, Revised Code. Whettter characterized as environmental expenditures or

a POLR requirement, AEP sought to increase its authorized revenue. This increase in
revenue which wiien combined with revenue from existing rates would result in a

particular price for retail electric service.. It is this price together with all the tenns and
conditions of the modified ESP that we must judge to be more favorable in the aggregate
than the results otherwise to be expected in order for the modified ESP to be approved.

The Court *emanded this matter to the Con,m;vcion because it found that the
Commission majority relied upon a cost-basis for POLR that was unsupported by the
record and upon a too expansive reading of Section 4928.143(B)(2), Revised Code. Upon
re.mand, AEP had the opportunity to provide argument and demonstrate withm the
record that the revenue requirernent that it sought was reasonable and lawful. We have
found that AEP successfully demonstrated that the environmental costs could be
appropriateiy, supported pursuant to divisions (B)(1) and (B)(2)(d) of Section 4928.143,
Revised Code. AEP contnmied to advocate that its POLR charge was cost-based as
supported by the Black Scholes model. I concur that it had not on the previous record nor
has it on the remand record established the POLR charge to be cost-based. AEP,
however, made no argument and offered no record support that, as the Supreme Court
invited the Commission to consider, the POLR charges were non-cost based yet
nonetheless reasonable and lawful. As I indicated in my original concnrring op3niori, I
believe that it may have been possible to demonstrate this successfully .but having no
record or argwment before me to support it, I concur with my colleagues that the POLR
charge can not be supported.

^E,t^'" ► 7a"

Cheryl L Roberto, Commissioner

/dah

Batered in thew 032 , ournal

Betty McCauley
Serretary
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ATTACNMENTB

BEFORE

THfi PUBLIC UTII,ITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southem Power Company for Approval of
an Electric Security Plart: an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Flectric
Security Plan; asid ' an Amendment to its
Corporate Separation Plan.

)
)
)
)

Case No. 08 917-EL-SSO

Case No. 08-918-EL-SSO

ENTRY ON REI-iEAlZING

The Comm;ssion finds.

(1)

(2)

On March 18, 2009, the Conmmission issued its opinion and
order in Coluatbus Soutitern Power Company's and Ohio
Power Compan}t`s (OP) Oointly, AEP-Ohio or the Companies)
electric security plan (ESP 1) cases (ESP I Order).I By entries
on re3tearing issued July 23, 2009, (First ESP 1 EOR) and
November 4, 2009, the Commission affirmed and clarified
cerlain issues raised in AII'-Ohio's ESP 2 Order. As uttirxtatety

modified and adopted by the Commission, AEP-Ohio's F5P 1
dinected, among other things, that AEP-Ohio be permitted to
recover the incremental caliital carrying costs that would be
incurred after January 1, 2009, on past environmental
investmenU (2001-2408) and approved a provider of last resort
(POLR) charge for the term of ESP 1?

The Commission's decision in AfiP-Ohio s PSP 1 cases was
appealod to the Ohio Supreme Court The Ohio Supreme
Court detertnined that Section 4928.143($)(2), Revised Code,
does not authorize the Commission to aIlow recovery of items
not enumerated in the section. The Court remanded the case to
the Commission for further proceedings in which "the
Comnti.ssion may deteraune whether any of the listed

1 In re AEP-Olrio F.SP cases Case Noa OB-917-EL-SSO and 08-918-EIrSSO, Opinion and Order (March 18,
2009).

2 FSP I Order at 24-7B, 38-40; Fust ESP 1 EOR at I0-13, 24-27-
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(3)

categories set forth in Section 4928.143(B)(2), Revised Code,

authorize recovery of environrnentat carrying charges."3 In

mgards to the Pt3LR charges, the Court concluded that the

Comaiissioii s decision that the POLR charge is cost-based was
against the inanifest weight of the evidence, an abuse of the
Coinnvssion`s discretion, and reversible error. [Nhile the Court

specifically stated that "we express no opinioii on whether a

formula-based POLR charge is per se unreasonable or

unlawful;" the Court noted two other methods by which the

Cornmdseion may establish the POLR charge: a non-cost-based

POLR cliarge or evidence of AEP-(3hio s actual POLR costs.

By entry issued May 25, 2011, the Connmission flirected
AEf'-Ohio to file. tariff pages that reflect fhat the POLR riders
and environmental canying charges included in rates are being
collected subject to refund unt.il the Cominission specificalty
orders otherwise on remand. Additionally, the Contmission
adopted a procedural schedule for the remand proceedings in
order to afford AEP-Ohio and intervenors the opportunity to
present testimony and additional evidence in regard to the
POLR and environmental carrying charges remanded to the
Comrnission

(4) On October 3, 2011, the Co^u^i^sion issued its order on
remand (Remand Order). The Commission concluded that, in
accordance with the provisions of Section 4928.143(B)(2)(d),
Revised Code, the Companies should be authorized to continue
to recover the incremental capital carrying costs incarred after
January 1, 2009, un environmental imrestments made from
2001-2008. As to the POLR charges, the Conunission ruled that.
AEP-Ohio had not provided any evidence of its actual POLR
costs, found that its unconstrained option model did not
measure its POLR costs, and, therefore, directed AEP-Ohio to
deduct the amount of the POLR charges reflected in the
Companies rates and file revised tarifEs consistent with the
Remand Order.

(5) On Ocbober 6, 3011, AEP-Olno filed two sets of tarrf£s m
response to the Remand Order. AII'-L3hio advocated that the
first set of tariffs, which reflected a reduction of the POLR
charges to the level in effect prior to the implementation of the

3 In rre Appticaliou ofCdemtbus S. Power Co. (2011),128 Ohio St3d 51Z
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ESP 1 Order, were appropriate_ The POLR chazges reflected in
this version were as established in Case No_ 04-169-EI.-UNC, In
the Matter of the ApplirnEion of Columbus Souihern Power Company
and Ohio Pomer Company for Appronat of a PostIV1mkEt
Derielopmerrt Period Rate Stabitizafion Plan ([2SP Case)_ In the
alternative, in the event that the Conmiission intended that the

POLR charges be eliminated 'm their entirety, AEP-Ohio offered
a second set of tar.iffs, reflecting the etirnirtation of all POLR

charges, without conceding its right to request rehearing on the
issue_

(6) By find'ntg and order issued October 26, 2011, the Con,micmon
found, without prejudging any issue tI3at n,ay be raised on
rehearing nY these matters, that the second set of tariffs
eliniuiating a1I POLR charges from the Companies' rates
should be approved to be effective with the first billing cycle of
November 2011, subject to Comm;ssion review and subsequent
adjustment; if appropriate (Tariff Approval Order).

(7) Section 4903.10, Revised Code, statess that any party who has
entered an appearance in a Commission proceeding may apply
for a rehearuig with respect to any matters determined therein
by filing an application within 30 days after the entry of the
order upon the Cotm*»ss;on's joumaL

(8) On November 2, 2011, applications for rehearing of the
Remand Order were filed by AEP-Ohio, Industrial Energy
Users-Ohio (IEU-Ohio),. and jointty by the Ohio Consumers'
Counsel (OCC) and Ohio Partners for Affordable Energy
(OPAE) {jomtFy, OCC/OPAE}. On November 10, 2011, AEF
Ohio filed a memorandum contra the appflcations for rehearing
of fEU-Ohio and pCC/OPAE: On November 14, 2011, IEU-
Ohio and OCC/OPAE fited memoranda contra AII'-Ohio's
application for rehearing. In their applications for rehearing,
the parties raise a number of assignments of error, alleging that
the Remand Order is unreasonable and untawfaL In addition
to its arguments pertaining to the Remand Order, AEP-Ohio
raises further argnments and seeks rehearing with respect to
the Tariff Approval Ortler.

(9) By enfry on refiearing issued Novernber 22, 2011, the
Commission granted the applications for rehearing to aIIow

-3-
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further consideration of the matters specified in the
applications.

(10) The Comtnis.sion has reviewed and considered all of the
arguments on rehearing- Any arguments on rehearing not
specificalIy discussed herein have been thoroughly and
adequately considered by the Commission and should be
denied.

Increuiental Canyin^ Cost for 2001-2008 Environmental Investment

(11) IEU-Ohio raises four arguments in support of its position that
the Rencand Order was unjust and unreasor^able with respect
to the subject of the carrying costs an 2001-2008 environmental
invesiments. In its first a.s.signment of error, IEU-0hio asserts
that the Contmission's finding that ABP-0hio may recover
environmental investment carrying costs pursuant to Section
4928.143(B)(2)(d), Revised. Code, is unlawful and unreasonable
because the Companies failed to demonstrate that granting
such recovery would have the effect of providing certainty
regard'mg retail electric service. LEU-Obio argues that AEP-
Ohio provided no evidence on remand that the environmentaI
carrying charges in question are "necessary to provide certainty
in the provision of retail electric service and that the evidence
mlied upon by the Commis.eion fails to demonstrate how the
requirements of Section 4928.143(B)(2)(d), Rev3sed Code, are
satisfied such that the charges are "necessary to make retail
electric service probable." Finally, IEU-Qhio avers that the
Com,,,mion's determination that customers benefit fcom the
lower cost power received as a result of the enviroiunentat
investments is inconsistent with the manner in which electric
service is dispatched by PJM Interconnection, LLC, (I'JM) based
on the least cost set of offer prices. (IEiI-Ohio App. at 5-8.)

(12) As an initial matter, AEP-Ohio responds that IHET-Ohio has
raised no new arguments for the Comrniscion's consideration.
Further, AEP-Ohio argues that IEt7-C}hio's reading of the
statute is unnatural, pointing out that a eharge may have the
effect of stabflizing or providing certainty regardmg retail
electric serviee, without being necessary to make the service
certain or probable_ The Companies also dispute IEU-Ohio's
contention that there is no support in the record for the
Commission's finding that the environmental carryuig charges

-¢
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have the effect of providing certainty to both the Companies
and their customers- AEP-Ohio further notes that the
Cotnpanies pass the.benefit of lower cost power to customers
through the fuel adjustment clause (FAC) and that the ntanner
in which PJM dispatches resources does not negate this
established practice. (Cos. Memo Contra at 11 13.)

(13) The Commicsion thoroughly reviewed the record established

in both the initial and remand proceedings and found evidence

ut the record offered by AEP-Ohio (Cos. Fx. 7 at 1516; Cos. Ex_

7B at 6), which supports a finding that the Companies
environmental investment carrying charges have the effect of

providing certainty to both the Companies and their customers
regarding retail electcic service_'t This evidence is part of the
mcord; it matces no diffe'rence that it was offered by AEP-Ohio

during the initial, rather than the remand, proceedings.
Additionatly, we expIained in the Recnand Order how the

Companies testimony satisfies the requirements of Section
4428343(3)(2)(d), Revised Code (Remand Order at 13-14).
Further, we find no merit in IEU-Ohio's argument that the
environmental carrying charges must be necessary to make
retail electric service Nprobable.° Section 4928.193(B)(2)(d),

Revised Code, requires only that the carrying charges "have the

effect of stabilizing or providing certainty regarding retail

electric service_" FinaIly, we find no relevance in fEff-Ohio s

argument regarding the dispatch of power by PJM, as AEP-
Ohio, in actual practice, generally uses ita own generating utti.ts

to serve its customers and passes the benefit of the lower cost

power to its customers tluough the FAC (Tr. XI at 58, 60; Cos.
Fx. 7S at 6). Moreover, the presence of lower cost units in the

PJM market will tend to lower current and fntttre PJM. energy
market prices and contrFsute to stabilizing prices for the benefit

of the Companies customers. Therefore, ISU-0hio s first

assignment of error should be rejected_

(14) IEIJ-Ohio next asserts that the CommiccioWs findimg that AEP-
Ohio may recover the carrying costs on 2001-2008
environmental investments pursnant to Section
4928.143(&)(2)(d), Revised Code, is ualawful and unreasonable
because the Companies failed to demonstrate that their other

4 References to exlttbits or transcrlpts from flie remand proceeditegs r.vffi speciGcally, be designated as such
in Hiis order. All other referenrns relfer to evidence Crom the originat record compiled in 2008.
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revenues do not provide adequate compensation_ IEU-Ohio
argues that, in not reguiring AEP-Ohio to make such a
showing, the Coinmission has violated, without expl.anation, its
own policy regarding the legal basis for authorizing rate
increases under Section 4928143(B)(2), Revised Code. As
evidence of this alleged Commission policy, TEU-Ohio points to
the Commission`s detennination in the PSP 1 Order that AEP-
Ohio's enhanced service reliability plan (ESRP) rider should be
based on the Com.panies' prudently incurred costs subject to
Commission review in the context of a clisltibution rate case.
(JEU-Ohio App. at8-9_)

(15) AEP-Ohio responds that the ESRP rider was proposed and
approved pursuant to a different statutory provision,
specifically, Section 4928.143(B)(2)(h), Revised Code. The
Companies assert that the Co.nmiss ori s determination that
Section 4928_149(8)(2)(h), Revised Code, requires a cost basis
for approval of the recovery of distribution-related
inftastructure improvements does not call into question the
Commiscion`s deWrmination that Seclion 4928.143(S)(2)(d),
Revised Code, contains no sim3far requirnment, (Cos. Memo
Contra at 13-14.)

(16) Upon consideration of IHU-Ohio's second assignment of error,
the Conunission finds that L8U-Oh.io has raised no new
argument on rehearing that would warrant reconsideration of
the Remand Order. IEU-Ohio cites no authority that would
require AEP-Ghio to address adequacy of revenue, and we 6nd
no such requirement or Commission policy with respect to
Section 4928.143(13)(2)(d), Revised Code. Further, the
environmental investment carrying charges were not ref[ected
in the Companies' existing rates prior to our approval in the
FSP I Order (ESP 1 Order at 28; First ESP 1 EOR at 12-13).
Thus, contrary to ISU-Ohio's daun, there was an economic
basis upon which' to authorize recovery of such costs_
Accordingly, IEU-Ohio s second assignment of error is without
merit and shou2d be denied.

(17) In its third assignment of error, IEU-Ohio argues that the
Commission erred in finding that recovery of the
environmental investment carrying cliarges is authorized
pursuant to Section 4928.143(B)(1), Revised Code, as no party
advanced this argument. Further, IEU-Ohio contends that the
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Comuiissions detenni*ation is beyond the scope of the Court's
remand and violates the law of the case doctrine. (IEU-Ohio
App- at 9-13.)

(18) AEP-0hio asserts that IEU-Ohio cites no authority. for the
proposition that the Canmiission must confine its analysis of an
issue to only those arguments advanced by the parties_ The
Companies further contend that IEU-Oliio nvsstates the law of
the case doctrine. AEP-Ohio also notes that IEU-Ohio does not,
and cannot, criticize the merits of the Comrniasion s conclusion,
rzt. that the environmental investment carrying charges are
properly recoverahle pursuant to Section 4928.143(B)(1),
Revised Code. (Cos. Memo Contra at 14-16.)

(19) It is well within the Coaimis,sion's discretion to cite and rely
upon statutory anthority even where such auihority is not
referenced by any party to the proceedings. The. Court has
stated that "nothing preciudes the [C]o*rmiss;on from passing
upon the proper app3ication or construcfion of a statute."5
Additionaily, the Commission finds no merit in IEU-0hio's
asserlion that the Remand Order violates the law of the case
doctrine, which "provides that the decision of a reviewing
court in a case remains the law of that case on the legal
questions involved for all subsequent proceedings in the case at
both the trial and reviewing levels."6 Pursuant to the doctrine,
"an inferior court has no discretion to disregard the mandate of
a superior court in a prior appeal in the same case; " absent
extraordinary circamstances.7 Ln its rentand decision in the
present cases, the Court reversed and remanded the issue of
environucental investment carryuig charges, stating that "[o]n
remand, the [C]om,,,iasion may determine whether any of the
listed categories of [Section 4928.143(B)(2), Revssed Code]
authorize recovery of environmental carrying charges."$ The
Conuo dssion fally complied with tius mandate and found that
Secfion 4928.143(B)(2)(d), Revised Code, authorizes such
recovery. Although the Coures decision addresses Section
4928.143(B)(2), Revised Code, which was the statutory
provision in question on appeal, notlung in the decision

5 Cmurarrers' Counsel a. Pub. ti62 (.omm. (1994), 70 Ohio St3d 244, 248_

6 Nolan v. Nolan (1984),11 Ohio St3d 1, 3.

7 Ib at 5.

g Itt reApplfcuHon of Columbus S. Power Co. (201I),128 Otdo St3d 512, 520.
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precludes the Commission from considering other statutory
provisions that may be relevant in resolving the remanded
matter of the Companies' enviroiunental carrying charges. The
law of the case doctrine does not limit the Commission's
authority to fally consider the issues rentanded by the Court.
IEU-Ohia's third assignment of error, therefore, should be
denied.

(20) In its fourth assignment of error, IEU-Ohio argues that the
Comn»saion unlawfully and unreasonably perniitted coIlection
of the environmental carrying charges during a period in which
there was no Iega1 authority to permit collection of those
revenues. Specifically, IEU-Ohio asserts that the Companies
were permitted to collect and retain such revenues without
Iegal authorization from the point at which the charges became
subject to refund to the point at which the Commicsion issried
the Remand Order. IEU-Ohio claimg that collection of the
environmental cazryirtg charges was not legally anthorized
until the Remand Order was issued on October 3, 2011. (IEU-
Ohio App. at 13-25_)

(21) AEP-Ohio submits that, notwitbstanding the Court's remand
decision, the rates and charges approved by the Commission in
the I:.SI'' I Order remained the Iawfui rates and charges to be
coI(ec6ed from customers uno the Commission issued the
Remand Order (Cos. Memo Contra at 5).

(22) The Commission finds timt IEU-0hici s argument is contrary to
precedent holding tlzat °[w]hen tlus court reverses and
remands an order of the 1'v.blic Utilities Commission
establishing a revised rate schedule for a public utility, the
reversal does not reinstate the rates in effect before the
[C]om,,,iss;on's order iar replace that rate sehed.uIe as a matter
of law, but is a mandate to the [Cjonunission ta issue a new
order, and the rate schedule filed with the [Cjommission
.e*+ains in effect untit the [qomnvssion executes this court's
mandate by an appropriate order.°9 Thus, the environmental
investment carrying charges approved for the Companies in
the ESP I Order remained in effect during the course of the
rentand proceedings. Even though the remanded charges were
made subject to refund pursuant to the May 25, 2011, entry, the

g Cle^lmrd Flrc. Olunc Co. v. Pub. i7ttl Cmiuu. (1976), 4G Ohio 9k2d 105,105 (syllabus).
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charges remained vaIid throughout the pendency of these
proceedings to the point at which we executed the Court's

mandate and issued the Remand C?rdez, reaffirining the

charges. For this reason, IEU-Ohio s fourth assignment of error

should be denied.

POLR Rider

(23) AEP-Ohio requests that the Commicsion grant rehearing and
fully restore the POLR charges as approved in the ESP I Order
or, alternatively, restore the charges to the level in place prior
to the ESP 1 Order. AEP-Ohio raises six argurnents in support
of its position that the Remand Order and Tariff Approval
Order are unjust and unreasonable with respect to the
Companies' POLR charges. In its first assignment of error,
AEP-Ohio argues that the Remand Ordefs finding that the
Companies failed to present evidence of their actual POLR
costs and did not justify recovery of their POLR charges at the
level reflected in theu' existing rates is unlawfu2, unreasonable,
and agairLSt the manifest weight of the evidence. AEP-Ohio
states that the Comuiission's finding is predicated on the
erroneous belief that it would have been reasonable for the
Companies to have undertaken an ex post analysis of their
POI.R costs. AII.'=Ohio claims that there is no evidence in the
record that it was possible to conduct such an analysis_
According to the Companies, the Commissiori s finding is also
inconsistent with the Cowrt's recogniflon that POLR charges
may be justified for reasons other ilian actual costa AEP-Ohio
argues that the Comuission unreasonably refused to address
its altemative justification for non-cost-based POLR charges.
(Cos. App. at 15.)

(24) OCC/OPAE respond that the Coniurission correcfly
detennined that AEP-Ohio failed to present evidence of its
actual POLR costs or evidence dernons6rating that the
Companies` POLR charges, if non-cost-based, are reasonable
(OCC/OPAE It'Iemo Contra at 3-6). IEU-Ohio adds that AEP-
Ohio s first assignment of error should be rejected as merittess,
given the Comn,iscion`s rejection of the unconstrained option
model, and that there was nothing to prevent the Companies
from determining their actual, after-the-fact POLR costs. IEU-
Obio also argues that the record does not support a conclusion
that the unconstrained option model would be appropriate to
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establish a non-cost-based POLR charge_ (ZEU-Ohio Memo
Contra at 2-6.)

(25) In the Remand Order, the Cornmicaion concluded that °AEP-

Ohio has failed to present evidence of its actual POLR costs and

bas not justified recovery of POLR charges at the level reflected

in its existing rates" (Remand Order at 24). We thoroughly

reviewed and cited to ample evidence in the record in reaching

this conclusion. We rejected AEP-Ohiti s theory that the value

of the POLR optionality to customers is precisely equal to the
Companies' costs and found that the Companies' modeled

costs should not be equated with actual costs_ We also

addressed AER(7hio s alternative justification for non-cost-
based POLR charges. As another matter, we noted tfiat it

would have been reasonable for the Companies to carry out an
e.x post analysis of their actual POLR. costs, given the Court's

concerns, and in light of the unique cirtumstances of these
remand proceedings. (Remand Order at 22-23.) The

Cornpanies testimony suggests that it would in fact be possible
to identify after-tIe-fact POLR costs, despite their concerrns

about the appropriateness of such an analysis, and does not

directty refute the pos.sibility (Cos. Remand Bx_ 3 at 12-13;

Remand Tr_ II at 246-247). In any event, our conclusion that

AEP-Ohio failed to present evidence of its actual costs was not
predicated on the lack of an ex post anaIysis. Additionally, as

we addressed in the Remand Order, the Companies did not

demonstrate that their POLR charges, if considered non-cost-
based, are reasonable, as required by the Court. Although

AII'-Ohio points to evidence that purportedly establishes that

the POLR charges are lawful pursuant to Section

4928.143(B)(2)(d), Revised Code, AEP-0luo did not

demonstrate how the charges derived from the option.model

aie reasonable in concept or magnitude. For these reasons,

AEP-Ohio s€irst assignment of error has no merit and should

be rejected.

(26) In its second assignment of error, A.EP-Ohio asserts that the
Remand Ordefs finding that the unconstrained option model
fails to provide a reasonable measure of the Companies POLR
costs is unreasonable and against tite manifest weight of the
evidence particularly given the Commission's Finding that the
Companies have POLR risks and that the costs associated with
such risics may be recovered through a POLR charge. AII'-
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(27)

10

Ohio states that the Commission's finding is predicated on the
incorrect assumption that the Court rejected the model as a
means to measure the Companies POLR costs. (Cos_ App. at
5-8.)

OCC/OPAE reply that the Commicsion correctly deterinined
that AEI'-Ohio's nnconstrauEed opflon model fai7s to
reasonably measure POLR costs and that the Companies failed
to meet their burden of proof (OCC/OPAE Memo Contra at 6-
7). IEU-Ohio likewise argues that the Commission should
reject AEP-Ohio's second assignment af error, as the option
model fails to provide the cost of POLR service (IEU-Ohio
Memo Contra at 6-8).

The Court found that the unconstrained option model "does
not reveal 'the cost to the Companies to be the POLR and carry
the risks associated therewith.'°T° On remaud, the Com,,,ission
considered all of the evidence with respect to the unconstrained
option model. We agreed with the Court that the modet, which
purportedly measures the value of the POLR opfionality to
customers, does not disc[ose AEP-C3hio's PE.OLR costs, in light of
our finding that the value of the POLR optionality provided to
customers does not equal the Companies' costs. (Rentand
Order at 28-29.) There is thus no merit in AEP-Ohio s
argument that we wrongly appHed the CourYs decision.
Neither was it unreasonable or unlawful to elimm.ate the
Companies POLR charges. Although we indeed recognized
that AF1'-Ohio has POLR risks-and that the costs associated
with such risks may be recovered through a POL.R charge
(Remand Order at 22), the model fails to measure such costs.
AEP-Ohio failed to support its proposed POLR charges and,.
without evidence in the record to estabIish an appropri.ate
amount for recovery, the Commmon did not err in
eliminating the POLR charges. AEP-Ohio s second assignment
of error should be denied.

(29) AEP-Ohio next argues that the Remand Order exceeds the
scope of the Commissiori s jurisdiction in finding that the
POLR risk of an electric distribution utiiity (EDU) does not
include migration risk and confiicts with Sections 492$.14 and
4928.141, Revised Code_ According to the Companies,

In ne Appliwtion ofColumbus S. Power Co_ (2611),128 OIiio St3d 512, 518 (quoting ESP 1 Order at 40).
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migration risk was not properly an issue for the Connnissiori s
consideration in the remand proceedings. Additionally, AEP-
Ohio contends that the Remand Order contains conflicting
findings regarding migration risk. (Cos_ App. at 8-13.)

(30) According to OCC/OPAE, the Commission acted within its
discretion in its conduct of the remand proceedings in allowing
the scope of the proceedings to include definition of POLR
risks. OCC/OPAE assert that the Court reversed the entire
order authorizing the Companies' POLR charges.
(OCC/OPAE Memo Contra at 8-10.) IEU-Ohio contends that
the Commission correctly foflowed the Court's decision to
conclude that POLR risk does not include migrraCion risk or the
related lost revenues (IEU-Ohio Memo Contra at 8-11).

(31) The Coxnmission disagrees with AEP-Ohio's argument that the
Remand Order contains conflicting findings regarding
migration risk The first finding refers to the "'risks assoeiated
with customers switching to [competitive retail electric servicej
providers and retuming to the electric utility's jstandard
service offer] rate'° and the Co nrim,ssion s continued belief that
"the Companies have such risks and that the costs associated
with such risks may be recovered through a POLR charge°
(Remand Order at 22, quoting ESP 1 Order at 40). This finding
was not intended to specifically distinguish between migration
risk and return risk or to imply that migration risk is a proper
component of a POLR charge. In the second finding, however,
we specified that "migration risk is more properly regarded as
a business risk faced by all retail suppliers as a result of
competition rather than a risk resulting from an EI?U's POLR
obligation" (Remand Order at 31-32). With respect to AEP-
Ohio's rPma;,,;,,g arguments on the subject of niigration ris14
the Companies have presented no new arguments for our
considerafion_ Accordingly, the Companies' th ird assignment
of error should be denied.

(32) In its fourtIz assignment of error, AEP-Ohio asserts that the
Remand Order and Taritf Approval Order exceed the scope of
the Commissiori s jurisdiction in elim.inating the POLR charges
in fulL The Companies argue that the Commis.sion is
preeluded from eliminating that portion of the POLR charges
that the Comm,'ssion approved in the RSP Case prior to the
ESP 1 Order as it was not open to challenge in these
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proceedings or caIIed into question by the Court's remand
decision_ (Cos. App. at 13-17_)

(33) In response, OCC/OPAE contend that the Coinrnission acted
within its discretion when it ordered the elirninafion of the
entire POLR charges from the Companies' tariffs. OCCJOPAE
note that the Coinmis.sion approved POLR charges in the ESP I
Order that were based an pre-ESP 1 rates plus an additional
amount. (OCCJOPAE Memo Contra at 11-12.) IEU-Ohio
points out that the POLR charges approved in the ESP 1 Order,
which are based on the unconstrained option nmodel, have no
continuing retationship with any amount authorized for
cotiection in the RSP Case. Accorciimg to IEU-Ofdo, once the
Conunission rejected the option model, there was no basis for
authorizing any POLR charges. (IEU-Ohio Memo Contra at 11-
13_)

(34)

(35)

The Coinlnission notes that AEP-Ohio originally proposed
POLR charges that would collect a revenue requirement of
$1082 miIIion for CSP and $60.9 miUion for OF (ESP 1 Order at
38). Specifically, the Companies adjusted the POLR charges'
authorized in the RSP Case such that the proposed new level of
costs, which were based on the option model, would be
recovered (Cos. Ex.1 at 12, Ex T3MR-5; Cos. Ex. 2-A at 31). In
the ESP 1 Order, we approved 90 percent of the proposed
charges, finding that "the POLR rider shaII. be established to
collect a POLR revenue requirement of $974 million for CSP
and $54.8 million for OP' (ESP 1 Order at 40). The Court
subsequendy reversed the provisions of the ESP 1 Oider that
authorized the Companies' POLR charges?1 As the ESP 1
Order specifically addressed the fnll amonnt of the proposed
revenue reqafrements, not just the irureased amount, and-`
authorized 90 percent of the proposed clharges, we find no
error in having eliminated the charges in their entirety. AEI'-
Ohio s fourth assignment of erzor is thus denied.

AEP-Ohio next dairns that the Remand Order and Tariff
Approval Order are unreasonable and unlawfal in ordering the
elimination of the POLR charges in fnll given the Commission's
findings in the Remand Order that "the Companies have such
risks and that the costs associated with such risks may be

11 In re Applknfaon of Colnm6vs S. Power Co. (2D11),178 Ohio SL3d 512, 519.
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(37)

(38)

recovered through a POLR charge" (Remand Order at 22) and
that AEP-Ohio "has not justified recovery of POLR charges at
the level reflected in its existing rates" (Rernand Order at 24).
AEP-Ohio maintains that it is unreasonable based on the record
to corulude that the Companies should receive no
compe.nsation for the unique POLR risks tItat the law imposes.
(Cvs_ App. at 17-19.)

OCC/OPAE respond that the Commissioris elimination of
AEP-Ohio s POLR ciharges was not unreasonabie or unlawful
because the Companies failed to meet their burden of proving
their out-of-pocket POLR costs (OCC/OPAE Memo Contra at
13). IEC7-Ohio adds that AEP-Ohio essentially seeks to
continue to collect POLR charges at the level authorized in the
RSP Case based on no record support and a daim that it is
entitled to some level of compensation in light of the
Commission s finding that the Companies have POLR risks
(IEI7-Ohio Memo Contra at 13-15)_

As discussed above, the Companies did riot jnsttfy their
proposed POLR charges, which were derived from a model
that does not measure POLR costs. In the absence of evidence
as to the appropriate amount for recovery, the Commrssion did
not err in fuIly eliminating the POLR charges. AEP-Ohio's fifth
assignment of error should be denied

In its sixth assignment of error, AEP-Ohio argues that the Tariff
Approval Order is unlawful in that it circnmvents the
jurisdictional rehearing process and fails to set forth the
reasons prompting the Conmi.ission to reverse its conciusion in
the Remand Order that only the "increased POLR charges
authorized as a pait of fihe ESP Order are insuf&ciently
supported by the record on remand" (Remand Order at 33).
AEP-Ohio asserts that it has consistentiy advocated that the
scope of the remand proceedings is jurisdictionally limited to
the amount of the POLR increase authoria.ed in the ESP 1
Order, although other parties contend that the POLR charges
should be eliminated in their entrrety. The Companies claim
that the Commi^.^;on resolved this dispute in their favor in the
Remand Order but reversed course, without explanatiort, in the
Tariff Approval Order. (Cos. App- at 19-22)
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(39) In reply, OCC/OPAE argue that the Tariff Appioval Order is
lawful, noting that the Conwiission routinely approves tariffs
prior to the resolutlon of applications for rehearing.
OCC/OPAE also assert that the Remand Order was not
dispositive of the issue of whether the Companies POLR
charges should be eliminated in full or in part. (OCC/OPAE
Memo Contra at 13-14.) IEU-Ohi.o agrees with OCC/OPAE
that the Tariff Approval Order is a valid order. According to
IEU-Obio, in the Remand Order, the Commission conduded
that the Companies' PflLR charges cannot be authorized and
directed them to file tariffs removing the POLR charges.
Accordingty, IEU-C1Fuo claims that the Tariff Approval Order
cannot properly be described as an "unexplained reversal."
(lE[7-Ohio Memo Contra at 15-17.)

(40) Upon considerafion of AHP-Ohio's sixth assigninent of error,
the Commission finds it necessary to cIarify the intent of the
Remand Order, as the parties differ considerably in th,eir
understanding of whether the Companies' POLR charges were
expected to be etunuta^ ted in fixll or in part. Although AEP-
Ohio quotes several portions of the Remand Order that
purportedly support its argument if.iat the Commission
intended to elimimate th.e POLR charges only in part, it was our
intent in the Remand Order to direct the Companies to
eliminate the POL1Z charges in their entirety, consistent with
our finding that the Companies failed to provide any evidence
of their aclual POLR costs and that the unconstrained option
model does not measrre POLR costs. The portions of the
Remand Order cited by AEP-Ohio were meant to convey that
the fuU amount of the POLR charges authorized in the ESP 1
Order, and not just the amount of the iitcr.re.ase over the prior
POLR charges authorized in the RSP. Case, should be puU.ed
out of the revised tarifEs. As discussed above, the FSP 1 Order
addressed the fu11 amount of the Companies proposed PQLR
revenue requirements, not just the increased amount, and
authorized 90 percent of their proposed charges. Accordingiy,
we find no merit in AEP-Ohio's argument that the Commission
reversed coruse in the Tariff Approval Order and circumvented
the rehearing process. AEP-Ohio's sixth assignirient of error
should be denied_
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Flow-Through Effects of Renan.d

(41) IEU-Ohio's fifth, sixth, seventh, and eighth assignments of
error pertain to the Conimis.sion's treatment in the Remand
Order of the flow-through effects of the Court s remand. In its
fifth assignment of error, IEU-Ohio argues that the Commission
unlawfully and unreasonably failed to order an adjustment of
OP's phase-in deferral balance caused by the ESP 1 rate caps on
the theory tbat the proposed adjustment would be tantamount
to retroactive ratemaking. IEU-Ohio next submits that the
Commission unlawfully and unreasonably failed to order an
adjustment of OP's phase-in deferral balance based on a
finding that the past rates bave akeady been collected from
customers, which is not supported in the record. In its seventh
assignment of error, IfiU-Ohio argues that the Commission
unlawfnlly and unreasonably extended the prohibition on
retroactive ratemaldng to prevent an adjustment of phase-in
defenal balances that have not been collected from customers
and were subject to further adjustment by the F.SP I Order,
which established the basis for the deferrel balances. Finally,
IEU-Obio contends that the ComTr,;ssion unlawfnlly and
unreasonably faiTed to address the flow-through effects of the
Court's remand on deferral balances; recovery of delta and
Universal Service Fund revenues; earnings of the Companies
pursuant to the significantly excessive earnings test of Section
4928143(F), Revised Code; and the Companies pending ESP
application in Case No. 11-346-EI SSO, et at. (IEU-Ohio App.
at 15-25.)

(42) S3uniiarly, OCCf OPAE argue that the CommSssion erred when
it failed to reduce the phase-in deferrals by the amount of the
unjustified POLR charges collected from ApriI 2009 through
May 2011 (i.e., fmm the beginniing of the ESP 1 term through
the point at which the chaxges became subject to refund).
Specifically, in their first assignment of error, OCC/OPAE
assert that the deferra7s violate Section 4928.143, Revised Code,
in that the defeczals are a direct result of rates that the
Companies did not justify under Section 4928.143(B)(2),
Revised Code (OCC/OPAE App. at 6-10). In their second
assignment of error, OCC/OPAE claim that the phase-in is not
just and reasonable and includes deferrals that are not related
to the incurred costs of ESP 1, in violation of Section 4928.144,
Revised Code (OCC/OPAE App_ at 20-11). Next, OCC/OPAE
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(45)

contend that, in failing to reduce the amount of the deferrals,
the Conunission violated Section 4928.06, Revised Code, and
the state policies found in Section 4928_02(A) and (L), Revised
Code (OCC/OPAE App_ at 11-12). In their fourth assignment
of error, OCC/OPAE dispute the Courmissiori s conclusion that
an adjustment to the deferrals would constitute retroactive
ratemaking. OCC/OPAE n-raintain that, where there is a rate
mechanism that provides for a prospective adjustment, there is
no retroactive ratemaking: (OCC/OPAE App. at 12-14.)

In a similar veiry OCC/OPAE argue in their fifth assignment of
error that the CommieQion should have ordered the Companies
to compensate customers for POLR charges collected from
April 2009 through May 2011 in the form of interest at a rate of
10.93 percent (OCC/OPAE App_ at 14-15).

AEP-Ohio argues that the Com:ni.ssion properIy rejected the
flow-through arguments of IEi7-Ohio and OCCJOPAE because
reverm.es collected under tariffs approved by the Commiccion
are lawfully collected, notwithstanding the fact that the Ohio
Supreme Court subsequently reverses and remands the
Commission s order approving the tariffs (Cos. Menro Contra
at 3-6). Additionally, the Companies contend that the deferrals
were properly approved in the Commission's ESP I Order and
eaazuiot now be collateraIIy attacked in the remand proceedings
(Cos. Memo Contra at 6-7). AEP-Ohio also asserts tliat a
reduction in the deferrals would constitute retroactive
ratemaking (Cos. Memo Contra at 7-11). Finally, the
Companies claim that, if the Camm;ssion were to order an
adjustment to the deferrals, it would undermine state policy,
contrary to the argument of OCCJOPAE (Cos. Memo Contra at
11).

The Commi.ssion affirms its decision to decline to order an
adjustment to the FAC deferral balance as any such adjustnient
would constitute unlawful retroactive ratemaking. As we
thoroughly discussed in the Remand Order, IELJ-Ohio and
OCC/OPAE seek what would essentially amount to a refund
or credit of the Companies tmjustified charges, which is not a
permissible remedy pursuant to Conrt precedent. We find ffiat
many of the arguments raised by IEtJ-Ohio and OCC/OPAE
with regard to the flow-through effects of the Court's remand
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were already raised by the parties and have been fully
addressed (Remand Order at 34-36)

(46) In its sixth assignment of error, IEU-Ohio cbalienges the

Com..,;s.cion s finding that "[c]onsistent with the Court's

precedent, we cannot order a prospective adjustment to
account for past rates that have already been collected from

customers and subsequently found to be unjustified" (Remand

Order at 36). SpecificaIIy, IEU-0hio disputes that the rates

have already been collected from customers, noting that the

deferrals created as a result of the ES2 I Order are for amounts

that have not yet been collected from customers. We note,
however, that the past rates to which we were referring are not
the deferrals but rather the rates associated with the unjustified

POLR charges that have in.fact already been coilected from

customers_ Therefore, we find no merit in iEU-Ohio's
contention that the Remand Order is preinised on an incorrect
factual assertion, and IEU-Ohio s sixth assignment of error
should be denied.

(47) Given our finding that an adjustment to the FAC deferral
balance would constitute iailawful retroactive ratenu2lcing, the
Commission finds no merit in OCC/OPAE's arguments that
the Remand Order violates Secfions 4928.02, 4928.06, 4928.143,
and 4928_144, Revised Code. Further, with respect to
OCC/OPAE's contention that the phase-in includes deferrals
that are not related to the incurred costs of ESP 1, we note that
the deferred costs in question are FAC, not POLR, costs.
Accordingly, OCC/OPAE's fnst second, and third
assignments of error should be denied.

(48) For the reasons provided in response to the parties' other
arguments reiated to flow-through effects (Remand Order at
35-36), OCC/OPAE's fifth assignmPnt of error regarding
interest on the unjust'died POLR charg:es for the period of April
2009 through May 2011 is without merit and should be denied.

(49) In sum, we find ttrat IEU-Ohio's fifth, sixth, seventh, and eighth
assignments of error, as well as the five assignments of error
raised by OCC/OPAF, should be denied_
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It is, therefore,

ORDERED, That the apptications for rehearing filed by AEI'-Ohio, IEU-Ohio, and
OCCjOPAE on November 2, 2011, be denied. It is, farther,

ORDERED, That a copy of this entry on rehearing be served upon all persons of

record in these cases.

TI D; PUBLIC UTILTTIES COIvIIN7SSION OF OHIO

Pavl A. Centolella

Andre T. Porter

SjP/GNSjsc

Entered in the joinnal

nw I A zoll
;V\, Q- c

$etty IylcCauley
Secretary

Steven D. Lesser
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Cheryl L. Roberto
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The Conunission, considering the above-entitled applications and the record in
these proceedings, hereby issues its opinion and order in this matter.

APPEARANCES:

Marvin I. Resnik and Steven T. Nourse, American Elec6ric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris &
Arthur, by Daniel R. Conway, 41 South High Streetr Columbus, Olu.o 43215, on behalf of
Columbus Southem Power Company and Ohio Power Company.

Richard Cordray, Atborney General of the State of Ohio, by Duane W. Luckey,
Section Chief, and Warner L. Margard, John H. jones, and Thomas G. Lindgren, Assistant
Attomeys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the Staff of
the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, the Office of the Ohio Consumers' Counsel, by
Maureen R. Grady, Terry L. Etter, Jacqueline Lake Roberts, Michael E. Idzkowski and
Richard C. Reese, Assistant Consluners' Counsel, 10 West Broad Siseet, Columbus, Ohio
43215-3485, on behalf of the residential utility consumers of Columbus Southern
Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company_

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister, and
Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behaff of
Tndustrial Energy Users-Ohio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bell & Royer Co., LPA, by Barttt E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, on behalf of Ohio finvironmental Council and Dominion Rehail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, Integzys
Energy, 300 West Wilson Bridge Road, Worthington, Ohio 43085, on betialf of Integtys
Energy.
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Vorys, Sater, Seymour & Pease, LLP, by M. Howard Pefricoff, Mz1ce Settineri and
Betsy L. Elder, 52 East Gay SStreet, Columbus, Ohio 43216-1008, and Cynthia A. Fonner,
Constellation Energy Group, Iric., 550 West Washington Boulevard, Suite 3000, Chicago,
Illinois 60661, on behalf of Constellation NewEnergy, Inc., and Constellation Energy
Commodities Group, Inc:

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1018, on behalf of EnerNoc, Inc.
and Consumer Powerline, Inc.

Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn, Christopher L. Miller,
and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on behalf of the Association
of Independent Colleges and Universities of Ohio.

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio, and
Richard L. Sites, 155 East Broad Street, 15th Fioor, Columbus, Ohio 43215-3620, on behalf
of Oliio Hospital Association.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
Ohio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 4321513005,
on behalf of Ohio Manufactuners' Association.

Vorys, Sater, Seymour & Pease, I.LP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy
Servi.ces, LLC.

McDermott, Will & Emery, LLP, by Grace C. Wung, 600 Thirtc.enth Street, N.W.,
Washington, D.C. 20005, on behalf of Wal-Mart Stores East, LP, and Sam's East, Inc., LP,
Macy's, Inc., and BJ's Wholesale Club, Inc.

Vorys; Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216r1008, on behalf of Ohio Association of
School Business Officials, Ohio School Boards Association, and Buckeye Association of
School Administrators.

Michael R. Smalz and Joseph E. Maskovyak, Ohio State Legal Services Association,
555 Butties Avenue, Columbus, Ohio 43215, on behalf of Appalachian People's Action
Coalition.
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OPINIQN:

1. HISTORY OF PROCEEDINGS

On July 31, 2008, Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) {jointly, AEP-Ohio or the Cornpanies) filed an application for a standard
service offer (SSO) pursuant to Section 4928.141, Revised Code. The application is for an
efectric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this inatter was established, including the scheduling of a technical conference and the
evidentiary hearing. A technical conference was held regarding AEP-Ohio's application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearing commenced on November 17, 2008, and concluded on DecemUer 10,
2008. The Commission also scheduled five local public hearings throughout the
Companies' service area.

The following parties were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio Consumers
Counsel (OCC); Kroger Company (Kroger); Ohio Environmentat Counc$ (OEC);
Industrial Energy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);
Appalachian People s Action Coalition (APAC); Oluo Hospital Association (OHA);
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc, (Dominion); Natural Resources Defense Council
(NRDC); Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Association
(NEMA); Integrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers' Association (OMA); Ohio Farm Bureau Federation (OFBF);
American Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohio Association of School Business Officials, Ohio School Boards Association,
and Buckeye Association of School Administrators (collectively, Schools); Ormet Primary
Aluminum Corporation (Ormet); Consumer Powerlume; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent
Colleges and Universities of Ohio.

At the hearing, AEP-Ohio offered the testimony of 11 witnesses"in support of the
Companies' application, 22 witnesses testified on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the local public hearings held in t3us matter, 124
witnesses testified. Sriefs were filed on December 30, 2008, and reply briefs were filed on
January 14, 2009.
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A. Summary of the Local Pubtic Hearings

Five local pubfic hearings were held in order to allow CSP's and 4P's customers
the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Mazietta, Canton, I.ima, and Columbtts.
Additionally, an aftemoon hearing was held in Columbus. At those hearings, public
testimony was heard from 21 customers in Marietta, 21 customers in Canton, 17
customers in Lima, 25 customers at the afternoon hearing in Columbus and 40 customers
at the evening hearing in Columbus. In addition to the pubHc test6nony, numerous
Ietters were filed in the docket by customers stating coneem about the applications.

The principal concern expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would result from the approval of
the ESP applications. Witnesses stated that any increase in rates would negatively impact
low-income customers, the elderly, and those on fixed incomes. Customers cited the
recent downturn in the economy as the primary source of their apprehension. It was
noted by many at the hearings that customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed increases would
cause undue hardship. On the other hand, some witnesses at the pablic hearings and in
the letters filed in the docket acknowledged AE1'-(-0hio as a good corporate paxhier in
their respective communities.

B. Procedural Matters

1. Motion 6o Strike

On January 7, 2009, AEP-t]hio filed a motion to strike a section of the brief jointly
filed by OCC and Sierra (collectively, OC,EA). More specifically, AEP-Ohio filed to strike
the sentence starting on line 2 of page 63 ["In fact,"] through the first two lines of page 64,
including footnotes 244 to 248. ABI'-Ohio argues that the above-cited portion of OCEA`s
brief, regarding the deferral of fael expenses and the carrying charges and the tax effect
thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy
Distribution Case.l AEP-E-0hio notes that W. EHron was not a witness in this ESP
proceeding and, therefore, was not available for the Companies, or any other parly, to
cross-examine. Accordingly, the Companies argue that consideration of Mr. Effron's
testimony in this matter would be a denial of the Companies due process rights, and
request that the specified portion of OCEA's brief be stricken. On January 14, 2009, OCC
filed a memorandum contra the motion to strike. OCC agreed to withdraw the second
and third sentences on page 63, the quoted testimony of W. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64. However, OCC contends that AII'-Ohio s

In re Ohio Edison Cantpany, The Clene(med Eiechic Nurmnating Company, and Toiedo Edison Company, Case
No. 07-551-EirAIIL et aL (FirstEnergy Dlstn"bution Case)_
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motion is overly broad and the remaining portion of the brief that AII'-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-tax basis and,
therefore, should rPma;n AEp-Ohio filed a reply on January 16, 2009. AEp-lJhio first
notes that because the memorandum contra was filed by OCC only and Sierra did not
respond to the motion, it is not clear whether Sierrra is also willing to withdraw the
portions of the brief listed in the memorandum contra. AEP-Ohio also argues that the
remaining portion of this particular argument in OCEA's brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such arguments. By Ietter docketed January 22, 2009,
Sierra confirmed that it joins OCC in OCCs withdrawal of the Iimited portions of the
OCEA brief as stated by OCC in its January 14, 2009, reply_

The Commission grants, in part, and denies, in part, AEP-Ohio's motion to strilce
OCEA`s brief. The Commission agrees with AEP-Ohio and OCC that the use of
Mr. Hffron's testimony filed in the FirstF.nergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of that portion of
their brief. As for the remaining portion of OCEA's brief that AEP-Ohio has requested to
be stricken, we agree with OCC that the language that discusses the calculation of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationaiized why the issue should be decided in OCEA's favor. Moreover,
we can surmise that if OCEA had recogniz.ed its error in the drafting stage of the brief,
that OCEA would have drafted similar legal arguments without referencing Mr. Effron's
testimony. Accordingly, we will only strike the portions of OCF..A's brief that OCC and
Sierra bave agreed to withdraw.

2. Motion for AEP-Ohio to Cease and Desist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Conunission direct AEP-Ohio to cease and desist the Companies' refusal to process
SSO retail customer applications to enroll in the Interrnptible Load for Reliability (II.R)
Program of PJM Interconnection, LLC (PJM). Integrys also filed a request for an
expedited ruling; however, Integrys represented that counsel for AEP'-Ohio objected to
the expedited ruling request Integrys is a registered curta7ment service provider with
PJM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail customer paziicipation in PJM demand response
programs was raised in the Companies' ESP application and has not yet been decided by
the Commission. For this reason, Integrys contends that AEP-Ohio lacks the authority to
refuse to process the ILR applications and the denial of the application violates the
Companiesr tariffs. Two other curtailment service providers in the AEP-Clhio service
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territory, Constellation and KOREnergy, Ltd., filed memoranda in support of 7ntegrys
motion.z

On March 2, 2009, AEP-Ohio filed a memorandum contra the motion ta cease and
desist. AEP-Ohio affirms the arguments made in this proceeding to prohiUt retail
customers from participating in PJM s demand response programs. Furtfier, AEP-Ohio
argues, among other things, that despite the claims of Integrys andConstellation, AEI?
Ohio is providing, in a timely manner, the load data required for customer enrollment in
the PJM ILR program, informs the customer that AEP-Ohio is not consenting to the
customer's participation in the program, and disrloses that the matter is currently
pending before the Conimission.

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist The movants state that despite AEP-Ohio`s
assertions that the applicants were not eligible to participate in PJM's demand response
progranis, PjIvf rejected AEP-Ohia s opposition to the ILR applications and processed the
ILR applications. Integrys and Constellation further state that, except for two pending
applications, all their customers iri the AEP-Ohio service territory have been certified for
participation in the PJM programs.

As the parties acknowledge, this matber was presented for the Commission's
consideration as part of the ESP application. The Conunission, therefore, specifically
addresses and discusses the issues raised concerning SSO retaif customer participation in
PJM demand response programs at Section VLC of this opinion and order. Accordingly,
we grant Integrys' and ConsteIlation s request to withdraw their motion to cease and
desist.

II. DISCUSSION

A. Applicable Law

Clhapter 4928 of the Revised Code provides an integrated system of regulafion in
which specific provisions were deslgned to advance state poHcies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
econonuc and environmental challenges. In reviewing AEP-Ohio's appB.cation, the
Commission is cognizant of the chaIIenges facing Ohioans and the electric industry and
will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, which was ainended by Senate Bill 221(SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

2 KOREnergy, Ltd., has not ffled to i ntervene in Nds pmceed'mg and, therefore, its memaranda in support
svi12 not be considered.
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(1) Ensure the availability to consumers of adequate, reliable, safe;
efficient, nondiscriminatory, and reasonably priced reta9l
electric service.

-10-

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3)

(4)

(5)

Ensure diversity of eiectric supplies and suppliers.

Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service inrluding, but
not limited to, demand-side management (DSM), time-
differentiated pricing, and impiementation of advanced
metering infrastructure (t1MI).

Encourage cost-efEective and efficient access to information
regarding the operation of the tran.smission and distribution
systems in order to promote both effective customer choice
and the development of performance standards and targets for
service quality.

(6) Ensure effective retail competi.tion by avoiding
anticompetitive subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to tecbnologies that can
adapt to potential environmental mandates.

(9) Encourage implementation of distributed genexation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby ebarges, and net
metering.

(10) Protect at risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

Ltt addition, S8 221 amended Section 4928.14, Revised Code, which now provides
that on January 1, 2009, electric ut'dities must provide consumers with an SSC7, consisting
of either a market rate offer (NIRfJ) or an ESP. The S3O is to serve as the electric utility's
default SSC7. The law provides that electric utilities may apply sirnultaneously for both an
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MRO and an ESP; however, at a minimum, the first SSO application must inciude an
application for an ESP. Section 4928.141, Revised Code, specifically provides tirat an SSO
shall exclude any previously authorized allowances for transition costs, with such
exclusion being effeefive on and after the date that the allowance is scheduled to end
under the electric utility's rate plan. Ln the event an SSO is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the cmn-ent rate plan of an electric
utility shall continue until an SSO is authorized under either Section 4928.142 or 4928.143,
Revised Code.

AEP-Ohio's application in this proceeding proposes an ESP, pursuant to Section
4928143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Conunission to ho(d a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the etectric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an F.SP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customeer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding
econornic development.

The statute provides that the Commission is required to approve, or modify and
approve the F5P, if the ESP, including its prieing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code. In additiory the Commission must reject an FSP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made available to those tlrat bear the
surcharge.

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under Section 4928.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does provide for
a phase-in, it must also provide for the creation of regaIatory assets by authaTizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amount, and shall authorize the deferral's collection through an unavoidable surcharge_
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By finding and order issued September 17, 2008, in Case No. 08-777-EI.-0RD (SSO
Rules Case), the Commission adopted new rules conceming S60, corporate separation,
and reasonable arrangemerds for electric utilities pursuant to Sections 4928.06, 4928.14,
4928.17, and 4905.31, Revised Code. The rules adopted in the SSO Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policy - Section 4928.02, Revised Code

AEP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not impose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the poficies of the state.
According to the Coznpanies, °[t]he public interest is served if the ESP is more favorable
in the aggregate than the expected results of an MI20" (Cos. Br. at 15).

OHA asserts that the Commission "must view the 'more favorable in the
aggregate standard through the lens of the overriding 'public intereat; " and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE/APAC seems to state that the ESP must be more favorable in the aggregate and
comply with the state policy, but also recognizes that state polieies are to be used to guide
the Commission in its approval of an ESP (OPAEjAPAC Br. at 3). OEG agrees that the
policy objectives are required to be met prior to the approval of an ESP (OEG Br. at 1).
The Commercial Group submits that costs must be properly allorated to ensure that the
policies of the state are met, to improve price signals, and to ensure effective retail
competition (Commercial Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed ESP is consistent with the
policy of the state as del3neated in Sections 4928.02(A) through (N), Revised Code, and is
"worthy of approval, without modif'ication `(Cos. Reply Dr. a 7). According to the
Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenors
regarding the impact of AEP-Ohio's ESP on the difficult economic conditions would have
the Commission ignore the statutory standard for approving an ESf and, s`nstead,
establish rates based on the current econonuc conditions (Cos. Reply Br. at 7). tNhile the
Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel
deferrals), they argue that their SSO must be established in accordance with applicable
ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order issued in the
FirstEnergy ESP proceeding,3 the Commission believes that the state policy codified by
the General Assembly in Chapter 4928, Revised Code, sets forth important objecHves,

3 in re Ohia Edrson Cadcpmty, 73re QePeJnnd Etectric IItuminating Campany, and the Taledo Edrson Contpunyy
Case No. 08-935-ELrS80, Opinion and Order at 12 (Decembes 19, 2009) (Pirs'tEtergy b5P Case).
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which the Comnvssion must keep in 4nind when considering all cases filed pursuant to
that chapter of the code. As noted in the FirstEnergy E5P case, in detrnnining whether
the F5P meets the requirements of Section 4928143, Revised Code, we take into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of Section 4928.143, Revised Code.
Accordingly, we agree with AEP-Ohio and will use these poficies as a guide in our
decision making in this case, just as we did in the FirstEnergy ESP Case (Cos_ Reply Br. at
6).4 The Commigaion has reviewed the ESP proposal presented by AEP-Ohio, as well as
the issues raised by the various intervenors, and we believe that, with the modifications
set forth herein, we have appropriately reached a conclusion advancing the public's
interest.

C. Appltication Overview

In their application, the Companies are requesting authority to establish an 8SO in
the form of an ESP pursuant to the provisions of Sections 4928.141 and 4928_143, Revised
Code. The proposed F_SP is to be effective for a three-year perind commencing January 1,
2009. According to the Companies, pursuant to the proposed ESP, the overall, estimated
increases in total customer rates, including generation, transmission, and distribution,
would be an average of 13.41 percent for C5P and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, I?xlubit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable increases for
each customer rate schedule should the actual costs be higher than expected, excluding
transmission costs and costs associated with new government mandates (Cos. App. at 6).

III.. GENEIZATION

A. Fuel Adjustment ClauseFACl

The Companies contend that Section 4928.143(B)(2)(a), Revised Code, authorizes
the unplementation of a FAC mechanism to recover prudently incurred cosfis assoc3ated
with fuel, including consumables related to environmental compliance, purchased power
costs, emission allowances, and costs associated with carbon-based taxes and other
carbon-related regulations (Cos. Ex. 7 at 4-7).

4 Some mi eervenois recopdze that the siate policy objective must be used as a guide to implement the FSP
provision (IEU Br. at 19; OPAE/AFAC Br. at 3).
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1. FAC Costs

The Companies proposed to indude in the FAC mechanism types of costs
recovered through the electric fuel component (EFC) previously used i.n Ohio5 (Cos. Ex. 7
at 3-4). Iu addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
that authorizes the inclusion of all prudently incarred fuel, purrchased power, and
environmensal components (Id. at 4). Companies` witness Nelson itemized and described
the accounts that the Compardes proposed to irulude in their FAC mechanism (Id. at 5-7').

Staff, QCC, and Sierra support the FAC m,echanism that wi11 be updated and
reconciled quarterly (Staff. Ex. 8 at 3-4; OCEA Br, at 4748, 67-68; C7CC Ex. 11 at 4S, 31-41)).
Specifically, Staff witness Strom testified that the coats proposed to be recovered throu,gh
the FAC mechanism are appropriate and recovery of those costs through a FAC
mechanism is logical (Staff Ex. 8 at 3). OCC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a PAC medan,n*n to
automatically recover certain prudently incurred costs (OCEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). Additionally, Staff reconmtended
that annual reviews of the prudency and appropriateness of the accounting of FAC costs
be conducted (Staff Ex. 8 at 3-4), and OCC recommended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarterly period until the subsequent
reconcdiation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (OCC Ex. 11 at 4). ICmger and IEU,
however, seem to state that a FAC mechanisrn cannot be established until a cost oE service
or earnings test is completed (Kroger Br. at 9-10; IEU Br. at 12-15). IEU also questioned
the appropriate term of the proposed FAC mechanism (TEU Br. at 13; Tr. Vol. DC at 143-
146)_

The Commission believes that the establishment of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission a2lowances, and costs
associated with carbon-based taxes and other carbon-related regulations. Given that the
FAC mechanism is authorized pursuant to the ESP provision of SB 221, we wifl limit our
authorization, at this time, to the term of the ESP.

5

6

See Sections 4905.61(G), 4905.66 timough 4905.69, and 4909.159, Revised Code (repeated january 1,.
2001); Chapter 4901:111, Ohio Administrative Code (OAC.) (rescinded November 27, 2003).
In AEF's Brief, the Companies clarified that they did not propose ta coDect a carrying charge on any
FAC under-recovery in one quarberty period untit a reconciliation in the subsequent period occurred.
The only carrymg charge tUat they proposed was on the FAC detecrals ffiat woald not be coIlec6ed until
2012-2018 (Cos. Br. at 27).
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With regard to interest cbarges assessed on any over- or under-recoveries for FAC
costs within the quarterly period until the subsequent reconciliation occurs, we agee with
OCC witness Medine that synunetry should exist if interest charges were assessed on any
under-recoveries (Tr. Vol. VI at 210). However, we do not conclude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as QCC witness Medine suggests (Id. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which will establish the new charge for the
subsequent quarter. These quarterly adjustinents cornbined with the amual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prudency and
accounting review recominended by Staff, is reasonable and should be approved and
implemented as set forth herein. -

(a) Market Purchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a "slice of the system basis" equal to 5 percent of each company's load 'm 2009,
10 percent in 2010, and 15 percent in 2011(Cos. Fx. 2-A at 21)_ The Companies argue that
while these purchases will be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purcliases are pernutted as a discretionary
component of an PSP filing authoriaed by Section 4928.193(B)(2), Revised Code, which
states: "The plan may provide for or include, without Iimitation any of the following:"
(emphasis added) (Cos. Br. at 37). To support its proposal, AEP-Ohio states that the
purchases reflect the continued transition to market rates and represent an appropriate
recognition of the Companies' incorporation of the loads of Ormet Pria►ary Aluminum
Company ((.7rmet) and the certitPed terrltory formerly served by Mononp hPla Power
Company (MonPower) (Cos. Eac. 2-A at 21-22). The Companies further assert that, during
the ESP, they should be able to continue to recover a market-based generation price for
serving these loads, as was previously authorized by the Commission during the RSP
period.

Staff supported market purchases sufficient to meet the additional load
responsibilities that the Companies assumed for the addition of the former MonPower
customers and Onnet to the Companies' system, which equals approximately 7.5 percent
of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incremental
power purchases equal, on average, 5 percent of each company's load in 2009, 7.5 percent
in 2010, and 10 percent in 2011(Id.).
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The Coinpanies responded to StafYs reduction in the amonnt of market purchases

by adding that the Companies also intended to utiiize their proposed levels of market

purcliases to encourage economic development (Cos. Ex. 2-E at7).

Various parties oppose the inclusion of incremental "slice of the systein ` power
purchases in AEP-Ohio's ESP. OEG witness Kollen testified that the Commission should
reject this provision of AEP-Ohio's ESP because the Companies have not demonstrated a

need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prudent because they will uneconomically displace lower cost

Company owned generation and cost-based purchased power that is available to meet

their loads" (C3EG F^c. 3 at 3, 9-10). IEU witness Bowser agrees that this portion of the E53.'

should be rejected (IS[J Ex. 10 at 9). Kroger witness Higgins also concam, stating. °The

o.n1.y apparent purpose of these slice-of-system purchases is to serve as a device for

increasing prices charged to customers' (Kroger Ex. 1 at 9). OCEPi. concurs with the

testimony offered by these intervenor witnesses (OCEA Br. at 53-55). Intervenors aIso

question this provision in light of the AEP Int.erconneclion Agreement (OEG Ex. 3 at 10-

14; CJCEA Br. at 54-55).

Given that AEP-Ohio has explicitly stated that the purchased power is not a

prerequisite for adequately serving the additional load requirements assumed by AEP-

Ohio when adding Ormet and the MonPower customers to its system (Cos. Ex. 2-B at 7),

the Commission finds that Staff's rationale for the support of the proposaT, as well as the
recommendation for a reducflon in the amount of purchased power proposed to equal the

additional load, fails. We struggle, along with the other parties, to find a rational basis to

approve such a proposal in the absence of need. The Commission notes that while we

appreciate AEP-Ohio s willingness and cooperation with regard to the inclnsion of Ormet

and MonPower customers into its system, we believe that the Companies have been able
to prepare and pian for the additions to its system under the current regulatory scheme
and have been compensated during the transitional period. As for the reIiatbce on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved thraugh other means as .autlmed in this opnuon
and order, the Commission s recently adopted rules, and SB 221. Accordingly, we find

that AEP-Ohio's ESP shall be modified to exclude this provision.

(b) OffS,ystem Sales (OSSI

Kroger and OEG contend that FAC costs must be offset by acredit for OSS

margins, stating that other jurisdictions governing other operating companies of AEP

Corporation require such an OSS offset, to revenue re<.luxren'ei'ts (Kroger Br• at 11-12;

Kroger Ex. l at 3, 9,10; OEG Br, at 10; OEG Ex. 3 at 14-15,16-17J. Kroger argues that it is

incongruent to allow a rate increase based on certain costs without exaniining AEE-Obio's
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net costs to determine that AEP-Ohio s costs have actually uureased (Kroger Sr. at 11-12).
OEG notes that the Companies' profits for 2007 from off-system sales were $146.7 million
for OP and $124_1 inillion for CSP (OEG Ex. 3 at 14). OEG reasons that because the cost of
the power plants used to generate off-system sales are included in rates, all revenue from
the power plants should be a rate credit (OEG Br. 10). OCEA raises similar argiunen^.Ls to
those of OEG and Kroger in its brief (OCEA 8r. at 57-59). More specifically, OCEA argues
that the Companies' proposal to eliminate off-system sales expenses from Ohio ratepayers
is not equivalent to providing cnstomers the benefit of off,system sales margins. OCEA
notes that, in other cases, the Commission has required electric utilities to share the
benefits of off-system sales revenue with jurisdictional customers (OCF.A Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the 055 margin. Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Ex. 10 at 4,.Staff Ex. 8 at 3; Staff Br.at 2).

The Companies argue that an OSS offset to FAC charges is not required by Section
4428.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-E at 8-9; Cos.
Reply Br. at 12). The Companies also state that the regulatory or_ statutory regimes in
other states have no bearing on Ohio or Ohio's statutory requfrements (Id.). As to the
other arguments raised by OEG and OCEA, the Companies argue that the intervenors'
arguments ignore the fact that the Companies' ESP reduces the FAC and environmental
carrying cost expenses for AEP-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Ex. 7, F.xhibits
P7N-1, PJN-2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Commission is not persuaded by the
intervenors' argumenta. We do not believe that the test3mony presented offered adequate
justification for modifying the Companies proposed ESP to offset OSS margins from the
FAC costs. Section 4428.143(13)(2)(a), Revised Code, specifically provides for the
automatic recovery, without limitafion, of prudently incurred costs for fuel, purchased
power, capacity cost, and power acquired from an affiliate. As recognized by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any OSS margins. Addiflonally, Ohio law governs the
Companies` ESP applicatiory and thus, we are not persuaded by the arguments of Kroger
regarding how other jurisdictions handle 05S margins. Moreover, consistent with our
discussion in Section VTI of our opinion and order, we do not believe that OS6 should be a
component of the Companies' ESP, or factored into our decision in this proceeding.
Intervenors cannot have it both ways_ they cannot request that OSS margins be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the significantly excessive earnings test (SF.EI')
calculation.
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(c) Alternate EnerQV Portfolio Standards (including Renewable
Energq Credit prograin.l

Section 4928.64, Revised Code, establishes alternative energy portfolio standards
which consist of requirements for both renewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarks for renewable
energy resources and solar energy resources beginning in 2009.

The Companies' ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased,
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7,19).
Tbe Companies stated that they plan to purcha.se almost all of the RECs required for 2004.
The Companies further state that they will enter into renewable energy purcha.se
agreements (REPAs) to meet compliance requirements for the remainder of the ESP
period, for which they have already conducted a request for proposal (Cos. Ex 9 at 10-11).
The Compani.es also recognized that recovexy of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to include all of the renewable energy costs within the FAC
meh??usm and not as part of any FAC deferral. The Companies, however, recognized
that their request for proposal and procurement practices for renewable energy wiB be
subject to a prudency review and the renewable purchases subject to a financiat audit
(Cos. Br. at 96-98).

Staff and OPAE/APAC express concem with the Companies' plan to include
renewable energy purchases and RECs as a component of the FAC mechanism (Staff F)c. 4
at 6-7; Staff Br. at 4-5; OPAE/APAC Br. at 11).

The Coinmission notes that the renewable energy purchases and RECs
requirements are based on Section 4928.64(E), Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Coinpanies recognition that such
costs must be accounted for separately from fuel costs, and is not to be deferred, the
Commission finds that Staff's and OPAE/APAC's issue is adequately addressed.
Accordingly, with that clarification, the Commission finds . that this aspect of the
Companiesf kSP application is reasonable and should be adopted_

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current S60. The Companies started with the EFC rates that were
unbundled as part of the electric transiflon plan (ETP) proceedings (those in effect as of
October 5,1999) (step #1), and then added calendar year 1999 amounts for the additional
fuel, purchased power, and environmental accounts that are included in the requested
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FAC mechanism for this proceeding (1999 data from FERC Form 1 and other financial
records were used as the base period for the additianal components that were not in the
frozen EFC rates) (step #2) (Cos_ Ex. 7 at 8). The Companies then adjusted the 1999 frazen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equaI to the fuel-related costs presently embedded in the Companies' most recent SSO
(i.e., the RSP) (Id.). The subseqnent rate changes that occurred during the RSP period and
reflected in step #3 of the Com.panies' calculation included annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 2007 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in OP's
base period PAC rate by the amount of the Gavin Cap and mine investment shutYiown
cost recovery component that was in OP's 1999 EFC rate given that the Regulatory Asset
Charge (RAC) established in the EIT' case expired (Id. at 9).

Staff argued that the actual costs should be used in deterniining the FAC baseline
and, therefore, recommended using 2007 actual data, escalated by 3 percent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff rx. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are currently recovering for
fuel-related costs (Id.). Additionally, Staff notes that this proposal produces a result that
is very close to the result produced by utilizing the Companies' methodoIogy (Staff Br. at

3).

OCC recommended the use of 2008 actual fuel costs to establish the FAC baseline,
which wiIl be reconciled to actual costs in the future FAC proceeding (OCC Ex.10 at 11-
14). OCC's witness testified that her concern is that if the FAC baseline is established too
low, the base portion of the generation rates (the non-FAC portion) wilI be established too
high (OCC Ex. 10 at 13). In its Brief, OPAE/APAC opposed the Companies' use of 1999
rates as the baseline and seems to support OCCs recommendation to use 2008 fuel costs
(OPAE/APAC Br. at 11-12). The Companies' zesponded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting po9nt to
calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non FAC generation rate as
well since the non-FAC component of the current generation SSO was determined to be
the residual after subtracting out the PAC component (Id.).

As noted by OCCs witness, the 2008 actval fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. Wlvle both had a different starting
point to the calculation of the 2008 pmxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establfsh a baseline. Therefore, based on the evidence
presented, we agree with ShafPs resulting value as the appropriate FAC baseline.
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3. FAC Deferrals

The Companies proposed to mitigate the rate impact on customers of any FAC
increases by phasing in their new ESP rates by deferring a portion of the annual
incremental FAC costs during the F9P (Cos. App. at 4-5; Cos. Ex. 3 at 11; Cos. Ex. 1 at 13-
15). The amount of the incremental FAC expense that would be recovered frortt
customers would be limited so that total bill increases would not be more than 15 percent
for each of the three years of the ESP (Id). The 15 percent target for FAC does not include
cost increases associated with the transmission cost recovery rider (TCRR) or with any
new government mandates (the Companies' could apply to the Commission for recovery
of costs incurred in conjunction with compliance of new government mandates, including
any Conamission rules imposed after the.filing of the AEP-Ohio application (Cos. App. at
6)). The Companies proposed to periodically reconcile the FAC to actual costs, subject to
the inaximum phase-in rates (Cos. Ex. 1 at 14-15). Under the Companies` proposal, any
incremental FAC expense that exceeds the inaximum rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 million by December
31, 2011 for CSP and $554 million by December 31, 2011 for OP (Cos. Ex. 6, Exhibit LVA-
1). If the projected FAC expense in a given period is less than the maxirnum phase-in
FAC rates, the Companies proposed to give the Commission the option of charging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (Id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to
2018 (Id.).

As noted previously, Staff, OCC, and Sierra support the FAC mechanisrn that tvi.B.
be updated and reconciled quarterly (Staff. Ex- 8 at 3-4; OCC Ex, at 11 at 45, 31-40; OCEA
Br. at 47-48, 67-68). Staff, OCC, and Sierra, however, oppose the creation of any long-term
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br. at 62). Siznilarly, the Comtnercial
Group recommended that "castomers pay the full cost of fuel during the ESP"
(Commercial Group Ex. l at 9). Constellation argued that the deferral proposal should be
rejected because it masks the true cost of the ESP generation, deferrals have the effect of
artificially suppressing conservation, the carrying costs proposed by the Companies
would be set at the Companies' cost of capital, which would include equity, and
customers do not want to pay inberest on any deferred amounts (instead, customers
would rather pay when the costs are incurred so as to not pay the interest) (Constellation
Br. at 8-9). The Schools also questioned the need for the phase-in of rates, as well as the
avoidability of the surcharge that would be created to collect the deferred fuel costs, with
carrying charges, from 2012 to 2018 (Schools Br. at 3).
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If the Conunission, however, authorizes such deferrals to levelize rates during the
ESP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that do not extend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br. at 62).
IEU also supports the use of a phasL-in to stabilize rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the ESP term (IEU Br. at
27-29).

Furthermore, UCC opposed the Companies use of WACC, stating that sach an
approach is not reasonable and results in excessive payments by customers (CICC Ex. 10
at 34). Through testimony, OCC asserts that the carrying charges on deferrals should be
based on the current long-term cost of debt (OCC Ex. 10 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, (>eC seems to have modified its position and is now arguing
that the carrying charges should be calculated to reflect the short term actUal cost of debt,
excluding equity (OCEA Br. at 62). In reliance on C1CC's testimony, Constellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). The
Commercial Group also opposed the use of WACC; instead, Commercial Group witness
Gorman recommended that the Compariies finance the FAC phase-in deferrals entirely
with short term debt given that the accruals are a temporary investment and not long-
term capital (Commercial Group Ex.1 at 9-11).

Additionally, the Commercial Group and OCC argued that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income taxes
(Commercial Group Ex. 1 at 9-10; OCEA Br. at 63). Commercial Group witness C,orman
testified that if a company does not recover the fuel expense in the year that it was
incurred, the company will reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a temporaty rrocovery of the
fuel expense via a reduction to the curmnt income tax expense (Commercial Group Ex. 1
at 10). Commercial Graup witness Gorman then goes on to recognize that.the income tax
will ultinnately have to be paid after the incremental fuel cost is recovered from
customers, but states that, while deferred, the company wilI partially recover its deferred
fuel balance thraugh the reduced income tax exjiense (Id.). To bolster their argurnent that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record
evidence to support its position.

AEP-Ohio, on the other hand, argued that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. AEP-bhio witness Assante testified
that lirniting the application, of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service raternaking approach in a
generation pricing proceeding (Tr. Vol. N at 158-I60). Additionally, while the Companies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the Companies
stated that they would accept a modification to their ESP that eliminated such deferrals
(Cos, Reply Br. at 41-42).

To ensure rate or price stability for consurners, Section 4928.144, Revised Code,
authorizes the Commission to order any just and reasonable phase-in of any eleclric
utility rate or price established pursuant to 4928.143, Revised Code, with carrying charges,
through the creation of regulatory assets. Section 4928.144, Revised Code, also mandates
that any deferrals associated with the phase-in authorized by the Commission shall be
collected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, limit the time period of the phase-in or the recovery of the deferrals created by
the phase-in through the unavoidable surcbarge.

Contrary to flCC and others,7 we belfeve that a phase in of the increases is
necessary to ensure rate or price stability and to mitigate the impact on customers during
this difficult economic period, even with the modifications to the ESP that we have made
herein. To this end, the Commission appreciates the Companies' recogniflon that over 15
percent rate increases on customers bills would cause a severe hardship on customers.
Nonetheless, given the current econornic cIimate, we believe that the 15 percent cap
proposed by the Companfes is too high.S Therefore, we exercise our authority pursuant
to Section 4928.144, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent for
CSP and 8percent for OP for 2009, an increase of 6percent for CSP and 7percent for OP for
2010, and an increase of 6percent for CSP and 8percent for OP for 2011 are more
appropriate levels.

Based on the application, as modified here9n, the resulting increases amount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cents/kWh for
CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for CSP and OF,
respectively, in 2010; and 6.31 cents/kWh and 531 cents/kWh for C5P and OP,
respectively, in 2011.

Any amount over the allowable total biIl increase percentage levels will be
deferred pursuant to Section 4928.144, Revised Code, with cariying costs. If the FAC
expense in a given period is less than the maximum phase-in FAC rate established herein,
the Companies shall begin amortiaation of the prior deferred FAC balance and increase
the FAC rates up to the maxinnum levels allowed to reduce any existing deferred FAC
expense balance, including carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remaining at the end of 2011 shall be recovered

7 See, e.g., oCC Reply Br. at 45-46; Conste0ation Br. at 6-9.
8 Numemus leriers filed in the docket by various customers canfum our belief.
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via an unavoidable surcharge. We believe that this approach balances our objectives of
limiting the total bifi increases that customers witl_ be charged in any one year with
m9nimizing the deferrals and carrying cbarges collected from customers.

Based on the record in ffiis proceeding, we do not find the intervenors arguments
concerning the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in which.the Companies are expected to carny the fuel expenses
incurred for electric service ah•eady provided to the custorners,g we find that the
Companies have met their burden of demonstrating that the carrying cost rate calcalated
based on the WACC is reasonable as proposed by the Companies. As explained
previously, Section 492$.144, Revised Code, provides the Commia.sion with discretion
regarding the creation and duration of the phase-in of a rate or price estabTished pursuant
to Sections 492$.141 through 4928.143, Revised Code. The Commission is not convinsed
by arguments that limit the collection of the deferrals to the term of the EBP. Limiting the
phase-in to the term of the F5P may not ensure rate or price stability for consumers within
that three-year period and may create excessive increases, which may defeat the putpose
for establishing a phase•in. The limitation of any deferrals to the ESP term may also
negate the cap established by the Commis.sion herein to provide stability to consuaters.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remainiug at the end of the ESP term shall occur fram 2012 to 201$ as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
basis,10 we have recently explained that this recommendation accounts for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable.11 If we were to adopt the net-of-tax recommendation, the Companies would
not recover the fnIl carrying charges on the authorized deferrals. We believe that this
outcome would be inconsistent with the explicit directive of Section 492&.144, Revised

9 We agree with the Companfes that ttas decision is consistent with our decisimn in the recmt'fCRR and
accounting cases with regard to the calculation based on the long-term oDst of debt See Is re Calumbtta
Southern Power Company and Olda Power Company, Case No. 08-1202 E4UNC, Fhtding and Order
(December 17, 2008) and In re CdunrBus Southern Power Cotnpattg and Ohfo Power Cmnpany, Cave No. 06-
13tY1-EL-UNC, Finding and Order (December 19, 2008). However, we believe that, with regard to the
equity component these cases are distmgu9shable from the current PSR' proceeding, where we are
establishm.g the atandard service offer and requirmg the Companies to defer the cotleclion of incurred
generation costs aesocia6ed with fuel over a ionger period. We also believe that tLis dea-Aon is
reasonable in S.ght of our reduction to the Companies' proposed FAC deferral cap, wbich may have the
effect of requiring the Companies to defer a higfier percentage of FAC costs tban wbat was otherwise
proposed.

OCEA Br. at 63-64; Coatmercial Graap Ex I at 9-10.

In re OFua Edison Co., The (.'leoe7med Electrrc I1lttnrfnating Co., Toleda Edfaon Co., Case No. 07-551-B-AJR, et
al, Opinion and Order at 10 (ranuary 2I, 2009).
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Code: "If the cotnmis.sion's order includes such a phase-in, the order also shait provide
for the creation of regulatory assets pursuant to generally accepted accounting principles,
by authorizing the deferral of incurred costs equal to the amount not collected, plus
can•ying charges on that amount" Therefore, we find that the ca.rrying charges on the
FAC deferrals should be calcu2ated on a gross-of-tax rather than a net-of-tax basis in order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Companies' E4P to lower the overall amount that may be
charged to customers in any one year.

B. Incremental Car1Lng Cost for 2001-2008 Environmental Investment and the
Carr^jng Cost Rate

A component of the non-FAC generation increase is the incre.uxental, ongoing
carrying costs associated with environmental investments made during 2001-20Q$. The
Companies propose to incfude, as a part of their ESP, costs directly related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on environmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the. incremental amount of the
environmental investments made at their generating facilities from 2001 to 2008. The
Companies` amlual capital carrying costs for the incremental 9A01-2008 enviroivnental
investments not currently reflected in rates equals $84 million for OP and $26 miIlion for
CSP. The Companies' ESP includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company multiplied by the
carrying cost rate.

Each. company's capital expenditures in the ESP are determined by the
expenditures made since the start of the market development period as offset by the
estimate iutcluded in the Companies' rate stabilization plan (RSP) case, Case No. 04-169-
EL-UNC, and the environmental expenditnres included in the Companies adjustments
received in the RSP 4 Percent Cases12 (Cos. Ex 7 at 15-17, Exhibits P)N-8, PjN-12). The
Companies calculated the carrying cost rate based on levelized investrnent and
depreciation over the 25-year life of the environmental investment. CSP and OP utilized a
capital structure of 50 percent common equity and 50 percent debt to calculate the
carrying charges, asserting that such is consistent with the capitat strucfiue as of
March 31, 2008, and consistent with the expected capital structure during the ESP period.
Short-term debt and the Gavin Lease were excluded from OP's capital structure. AEP
Ohio asserts that such was the process in the RSP 4 Percent Cases. AEP-Ohio also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROH as used by the Commission in the proceeding to transfer

12 In re Columbus Southenc Power Campasy mut Ohio Poraa Company Case Nox 07-1132-ELdJNC, 07-1191-
Etrl].NC, and 07-1776-E7rUNC {RSP 4 Percent Cases).
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MonPower's certified territory to C'SP (MonPower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PJN-8, Fxhibits PJN-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified tliat the Companies should be allowed to recover carrying costs
associated with capitali2ed investments to comply with environmental reqtlirements
made between 2001-2008 that are not currently reflected in rates (Staff Ex. 6 at 2, 4-5).
Staff confirmed that AEP-0hio's estimated revenue increases for in,cremental carrying
costs associated with additional environmental investments in the amoultts of $26 miBion
for CSP and $84 miIlion for OP are not currently reflected in rates (Id.).

OCEA and OEG oppose the Companies' request for recovery of environm.entat
carryin.g charges on investments made prior to Jartuary 1, 2009. OEG corntends that the
rates in the RSP Case inciuded recovery for environmental capital improvements rnade
through 1]ecember. 31, 2008, as reflected in the RSP 4 Percent Cases. Further, OCEA and
OBG argue that SB 221 orSy permits the recovery of carrying costs associated with
environmental expenditures that are prudently incurred and that occur on or after
January 1, 2009, pursuant to Section 4928.143(B)(2)(b), Revised Code (OCEA Ex.10 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to environlnental capital additions made
after January 1, 2009, in the ESP in accordance with Section 4928.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and Kroger argue that the Companies` assertion that
existing rates do not reflect envirornnentat c.arrying costs ignores the Companies' non-
environmentaI invesfinent and the effects of accumulated depreciation and, therefore,
according to OEG and Kroger, fails to demonstrate any net under-recovery of generation
costs in total by the Companies (OEG Ex. 3 at 21; Kroger Ex. 1 at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the
earnings to make the environmental investments (OCEA Ex.10 at 32; APAC/OPAE Br. at
5-6).

Further, OCEA asserts that there are several reasons that the Companies' attempt
ta recover environmental carrying cost during the ffiP is unlawful. OCEA contends that
it is retroactive ratemakin.g14 and Senate Bill 3, which was the governing law from 2001 to
2005, included rate caps pursuant to Seclion 4928.34(A)(6), Revised Code, and the RSP,
.applicable to 2006 through 2008, included limitations on the rate increases. TIlerefore, the
Companies can not collect now for costs incurred during those periods. Further, OCEA

13 In the Matfer of the Traixsfer of Mon.ongabaGe Pou+er Compattfs Ccrtifi'ed TerriEory in Ohio to f1re Columbus
Southenz Powar (-.omprmy, Case No. 05-765.EGUNC.

14 Keco Industries, Inc v. Cineinnati & Suburbaa 8e1! Tei. Cn. (1957),166OIiio St. 225_
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states that allowing for recovery of such environmental carrying costs would also violate
the Stipulation and the Commission's order in the ETP case.15

OCEA argues that, should the Commission allow AII? Ohio to recover carryitlg
costs on environmental investments, the Companies carrying charges should be based on
actual investments made, not actual and forecasted environmental expenditures, and the
carrying costs should be adjusted. More specifically, OCEA recommends that because the
Companies failed to provide any support or expIanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Commnission should not grant recovery of these aspects of the Companies` request.
Additionally, OCEA and IEU argue that the proposed carrying cost rates do not reflect
actual financing for environmental investments, which could impact the calculation of the
carrying cost rates (lEU Br. at 21-22, citing IEU Ex. 7 at 132-133; Tr. Vol. XI at 111113;
OCEA Br. at 7I-72). The carrying cost rates, according to IEU and OCEA, should be
revised to reflect actual futancing, including the use of pollution control bonds that have
been secured by the Companies (Id.). To support their argument, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that "if specific financ.ing mechanisms
can be identified that would be appropriate and applicable to the assets being financed, I
see no reason why those shouldn t be specifically used"16 (MU Br. at 2122; OCEA Br, at
72-73), However, Staff witness Cahaan also stated that "[A]t the time when we looked at
the carrying cost calculations it seemed reasonable, given th.e cost of debt and cost of
equity of the company,"17 which is consistent with his prefiled testimony that said: "I
have examined the carrying costs rates provided to Mr. So1ima.1 and found flletn to be
reasonable" (Staff Ex,10 at 7).

OCEA also recommends that the carrying costs for deferrals of environmental costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
origina.l cost of the environmental investment but at cost minus depreciation. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaldn.g, but overstating the depreciation
component. OCEA also advocates that the carrying cost rates, 13.98 percent for OP and
14.94 percent for CSP, are too high in light of the economic envimnment at this time
(OCEA Br. at 73-74). Finally, OCEA urges the Commission to offset the Companies'
request for carrying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to talce a tax deduction for "qualified
production activities income" equal to 6 percent in 2009 and 9 percent in 2010 and

15 In the Matter of the Application of Cotumbus Soutbern Power Cunrpany and Ohia Power Ctrmyrniy forAyproval
of TFuir Etectric Zransitiaa Plmu and fur Receipt of Trarssition Rearnues. Cam Nae. 99-1724 EL E71' and 94
1730-BIrETP, Oparion and Order (September 18, 2000).

16 Tr. Vol XQ at 237.

17 Id
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thereafter. IEU, OEG, and OCEA request that the Coinmiasion adjust the carrying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies 07-63 Caser& and in the FirstEnergy ES!' Case. OCEA argues that while
Section 4928.143(B)(2)(a), Revised Code, aRows the Companies to automatically recover
the cost of federally mandated carbon or energy taxes, which will be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction
(OCEA Br. at 74-75; IEU Br. at 21; IEU Ex. 10 at 6; OEG Pac. 3 at 23).

The Companies emphasize that their request for canying costs is for the
incremental carrying charges on the 2001-2008 invesmnents that the Companies wIII incur
post-lanuary 1, 2009. AEP-Oluo explained that the carrying costs themseives are the costs
that the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "without limitation° language in Section 4928.143(B)(2), Revised Code, supports
their request (Tr. Vol. XIV at 93, 114). AEP-Ohio stresses that Section 4928_143(B)(2),
Revised Code, is the basis for the carrying cost request as opposed to paragraph (B)(2)(a)
of Section 4928.143, Revised. Code, as OCEA and OEG claim and, therefore, the arguments
as to retroactive ratemaking are misplaced (Cos. Reply' Br. at 29-30). Further, the
Companies insist that Section 4928.143(BX2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the generatton units
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. Ex. 7-B at 7).

As to the claims that the carrying costs are overstated, the Companies ciaim that
the levelized depreciation approach used by the Companies is better for customers than
traditional ratemaking given the relative newness of the environmenta] investments (Tr_
VoL V at 55-56; Tr. Vol. VII at 22 23). The Companies also argue that the Companfes
investments in environmental compliance equipment during 2001-2008 were not factored
into the rates unbundled in 2000 and capped under the ETP case as alleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exhibits PJN-8 - PJN-9 and PJ1V-12). The Companies reply that the
intervenors' request to adjust carrying charges for the Section 199 deduction is flawed.
.AEP-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AEl'-Ohio asserts has been recognized by FERC and the
Financial Accounting Standards Board. Tbe Companies further note that IBTJ witness
Bowser indeed confirmed that Section 199 does not reduce the statutory tax rate (rr. Vol.
XI at 271-273). The Companies also argue, and IEU witness Bowser agreed, that the
Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

18 Irz re Columbus Sotttlrern Pomer Company mrd Ohfa Paaer Cmpmcy, Case No. 07-63-HL-UNC^ Opmion and
Order (October 3, 2007) (67-63 Case).
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AEP-Ohio is reduced if one of the othei AEP Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br. 36; Tr. Vol. )G at 266-267). Accordirngly, the
Companies state that AEP-Ohio has not been able to take the fuI1. deduction (Tr. Vol. )(IV
at 115-117). Further, the Companies argue that the intervetwxs have misinterpreted the
Commission's decision in the FirstEnergy ESP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction For these reasons, the Companies
request that the Conunission reconsider adjusting caziying charges for the potential
Section 199 deduction.

Upon review of the record, we agree with Staff that AEP-0hio should be allowed
to recover the incremental capital canying costs tFmt wiil be incurred after January 1,
2009, on past environmental investments (2001-2008) that are not presently reflected in the
Companies' existing rates, as contemplated in AEP-Ohio's RSP Case. Further, the
Commission finds that this dec'vsion regarding the recovery of contntuing carrying costs
on environmental investments, based on the WACC, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Cases. Additionally, we agree with Staff that the
levelized carrying cost rates proposed by AII'-OMo are reasonable and, therefore, should
be approved. We further find, as we concluded in the FirstEnergy ESP Case, that
adequate modifications to the Companies' FSP application have been rnade in this order
to account for the possibility of any applicable Section 199 tax deductions.

C. Annual hTorrFAC Increa.ses

The Companies proposed to increase the non-FAC portion of their generation rates
by 3 percent for C.`5P and 7 percent for OP for each year of the IssP to provide a recovery
mechanism for increasing costs related to matters such as carrying costs associated with
new environmental investments ma.de during the ESP period, increases in the general
costs of providing generation service, and unanticipated, non-mandated generation-
related cost increases. Specifically, as part of this automatic increase, the Companies
intend to recover the carrying costs associated with anticipatecl etvirornnental
investments that wilt be necessary during the ESP period (2009-2011) (Cos. Br. at 27; Cos.
Reply Br. at 46-49). The Companies argued ffiat the annuaI increases are not cost-based
and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generation plant dosures and the other
for OP's lease associated with the scrubber at the Gavin Plant, which would require
additional Commission approval during the ESP. After establishing the FAC coiK ►ponent
of the current generation 550 to get a FAC baseline, the Companies determined that the
remainder of the current generation SSO would be the non-FAC base compoaent

The intervenors oppose automatic annual inc,waQes in the non-FAC component of
the generation rate, and argue that any generation increases should be cost based (4EU Br.
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at 24; OPAE/APAC Br. at 6; OEG Br. at 12; OCEA Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 million for C5P and
$262 million for OP, the annual increases should be disaIIowed (OEG Ex. 3 at 18-19);
Sindlarly, Kroger argu.es that AEP-Ohio did not appropriately account for cosu associated
with the non-FAC component of the proposed generation rates (Kroger Br. at 14):

Staff opposes CSP's and OP`s recommended anaual, non-FAC increases of 3 and 7
percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-FAC generation component would be half of the
proposed amounts; therefore, recommending annual increases of 1.5 percent for CSP and
3.5 percent for OP (Id.). Staff witness Cahaan rationalized the proposed reduction by
statiug that "an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.
With the recent financial crises, we are entering a recessionary, and possibly a
deflationary, period and any expectations of price increases need to be revised
downward" (Id.). Furthermore, while recognizing that the ultimate balancing of interests
lies with the Commi.ssion, Staff witness Cahaan testified that Staff's recommended
reduction in the proposed increases was a reasonable balance between the Companies'
obligation and costs to serve customers and the current economic conditions (Tr. VoL XII
at 211). The Companies rejected Staff's rationalization for the reduction in their proposed
non -PAC increases (Cos. Reply Br. at 49). IEU also rejected StafYs ration.alization for the
reduction, argaing that no automatic increases are warranted (IEU Br. at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmentaI equipment and to be in compliance wi.th current and future environmental
requirements, Staff witness Soliman also recommended that AEP-Ohio be permitted to
recover carryin.g costs for anticipated environmental investments made during the ESSP
period (Staff Ex. 6 at 5). Staff recommended that this recovery occur through a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the investments have been made
(Staff Br. at 6-7). Specifically, Staff suggested that the Commission require the Companies
to file an application in 2010 for recovery of 2009 actual environmental investment cost
and annually thereafter for each succeeding year to reflect actual expenditures M. VoL
XII at 132; Staff Ex. 10 at 7). OCEA seems to agree with Staff s recommendation (OCEA
Br. at 71).

The Companies further respond that Section 4928.143, Revised Code, does not
require that the SSO price be cost-based and, instead, Section 4928.143(B)(2)(e), Revised
Code, authorizes electric utilities to include in their ESP provisions for automatic
increases in any component of the SSO price (Cos. Reply Br. at 48-49).
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The Cosnmission finds StafPs approach with regard to the recovery of the canying
costs for anticipated environmental investments made during the ESI' to be reasonable,
and, therefore, we direct the Companies to request, through an annual filing, recovery of
additional carrying costs after the investments have been made_

We also agree with Staff that the economic conditions must be balanced against the
Companies' provision of electric service under an ESP. In balancing these two intereshs,
as well as considering all components of the ESP, we believe that it is appropriate to
modify this provision of the Companies' ESP and remove the indusion of any automatic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost-based, but
that are significant, equaling approximately $87 million for CSP and $262 million for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. Vol. XIV at 209-209). We also believe the
modif'ication is warranted in light of the fad that we bave removed one of the Companies
significant costs factored into establishing the proposed automatic increases.
Accordingly, we find that the FSP should be modified to eliminate any automatic
increases in the non-FAC portion of the Companies generation rates.

IV. Df.Sd'RTBUTION

A. Annual Distribution Increases

To support initiatives to improve the Companies' disfribation system and service
to customers, the Companies proposed the following two plans, which will result in
annual distribution rate increases of 7 percent for CSP and 6.5 percent for OP:

1. Enhanced Service Rgh ^bih Plan (ESRP)

The Companies proposed to implement a new, three-year ESRP pursuant to
4928.143(13)(2)(h), Revised Code,19 which includes an etlhanced vegetation irnitiative, an
enhanced underground cable initiative, a distribution automation initiative, and an
enhanced overhead inspection and mitigation initiative (Cos. Ex. 11 at 3). 4Vhile noting
that they are providing adequate and reliable electric service, the Contpanies justify the
need for the ESRP by stating that customers' service reliability expectations are increasing,
and in order to maintain and enhance reliability, the ESRP is required (Id. at 3, 8, 10-14).
AEP-Oh3o further states that the three-year PSSRP, consisting of the four reliability

19 On page 72 of its brief, the Companies rety on Section 4928.154(0)(2)(h). Revised Code, to support their
request to receive cost recovery for the inecemental costs of the wtuemeaial FSRP activities. We are
assuming that the reference was a typograpliical error and that the Coatpanies intended ta cite to
Section 4928.143(B)(2)(h), Revised Code (see Cos. Reply $r. at 56-51).
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programs, is designed to modernize and improve the Companies' t4iswbution
infrastructure (Td.)_

(a) Enhanced ve eg tatian initiative

The Companies state that the purpose of this new initiative is 5o improve the
customer's overall service experience by reducing and/or elintinating momentary
interruptions and/or sustained outages caused by vegetation. The Companies proposed
to accomplish this goal by balancing its perforrr,ance-based approach to reflect a greater
consideration of cycle-based factors (Id, at 26-28). The Companies state that under their
proposed vegetation initiative, they will employ additional resources (approx â.mately
double the cnrrent number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduling, increase the level of vegetation management work
perform.ed so that all distribution rights-of-way can be inspected and maintained, and
utilize improved fiechnologies to coIIect tree inventory data to optimize planning and
scheduling by predicting problem areas before outages occur (Id. at 28-29).

(b) Enhanced underground cable iniiiative

The Companies state that the purpose of this initiative is to reduce momentary
interruptions and sustained outages due to failures of agin,g underground cable. The
Companies' plan to target underground cables manufactured prior to 1992 to replace
and/or restore the integrity of the cable insnlation (Id. at 31).

(c) Distribution automation (DA) initiative

The Companies explain that DA is a critical component of their proposed
gridSMART distribution initiative that is described below. DA is an advanced technology
that improves service reliability by uiinimizing, quickly identifying and isolating faulted
distribution line sections, and remotely restoring service interruptions (Id. at 34-35).

(d) Enhanced overhead inspection and mitigation initiative

The Companies state that the purpose of this initiative is to improve the custome{s
overall service experience by reducing equipment related momentary interruptions and
sustained outages. The Companies intend to accomplish this goal through a
comprehensive overhead inspection process that wiil proactively identify equipment that
is prone to fail (Id. at 18). The. Companies also state that the new program will go beyond
the current inspecfion program required by the electric service and safety (FSSS) rules,
which is a basic visual assessment of the general condition of the distribution facilities, by
conducting a comprehensive inspection of the equipment on each strnctare via walking
the circuit lines and physically climbing or using a bucket truck to inspect (ld, at 19). In
conjunction with this program, AEP-Ohio proposes to focus on five targeted overhead

000000101



08-917-EL-SSO and 08-918-PI CSO -32-

asset initiatives, including cutout replacement, aTTester replacement, recloser replacement,
34.51:V protection, and fault indicator (Id. at 20-22).

Generally, numerons intervenors and Staff opposed the disfribution uutiatives and
cost recovei3r of such initiatives through this proceeding. Many parties advocated for
deferral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future distribution base rate case (Staff Br. at 7; Staff EFx.1 at 6-7; OPAE/APAC at 19; IEU
Br. at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br. at 6). Further, OC33A argued that
the Companies have not demonstrated that the E5RP is incremental to what the
Companies are required to do and spend under the current F.SSS rules and current
distribufion rates (OCEA Br. at 44; tCC Fx.13 at 8-11). While supporting several aspects
of the Companies FSRP programs, Staff witness Roberts also questioned the incremental
nature of the proposed fiSRP programs (Staff Ex. 2 at 4-6,13,17,18; Tr. Vol. VIII at 70-77).

The Commission agrees, in part, with Staff and the intervenors. The Commission
recognizes that Section 4928.143(8)(2)(h), Revised Code, authorizes the Companies to
include in its ESP provisions regarding single-issue ratemalcing for distribution
infrastructu.re and modernization incentives. However, while SB 221 may have allowed
Companies to include such provisions in its ESP, the intent could not have been to
provide a 'blank check' to electric utilities. In decid'nmg whether to approve art ESP that
contains provisions for distribution infrastructure and modesnization incentives, Section
4928.143(B)(2)(h), Revised Code, specifically requires the Commission to examine the
reli.ability of the electric utility's distribution system and ensure that customers' and the
electric utilities' expectations are aligned, and to ensure that the electric utility is
emphasizing and dedicating sufficient resources to the reliability of its distribution
system. Given AEP-Ohio's proposed ESRP, the only way to examine the full distribution
system, the reliability of such system, and customers' expectations, as well as whether the
programs proposed by AEP-Ohio are "enhanced" initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this ivne, the Commission denies the Coinpanies' request to
implement, as well as recover costs assodated therewith, the enhanced underground
cable initiative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these i.ssues, we concur with OHA:
"The record ia this case reflects the fact that the distribution prong of AEP's electric
service deserves further Commission scrutiny - but not in the context of this accelerated
ESP proceeding" (OHA Br, at 17).

Nonetheless, the Comm.ission finds that AEP-Ohio has demonstrated in the record
of this proceeding that it faces increased costs for vegelatton management and that a
specific need exists for the implementation of the enhanced vegetation initiative, as
proposed as part of the three-year ESRP, to support an irureaienial level of reliability
activities in order to maintain and irnprove service levels. The Companies' current
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approach to its vegetation management program is mostIy reactive (Staff Ex. 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not on3y reacts to certain incidents and
problems, but that also proactively Umits or reduces the impact of weather events or
incidents. In addition to reacting to problems that occur, it is imperative that AEP-Ohio
irnplements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the remrd that increased spending earatarked for
specific vegetation initiatives can reduce free-caused outages, resulting in better reliability
(Cos. Ex. 11 at 27-31). OCC witness Cleaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that incorporates a cycle-based txee-trinm7ing program with a performance-based
program (OCC Ex. 13 at 30, 35). Staff witness Roberts further supported the move to a
new, four-year cycle-based approach and recommended that the enhanced vegetation
initiative incIude the following: end-to-end circuit rights-of-way inspeclions and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, atnd facilities; greater dearance of all overhang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property owner's permission can be secured, and using technology to collect
tree inventory data to optimize planning and scheduling (Staff Ex. 2 at 13).

The Commission is satisfied that the Companies have demonstrated in the record
that the costs associated with the proposed vegetation initiative, included as part of the
proposed three-year F_SRP, are incrementai to the current Disttibution Vegetation
Management Program and the costs embedded in distribution rates (Cos. Fac.11 at 2631).
Specifically, the Companies proposed to employ additional resources in Ohio, place a
greater emphasis on cycle-based planning and scheduling, and inccease the level of
vegetation management work performed (Id. at 28-29). Although c]CC's witness
questions the increvtental nature of the costs proposed to be inciuded in the enhanced
vegetation initiattve, OOC offered no evidence that the proposed initiative is already
incIuded in the current vegetation management program, and filius, is nat incremental
(CCC Fx.13 at 30-36). Rather, OCC seems to quibble with the defuution of °enha!±ced "
OCC witness Cleaver stated; "I recommend that the Commission rule that the Company's
proposed Vegetation Management Programs, while an improvement over its current
perforinance based program, is not an entrancernent but rnther a reffection of additionnt tree
triauning needed as a result of their prior program" (Id. at 35 (emphasis added))_
Furthermore, we befieve that the record clearly reflects customers' expectations as to tree-
caused outages, service interruptions, and reliability of customers` service.20 We a3so
believe that, presently, those customer expectations are not atigned with the Companies'
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe tbat the Companies' proposal for a new vegefation initiative more closely aligns

2,0 A common theme from the cusfnmers throughout the locsl pablic hearings was fhat otttagas due to
vegetatlon have been problematic
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the customers' expectations with the Companies' expectations as it relates to tree-caused
outages, importance of reliability, and the increasing frustration surrounding m,omentaFy
outages with the emergence of new technology.

Accordingly, in balancing the customers expectations and needs with the issues
raised by several intervenors, the Coumnission finds that the enhanced vegetation
initiative proposed by the Companies, with Staff's additional recommendateons, is a
reasonable program that will advance the state policy. To this end, the Com*x+tcs?.on
approves the establishment of an ESRP rider as the appropriate me.chanism pursuant to
Section 4928.143(B)(2)(h), Revised Code, to recover such costs. The ESRP rider initially
wiIl include only the incremental costs associated with the Companies' proposed
enhanced vegetation initiative (Cos. Ex.11 at 31, Chart 7) as set forth herein. Consistent
with prior decisions,2l the Commission also believes that, pursuant to the sound policy
goals of Section 4928.02, Revised Code, a distribution rider established pursnant to
Section 4928.143(B)(2)(h), Revised Code, should be based upon the electric utifity's
prudently incurred costs. Therefore, the ESRP rider will be subject to Coinmission review
and reconciliation on an annuai basis.

As for the recovery of any costs associated with the Companies' remaining
initiatives (i.e., enhanced underground cable initiative, distribution automation initiative,
and enhanced overhead inspeetion and mitigation initiative), the ESRP rider wili not
include costs for any of these programs until such time as the Commission has reviewed
the programs, and associated costs, in conjunclion with the current distribution system in
the context of a distribution rate case as explained above. If the Commission, in a
subsequent proceeding, deternvnes that the programs regarding the remaining initiatives
should be implemented, and thus, the associabed costs should be recovered, those costs
may, at that time, be included in the BSSRP rider for future recovery, subject to
reconciliation as discussed above.

2 GridS]vfART

The Companies propose, as part of their ESP, to initiate Phase 1 of grid9]vlART, a
three-year pilot, in northeast central Ohio. GridSMART will include three main
components, AMI, DA, and Home Area Network (HAN). The AMI system features
include smart meters, two-way communications networks, and the informa.tion
technology systems to support system interaction AEP-Ohio contends that Atvfi will use
internal communications systems to convey real-time energy usage and load information
to both the customer and the company. According to the Companies, AMI wiI2 provide
the capability to monitor equipment and convey information about certain mal€unctions
and operating conditions. DA wiIl provide real-time control and monitoring of select

21 In re Ohio 6disrnc Co., The Ctene7umd Electric Illuminating Co., To[edo .Edrson Cn_, Case No. 08-935-HTrSSQ,
Opinion and Order at 41(December 19, 2D08).
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electrical components with the distribution system, including capacitor banks, voltage
regulators, reclosers, and automated line switches. HAN wiII be installed in the
customer's home or business and will provide the custonier with information to allow the
customer to conserve energy. HAN includes providing residential and business
customers who have central air conditioning with a prograntmable communicating
thermostat (PCT) and a load control switch (LCS), which is installed ahead of a major
electrical appliance and will turn the appliance on and off or cycle the appliance on and
off. AEP-Ohio reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and wiIl yield the most significant demand response
benefit (Tr. Vol. IIl at 304). LCS will provide customers who have a direct load control or
interruptible tariff the ability to receive commands from the meter and the option to
respond and signal the appropriate action to the meter for confirmation. The Compames
propose a phased-in implementation of Phase 1 gridSIvIART to approximately 110,000
meters and 70 distribution circuits in an approxiinately 100 square mile area,within C5P`s
service territory (Cos_ Ex. 4 at 9, 12-13; Tr. Vol. III at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridS.MART
Phase 1 program The Companies propose a phased-in approach to fuIly implement
gridSlvfART throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory treatment The Companies estimate the net cost of gridSMART
Phase 1 to be approximately $109 million (including the pmjected net savings of $2.7
million) over the three-year period (Cos. Ex. 4 at 15-16, KLS-1). The rate design for
gridSlvfART includes the projected cost of the program over the life of the equipment
The Companies have requested recovery during the ESP of only the costs to be incurred
during the three-year term of the ESP (Cos. Ex.1 at DMR-4). Thus, AEP-0hio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been included in the ESP for reoovery.

Although Staff generalIy supports the Companies' implementation of gridSlvlART,
particularly the-AMI and DA components, Staff raises a few concerns with this aspect of
the Cornpanies ESP application Staff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing
costs currently recovered in the Companies' rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to restcict the PCTs to customers with air conditioning
only, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning or other electrical appliances (Staff Br. at
12). Staff and OCC also argue that customers who have invested in advanced
technological equipment for gridSMART will not benefit from dynamic pricing and time
differentiated rates if the Companies do not smtultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer sonte form
of a critiral peak pricing rebate for residential customers, and some form of hedged price
for commercial customers for a fixed amount of the customers' demand (Staff Ex. 3 at 5).
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Further, Staff argues that the Companies' gridS2v1ART proposal does not contain
sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that AEP-Ohio
did not quantify any customer or societal benefits of the proposed gridSMART initiative
(Staff Br_ at 12-13). Staff notes that according to the Companies, DA wiIl not be
implemented until 2011, the third year of the ESP, and that the ESP proposes to inataJl DA
beyond the Phase I gridSMART area (Tr. Vol. III at 246). Staff opposes DA outside of the
Phase I area because the Companies' cannot estimate the expected reliability
improveznents associated with the installation of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per AEP-0hio's
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increasing
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be established and set at 2ero. The Staff argues that a rider has several benef'its over
the proposed increase to distribution rates, including separate accounting for gridSMART
costs, an opporhuli.ty to approve azi.d update the plan annually, assurance that
expenditares are ma.de before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery Finally, Staff also advocates that the Companies share the
financial risk of pndSMART between ratepayers and shareholders, as there is a benefit to
the Companies. Additionally, Staff questions whether gridSMART will meet minintum
reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a study that
quantifies both customer and societal benefits of its gri.dSMART plan (Staff Br. at 14).

OCC, Sierra, and OPAE/APAC argue that the Compauies' ESP fails to
demonstrate that its gridSMART program is cost-effective as required by Sections
4928.02(D) and 4928.64(E), Revised Code, and state that AEP-Ohids assumption that the
societal and customer benefits are self-evident is misplaced (OCEA Br. at 77-80;
OPAE/APAC Br. at 17-18). OCC, Sierra, and OPAE/APAC note that there are a number
of factors about the program that the Companies have not determined or evaluated,
which are essential to the Commission's consideration of the plan. OCC, Sierra, and
OPAE/APAC state that the Companies have failed to inrlude any full gridSMART
implementation plan or costs, the anticipated fffe cycle of various components of
gridSMART, a methodology for evaluating perforuian:ee of gridSMART Phase I, an
estimate of a customer's bill savings, or the positive impact to the environu►ent or job
creation (OCEA Br. at 79-80; OPAE\APAC Br. at 17-18). Further, OCC's witness states
that the ESP fails to acknowledge that fu1l system implementation is required before
many of the benefits of gridSMART can actaally be realized (OCC Ex. 12 at 6). OCC
recommends that Phase I have its own set of performance measures, a more detaited
project plan, including budget, resource allocation, and life cycle operating cost
projections for the full 7-10 year implementation period of gridSMART and beyond, and
performance measures for the Commission's approval (OCC Ex. 12 at 18).
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AEP-Ohio regards the Staff's proposal to offer PCTs to any customer as overly
generous, particularly given that Staff is recommending that the rider be set irutiaIly at
zero (Cos. Br. at 68-69). AEP-Ohio also submits that it has committed to offering new
service tariffs assodated with Phase I of gridSMART once the technology is installed and
the billing functionalities available (Cos. Ex. l at 6; Tr. Vol. III at 304-305; Cos. Br. at 68-
69). Furtber, regarding Staff's policy of risk-sharing, the Companies contend that the
assertion that the gridSlVIA.RT investment benefits CSP just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AEP-Ohio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unclear how the Staff expects to determine whether
gridSMART meets the mini**tium reIiability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that ini.posiug reliability
standards as to gridSMART Phase I is inappropriate, primarily because strict
accountability for achieving the expected reliability impacts does not take into account the
many dynamic factors that impact service reliability index performance. Moreover,
accurate measurement and verification of the discrete impact of gridSMART deployment
on a particular reliability index would be difficult The Companies also explain that the
expected reliability impacts provided to the Staff were based on good faith estimates of
the full implementation of gridSMART Phase 1 as proposed by the Companies. Thus, the
Companies would prefer the establishment of deployment project milestones as opposed
to specific reliability impact standards.

Although the Companies maintain that their percentage of distribution increase is
reasonable and an appropriate part of the ESP package, in recognition of Staff's preference
for a distribution rider and to address various parties' concerns regarding the accuracy of
AEP-Ohio s cost estimates for gridSMART Phase I, the Companies would agree to a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on CSP's prudently incurred net costs (Cos. Reply Br. at 70; Cos.
Ex. 1, Exhibit DMR4).

The Commission believes it is important that steps be taken by the electric utilities
to explore and implement technologies, such as AMI, that will poten.tially provide long-
term benefits to customers and the electric utility. GridSMART Phase I will provide CSP
with benefic4al information as to implementation, equipment preferences, customer
expectations, and customer education requirements. A properly designed AMI system
and DA can decrease the scope and duration of electric outages. More reliable service is
clearly beneficial to CSP's cnstomers_ The Comm-dssion strongly supports t.he
implementation of AMI and DA, with HAN, as we believe these advanced technologies
are the foundation for AEP-Ohio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage tSP to be more
expedient in its efforts to implement these components of gridSMART. While we agree
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that additional information is necessary to irrtplement a successful Phase I program, we
do not believe that all information is required before the Conunission can conclude that
the program is beneficial to ratepayers and should be implemented. Therefore, we will
approve the development of a gridSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed annual increase to distribution rates, including
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and an
opportunity to audit expenditures prior to recovery. The Carnmission nobes that recent
federal legislation makes matching funds available to smart grid projects. Accordingly,
the Companies' gridSMART proposal contained in its proposed ESP to recover $109
million over the term of ESP, should be revised to $54.5 million, which is half of the
Companies requested amount. Additionally, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 2009
for the balance of the projected costs of gridSIvIART Phase I. The gridSMART rider shall
be initially established at $33.6 aiilli.on for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Commission
fmds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for OP to recover the costs for the ESRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Cotmndssion finds that AEP-Ohio's
proposed ESP should be modified to include the ESRP rider and the gridSMART rider, as
approved herein, and to eliminate the annual distribution rate increases.

B. Riders

1. Provider of Last Resort (POLR) Rider

The Companies proposed to include in their ESP a distribution non-bypassable
POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 million for CSP and $60.9 million for OP (Cos. Ex. 2-A at 34; Cos.
Ex, 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POLR,22 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Companies to provide to castomers the optionality associated with POLR
service (Cos_ Ex. 2-A at 25-26). AEP-Ohio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Competitive Retail
Electric Service (CRES) provider and then return to the Companies' SSO after shopping
(Id.). To further support the proposed increase, the Companies added that their cuaent
POLR charge is significantly below other Ohio electric utilities' POLR charges (Cos. Tsx. 2
at 8). The Companies utilized the Black-Scholes Model to calculate their cost of falfilling

72 See Sertion 4928141(A) and 4928.14, Revised Cod,e.
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the pOLR obligation, comparing the customers' rights to "a series of options on power"
(Cos. Br. at 43; Cos. Ex. 2-A at 32). AEP-Qhio listed the five quantitative inputs used in
the Black-Scholes Modef:1) the market price of the underlying asset 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Companies assert that the resulting FC3LR charge is
conservatively low (Cos. Br, at 44). -

The numerous intervenors and Staff opposed the level of I'OLR charge proposed
by the Companies, as well as the use of the Black-Scholes Model to calculate the POLR
charge (OPAE/APAC Br. at 14-17; dCC Ex. 11 at 8-14). Speciffcally, OCC and others
questioned the use of the LIBoR rate as the input for the risk-free interest rate (Tr. Vol. X
at 165-182,188-189; Tr. VoL XI at 166-182). Staff questioned the risk that the POLR charge
was intended to compensate the Companies for, explafning that there are only two risks
involved: one risk is the risk of customers returning to the SS(1 and the ot$er risk is tliat
the customers leave and take service from a CRES provider (migration risk) (Staff Ex.10
at 6). Staff witness Cahaan testified that the risk associated with customers retvrning to
the SSO could be. avoided by requiring the customer to return at a market price, instead of
the SSO rate, which would either be paid directly by the returning customer or any
incremental cost of the purchased power could be flown through the FAC (ld.). Staff
witness Cahaan admitted that if customers are permitted to return at the SSC3 rate,
without paying the market price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (Tr. Vol. XIIE at 36-37). Thus, Staff witness
Cahaan concluded that, if the risk of returning is addressed, then the migration risk is the
only risk that shnuld be compensated through a POLR charge (Id. at 7).

The Companies responded that their risk is not alleviated by custamers agreeing to
return at market price, arguing that future circumstances or policy considerations may
require them to relieve customers of their promises to pay market price when
circumstances change (Cos. Ex. 2-A at 27-30). AEp-Olvo's witness expressed skepticism
as to a future Commission upholding such promises (Id). AEP-tJhio also opposed
recovering any costs for market purchases incurred for returning customers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-E at 14-16). Furthermom, the
Companies ciaim that their risk of being the POLR exists; regardless of historic or current
shopping levels (Id_). Nonetheless, AEP witness Baker tesiified that, even adopting Staff
witness Cahaan's theory that the Compan3.es are only at risk for migration (the right of
customers to leave the SSO), migration risk equals approxdmately 90 percent of the
Companies` POLR costs pursuant to the Black-Scholes model (Tr. Vol. XN at 20¢205;
Cos. Ex 2-E at 15-16).
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As the POLR, the Commission believes that the Companies do have some risks
associated with customers swi6ching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRF5 contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimat risk
as suggested by some. As noted by several intervenors and Staff, the risk of returning
customers may be mitigated, not eliminated, by requiring customers that switch to an
alternative supplier (either through a governmental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the
electric utility after taking service from a CRFS provider, for the remaining period of the
ESP term or until the customer switches to another alternative supplier. In exchange for
.this commitment, those customers shatl avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.20(J), Revised Code, which
allows governmental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
Therefore, based on the record before us, we conclude that the Companies' proposed ESP
should be modified such that the POLR rider will be based on the cost to the Companies
to be the POLR and carry the risks associated therewith, including the migration risk.
The Commission accepts the Companies witness' quantification of that risk to equal 90
percent of the estimated POLR costs,23 and thus, finds that the POLR rider shatl be
established to collect a POLR revenue requirement of $97.4 million for CSP and $54.8
million for OP. Additionally, the POLIf rider shall be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power iiuurned by
the Companies to serve the returning customers. Accordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. Regulatory Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Companies'
electric transition plan (E°TP), rate stabilization plan (RSP), line extension program, green
pricing power progran-i, and the transfer of the MonPower's service territory to CSP. In
their application, the Companies proposed to begin the amortization of these regulatory
assets in 2011 and complete the amortization over an eight-year pe.riod The projected
balances at the end of 2010 to amortize are $120.5 million for CSP arul $803 milIion for
OP. AEP-Ohio asserts that these projected balances, or the value on June 30, 200$, were
not diallenged by any party. To recover these regulatory assets, the Companies created a
RAC rider to be collected from customers in 2011 through 2018. The rider revenues will
be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex. 1, Exbibit DMR5.
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Staff proposed that the eight year amortization period proposal be deferred until
the Companies' next distributian rate case where a11 components of distribution rates are
subject to review (Staff Ex. 1 at 4). AEP-Ohio responded that SB 221 authorizes single-
issue ratemaking related to disiribution service, which is what it is proposing. t1F..P-ahio
also notes that the only opposition to the Companies' proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies submit that StafPs preference to deal with this issue in a distribution rate case
is irrelevant and inconsistent with the statute.

The Conunission finds that the Companies have not demonstrated that the creation
of the RAC rider in its proposed ESP, as a single-issue ratemaking item for distribution
infrastructure and modemization incentives, fulfills the requirements of SB 221 or
advances the state policy. Therefore, the Couimission finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested amortization of regulatory assets is nwre appropria6e
within the context of a distribution rate case where all distribution related costs and issues
can be examined collectively. Accordingly, the Commission finds that ?,EP-Ohio's
proposed ESP should be modified to eliminate the RAC rider.

3. Energy Ffficiency, Peak Deniand Reduction. Demand Response
and Intern:ptiblp e Cayabilities

(a) Energy Efficiency and Peak Demand Reduction

Section 4928.66, Revised Code, requires the electric utilities to implement energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
preceding three calendar years. : This savings continues to rise until the cumulative
savings reach 22 percent by 2025_ Peak demand must be reduced by one percent in 2009
and by .75 percent annually unti12018.

CSP and OP include, as part of their ESP, an unavoidable Energy Efficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estimated annual
DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral an an annual basis via the
EEJPDR rider (Cos. Ex 6 at 47-48).

(b) Baselines and Benchmarks

In the ESP, the Companies have establ9shed the baselines for meeting the
bendmarks for statutory compliance by weather nornializing retail sales, excluding
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economic development load, accounting for the load of former MonPower service
territory and the OrmetJI-lannibat Real Estate load, accounting for future load growth
due to the Companies' economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant to the order in
Case No. 04-169-EIrORD (RSP Order)24 (Cos. Fx. 8 at 4; Cos. Ex. 2A at 46-51). The
Companies contend that its process is consistent with Sections 4928.64(B) and
4928.66(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in this proceeding so as to provide the Companies clear guidance with statutory
compliance mandates. Further, the Companies reserve their right to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable
control of the Companies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2008) and is not truly
economic development Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies savings and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,
Ex. GCS-1 and Ex. GCS-2). Staff recommends that CSP and OP make a case-by-case filing
with the Commission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues that because programs
like PJM's demand response programs are not committed for integra8on into the electric
utilities' energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio's annual benchmarks and retail customers who have such agreements
should not receive an exemption from ASP-()hio's energy effic3ency cost recovery
mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AII'-Ohio service territories. Kroger proposes that, at the time
of the opt-out request, the customer would be required to seif-cettify or attest to AEP-
Ohio that for each facility, or aggregated facilities, the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable rider penalizes customers who have implemented cost efficient DSM
measures. Kroger contends that this is consistent with the intent of Section
4928.66(A)(2)(c), Revised Code (ICroger Ex. l at 13-14).

IEU notes that the Commiccion has previously rejected a proposal similar to
Kroger s opt-out proposal with a demand threshold for mercantile customers in Duke's

24 In re CoIumbus SoutLern Pmoer Campany and Ohio Pomer C'.mnpany, Case No. 04-169-EI.-ORD, Opinion and
Order Qanuary 76, 2005) (RSP Order).
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ESP case_25 IEU urges the Commis.sion, consistent with Section 4928.* Revised Code,
and its determination in the Duke ESP case, to rejet Kroger's request (lEU Reply Br. at
22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a load that CSP
served and would have Iost, but for some action by CSP. Therefore, we find that the
Companies' exclusion of the MonPower load in the energy efficiency baseline Is
inappropriate. The Commission does not believe that all economic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Cornpanies' adjustment to the baseline for the Orm.et load. We note that the Companies
and Staff agree that the impact of customer-sited specific DSM.resources witl be included
in the Companies' compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-2008. The Commission also recognizes that
Staff and the Companies agree thatthe appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contnbutions by
mercantile customers.

In regards to Krogex's recommendation, for an opt-out proeess for certaui
commercial or industrial customers, the Commission finds Kroger's proposal, as
advocated by Kroger witness Hi.ggins, too speculative. It is best that the Coinmission
determine the inclusion or exemption of a mercantile customer's DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertinent part,
the following:

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs under divisions (A)(1)(a) and (b) of this
section may exempt mercantile cnstomers that commit their demand
response or other customer-sited capabilities, whether existing or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, if the commission
determines that that exemption reasonably enconrages sucii customer to
commit those capabilities to those programs.

This provision of the statute permits the Commission to approve a rider that exempts
mercantile customers who commit their capabilities to the electric utility. However, the
statute does not dictate a minimum consumption level. For these reasons, the
Commission rejects Kroger's proposaL

25 In re Duke Energg Ohio, Inc., Case No. OB-92A-EC,£'i50, et aL, Opinion and Order (December 17, 2008)
(Dake ESP Order).
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(c) Energy Efflclency and Peak Demand Reduction Prograins

The Companies propose ten energy efficiency and peak deanand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working collaborative group of stakeholders.

As part of the Companies energy efficiency and peak demand reduction plan, ths
Companies propose to spend $178 million on the following programs: (1) Residential
Standard Offer Program, SmaII Conunercial and Industrial Standard Offer Prograny
Commercial and Industriat Standard Offer Prograny (2) Targeted Energy Efficient
Weatherization Program; (3) Low Income Weatherization Program; (4) Residential and
Small Commercial Compact Fluorescent Lighting Program; (5) Commercial and Industrial
Lighting Program; (6) State and Municipal Light Emitting Diode Program; (7) Energy
Star® New Homes Program; (8) Energy StarO Home Appliance Program; (9) Renewable
Energy Technology Piogranr (10) Industrial Process Parhiers Progrant (Cos. Ex. 4 at 20-
22). OEG supports the Companies EE/PDR rider as a reasonable proposal (OEG Ex. 2 at
13). OPAE generally supports the Conipanies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator to manage program
implementation (OPAE Ex.1 at 16-17; OPAE/APAC Br. at 21-22).

Staff also generally approves of the Companies demand-side management and
energy efficiency programs. However, Staff notes that certain of AEP-Ohio`s programs
are expensive and should be required to comply with the Total Resources Cost Test (Staff
Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommeitdations (OCC Ex. 5 at 9). First, OCC contends
that the Companies DSM programs for low-income residential customers are adequate
but should be available to all residential customers in Ohio. Second, OCC recommends
that AEP-0hio work with Columbia Gas of Ohio, Inc., to develop a one-stop home
performance program in year two of the ESP. Third, OCC recommends that programs for
consumers above 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC contends that all programs should be evaluated for cost-effectiveness
pursuant to the Total Resource Cost Test F'uially, OCC expresses conoern regarding the
administrative costs of the programs, in comparison to energy efficiency programs
offered by other Ohio utilities and recommends that the aduw.tistrative cost of the DSM
program (administrative, educational, and marketing expenses) be determined by the
collaborative, and timited to 25 percent of the program costs to ensure that the majority of
the program dollars reach the customers (Id.).
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The Commission directs, as the Companies submit in their BSP, that the
collaborative process be used to contain administrative cost of the HE/PDR programs and
to ettsure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Test We do not agree with OPAE/APAC
that a third-party administrator is necessary to act as a liaison between the Companies
and the collaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its ESP as justified by the market project study and as refined by
the collaborative.

(d) Interruptible Cavacitv

The Compani,es count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4928.66(A)(2)(b), Revised Code. More
specifically, the Companies propose to iitcrease the limit of OF's Interraptible Power-
Discretionary Schedule (Schedule IRP-B) to 450 Megawatis (MW) from the current limit
of 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price
Curtailable Service (PCS) to make the services more attractive to customers. The
Companies request that the Commiccion recognize the Companies` ability to curtail
customer usage as part of the peak demand reductions (Cos. Fvc 1 at 5-6).

Staff advocates that any credits awarded for the annual peak demand reduction
targets for the Companfes interruptible programs should only apply when actual
reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be
counted toward AII.'-Ohio s peak demand reduction as it is contrary to the intent of SB
221 to improve grid reliability and would be based on load under the control of the
customer rather than AEP-Ohio_ Further, OCEA argues that the Companies would reap
an inequitable benefit from interruptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the load or avoid
buying additional power. OCEA contends that any such benefit is not passed on to
customers (OCEA Br. at 102-103; Tr. Vol.1D(at 68-69).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with the requirements of Section 4928.66, Revised Code, as
the ability to interrupt is a significant demartd reduction resource to AEP-Ohio. Purther,
the Companies state that interruptions have a real impact on customers and the
Companies do not want to inteuupt service when there is no system or market
requirement to do so (Cos. Ex. I at 6)_ The Companies note that Section 4928.66(A)(1)(b),
Revised Code, requires the electric utility to implement programs "designed to achieve" a
specified peak demand reduction level as opposed to "achieve" a specified level of energy
savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
adniits that the plain m.eaning of "designed to achieve" and °achieve" are different (Tr.
Vol. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficiency programs

000000115



08-917-EL-5SC7 and 08-91$-EL-SSO 46r

and peak demand reduction programs. As such, the Companies contend that Staffs
position is not supported by the language of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource plaiuung, interruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Companies note
that the Commission defines native load as internal load minus interruptible load_26 For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br. 114-115;
Cos. Reply Br_ at 90-93).

Further, the Companfes claim that interruptible customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service
is actually curtailed. AEP-Ohio notes that it includes such interruptible service as a part
of its supply portfolio, unlike the P)M demand response programs, which is based on
PJM's zonal Ioad Therefore, AEI? Qhio asserts there is no disparate treatment between
counting interrup&ble capabilities as part of peak demand reduction compliance
requirements and prohibiting retail participation in wholesale FjM demand reduction
programs (Cos. Reply Br. at 90-91). Further, as to OC^'iA's claims regarding interruptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting interrttptiible load fits squarely within the
stated intent of the statute that prog;runs be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customer's control of interruptible load argument, the Companies note that the
customer has a choice to "buy througK' to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies' supply portfolio is not affected.
Regarding OCEA's assertion that the Companies might benefit from the associated
interruption, AEP-Ohio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-Ohio argues that such
does not alter the fact that AEP-Ohio's retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AEF'-(3hio asserts that
interruptible tariff capabilities should count toward the Companies peak demand
reduction compliance requirements.

The Commission agrees with the Staff and OCEA that interruptible load should
not be counted in the Companies' determination of its EE f PDR compliance requirements
unless and until the load is actually interrapted. As the Comparaes recognize, it is
imperative, with regard to the PJM demand response programs, that the Companies have

26 See proposed Rnle 4901:5-5-01(Q), O.A.C, In the hfatter of the Adoptioa of Rules for Aitenurfiae and
Reneuwble Energ,y Technatvgies urtd Resvunxs, and Emisaimc Cvntrol Iteportm8 Reqttirements, and Amenrlment
of Cltnpfers 49013-1, 4901_5-3, 4901:55, attd 4901sa-7 of fhe Ohio Admfrnistrafive Code, Fareuma to Cfurpkr
4928, Reaised Code, to Implement Senafe Bill No. 221, Case Na 08-88$-EL-ORi7 (Green Rnles)_
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some control or commitment from the customer to be included as a part of AEP-Ohio`s
Section 4928.66, Revised Code, compftance requirements.

Further, the Commission empl.tasizes that we expect that applications filed
pursuant to Section 4928.66(A)(2)(b), Revised Code, to be initiated by the electric utility
only when the circum.stances are jusiified. At the time of such filirtg by an elettric utility,
the Commission will detennine whether the electric utility's continued compliance is
possible under the circumstances.

4. Economic Developnrent Cost Recovery Rider and the Partnersluy
with Ohio Fund

The Companies' ESP application includes an unavoidable Economic Development
Rider as a mechanism to recover costs, incentives and foregone revenue associated with
new or expanding Commission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a "Partnership with Oli3a" fund from shareholders. The fund would
consist of a $75 million commitment, $25 million per year of the ESP, from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to low-income customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the AEP-Ohio service area (Cos. Ex. 1 at 12; Cos_ Ex 3 at 15-16; Cos. Ex. 6 at 49; Tr. Vol. III
at 115-119).

OCC proposes that the Commission continue its policy of dividing the recovery of
forgone revenue subsidies equally from AEP-Ohio s shareholders and customers or
require shareholders to pay a larger percentage. Further, OCC expresses some concem
that the rider may be used in an anti-competitive manner as it is not likely that incentives
and/or discounts will be offered to shopping customess. To address OCC's
anticompetitive concerns, OCC proposes that the Commission make the economic
development rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. OCC also recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annnal review, if the customer has not fulfilled its obligation, the
arrangement be cancelled, the subsidy paid back, and the Companies directed to eredit
the rider for the discounts (OCC Ex.14 at 4-8; OCEA Br. at 104-106).

I'he Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for econonuc development and, thus, OCC's recommendation to continue
the Commissiori s previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special arrangenient will include a public interest
determination. Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review economic development arrangements is unnecessary,
bureaucratic and burdensome, and should be rejected. The Companies contend that
economic development and full recavery of the foregone revenue for economic
development is consistent with SB 221 and a signiffcant feature of the Companies' ESP,
which should not be modified by the Commission (Cos. Br. at 132).

The Commission finds that OCC's concems are unfounded and unnecessary at this
stage. The Commiss"ion is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. OCC's recjuest is
denied.

OPAE and APAC argue that the Companies have not provided any assurances that
the $75 miltion will be spent from the Partnership with Ohio fund if the Com,,,,FCion
modifies the ESP and fails to state how much of the fund wilt be spent on low-income, at-
risk populations (OPAE/APAC Br. at 19-20). The Companies subntit that, if the IiSP is
modified, they can then evaluate the modified ESP in its entirety to determine whether
this fund proposal contained in the ESP requires elintination or modification (Tr. Vol. III
at 137-138; Tr. Vol. X at 232-233).

While the Parinership with Ohio fund is a key component of the economic
development proposal, in light of the modifications made to the ESP pursuant to this
opinion and order, we find that the Companies' shareltolders should fund the Partnership
with Ohio fund, at a m-um̂um of $15 million, over the three-year ESP period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AEP-
Ohio to consult with Staff to administer the program established herein.

C. Line Extensions

In its FSP, AEP-Ohio proposes to modify certain existing line extension policies
and cliarges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies
zequested a modification to their defmition of line extension and system improvements, a
continuation of the up-front payment concept established in Case No. 01-2708-ELrCOIP
an increase in the up-front residential line extension charges, implementation of a
uniform, up-front line extension charge for all nonresidential projects, the elilnination of
the end use customees month].y surcharge, and the elimination of the alternative
construction option (Id. at 3-4, 6-7,10-12).

27 In the Matter of the Commission' s Investigation into the Palicies and Procedi+res of Ohio Pomer Company,
CoIumbus Soutlurn Pmuer CmJgaany, 71re C7en¢Iand Elecbic IlGuninating Comyany, Ohio F,di.son Compa ¢y, The
Toledo 6dison Company flrul Monongahela Power C.ornpany Aegarding the bisfnl7aiion of New Line Exfensions,
Case No. 012708-EGCOI, et al, Opinion.and Order (November 7,2002).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examined in the context of a distribution rate case (Staff Bx. 13 at 4). IEU
concurred with Staff's position (I8U Br. at 25). OCC also agreed and added that ABR
Qhio should be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantiaIIy increased, thereby justifying AEP-Ohio's proposed
increase to the up-front residential line extension charges (O(-̂ EA Br. at 87).

Per SB 221, the Conunission is required to adopt uniform, statewide line extension
rules for nonresidential customers within six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 2008.28 Applications for rehearing were filed, which the Commission is stt71
considering. Accordingly, the new line extension rules arenot yet effective.

The Commission finds that AEP-Ohio has not demonstrated that its proposal to
continue, in its ESP, its existing line extension policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of the SB 221 mandate that the Commission adopt statewide line extension rules that
will apply to AEP-Ohio, we do not believe that it makes sense to adopt a unique policy for
AEPd3hio at this time. As such, the Companies' ESP should be modified to eliminate the
provision regarding line extensions, which would have the effect of also eliminating the
alternative construction option as requested by the Companies. AEP-Ohio is, however,
directed to account for all line extension expenditures, excluding premium services, in
plant in service untiI the new line extension rules hecome effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge customers for premium services pursuant to their existing practices.

V. TRANSMISSIQN

In its ESP, the Companies requested to retain the current TCRR, except the
marginal loss fuel credit will now be reflected in the FAC instead of the TCRR. We
concur with the Companies' request. We find the Companies` request to be consistent
with our determination in the Companies' recent TCRR CaseP and thus, approve the
TCRR rider as proposed by the Companies. Additionally, as contemplated by our prior
order in the TCRR Case, any overrecovery of transmission loss-related costs, whiC.h has

28

29

See In fhe MuYfer of the Commissiori s Reoiew of G7utpf¢rs 4901:1-9, 490I:1-10, 4901:1-21, 4901:122, 4901:I 23,
49011-24, and 4901125 of fhe Ohio Adminisfratine Cade, Case No. 06-b53-H[ UPll Finding and Order
(November 5,2008), Entry on Rehearing (December 17, Z008) (06-653 Case).
In the Matter of the APpticafiau of Coinrabus 8outhern Power Compmy and Ohio Ponxr Congr,my to Adjusf
Each Company's Transrnission Cost Recamy Rider, Case No. 08-1202-&L.UNC, Finding and Order
(December 17,2008) (TCRR Case).
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occarred due to the timing of our approval of the Companias' ESP and proposed FAC,
shall be reconciled in the over/unden•ecovery process in the Companies' nect TCRR rider
update filing.

VI. OTHER LSSiTFS

A. Cq^porate Separation

1. Functional Separation

In its ESP app&cation, AEP-Ohio requested to remain functionatly separated for the
term of the ESP, as was previously authorized by the Conunission in the Companies' rate
stabilization plan proceeding,30 pursuantto Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmission assets
and that, upon the expiration of fiuictional separation, the Companies would sell or
transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies' generating assets have not been structurally
separated from the operating companies (Staff Ex 7 at 2-3). Staff also recommended that,
in accordance with the recently adopted corporate separation rules issued by the
Commission in the SSO Rules Case,n the Companies should file for approval of their
corporate separations plan within 60 days after the rules become effective. Further.more,
Staff proposes that the Companies' corporate separation plan should be audited by an
independent auditor within the fnst year of approval of the ESP, the audit should be
funded by the Companies, but managed by Staff, and the audit should caver compliance
with the Commission's rules on corporate separation (Staff F,^t. 7 at 3-4)_ No party
opposed AEP-Ohio s request to remain functionally separate.

Accordingly, the Coumlission finds that, while the LSP may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the SSt3
Rules Case, the Companies must file for approval of their carporate separation plan
within. 60 days after the rules become effective.

30

31

In re Columbus SouEhern Power Company mtt7Ohio Power Company, Case No. 04-169-EIrUNC, Opinion and
Order at 35 (fanuary 26, 20Q5).
In the Matter of the Adopfinn of R:des for Sfr+ndard Service Offer, Corporate Sepamtion, Reasonabk
Arrangements, and 1}nnsmission Rfders for Ekctric Ublities Purstunt to Sections 492814, 4928.17, and
4905.31, Remised Code, as araended by Amended Substffide Senafe Bill No. 221, Case No. 08-777-E[ARD,
Fmding and Order (September 17, 20a8), and Entry on Rehearing (February 11, 2009) (SSO Rules Case).
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2. Transfer of Generat-ing Assets

The Companies request authorization for CSP to sell or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby Elechic
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. Ex. 2-E at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, which has a generating capacity
of 821IvIW (Cos. App. at 14), On April 25, 2007, CSP purchased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approximately 450 MW (Id.). Although
AEP-Ofuo is requesting authority to transfer these generating assets pursuant to Section
4928.17(E), Revised Code, CSP has no immediate plans to sell or transfer the generating
facilities. If AEP-Ohio obtains authorization to sell these generating assets through this
proceed9ng, A.EP-Qhio will notify the Commission prior to any such transaNion (Id. at
15).

Through its application, the Companies also notify the Commission of their
contractual entittements jarrangements to the output from the Oltio Valley Electric
Corporation generating facilities and the Lawrenceburg Generation Station that the
Companies intend to sell or transfer in the future, bnt argue that any sale or fransfer of
those entitlements do not require Conunission authorization because the entittements do
not represent generating assets wholly or partly owned by the Companies pursuant to
Section 4928.17(E), Revised Code (Id.).

The Companies argue that, if the Comm;esion does not grant authorizaiion to
transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-pAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2-E at 20-21). AEP-Ohio states that this rate
recovery would include approximately $50 million of carrying costs and expenses related
to the Waterford Energy Center and the Darby Electric Generating Station annuaily, and
$70 million annually for the contract entitlements (Id.).

Staff witness Buckiey testified that, white Staff does not necessariiy disagree with
the proposal to transfer the Waterford Energy Center and the Darby Etectric Generating
Station facilities, Staff believes that the transfers could have a potential financial and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recommended that
the Companies file a separation application, in accordance with the Comrnision's SSO
rol.es, at the time that the transfer will occur (Id.). Several other parties agree that, in the
absence of a current plan to sell or transfer, the Conmiission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or trartsfer
(OCEA Br. at 100; IEU Br. at 20-27; OEG Br. at 16).

The Commission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Flectric Generating Station facilities, as well
as any contractual entit3ementsjarrangements to the output of certain facilities, is
premature. AEP-Ohio should file a separate application, in accordance with the
Commission's rules, at the time that it wishes to sell or transfer these generafion facilities.
The Comniission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Companies cannot collect any expenses related
thereto, even if the facilities or contractual outputs have been used for the beneFit of C1hio
cnstomers. If the Commission is going to require that the electric utilities retain these
generating assets, then the Commission should also allow the Companies to recover Ohio
customers' jurisdictional share of any costs associated with maintaining and operating
such facilities. Accordingly, we find that while the Companies stili own the generating
facilities, they should be allowed to obtain recovery for the Ohio customers' jurisdictional
share of any costs associated therewith, Thus, we befieve that any expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the nort-FAC portion of the generation rate as proposed by the
Companies. The Coznmission, therefore, directs ASP-Ohio to modify its ESP consistent
with our determination herein.

B. Possible Early Plant Closures

The Companies indude as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closure of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Cos. Fx 2-
A at 51-52). The Companies request authority to include net early closure cost in Account
182.3, Other Regutatory Assets. In the event of an unanticipated shut down, the
Companies state they will timely file a request with the Connmission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at 25-26). The Companies also request authority to come
before the Commission to deternmine the appropriate treatment for accelerated
depreciation and other net early closure costs in the event that the Companies find it
necessary to close a generation plant earlier that otlheiwise expected (earlier than
anticipated shut down) (Cos. Ex. 6 at 28).
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bCEA posits that the Companies' request for accounting treatment for early plant
closure is wrong and should be rejected. OCEA reasons that the plant was included in
rate base under traditional ratemaking regulation to give the Companies the opportunity
to earn a return on the investment and the Companies accepted the risk that the plant
might not be fnlly depreciated when it was removed from service. OCEA asserts it is not
appropriate to guarantee the Companies recovery of their investment. If the Commission
deternunes to allow the Companies to establish the requested accounting treatment,
OCEA asks that the Commission adopt the Staff's "offset" recommendation (OCEA Br. at

102).

Staff argues that the value of the generation fleet was detesmined in the
Companies E7P case.s02 wherein, pursuant to the stipulation, AEP-C7hio agreed not to
impose any lost generation cost on switching customers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies fleet was not stranded. Accordingly, Staff opposes the Companies'
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companies' generation
plants (Staff Bx 1 at 8).

Based on the record in this proceeding, the Commission is not convinced that it is
appropriate to approve the Companies request for recovery of net cost associabed with an
unanticipated shut down. Despite the arguments of the Companies ta the contrary, we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet Accordingly, while we will grant the
Companies the authority to establish the accounting mechani.sm to separate net early
closure cost, the Companies must file an application before the Conunission for recovery
of such costs. Accordingly, this asper-t of the Companies' ESP application is denied. As to
the Companies' request for authority to file with the Conlmission to determine the
appropriate treatment associated with an earlier-than-anticipated shut down, the
Commission finds this aspect of the application to be reasonable and, accordingly, the
request should be granted.

C. PTM Demand Reaponse Prograrns

Through the ESP, the Co:mpanies propose to revise eertain tari£f provisions to
prohibit customers receiving f,SQ from participating in the demand response program.s
offered by PJM, either directly or indirectly through a third-party. Under the PJM
programs retail custorners can receive payment for being available to curtail even if the

32 In fhe Matter of the Applicafimrs of CotttrpLus Southern Poraer Camputty and Ohio Pau er Company far Appmval

of T6eir Etec6ic Transitfmz Plaas wuT for Receilrf of Transition Reoenues, Case Nos_ 99-1729-Et-ETP and 99-

1730-E4ElP, Opiirion and Order at 15-18 (September 28, 20d0)-
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customer s service is not actually cm•tailed. AEP-Ohio argues that allowing its retail
customers receiving S30 to also participate in PJM demand response programs is a no-
win situation for AEP-Ohio and its other customers and inconsistent with the
requirements of SB 221. The Companies contend that PJM demand response programs
are intended to ensure the proper price signal to wholesale customers, nat to address
retail rate issues (Cos. Ex. 1 at 5-7). AEP-Ohio argues that retail customers shouid
participate through AEP-C3hio-sponsored and Commission-approved programs. The
Companies contend that FERC has granted state cominissions, or- more precisely, the
"retevant electric retail regulatory authority," the authority to preclude retail custouier
participation in wholesale demand response programs_ INhdesate Competitimn in Regions
with Organized Electric Mirrkets (Docket Nos. ItIvI07-19-000 and AD07-7-000),125 FERC ¶
61,071 at 18 CFR Part 35 (October 17, 2008) (Fina1 Rule) (Cos. Br, at 119)

AEP-Ohio notes that it has consistently challenged retail custoxners ability to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail participants should not be
surprised by the Companies' position in this proceeding (Tr. Vol. IX at 212). AEP-Ohio
argues that Ohio businesses participating in PJM's demand response programs have not
invested their own capital or assets, taken any fuiancial risk, or added any value to the
services for which they are being compensated through PJM. The Companies assert, as
stated by Staff witness Scheck, that the PJM demand response programs cost AEP-Ohio's
other customers as the load of such PJM program participants continues to count toward
the Companies' Fixed Resource Requirements (FRR) option and such cost is reflected in
AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the PJM program
participant/customer's ability to interrupt is of no use to AEP-Ohio, as the Companies
claim that PJM's curtailment request is based on PJM's zonal load and not AEP-Clhio`s
peak load (Cos. Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mercantile
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchunarks as set forth in Section 4928.66(A)(2)(d), Revised Code. Furtlter,
AEP-Ohio argues that it is unclear how the interraptibte capacity of a customer
participating in PJM's demand response program can count toward the Companies'
benchmarks without being under the controI of the Companies and "designed to achieve"
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the PJM demand response program is allowed, PJM will be in direct
competition with the electric distribution companies' efforts to comply with energy
efficiency and peak demand reduction benchmarks and thus, render the mercantile
customer commitment provisions largely ineffective. For these reasons, AEP-Ohio states
that it should incorporate partidpation in PJM's demand response programs through
AEP-flhio and AEP-Ohio would then be in a position to pass some of the economic
benefits associated with participation in PJM programs on to retail customers through
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complementary retail tariff programs and to pursue mercantile customer-sited
anangements to achieve beatchmark compl.iance, thus allowing the Companies to avoid
duplicabe supply costs (Cos. Br. at 124-126).

This aspect of the Companies ESP proposal is opposed by Integrys, OMA,
Commercial Group, OEG, and IEU. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in PJM progiams the reselling of power
provided to them by AEP-Ohio. Integrys makes the most comprehensive argumants
opposing AEP-Ohio s request for approval to prohibit customer participation in the PJM
demand response programs. Integrys argues that 18 CF.R 35.28(g) only permits this
Comm3ssion to prohibit a retail customer's participation in demand response programs at
the wholesale level through law or regutation. Section 18 CF.R 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization must permit a qualified aggregator of retad
customers to bid demand response on behalf of retail customers directly
into the Commic.cion-approved independent system operator's or regional
transmission organization's organized markets, untess the lnws and

regulations of the relevant electric retail regulatary autharzty expressly do not

permit a refiril customer to participate. [fimphasis added.]

Thus, Integrys reasons that a ban on particlpation in wholesale demand response
programs through AEP-0hio s tariff is not equivalent to an act of the General Assembly
or rule of the Commiesion, Accordingly, Integrys reasons that any attempt by the
Cornmission to prohibit participation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that AEP-
Ohio has failed to state under wliat authority the Commission could bar customer
participation in PJM's demand response and reflability programs. Constellation and
Integrys posit that it is not in the pubS.c interest for the Commission to approve the
prohibition from parti.cipation in such progtams (Constellation Br. at 20-23; Constellation
Ex. 2 at 18; Integrys Ex. 2 at 15; Integrys Br. at 2).

Even if the Commission condudes that it has the authority to grant AEP-Ohia's
request to revise the tariff as requested, Integrys asserts that the Companies have not met .
their burden to justify prohibiting participation in PJM demand response programs.
Integrys asserts that the request is not properly a part of the ESP applications and should

have been part of an application not for an increase in rates pursuant to Section 4909.18,
Revised Code. Nonetheless, Integrys condudes that under Section 4928.143 or Section
4909.18, Revised Code, the burden of proof is on the eleciric utility company to show that

its proposal is just and reasonable.
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The Companies, according to Integrys and the Comniercial Group, have failed to
present any demonstration that the Companies' programs are more beneficial to
customers tlian the PJM programs. On fihe ather hand, Integrys asserts that the PJM
programs are more favorable to customers than the pmgram.s offered by AEEP-Ohio as to
notification, the number of curtailments per year, the hours of curtailu►erits, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-12,
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that PJM has not curtailed any customeis since AEP-Ohio joined PJM (Tr. Vol. IX at
48). Furthermore, the intervenors contend that participation in the demand response
programs provides improved grid reliability and improved efficiency of the market due
to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio customers receive significant financial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52 52,118). Integrys argnes that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Companies' shareholders.
Integrys reasons that because AII'-Ohio can count load enrolled in its interruptible
service offerings as a part of the PJM ILR demand response prograut, the Companies will
receive credit against its FRR commitme.nt. The Companies, according to Integrys, hope
that additional load wi1l come from the customers currently participating in PJM's
demand response programs in Ohio (Tr. Vol. IX at 53-58; rntegrys Br. at 20-22). Integrys
proposes, as an altemative to prohibiting customer participation in wholesale demand
response programs, that the Commission count participation in the programs towards
AII'-Ohio's peak demand reduction goals in accordance with the reqnirn.,,mts of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the electric services company could be required
to register the committed load with the Coammission. .

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing contracts between customers and the customer's electric service provider in
relation to the commitznent contracts with PJ1vL . With that in mind and if the Commission
decides to grant AEP-Ohi(Ys request to prohibit participation in wholesale demand
response programs, Integrys requests that customers currently comumitted to particfpate
in PJM programs for the 2008-2009 planning period and the 2009-2010 plaruvng period be
permitted to honor their couunitments (Integrys Br. at 27-28).

Integrys argues that the Companies' claim that taking SSO and participating in a
wholesale demand response program is a resale of power and a violation of the terms and
conditions of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customees consumption of energy upon a
call from the regional tran_G**iiasion operator (in this case, PJM). The customer is not
purchasing energy from AEP-Ohio, so any energy purchased by AEP-Ohio can be
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transferred to another purchaser. Thus, Integrys asserts that AEP-Ohids argument
regarding participation in a wholesale demand response program is fiction and not based
on FERC's interpretation of participation in such progcams. FinalIy, Integrys contends
that AEP-Ohi(Ys proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resale of electric generation service.

The Commercial Group asserts, that because AEP-Ohio has not performecl any
sttxdies or analyses, the Companies' assertion that wholesale demands response programs
must be different from a demand response program offered by AEP-Ohio is unsupported
by the record (Tr. Vol. IJC at 47). The Commercial Group requests that the Companies be
directed to design energy efficiency and demand response programs that incorporate all
available programs (Commercial Group at Br. 9).

OEG argues that, to the extent there are re ai benefits to the Companies as well as to
their retail castomers in the form of improved grid reliability, AEI'-Ohio should be
required to offer PJM demand response programs to its large induslrial customers by way
of a tariff rider or through a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interraptible customers to assist the
Companies in satisfying their generation capacity requirements to PTM. According to
IEU, SB 221 gives mercantile customers the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolia
(IEU Ex. I at 12).

Constellation argues that AEP-Obio's proposal violates Section 492820, Revised
Code, and the dear intent of SB 221. Further, Conste(Iation argnes that approving AEP-
Ohio s request to prohibit Ohio businesses from conservation programs during this
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses' must compete are able to participate in the PJM programs.
As such, consistent with the Commission's decision in Duke's ESP case (Case No. 08-920-
EIsSSO, et aI.), Constellation encourages the Commission to reject AEF'-Ohio s request to
probibit SSO customers from participating in PjM demand response programs and give
Ohio's business customers all avaBable opportunities to reduce demand, conserve energy,
and invest in conservation equipment (Constellation Br. at 23). OMA supports the claims
of Constellation (OMA Br. at 10).

First, we will address the claims regarding the Commission's authority, or as
daimed by Integrys, the lack of authority, for the Commission to dete.amine whether or
not Ohio's retail customers are permitted to participate in wholesale demand response
programs. The Commission finds that the General Assembly has vested the Commission
with broad authority to address the rate, charges, and service issues of Ohio's public
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Commission the entity to which FERC was referring in the Fina1 Rule wben it referred to
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the "relevant electric retail regulatory authority." We are not convinced by Integrys'
arguments that a specific act of the General Assembly is necessary to grant the
Commis.aion the authority to determine whether or not Ohio's retail customers are
permitted to participate in the RTO's demand response programs.

Next, the Conunission acknowledges that the PjM programs offer benefits to
program participants. We are, however, concerned that the record indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of AEP-Ohio's
FRR and the cost of meeting that requirement is reflected in AEP-Ohio s retail rates.
Finally, we are not convinced, as AEP-0hio argues that a customer's participation in
demand response programs is the resale of energy provided by A.EP-Ohio. For these
reasons, we find tbat we do not have sufEicient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to determine whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which will be established pursuant to a subsequent entry. Although
we are not making a determination at tbis time as to the appropriaten.ess of such a
provisioay we direct AEP to modify its ESP to eliminate the provision that prohibits
participation in PJM demand response programs.

D. Integrated Gasification Combined Cycle fIGCC)

In Case No. 05-376-EL-UNC, the Commission conduded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant fuIfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies` applicatiort33 Applications for rehearing of the
Commission s IGCC Order were timely flled and by entry on rehearing issued June 28,
2006, the Commission denied each of the applications for rehearing (IGCC Rehearing
Entry). Further, the IGCC Rehearing Entry conditioned the Commission`s approval of the -
application, stating tha.t (a) all Phase I costs would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and prudently incurred to
construct the proposed IGCC facility; and (Ib) if the proposed IGCC facility was not
constructed and in operation witbin five years after the date of the entry on rehearing, all
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testi$ed that, although the
Compan.ies have not abandoned their interest in constructing and operating an IGCC
facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construetioii
and operation of an IGCC facility. As AEP-Ohio interprets SB 221, the Companies nuly be

33 In re Columbus Southern Poruer Conpany and Ohia Pov er Conzparcy, Case No_ 05-376-fiIrUNC, Opinion and

Order (April26, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportu-tity for cost recovery for an IGCC
facility; the construction work in process (CSNIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CYVII' as
a percentage of total rate base which the witness contends causes particuW uncertainties
since the concept of a generation rate base has no applicability under S8 221; and the
effect of °mirror CWiP" (Cos. Ex. 2-A at 52,%). The Companies assert that not only are
these barriers to the constnzction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technology,
such as an IGCC. FinaIly, the Companies witness notes that, since the time the
Companies proposed the IGCC facility, CSP has acquired additional generaiing capacity.
According to Company witness Baker, the Companies hope to work with the Governor's
administration, the General Assembly, and other interested parties to enact legislation
that will make an ICCC facility in Meigs County a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric
utilities must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Commission to make any determination in this proceeding or at any definite time inthe
future as to the IGCC facility, the Commission should take no action on this issue (OCEA
Br, at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Comrnissiori s IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Commissi.on. Further, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rule, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matter as part of the
pending IGCC proceeding.

E. Alternate Feed Service

As part of the ESP, the Companies propose a new alternate feed service (AFS)
schedule. For customers who desire a higher level of refiability, a second distribution
feed, in addition to the customer's basic service, will be offered_ Existing AEP-Ohio
customers that are currently paying for APS will continue to receive the service at the
same cost under the proposed tariff. Existing customers who have AFS and are not
paying for the service will continue to receive such service until AEP-+Dluo upgrades or
otherwise makes a new investment in the facilities that provide AFS to that customer. At
such time, the customer will have 6 months to deoide to discontinue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex_ 1 at 8)_ While OHA supports the implementation of an AFS schedute
offering with clearly defined terms and conditions, OHA takes issue with two aspects of
the APS proposaL OHA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is notified by the company to make a
dec3sion (OHA Ex. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply infrastrucLure and needs (Id.). As such he argued that 24
months would be more appropriate for planning purposes (Id.). Moreover, OHA argued
that, because this issue involves the overall managesnen.t and cost of operating AEL?
Ohio s distribution system, the Comniission should defer consideration of the proposed
AFS until AEP-Ohio's next distribution rate case where there will be a more deliberate
treatment of the issue as opposed to this 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would better ensure that the underlying rate
structure for APS is correct, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id.). Staff and IEC1 also agree
that the issue should be addressed in a distribution rate case (Staff Ex. 1 at 4; IEU Fx.10 at
11). However, IEU further recoinmends that the Cortnnission,deny the Companies
request because it is not based on prudently incurred costs (IELT Br. at 25-26).

The Companies retort that, while they may have some flexibiflty as to the notice
provided customers, such notice is limited by the Companies pjanni g horizon for
distribution facilities and the lead time required to complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while mare than 6.
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the construction of complex facilities (Id.).
Nonetheless, the Companies stated that they will commit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed AFS schedule to some future
proceeding, stating that the proposed AFS tarifE codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (Id.). Further, the
Companies argue that IEU has not presented any basis to support the implication that the
AFS schedule will recover imprudently incurred costs (Id. at 123). Thus, AEP-Ohio
contends there is no good reason to delay implementation of the APS schedule with the
understanding that the Companies wiIl provide up to 12 months notice to existing
castomers (Id. at 122-123).

As previously noted in ttvs order in regards to other distribution rate issues, the
Commission believes that the establishment of various distribution riders and rates,
including the proposed new AFS schedule, is best reviewed in a distribution rate case
where all components of distribution rates are subject to review.

P. Net Energ7 Metering Service

The Companies' ESP application includes several tariff revisions. More
specificaily, the Companies propose toelimSna.te the one percent Iimitation on the total
rated generation capacity for customer-generators on the Companies' Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NEM,S-H). The Companies note that, at the time the ESP application was filed, they had
filed a proposed tariff modification to the NEMS and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No. 05-1500-TiL-COI.34
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modifications wi0. be incorporated inin the tariffs filed in the F3P case (Cos. Ex.
1 at 8-9).

OHA identifies two issues with the Companies' proposed NEMS-H schedule.
First, OHA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generato{s facility must be owned and operated
by the customer and located on the customer-generatofs premises. OHA asserts that this
requirement prevents hospitals from benefiting from econ.omies of scale by utilizing the
expertise of distributed generation or cogeneration companies, centralfzed operation and
maintenance of such facilities, and shared expertise and expenses. Further, flHA, asserts
that the requirement that the facili.ty be located on the hospital's premises is`a barrier
because space limitations and legal andJor financing requirements may suggest that a
generation facility be located on property not owned by the hospitaL OHA argues that
the Companies do not cite any regulatory, operational, financial, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Commission
delete this condition of service and require only that the hospital contract for seiroice and
comply with the Companies interconnection requirements (OHA 5c. 4 at 8-10).

AEP-Ohio responds that the requirement that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effeclive NIIvl9
schedule. FuYther, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation facilities of each hospitaL Further, AEP-Ohio argues that there is no support
for the, claim that efficiencies can not be had if the hospital, rather than a third-party
developer, ie the ultimate owner of such fadllities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generation facility on
its premises, .AII.'-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and seIf-generator at Section
4928.02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should include
credits for transmission costs that are avoided and energy losses on the subtransmission
and distribution systems that are avoided or reduced. Further, OHA requests that such
payments for net deliveries should be made monthly without a requirement for the

34 In the Matter of tlee Appffcatraa of Nw Comrarasipn's 12euiem to Proaisions of the Federat Energg Pdrey Act of
2005 .Regarding Met Meterin& Smurt MeterBcg, Demand Reaponse, Cagenerntian, and Pmner Producffon, Case
No. QS-1500-EL-COI (05-1500).
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customer-generator to request any net payment. The Companies propose to make such
payment annually upon the customer's request (OHA Ex. 4 at 11-12). The Companies
assert that OHA assumes that the customer-generator's activities wiU reduce
transmission, subtransmission, and distribution 19ne losses and there is no support for
OHA's contention. Further, AEP-Ohio argues that annual payment is in compliance with
Rule 4901:1-10-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requirement is in compliance with
the Cornmission's rule (Tr. Vol. X at 118-119).

Staff submits that the Companies' proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NEMS-H and refile the tariff once the new
requirements are effective or with the Companies` next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AEP-(]hio argues that the status of the
06-653 Case should not postpone the implementation of one of the objectives of SB 221
and notes that, if the final requirements adopted in the 06-653 Case impact the
Companies' NEMS-H, the adopted requirements can be incorporated into the NEMS-H
schedule at that time.

As the Commission is in the process of determining the net energy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Commission finds AEP-Ohio's
revisions to its net energy metering service schedules premature. Therefore, the
Commission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Comnd.ssion in the 06-653 Case or with the Companies' next base rate proceeding.

gramsG. Green Pricingand Renewable Energy Credit Purchase Pro

OCEA proposes that the Commission order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies Green Pricing Program and to require the

Companies to develop a separate residential and small commercial net-metering customer
renewable energy credit (REC) purchase program. OCC witness Gonzalez recornmended
a market-based pricin.g for RECs. On brief, OCEA proposes an Ohio mandatory market-
based rate for in-state solar electric application and a different rate for in-state wind and
other renewable resources. OCEA asserts that the prograins will assist cnstomers with
the cost of owning and using renewable energy and assist the Companies in meeting the
renewable energy requirements (OCC Ex. 5 at 10-11; Tr. Vol. IV at 232-234; OCF.A Br. at
97-98).
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The Companies argue that, pursuant to the stipulation agreement appmved by the
Commission in Case No. 06-1153-EL-UNC,45 the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Commission approved the
expiration of the Green Pricing Program by the Finding and Order issued in Case No. 08-
1302-EIrATA 36 However, the Companies state that they intend to offer a new green
tariff option during the ESP term (Cos. Ex. 3 at 13)_ Accordingly, the Companies request
that the Conunission OCEA's request to detail or adopt a new green tariff option at this
tirne. In regards to OCEA's REC proposal, the Companies assert that the prescriptive
piicing recommendation presented on brief is at odds with the testimony of OCCs
witness. Further, the Companies note that OCC's witness acknriwledged the
administrative and cost-effective issues associated with the proposal. Thus, the
Cornpanies note that, as OCCs witness acknowledged, the proposal require.s further
study before being implemented.

N7hile the Commission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and bernefits to
implementing such programs as soon as practicable, we decline to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at this time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio's ESP to include any green pricing and REC
programs, and we decline to do such modification at this time.

H. Gavin Scrubber Lease

The Companies note that in the Gavin Scrubber Case,37 the Conwaission
authorized OP to enter into a lease agreement with JMG Funding, L.P. OIVIG) for a
scrubber/solid waste disposal facilities (scrubber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initia115-year
term After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an addiiional 19 years. OP entered into the lease on
January 25,1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrnbber lease for an additional 19 years, until
2029. On Apri14, 2008, OP filed an application for authority to assume the obligations of
JIvSG and restructure the financing for ceitairt JMG obligations in the OP and JMG case.M
In the OP and JMG case, tlie Con ►mission approved OP's request subject to two
conditions: OP must seek Commission approval to exercise the option to purchase the

35

36

37

36

In re Cotunmbus Soutlaene Poxrer Cornpsmf and Ohio Pouper Compatt,y, Cese No. 06-1153-EE,-UNC (May 2,
2007).
In re Cokurdms SouOwrn Power Company and Okio Power CamPany, Case No. 08-1302-E[rATA
(December 19, 200&).

In re Olrio Power Comytmy, Case No. 93-793-EL-ALS, Opinion and Order (Deoembec 9,1993).

In re Ohro Power Conzpany, Case No. 06-998-E[rAiS, Finding and Order 4une 4, 200ffJ.
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Gavin scrubbers or temzinate the lease agreement; and OP must provide the Commission
with details of how the company intends to incorporate the project into its TsSP (Cos. Ex.
2-A at 56-58).

As part of the Companies ESP application, OP requests authority to return to the
Commission to recover any increased costs associated with the Gavin lease (Cos. Fx. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrubbers and the analysis to determine the least
cost option is not available at this time.

The Commission recognizes that additionaI inforn ►ation is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to f1e an application to request recognition of
the Gavin lease at the time that it makes its decision as to purchasing or terminatutg the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Commission prior to seeking recovery of any incremental
costs associated with the Gavin scrubber lease.

I. Section V.E (fnterim PlW

The Companies assert that this provision is part of the total ESP package and
should be adopted. The Companies requested that the Commission authorize a rider to
collect the difference between the ESP approved rates and the rates under the Companies'
current SSO for the length of time between the end of the December 2008 biIIing month
and the effective date of the new ESP rates.

We find Section I.E of the proposed ESP to be moot with this opinion and order.
The Commission issued finding and orders on December 19, 2008, and February 25,2009,
interpreting the statutory provision in Section 4928.14(C)(1), Revised. Code, and
approving rates for an interim period until such time as the Commission issues its order
on AEF's proposed PSP.39 Those rates have been in effect with the first billing cyde in
January 2009. Consistent with 5ection 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a SSC1 estabIished fn
accordance with Section 4928.142 or 4928.143, Revised Code, and given that P.EP-0hia s
proposed ESP term begins on January 1, 2009, and continues thmugh December 31, 2011,
we are authorizing the approval of AE1"s ESP, as modified herein, effective January 1,
2009. However, any revenues collected from customers during the interun period must
be recognized and offset by the new rates and charges approved by this opinion and
order.

39 In re Columbus Southern Poarer Company and Ohio Power Company, Case No. 08-1302-PI.ATA, Finding
and Order at 2-3 (December 19, 20U'8) and Fmd'mg and Order at 2(February 25, 2Q09).
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VII. SIGNIFICANTLY EXCESSIVE EARNINGS TEST (SFEi1

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission sha1I consider if any adjustments provided for in the ESP:

..:resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and finatuial risk, with such adjustments for capital structure
as may be appropriate.

AEP-Ohio's proposed ESP SEET process may be summar3z.ed as follows: The book
measure of earnings for CSP and OP is determined by calculating net income divided by
beginnutg book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AEP-Ohio is more meaningful since
CSP and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar business and financial risk, AEP-Obio's
process includes evaluating aII publicly traded U.S. firms. By using data from both Value
Line and Compustat, AEP-Ohio applies the standard decile portfolio technique, to divide
the firms into 10 different business risk groups and 10 different financial risk groups
(lowest to highest). AEP-Ohio would then select the cell wlv.ch in.cludes AEP
Corporation. To account for the fact that the business and financiai risks of CSP and OP
may differ from AEP Corporation, this aspect of the process is repeated for CSP and OP
and taken into consideration in determining whether CSP's or OP's ROEs are excessive.
The ESP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefore, is
considered by fixed-income investors and credit ratiag agencies. The ESP utllized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utility peer group to
determine the starting point for which CSP's or OP's ROE may be considered excessive
(Cos. Ex_ 5 at 13-42). Finally, AEP-Ohio advocates that the earnings for each year the
SEET is applied should be adjusted to exdude the margins associated with OSS and
accounting earnings for fuel adjustment clause deferrals for which the Companies will not
have collected revenues (Cos. Fx. 2-A at 37-38; Cos. Ex. 6 at 16-17; Cos. Ex. 2 at 3911.{I}.

OCC, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of signif`icantly excessive Parning,s. Kroger and
OCEA argu@ that the Companies' statistical process for determining when CSP and OP
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have earned significanfly excessive earnings improperly shifts the burden of proof set
forth in the statute from the company to other parties.

OCC witness Woohidge developed a proxy group of etectric utilities to establish
the business and financial risk indicators, then uses Value Line to develop a data base of
companies with business and .financial risk indicators within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital structure of
Ohio's electric utility companies and adjusting the bff,-hmark by the FERC 150 basis
points ROE adder to determine significantly excessive earnings (OCC Ex. 2 at 5$, 20).
AEP-Ohio argues that OCC's process is contrary to the language and spirit of SectiorE
4928.143(F), Revised Code, as the statute requires the comparable firms include non-
utility firms. The SEET proposed by OCC witness Wookidge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex_ 5-A at 5-6).

OEG proposes a method to establish the comparable group of .finns by utilizing the
entire list of publicly traded electric utilities in Value Line's Datafile,40 and one group of
non-utility firms. The comparable no.n-utility group is composed of Companies' with
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
eompanies for which Value Line has a beta (OEG Ex. 4 at 4-6). OEG then calculates the
difference in the average beta of eleclric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 2008, which equals 7.0
percent to determine the adjustment to account for the reduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 14_14 percent yields a risk-adjusted return of 12.82 percent. OEG
then applies an adjustment to recognize the financial risk differences of AEF-Ohio to the
utility and non-utility comparison groups. Finally, to determine the level at which
earnings are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7-9). OEG argues that the use of statistical
confidence ranges as proposed by AEP-Ohio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidence interval would mean that only
2.5 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. Further, OEG argnes that as a statistical analysis the AEP-Ohio-
proposed method elituinates most, if not all, of the Commissiori s ffexibility to adjust to
economic circnmstances and detemtine whether the utility company's earnings are
sigrrificantly excessive (OEG Ex 4 at 9-10).

AEP-Ob3o contends that OEG's SEET method fails to comply with the statutory
requirements for the SEE'1', fails to control for financial risk of the comparable sample
groups, fails to account for business risk and wilt, like the process proposed by OCC,

40 OEG would eliawsate one company with a signilicant negative return on equity for 2Q07.
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produce the same comparable non utility and utility group for each of the Ohio electric
utilities (Cos. Ex. 5-A at 8-9),

The Commercial Group asserts that AEP-Ohio's proposed SEET methadology will
produce volatile earned retazn on equity thresholds and, therefore, does not meet the
primary objective of an ESP' which is to stabilize rates and support the economic
development of the state. Further, AEP-Ohio s SEET method, according to the
Commercial Group, fails to compose a comparable proxy group with business risk similar
to CSP and OP, including unregulated nudear subsidiaries and deregulated generationn
subsidiaries. Thus, Commexcial Group recommends a comparable group consist of
publicly traded regulated utility companies as determined by the Edison Electric Institute
(EEI). Commercial Group witness Gorman notes that using EEI`s designated gmup of
regulated entities and Value Lines earned return on common equity shows that the
regulated companies had an average return on equity of approximately 9 percent far the
period 2005 through 2008. Witness Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approximately 85 percent of the earned
retarn on equity observations for the designiited regulated electric uri7ity companies will
be at 12.5 percent return on equity or less. Therefore, Commercial Group recornmends
that the SEET test be based on the Commission-approved retuxn on equity plus a spread
of 200 basis points. Commercial Group witness Gorman reasons that the average risk,
extreme risk and beta spread over AEP-Ohio s proxy group suggest that a 2 percent/200
basis points is a conservative determination of the excessive earningac threshold
(Commercial Group Ex. I at 3,12-17).

AEP-Ohio argues that the Commercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-looking analysis and the SEET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measurement of financial and business risk (Cos. Ex.
5-A at 9-10).

OCC opposes the exciusion of accounting earnings for fuel adjustment dause
deferrals and the deduction of revenues associated withOSS, as O6S are not one-time
write-offs or non-recurring items (OCC Ex 2 at 21). OCC contends that revenues
associated with the deferreLs are reported during the same period with the Companies
fuel-related expenses and to eliminate the de£erraLs, as AEP-Ohio proposes, would reduce
the revenues for the period without deducting for the underlying expense (OCC Reply Br.
69-70). Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment clause for the
margin generated by OSS and notes that AEP Corporation's West Virginia and V'vrginia
electric distribution subsidiaries currently do so despite AEP'-Ohia's assertion that such is
in violation of federal law (Kroger Ex.1 at 9).
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Staff advocates a single SEET methodology for all eiectric distribution utilities as to
the selection of comparable fums and, further, proposes a workshop or teduucal
conference to develop the process to determine the "comparable group Qarnings" for the
SEET. Staff witness Cahaan reasons that the SEET proposed by AEP-Ohio as a tecFuiical,
statistical analysis, if incorrectly formulated shifts the burden of proof fiom the company
to the other parties. Staff also contends that the Companies' SEET proposal is based upon
a definition of significance which would create internal inconsistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" Panungs can be fremed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues fxom OS9 are excluded from SEET,
other adjustments would be required. Staff believes it would be unreasonable to
predetennine those other adjusiments as this time. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that will be used to determine "significantly excessive earnings." Staff claims
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FERC-1 and, if the electric utility's ROE
is less than that of the sum of the comparable group's ROE plus the adder, it wi11 be
presumed that the electric utility's eamings were not significantly excessive. Further,
Staff asserts that any party that wishes to chaitenge the presumption would be required to
demonstrate otherwise. If, however, the efectric utility's eamed ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its Parn;,,gs are not significantly excessive (Staff Ex.10 at 8, 16,19,21-24,
26-27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br. at 13; Commerciai Group Br. at 9).

The Commission believes that the determination of the appropriate methodology
for the SEET is extremely important. As evidenced by the extensive testimony in this case
concerning the test, there are many different views conc+eming what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
test, the test itself will not be actually applied until 2010 and, as proposed by the
Companies, wi11 not commence until August 2010, after Compustat information is made
publicly available (Cos. Ex. 5 at 11-12). Therefore, consistent with our opinion and order
issued in the FirstEnergy ESP Case," the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statute
within the framework of a workshop. This is consistent with the Commission's finding
that the goal of the workshop will be for Staff to develop a comman methodology for the

41 In re Ohto Edison Cmnpany, The C/eaeland Electric I7tuminating Compnny, md the Tofedo Edison C'mnpaay,
Case No. 08-935-EL-SS6, Opinion and Order (December 19, u108).
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excessive earnings test that should be adopted for all of the electric utilities and then for
Staff to report back to the Commission on its findings. Despibe AEP-Ohio s assertions that
FirstEnergy's ESP is no longer applicable since the FirstEnergy companies rejected the
modified ESP, the Commission finds that a common m.ethodology for significantty
excessive Parnings continues to be appropriate given that other ESP applications are
currently pending and, even under AEP-Ohio's FSP application, the SEET information is
not available until the July of the following year. Accordingly, the Commission finds that
Staff should convene aworkshop consistent with this determination. However,
notwithstanding the Commfssion's conclusion that a workshop process is the method by
which the SBEr will be developed, we recognize that AEP-Ohio must evaluate and
determine whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to OSS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies' eamings as "significantly
excessive" in accordance with Section 4928.143(F), Revised Code, necessarily excludes
05S and deferrals, as well as the related expenses associated with the deferrals, consistent
with our dec.ision regarding an offset to fuel costs for any 06S margins in Section III.A.I.b
of this order. The Commission believes that deferrals should not have an impact on the
SEEr until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET calculation, we
do not wish to discourage the efficient use of OF's generation faclities and, to the extent
that the Companies earnings result from wholesale sources, they should not be
considered in the SEET calculation

VIII. MRO V. ESP

The Companies argue that "jt]he public interest is served if the ESP is more
favorable in the aggregate than the expected results of an MRO" (Cos. Br. at 15). The
Companies further argue that the state policy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the ESP as a whole, is more
favorable than the expected results of an MRO (Id.). The Companies aver that not only is
the SSO proposed under the ESP more attractive than the 5'&O resulting froman MRO,
other non-SSO factors exist adding to the favorabiflty of the ESP over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ex. 3 at 14-19). Specifically, AEP calculated the market price competitive
benchmark for the expected cost of eIectricity supply for relail electric genecation S.SO
customers in the Companies' service territories for the next three years as $88.15 per
MWH for CSP and $85.32 per MWH for OP for full requirements service (Cos. Eac. 2-A at
5). These competitive benchmark prices were caiculated by AEP using market data from
the first five days of each of the first three quarters of 2008, and averaging the data (Id. at
15).

AEP-Ohio witness Baker then compared the ESP-based SSO with the MRO-based
SSO, analyzing the following companents: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of tune pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricing components of the
states of Delaware and Maryland; PJM costs; incremental environmental costs, POLR
costs, and other non-market portions of an MRO-based S6O (Cos. Ex. 2-A at 3-17). AEP-
Ohio witness Baker also considered non-SSO costs in the comparison, such as the
distribution-related costs of $150 million for CSP and $133 million for OP (Id. at 16-17).
AEP-Ohio concluded that the cost of the ESP is $1.2 billion and the cost of the IvIRO is $1.5
billion for CSP, while the cost of the ESP is $1.4 billion and the cost of the MIZO is $1.7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-C.)luo states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of $ 292 mitlion for CSP and $262 million for OP (Id.; Cos. Br. at
135).

The Companies state that, in addition to the generation component, the ESP has
other elements that, when taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO alternative (Cos. Ex. 2-A at 17-18). AEP-Ohio
explains that the benefits in the ESP that are not available in an MRO, incIude: a
shareholder-funded commitment focused on economic development and low-income
customer assistance programs; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced distribution reliability
initiatives (Cos. Ex. 2-A at 17-18; Cos. Ex. 3 at 16-18; Cos. Br. at 135-137).

The Companies contend that once the Commission determines that the ESP is more
favorable in the aggregate, tben the Comnvssion is required to approve the FSP. If the
Commission determines that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP
application.

Staff states that, as a general principle, Staff believes that the Companies' proposed
ESP is more favorable than what would be expected under an MRO (5taff $r. at 2).
However, Staff expl.afns that modifications to the proposed ESP are necessary to make the
FSP reasonable (Id.). With Staff's proposed adjustments to the ESP rates, Staff witness
Hess testified that the Companies' proposed ESP "results in very reasonable rates" (Staff
Ex. 1 at 10). Furthermore, Staff wifness Hess demonstrated, utilizing Staff witness
Johnson's estimated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Staff Ex. 1-A, Revised Exlu`bit JEH-1; Staff
Br. at 26).

Several intervenors are critical of various components of AEP-Ohio's proposed ESP
and thus conclude that the ESP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that AEP-Ohio has failed to meet its
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burden of proof under the statute that the proposed FSP, in the aggregate, is more
favorable than an MRO (OPAE Br. at 3, 22 23; OMA Br. at 3; Kroger Br. at 4; OHA Br, at
11; Commercial. Group Br. at 2-3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that the Commission must take into account all terms and
conditions of the proposed ESP', not just pricing (OHA Br. at 8-9). OHA further explains
that the Commission must weigh the totality of the circumstances presented in the
proposed ESP with the totality of the expected results of an MRO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the harmful effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the ESP does not
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies' and Stafrs comparison of the ESP to an MRO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assume the
maximum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incremental effects of the maximum blending percentages on the FAC
costs (fEU Br. at 33, citing Cos. Ex. 2-A, Staff Ex.1, Exlu'trit JEEI-1, Tr_ Vol. )(I at 78-82, and
Tr. Vol. XIII at 87-88).

OCEA disputes the Companies' comparison of the ESP to the MRO, stating that the
Companies have overatated the competitive benchmark prices (OCC Ex. 10 at 15; OCEA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribu6on losses, OCC calculates that the updated
competitive benchmark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex.10 at
15-24). OCEA also questioned other underlying components of AEP witness Baker's
comparison of the MRO to the ESP regarding the proposed ESP, as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nonetheless, OCEA ulticnately
concludes that AEP's ESP, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex 10 at 39). Constella6on also submits that the forward
market prices for energy have fallen significantly since the Companies filed their
application and submitted their supporting testimony (Constellation Ex. 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio contends
t17at the market price analysis supplied in support of the ESP does not need to be updated
in order for the Commission to determine whether the ESP is more favorable that the
expected result of the MRO. Furthermore, AEP-Ohio responds that the appropriate
method is to look over a longer period of time, and not just focus on the recent decline in
forward market prices. (Cos. Reply Br. at 130-131).

Contrary to arguments raised by various intervenors, AEP-Ohio avers that the
legal standard to approve the ESP is not whether the Commission can make the ESP even
more favorable, whether the rabes are just and reasonable, whether the costs are prudently

4^ Constellafion Br. at17; OCEA Br. at 29-24.
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRO (Cos. Reply Br. at 1-6). The Companies contend that
the Commission only has authority to modify a proposed ESP if the Commission
determines that the ESP is not more favorable than the expected results of an 1VIIiO (Id at
4). As some intervenors have recognized;43 the Co.nmicc;on does not agree that our
authority to make modifications is limited to an after-the-fact determination of whether
the proposed ESP is more favorable in the aggregate. Rather, the Commisslon finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
znodified herein, we believe that the cost of the ESP is $673 million for CSP and $747
million for OP, and the cost of the MRO is $1.3 billion for CSP and $1.6 billion for OP.

AccordingIy, upon consideration of the application in this case and the provisions
of Section 4928,143(C)(1), Revised Code, the Commission finds that the ESP, including its
pricing and all other temvs and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

V{. CC)NCLUSIOIV

The Commission believes that it is essential that the plan we approve be one that
provides rate stability for the Companies, provides future revenue certainty for the
Companies, and affords rate predictability for the customers. Upon consideration of the
application in this case and the provisions of Section 4928.143(C)(1), Revised Code, the
Commission finds that the FSP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, as modified by. this order, is more
favorable in the aggregate as compared to the expected results that would otherwise
apply under Section 4928.142, Revised Code. Therefore, the Co++i*r+is.sion finds that the
proposed three-year ESP should be approved with the modifications set forth in this
order. To the extent that intervenors have proposed modiftcations to the Companies ESP
that have not been addressed by this opinion and order, the Commission concludes that
the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies' should file revised tariffs
consistent with this order, to be effective with bills rendered January 1, 2009. In light of
the timing of the effective date of the tariffs, the Commission finds that the revised tariffs
shall be approved upon filing, effective January 1, 2009, as set forth herein, and contingent
upon final review by the Commission.

43 OEG Br. at 3_
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
jurisdiction of this Commission.

(2) On July 31, 2008, CSP and OP filed applications for an SSO in
accordance with Section 4928.141, Revised Code_

(3) On August 19, 2008, a technicai conference was held regarding
AEP-Ohio's applications and on November 10, 2008, a
prehearing conference was held in these matters.

(4) On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Kroger; OEC; IEU-Ohio; OPAE; APAC;
OHA; ConstelFation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OIvIA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; Consumer Powerline; Morgan
Stanley Capital Group Inc.; Commercial Group; EnerNoc, Inc.;
and AICUO.

(5) The hearing in these proceedings commenced on
November 17, 2008, and concluded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-Ohio, 22 witnesses
testified on behal.f of various intervenors, and 10 witnesses
testified on behalf of the Commission Staff.

(6) Five local hearings were held in these matters at which a total
of 124 witnesses testified_

(7)

(8)

(9)

Briefs and reply briefs were filed on December 30, 2008, and
January 14,2009, respectively.

AEP-Ohio s applications were filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an ESP as their SSO.

The proposed ESP, as modified by this opinion and order,
induding its pricing and aIl other terms and conditions,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.
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ORDEIL

It is, therefore,

ORDERED, That the Companies' application for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code, be modified and approved, to the extent
set forth herein. It is, further,

ORDERED, That the Companies fiie their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, coritingent upon final review and approval by the Comrnission. It is
further,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order; and to cancel and
withdraw its superseded tariffs. The Companies shafl file one copy in this case docket
and one copy in each Company's TRF docket (or may make such filing electronically, as
directed in Case No. 06-900-AU-W VR). The *ema9n;ng two copies shall be designated for
distribution to Staff. It is, further,

ORDERED,'I'hat the Compardes notify aII affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, forther,
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ORDERED, That a copy of this opinion and order be served on all parties of record.

TFIE PUBLIC I.IT7ES COMMISSION OF OHIO

Alan R. Scluiber, Chainnan

kPaul tL Centolella

Valerie A. Lernuue

IC4VBJGNS:vrmJct

Entered in the Jouauil

MAR 18 2009

Rene@ J. IenldrLS
Secretary

Ronda Hartman Fergus

Cheryl L. Roberto
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THE PUBLIC ITITLITTES COMNIIS9ION OF OHIO

In the Matter of the Application of
Columbus Soathern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation
Plan.

)
}
) Case No. 08-917-EL-SSO

)
)
)

Case No. 08-918-EL-SSO

CONCURRING OPINION OF CI iAIltMAN ALAN R. SCHRIBER

AND COMIvI<SSIONER PAUL A. CENTOLELLA

We agree with the Commission's decision and write this concurring opinion to
express additional rationales supporting the Commissiori s decision in two areas.

gridSlvfART Rider

The Order sets the initial amount to be recovered tbrough the gridSMAR.T rider
based on the availability of federal matching fonds for smart grid demonstrations and
deployments under the American Recovery and Reinvestment Act of 2009. AEP-0hio
should promptly take the necessary steps to apply for available federal funding.
Additionally, AEP-Ohio should work with staff and the collaborative estabTished under
the Order to refine its Phase 1 plan and initiate deployments in a timely and reasonable
manner.

The foundation of a smart grid is an open-archftecture communications system
which, first, provides a commori platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better controi their electric bills.

These capabilities can provide significant consumer and societal benefits. In the
near term, participating consumers will have new capabilities for manav;ng their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-Ohio
will be able to provide consumers feedback regarding their eleclaic usage patterns and
improved customer service. And, the combination of distribution automation and
advanced metering should enable AEP-Ohio to rapidly locate damaged and degraded
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distribution equipment, reduce outages, and miniinize the duration of any service
interruptions. We expect that consumers will experience a material improvement in

service and reliability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastruchzre, development of performance
standards and targets for service quality for all consumers, and implementation of
distributed generation. Section 4928.02 of the Revised Code. The Coinmission's Order
advances these policies.

AEP-Ohio and its customers are likely to face significant challenges over the next
decade from rising costs, requirements for improved reliability, and environmental
oanstraints. Our Order will enable AEP-Ohio to take a first step in developing a modern
grid capable of providing affordable, reliable, and environmentally sustainable electric

service into the future.

PT1Vf Demand Res '^onse Program

First, we wish to emphasize that the Commission supports demand response

initiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which AEP-Ohio customers are responsible. We encourage
AEP-Ohio to work with PJM, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capacity that it

must carry under PJM market rules.

Finally, consumers should have the opportunity to see and respond to changes in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing consiunption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic pricing options for commerdal and industrial SSO

customers who have the interval metering needed to support such rates. Such options
should enablfAgible mRsumgirs to directly manage risk and optimize their energy usage.

.17̂,..,-G
Alan R. Schriber Paul A. Centolella
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BEFORE

THE PUBLIC iTTILiTIES COMMLSSION OF OHIO

In the Matter of the Application of Columbus
Southem Power Company for Approval of
an Etectric Sectu'ity Plan; an Amendment to
its Corporate Separation PIan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to, its
Corporate Separation Plan..

ENTRY

The Commission finds:

Case No. 08-918-E[.-SSO

(1) On March 18, 2009, the Comniission issued its opinion and
order in Columbus Southern Power Company's (CSP) and
Ohio Power Company's (OP) (jointiy, AEP-Ohio or the
Companies) electric security plan (ESP) cases (ESP Order).' By
eniries on rehearing issued Jaly 23, 2009 (First ESP EOR) and
November 4, 2009 (Second ESP EOR), the Commission affirmed
and clarified certain issues raised in AEP-Ohio s ESP Order. As
ultimately modified and adopted by the Commission, AER
Ohio's ESP directed, among other things, that AEP-Ohio be
permitted to recover the incrementat capital carrying costs that
would be incurred after January 1, 2009, on past environmental
investments (2001-2008)7 and approved a provider of last resort
(POLR) charge for the ESP period.

(2) The Comm;scion s decision in the AEP-Ohio ESP cases was
appealed to the Ohio Supreme Court The Ohio Supreme
Court determined that Section 4928.143(B)(2), Revised Code,
does not authorize the Commission to allow rec(yvery of items
not included in the section. The Court remanded the case to
the Commission for further proceedings that `the Commission
may determine whether any of the listed categories set forth in

1 Ln re AEP-Ohio E9P cases, Case Nos, 08-917-EL6S0 and 08-918-EtrSSO, Opinion and Order (Mu+ch 18,

2009).
2 ESP Order at 24-28; First F5P EOR at 10-14.
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(3)

on whether a formula-based Pt7IdZ charge is per se
unreasonable or unlawful," the Court noted two other methods
by which the Commission may establish the POLR charge: a
non-cost-based POLR charge or evidence of AEP-Ohio's actual
POLR costs.

Section 4928143(B)(2), Revised Code, authorize recovery of
environmental carrying charges."

Further, as to the POLR charge approved in the AEP-Ohio ESP
cases, the Court declared that concluding that the POLR charge
is cost based is against the manifest weight of the evidence, an
abuse of the Commission s discretion and reversible error.
While the Court specifically stated that "we express no opinion

(4) Pursuant to the Court's decision, the Conuni,ssion directs AEP-
Ohio to file by May 11, 2011, proposed revised tariffs Ihat
would remove the POLR charges and environmental carrying
cost charges associated with investments made 2001-2008, from
the Companies' tariffs.

(5) In addition, in the event that AEP-Ohio intends to seek a non-
cost-based POLR charge or a POLR charge based upon costs or
to seek recovery of environmental carrying charges pursuant to
the Courl's remand, the Commission directs AEP-Ohio to make
the appropriate fiting in these proceedings and the Commission
wilI establish an appropriate procedural schedule.

It is, therefore,

ORDERED, That AEP-Ohio file proposed revised tariffs as directed in finding (4). it
is, further,
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ORDERED, That a copy of this entry be served upon all persons of record in these

cases.

THE PUgLIC UTILTITE,S COIvIML''aS'TON OF OHIO

C/^
Paul A. Centolella

Andre T. Porter

GNS/vrm

Entered in the Journai

MAY 0 4 ?Att

Betty McCauley
Secretary

Steven D. Lesser

,,CkL4.,^t D- 7?"
Cheryl L. Roberto
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BEFORE

THE PUBLIC LTI7IITIFS COMMISSION OF OHIO

In the Matter of the Application of ColumbUs
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio

Power Company for Approval of its Electric

Security PIan; and an Amendment to its
Corporate Separation Plan.

ENTRY

The Commission finds:

Case No: 08-918-EL-SSO

(1) On March 18, 2009, the Commission issued its opinion and
order in Columbus Southern Power Company's (CSP) and
Ohio Power Company's (OP) ^(jointly, AEP-Ohio or the
Companies) electric security plan (ESP) cases (ESP Order) 1 By
entries on rehearing issued July 23, 2009 (First ESP EOR) and
November 4, 2009 (Second ESP EOR), the Conun4ssion affirmed
and clarified certain issues raised in AEP-Ohio's ESP Order. As
ultimately modified and adopted by the Commission, AEP-
Ohio s ESP directed, among other things, that AEP-Ohio be
permitted to recover the incremental capital carrying costs that
would be incurred after January 1, 2009, on past environmental
investments (2001-2008)2 and approved a provider of last resort ,
(POLR) charge for the ESP period.

(2) The Commission's decision in- the AEP-Ohio ESP cases was
appealed to the Ohio Supreme Court. The Ohio Supreme
Court determined that Section 4928.143(B)(2), Revised Code,
does not authorize the Commission to allow recovery of items
not included in the section. The Court remanded the case to
the Commission for further pr,oceedings in which "the
Conunission may deterrnine-whether any of the listed
categories set forth in Section 4928.143(B)(2), Revised Code,

1&t re AEP-Ohfo ESP cases, Case Nos. 08-917 ELrS."SO and 08-918-EL; SSO, Opinion and Order (March 18,

2009).
2 AEP-Ohio ESP Order at 24-28, 38-40; F"nst ESP EOR at 10-13, 24-27.
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authorize recovery of environmental carrying charges.'•s In
regards to the POLR charges, the Conrt concluded that the
Camiriission's decision that the POLR charge is cost-based is
against the manifest weight of the evidence, an abuse of the
Commission's discretion and reversible error. While the Court
specifically stated that "we express no opinion on whether a
fonnula-based POLR charge is per se unreasonable or
unlawful;' the Court noted two other methods by which the
Commission may establish the POLR charge: a non-cost-based
POLR charge or evidence of AEP-Ohio's actual POLR costs.

(3) By entry issued May 4, 2011, the Comnussion directed AEP-
Ohio to file proposed tariffs removing the POLR charges and
environmental carrying cost charges from the rates by May 11,
2011. Further, the May 4, 2011 entry directed that if AEP-Ohio
intends to seek recovery of the envvironmental or POLR
charges, pursuant to the Court's remand, to make the
appropriate filing with the Comm4ssion.

(4) On May 6, 2011 and May 16, 2011, respectively, AEP-Ohio and
Industrial Energy Users-Ohio (IEU) filed applications for
rehearing of the Commission s M ly 4,2011 entry.

(5) On May 11, 2011, the Companies filed proposed revised tariffs,
under protest, as corrected on May 13, 2011. AEP-Ohio also
filed motions and a request for expedited ruling on the
motions. AEP-Ohio requests that the Coznmission establish a
procedural schedule for the remand proceedings, reject or hold
in abeyance the proposed revised tariffs eliininating the
environmental and POLR charges, or collect the existing tariff
rates subject to refund pending the decision on remand. AEP-
Ohio asserts that ordering the reduction of the tariff rates
before considering the issues on remand is preinature, contrary
to the Commissiori s usual remand process, and would cause
substantial harm to AEP-Ohio. Further, AEP-Ohio claizns that
the two-step change in rates will be confusing and irritating to
customers.

(6) By responses ffled May 16, 2011, Ohio Energy Group (OEG),
Ohio Manufacturers Association (OMA), and the Ohio HospitaI

3 In re APphr.^+tinn of Co7umbus S. Pmuer Co., Slip OpiniQn No. 2011-Ohio-1788.

-2-
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Assoc3ation (OHA) endorse the collection of the existing rates,
subject to refund. OBG expl^ that the propo^ is a

method to expeditiously addreses
reasonable rates ^^ y
legal issues on remand while ensuring
charged to customers are lawful and reasonable. LJI-elvise,
OMA and OHA do not opp^e the Companies' propasal to

existing PO^ and environmental
he coIIection of themake t

charges subject to refund-

her p arties to AEP-O^o s ESP cases, nam^y^ the Office of
O^o Partners for(7) Qt

the Ohio's Consurners Counsel (OCC)'
Affordable Energy (OPAE)• and IF-U oppI
request to reject or hold 9n abeya^e the ^C and OPAE argue
the May 4, 2011 entry. Tn vanous filings,
that the tariffs filed by AEP-^Oltio do not comply Nees

4,
2011 entry and encourage the Com'russion to reject

and direct AEPAhio to completely renrnove aR POLR ch^g^
from the tariffs. IEU cantends that the effect of the Court's
remand of the POLK charges extends beyond just the

charges as proposed by ^P O^o in
inination of the POLReli

its tariff filing•

g n May 20,2011, AEI' Ohio filed what it ca11s an "v^+i^'nerit
C}() filing on remana " ln the filing, the Companies state that there

is su{ficient evidence in the record for the Conmmission ta find

that the environmental carxYo g4^
costs are

.143(B)(2)(a)

recoverable under
through (h),

one of the provisions in S^ r roceedings• Wbile the
Revised Code, without fm'the; p the level of
Coronpanies argue for the Connmission to determine
pOLR due AEP-Ohio based on the existing record axid makes
various arguments in support thereof, the Companies also

Commission may schedule hearings and
recognize that the
admit additional evidence regardmg the Companies POLR

obligation.

(9) The Commission notes that there is significat't d^$r^`^`t
among the parties as to the level of POLR charges at issue

pursuant to the Court's remand• We also note that certa>n
and industrial customer representatives endorse

comnnercial sto refund, and
the collection of the current tar'ff rates, subject t rates,
that initially O^^ a^^d the collection of the c^aren

action available
subject to refund, as a course of to the
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4L

Cominission although such was not OCC's Preterence
Uponfiu'ther cansideration of the

issues raised by the parties to theseESP remand .
proceedings, we find ASP-Ohio's moti

the currently effective tariff rates, subj on to m^e
ect to refund, to be a

reasonable request untii the Cominision specifically orders
otherwise on renrand. Accordingly, s

we direct AEP_phio to file
revised tari{fs specifically stating that the Ppl,g riders and the
environmental carrying charges are subject to refund by May27, 2011, to be effective as of the first
Until the Couuiu bilting cycle of June 2011.ssion issues its decision on remand, AEp, phio
shall continue to collect the current tariff rates, subject to
F^^ commenc o

ing with the first bilting cycle of June 2011,

remand PrOceeding l^^on ultimately detern^ines in the
are to be refunded #ot any environmental or T'OLR charges
imposed on the ^'-0hzo customers, interest may be

amounts collected.

(10) T1t^o to 7iss

mfund^^ that ^^g the ^'ent tariff rates
Pending the outcome of the re^nd

proceedings, to be the most reasonable means to facflitate a jut

avoid
process

ratefor voIaAEP-piuo ^toers and the C'otnparues, and totiiity for samemcustomers.

^21J Eurher' the Con'mission finds that AEP-ohio
intervenors should be affordeti an and the
testimony and to offer additional eviden^ce fnre ^ Pr^nt
P(?LR and envirornnental g^ to the
Cominission. The parties c^ges remanded to the
chazges at issue and es may address the amount of POLR
any. Aceor the rate of interest charges aPPlicable, if
^b^^ dmglY, the following procednraI schednie should be

AEP-Ohio testi.mony: June 6, 2011

Intervenor testimony: June 23, 2011

Final discovery request
(exduding notice"s of
depositions): June 29, 2011

Prehearing conference: July 7, 2011

Hearing:
July 12, 2011
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(12) Accordingly, a prehearing shall be held on Thursday, July 7,

2011 at 10:00 a.m_, at the offices of the Commission, Hearing

Room 11-D,180 E. Broad Street, Columbus, Ohio. The hearing

in this matter shall commence on Tuesday, July 12, 2011, at

10:00 a.m, at the offices of the Commission, Hearing Room 11-

A.

(13) in light of the time frame for preparation for the remand
hearing, any motion made in this proceeding, and any
memoranda contra shall be required to be filed within five
business days after the service of such motion, and any reply
memorandum within three business days after the service of a
memorandum contra. Paragraph (B) of Rule 4901-1-07, Ohio
Administrative Code (O.A.C.), which permits three additional
days to take action if service is made by mail, will not apply.
Parties are encouraged to take advantage of paragraph (C) of
Rule 4901-1-05, O.A.C, which provides that service of
pleadings may occur by €acsimile transmission or electronic
message. In addition, response time for discovery should be
shortened to 10 days. Discovery requests and replies shall be
served by hand delivery, e-mail ar facsimile (unless otherwise
agreed by the parties). An attorney serving a discovery request
shaIl attempt to contact the attorney upon whom the discovery
request will be served in advance to advise him/her that a
request will be forthcoming (unless otherwise agreed by the
parties). To the extent that a party has difficulty responding to
a particular discovery request within the 10-day period,
counsel for the parties, should discuss the problem and work
out a mutaally satisfactory solution.

-5-

It is, therefore,

ORDERED, That AEP-Ohio shall file, by May 27, 2011, tariff pages that reflect that
the POLR riders and environmental carrying cherges included in rates are being collected
subject to refund as to be determined by the Public Utilities Commission of Ohio. AEP-

Ohio is authorized to file, in final form, four, complete copies of the tariff page consistent

with this order. AEP-Ohio shall file one copy in its Tf2F docket (or may make such filing
electronically as directed in Case No. 06-900-AU-WVR) and one copy in these case
dockets. The remaining two copies shall be designated for distribution to the Rates and
Tariffs, Energy and Water Division, of the Gommission s Utiiities Department. It is,

further,
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ORDERED, That the procedural schedule for the remand proceedings be adopted
as set forth in Findings (11) and (12). It is, further,

ORDERED, That the parties complytivith the directives set forth in Finding (13). It
is, further,

ORDERED, That a copy of this entry be served upon all persons of record in these
cases.

THE PiJBLIC U'I'ILITIES COIvIIvILSSION OF OHIO

`./

Paul A. Centolelia ^-r Steven D. Lesser

. Andre T. Porter

GNSJvrm

Entered in the Journal

Betty McCauley
Secretary

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COIvIMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security PIan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio
Power Company for Approval of its fiIectric
Security Plary and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-EL-SSO

ORDER ON REMAND

The Commission, coming now to consider the evidence presented in these
proceedings, pursuant to the Supreme Court of Ohio's remand in In re Application of

Columbus S. Power Co. (2011), 128 Ohio St.3d 512, the transcripts of the hearing, and briefs
of the parties, hereby issues its order on remand.

APPEARANCES:

The following parties made appearances in the remand phase of these proceedings:

Steven T. Nourse and Matthew J. Satterwhite, American Electric Power
Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, and Porter, Wright,
Morris & Arthur, by Daniel R. Conway, 41 South High Street, Columbus, Ohio 43215, on
behalf of Columbus Southem Power Company and Ohio Power Company.

Mike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief,
and Werner L. Margard, Assistant Attorney General, 180 East Broad Street, Columbus,
Ohio 43215, on behalf of the Staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Maureen R. Grady and

Jeffrey L. Small, Assistant Consumers' Counsel, 10 West Broad Street, Suite 1800,
Columbus, Ohio 43215, on behalf of the residential utility consumers of CoIumbus
Southem Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm, MichaeI L. Kurtz, and Jody M. Kyler,
36 East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy
Group.
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Chester, Willcox & Saxbe LLP, by John W. Bentine, Mark S. Yurick, and Zachary D.
Kravitz, 65 East State Street, Suite 1000, Columbus, Ohio 43215, on behalf of The Kroger
Company_

McNees, Wallace & Nurick LLC, by Samuel C Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, 17th Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, Findlay, Ohio
45839, on behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease LL.P, by M. Howard Petricoff, Stephen M. Howard,
and Lija Kaleps-C1ark, 52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, and
Cynthia Fonner Brady, Constellation Energy Resources, LLC, 550 West Washington
Boulevard, Suite 300, Chicago, Illinois 60661, on behalf of Constellation NewEnergy, Inc.,
and Constellation Energy Commodities Group, Inc.

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215, and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215,
on behalf of the Ohio Hospital Association.

Bricker & Eckler LLP, by Matthew W. Warnock;100 South Third Street, Columbus,
Ohio 43215, on behalf of the Ohio Manufacturers' Association.

Sonnenschein, Nath & Rosenthal LLP, by Emma F. Hand, Clinton A. Vince, and
Presley R. Reed, 1301 K Street NW, Suite 600, East Tower, Washington, DC 20005, on
behalf of Ormet Primary Aluminum Corporation.

OPINION:

1. HISTORY OF THE PROCEEDINGS

On July 31, 2008, Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (SSO) pursuant to Section 4928.141, Revised Code. The application was for an
electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule in
these matters was estabfished. A technical con.ference was held regarding AEP-Ohio's
application on August 19, 2008, and a prehearing conference occurred on November 10,
2008. The evidentiary hearing commenced on November 17, 2008, and concluded on
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December 10, 2008. The Conunission also held five local public hearings throughout the
Companies service area.

At the evidentiary hearing, AEP-Ohio offered the testimony of 11 witnesses in
support of the Companies' application, 22 witnesses testified on behalf of various
intervenors, and 10 witnesses testified on behalf of Staff. At the local pubiic hearings, 124
witnesses testified. Briefs were filed on December 30, 2008, and reply briefs were filed on
January 14, 2009.

On March 18, 2009, the Commission issued its opinion and order regarding AEP-
Ohio's application (ESP Order). By entries on rehearing issued July 23, 2009 (First ESP
EOR) and November 4, 2009, the Commission affirmed and clarified certain issues raised
in the ESP Order. As ultimately modified and adopted by the Commission, AEP-Ohio's
ESP directed, among other things, that AEP-Ohio be pernzitted to recover the incremental
capital carrying costs that would be incurred after January 1, 2009, on past environmental
investments (2001-2008) and approved a provider of last resort (POLR) charge for the ESP
period_I

The Commissiori s decision was appealed to the Supreme Court of Ohio. On April
19, 2011, the Court affirmed the PSP Order in numerous respects, but remanded the
proceedings to the Commission with regard to two portions of the Comr,,;ssion's decision.
The Court deterrnined that Section 4928.143(B)(2), Revised Code, does not authorize the
Commission to allow recovery of items not enumerated in the section. The Court
remanded the cases to the Commission for further proceedings in which the Comnvssion
may determine whether any of the listed categories set forth in Section 4928.143(B)(2),
Revised Code, authorize recovery of environmental investment carrying charges.2
Regarding the POLR charge, the Court conduded that the Commission's decision that the
POLR charge is cost-based was against the manifest weight of the evidence, an abuse of
the Conunission's discretion, and reversible . error. The Court . noted two methods by
which the Commission may consider the POLR charge on remand, specifically, as either a
non-cost-based POLR charge or by way of evidence of AEP-Ohio s actual POLR costs 3

By entry issued May 4, 2011, the Commission directed AEP-Ohio to file proposed
tariffs removing the POLR and environmental carrying charges from its rates by May 11,
2011. The entry also directed AEP-Ohio, ff it intended to seek recovery of the POLR or
environmental carrying charges, pursuant to the Court's remand, to make the appropriate
filing with the Commission. On May 11, 2011, the Companies filed proposed tariffs, under
protest, and corxections on May 13, 2011. AEP-Ohio also filed motions requesting that the

1 AEP-Ohio ESP Order at 24-28, 38-40; First FSP EOR at 10-13, 24-27.

2 In re Appiicafion afColumbus S. Power Co. (2011),128 Ohio St3d 512, 520.

3 In re Application of Columbus S. Power Co. (2011), 128 Ohio St.3d 512, 519.
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Commission either establish a procedural schedule for the remand proceedings and reject
or hold in abeyance the proposed tariffs eliminating the POLR and environmental carrying
charges, or collect the existing tariff rates subject to refund pending the Commission's
decision on remand. By responses filed May 16, 2011, the Ohio Energy Group (OEG),
Ohio Manufacturers' Association (OMA), and Ohio Hospital Association (OHA) endorsed
the collection of the existing rates, subject to refund. In various filings, other parties,
namely, the Office of the Ohio Consumers' Counsel (OCC), Ohio Partners for Affordable

Energy (OPAE), and Industrial Energy Users-Ohio (IEU-Ohio) opposed AEP-Ohio s
motions.

On May 20, 2011, AEP-Ohio filed what it referred to as an initial merit filing on
rernand_ In the filing, the Companies state that there is sufficient evidence in the record
for the Commission to find that the environmental carrying costs are recoverable under
one of the provisions in Section 4928.143(B)(2)(a) through (h), Revised Code, without
further proceedings. While AEP-Ohio argued for the Commission to determine the level
of POLR charges due the Companies based on the existing record and made various
arguments in support thereof, AEP-Ohio also recognized that the Commission may
schedule hearings and admit additional evidence regarding the Companies' POLR
obligation.

By entry issued May 25, 2011, the Commission directed AEP-Ohio to file revised
tariffs by May 27, 2011, making the POLR and environmentat carrying charges subject to
refund, as of the first billing cycle of June 2011, until the Commission specifically orders
otherwise on remand. The Commission specified that, if it ultimately determines in the
remand proceedings that any POLR or environmental carrying charges are to be refunded
to customers, interest may be imposed on the amounts collected. The Commission
concluded that making the current tariff rates subject to refund, pending the outcome of
the remand proceedings, is the most reasonable means to facilitate a just process for
customers and the Companies, and to avoid rate volatility for some customers. In the
May 25, 2011, entry, the Commission also established a procedural schedule to afford
AEP-Ohio and the intervenors an opportunity to present testimony and to offer additional
evidence in regard to the POLR and environmental carrying charges remanded to the
Coinrnission. The pariies were specifically dizected to address the amount of POLR
charges at issue and the rate of interest charges applicable, if any. On May 27, 2011, AEP-
Ohio filed revised tariffs in accordance with the May 25, 2011, entry.

Following issuance of the May 25, 2011, entry, FirstEnergy Solutions Corp. (FES),
Appalachian Peace and Justice Network (APJN), and Exelon Generation Company, LLC
(Exelon) filed motions to intervene in these proceedings. By entry issued June 16, 2011, the
attorney examiner denied the motions, finding that they were fiied nearly three years past
the established intervention deadline and that the movants had not demonstrated
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extraordinary circunistances justifying late intervention. On June 29, 2011, the
Commission affirmed the attorney examiner's ruling and denied the interlocutory appeals
of FES, APJN, and Exelon.

Pursuant to the procedural schedule established in the May 25, 2011, entry, as
modified by entries of June 23, 2011, and June 30, 2011, a prehearing conference was held
on July 8, 2011. The hearing commenced on July 15, 2011, and continued on July 19,2011,
through July 21,2011. The hearing concluded with rebuttal testimony on July 28, 2011.

At the hearing, AEP-Ohio presented the testimony of Dr. Anil Makhija (Cos.
Remand Ex. 1), Dr. Chantale LaCasse (Cos. Remand Ex. 3), and Laura J. Thomas (Cos.
Remand Ex. 4), regarding the Companies` POLR obligation, and the testimony of Philip J.
Nelson (Cos. Remand Ex_ 2), regarding the environmentat investment carrying charges
incurred during the ESP for investments made from 2001-2008.4 The Companies also
offered the rebuttal testimony of Dr. Chantale LaCasse (Cos. Remand Ex. 5), Thomas E.
Mitchell (Cos. Remand Ex. 7), and Laura J. Thomas (Cos. Remand Ex. 8).

Six witnesses testified for various intervenors: on behalf of OCC, Mack A.
Thompson (OCC Remand Ex. 1) and Dr. Daniel J. Duann (OCC Remand Ex. 2); on behalf
of IEU-Ohio, Dr. Jonathan A. Lesser (IEU-Ohio Remand Ex. 1), Kevin M. Murray (IEU-
Ohio Remand Ex. 2), and Joseph G. Bowser (rEU-Ohio Remand Ex. 3); and on behalf of
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(jointly, Constellation), David I. Fein (Constellation Remand Ex. 1). Staff presented the
testimony of Timothy W. Benedict (Staff Remand Ex. 1).

At the conclusion of the hearing on July 28, 2011, IEU-Ohio, joined by OCC, moved
to dismiss these cases, asserting that AEP-Ohio failed to sustain its burden of proof. The
attorney examiner deferred rnling on the motion to dismiss.

Initial briefs were filed on August 5,-2011, by AEP-Ohio, Staff, IEU-0hio, and
Constellation. Joint briefs were f"iled by OCC and OPAF, as iveli as OMA and OHA..
Additionally, FES filed a motion for leave to file an amicus curiae brief attached to its
motion. On August 10, 2011, AEP-0hio filed a memorandum contra FES' motion. FES
filed a reply on August 15, 2011. -

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AEP-
Ohio's initial brief. IEU-Ohio filed a similar motion on August 11, 2011. AEP-Ohio filed a
memorandum contra the motions to strike on August 16, 2011. OCC, OPAE, and IEU-
Ohio filed a joint reply on August 18,2011.

4 References to exhibits or transcnpfs from the remand proceedings wfll spectifically be designated as such
in this order. ATl other references refer to evidence from the original record compiled in 2008.
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Reply briefs were filed on August 12, 2011, by AEP-Ohio, IEU-Ohio, and

Constellation. Joint reply briefs were filed by OCC and OPAE, as well as OMA and OHA.

On August 17, 2011, OCC, OPAE, and IEU-Ohio filed a joint motion to strike portions of
AEP-Ohio's reply brief. AEP-Ohio filed a memorandum contra the motion to strike on
August 24, 2011. OCC, OPAE, and IEU-0hio filed a joint reply on August 29, 2011.

II. PROCEDURAL ISSUES

A. IEU-Ohio's Motion to Dismiss

As noted above, IEU-Ohio moved to disnuss these cases at the conclusion of the
hearing on July 28, 2011, and OCC joined the motion. With respect to AEP-Ohio's POLR
charges, I&U-Ohio contends that the Companies asserted during the remand proceedings
that their POLR costs are based on the value to customers of the option to switch to an
alternative supplier, wliich IEU-Ohio believes is the same argument that was previously
rejected by the Supreme Court of Ohio. Regarding environmental carrying charges, IEU-
Ohio argues that the Companies have failed to identify any category within Section
4928.143(B)(2), Revised Code, that supports their recovery of such costs. IEU-Ohio
concludes that the Companies have failed to meet their burden of proof. (Remand Tr. V at

894-895.)

AEP-Ohio responds with respect to the POLR charges that the Court's decision
does not dictate a particular outcome in these cases or prevent the Commission from
reaching the same result as in the original proceedings. The Companies argue that the
evidence should be considered by the Commission. On the subject of environmental
carrying charges, AEP-Ohio maintains that it has identified multiple bases in the statute

that support recovery of its costs. (Remand Tr. V at 895-897.)

The Commission finds that AEP-Ohio has presented sufficient evidence, as
addressed in detail below, such that we may decide these matters on the record.
Accordingly, IEU-Ohio's motion to dismiss should be denied.

B. FES' Motion to File Amicus Curiae Brief

On August 5, 2011, FES filed a motion for leave to file an amicus curiae brief in these

proceedings. FES notes that its brief addresses AEP-Ohio's POLR charges. According to
PES, it has extensive experience on the subject of POLR risk, given that it has assumed
such risk in competitive auctions as a competitive retail eIectric service (CRES) provider.
FES believes that its experience may be beneficial to the Commission. FES notes that it
was denied intervention in these proceedings and that, in other cases, the Commission has
permitted amicus filings by entities denied intervention or even where intervention was
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not sought. FES asserts that its brief will not delay the proceedings or expand on the
issues, as FES does not seek to introduce new evidence_ FES points out that the
Commission s decision will have a significant impact on CRES providers operating in
AEP-Ohio s service territory and that the Commission should have as much information
as possible in making its decision

In its memorandum contra, AEP-Ohio responds that FES was properly denied

intervention in these cases and that its participation at this point adds no value to the
record. The Companies further note that FES has identified no legal basis authorizing FES

to file an amicus curiae brief. AEP-Ohio disputes FES' claim that it does not intend to seek

new evidence, pointing out that FES attached a non-record exhibit to its brief. The
Companies maintain that FES has no unique POLR experience to share with the

Commission and that the perspective of CRES suppliers has already been provided by
Constellation, which is a party to these proceedings. AEP-Oh3o notes that the Commission

has not solicited FFS' amicus filing, as it has from other entities in prior cases, and that FES'

true concerns are those of a competitor of the Companies and not an aide to the
Commission_

The Commission finds no basis under the present circumstances to justify
permitting FES to file an amicus curiae brief. As discussed above, FES' late motion for
intervention was denied. In the entry of June 29, 2011, we noted that FES was granted
intervention in AEP-Ohio's pending ESP case, Case No. 11-346-EL-SSO, et at., and that our
decision was not intended to prevent FES from presenting its arguments with respect to
AEP-Ohio's POLR charges or from otherwise fully participating in those proceedings,
regardless of the outcome of the present cases. Additionally, as AEP-Ohio notes, the
perspective of CRES providers is already represented in these proceedings by
Constellation, which has provided expert testimony, as well as filed initial and reply
briefs. Finally, we find that FES' amicus curiae brief raises no issue that has not also been
raised by Constellation or the other parties. For these reasons, PES' motion for leave to file
an amicus curiae brief should be denied.

C. Motions to Strike of OCC, OPAE, and IEU-Ohio

1. Testimony

a. Rebuttal Testiunony of Dr. LaCasse

During the remand hearing, OCC, joined by IEU-Ohio, OPAE, Constellation, and
OHA, moved to strike a portion of the rebuttal testimony of Companies witness LaCasse.
The motion to strike was denied by the attorney examiner. (Remand Tr. V at 637-643, 653.)
In their initial brief, OCC and OPAE renew the motion to strike, request that the
Commission find that the attorney examiner s ruling was erroneous, and ask that the
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rebuttal testimony and related testimony on cross-examination be disregarded_ Regarding
the specific portion of the rebuttal testimony in question, which pertains to Monte Carlo
model results offered in support of the Companies' option model results (Cos. Remand Ex.
5 at 7-11), OCC and OPAE argue that proper rebuttal testimony does not include subjects
that could have been presented during the party's direct case. OCC and OPAE note that
AEP-Ohio indicated in its initial merit filing of May 20, 2011, that it intended to support
the reasonableness of its POLR charges based on additional modeling, which could
include the results of a Monte Carlo model. OCC and OPAE assert that the late arrival of a
study is insufficient justification for its presentation in rebuttal testimony and that the late
admission into the record of the Monte Carlo results was highly prejudicial. AEP-Ohio
responds that Dr_ LaCasse offered proper rebuttal testimony and that, because OCC failed
to take an interlocutory appeal of the attorney examiner's ruling, it may not now be
attacked on brief.

Initially, the Conunission notes that OCC and OPAE may raise the propriety of the
attorney examiner s ruling for the Commission's consideration pursuant to Rule 4901-1-
15(F), Ohio Administrative Code (O.A.C.). We find, however, that the attorney exantiner
properly denied the motion. The rebuttal testimony of Dr. LaCasse regarding the results
of the Monte Carlo model was specifically provided in response to the direct testimony of
IEU-Ohio witness Lesser, stating that "options must be valued using empirical models,
such as {M]onte-[C]arlo models" if the strike price is correlated with the price of the
underlying asset and that "one cannot use either the Black-Scholes or Black models to do
so" (IEU-Ohio Remand Ex. 1 at 22; Cos. Remand Ex. 5 at 7). As Dr. LaCasse's rebuttal
testimony was specifically offered in response to Dr. Lesser's testimony, it could not have
been offered as part of the Companies' direct case, given that the Companies direct
testimony was filed before the intervenors'. Further, OCC and OPAE have offered no
support for their contention that the Monte Carlo results were presented in rebuttal
testimony because they were late. Neither have OCC and OPAE demonstrated how the
admission of the testirnony into the record caused them prejudice. Both parties were
afforded the opportunity to cross-exanvne Dr. LaCasse regarding the Monte Carlo results.

b. Direct Testimony of Mr. Nelson

OCC also moved during the remand hearing to strike a portion of the direct
testimony of Companies witness Nelson. This motion was also denied by the attorney
examiner. (Remand Tr. I at 69-70, 78.) OCC and OPAE, in their initial brief, ask that the
Commission reverse the ruling. In the relevant portion of the testimony, Mr. Nelson
identified three statutory bases in support of the Companies' recovery of environmental
carrying costs (Cos. Remand Ex. 2 at 4). OCC and OPAE move to strike this testimony on
the grounds that Mr. Nelson is not qualified to offer a legal opinion_
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The Commission finds that this motion to strike was also properly denied.
Mr. Nelson explained that his testimony was offered based on the advice of,counsel (Cos.
Remand Ex. 2 at 4) and that he was not test9fying as an expert in legal matters (Remand Tr.
I at 78). Mr. Nelson's testimony was thus not offered as a legal opinion

2. Initial Brief

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AEP-
Ohio's initial brief referring to the POLR charges of other electric distribution utilities
(EDUs) in Ohio. IEU-Ohio fded a similar motion on August 11, 2011. OCC, OPAE, and
IEU-Ohio argue that the POLR charges of the other EDUs were not intzoduced or admitted
into evidence and that the Companies' attempt to rely on non-record information should
be rejected_ They further assert that the Contmission must base its decision on the record
before it, as required by Section 4903.09, Revised Code. OCC, OPAE, and IEU-Ohio add
that they have concerns about the relevancy, comparability, and accuracy of the charges
listed for the other EDUs, which they would have raised if the information had been
introduced during the hearing.

AEP-Ohio responds that the information that OCC, OPAE, and IEU-Ohio seek to
strike was taken directly from tariffs that have been approved by the Comanission and that
the Cominission has the authority to recognize its own decisions and approved tariffs,
which have the effect of a statute. The Companies argue that the Commission has
previously taken administrative notice of tariff provisions for comparison purposes and
may do so here, if necessary. They note that the information was provided to assist the
Commission in applying its pzior decisions to the present cases. AEP-Ohio contends that
the circumstances surrounding approval of the other EDUs' POLR charges are known by
the Commission and may be weighed accordingly.

OCC, OPAE, and lEU-Ohio reply that it is inappropriate to take administrative
notice of the information after the record is closed, as it denies them the opportunity to
expla5n and rebut the infornnation through cross-exam;,,ation, contmry to Ohio Supreme
Court and Commission precedent They add that the Companies have offered no reason
for having waited untiI the briefing stage to present the information.

The Commission agrees with OCC, OPAE, and IEU-Ohio that they should have
been afforded the opportunity to challenge the information in question during the hearing
and that it would be improper to take adminisirative notice of the infonnation at this stage
in the proceedings. AEP-Ohio admits that the table in its brief was included in its initial
merit filing of May 20, 2011, but offers no explanation as to why it was not presented
during its direct case. Additionally, the Commission questions whether the information
presented in the table may properly be used for the purpose of comparison. As the
intervenors note, the rates and charges of the other EDUs shown in the table do not appear
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to relate solely to their POLR obligation and, in any event, were determined in the context
of Coinmission-approved stipulations. Accordingly, the motions to strike should be
granted, such that the first paragraph on page 30 of AEP-Ohio s initial brief, including the
table, should be st.ricken

3. ReplY 8rief

On August 17, 2011, OCC, OPAE, and IEU-Ohio filed a motion to strike two
portions of AEP-Ohio's reply brief. The first portion is a sentence pertaining to the POLR
charges of the other EDUs. The second portion pertains to statements made by OCC
witness Medine regarding the Black-Scholes model in a Conunission-ordered audit report
in the Companies' fuel adjustment clause (FAC) proceedings, Case No. 10-268-EL-FAC, et
n1. With respect to both portions, OCC, OPAE, and IEU-Ohio argue that the Companies'
attempts to rely on non-record informafion should be rejected for the same reasons
advanced in their motions to strike a portion of AEP-Ohio's initial brief, as discussed
above.

i.ikewise, AEP-Ohio raises the same arguments asserted in its response to the
motions to strike a portion of its initial brief_ Regarding the statements of OCC witness
Medine on the subject of the Black-Scholes model, the Companies argue that whether to
take administrative notice is a case by case determination and that, under the
circumstances, it is appropriate for the Commission to do so in order to be able to compare
Ms. Medine's testimony in these cases, as addressed by OCC and OPAE in their initial
brief, with her statements in the audit report in the FAC proceedings.

The Commission finds that the motion to strike should be granted for the same
reasons addressed above. We find that it is improper to take administrative notice of the
information in question, which was not presented until the reply brief was filed and thus
foreclosed the intervenors from challenging the information Therefore, the motion to
strike should be granted, such that both portions of AEP-Ohio's reply brief, as identified
by OCC, OPAE, and IEU-Ohio, should be stricken.

III. DISCUSSION

A. Incremental Ca^ Cost for 2001-2008 Environmental Investment

1. Supreme Court's Directive

In the ESP Order, the Commission authorized AEP-Ohio 'to recover the
incremental capital carrying costs that wilI be incurred after January 1, 2009, on past
environmental investments (2001-2008) that are not presently reflected in the Companies'
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existing rates."5 The Comniission interpreted Section 4928.143(B)(2), Revised Code, to
permit AEP-Ohio to include, in the ESP, environmental investment carrying costs incurred
during the ESP term. The Commission found that "[t]he carrying costs on the
environrnental investments fall within the ESP period and, therefore, may be included in
the ESP pursuant to the broad language of Section 4928.143(B)(2), Revised Code,
permitting recovery for unenumerated expenses."6 The Commission authorized the
Companies to collect a revenue requirement of $26 ntillion for CSP and $84 million for OP.
On appeal, the Supreme Court of Ohio determined that Section 4928.143(B)(2), Revised
Code, does not authorize the Commission to allow recovery of items not enumerated in
the section- The Court remanded the cases to the Commission for further proceedings in
which the Commission may determine whether any of the Iisted categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investment
carrying charges.7 I

2. Aonlicable Law

Section 4928.143(B)(1), Revised Code, provides that an ESP "shall include
provisions relating to the supply and pricing of electric generation service." Additionally,

Section 4928.143(B)(2), Revised Code, enumerates specific categories of items that an ESP

may include.

3. Arguments

In their application, the Companies requested increases to their base, non-FAC
generation rates for recovery of carrying costs for environmentai investments made during
2001-2008 that were not currently reflected in their SSO rates, or an annual amount of $26
million for CSP and $84 million for OP. The Commission approved the Companies'
request.

AEP-0hio asserts that the narrow legal issue remanded to the Commission may be
readily addressed by substantiating its recovery of carrying costs on 2001-2008
environmental investments by way of any one of multiple provisions within Section
4928.143(B)(2), Revised Code. First, the Companies state that Section 4928.143(B)(2)(d),
Revised Code, authorizes the CornmisGion to establish terms relating to carrying costs, as
would have the effect of stabilizing rates. In their brief, the Companies note that the effect
of perpetuating the useffiil lives of existing generation assets through prudent
environmental investments is to stabilize rates, particularly when compared to the cost of
investing in new generation. As another statutory basis, AEP-Ohio points to Section

5 ESP Order at 28.

6 First ESP EOR at 12.

7 In re Applicafion of Columbus S. Power Co. (2011),128 Ohio St3d 512, 520.
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4928.143(B)(2)(e), Revised Code, which authorizes automatic increases in any component
of the SSO price_ The Companies claim that, because compliance with environmental
regulations is compulsory when operating a generating station, it is appropriate to allow
automatic pass-through of prudently incurred carrying costs on environmental
investments. Finaliy, AEP-Ohio identifies Section 4928.143(B)(2)(b), Revised Code, as
another legal basis for its recovery of such costs, noting that the provision allows cost
recovery for an environmental expenditure for an electric generating facility of an. EDU,
provided the cost is incurred or the expenditure occurs on or after January 1, 2009. The
Companies explain that, although the environmental investments were made prior to that
date, the carrying costs on those investments were incurred in 2009 and beyond.

Staff agrees with AEP-Ohio that Section 4928.143(B)(2)(d), Revised Codes, allows
for recovery of the Companies' environmental investment carrying costs, given that
"carrying costs" are specifically enumerated in that provision.

IEU-Ohio argues that AEP-Ohio has failed to demonstrate that the carrying charges
on 2001-2008 environmental investments are lawful. Initially, IEU-Ohio notes that the
Companies have not daimed that the revenues from their other rates and charges are
inadequate to compensate the Companies for their environmental investment carrying
costs. IEU-Ohio further argues that AEP-Ohio failed to offer any evidence in support of its
daim for recovery and instead merely referred to certain provisions in the statute, without
demonstrating that it satisfies the criteria of any of those provisions. With regard to those
provisions, IEU-Ohio asserts that Section 4928.143(B)(2)(b), Revised Code, pertains only to
recovery of expenses related to construction work in progress occurring on or after
January 1, 2009, and is not applicable to AEP-Ohio's carrying costs. Regarding Section
4928.143(B)(2)(d), Revised Code, IEU-Ohio contends that Companies witness Nelson failed
to demonstrate how the carrying charges stabilize or provide certainty regarding retail
electric service. FinaRy, with respect to Section 4928143(B)(2)(e), Revised Code, IEU-Ohio
notes that the carrying charges do not constitute an automatic increase or decrease.

OCC and OPAE contend that the carrying costs were not incurred on or after
January 1, 2009, because they pertain to environmental investments that occurred from
2001-2008, and that the carrying costs, therefore, may not be recovered pursuant to Section
4928.143(B)(2)(b), Revised Code. With respect to Section 4928.143(B)(2)(d), Revised Code,
OCC and OPAE argue that there is no evidence that carrying charges on older
environmental investments benefit customers in tenms of stability or certainty regarding
retail elecfiric service. Finally, OCC and OPAE assert that Section 4928.143(B)(2)(e),
Revised Code, is inapplicable, as the carrying charges are a distinct component of the SSO,
rather than an adjustment mechanism for a component.
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4. Conclusion

The Supreme Court of Ohio directed that "[o]n remand, the [CJornniission may
determine whether any of the listed categories of (B)(2) authorize recovery of
environmental carrying charges."8 AEP-Ohio submits that three of the categories listed in
Section 4928.143(B)(2), Revised Code, including Section 4928.143(B)(2)(d), Revised Code,
authorize recovery of its environmental investment carrying charges_

Section 4928.143(B)(2)(d), Revised Code, provides that an ESP may include "[t]erms,
conditions, or charges relating to...carrying costs, amortization periods, and accounting or
deferrals, including recovery of such deferrals, as wouid have the effect of stabilizing or
providing certainty regarding retail electric service." Section 4928.01(A)(27), Revised
Code, defines "retail electric service as "any service involved in supplying or arranging
for the supply of elect-ricity to ultimate consumers in this state, from the point of
generation to the point of consumption" and specifically includes "generation service."

The Commission agrees with AEP-Ohio and Staff that Section 4928.143(B)(2)(d),
Revised Code, authorizes the Companies recovery of incrementaI capital carrying costs
that are incurred after January 1, 2009, on past environmental investments (2001-2008) that
were not pYeviously reflected in the Companies' existing rates prior to the ESP Order.
Section 4928.143(B)(2)(d), Revised Code, specifically authorizes recovery of carrying costs.
There is no dispute among the parties on this point.

As an initial matter, IEU-Ohio asserts that the Companies have failed to show that
their rates, excluding the environmental investment carrying charges, do not provide
adequate compensation. IEU-Ohio, however, offers no support for its position that AEP-
Ohio is required to make such a showing or pass an earnings test as a condition of
recovery of its incremental environmental investment carrying costs.

OCC, OPAE, and IEU-Ohio argue that the Companies failed to demonstrate how
their carrying costs stabilize or provide certainty regarding retail electric service. OCC
and OPAE further add that the determination regarding the stabilizing effect must be
made from the perspective of the customer and that the Companies have not shown that
their customers benefit from the carrying charges on past environmental investments. We
disagree with the arguments raised by OCC, OPAE, and IEU-Ohio. During the initial
hearing, Companies witness Nelson testified:

The capital carrying cost is the annual cost associated with the investment of
a dollar of capital asset investment. Capital expenditures are typically long
lived assets that are recovered over the life of the asset. Investors require

8 In re Application of Calumbus S. Power Co. (2011),128 Ohio St3d 512, 520.
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both a return on and of their capital expenditures.... The carrying cost rate
includes the cost of money (weighted average cost of capital), a depreciation
component, an income tax component, property and other taxes component
and an administrative and general component.

(Cos. Ex. 7 at 15-16.) He further testified:

These environmental investments are necessary to keep the Companies' low-
cost coal-fired generating units rtznning. The customers will benefit because
the operating costs of these units remain well below the cost of securing the
power on the market. The Companies are passing the lower-cost power
through the FAC.

(Cos. Ex. 7B at 6.)

We find that the environmental investment carrying charges have the effect of
providing certainty to both the Companies and their customers regarding retail electric
service, specifically generation service. With respect to AEP-Ohio, inclusion of the
carrying charges in the ESP compensates the Companies for their investment in their
generating plant. Companies witness Nelson explained that the Companies' investors
expect to earn a return on their capital investments and that the carrying cost rate includes
the cost of money, among other components. AEP-Ohio s recovery of the carrying costs
works to ensure that the investors earn a return on their investment.

However, customers benefit as well. As Mr_ Nelson pointed out, the carrying
charges recover the ongoing costs of environmental investments that were necessary to
continue operation of the Companies' generation units and extend the useful lives of those
facilities. Customers benefit from the lower cost power that they receive as a result. The
alternative to the investments in the Companies' generation assets would be increased use
of purchased power to serve the Companfes' SSO load. The record reflects that this cost of
the environmentat investments was below the market rate for purchased power at the time
the Commission considered the ESP. Thus, we agree with Staff that "[t]he [C]ompanies
compliance with the current and future environmental requirements is in the public
interest, and they should continue investing in environmental equipment" (Staff Ex. 6 at
5). As AEP-Ohio's environmental investment carrying charges have the effect of
providing certainty regarding retail electric service, Section 4928.143(B)(2)(d), Revised
Code, authorizes their inclusion in the ESP.

With respect to the argument raised by OCC and OPAE that, because the carrying
costs pertain to environmental investments that occurred from 2001-2008, the carrying
costs may not be recovered pursuant to Section 4928.143(B)(2)(b), Revised Code, the
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Commission notes that Section 4928.143(B)(2)(b), Revised Code, applies only to
nonbypassable surcharges. Since the carrying costs at issue are recovered through rates
which are bypassable, the limitation to environmental expenditnres incurred on or after
January 1, 2009, contained in Section 4928.143(B)(2)(b), Revised Code, is inapplicable in
this case.

The Coinmission further notes that our decision in this case is consistent with the

broad authority granted to the Commission by Section 4928.143(B)(1), Revised Code,
which authorizes ESPs to include "provisions relating to the supply and pricing of electric
generation service." The carrying charges are a specific component of the Companies'

standard service offer generation rates and are directly related to environmental

investments made at generating facilities which are used to serve standard service offer

customers.

The Commission concludes that AEP-Ohio should be authorized to continue its
recovery of incremental capital cariyirig costs that are incurred after January 1, 2009, on
past environmenFal investments (2001-2008) that were not previously reflected in the
Companies' existing rates prior to the ESP Order. The Companies should file revised
tariffs, consistent with this order on remand, reflecting that the environmental investment
carrying charges are no longer subject to refund. The effective date of the new tariffs
should be the date of this order, or the date upon which four complete, printed copies of
the final tariffs are filed with the Commission, whichever date is later.

B. POLR Rider

1. Suoreme Court's Directive

In the FSP Order, the Commission found that "the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRES contracts or during times of rising price."9 The
Commission concluded that "the Companies' proposed ESP should be modified such that
the POLR rider will be based on the cost to the Companies to be the POLR and carry the
risks associated therewith, including the migration riskc" The Commission approved
recovery of 90 percent of the estimated POLR costs presented by the Companies, or the
approximate portion representing the migration risk, and authorized the Companies to
collect a revenue requirement of $97.4 miillion for CSP and $54.8 million for OP. The
Commission also specified that "the POLR rider shall be avoidable for those customers
who shop and agree to return at a market price and pay the market price of power
incurred by the Companies to serve the retuming customers."

9 ESP Order at 40.
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On appeal, the Supreme Court of Ohio concluded that the Corlmii.ssiori s decision
that the POLR charge is cost-based, which determination was based on the results of "a
mathematicaI formula" known as the Black-Scholes model, was against the manifest
weight of the evidence, an abuse of the Commission's discretion, and reversible error.10
Additionally, the Court stated:

To be clear, we express no opinion on whether a formula-based POLR charge
is per se unreasonable or unlawful, and the [C]omrnission may consider on
remand whether a non-cost-based POLR charge is reasonable and lawful.
Alternatively, the [C]ommission may consider whether it is appropriate to
allow [AEP-Ohio] to present evidence of its actual POLR costs. However the
[Clommission chooses to proceed, it should explain its rationale, respond to
contrary positions, and support its decision with appropriate evidence.

2. Ap.plicable Law

An EDU's POLR obligation is derived from several statutory provisions in Chapter
4928, Revised Code. Section 4928_141(A), Revised Code, provides, in part:

Beginning January 1, 2009, an electric distribution utility shall provide
consumers, on a comparable and nondiscriminatory basis within its certified
territory, a standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers, including a firm
supply of electric generation service.

Additionally, Section 4928.14, Revised Code, provides, in part:

The failure of a supplier to provide retail electric generation service to
customers within the certified territory of an electric distribution utility shall
result in the supplier's customers, after reasonable notice, defaulting to the
utility's standard service offer under sections 4928.141, 4928.142, and
4928.143 of the Revised Code until the customer chooses an alternative
supplier.

In its decision in these cases, the Supreme Court of Ohio described the EDU's POLR
obligation as the "obligation to stand ready to accept retutning customers."11

10 dn se Apptication of Columbus S. Pamer Co. (2011),128 Ohio St3d 512, 518-519.

11 In re App&cution of Columbus 5. Pamer Co. (2011),128 Ohio St3d 512, 517.
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3. Issues

On appeal, the Supreme Court of Ohio found "no evidence suggesting that [AEP-
Ohio s] POLR charge is related to any costs it wiIl incur."12 Regarding the Black-Scholes
model used by the Companies to determine their POLR costs, the Court stated that
"[v]alue to customers (what the model shows) and cost to [AEP-Ohio] (the purported basis
of the order) are simply not the same thing" and "we fail to see how the amount a
customer would be wiIling to pay for the right to shop necessarily establishes [AEP-
Ohio's] costs to bear the attendant risks."

AEP-Ohio claims that the evidentiary record on remand fally supports the
Companies' existing POLR charges and addresses the Court's concerns as to how the
charges are cost-based. The Companies urge the Corx+**>;GGion to approve again their
existing POLR charges. Numerous intervenors, including OCC, OPAE, IEU-Ohio,
Constellation, OMA, and OHA, argue that the Companies have failed to sustain their
burden of proof and should, therefore, refund to customers the POLR cbarges collected
since the first biiling cycle of June 2011 and cease any further collection of such charges.

a. Legal Basis for POLR Charge

i. ArEuments

AEP-Ohio notes that al1 EDUs have a mandatory, continuing obligation to stand as
the POLR in their respective service territories and that the Supreme Court of Ohio has
recognized that EDUs are entitled to be compensated for discharging their POLR
obligations.13 AdditionaIly, the Companies state that, pursuant to Section 4928.143(B)(1),
Revised Code, an ESP is required to include provisions related to the supply and pricing of
electric generation service. They aLso note that, pursuant to Section 4928.143(B)(2)(d),
Revised Code, an ESP may include charges relating to bypassability; standby service, and
defauIt service, as would have the effect of stabilizing or providing certainty regarding
retail electric service. AEP-Ohio contends that recoverable costs may include lost revenues
due to its POLR obligation, pointing out that Section 4928.143(B)(2)(h), Revised Code,
expressly authorizes recovery of lost revenues related to distribution infrastructure and
modernization incentives. The Companies assert that this provision confirms that the
components of an ESP may be based on lost revenues.

The Companies further state that, although the record demonstrates that the POLR
charges are cost-based, the charges would nevertheless be lawful even if they could not be
justified on a cost basis, as they have the effect of providing stability and certainty

12 In reApptication of Cotunrbus S. Power Co. (2011),128 Ohio St3d 512, 518.
13 Constellation NemEaergy, Inc. v. Pub.litit. Comm. (2004),104 Ohio St3d 530.
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regarding the price that customers will pay for retail electric service, consistent with
Section 4928.143(B)(2)(d), Revised Code. Finally, AEP-Ohio argues that, because POLR
costs are recovered by the other EDUs or through the competitive bid prices of SSO
suppliers, it would be unfair and unlawful to deny the Companies the same right to
recover such costs.

IEU-Ohio asserts that the Companies have not demonstrated any legal basis for
their POLR charges. Noting that the POLR charges were proposed as a distribution rider,
IEU-Ohio contends that the charges do not qualify under Section 4928.143(B)(2)(It),
Revised Code, which authorizes only certain types of distribution charges. IEU-Ohio
further notes that the Companies have identified no legal authority that would justify the
POLR charges as a generation rider.

ii. Condusion

As an initial matter, the Commission clarifies that AEP-0hio's POLR rider should
properly be classified as a generation service rider. Although the POLR obligation is an
exclusive obligation of the EDUs, it pertains to the provision of generation service.14 The
Commission agrees vvith the Companies that Section 4928.143(B)(1), Revised Code,
provides a statutory basis for their recovery of POLR costs, which relate to the pricing of
eIectric generation service. Additionally, Section 4928.143(B)(2)(d), Revised Code,
provides that an ESP may include "ft]erms, conditions, or charges relating to...standby,
back-up, or supplemental power service, [and] default service...as would have the effect of
stabilizing or providing. certainty regarding retail electric service." As AEP-Ohio must
stand ready to provide SSO service to returning customers, and customers have the option
to return at any time, we find that the charges associated with the Companies' POLR
obligation, which are charges related to standby and default service, provide certainty for
both the Companies and their customers regarding retail electric service.

b. POLR Cost

i. Arguments

According to AEP-Ohio, the record establishes that the Companies incur substantial
costs associated with providing customers with the optionality to switch away from, and
to return to, the SSO generation rates that the Companies have committed to make
available for the duration of the ESP term (POLR optionality) (Cos. Remand Ex. 1 at 3-5;
Cos. Remand Ex. 3 at 5-7; Cos. Remand Ex. 4 at 3). AEP-Ohio describes the POLR
optionality as enabling customers to take service from the Companies at SSO rates until

14 Ohio Consumers' Couusei v. Pub. LthZ. Conem. (2007),114 Ohio St3d 340,344-346.
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market prices decline below the SSO rates such that it becomes advantageous to switch to
a CRES provider. The POLR optiortality also allows customers who have switched to a
CRES provider to return to the Companies at SSO rates if market prices rise above the SSO
rates or the CRES provider defaults in providing service.

Companies witness LaCasse described the costs associated with the POLR
optionality in terms of shopping-related risks:

lf market prices fall sufficiently so that SSO customers shop, a portion of the
generation output that the EDU expected would serve SSO customers
instead would be sold at prices below the BSP price, leading to a shortfall in
revenue. If instead market prices rise sufficiently so that customers taking
service from CRES providers return to SSO, the EDU would divert a portion
of the generation output that could have been sold at those higher market
prices to serve SSO customers, or the EDU would purchase from the market
at those higher market prices to serve SSO customers, leading to additional
unexpected cost

(Cos. Remand Ex. 3 at 7_) In f:.irHier support of AEP-Ohio's claim that it incurs POLR costs
as a result of shopping-related risks, Dr. LaCasse provided examples of analyses of SSO
auction results that quantified the risks, including shopping-related risks, associated with
providing wholesale supplies for customers that take SSO-type service (Cos. Remand Ex. 3
at 18-20).

Companies witness Makhija used a hypothetical situation to describe the effect of
the POLR obligation as a diminution in equity value, by comparing Utility A, which has
the same POLR obligation as the Companies, with Utility B, which does not

The earnings of Utility A will have greater variability because its customers
are likely to depart when the market price falls below its SSO price, and to
return when the market price goes above the SSO price. This makes Utility
A riskier and its equity requires a higher required rate of return compared to
Utility B. That is, shareholders for Utility A have a higher risk premium
(and, hence, a higher cost of equity capital) as a result of the optionality it is
required to provide to its customers. Cash flows for Utility A should be
discounted at the higher cost of capital, which amounts to a diminution of
shareholders equity for Utility A.

(Cos. Remand Ex.1 at 5.)
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Dr. Makhija further testified that the cost to AEP-Ohio, as the provider of the POLR
optionality, is "no more or less than the value of the options received by the customers"
(Cos. Remand Ex. 1 at 4). Additionally, Dr. LaCasse testified that the value of the option
(Le., the expected value of the difference between the ESP price and the market price at
which customers choose to shop) is also the amount by which realized revenue for AEP-
Ohio can be expected to be below the ESP revenue that AEP-Ohio would have received
absent the customer shopping. She explained that the Companies experience an actual,
quantifiable loss in that they are left to make an alternate sale at the lower market price,
leading to a loss in revenue. (Cos. Remand Ex. 3 at 5; Cos. Remand Ex. 5 at 6.) Similarly,
according to Dr. Makhija, AEP-Ohio incurs a cost, due to its POLR obligation, in the form
of a lost opportunity, as measured by the difference between the SSO price and the market
price (Remand Tr. I at 49).

Companies witness Thomas explained that AEP-Ohio estimates, by way of an
option model, the value of the POLR optionality given to customers to determine the cost
imposed on the Companies from their POLR obligation. Ms. Thomas adopted the results
from the unconstrained option model proposed originally by Companies witness Baker,
which were modified and used by the Commission as the basis for the existing POLR
charges_ Ms. Thomas also reported the results of the Companies' constrained option
model, which refines the original unconstrained option model by incorporating switching
constraints, to confirm that the resufts from the uriconstrained option model are
reasonable and should be retained. (Cos. Remand Ex. 4 at 12-16.) Additionally, on
rebuttal, Dr. LaCasse offered the results of a Monte Carlo model as support for the
magnitude of the POLR costs calculated by the Companies' constrained option model
(Cos. Remand Ex. 5 at 10).

The Companies contend that their POLR costs are not based on a subjective
determination of the amount that a customer would be willing to pay for the right to shop,
as discussed in the Supreme Court's decision415 but rather are based on forward-looking,
market-based measurements that objectively quantify their costs using an option model,
which also quantifies the value of the POLR optionality to customers. Because the POLR
obligation is undertaken by AEP-Ohio at the outset of the ESP term, the Companies argue
that their POLR risk should be modeled at that point (Cos. Remand Ex. 3 at 12-13; Cos.
Remand Ex. 8 at 24).

AEP-Ohio concludes that its testimony sufficiently explains the rationale for using
an option model to estimate its POLR costs, as well as how the value of the POLR
optionality to its customers relates to the cost to the Companies of providing the POLR
optionality. The Companies submit that that their modeled cost of providing the POLR

15 In re Applicatlnn ofColumbus S. Power Cn. (2011),128 Ohio St.3d 512, 518.
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optionality, as supported by the record, confirms the reasonableness of their existing
POLR charges_

Numerous parties, including Staff, OCC, OPAE, IEU-Ohio, Constellation, OMA,
and OHA, respond that AEP-Obio has identified no out-of-pocket costs associated with its
POLR obligation. They note that none of the Companies' witnesses performed an out-of-
pocket cost calculation or even found such costs relevant (Remand Tr. I at 17-18; Remand
Tr. II at 152-153, 244-245; OCC Remand Ex. l at 36-37)_ OCC, OPAE, ConsteIlation, OMA,
and OHA contend that, by failing to present any evidence showing that their POLR
charges are indeed based on cost, the Companies have effectively chosen a non-cost-based
approach, despite their insistence to the contrary.

OCC and OPAE assert that Chapter 4928, Revised Code, contains no guarantee that
AEP-Ohio wilI be made whole for generation sales lost to CRES providers and that lost
revenues may not be recovered through a POLR charge. OCC and OPAE argue that POLR
costs should be limited to verifiable, out-of-pocket costs for incremental energy and
capacity that are incurred to serve returning customers (OCC Remand Ex. 1 at 12)- They
state that the POLR obligation is a non-competitive, distribution-related service that
should be priced based on actual, prudently incurred costs, according to traditional cost-
of-service principles under Chapters 4905 and 4909, Revised Code (OCC Remand Ex. 2 at
21-22). OCC and OPAE also note that allowing the Companies to recover lost off-system
sales opportunities would be contrary to the ESP Order,16 as well as the Commission s
recent order reviewing the Companies' annual earnings,17 in which the Commission found
that off-system sales were irrelevant.

IEU-Ohio witness Murray testified that AEP-Ohio may have a negative financial
risk if the cost of serving a returning customer is greater than the fixed cost of serving that
customer that is already embedded in the SSO rate (IEU-Ohio Remand Ex. 2 at 7). IEU-
Ohio argues, however, that the Companies failed to offer any evidence that their current
SSO rates do not already compensate the Companies for the fixed costs associated with
their POLR obligation. According to IEU-Ohio, the Companies cannot likely make such a
showing because the fixed costs of capacity were known when the Companies sought their
current SSO rates (OCC Remand Ex. 1 at 13-14; Remand Tr. fI at 223-223). Additionally,
IEU-Ohio disputes the Companies daim that the value of the option equals the POLR cost
to the Companies. IEU-Ohio witness Lesser testified that it is a false assumption that
value to a customer is exactly equal to the cost to AEP-Ohio (IEU-Ohio Remand Ex. I at

16 FSP Order at 17.

17 In the Matter of the Applirntion of Columbus Southern Puwer CAraprviy and OAio Pamer Company far

Administratian of the Significmttty Excessive Etniings Test under Section 4928.143(F), Revised Code, and Rute

4901:1-35-10, Ohio Arliniuishative Code, Case No.10-1261-ELUNC, Opinion and Order ffanuazy 11, 2011),
at 30.
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12-15). IEU-Ohio contends that only if lost revenues are costs can the argument be made
that there may be some equality between value and cost, and lost revenues are not
recoverable as part of the Companies' POLR obligation.

Consteliation also argues that lost opportunity costs are not properly included in a
POLR charge, given that AEP-Ohio is not entitled to revenue from a set amount of sales.
Constellation witness Fein testified that other EDUs in Ohio and other jurisdictions do not
recover lost opportunity costs (Constellation Remand Ex. 1 at 11-13)_ Further,
Constellation points out that AEP-Ohio has conducted no study to show that the
purported benefit to customers is equal to the cost to the Companies.

ii. Conclusion

In the ESP Order, the Commission stated that it "believes that the Companies do
have some risks associated with customers switching to CRES providers and returning to
the electric utility's SSSO rate at the conclusion of CRES contracts or during times of rising
prices."18 We continue to believe that the Companies have such risks and that the costs
associated with such risks may be recovered through a POLR charge. The Commission is
concerned, however, that AEP-Ohio has not properly valued its POLR costs or adhered to
the clear directive from the Supreme Court of Ohio. The Court afforded two avenues for
consideration of AEP-Ohio's POLR charges on remand, stating that "the [C]onunission
may consider on remand whether a non-cost-based POLR charge is reasonable and lawful.
Alternatively, the [C]ouunission may consider whether it is appropriate to aIlow [AEP-
Ohio] to present evidence of its actual POLR costs."19

AEP-Ohio has advocated its belief throughout the remand proceedings that its
POLR charges are indeed based on cost, leaving the Commission to pursue the Iattei of the
two approaches sanctioned by the Court (i.e., consideration of whether the Companies
have presented evidence of their actual POLR costs).20 Upon review of the record, it is
clear that the Companies have not presented any evidence of their actual, out-of-pocket
POLR costs (Remand Tr. I at 17-18, 37-38; Remand Tr. II at 152-153, 237-238, 244-247; OCC

18

19

20

ESP Order at 40_

In re Application of CaIumbus S. Power Ca. (2011),128 Ohio St3d 512, 519.

Although AEP-Ohio has asserted throughout these remand proceedings that its POLR charges are cost-
based, AEP-Ohio suggests, for the first time in a single seciion of its brief, that the charges can be
justified attematively on a non-cost basis. The Companies conbend that non-cost-based POLR charges
are lawful pursuant to Section 4928.143(8)(2)(d), Revised Code. However, the Compani.es offered no
evidence to demonstrate that their POLR charges, if considered noncosEbased, are reasonable, as
required by the Court The Companies reference on brief to their exposure to market risk is not by itself
sufficient to justify the proposed POLR charge as a non-cost based charge. In re APpHcation of Columbus
S. Power Co. (2011), 128 Ohio St3d 512, 519. The Companies' belated argument that their POLR charges
can be justified alternatively on a non-cost basis wilt, therefore, not be addressed further in this order.
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Remand Ex. 1 at 36-37; OCC Remand Ex. 2 at 22; IEU-Ohio Remand Ex. 1 at 34; IEU-Ohio
Remand Ex. 2 at 4-5; ConsteIlation Remand Ex. 1 at 14). Rather, the Companies' claimed
POLR costs are derived from an ex anfe valuation of the benefit that customers are afforded
by their option to shop for an alternative supplier (Cos. Remand Ex. 3 at 12-13; Cos.
Remand Ex. 8 at 2-4). In simple terms, AEP-Ohio equates the value of the option with the
benefit to the customer, which, in turn, the Companies equate with their costs (Cos.
Remand Ex.1 at 4; Cos. Remand Ex. 3 at 12; Remand Tr. I at 38; Remand Tr. II at 242, 260;
Remand Tr. V at 706-707). Describing their costs in terms of lost revenues or a diminution
of shareholder equity (Cos. Remand Hx.1 at 5; Cos. Remand Ex. 3 at 5; Cos. Remand Ex. 5
at 6), the Companies contend that they have now sufficiently demonstrated that the value
of the POLR optionality to their customers is precisely equal to the cost to the Companies
of providing the POLR optionality.

The Companies' theory, however, has been direcHy refated by OCC witness
Thompson and IEU-Ohio witness Lesser (CCC Remand Ex. 1 at 37; IEU-Ohio Remand Ex_
1 at 12-15) and questioned by other intervenors and Staff. Further, no empirical evidence
was offered by the Companies in support of their theory. Although Companies witness
Makhija testified that the Companies' POLR costs would be reflected as a diminution of
equity, neither Dr. Makhija nor any other witness provided the Companies' books or any
other evidence in support of Dr. Makhija's theory (Remand Tr. I at 20, 45-46). Similarly,
Companies witness LaCasse, as well as Dr. Makhija, spoke of the Companies costs in
terms of lost revenues, but provided no evidence of any revenues that the Companies
actually lost (Remand Tr. II at 221). Instead, AEP-Ohio put forth the very same modeled
or "formula-based" costs that were rejected by the Court. The Companies apparently
equate modeled costs, which by definition provide a simulation or representation, with
actual costs. We do not agree with the Companies on this point. Although actual costs
may encompass more than just out-of-pocket costs, they must reflect some definite and
concrete component that is able to be quantified and verified through the Companies'
books, records, receipts, or other tangible documentation.

The Companies insist that an ex post determination of their POLR costs would be a
"specuIative re-enacttnent" and that their POLR risk should be assessed at the outset of the
ESP term, which is when the risk is incurred (Cos. Remand Ex. 3 at 12-13; Cos. Remand Ex.
8 at 2-4). Under the present circunustances, where these proceedings were remanded to
the Commission in the third and final year of the ESP, the Commission believes that it
would have been reasonable for AEP-Ohio to undertake an ex post analysis of its POLR
costs. Such an analysis would have enabled the Commission to compare the projected
results of the Companies' option model with their actual costs incurred to date, a
comparison that would have been highly useful in ensuring that customers are not paying
unwarranted POLR charges. In the absence of such a comparison, AEP-Ohio has
neglected to alleviate the Court's concern that "[a]t the very least, atI this evidence raises
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doubts about the proposition that [AEP-Ohio] would justifiably expend $500 million to

bear the POLR risk."-" Upon review of the record on remand, the Commission shares this

concern. We condude that AEP-Ohio has failed to present evidence of its actual POLR
costs and has not justified recovery of POLR charges at the level reflected in its existing
rates.

c. Option Valuation Methodology

i. Arguments

Throughout these proceedings, AEP-Ohio has contended that modeling is a
reasonable economic tool for the Commission to use as a basis for determining POLR
costs. In their application, the Companies quantified their POLR costs by calculating the
value of the POLR optionality using the Black-Scholes model, which is an economic model
used to value stock and other spot options (Cos. Remand Ex. 4 at 12; rEU-Ohio Remand
Ex. 1 at 5-6, 7). The inputs to the model consisted of the Companies' proposed first-year
ESP price as the strike price; the then cnrrent competitive benchmark price as the market
price; the tbree-year ESP term as the term of the opfion; the London Interbank Offered
Rate (LIBOR) as the risk-free interest rate; and a measure of annual average volatility,
based on historical data, as the volatility.22 As originally proposed, the Companies option
model did not incorporate the shopping rules contained in their tariffs and is thus now
referred to as the unconstrained option model. Since 2008, the Companies have developed
a constrained option model, which incorporates the shopping rules, utilizes ESP prices
that change over the ESP term, and reflects the fact that customers essentially receive a
series of options to buy SSO generation serc.-ice at the ESP price during the ESP term. The
constrained option model is based on the Black model, which is used to value options on
futures contracts. (Cos. Remand Ex. 3 at 16-17; Cos. Remand Ex. 4 at 12, 13; lEU-Ohio
Remand Ex.1 at 10.)

Companies witness Thomas used the constrained option model, including updated
inputs to incorporate the SSO rates approved by the Commission and the decreased
market prices occurring between the time of the Companies' application and the ESP
Order, to determine the Companies' POLR costs during the ESP term. AEP-Ohio asserts
that the results of the constrained option model are comparable to the conservative results
of the unconstrained option model. (Cos. Remand Ex. 4 at 15-16.)

Companies witness LaCasse reviewed both models and found ttiat option valuation
as a methodology for deterinining costs associated with shopping-related risks is

'I In re AppPicatfon of Columbus S. Power Co. (2011),128 Ohio St3d 512, 519.

22 ESP Order at 38-39.
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conceptually valid. She further found that certain aspects of the unconstrained option
model tended to either understate or overstate the Companies' POLR charges. She
explained that, in the constrained option model, only the factors tending to overstate the
POLR charges were corrected for the most part. Dr. LaCasse concluded that the resuits of
the constrained option model are apparently conservative estimates of the Companies
POLR costs. (Cos. Remand Ex. 3 at 18_) On rebuttal, Dr. LaCasse presented the results of a
Monte Carlo model, using the same basic inputs used in the constrained option model, as
an alterctative to option valuation. She concluded that the results of the Monte Carlo
model support the reasonableness of the results derived from the constrained option
model. Although the results from the Monte Carlo model are approximately 80 percent of
the constrained model results, Dr. LaCasse explained that the decision-making process of
the customer that the Monte Carlo model assumes tends to understate the Companies
POLR costs as compared to the constrained option model, which considers the possible
future customer movements that may occur. (Cos. Remand Ex. 5 at 7-11.)

According to the Companies, the results of the constrained option model and the
Monte Carlo model support the reasonableness of the results of the unconstrained option
model, which, in turn, should be used as the basis for approval of their existing POLR
charges. AEP-Ohio also notes that the Commission has already approved its application
of the unconstrained option model to measure its POLR costs. The Companies assert that
this aspect of the ESP Order was not cballenged by any party on rehearing or appeal and is

thus a final order of the Commission.

The intervenors and Staff identify numerous problems with AEP-Ohio's option
valuation methodology. For their part, OCC and OPAE argue that the Companies option
model assumes that every customer wiIl switch for a penny differential in generation price
and ignores numerous non-price and other price considerations, such as transaction costs,
that determi.ne customer switching (OCC Remand Ex. 1' at 20; Remand Tr. I at 27-29;

Remand Tr. II at 167; Remand Tr. V at 859), which overstates the results. OCC and OPAE
further contend that AEP-Ohio made significant errors in its volatility and date

assumptions, which, if corrected, would reduce the POLR charges by at least 80 percent
and possibly to zero (OCC Remand Ex. 1 at 28-36). Because the model predicts lost
revenues (Remand Tr. II at 143-144), OCC and OPAE argue that it does not measure true
POLR costs, being the costs to provide incremental energy and capacity to returning
customers beyond what is already collected in SSO rates (OCC Remand Ex. i at 21-22).
They further assert that the model fails to reflect the value of the POLR optionality to
customers, because it wrongly assumes that the SSO price is fixed and does not account for
the variable nature of the FAC and other riders (OCC Remand Ex. 1 at 22). OCC and
OPAE point out that the model overstates lost revenues in that it does not account for
restrictions on the Companies with respect to off-system energy and capacity sales (OCC
Remand Ex. 1 at 25-27). Finally, they argue that AEP-Ohio is already fully compensated
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for its POLR obligation because its incremental energy and capacity costs are recovered
through the FAC (OCC Remand Ex. 1 at 12-14).

IEU-Ohio contends that the Comparnies' implementation of the option model is
flawed because it measures, if anything, lost revenues rather than costs (Cos. Remand Ex.
3 at 12); overstates the lost revenues because it fails to account for capacity payments from
CRES providers (IEU-Ohio Remand Ex. 2 at 15-19); and fails to satisfy the necessary
assumptions on which the Black-Scholes model is based (IEU-Ohio Remand Ex. 1 at 18-25).
SpecificalIy, IEU-Ohio notes that the Black-Scholes model assumes that markets are perfect
with no transaction costs; customers are perfectly rational and will act on any price
advantage, even a difference of one cent; price volatility is constant; the strike price is
constant; returns are lognonnally distributed; and the option can be exercised only on its
expiration date. IEU-Ohio argues that none of these assumptions holds true in the context
withm which the Companies have used the model and concludes that the Black-Scholes
model simply was not designed to estimate the cost of the risk assumed by the seller of an
option. (IEU-Ohio Remand Ex. 1 at 18-25.)

OMA and OHA argue that AEP-Ohio's use of what is effectively a non-cost-based
option model is fundamentally inappropriate, unreasonable, and unlawful because it
ignores the Companies' actual, small shopping numbers (Cos. Remand Ex. 4 at Ex. LJT-2);
it is not used for the purpose to wluch it was put (Remand Tr. II at 286-287); and, even
assuming that it truly measures the value of shopping to customers, the measurement of
value by way of a mathematical formula is not a proper basis for establishing charges in
utility regulation.

Constellation contends that the Commission should reject the Companies
unconstrained option model as it is based on the unsupported premise that the value of a
customer's option to shop equals the POLR cost to the Companies. Additionally,
Constellation argues that neither the Black-Scholes model nor the Black model has been
shown to be a generally accepted method for determining POLR costs and, regardless, the
inputs used by the Companies are inappropriate. Constellation notes that these models
were designed to value stock options, not customer options related to competitive retail
electric generation, and that AEP-Olhio knows of no other utility or state regulatory agency
that uses them to establish POLR charges (IEU-Ohio Remand Ex. 1 at 7-10; Remand Tr. II
at 286-287). Constellation further points out that AEP-Ohio admits that there are
numerous non-cost factors that were not modeled even though these factors affect the
value of the option to shop (Cos. Remand Ex. 8 at 6; Remand Tr. V at 837-838)_

Staff notes that it has general concerns with the model used by the Companies. In
addition, with respect to the inputs used by the Companies, Staff asserts that the interest
rate, market price volatility, and option term inputs are likely to result in an overstated
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option value and, therefore, recommends that adjustments be made to these inputs such
that the Companies' POLR charges would be lower, if the Commission initially determines
that use of the model is reasonable (Staff Remand Ex. 1 at 2-4). Constellation agrees with
Staff that the volatility input should be reduced by 20 percent as an adjustment to the
capacity component of the market price (Staff Remand Ex. l at 3). IEU-Ohio also contends
that the volatility input is overstated (IEU-Ohio Remand Ex.1 at 26-30).

Numerous parties, including IEU-Ohio, OMA, OHA, and Constellation, dispute
AEP-Ohio's claim that it would be inappropriate to compare modeled results with actual
shopping levels during the ESP term. They note that AEP-Ohio has made no attempt, by
way of a study or any other means, to compare modeled and actual results (Remand Tr. II
at 221). OMA, OIiA, and Constellation argue that the Companies should have used these
remand proceedings as an opportunity to compare projected and actual results, but
instead elected to present a second time the results of the same option model that was
criticized by the Court. OMA and OHA further note that it is thus unreasonable to use the
results of the constrained option model to corroborate the results of the unconstrained
option model. OCC, OPAE, and IEU-Ohio add that the constrained option model suffers
from most of the same problems as the unconstrained option model and that it makes no
sense to compare the results of two flawed models. OMA, OHA, and Constellation
question the testimony of Companies witness LaCasse in support of the Companies'
option model, given that she had not used the Black-Scholes model prior to these
proceedings nor had she used an option model to price shopping-related risks (Remand
Tr. II at 149-150). Constellation concludes that AEP-Ohio has failed to verify empirically
the model's use in this context and that the Companies' witnesses are not qualified to
determine appropriate inputs.

IEU-Ohio agrees that the results of the Companies model are unverified, given that
the constrained option model suffers from the same flaws as the unconstrained option
model. AdditionaIIy, IEU-Ohio contends that the analyses of SSO auction results cited by
Companies witness LaCasse incorporated much more than POLR risk (Cos. Remand Ex. 3
at 18-20), making a true comparison with the Companies' POLR charges difficult. With
respect to the Monte Carlo model used by Dr. LaCasse, IEU-Ohio argues that, like the
Black-Scholes model, the Monte Carlo model faiLs to measure the cost to stand ready to
serve returning customers (Cos. Remand Ex. 5 at 9). rEU-Ohio further notes that the
Monte Carlo model was not verified against the actual customer switching that occurred
and that the Companies failed to demonstrate that the model was verified or tested in any
way (Remand Tr. V at 694-698, 699-700).
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ii. Conclusion

In the ESP Order, the Commission modifi.ed and approved AEP-Olvio`s
quantification of its POLR costs based on the Black-Scholes or unconstrained option

modeI.23 As an initial matter, the Companies point out that the Commission has already

approved their use of the unconstrained option modeI as a means to determine their POLR
costs. However, the issue of the Commissiori s approval of the Companies' POLR charges

was appealed to the Supreme Court of Ohio, which then specifically questioned the

Companies use of the Black-Scholes model to determine their POLR costs. Finding an

absence of record support, the Court reversed the provisions of the ESP Order that
anthorized the POLR charges,24 which would include those pertaining to the Black-Scholes

or unconstrained option model. Therefore, we find it appropriate to review on remand the

Companies' use of the unconstrained option model to measure their POLR costs.

Upon review of the record, and in light of the Court's decision, the Commission
finds that the unconstrained option model faiLs to provide a reasonable measure of the
Companies POLR costs. The Court found that AEP-Ohio s unconstrained option model
does not reveal the Companies' POLR costs, but rather purports to measure the value of
the POLR optionality provided to customers.75 The Court specifically determined that
value to customers and cost to AEP-Ohio are not the same thing.26 The Companies have
nevertheless asserted that very same argument on remand, contending that the Court did
not understand that the model objectively measures the value of the POLR optionality,
rather than subjectively determines how much a customer would be willing to pay for the
right to shop. Regardless, we agree with the Court that the model simply does not
measure POLR costs.

As discussed above, AEP-Ohio maintains that the value of the option or benefit to

the customer is equal to its costs (Cos. Remand Ex. 1 at 4; Cos. Remand Ex. 3 at 12;

Remand Tr. I at 38; Remand Tr. II at 242,260; Remand Tr. V at 706-707). Having already
been rejected by the Court, this argument that the option value is exactly the same as the

cost to the Companies was further discredited by the intervenors during the remand
proceedings (OCC Remand Ex. 1 at 37; IEU-Ohio Remand Ex. 1 at 12-15). As we agree

with the Court and intervenors that the value to customers does not equal the Companies'

costs, we find that the unconstrained option model, which measures the value of the POLR

optionaHty to customers (Cos. Remand Ex. 3 at 12; Cos. Remand Ex. 4 at 10; Remand Tr. I

at 38), cannot also measure the Companies' costs. Additionally, even assuming that the

23 ESP Order at 38-40; First EOR at 26.
24 In re Applicnfion ofCalumbus S. Power Co. (2011),128 Ohio St3d 512, 519.

25 In re Application ofColumbus S. Poaer Co. (2011),128 Ohio St3d 512, 518.

26 In re Applirntion of Cotumbus S. Power Co. (2011),128 Ohio St3d 512, 518.
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results of the model do truly calculate the Companies' POLR costs, we are concerned that
several of the inputs, particularly the interest rate, market price volatility, and option term,
may result in an overstated option value, as noted by Staff and others (Staff Remand Ex. I
at 2-4; OCC Remand Ex.1 at 28-30; IEU-Ohio Remand Ex. 1 at 26-30).

The Commission further adds that, although modeling may be appropriate in
certain contexts (e.g., rate of return analysis), we question its use to predict costs that are
readily measurable and verifiable through more reliable means. As the record reflects,
POLR costs may be determined in numerous ways, such as hedging, competitive bidding,
or an after-the-fact calculation of any incremental energy and capacity costs incurred to
serve retnrning customers (Remand Tr. I at 44-45, 56; Cos. Rentand Ex. 3 at 8-9; 11;
Remand Tr. II at 144-145; fEU-Ohio Remand Ex.1 at 31-34; IEU-Ohio Remand Ex. 2 at 8-9;
Remand Tr. IV at 577-579). The Companies have pursued none of these options and
instead have elected to present again the results of their unconstrained option model, as
purportedly backed by the results of the constrained option model and the Monte Carlo
analysis performed by Companies witness LaCasse. Given our finding that the
unconstrained option model fails to measure AEP-Ohio's POLR costs and our reluctance
to apply modeling in this context, we are not persuaded that the results of the constrained
option model or the Monte Carlo rnodel support the reasonableness of the results of the
unconstrained option model.

As previously discussed, the Commission shares the concern of the intervenors that
AEP-Ohio has made no attempt to compare the results of its unconstrained option model
with its actual costs incurred over the ESP term to date based on actual shopping levels
(Cos. Remand Ex. 8 at 2-4; Remand Tr. II at 221). The Court specifically addressed the lack
of shopping in the Companies service territories as a reason to "call into question the
accuracy of jAEP-Ohio's) POLR theory."Z7 Although shopping levels appear to have
increased somewhat throughout the ESP term, at least for CSP (Cos. Remand Ex. 4 at 8-9,
Ex. LJT-2; Remand Tr. II at 299-300; IEU-Ohio Remand Ex. 6 at 31), the level of shopping is
still sufficiently small enough to cast "doubts about the proposition that [AEP-Ohio]
would justifiably expend $500 million to bear the POLR risk."28 In any event, AEP-Ohio
has not offered any evidence that its modeled costs bear any relation to any actual costs
incurred due to shopping.

27 In re AypG.cation of Columbus S. Power Co. (2011),128 Ohio St3d 512, 519.

28 in re Applicarion of Columbus S. Power Co. (2011),128 Oliio St3d 512, 519.
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d. POLR Risk

i. Areuments

In the ESP Order, two types of POLR risks were addressed, namely the risk
associated with customers switching to a CRES provider (migration risk) and the risk
related to customers returning to the EDiJ's SSO rates from service with a CRES provider
(return risk).29 The Commission found that the return risk may be mitigated "by requiring
customers that switch to an alternative suppfier (either through a governmental
aggregation or individual CRES providers) to agree to return to market price, and pay
market price, if they return to the electric utility after taking service from a CRES provider,
for the remaining period of the ESP term or until the customer switches to another
alternative supplier." The Commission determined that such customers would thereby
avoid the POLR charge. Regarding the migration risk, the Commission accepted the
quantification of Companies witness Baker that such risk comprises 90 percent of the
Companies' estimated POLR costs and modified the Companies' proposed POLR revenue
requirements on that basis. On remand, Companies witness Thomas testified that she had
not determined what the Companies' POLR costs would be, if the portion attributable to

migration risk were removed (Remand Tr. V at 884).

AEP-Oluo notes that the Comaiission s detemdnation regarding rnigration risk was
not at issue on appeal and thus is not properly before the Commission at this time. AEP-
Ohio asserts that the issue before the Commission is the appropriate level for the
Companies' POLR charges and not whether there should be a POLR charge or whether
such charge should compensate for migration risk. AEP-Ohio claims that nothing in the
Supreme Court's decision redefined the POLR obligation to exclude migration risk.

AEP-Ohio further contends that its migration risk is different than the competitive
risk of customer mobility shared by aIl providers. Due to its statutory POLR obligation,
AEP-Ohio contends that its migration risk is unique in that customers may switch to a
CRES provider when the market price falls below the SSO rate, leaving the Companies to
sell electricity that they were required to have avaitable to satisfy their SSO obligation at

the reduced market price rather than the SSO rate.

AEP-Ohio also notes that the migration risk exists due to the fact that customers can
switch; it is not based on whether they in fact exercise their right to switch. Regardless,
AEP-Ohio contends that shopping levels have increased substantially for the Companies
during the term of the ESP, which the Companies cite as additional evidence that they

incur substantial risk (Cos. Remand Ex. 4 at 8-9).

29 ESP Order at 38-4Q.
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Many of the intervenors and Staff argue that migration risk is a business risk that is
not unique to AEP-Ohio and that compensating the Companies for this risk disadvantages
other market participants to the detriment of the competitive market and retail choice.
Staff, OCC, OPAE, IEU-Ohio, and Constellation point out that the Court has referred to
the POLR obligation as the "obligation to stand ready to accept returning customers"30
and, therefore, they argue that migration risk is not part of the Companies' POLR
obligation. Staff agrees with IEU-Ohio witness Lesser that migration risk exists for all
suppliers operating in a competitive market (IEU-Ohio Remand Ex_ 1 at 13). According to
Staff, only the return risk is unique to the POLR obligation and thus comprises the POLR
risk. Noting that migration risk constitutes 90 percent of the Companies estimated POLR
costs as originaily proposed in their application, Staff contends that the Companies' option
model significantly overstates their POLR costs.

Constellation notes that the risk that AEP-Ohio will not be able to sell generation at
a price that is at or above the SSO price due to customer migration is a competitive
generation risk and is not related to the non-competitive POI1t obligation. Constellation
argues that only approximately 10 percent of the value of shopping may Iegally be
attributed to POLR risk and that the remaining 90 percent is attributable to niigration risk
and lost opportunity costs, which is not legally supported and constitutes an
anticompetitive subsidy.

OCC, OPAE, and IEU-Ohio add that recognizing migration risk as part of the
Companies' POLR costs would run afoul of Section 4928.38, Revised Code, as it would
allow them to recover, after the market development period, revenues that would not be
available due to competition, which would effectively be transition revenues. IEU-Ohio
witness Lesser notes that the time for recovering losses due to competition has past (IEU-
Ohio Remand Ex. lat 12-13; Remand Tr. III at 337).

ii. Conclusion

As discussed above, the Court reversed the provisions of the ESP Order that
authorized the Companies' POLR charges,31 which would include the portion of the ESP
Order that addresses migration risk, which was the basis for the charges. Therefore, the
Commission finds, as an initial matter, that it is appropriate to consider the issue of
migration risk on remand. Having reviewed the arguments of the parties, as well as the
Court's precedent regarding the POLR obligation, we find that rnigration risk is more
properly regarded as a business risk faced by all retail suppliers as a result of competition

30 In re Applicafion of Columbus S. Potoer Co. (2011),128 Ohio St3d 51Z, 517.
31 In re ApplicaKon of Columbus S. Power Co_ (2011),128 Ohio St3d 512, 519.
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rather than a risk resulting from an EDU's POLR obligation. We find the arguments of the
intervenors and Staff on this issue to be persuasive, recognizing that migration risk exists
for any supplier, whether CRFS provider or EDU, that operates in the competitive
generation market Thus, compensation for migration risk by means of an EDU's POLR
charge would provide an advantage over its CRES competitors. Although the Companies
may suffer lost revenues as a result of customer switching, the same is true for all
suppliers competing in the market The risk of lost revenues due to customer migration is
simply not a risk derived from an EDU's POLR obligation. (OCC Remand Ex. 1 at 8-12;
IEU-Ohio Remand Ex. 1 at 1243.) We agree that the return risk, however, is unique to
EDUs, which must be ready to serve customers returning to SSO service from another
supplier, pursuant to their statutory obligation.

Our conclusion that migration risk, although a real risk, is not a risk directly
resuIting from AEP-Ohio's POLR obligation is consistent with the Court's precedent. The

Court defines POLR costs as "those costs incurred by [the EDUj for risks associated with

its legal obligation as the default provider, or electricity provider, of last resort, for

customers who shop and then return to [the EDU] for generation service."32 Recently, the
Court reaffirmed that "POLR charges compensate utilities for standing ready to serve

'customers who shop and then retarn,"'33 and, in these very cases, described the POLR

obligation as the "obligation to stand ready to accept retorning customers."34 These cases

confirm that migration risk alone is not uniquely associated with the POLR obligation.
Rather, it is the customer's subsequent return that imposes the POLR risk and attendant
costs.

e. Bypassability of POLR Charge

i. Arguments

In the FSP Order, the Commission stated:

As noted by several intervenors and Staff, the risk of returning customers
may be mitigated, not eliminated, by requiring customers that switch to an
altexnative supplier (either through a governmental aggregation or
individual CRES providers) to agree to return to market price, and pay
market price, if they return to the electric utility after taking service from a
CRES provider, for the rema;n;ng period of the ESP term or until the

32 Constellation NetnEnergy, Inc. v. Pub. LIt12 Cmnm. (2004),104 Ohio St3d 530,539 n.5.

33 In re AppZication of Orrnet Primary Aluminum Carp. (2011), 129 Ohio St3d 9, 11, quotirtg CnnstelZation
NeuwEnergy, Inc. v. Pub. ilriL Conmt. (2004),104 Ohio St3d 530, 539 nS.

34 In re Ayptication of Colwnbus S. Pomer Co. (2011),128 Ohio SL3d 512, 517.
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customer switches to another alternative supplier. In exchange for this
commitment, those customers shall avoid paying the POLR charge.35

Constellation contends that the Companies' POLR charges are contrary to the PSP
Order in that they are essentially nonbypassable. Constellation asserts that AEP-Ohio has
led shopping customers to believe that, by waiving the POLR charge, they must
indefinitely pay market rates upon return to the Companies, rather than until the end of
the ESP term (Remand Tr. II at 296). Constellation points out that Companies witness
Thomas characterizes the POLR charge as nonbypassable; admits that customers are only
given information regarding waiver of the charge upon request; and testified that 98
percent of customers have elected not to waive the charge (Cos. Remand Ex. 4 at 5, 7-8;
Remand Tr. II at 247-248). If AEP-Ohio is permitted to continue to collect POLR costs,
Constellation argues that the Companies should inform their shopping customers that
they may elect to waive POLR charges and sti11 obtain SSO rates if they return to the
Companies after the initiai ESP term has ended. AEP-Ohio responds that the existing
POLR charge is bypassable at the customer s option and that Constellation has not shown
that AEP-Ohio is inappropriately implementing the ESP Order with respect to the
customer's right to waive the POLR charge.

ii. Conclusion

In flght of our decision in this order on remand, that the POLR charges are not
supported by the record, ConstelIatiori s arguments on this issue are moot, as customers
will return to the Companies' service at the standard service offer rate for the remainder of
the term of this ESP.

4. Overall Conclusion on POLR Rider

In sum, the Commission concludes that AEP-Ohio has not provided any evidence
of its actual POI12 costs, the unconstrained option model does not measure POLR costs,
and migration risk is not properly part of a POLR charge. In accordance with the Court's
decision, we thus trnd that AEP-Ohio's increased POLR charges authorized as a part of the
ESP Order are insufficiently supported by the record on remand. Accordingly, the
Commission finds that AEP-Ohio should back out the amount of the POLR charges
authorized in the ESP Order and file revised tariffs, consistent with fltis order on remand.
The effective date of the new tariffs should be the date of this order, or the date upon
which four complete, printed copies of the final tariffs are filed with the Commission,
whichever date is later.

35 ESP Order at 40.
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The Commission further directs the Companies to refund the amount of the POLR
charges which have been collected subject to refund since the first billing cycle in
June 2011, to customers by applying that amount, as determined in this order, first to any
deferrals in the FAC accounts on the Companies' books as of the date of this order, with
any remaining balance to be credited to customers on a per kilowatt hour basis beginning
with the first billing cycle in November 2011 and coinciding with the end of the current
ESP period.

The Commission's May 25, 2011, entry stated that "if the Com.mission ultimately
determines in the remand proceeding that any environmental or POLR charges are to be
refunded to AEP-Ohio customers, interest may be imposed on the amounts coIlected."
The Conumiccqon further stated that the "parties may address ... the rate of interest charges
applicable, if any." During the remand proceedings, AEP-Ohio testified that the minimum
interest rate of three percent applied to customer deposits, as set forth in Rule 4901:1-17-05,
O.A.C., would be appropriate (Cos. Remand Fx. 2 at 5).

OCC and OPAE contend that the interest rate should be 10.93 percent, which is
equivalent to the in.terest rate used to calculate AEP-Ohio's carrying costs on the FAC
deferral balance (OCC Remand Ex. 2 at 29-30). OCC and OPAE note that even the
Companies tariffs provide for an interest rate on custorner deposits of five percent or
more (Remand Tr. I at 86-87). They argue that Rule 4901:1-14-05, O.A.C., is more
comparable to the present circumstances than the rule cited by the Companies. Rule
4901:1-14-05, O.A.C., provides for an interest rate of 10 percent on adjustments to a gas
utility's gas cost recovery rate that are ordered by the Comarission following a hearing.

Where the Commission authorizes the creation of a regulatoxy asset including
carrying charges, such charges are typically based on the utility's cost of long-term debt.
We find that this practice is equally applicable in the converse situation presented here.
Therefore, the amount of the POLR charges to be refunded to customers by the Companies
should include interest at the rate equal to the Companies` long-term cost of debt
commencing with the June 2011 billing cycle until all the charges subject to refund are
returned.

C. Flow-Through Effects of Remand

The ESP Order authorized a phase-in of the Companies FSP rates during the term
of the ESP by deferring a portion of the annual incremental FAC costs such that the
amount of the incremental FAC expense to be recovered from customers would be limited
so as not to exceed certain percentage increases on a total bill basis.36

36 E.SP Order at 2A-24.
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OCC, OPAE, and IEU-Ohio argue that AEP-Ohio should adjust the FAC deferral
balance associated with the phase-in to address, on a prospective basis, the unjustified
POLR and environmental carrying charges collected from April 2009 through May 2011
(i.e., from the beginning of the ESP term through the point at which the charges became
subject to refund). They argue that the amount of deferred FAC expenses to be collected
from customers from 2012 through 2018 should be recalculated consistent with the
outcome of the remand proceedings (OCC Remand Ex. 1 at 6,38; OCC Remand Ex. 2 at 5-
6, 23-28; IEU-Ohio Remand Ex. 3 at 9-11). Citing Ohio Supreme Court preceden07 OCC
and OPAE assert that there is no violation of the prohibition against retroadive .
ratemaking addressed by the Court in Kem Industries, Inc. a. Cincinnati & Suburban Betl Tel.
Co. (1957), 166 Ohio St. 254; where there is a mechanism built into rates that allows for
prospective rate adjustments. IEU-Ohio maintains that the amount of the phase-in must
be just and reasonable, pursuant to Section 4928_144, Revised Code_ IEU-Ohio also
contends that there are other areas in which the Commission should address the effects of
the remand, such as AEP-Ohio's recovery of delta and Universal Service Fund revenues;
the significantly excessive earnings test of Section 4928.143(F), Revised Code; and the
Companies' pending PSP application in. Case No. 11-346-EL-SSO, et al.

AEP-Ohio responds that attempts to expand the narrow scope of the remand
proceedings should be rejected. The Companies contend that the scope of the remand
proceedings is governed by the Court's reFnand instructions and that the Commission may
not consider issues, such as flow-tbrough effects, that were not remanded by the Court.
Relying on the Court's decision in these cases and others^ AEP-Ohio further argues that
the position of OCC, OPAE, and IEU-Ohio on flow-through effects is contrary to the
prohibition against retroactive ratemaking and refunds. The Companies assert that OCC,
OPAE, and IEU-Ohio seek to adjust previously approved rates on a retroactive basis by
providing a future credit to customers and that the Commission lacks the authority to
order such a credit. AEP-0hio maintains that the exclusive remedy for a purportedly
unlawfuI rate increase is to seek a stay and post a bond pursuant to Section 4903_16,
Revised Code, and notes that no intervenor elected to pursue this option. According to the
Companies, an adjustment to the calculation of FAC costs, which were incurred and
deferred during the ESP term, so as to deny recovery of revenue that the Conunission
previously authorized to be collected from 2012 through 2018 would constitute retroactive
ratemaking; violate Section 4928.144, Revised Code; and be conirary to the ESP Order.

The Comnussion finds that the proposed adjustment to the FAC de€erral balance, as
recommended by OCC, OPAE, and IEU-Ohio, would be tantamount to unlawful

37 Lucas County Com'rs v. Pub. tltiL Comm. (1997), 80 Ohio St3d 344, 348-349; Columbus S. Power Co. u. Pub.
1lti(. Comm. (1993), 67 Ohio St3d 535, 541.

38 In re Application of Columbus S. Pouxr Co. (2011),128 Ohio St3d 512, 516-517; Lucas County Com'rs v. Pub.
LI[rZ Comm. (1997), 80 Ohio St3d 344,348-349.
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retroactive ratemaking. ln the ESP Order, we authorized AEP-Ohio to defer any FAC
amount over the allowable total bill increase percentage levels pursuant to Section
4928144, Revised Code, and directed that any deferred FAC expense balance remaining at
the end of 2011 is to be recovered via an unavoidable surcharge from 2012 to 2018.39 The
Commission agrees with AEP-Ohio that an adjustment to the FAC deferral balance, which
we previously authorized to be collected as a means to recover the Companies' actual fuel
expenses incurxed plus carrying costs, would be contrary to the Court's prohibition
against retroactive ratemaking and refunds.40 Although OCC, OPAF, and IEU-Ohio
characterize their proposed adjustment as a prospective offset to amounts deferred for
futare collection, they essentially ask the Commission to provide customers with a refund
to account for the Companies' past POLR and environmental carrying charges, which
were collected from April 2009 through May 2011. Consistent with the Court's precedent,
we cannot order a prospective adjustment to account for past rates that have already been
collected from customers and subsequently found to be unjustified_ The Commission
likewise disagrees with IEU-Ohio's contention that there are other areas in which we
sholid similarly address the purported flow-through effects of the Court's remand.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)

39
40

CSP and OP are public utdities as defined in Section 4905.02,
Revised Code, and, as such, the Companies are subject to the
jurisdiciaon of this Commission.

(2) On July 31, 2008, AEP-Ohio filed an application for an SSO in
accordance with Section 4928.141, Revised Code. AEP-Ohio's
application was filed pursuant to Section 4928.143, Revised
Code, which authorizes the electric utilities to file an ESP as
their SSO.

(3) On March 18, 2009, the Corrunission issued its opinion and
order regarding AEP-Ohio's ESP application. Following
entries on rehearing, the Commission s decision was appealed
to the Supreme Court of Ohio.

ESP Order at 22-23.

In re AppIicatirn= of Columbus S. Power Co. (2011),128 Ohio St3d 512, 516 (stating that "the law does not
a31ow refunds in appeals from [C]omuiission orders"); Ohio Consumers' Counsel U. Pub. Util. Comm.
(2009), 121 Ohio St3d 362, 367 (noting that "any refund order wonld be contrary to our precedent
declining to engage in retroactive ratemaking`); Lucas County Com'rs a. Pub. tltd. Comm. (1997), 80 Ohio
St3d 344, 348 (determining flrat "utility ratemaldng by the Public Utilities Commission is prospective
onl}r,)
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(4) On April 19, 2011, the Court issued an opinion in In re
Application of Columbus S. Power Co. (2011),128 Ohio St3d 512,
remanding these cases back to the Commission on two
grounds.

(5) A hearing on remand commenced on July 15, 2011, and
conduded on July 28, 2011, for the purpose of gathering such
additional evidence as might be necessary to comply with the
Court's remand order_ Five witnesses testified on behalf of
AEP-Ohio, six witnesses testified on behalf of various
intervenors, and one witness testified on behalf of Staff.

(6) Briefs and reply briefs were filed on August 5, 2011, and
August 12, 2011, respectively_

(7) Sections 4928.143(B)(1), and 4928.143(B)(2)(d), Revised Code,
authorize the Companies' recovery of incremental capital
carrying costs that are incurred after fanuary 1, 2009, on past
environmental investments (2001-2008) that were not
previously reflected in the Companies' existing rates prior to
the ESP.

(8) On remand, the Ohio Supreme Court directed the Commission
to consider evidence of a cost-based POLR charge or to
deternune whether a non-cost based POLR charge is reasonable
and lawful.

(9) ASP-Ohio did not demonstrate that its POLR charges
requested in the ESP are cost-based nor demonstrate that its
non-cost based POLR charges requested in the ESP were
reasonable and lawful.

(10) AEP-Ohio's POI.R charges, as approved in the FSP Order, are
not supported by the record on remand.

(11) AEP-Ohio is directed to refund the POLR charges collected
subject to refund since the first billing cyde in June 2011 by first
applying that amount to any deferrals in the FAC accounts on
each Companies' books as of the date of this order, with any
remaining balance to be credited to customers on a per kilowatt
hour basis beginning with the first billing cycle in November
2011 and coinciding with the end of the current LSP period.
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(12) The proposed ESP, as modified by this order on remand,
including its pricing and alt other terms and conditions,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.

ORDER:

It is, therefore,

ORDERED, That IEU-Ohio's motion to dismiss these cases be denied. It is, further,

ORDERED, That FES' motion for leave to file an amicus curiae brief be denied. It is,
further,

ORDERED, That the motions of OCC and OPAE to strike certain testimony be
denied. It is, further,

ORDERED, That the motions of OCC, OPAE, and TEU-Ohio to strike certain
portions of AEP-Ohio's initial and reply briefs be granted to the extent set forth herein. It
is,further,

ORDERED, That the Comparues' ESP, pursuant to Sections 4928.141 and 4928,143,
Revised Code, be modified to the extent set forth herein. It is, further,

ORDERED, That the Companies be authorized to file, in final form, four complete
copies of their tariffs, consistent with this order on remand. Each utility shaIl file one copy
in its TRF docket (or may make such filing eiectronically as directed in Case No. 06-900-
AU-WVR) and one copy in these case dockets. The remaining two copies shaII. be
designated for distribution to the Rates and Tariffs, Energy and Water Division, of the
Commission's Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
the date of this order on remand, or the date upon which four complete, printed copies of
the final tariffs are filed with the Commission, whichever date is later. It is, further,

ORDERED, That the Companies notify ail affected customers of the changes to the
tariffs via bill message or bill insert within 30 days of the effective date of the tariffs. A
copy of the customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Department, ReliabiIity and Service Analysis Division, at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That the Companies refund, with interest, the amount of the POLR
charges, which has been collected subject to refund since the first billing cycle in June 2011,
to customers by applying that amount, as determined in this order, first to any deferrals in
the FAC accounts on the Companies' books as of the date of this order, with any
remaining balance to be credited to customers on a per ldlowatt hour basis beginning with
the first billing cycle in November 2011 and coinciding with the end of the current ESP
period. It is, further,

ORDERED, That nothing in this order on remand shall be binding upon this
Coinm9ssion in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this order on remand be served upon alI persons of
record in these cases.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Paul A. Centolella Steven D.Ixsser

%^
llb^

C'.eatCC^v..j

Andre T. Porter ervl L. Roberto

SJP/GNS/sc

Entered in the Journal

dT 03 201t

Betty McCauley
Secretary

000000197



BEFORE

THE PUBLIC UT`ILITIES COMivII.SSIONOF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
Approval of an Electric Security PIan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its
Electric Security Plan; and an
Amendment to its Corporate Separation
Plan.

Case No. 08-917-EL-SSO

Case No. 08-918-EIrSSO

CONCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO

I concur in today's decision and write separately only to amplify the analysis upon which
I relied to reach these findings of fact and conclusions of law. As I wrote in my
concurrence of the Commission Entry on Rehearing in this matter on July 23, 2009 and as
I continue to believe today, we are mandated to approve or modify and approve an
electric security plan (ESP) when we find that the plan or modified plan, including its
pricing and all other terms and conditions, including any deferrals and future recovery of
deferrals, is more favorable in the aggregate as compared to the expected results that
would otherwise apply under Section 4928.142 of the Revised Code. Section
4928.142(C)(1), Revised Code.

While an ESP may include components described in Section 4928.143(B)(2), Revised
Code, nothing in S.B. 221 requires that it be built on a component by component basis.
As I observed in my prior concurrence, given that the ESP is not cost-based, focusing on
any component in which a cost increase is expected or demonstrated obscures the failure
to conduct the corollary examination of components of the base rate in which savings
have occurred or in which revenue has increased. Thus, it is not only not useful to use a
cost-based component by component basis to evaluate an ESP it is misleading as we are
practically fimited in our examination of an ESP to the aggregate impact. The Ohio
Supreme Court in its remand to us has not suggested that this Commission is required to
use a cost-based analysis, merely that if we do we must have a record to support it To
the contrary, the Court has invited the Commission to consider "whether a non-cost-
based POLR charge is reasonable and lawful." In re Application of Columbus S. Pozoer Co.
(2011),128 Ohio St3d 512, 518-519.

Having rejected a cost-based analysis in my concurrence to our original order, I
specificaIIy declined to find that Section 4928.13(B)(2)(b), Revised Code, contemplates
recovery for pre-January 1, 2009 environmental expenditures or that carrying costs for

000000198



08-917-EL-SSO _2-
08-918-EL-SSO

environmental expenditures should be accrued at the weighted average cost of capital

when there has been no finding that the debt has been prudently incurred taking into

account the availability of pollution control funds. I also declined to find as to the
provider of last resort cost that the Black Scholes modet was appropriate tool to
determine a cost-based POLR charge or that an increased risk of migration exists which

requires an incremental increase in POLR, as a POLR component was already included
within the Companies' existing base rates. Nonetheless, I believed and continue to

believe that the test of reasonableness and IawfuIness for an ESP is whether in the
aggregate the ESP is more favorable than tlie results otherwise to be expected pursuant to

Section 4928.142, Revised Code. Whether characterized as environmental expenditures or
a POLR requirement, AEP sought to increase its authorized revenue. This increase in

revenue which when combined with revenue from existing rates wonld result in a

particular price for retail electric service. It is this price together with all the terms and
conditions of the modified ESP that we must judge to be more favorable in the aggregate
than the results otherwise to be expected in order for the modified ESP to be approved.

The Court remanded this matter to the Commission because it found that the
Commission majority relied upon a cost-basis for POLR that was unsupported by the
record and upon a too expansive reading of Section 4928.143(B)(2), Revised Code. Upon
remand, AEP had the opportunity to provide argument and demonstrate within the

record that the revenue requirement that it sought was reasonable and lawful. We have
found that AEP successfully demonstrated that the environmental costs could be

appropriately supported pursuant to divisions (B)(1) and (B)(2)(d) of Section 4928.143,

Revised Code. AEP continued to advocate that its POLR charge was cost-based as
supported by the Black Scholes model_ I concnr that it had not on the previous record nor

has it on the remand record established the POLR charge to be cost-based. AEP,

however, made no argument and offered no record support that, as the Supreme Court
invited the Commission to consider, the POLR charges were non-cost-based yet

nonetheless reasonable and Iawful. As I indicated in my original concurring opinion, I

believe that it may have been possible to demonstrate this successfully but having no
record or argument before me to support it, I concur with my colleagues that the POLR
charge can not be supported.

CheryICommissioner
/dah

Entered in the ournal
(^f Q 3 20t^

Betty McCauley
Secretary
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APPLICATION FOR REHEARING OF ORDER ON REMAND
OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("O.A.C."), Industrial Energy Users-Ohio ("IEU-Ohio") respectfully

submits this Application for Rehearing of the Order on Remand issued by the Public

Utilities Commission of Ohio ("Commission") on October 3, 2011 conceming the electric

security plans ("ESP") of Columbus Southern Power Company and Ohio Power

Company (individually "CSP" and "OP," respectively, and collectively "Companies" or

"AEP-Ohio"). The Commission's Order on Remand is unlawful and unreasonable in the

following respects:

1. The Commission's finding that the Companies may collect revenues for
the carrying costs of 2001-2008 incremental environmental investments
("pre-2009 Component") pursuant to Section 4928.143(B)(2)(d), Revised
Code, is unla.wful and unreasonable because the Companies failed to
demonstrate that granting such collection would have the effect of
providing certainty regarding retail electric service.

2. The Commission's finding that the Companies may collect revenues for
the pre-2009 Component pursuant to Section 4928.143(B)(2)(d), Revised

{C35901:6 }
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Code, is unlawful and unreasonable because the Companies failed to
demonstrate that their other revenues did not provide adequate
compensation_

3. The Commission's authorization of the pre-2009 Component pursuant to
Secfion 4928.143(B)(1), Revised Code, was unlawful and unreasonable in
that it is based on a statutory provision that was not advanced by any
party to the proceeding and was beyond the scope of the Supreme Court's
remand directing the Commission to determine if a provision of Section
4928.143(B)(2), Revised Code, supports collection of these revenues.

4. The Commission unlawfully and unreasonably permitted collection of the
pre-2009 Component during a period in which there was no legal authority
to permit collection of those revenues.

5. The Commission's Order on Remand is unlawful and unreasonable
because it failed to order the adjustment of phase-in deferral balances of
OP caused by the ESP rate caps on the theory that the proposed
adjustment "would be tantamount to retroactive ratemaking.°

6. The Commission's Order on Remand is unlawful and unreasonable
because it failed to order the adjustment of the phase-in defefral balances
of OP based on a finding not supported in the record that the "past rates
... have already been collected from customers."

7. The Commission's Order on Remand is unlawful and unreasonable in that
it extended the prohibition of retroactive ratemaking to prevent the
adjustment of phase-in deferral balances that had not been collected from
customers and which were subject to further adjustment by the
Commission's order establishing the basis for those deferral balances.

8. The Commission's Order on Remand is unlawful and unreasonable in that
it failed to address the flow-through effects of Supreme Court's finding that
the Commission's original Opinion and Order on deferral balances,
recovery of delta revenues, and the eamings of the Companies.

As discussed in greater detail in the Memorandum in Support attached hereto,

IEU-Ohio respectfully requests that the Commission grant this Application for

Rehearing, immediately provide consumers relief from the unreasonable and unlawful

rates, or, alternatively, condition receipt of any revenues from such rates on a refund

obligation through the reconciliation associated with any deferral amortization.

(cassai:a ) 2
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fdarr@mwncmh.com
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Plan; and an Amendment to its Corporate
Separation Plan.

Case No. 08-917-EL-SSO

Case No. 08-918-EL-SSO

MEMORANDUM IN SUPPORT

1. INTRODUCTION

On October 3, 2011, the Commission issued its Order on Remand in these

matters. IEU-Ohio seeks rehearing regarding three significant areas addressed by the

Order on Remand. Initially, IEU-Ohio seeks rehearing on the Commission's decision to

permit the recovery of carrying charges on incremental 2001-2008 environmental

investments (pre-2009 Component). Second, IEU-Ohio seeks rehearing of the

Commission's order permitting the Companies to retain revenues due to the pre-2009

Component between the time when the Commission made collection subject to refund

and the date of the Order on Remand. Third, IEU-Ohio seeks rehearing on the

Commission's refusal to flow-through the effects of the findings that the charges at issue

in these cases were not properly authorized.

{C35901:6 ) 4
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1I. ARGUMENT

1. The Commission's finding that the Companies may collect
revenues for the canying costs of 2001-2008 incremental
environmental investments ("pre-2009 ComponenY') pursuant
to Section 4928.143(B)(2)(d), Revised Code, is unlawful and
unreasonable because the Companies failed to demonstrate
that granting such collection would have the effect of
providing certainty regarding retail electric service.

In the October 3, 2011 Order on Remand, the Commission found that the

requirements of Section 4928_143(B)(2)(d), Rev'ised Code, were satisfied and allowed

collection of the pre-2009 Component.' In support of its decision, the Commission

relied on tes5mony in the initial 2008 hearings indicating that a carrying cost is related to

long-term investment and that pre-2009 Component investments are necessary to keep

coal-fired facilities running? The Commission resorted to reliance on the prior record

because the Companies offered no new testimony in support of the pre-2009

Component during the remand hearing 3 Given the lack of evidence to support a finding

that the pre-2009 Component would have "the effect of stabilizing or providing certainty

regarding retail electric service,"' the Commission's decision to authorize recovery of

the pre-2009 Component because it had the effect of making retail electric service more

certain was unlawful and unreasonable.

Section 4928.143(B)(2)(d), Revised Code, provides in relevant part that an ESP

may include provisions including 'charges relating to ... carrying costs ... as would have

' Order on Remand at 14.

Z Id. citing the direct and rebuttal testimony of Philip Nelson.

Cos. Remand Ex. 2. Mr. Nelson summarized his prior testimony and tesfified that he had been advised
by counsel that various provisions of Section 4928.143(B)(2), Revised Code, authorized recovery of the
revenues.

4 Section 4928.143(B)(2)(d), Revised Code.

fcas9ots } 5
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the effect of ... providing certainty regarding retail electric service." "Certainty° denotes

that the retail electric senrice is made probable of occurrence. "Retail electric service" is

statutorily defined to mean "any service involved in supplying or arranging for the supply

of electricity to ultimate consumers in this state, from the point of generation to the point

of consumption."5 The burden of demonstrating that the charge makes more certain the

provision of retail electric service rests with the Companies.6 Thus, Section

4928.143(B)(2)(d), Revised Code, requires the Companies to provide evidence to

demonstrate a basis on which the Commission can find that the pre-2009 Component is

necessary to make retail electric service probable..

in authorizing collection of the pre-2009 Component, however, the Commission

did not the factual basis necessary to show that the statutory requirements were met.

As noted above, the first reference to the 2008 hearing testimony merely describes the

nature of a carrying charge and states that it is the annual cost associated with a capital

investment' The second reference is to testimony regarding the use of investments in

environmental plant to keep low-cost coal-fired generation running.8 The Commission

then supports its finding by reference to Commission Staffs {"Staff ) testimony from the

2008 hearings that investment supporting compliance.with environmental requirements

is in the public interest.9 The testimony relied upon by the Commission does not

5 Section 4928.01 (A)(27), Revised Code.

6 SecBon 4928.143(C), Revised Code.

' Order on Remand at 13-14.

8/d.at14.

9 Id.

tcss9nt6 } 6
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connect the outcome required by Section 4928.143(B)(2)(d), Revised.Code, to the pre-

2009 Component.

Although it lacked a record to support a finding that the authorization of the pre-

2009 Component was authorized by Section 4928.143(B)(2)(d), Revised Code, the

Commission attempted to legitimize its decision by offering that the investments allow

the continued operation of coal-fired generation plants. As a result, the Commission

concluded customers benefit because the costs of these investments would be lower

than if purchased power was used to satisfy customer demand.10 However, this

discussion comes with no quantification and does not address whether there is a need

to fund incremental environmental investments so as to provide certainty regarding

retail electric service. Thus, the Commission buttressed its decision with a discussion

that has nothing to do with the statutory finding the Commission was required to make

under Section 4928.143(B)(2)(d), Revised Code. The discussion that the pre-2009

Component might produce a lower cost than the purohase of power says nothing

regarding whether that investment was necessary to make retail electric service more

certain.

Further the Commission's "finding" regarding the benefits of company generation

is not consistent with the manner in which generation resources are dispatched to

service CSP and OP customers. CSP and OP are members of PJM Interconnection,

Inc. ("PJM"). "PJM dispatches resources based upon the least cost set of offer prices to

meet actual load that materializes within the PJM footprint and without regard to things

like retail service areas. Thus, the dispatching of generation to meet the load of the

iord.

{C359°1:° } 7
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Companies' customers is managed by PJM."11 The assertion that CSP and OP

customers benefited from lower cost coal fired generation, therefore, finds no support in

the manner power is actually dispatched to those customers.

OP and CSP did not provide any evidence that the pre-2009 Component is

necessary to provide certainty in the provision of retail electric service, and the two

references to the record used by the Commission to support authorization of the pre-

2009 Component fail to demonstrate that the statutory requirements of Section

4928.143(B)(2)(d), Revised Code, are satisfied. Moreover, the Commission's .

suggestion that customers benefited from environmental investments is inconsistent

with the unrefuted testimony of both the Companies and IEU-Ohio regarding the

manner in which electric service is dispatched by PJM. Because there is no record to

support a finding authorizing the pre-2009 Component under Section 4928.143(B)(2)(d),

Revised Code, the Commission's decision is unlawful and unreasonable.

2. The Commission's finding that the Companies may collect
revenues for the pre-2009 Component pursuant to Section
4928.143(B)(2)(d), Revised Code, is unlawful and unreasonable
because the Companies failed to demonstrate that their other
revenues did not provide adequate compensation.

The Companies, through the entirety. of these proceedings, have made no claim

that the revenue from the rates and charges other than those found illegal by the

Supreme Court's April 19, 2011 decision is inadequate to compensate the Companies

for standard service offer ("SSO°) service. IEU-Ohio noted that there was not an

economic basis for authorizing recovery, but the Commission rejected tEU-Ohio's

71 Direct Testimony of Kevin M. Murray on Behalf of Industrial Energy Users-Ohio (June 30, 2011) at 6-7.

The Companies' tesGmony in the 2008 headngs is consistent with Mr. Murray's description. Vol. XI at 58-

60.

tC35901:6} 8
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position, stating that there was no support "that AEP-Ohio is required to make such a

showing or pass an earnings test as a condition of recovery.°'Z In this regard, the

Commission has violated its own policy regarding the legal basis for authorizing rate

increases under Section 4928.143(B)(2), Revised Code, and the resulting decision is

unlawful and unreasonable.

This failure is no small defect, given the Commission's prior rulings on the

Companies' proposed charges which the Commission rejected because the Companies

failed to make such a demonstration. For example, the Commission refused to approve

a separate rider for various elements of the Companies' proposed Enhanced Service

Reliability Plan without addressing those costs in the context of a full rate review.13

Thus, the Commission's approval of additional compensation for the pre-2009

Component without a demonstration that the Companies were not properly

compensated for their incremental environmental investments violates Commission

policy without explanation and is a separate basis for finding that the recovery of

revenues und'e'r Section 4928.143(B)(2)(d), Revised Code, is unlawful and

unreasonable.

3. Th'e Commission's authorization of the pre-2009 Component
pursuant to Section 4928.143(B)(1), Revised Code, was
uri(awful and unreasonable in that it is based on a statutory
provision that was not advanced by any party to the
proceeding and was beyond the scope of the Supreme Court's
remand directing the Commission to determine if a provision
of"Section 4928.143(B)(2), Revised Code, supports collection
of these revenues.

12 Order on Remand at 13.

13 See, e.g., Opinion and Order at 34 (Mar. 18, 2009) (enhanced seroice re(iability).

{C35901:6 ) 9
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In remanding the pre-2009 Component for the Commission's further review, the

Supreme Court was specific as to the scope of the review the Commission could

undertake_ After rejecting the Commission's argument that it had the authority to

approve the pre-2009 Component without reference to a specific provision of Section

4928.143(B)(2), Revised Code, the Court went on to state "the commission may

determine whether any of the listed categories of (B)(2) authorize recovery of

environmental carrying charges."14 As dictated by the Supreme Court's decision, the

scope of the remand was limited to whether a provision of Section 4928.143(B)(2),

Revised Code, provided a basis for authorization of the pre-2009 Component.

Despite the express limitation contained in the Court's remand, the Commission

concluded "that our decision in this case is consistent with the broad authority granted

to the Commission by Section 4928.143(B)(1), Revised Code °15 The Commission then

added that "[tjhe carrying charges are a specific component of the Companies' standard

service offer generation rates and are directly related to environmental investments

made at generating facilities which are used to serve standard service offer

customers."16

The alternative theory the Commission offered for authorizing the pre-2009

Component was not supported by any party, including the Companies, as a basis for

these revenues. A review of the Companies' testimony and post-hearing initial and

reply briefs demonstrates that the only grounds on which the Companies sought

14 In re Columbus S. Power Co, 128 Ohio St. 3d 512, 520 (2011) (Remand Decision).

15 Order on Remantl at 15.

1d.
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recovery of the pre-2009 Component were various subdivisions of Section

4928.143(B)(2), Revised Code.17 The intervenors opposing the Companies did not

support any recovery, but their attention also was properly directed at the application of

Section 4928.143(B)(2), Revised Code. As the Commission notes in the Order on

Remand, the Staff similarly premised its support for authorization on Section

4928.143(B)(2)(d), Revised Code.18 Thus, the Commission reached well-beyond the

basis on which any of the parties argued to find some justification for allowing the

Companies to continue to recover the pre-2009 Component in their rates.

In reaching beyond Section 4928.143(B)(2), Revised Code, to justify

authorization for the pre-2009 Component, the Commission not only unfairly injected an

alternative theory of recovery but also violated the law of the case established by the

Supreme Court's remand. Applicable to both judicial and administrative proceedings,19

the doctrine of the law of the case provides "that the decision of a reviewing court in a

case remains the law of that case on legal questions involved for all subsequent

proceedings in the case at both the trial and reviewing levels."20 As the Supreme Court

has found, "the rule is necessary to ensure consistency of results in a case, to avoid

endless litiAtion by settling the issues, and to preserve the structure of superior and

i;,y

Columbus Southem Power Company's and Ohio Power Company's lni8al Post-Hearing Brief on
Remand at 13-15 (Aug. 5, 2011); Columbus Southem Power Company's and Ohio Power Company's
Reply Brief on Remand at 35-37 (Aug. 12, 2011).

ie Order on Remand at 12.

19 Worthington City Sohools Board of Education v. Franklin County Boafd of Revision, 129 Ohio St. 3d 3,

949 N.E.2d 986, 990 n.2 (2011); Cotonial Village, Ltd., v. Washington County Board of Revision, 123

Ohio St 3d 268, 272-73 (2009).

zD Nolan v. Nolan, 11 Ohio St. 3d 1, 3(1984).

{C35901:6 } 11
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inferior courts as designed by the Ohio Constitution."zt The effect of applying the law of

the case to a remand resutts in a narrowing of the legal arguments that may be further

litigated: "Thus, where at a rehearing following remand a trial court is confronted with

substantially the same facts and issues as were involved in the prior appeal, the court is

bound to adhere to the appellate court's determination of the applicable law."22

The Supreme Court's order regarding the pre-2009 Component was specific: the

Commission was to determine if the pre-2009 Component was supported by a provision

of Section 4928.143(B)(2), Revised Code. The parties understood the Court's directive

and followed it. Nonetheless, the Commission went beyond the law of the case and

found that authorizing the pre-2009 Component was consistent with 4928.143(B)(1),

Revised Code.

The failure to follow the law of the case renders the decision unlawful and

unreasonable. "[A]bsent extraordinary circumstances, such as an intervening decision

by [the Supreme Court], an inferior court has no discretion to disregard the mandate of

a superior court in a prior appeal in the same case."23 Failure to follow the law of case

is a ground for reversal.24

In this instance, the Commission's failure to follow the law of case requires the

Commission to grant rehearing to remove any reliance on Section 4928.143(B)(1),

Revised Code, from its consideration of the issues remanded to the Commission. As

discussed above, the Commission's findings authorizing recovery under Section

21 /d.

'Z !d.

x` Nolan v. Nolan, 11 Ohio St. 3d at 5.

s41d.
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4928.143(B)(2)(d), Revised Code, do not find support in the record. Thus, the

Commission's resort to an alternative basis for authorizing the pre-2009 Component

under Section 4928.143(B)(1), Revised Code, is unlawful and highly prejudicial.

4. The Commission unlawfully and unreasonably pennitted
coltection of the pre-2009 Component during a period in which
there was no legal authority to permit collection of those
revenues.

By the terms of the Order on Remand, the Commission permifted the Companies

to continue to collect the pre-2009 Component from the time of the Supreme Court's

remand through the date the Commission issued the Order on Remand 25 In permitting

the Companies to retain the revenues from the time the Commission made the relevant

tariffs subject to refund through the time that the Commission issued its Order on

Remand, the Commission unlawfully and unreasonably permitted the Companies to

coilect revenues for which there was no legal authorization.

Under Section 4928.141, Revised Code, an electric distribution utility ("EDU") is

authorized to establish a SSO in the form of either a Market Rate Offer under Section

4928.142, Revised Code, or an ESP under Section 4928.143, Revised Code. If the

EDU selects an ESP, then the authorized ESP may contain only those provisions set

out in Section 4928.143(B)(1) and (2); Rev^sed Code. While (B)(1) states that the SSO

shall include a provision for the supply and pricing of electric generation service, other

provisions may be authorized under (B)(2), but only if those provisions fall within the

2' Order on Remand at 15.

{C35901:6 } 13
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terms of the list contained in (B)(2). "So if a given provision does not fit within one of the

categories listed 'following' (B)(2), it is not authorized by statute. Q6

In its April 19, 2011 decision, the Supreme Court found that the Commission had

failed to provide a legal justification supporting the collection of revenues for the pre-

2009 Component. Following the Court's decision, the Commission did not issue any

order or entry that found that the pre-2009 Component was properly recoverable under

Section 4928.143(B)(2), Revised Code, until October 3, 2011. Notably, the

Commission, in the May 4, 2011 Entry, recognized that the Companies had no claim to

continue to collect these revenues and ordered revised tariffs reducing the Companies'

rates by removing the pre-2009 Component.27 The Commission subsequently

permitted the Companies to continue to collect its then-current rates subject to refund

on May 25, 2011 beginning with the June 2011 billing cycle 28 but it did not make any

finding that the pre-2009 Component was lawfully includable in rates. Only after the

Commission issued the Order on Remand can it be claimed that collection of the the

pre-2009 Component on October 3, 2011 was authorized. 29

For the period of April 19, 2011 unfil October 3, 2011, therefore, the continued

collection of the pre-2009 Component was without legal authority. The Supreme Court

had found that the Commission's justification for allowing coilection of the pre-2009

28 Remand Decfsion, 128 Ohio St. 3d at 520.

27 Entry (May 4, 2011).

Entry (May 25, 2011).

29 The legality of the authorization to collect the pre-2009 Component remains at issue, as discussed
above. Here the focus is on the unlawfulness of the collection of the pre-2009 Component following the
Courts decision and the Commission's Order on Remand.

{C35901:6 } 14

000000217



Component was unlawful- Tariffs recognizing the Court's decision became effective for

the June 2011 billing cycle.30 That situation remained unchanged until October 3, 2011.

As a result, the pre-2009 Component was not lawfully authorized for the May 25, 2011-

October 3, 2011 period. On reheadng, the Commission must modify the Order on

Remand to assure that customers are properly compensated (as in a reduction of

deferrals) for this portion of the pre-2009 Component that was improperly collected from

them.

5. The Commission's Order on Remand is unlawful and
unreasonable because it failed to order the adjustment of
phase-in deferral balances of OP caused by the ESP rate caps
on the theory that the proposed adjustment "would be
tantamount to retroactive ratemaking."

6. The Commission's Order on Remand is unlawful and
unreasonable because it failed to order the adjustment of the
phase-in deferral balances of OP based on a finding not
supported in the record that the "past rates ... have already
been collected from customers."

7. The Commission's Order on Remand is unlawful and
unreasonable in that it extended the prohibition of retroactive
ratemaking to prevent the adjustment of phase-in deferral
balances that had not been collected from customers and
which were subject to further adjustment by the Commission's
order establishing the basis for those deferral balances.

8. The Commission's Order on Remand is unlawful and
unreasonable in that it failed to address the flow-through
effects of Supreme Court's finding that the Commission's
original Opinion and Order on deferral balances, recovery of
delta revenues, and the earnings of the Companies.

As part of the evidence presented in the remand hearing, IEU-Ohio and the Ohio

Consumers' Counsel (°OCC") offered a reasonable and legally proper way to assure

30 In contrast to the situation presented by deferrals discussed below, revenues colfected prior to the May
25, 2011 Entry could not be refunded to customers absent either a party entering into an appropriate
bond or a Commission order making the collection subject to refund.

{c359o :s } 15

000000218



that phase-in deferral balances were properly restated so as to avoid charging

customers for amounts that were not properly included in rates. IEU-Ohio further

recommended that adjustments needed to be made in other areas directly impacted by

the Court's decision. In its Order on Remand, however, the Commission refused to

implement those recommendations on the basis that the proposed adjustment to

deferrals "would be tantamount to unlawful retroactive ratemaking."37 The Commission

also asserted that the prohibition on retroactive ratemaking applied because the

Commission could not "order a prospective adjustment to account for past rates that

have already been collected from customers:'32 The Commission further rejected. IEU-

Ohio's recommendation that the Commission address other matters affected by the

Supreme Court's remand." Because the Commission improperty found that the

prohibition of retroactive ratemaking applied, the Commission's decision to refuse to

adjust the deferrals and other related issues was unlawful and unreasonable.

The rationale for adjusting deferrals for flow-through effects of the remanded

issues is straight-fornrard. Prior to the Commission's May 4, 2011 Entry, OP estimated

that the accumulated deferred revenue eligible for future collection would be $643

million by late 2011. However, OP's estimate of deferred revenue eligible for future

collection is a residual calculation. It is the difference between the revenue collected

during the ESP period subject to the bill increase limitations and the revenue increases

that would have otherwise occurred without such limitations. OP's estimate of deferred

" Order on Remand at 35-36_

'Z ld. at 36.
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revenue is significantly excessive because embedded in the math that produced OP's

estimate is an allowance for revenues which cannot be lawfully recognized for purposes

of establishing rates and charges.

The 2009 ESP Opinion and Order authorized OP and CSP to, individually, collect

a total revenue amount, part of which was collectable during the term of the current ESP

and part of which was deferred for collection in the future.34 The portion of such total

authorized revenue deferred for future collection (through a phase-in mechanism) is a

subset of the total revenue collection that the Commission may tawfully authorize

through the exercise of its authority in Section 4928.143, Revised Code. The amount of

the revenue deferred for future collection through a phase-in mechanism must also be

"just and reasonable."35

In keeping with this "just and reasonable" standard, the Commission must, in

compliance with the Supreme Court's decision, reduce the total authorized revenue in

the current ESP Opinion and Order by the amount of revenue that the Commission

previously included in this total. Because the portion of the total authorized revenue

that was deferred for collection is defined by a residual calculation, the deferred

revenues must be reduced by an amount equal to that portion of the revenues

authorized by the Commission in its ESP Opinion and Order that the Supreme Court

determined were unlawful. If OP is permitted to collect deferred revenues calculated as

though the revenue amounts the Commission authorized in the current ESP Opinion

34 Opinion and Order at 20-24 (Mar. 18, 2009).

35 Sec6on 4928.144, Revised Code.
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and Order were lawful, the requirement that the phase-in rates are just and reasonable

cannot be satisfied.

Thus, Section 4928.144, Revised Code, and the recent Supreme Court decision

require a restatement of the amount of deferred revenue eligible for future collection to

properly reflect the value associated with the Companies' unlawfully authorized revenue

increases plus an appropriate allowance for carrying charges. Unless the deferred

revenue balance is restated and substantiaily lowered, the amount of revenue increase

which the Supreme Court has held to be unlawful will be embedded in the amount of

revenue deferred for future collection. Unless the deferred revenue balance is restated,

the injustice of the unlawfully authorized increases will be perpetuated for seven years

through a phase-in rider that ignores reality and the law.

Commission action regarding the effect of the remand, however, is not limited to

the deferred balances OP will be seeking to recover. The second illustrative area

concerns the amount of revenue which OP and CSP may lawfully collect through

mechanisms that allow, as permitted by the Commission, recovery of "delta revenue."

Delta revenue is the revenue difference between rates and charges in a reasonable

arrangement and the revenue produced by rates and charges in an otherwise

applicable tarifF schedule. For example, the Commission has authorized delta revenue

recovery as a result of a reasonable arrangement for Ormet Primary Aluminum

Corporation ("Ormet").36 The unlawful revenue increases identified by the Supreme

Court are embedded in the revenue produced by the othenvise applicable rate(s) for

^!n the Matter of the Application of Ormet Primary Alum. Corp. forApproval of a Unique Arrangement

with Ohio Power Co. and Columbus Southem Power Co., Case No. 09-119-EL-AEC, Opinion and Order

(July 15, 2009).
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Ormet. Thus, the amount of delta revenue eligible for coliection as a result of the Ormet

reasonable arrangement has been unlawfully overstated in the past and will be

unlawfully overstated going forward unless the unlawfully authorized revenue is

removed from the rates and charges in the otherwise applicable tanff schedule(s).

Similarly, the operation of the Universal Service Fund ("USF") generates revenue

recovery that is overstated. This fund provides bill payment assistance to income

eligible residential consumers, and other consumers pay USF charges to make OP and

CSP whole for the difference in the amount collected from income eligible customers

and the amount such customers would have paid on the otherwise applicable rate. As

in the case of the delta revenue illustration above, the unlawfully authorized revenue

caused the otherwise applicable rate to be higher than the lawful rate and, in tum,

increased the magnitude of the USF charges that have been paid and will continue to

be paid until the unlawfully authorized revenue and all of its implications are stripped

from all rates and charges (including riders).

The third illustrative area involves the effect of the unlawfully authorized revenue

increases and the operation of the retrospective significantly excessive earnings test

("SEET°) 37 Revenues unlawfully authorized and collected must, for ratemaking and

SEET purposes, be classified, dollar-for-dollar, as revenues the utility actually received

as a result of the ESP (after taxes, the revenues become net income on the Companies'

income statements). If the Commission properly jurisdictionalizes the income statement

and the balance sheet values that drive the SEET determination (as IEU-Ohio has

previously and unsuccessfully - to this point - argued is required by Ohio law), the

37 Section 4928.143(F), Revised Code_
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SEET can provide the Commission with an opportunity to rectify, at least in part, the

effect of unlawfully authorized and collected revenue.

The fourth illustrative area concerns the relationship between the Companies'

current ESPs (with the embedded unlawfully authorized revenue therein) and the plan

filed in the 2011 ESP Application. The revenue produced by the current ESPs

(including the embedded unlawfully authorized revenue) provides the revenue

foundation for the 2011 ESP.3^8 This foundation is excessive by the uniawfully

authorized amount of revenue and is itself unlawful to that extent. Although the 2011

ESP is currently the subject of a partial stipulation, the Commission has not yet ruled on

the stipulation and may be required to conduct hearing on the original applications if the

Stipulation is rejected or withdrawn. Thus, the effects of the remand remain relevant to

the 2011 ESP Application.

In summary, the Supreme Court has determined that the Commission authorized

CSP and OP to unlawfully bill and collect increased revenue. More than two years have

passed since the Companies implemented the unlawful authority to increase revenue,

rates, and charges over the objections of every consumer group that participated in

these proceedings. Hundreds of millions of dollars of consumers' wealth have already

been unlawfully transferred to the Companies, and this unlawful wealth transfer will be

perpetuated in numerous ways until the Commission strips away all the effects of the

unlawfully authorized revenue increases.

3e In the Matter of the Application of Columbus Southem Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to 4928.143, Ohio Rev. Code, in the Fomr of an

Electric Security Plan, Case No. 11-346-EL-SSO, et al., Testimony of David Roush, Exhibit DMR-2

(January 27,2011) ("2011 ESPApplication").
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Requiring a proper restatement of amounts of deferrals that may be coilected in

rates is not novel. This Commission has recognized its duty to supervise what is

recovered from customers regardless of the accounting treatment the Companies have

used to state the values of assets. In the 1991 CSP rate case, for example, the

Commission applied the terms of the Zimmer Restatement Case settlement to reduce a

booked allowance for funds used during construction ("AFUDC") to restate the rate base

for the Zimmer plant because the amounts booked were inconsistent with proper

regulatory accounting and the terms of the settlement.39 Thus, regulatory law drives

accounting decisions, and not the other way around.

The Commission itself recognized in the Opinion and Order that the deferrals

booked by the Companies were not sacrosanct. In setting the bill limiters, the

Commission held: "[WJe exercise our authority pursuant to Section 4928_144, Revised

Code, and find that the Companies should phase-in any authorized increases so as not

to exceed, on a total bill basis, an increase of 7 percent for CSP and 8 percent for OP

for 2009, an increase of 6 percent for CSP and 7 percent for OP for 2010, and an

increase of 6 percent for CSP and 8 percent for OP for 2011 are more appropriate

levels.s40 The Commission continued that "[alny amount over the allowable total bill

increase percentage levels wif} be deferred:'47 The resulting surcharge was to be based

39 in the Matter of the Application of Columbus Southem Power Co. for Authority to Amend its Filed Tariffs

to Increase the Rates and Charges for Elechic Service, Case No. 91-418-EL-A}R, Opinion and Order at

15-18 (May 12, 1992).

'°° Opinion and Order at 22 (March 18, 2009).

"' td. (emphasis added).
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on the balance remaining at the end of 2011.42 The Companies themselves recognize

that the amounts that may be collected through the phase-in rider are subject to

continuing review through fuel adjustment clause ("FAC") proceedings that are ongoing.

When the Supreme Court subsequently found the POLR charge and the pre-

2009 Component to be illegal, the Commission was required to determine before

collections started how much if any of the deferrals were properly collectable. Just as

the Companies recognized when they filed tariffs in compliance with the May 4, 2011

Commission Entry and in the tariffs approved on October 26, 2011, the effect of the

remand is to require an evaluation of what is allowed to be recovered; One obvious

change is the effect of the Order on Remand on the current FAC rates and deferrals.

Part of the process also includes recognition of any changes that resutt from the 2009

and 2010 FAC reviews that are on-going. Another part is the recognition that the

deferrals on the Companies' books are improperly inflated because the POLR charges

and incremental environmental investments were included in the revenue calculation

subject to the bill limiters when they should not have been.

The Order on Remand, however, concludes that the Commission cannot adjust

deferrals or address the related issues because it cannot engage in retroactive

ratemaking. The Commission's reliance on prohibition on retroactive ratemaking to

prevent it from addressing the flow-through effect, however, is misplaced.

lnitially, the Commission relies on the Supreme Court's remand decision in this

case.43 The filed rate problem in this case arose when the Commission permitted the

42 Id. at 22-23. The Commission recognized that the deferrals could be adjusted throughout the ESP term
if the FAC expense in a given period was less than the maximum phase-in FAC rate. Id. at 22.
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Companies to recover three months of rate increases, $62 million, prior to the effective

date of the tariffs authorized by the Opinion and Order. Finding that the Commission

engaged in retroactive ratemaking, the Supreme Court stated that "present rates may

not make up for dollars lost 'during the pendency of commission proceedings,"' and

concluded that "the commission violated the law when it granted AEP additional rates to

make up for regulatory delay."44 The filed rate doctrine, however, prevented the Court

from ordering a refund of the $62 million already collected from customers. In contrast,

IEU-Ohio seeks to have the Commission address the revenues that OP (or the merged

OP and CSP45) will be seeking through the phase-in rider from 2012 to 2018 as a result

of the bill limits. Inasmuch as OP will be seeking additional revenues estimated at $642

million and inasmuch as the Commission has not determined whether any of the

deferred revenues are allowable, the Court's holding concerning the filed rate doctrine

does not prevent the Commission from requiring the Companies to restate the deferred

revenues or take into account the remand in addressing other related issues such as

delta revenue recovery.

The Commission's reliance on the Lucas County and Ohio Consumers' Counsel

cases"s is similarly misplaced. in the Lucas County case, the Supreme Court agreed

that the Commission properly dismissed a complaint seeking a refund when the

"Order on Remand at 36 n.40.

44 Remand Decision, 128 Ohio SL 3d at 515.

45 The Companies have a filed a par6al stipulation with the Commission that is currently under review. By
the terms of the partial sfipulation, the Companies would be authorized to collect a recovery rider from
both OP and CSP customers. 2011 ESPApplication, Sdpulafion at26 (Sept. 7, 2011).

46 ld., citing Lucas County Commissioners v. Pub. Util. Commission, 80 Ohio St. 3d 344 (1997) and Ohio
Consumers' Counsel v. Public Uh7i[ies Commission of Ohio, 121 Ohio St. 3d 362 (2009).
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complaint was fifed after the. challenged rates had been collected. In affirming the

Commission's decision, the Supreme Court stated, °The Public Utilities Commission of

Ohio is not statutorily authorized to order a refund of, or credit for, charges previously

collected by a public utility where those charges were calculated in accordance with an

experimental rate program which was approved by the commission, but which has

expired by its own terms:'4r In the Ohio Consumer's Counsel case, the Commission

moved to dismiss an appeal on the basis that the underlying order had been

superseded:by the Commission's adoption of a new order, thus precluding any

prospective relief for consumers. In contrast to the situations presented in each of

these cases, IEU-Ohio is not seeking a Commission order for a refund. If the

Commission takes the actions recommended by IEU-Ohio, it instead would be setting

the just and reasonable level of the prospective recovery as required by Section

4928.144, Revised Code, and adjusting the recovery of other revenues in a manner

consistent with the terms of the remand.

Indeed, the only way the Commission- can reach a conclusion that it is prohibited

from acting on the requested adjustments to phase-in deferral amounts is by asserting

that IEU-Ohio's recommenda6ons 'rf adopted would be "tantamount" to unlawful

retroactive remaking and concluding that rates have already been paid by customers.

The factual assertion that the Companies have collected these funds is not correct. The

deferrals created as a result of the March 18, 2009 Opinion and Order are for amounts

that have not been collected from customers. Rather they are uncollected amounts that

remain subject to adjustments that even the Companies concede can and will be made

47 Lucas County Comm7ssioners, 80 Ohio St. 3d at 349.
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in the recoverable totals, and only upon approval of a recovery mechanism by the

Commission. Thus, when the Commission concluded in the Order on Remand that it

"cannot order a prospective adjustment to account for past rates that have already been

collected from customers and subsequently found to be justified,n48 the decision is

premised on a condition (that rates have already been collected from customers) that is

not correct.

Because the premise for applying the prohibition of retroactive ratemaking is

wrong, the Commission's decision is unlawful and unreasonable. In order to assure that

consumers are not further burdened by rates that illegally generated deferrals and

affected other matters such as delta revenues, the Commission must flow-through the

effects of the Supreme Court's remand.

111. CONCLUSION

For the reasons outlined above, the Commission should grant rehearing to

remove the pre-2009 Component from rates, refund amounts improperly collected for

the pre-2009 Component from June to November 2011, and properly flow-through the

effects of the Supreme Court's decision. Failure to do so would be unlawful and

unreasonable and would shoulder consumers with additional revenue responsibility that

cannot be legally justified.

Respecffully submitted,

98 Order on Remand at 36.
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BEFORE

THE PUBLIC UTILI"PIE.S COIviMISSION OF OHIO

In the Matter of the AppEcation of Columbus
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ofuo
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-EL-SSO

ENTRY ON RIIIF.ARING

The CommiQCion finds:

(1) On March 18, 2009, the Commission issued its opinion and
order in Columbus Southern Power Company's and Ohio
Power Company's (jointly, AEP-Ohio or the Companias)
electric security plan (ESP 1) cases (ESP 1 Order)? By entries
on rehearing issued July 23, 2009 (First ESP 1 EOR) and
November 4, 2009, the Commission affirmed and clarified
certain issues raised in AEP-Ohio's FSP 1 Order. As ultimately
modified and adopted by the Commission, AEP-Ohio s ESP 1
directed, among other ttungs, that AEP-Ohio be permitted to
recover the incremental capital carrying costs that would be
incurred after January 1, 2009, on past environmental
investments (2001-2008)2 and approved a provider of last resort
(POLR) charge for the tenn of ESP 1.

(2) The Comm:tsion s decision in AEP-Ohio s ESP 1 cases was

appealed to the Ohio Supreme Court. The Ohio Supreme
Court determined that Section 4928.143(B)(2), Revised Code,
does not authorize the CoTmn;s.Gion to allow recovery of items

not enumerated in the section. The Court remanded the case to
the Commission for further proceedings in which "the

1 In re AEP-Ohio ESP cases, Case Nos. 08-917-ELrSSO and 08-918-EL-SSO, Opinion and Order (March 18,

2009).

2 ESP 1 Order at 24-28, 38-40; First ESP I EOR at 10-13, 24-27_
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Commission may determine whether any of the listed
categories set forth in Section 4928.143(B)(2), Revised Code,
authorize recovery of environmental carrying chazges."3 In
regards to the POLR charges, the Court concluded that the
Commission's decision that the POLR charge is cost-based was
against the manifest weight of the evidence, an abuse of the
Commissiori s discretion and reversible error. While the Court
specifically stated that "we express no opinion on whether a
formula-based POLR charge is per se unreasonable or
unlawful," the Court noted two other methods by which the
Commission may establish the POLR charge: a non-cost-based
POLR charge or evidence of AEP-Ohio's actual POLR costs.

(3) By entry issued May 25, 2011, the Commission directed
AEP-Ohio to file tariff pages that reflect that the POLR riders
and environmental carrying charges included in rates are being
collected subject to refund, until the Commission specifically

orders otherwise on remand. Additionally, the Commission
adopted a procedural schedule for the remand proceedings in
order to afford AEP-Ohio and intervenors the opportunity to
present testimony and additional evidence in regard to the
POLR and environmental carrying charges remanded to the

Commission

(4) On October 3, 2011, the Commis.cion issued its order on
remand (Remand Order). The Commission concluded that, in
accordance with the provisions of Section 4928.143(B)(2)(d),
Revised Code, the Companies should be authorized to continue
to recover the incremental capital carrying costs incurred after
January 1, 2009, on environmental investments made from
2001-2008. As to the POLR charges, the Commission ruled that
AEP-Ohio had not provided any evidence of its actual POLR
costs, found that its unconstrained option model did not
measure its POLR costs, and, therefore, directed AEP-Ohio to
deduct the amount of the POLR charges reflected in the
Companies` rates and file revised tariffs consistent with the
Remand Order.

(5) On October 6, 2011, AEP-Ohio filed two sets of tariffs in

resporvse to the Remand Order. AEP-Ohio advocated that the

3 In re ApplicaYion of Coiurnbns S. Power Co. (2011),128 Ohio 5t3d 512.
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first set of tariffs, which reflected a reduction of the POLR
charges to the level in effect prior to the implementation of the
ESP 1 Order, were appropriate. The POLR charges reflected in
this version were as established in Case No. 04-169-EL-UNC, In
the Matter of the Application of Columbus Southern Power Company
and Ohio Power Company for Approval of a Post-Market

Deaelopment Period Rate Stabitization Plan. In the alternative, in
the event that the Commission intended that the POLR charges

be etinrinated in their entirety, AEP-Ohio offered a second set
of tariffs, reflecting the elimination of all POLR charges,
without conceding its right to request rehearing on the issue.

(6) By finding and order issued October 26, 2011, the Commission
found, without prejudging any issue that may be raised on
rehearing in these matters, that the second set of tariffs
eliminating all POLR charges from the Companies' rates
should be approved to be effective with the first billing cycle of
November 2011, subject to Commission review and subsequent
adjustment, if appropriate (Tariff Approval Order).

(7) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for a rehearing with respect to any matters determined therein
by filing an application within 30 days after the entry of the
order upon the Commissiori s jouinal.

(8) On November 2, 2011, applications for rehearing of the
Remand Order were filed by AEP-Ohio, Industrial Energy
Users-Ohio (lEU-Ohio), and jointly by the Ohio Consumers'
Counsel (OCC) and Ohio Partners for Affordable Energy
(OPAE) (jointly, OCC/OPAE). On November 10, 2011, AEP-
Ohio filed a memorandum contra the applications for rehearing
of IEU-Ohio and OCC/OPAE. On November 14, 2011, IEU-
Ohio and OCC/OPAE filed memoranda contra AEP-Ohio s
application for rehearing. In their applications for rehearing,
the parties raise a number of assignments of error, alteging that
the Remand Order is unreasonable and unlawful. In addition
to its arguments pertaining to the Remand Order, AEP-Ohio
raises further arguments and seeks rehearing with respect to
the Tariff Approval Order.
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(9) The Cominission believes that sufficient reason has been set
forth by AEP-Ohio, IEU-Ohio, and OCC/QPAE to warrant
further consideration of the matters specified in their
applications for rehearing. Accordingly, the applications for
rehearing filed by AEP-Ohio, IEU-Ohio, and OCC/OPAE
should be granted.

It is, therefore,

ORDERED, That the applications for rehearing filed by AE.P-Ohio, IEU-Ohio, and

OCC/OPAE be granted for further consideration of the matters specified in the

applications for rehearing. It is, further,

ORDERED, That a copy of this entry on reheazing be served upon all persons of
record in these cases.

THE PUBLIC UTli1TIES COMMISSION OF OHIO

Paul A. Cen olella

Andre T. Porter

SJP/GNS/sc

Entered in the Journal

.NOV 2 2A19
mc. c00-3^

Betty McCauley
Secretary

' Steven D. Lesser

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security Plarti; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and' an Amendment to its
Corporate Separation Plan.

Case No. 08-918-EL-SSO

ENTRY ON REHEARING

The Commisaion finds:

(1) On March 18, 2009, the Commission issued its opinion and
order in Columbus Southern Power Company's and Ohio
Power Company's (OP) (jointly, AEP-Ohio or the Companies)
electric security plan (ESP 1) cases (ESP 1 Order)? By entries
on rehearing issued July 23, 2009, (First ESP 1 EOR) and
November 4, 2009, the Commission affirmed and clarified
certain issues raised in AEP-Ohio's ESP I Order. As ultimately
modified and adopted by the Commission,, AEP-Ohio s ESP I
directed, among other things, that AEP-Ohio be permitted to
recover the incremental capital carrying costs that would be
incurred after January 1, 2009, on past environmental
investments (2001-2008) and approved a provider of Iast resort
(POLR) charge for the term of ESP 1?

(2) The Commission's decision in AEP-Ohio s ESP 1 cases was

appealed to the Ohio Supreme Court. The Ohio Supreme
Court determined that Section 4928.143(B)(2), Revised Code,

does not authorize the Commission to allow recovery of items

not enumerated in the section. The Court remanded the case to

the Commis.sion for further proceedings in which "the
Commission may determine whether any of the Iisted

1 fn re AEP-O7tio ESP cases, Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, Opinion and Order (March 18,

2009).
2 ESP I Order at 24-28, 38-40; First ESP 1 EOR at 10-13, 2427.
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(3)

categories set forth in Section 4928.143(B)(2), Revised Code,

authorize recovery of environmental carrying charges."3 In
regards to the POLR charges, the Court concluded that the

Commission's decision that the POLR charge is cost-based was
against the manifest weight of the evidence, an abuse of the

Commission s discretion, and reversible error. 4Vhile the Court

specifically stated that "we express no opinion on whether a
formula-based POLR charge is per. se unreasonable or

unlawful," the Court noted two other methods by which the
Commission may establish the POLR charge: a non-cost-based

POLR charge or evidence of AEP-0hio's actual POLR costs.

By entry issued May 25, 2011, the Commission directed
AEP-Ohio to file tariff pages that reflect that the POLR riders
and environmental carrying charges included in rates are being

collected subject to refund until the Commission specifically

orders otherwise on remand. AdditionaIIy, the Commission
adopted a procedural schedule for the remand proceedings in

order to afford AEP-Ohio and intervenors the opportunity to

present testimony and additional evidence in regard to the

POLR and environmental carrying charges remanded to the

Commis.sion.

(4) On October 3, 2011, the Commission issued its order on
remand (Remand Order). The Commission concluded that, in
accordance with the provisions of Section 4928.143(B)(2)(d),
Revised Code, the Companies should be authorized to continue
to recover the incremental capital carrying costs incurred after
January 1, 2009, -on environmental investments made from
2001-2008. As to the POLR charges, the Commission ruled that
AEP-Ohio had not provided any evidence of its actual POLR
costs, found that its unconstrained option model did not
measure its POLR costs, and, therefore, directed AEP-Ohio to
deduct the amount of the POLR charges reflected in the
Companies' rates and file revised tariffs consistent with the
Remand Order.

(5) On October 6, 2011, AEP-Ohio filed two sets of tariffs in
response to the Remand Order. AEP-Ohio advocated that the
first set of tariffs, which reflected a reduction of the POLR
charges to the level in effect prior to the implementation of the

3 In re AppIication of Columbus S. Power Co. (2011),128 Ohio St3d 512.
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ESP 1 Order, were appropriate. The POLR charges reflected in
this version were as established in Case No. 04-169-EL-UNC, In
the Matter of the Application of Columbus Southern Power Company

and Ohio Power Company for Approval of a Post-Market

Deveiopment Period Rate Stabilization Plan (RSP Case). In the
alternative, in the event that the Conunission intended that the
POLR charges be eliminated in their entirety, AEP-Ohio offered
a second set of tariffs, reflecting the elimination of all POLR
charges, without conceding its right to request rehearing on the

issue.

(6) By finding and order issued October 26, 2011, the Commiasion
found, without prejudging any issue that may be raised on
rehearing in these matters, that the second set of tariffs
eliininating all. POLR charges from the Companies` rates
should be approved to be effective with the first bitling cyde of
November 2011, subject to Commission review and subsequent
adjustment, if appropriate (Tariff Approval Order).

(7) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for a rehearing with respect to any matters determined therein
by filing an application within 30 days after the entry of the

order upon the Commission s joumal.

(8) On November 2, 2011, applications for rehearing of the
Remand Order were filed by AEP-Qhio, Industrial Energy
Users-Ohio (IEU-Ohio), and jointly by the Ohio Consumers'
Counsel (OCC) and Ohio Partners for Affordable Energy
(OPAE) (jointty, OCC/OPAE). On November 10, 2011, AEP-
Ohio filed a memorandum contra the applications for rehearing
of IEU-Ohio and OCC/OPAE. On November 14, 2011, IEU-
Ohio and OCC/OPAE filed memoranda contra AEP-Ohio s
application for rehearing. In their applications for rehearing,
the parties raise a number of assignments of error, alleging that
the Remand Order is unreasonable and unlawful. In addition
to its arguments pertaining to the Remand Order, AEP-Ohio
raises further arguments and seeks rehearing with respect to

the Tariff Approval Order.

(9) By entry on rehearing issued November 22, 2011, the
Commission granted the applications for rehearing to allow
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further consideration of the matters specified in the
applications.

(10) The Conunission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not

specifically discussed herein have been thorougldy and
adequately considered by the Commission and should be

denied_

Incremental Carrft Cost for 2001-2008 Environmental Investment

(11) IEU-Ohio raises four arguments in support of its position that
the Remand Order was unjust and unreasonable with respect
to the subject of the carrying costs on 2001-2008 environmental
investments. In its first assignment of error, IEU-Ohio asserts
that the Cornmission's finding that AEP-Ohio may recover
environmental investment carrying costs pursuant to Section
4928:143(B)(2)(d), Revised Code, is unlawful and unreasonable
because the Companies failed to demonstrate that granting
such recovery would have the effect of providing certainty
regarding retail electric service. rEU-Ohio argues that AEP-
Ohio provided no evidence on remand that the environmental
carrying charges in question are "necessary to provide certainty
in the provision of retail electric service" and that the evidence
relied upon by the Commission fails to demonstrate how the
requirements of Section 4928.143(B)(2)(d), Revised Code, are
satisfied such that the charges are "necessary to make retail
electric service probable." Finally, IEU-Ohio avers that the
Commisciori s deteriniuation that customers benefit from the
lower cost power received as a result of the environmental
investments is inconsistent with the manner in which electric
service is dispatched by PJM Interconnection, LLC, (PJM) based
on the least cost set of offer prices. (IEU-Ohio App. at 5-8.)

(12) As an initiat matter, AEP-Ohio responds that fEU-Ohio has
raised no new arguments for the Commission s consideration.
Further, AEP-Ohio argues that IEU-Ohio's reading of the
statute is unnatural, pointing out that a charge may have the
effect of stabilizing or providing certainty regarding retail
electric service, without being necessary to make the service
certain or probable. The Companies also dispute IEU-Ohia s
contention that there is no support in the record for the
Commission's finding that the environmental carrying charges
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have the effect of providing certainty to both the Companies
and their customers. AEP-Ohio further notes that the

Companies pass the.benefit of lower cost power to customers

through the fuel adjustment clause (FAC) and that the maruter
in which PJM dispatches resources does not negate this

established practice. (Cos. Memo Contra at 11-13.)

(13) The Commission thoroughly reviewed the record established
in both the initial and remand proceedings and found evidence
in the record offered by AEP-Ohio (Cos. Ex. 7 at 15-16; Cos. Ex.
7B at 6), which supports a finding that the Companies'
environmental investment carrying charges have the effect of
providing certainty to both the Companies and their customers
regarding retail electric service_4 This evidence is part of the
record; it makes no difference that it was offered by AEP-Ohio
during the initial, rather than the remand, proceedings.
Additionally, we explained in the Remand Order how the
Companies' testimony satisfies the requirements of Section
4928.143(B)(2)(d), Revised Code (Remand Order at 13-14).
Further, we find no merit in IEU-Ohio's argument that the
environmental carrying charges must be necessary to make
retail electric service "probable." Section 4928.143(B)(2)(d),
Revised Code, requires only that the carrying charges "have the
effect of stabilizing or providing certainty regarding retail
electric service." Finally, we find no relevance in JEU-Ohio's
argnment regarding the dispatch of power by PJM, as AEP-
Ohio, in actual practice, generally uses its own generating units
to serve its customers and passes the benefit of the lower cost
power to its customers through the FAC (Tr. XI at 58, 60; Cos.
Ex. 7B at 6). Moreover, the presence of lower cost units in the
PJM market wi11 tend to lower current and future PJM energy
market prices and contribute to stabilizing prices for the benefit
of the Companies' customers. Therefore, IEU-0hio s first
assignment of error should be rejected.

(14) IEU-Ohio next asserts that the Cornmission s finding that AEP-
Ohio may recover the carrying costs on 2001-2008
environmental investments pursuant to Section
4928.143(B)(2)(d), Revised Code, is unlawful and unreasonable
because the Companies failed to demonstrate that their other

4 References to exhibits or transcripls trom the remand proceedings will specifically be designated as such
in tlds order. AIl other references refer to evidence from the original record compiled in 2008.

000000243



08-917-EL-SSO -6-
08-918-EL-SSO

revenues do not provide adequate compensation. IEU-Ohio

argues that, in not requiring AEP-Ohio to make such a
showing, the Commission has violated, without explanation, its

own policy regarding the legal basis for authorizing rate

increases under Section 4928.143(B)(2), Revised Code. As
evidence of this alleged Commission policy, IEU Ohio points to

the Conunission's determination in the ESP 1 Order that AEP-

Ohio's enhanced service reliability plan (ESRP) rider should be
based on the Companies prudently incurred costs subject to

Comrnission review in the context of a distribution rate case.

(IEU-Ohio App. at 8-9.)

(15) AEP-Ohio responds that the ESRP rider was proposed and
approved pursuant to a different statutory provision,
specifically, Section 4928.143(B)(2)(h), Revised Code. The
Companies assert that the Cornmissiori s determination that
Section 4928.143(B)(2)(h), Revised Code, requires a cost basis
for approval of the recovery of distribution-relat.ed
infrastructure improvements does not call into question the
Cotnmission's determination that Section 4928.143(B)(2)(d),
Revised Code, contains no similar requirement. (Cos. Memo
Contra at 13-14.)

(16) Upon consideration of IEU-Ohio's second assignment of error,
the Coimnission finds that IEU-Ohio has raised no new
argument on rehearing that would warrant reconsideration of
the Remand Order. IEU-Ohio cites no authority that would
require AEP-Ohio to address adequacy of revenue, and we find
no such requirement or Commission policy with respect to
Section 028.143(B)(2)(d), Revised Code. Further, the
environmental investment carrying charges were not reflected
in the Companies' existing rates prior to our approval in the
ESP 1 Order (ESP 1 Order at 28; First ESP 1 EOR at 12-13).
Thus, contrary to IEU-Ohio's claim, there was an economic
basis upon which to authorize recovery of such costs.
Accordingly, IEU-Ohio's second assignment of error is without
merit and should be denied.

(17) In its third assigtunent of error, IEU-Ohio argues that the
Commission erred in finding that recovery of the
envirornmental investment carrying charges is authorized
pursuant to Section 4928.143(B)(1), Revised Code, as no party
advanced this argument. Further, IEU-Ohio contends that the
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Conurassion's determination is beyond the scope of the Court's
remand and violates the law of the case doctrine_ (fEU-Ohio

App. at 9-13.)

(18) AEP-Ohio asserts that IEU-Ohio cites no authority for the
proposition that the Commission must confine its analysis of an
issue to only those arguments advanced by the parties. The
Companies further contend that IEU-Ohio misstates the law of
the case doctrine. AEP-Ohio also notes that IEU-Ohio does not,
and cannot, criticize the merits of the Commission s conclusion,
in that the environmental investment carrying charges are
properly recoverable pursuant to Section 44928.143(B)(1),
Revised Code. (Cos. Memo Contra at 14-16.)

(19) It is well within the Commission's discretion to cite and rely
upon statutory authority even where such authority is not
referenced by any party to the proceedings. The Court has
stated that "nothing preciudes the [C]omatission from passing
upon the proper application or construction of a statute."5
Additionally, the Commission finds no merit in IEU-Ohio's
assertion that the Remand Order violates the law of the case
doctrine, which .,provides that the decision of a reviewing
court in a case remains the law of that case on the legal
questions involved for all subsequent proceedings in the case at
both the trial and reviewing levels."6 Pursuant to the doctrine,
"an inferior court has no discretion to disregard the mandate of
a superior court in a prior appeal in the same case," absent
extraordinary circumstances.7 In its remand decision in the
present cases, the Court reversed and retnanded the issue of
environmental investment carrying charges, stating that "[o]n
remand, the [C]ommission may determine whether any of the
listed categories of [Section 4928.143(B)(2), Revised Code]
authorize recovery of environmental carrying charges.°8 The
Commission fully complied with ttis mandate and found that
Section 4928.143(B)(2)(d), Revised Code, authorizes such
recovery. Although the Court's decision addresses Section
4928.143(B)(2), Revised Code, which was the statutory
provision in question on appeal, nothing in the decision

5 Consumers' Counse[ v. Pub. UtiL Comm. (1994), 70 Ohio St3d 244, 248.

6 Nolan v. Nolan (1984), 11 Ohio SL3d 1; 3.

7 Id. at5.

8 In re Applecation of Columbus S. Power Co. (2011),128 Ohio SL3d 512, 5711_

-7-
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precludes the Commission from considering other statutory

provisions that may be relevant in resolving the remanded

matter of the Companies' environmental carrying charges. The
law of the case doctrine does not limit the Commission's

authority to fully consider the issues remanded by the Court.

IEU-Ohio s third assignment of error, therefore, should be

denied.

(20) In its fourth assignment of error, IEU-Ohio argues that the
Commission unIawfully and unreasonably permitted collection

of the environmental carrying charges during a period in which
there was no legal authority to permit collection of those

revenues. Specifically, IEU-Ohio asserts that the Companies
were permitted to collect and retain such revenues without

legal authorization from the point at which the charges became
subject to refund to the point at which the Commission issued
the Rernand Order. IEU-Ohio claims that collection of the

environmental carrying charges was not legally authorized
until the Remand Order was issued on October 3, 2011. (IEU-

Ohio App. at 13-15.)

(21) AEP-Ohio submits that, notwithstanding the Court's remand

(22)

decision, the rates and charges approved oy the Conurussion ui
the ESP I Order remained the lawful rates and charges to be
collected from customers until the Commis.sion issued the
Remand Order (Cos. Memo Contra at 5).

The Comuiission finds that IEU-Ohio s argument is contrary to
precedent holding that [w]hen this court reverses and
remands an order of the Public Utilities Commiaaian
establishing a revised rate schedule for a public utility, the
reversal does not reinstate the rates in effect before the
[Cjornmission's order or replace that rate schedule as a matter
of law, but is a mandate to the [C]ommission to issue a new
order, and the rate schedule filed with the [C]ommission
ren+aina in effect until the [C]ommission executes this court's
mandate by an appropriate order."9 Thus, the environmental
investment carrying charges approved for the Companies -in
the ESP 1 Order rPmained in effect during the course of the
remand proceedings. Even though the remanded charges were
made subject to refund pursuant to tbe May 25, 2011, entry, the

g CJene7and Etec. Ilium. Cn. v. Pub. lltiL Comm. (1976), 46 Ohio St2d 105,105 (syllabus).
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charges remained valid throughout the pendency of these
proceedings to the poiat at which we executed the Court's
mandate and issued the Reniand Order, reaffirming the
charges. For this reason, IEU-Ohio s fourth assignment of error
should be denied.

POLR Rider

(23) AEP-Ohio requests that the Commission grant rehearing and
fiilly restore the POLR charges as approved in the ESP I Order
or, alternatively, restore the charges to the level in place prior
to the ESP 1 Order. AEP-Ohio raises six arguments in support
of its position that the Remand Order and Tariff Approval
Order are unjust and unreasonable with respect to the
Companies' POLR charges. In its first assignment of error,
AEP-Ohio argues that the Remand Order's finding that the
Companies failed to present evidence of their actual POLR
costs and did not justify recovery of their POLR charges at the
level reflected in their existing rates is unlawful, unreasonable,
and against the manifest weight of the evidence. AEP-Ohio
states that the Commission's finding is predicated on the
erroneous belief that it would have been reasonable for the
Companies to have undertaken an ex post analysis of their

POLR costs. AEP-Ohio claiins that there is no evidence in the
record that it was possible to conduct such an analysis.
According to the Companies, the Conunission s finding is also
inconsistent with the Court's recognition that POLR charges

may be justified for reasons other than actual costs. AEP-Ohio
argues that the Commission unreasonably refused to address
its alternative justification for non-cost-based POLR charges.

(Cos. App. at 1-5.)

(24) OCC/OPAE respond that the Conunission correctly
determined that AEP-Ohio failed to present evidence of its
actual POLR costs or evidence demonstrating that the
Companies POLR charges, if non-cost-based, are reasonable

(OCC/OPAE Memo Contra at 3-6). IEU-Ohio adds that AEP-

Ohio's first assignment of error should be rejected as meritless,
given the Commission's rejection of the unconstrained option
model, and that there was nothing to prevent the Companies
from determining their actual, after-the-fact POLR costs. IEU-
Ohio also argues that the record does not support a conclusion
that the unconstrained option model would be appropriate to

-9-
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establish a non-cost-based POLR charge. (IEU-Ohio Memo

Contra at 2-6.)

(25) In the Remand Order, the Commission concluded that "AEP-

Ohio has failed to present evidence of its actual POLR costs and
has not justified recovery of POLR charges at the level reflected

in its existing rates" (Remand Order at 24). We thoroughly
reviewed and cited to ample evidence in the record in reaching

this condusionL We rejected AEP-Ohio's theory that the value

of the POLR optionality to customers is precisely equal to the

Companies' costs and found that the Companies modeled
costs should not be equated with actual costs. We also
addressed AEP-Ohio's alternative justification for non-cost-

based POLR charges. As another matter, we noted that it

would have been reasonable for the Companies to carry out an

ex post analysis of their actual POLR costs, given the Court's
concerns, and in light of the unique circumstances of these

remand proceedings. (Remand Order at 22-23.) The
Companies testimony suggests that it would in fact be possible

to identify after-the-fact POLR costs, despite their concerns

about the appropriateness of such an analysis, and does not
directly refute the possibility (Cos. Remand Ex. 3 at 12-13;
Remand Tr. II at 246-247). In any event, our condusion that

AEP-Ohio failed to present evidence of its actual costs was not
predicated on the lack of an ex postanalysis. Additionally, as

we addressed in the Remand Order, the Companies did not

demonstrate that their POLR charges, if considered non-cost-

based, are reasonable, as required by the Court. Although
AEP-0hio points to evidence that purportedly establishes that
the POLR charges are lawful pursuant to Section

4928.143(B)(2)(d), Revised Code, AEP-Ohio did not
demonstrate how the charges derived from the option rnodel

are reasonable in concept or magnitude. For these reasons,

AEP-Ohio's first assignment of error has no merit and should

be rejected.

(26) In its second assignment of error, AEP-Ohio asserts that the
Remand Order s finding that the unconstrained option model
fails to provide a reasonable measure of the Companies' POLR
costs is unreasonable and against the manifest weight of the
evidence particularly given the Commission s finding that the
Companies have POLR risks and that the costs associated with
such risks may be recovered through a POLR charge. AEP-

-10-
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Ohio states that the Comnussiori s finding is predicated on the
incorrect assumption that the Court rejected the model as a
means to measure the Companies' POLR costs. (Cos. App. at

5-8.)

(27) OCC/OPAE reply that the Commission correctly detennined
that AEP-Ohio's unconstrained option model faiis to
reasonably measure POLR costs and that the Companies failed
to meet their burden of proof (OCC/OPAE Memo Contra at 6-
7). IEU-Ohio likewise argues that the Commission should
reject AEP-Ohio's second assignment of error, as the option
model fails to provide the cost of POLR service (IEU-Ohio
Memo Contra at 6-8).

(28) The Court found that the unconstrained option model "does
not reveal'the cost to the Companies to be the POLR and carry
the risks associated therewith_!"10 On remand, the Commission
considered all of the evidence with respect to the unconstrained
option model. We agreed with the Court that the model, which
purportedly measures the value of the POLR optionality to
customers, does not disclose AEP-Ohio`s POLR costs, in Iight of
our finding that the value of the POLR optionality provided to
customers does not equal the Companies costs. (Remand
Order at 28-29.) There is thus no merit in AEP-Ohio s
argument that we wrongly applied the Court`s decision.
Neither was it unreasonable or unlawful to eliminate the
Companies' POLR charges. Although we indeed recognized
that AEP-Ohio has POLR risks and that the costs associated
with such risks may be recovered through a POLR charge
(Remand Order at 22), the model fails to measure such costs.
AEP-Ohio failed to support its proposed POLR charges and,
without evidence in the record to establish an appropriate
amount for recovery, the Commission did not err in
eliminating the POLR charges. AEP-Ohio s second assignznent
of error should be denied.

(29) AEP-Ohio next argues that the Remand Order exceeds the
scope of the CommTssion's jurisdiction in finding that the
POLR risk of an electric distribution utility (EDU) does not
include migration risk and conflicts with Sections 4928.14 and
4928141, Revised Code. According to the Companies,

-11-

10 In re Appticaiioa ofColumbus S. Fower Co. (2011),128 Ohio St3d 512,518 (quoting FSP 1 Order at 40).
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migration risk was not properly an issue for the Coimaiission's
consideration in the remand proceedings. Additionally, AEP-
Ohio contends that the Remand Order contains conflicting
findings regarding migration risk. (Cos. App. at 8-13.)

(30) According to OCC/OPAE, the Commission acted within its
discretion in its conduct of the remand proceedings in allowing
the scope of the proceedings to include definition of POLR
risks. OCC/OPAE assert that the Court reversed the entire
order authorizing the Companies POLR charges.
(OCC/OPAE Memo Contra at 8-10.) IEU-Ohio contends that
the Commission correctly fofIowed the Court`s decision to
conclude that POLR risk does not include migration risk or the
related lost revenues (IEU-Ohio Memo Contra at 8-11).

(31) The Commission disagrees with AEP-Ohio's argument that the
Remand Order contains conflicting findings regarding
migration risk. The first finding refers to the "'risks associated
with customers switching to [competitive retail electric service]
providers and retarning to the electric utility's [standard
service offer] rate"' and the Conunission's corttinued belief that
"the Companies have such risks and that the costs associated
with such risks may be recovered through a POLR charge"
(Remand Order at 22, quoting ESP 1 Order at 40). This finding
was not intended to specifically distinguish between migration
risk and retarn risk or to imply that migration risk is a proper
component of a POLR charge. In the second finding, however,
we specified that "migration risk is more properly regarded as
a business risk faced by all retail suppliers as a result of

competition rather than a risk resulting from an EDU`s POLR

obligation" (Remand Order at 31-32). With respect to AEP-
Ohio s rPma,.,;ng arguments on the subject of migration ristS
the Companies have presented no new arguments for our
consideration. Accordingly, the Companies' third assignment

of error should be denied.

(32) In its fourth assignment of error, AEP-Ohio asserts that the
Remand Order and Tariff Approval Order exceed the scope of
the Commission s jurisdiction in eliminating the POLR charges
in full. The Companies argue that the Coinmission is
precluded from eliminating that portion of the POLR charges
that the Commission approved in the RSP Case prior to the
ESP 1 Order as it was not open to challenge in these
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proceedings or called into question by the Court's remand
decision. (Cos. App. at 13-17.)

(33) In response, OCC/OPAE contend that the Commission acted
within its discretion when it ordered the elimination of the
entire POLR charges from the Companies tariffs. OCC/OPAE
note that the Commission approved POLR charges in the ESP 1
Order that were based on pre-ESP 1 rates plus an additional
amount. (OCC/OPAE Memo Contra at 11-12.) IEU-Ohio
points out that the POLR charges approved in the ESP 1 Order,
which are based on the unconstrained option model, have no
continuing relationship with any amount authorized for
collection in the RSP Case. According to IEU-Ohio, once the
Commission rejected the option model, there was no basis for
authorizing any POLR charges. (IEU-Ohio Memo Contra at 11-

13.)

(34) The Cominission notes that AEP-Ohio originally proposed
POLR charges that would collect a revenue requirement of
$108.2 million for C5P and $60.9 m271ion for OP (ESP 1 Order at
38). Specifically, the Companies adjusted the POLR charges
authorized in the RSP Case such that the proposed new level of
costs, which were based on the option model, would be
recovered (Cos. Ex. 1 at 12, Ex. DMR-5; Cos. Ex. 2-A at 31). In
the ESP 1 Order, we approved 90 percent of the proposed
charges, fin.ding that "the POLR rider shall be established to
collect a POLR revenue requirement of $97.4 million for CSP
and $54.8 miIlion for OP" (F.SP 1 Order at 40). The Court
subsequently reversed the provisions of the SSP 1 Order that
authorized the Companies POLR charges.ll As the ESP 1
Order specifically addressed the full amount of the proposed
revenue requirements, not just the increased amount, and
authorized 90 percent of the proposed charges, we find no
error in having eliminated the charges in their entirety. AEP-
Ohio s fourth assignment of error is thus denied.

(35) AEP-Ohio next claims that the Remand Order and Tariff
Approval Order are unreasonable and unlawful in ordering the
elimination of the POLR charges in full given the Commission's
findings in the Remand Order that "the Companies have such
risks and that the costs associated with such risks may be

11 In reAppiia+fion of Columbus S. Power Co. (2011),128 Ohio St3d 512, 519.

-13-
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recovered through a POLR charge" (Remand Order at 22) and
that AEP-Ohio `has not justified recovery of POLR charges at
the level reflected in its existing rates' (Remand Order at 24).
AEP-Ohio maintains that it is unreasonable based on the record

to conclude that the Companies should receive no

compensation for the unique POLR risks that the law imposes.

(Cos. App. at 17-19.)

(36) OCC/OPAE respond that the Commission's elimination of
AEP-Ohio's POLR charges was not unreasonable or uniawful

because the Companies failed to meet their burden of proving

their out-of-pocket POLR costs (OCC/OPAE Memo Contra at
13). IEU-Ohio adds that AEP-Ohio essentially seeks to

continue to collect POLR charges at the level authorized in the

RSP Case based on no record support and a claim that it is
entitled to some level of compensation in light of the

Commission's finding that the Companies have POLR risks

(IEU-Ohio Memo Contra at 13-15).

(37) As discussed above, the Companies did not justify their
proposed POLR charges, which were derived from a model
that does not measure POLR costs. In the absence of evidence
as to the appropriate amount for recovery, the Commission did
not err in fully eliminaiing the POLR charges. AEP-Ohio's fifth
assignment of error should be denied.

(38) In its sixth assigrmient of error, AEP-Ohio argues that the Tariff
Approval Order is unlawful in that it circumvents the
jurisdictional rehearing process and fails to set forth the
reasons prompting the Commission to reverse its conclusion in
the Remand Order that only the "increased POLR charges
authorized as a part of the ESP Order are insufficiently
supported by the record on remand" (Remand Order at 33).
AEP-Ohio asserts that it has consistently advocated that the
scope of the remand proceediings is jurisdictionally limited to
the amount of the POLR increase authorized in the ESP I
Order, although other parties contend that the POLR charges
should be eliminated in their entirety. The Campanies claim
that the Commission resolved this dispute in their favor in the
Remand Order but reversed course, without explanation, in the

Tariff Approval Order. (Cos. App. at 19-22.)

-14-
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(39) In reply, OCC/OPAE argue that the Tariff Approval Order is
lawful, noting that the Commission routinely approves tariffs
prior to the resolution of applications for rehearing.
OCC/OPAE also assert that the Remand Order was not
dispositive of the issue of whether the Companies' POLR
charges should be eliminated in fuII or in part. (OCC/OPAE
Memo Contra at 13-14) IEU-Ohio agrees with OCC/OPAE
that the Tariff Approval Order is a valid orderz According to
IEU-Ohio, in the Remand Order, the Commission concluded
that the Companies' POLR charges cannot be authorized and
directed them to file tariffs removing the POLR charges.
Accordingly, IEU-Ohio claims that the Tariff Approval Order
cannot properly be described as an "unexplained reversal."
(IEU-Ohio Memo Contra at 15-17.)

(40) Upon consideration of AEP-Ohio's sixth assignment of error,
the Commission finds it necessary to clarify the intent of the
Remand Order, as the parties differ considerably in their
understanding of whether the Companies' POLR charges were
expected to be eliminated in fvll or in parf. Although AEP-
Ohio quotes several portions of the Remand Order that
purportedly support its argument that the Commission
intended to eliminate the POLR charges only in part, it was our
intent in the Remand Order to direct the Companies to
eliminate the POLR charges in their entirety, consistent with
our finding that the Companies failed to provide any evidence
of their actual POLR costs and that the unconstrained option
model does not measure POLR costs_ The portions of the
Remand Order cited by AEP-Ohio were meant to convey that
the full amount of the POLR charges authorized in the ESP 1
Order, and not just the amount of the increase over the prior
POLR charges authorized in the RSP Case, should be pulled
out of the revised tariffs. As discussed above, the ESP 1 Order
addressed the full amount of the Companies proposed POLR
revenue requirements, not just the increased amount, and
authorized 90 percent of their proposed charges. Accordingly,
we find no merit in AEP-Ohio's argument that the Commission
reversed course in the Tariff Approval Order and circumvented
the rehearing process. AEP-Ohio's sixth assignment of error
should be denied.
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Flow-Through Effects of Remand

(41) IEU-Ohio's fifth, sixth, seventh, and eighth assignments of

error pertain to the Commissiori s treatment in the Remand
Order of the flow-through effects of the Courts remand. In its

fifth assignment of error, IEU-Ohio argues that the Coinmission
unlawfully and unreasonably failed to order an adjustment of
OP's phase-in deferral balance caused by the ESP I rate caps on
the theory that the proposed adjustment would be tantamount
to retroactive ratemaking. IEU-Ohio next submits that the
Commission unlawfully and unreasonably failed to order an
adjustment of OP's phase-in deferral balance based on a
finding that the past rates have already been collected from
customers, which is not supported in the record. In its seventh
assignment of error, IEU-Ohio argues that the Commission
unlawfully and unreasonably extended the prohibiflon on
retroactive ratemaking to prevent an adjustment of phase-in
deferral balances that have not been collected from customers
and were subject to further adjustment by the ESP 1 Order,

which established the basis for the deferral balances. Finally,
IEU-Ohio contends that the Commission unlawfully and
unreasonably failed to address the flow-through effects of the
Court's remand on deferral balances; recovery of delta and
Universal Service Fund revenues; earnings of the Companies
pursuant to the significantly excessive earnings test of Section
4928.143(F), Revised Code; and the Companies pending ESP
application in. Case No. 11-346-EL-SSO, eP al. (IEU-Ohio App.

at 15-25)

(42) Similarly, OCC/OPAE argue that the Commission erred when
it failed to reduce the phase-in deferrals by the amount of the
unjustified POLR charges collected from April 2009 through

May 2011 (i.e., from the beginning of the ESP 1 term through
the point at which the charges became subject to refund).
Specifically, in their first assignment of error, OCC/OPAE

assert that the deferrals violate Section 4928.143, Revised Code,
in that the deferrals are a direct result of rates that the
Companies did not justify under Section 4928.143(B)(2),

Revised Code (OCC/OPAE App. at 6-10). In their second

assignment of error, OCC/OPAE claim that the phase-in is not

just and reasonable and includes deferrals that are not related
to the incurred costs of ESP 1, in violation of Section 4928.144,

Revised Code (OCC/OPAE App. at 10-11). Next, OCC/OPAE

-16-
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contend that, in failing to reduce the amount of the deferrals,

the Commission violated Section 4928.06, Revised Code, and
the state policies found in Section 4928.02(A) and (L), Revised
Code (OCC/OPAE App. at 11-12). In their fourth assignment

of error, OCC/OPAE dispute the Commissiori s conclusion that

an adjustment to the deferrals would consfltute retroactive
ratemaking. OCC/OPAE maintain that, where there is a rate

mechanism that provides for a prospective adjustment, there is

no retroactive ratemaking. (OCC/OPAE App. at 12-14.)

(43) In a similar vein, OCC/OPAE argue in their fifth assignment of
error that the Commission should have ordered the Companies
to compensate customers for POLR charges collected from
April 2009 through May 2011 in the form of interest at a rate of
10_93 percent (OCC/OPAE App. at 14-15).

(44) AEP-Ohio argues that the Commission properly rejected the
flow-through arguments of IEU-Ohio and OCC/OPAE because
revenues coIlected under tariffs approved by the Commission
are lawfully collected, notwithstanding the fact that the Ohio
Supreme Court subsequently reverses and remands the
Commissiori s order approving the tariffs (Cos. Memo Contra
at 3-6). Additionally, the Companies contend that the deferrals
were properly approved in the Commission's ESP 1 Order and
cannot now be collaterally attacked in the remand proceedings
(Cos. Memo Contra at 6-7). AEP-Ohio also asserts that a
reduction in the deferrals would constitute retroactive
zatemaking (Cos. Memo Contra at 7-11). Finally, the
Companies claim that, if the Commission were to order an
adjustment to the deferrals, it would undermine state poficy,
contrary to the argument of OCC/OPAE (Cos. Memo Contra at

11).

(45) The Commission affirms its decision to decline to order an
adjustment to the FAC deferral balance as any such adjustment
would constitute unlawful retroactive ratemaking. As we
thoroughly discussed in the Remand Order, IEU-Ohio and
OCC/OPAE seek what would essentially amount to a refund
.or credit of the Companies unjustified charges, which is not a
permissible remedy pursuant to Court precedent. We find that
znany of the arguments raised by IEU-Ohio and OCC/OPAE
with regard to the flow-through effects of the Court's remand
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(46)

were already raised by the parties and have been fuIIy
addressed (Remand Order at 34-36).

In its sixth assignment of error, IEU-Ohio challenges the

Commission s finding that "[c]onsistent with the Court's
precedent, we cannot order a prospective adjustment to

account for past rates that have already been collected from
customers and subsequently found to be unjustified" (Remand

Order at 36). Specifically, IEU-Ohio disputes that the rates
have already been collected from customers, noting that the

deferrals created as a result of the ESP 1 Order are for amounts

that have not yet been collected from customers. We note,
however, that the past rates to which we were referring are not
the deferrals but rather the rates associated with the unjustified

POLR charges that have in fact already been collected from
customers. Therefore, we find no merit in IEU-Ohio's

contention that the Remand Order is premised on an incorrect
factual assertion, and IEU-Ohio's sixth assignment of error

should be denied.

(47) Given our finding that an adjustment to the FAC deferral
balance would constitute unlawful retroactive ratemaking, the
Conunission finds no merit in OCC/OPAE's arguments that
the Remand Order violates Sections 4928.02, 4928.06, 4928.143,
and 4928.144, Revised Code. Further, with respect to
OCC/OPAE's contention that the phase-in includes deferrals
that are not related to the incurred costs of E9P 1, we note that
the deferred costs in question are FAC, not POLR, costs.
Accordingly, OCC/OPAE's first, second, and third
assignments of error should be denied.

(48) For the reasons provided in response to the parties' other
arguments related to flow-through effects (Remand Order at
35-36), OCC/OPAE's fifth assignment of error regarding
interest on the unjustified POLR charges for the period of April
2009 through May 2011 is without merit and should be denied.

(49) In sum, we find that IEU-Ohio's fifth, sixth, seventh, and eighth
assignments of error, as well as the five assignments of error
raised by OCC/OPAE, should be denied.
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It is, therefore,

ORDERED, That the applications for rehearing filed by AEP-Ohio, IEU-Ohio, and
OCC/OPAE on November 2, 2011, be denied. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all persons of

record in these cases.

THE PUBLIC UTILTTIES COMMISSION OF OHIO

Paul A. Centolella

Andre T. Porter

SJP/GNS/sc

Entered in the Journal

Bw 14 xau

Betty. McCauley
Secretary

Steven D. Lesser

Cheryl L. Roberto
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128 Ohio St.3d 512, 947 N.E.2d 655, Util. L. Rep. P 27,139, 2011 -Ohio- 1788

Briefs and Other Related Documents
Judges and Attorneys

Supreme Court of Ohio.
IN RE APPLICATION OF COLUMBUS SOUTHERN POWER COMPANY et al.; Office of the Ohio

Consumers' Counsel et al., Appellants; Public Utilities Commission et al., Appellees.

No. 2009-2022.
Subri'mitted Feb. 2, 2011.
Decided April 19, 2011.

Background: Office of the Ohio Consumers' Counsel (OCC) and association of large industrial
energy consumers appealed decision of Public Utilities Commission (PUC), 2009 WL 803606,
authorizing new generation rates for two utilities in utilities' electric security plan (ESP).
Operating company of the utilities intervened in support of PUC.

Holdings: The Supreme Court, Lundberg Stratton, J., held that:
,{ll PUC unlawfully granted operating company a retroactive rate increase;
M Supreme Court could not order refund to OCC;
M PUC's approval of provider of last resort (POLR) charge was an abuse of discretion;
W deadline for PUC to authorize an ESP was directory, not mandatory; and
j51 association failed to show error in PUC approving electric utility's charges related to a pair of

generation stations.

Affirmed in part, reversed in part, and remanded.

West Headnotes

jll 9KevCite Citing References for th+s Headnote

^,^145 Electricity
u 145ki1.3 Regulation of Charges

145k11.3(1) k. In general. Most Cited Cases

Public Utilities Commission (PUC) unlawfully granted operating company of utilities a
retroactive rate increase, where operating company sought a rate increase effective January
2009, but the PUC did not issue an order until mid-March, company collected less revenue than it
would have, had the application been approved before January 1, and PUC set rates at a level
intended to permit the utilities to recover 12 months of revenue over a 9-month-period. R.C.

4903.16.

f2̂ ^KeVCite Citing References for this Headnote

z;r^317A Public Utilities
:=%317AII Regulation
4-317Ak119 Regulation of Charges
z=317Ak120 k. Nature and extent in general. Most Cited Cases

Utility may not charge increased rates during proceedings before the Public Utilities
Commission (PUC) seeking same; and, losses sustained thereby while the case is pending may
not be recouped.
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j37 7KeyCite Citing References for this Headnote

t.:.-317A Public Utilities
;.,317AII Regulation
ax=317Ak119 Regulation of Charges
^:^w317Ak120 k. Nature and extent in general. Most Cited Cases

Present rates may not make up for dollars lost during the pendency of Public Utilities
Commission (PUC) proceedings.

L1 4KeyCite Citing References for this Headnote

,^145 Electricity
#,145k11.5 Discrimination and Overcharge

145k11.5(2) k. Actions by consumers. Most Cited Cases

Law did not allow refunds in appeals from Public Utilities Commission (PUC) orders, and any
refund order by Supreme Court in appeal from PUC order would have been retroactive
ratemaking, thus, Supreme Court could not order refund to Ohio Consumers' Counsel (OCC) in
challenge to new generation rates for two utilities, although PUC engaged in retroactive
ratemaking by setting rates at a level intended to permit utilities to recover 12 months of
revenue over a 9-month-period to make up for three month regulatory delay in approval of the
rates, and no refund rule transformed OCC's win on the merits into a somewhat hollow victory.

R.C. q 4903.16.

(Sj KeyCite Citing References for this Headnote

^^317A Public Utilities
£: 317AII Regulation

317Ak119 Regulation of Charges
;o>317Ak123 k. Reasonableness of charges in general. Most Cited Cases

Statutes protect against unlawfully high utility rates by allowing stays. R.C. S 4903.16.

jol KeyCite Citing References for this Headnote

s, 817A Public Utilities
:::•=317AII Regulation
^317Ak111 k. In general. Most Cited Cases

It is the prerogative of the General Assembly to establish the bounds and rules of public-utility
regulation.

f^ ^KeyCite Citing References for this Headnote

^317A Public Utilities
4^317AII Regulation
^.=317Ak114 k. Service and facilities. Most Cited Cases

Utility customers may purchase generation service from a competitive supplier.

m 7^Cite Citing References for this Headnote
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<ri-317A Public Utilities
-317AII Regulation

^,-,317Ak114 k. Service and facilities. Most Cited Cases

Utility's statutory obligation to stand ready to accept customers returning after they had
chosen competitive supplier that failed to provide service makes the utility the provider of last

resort (POLR). R.C. § 4928.14.

M 7--KeyCite Citing References for this Headnote

:^-145 Electricity
a.-145k11.3 Regulation of Charges
a=>145k11.3(4) k. Operating expenses. Most Cited Cases

There was no evidence in the Public Utilities Commission (PUC) record that suggested that
electric utility's provider of last resort (POLR) charge of over $500 million over the term of the
electric security plan (ESP) was related to any costs that utility would incur, and, thus, PUC's
approval of charge was an abuse of discretion and reversible error.

10 LA KeyCite Citing References for this Headnote

z^ :145 Electricity
;-145k11.3 Regulation of Charges

145k11.3(4) k. Operating expenses. Most Cited Cases

Electric utility could not recover certain carrying costs associated with environmental
investments, where they were not specifically authorized by statute. R C § 4928.143(B)(2).

F il PIKeyCite Citing References for this Headnote

.-,361 Statutes
c.361VI Construction and Operation
i=-361VI A General Rules of Construction
v-%361k227 k. Construction as mandatory or directory. Most Cited Cases

As a general rule, a statute which provides a time for the performance of an official duty will

be construed as directory so far as time for performance is concerned, especially where the
statute fixes the time simply for convenience or orderly procedure; this is so unless the nature of
the act to be performed or the phraseology of the statute or of other statutes relating to the
same subject-matter is such that the designation of time must be considered a limitation upon
the power of the officer.

12 Pf KeyCite Citing References for this Headnote

k>•,361 Statutes
^in361VI Construction and Operation
k:-361VI A General Rules of Construction
-361k227 k. Construction as mandatory or directory. Most Cited Cases

Deadlines concerned with the prompt conduct of the public business should be considered
directory, not mandatory; use of the word "shali" to institute the deadline does not change this.
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13 KeyCite Citing References for this Headnote

ss.>361 Statutes
^361VI Construction and Operation
i;m361VI A General Rules of Construction

a361k227 k. Construction as mandatory or directory. Most Cited Cases

A deadline provision that does not mandate any particular result if the decision is untimely
further supports an interpretation that deadline should be considered. directory, not mandatory.

KevCite Citing References for this Headnote1419

=%:W145 Electricity
i^_,145k11.3 Regulation of Charges
a-= 145k11.3(6) k. Proceedings before commissions. Most Cited Cases

Deadline for Public Utilities Commission (PUC) to authorize an electric security plan (ESP)
within the 150-day time frame was directory, not mandatory; General Assembly enacted the
1S0-day deadline to ensure prompt review of initial ESP applications and hasten the filing and
review of initial ESPs, not to set a jurisdictional bar. R C. 6 4928 143(C)(1).

15 ^KeyCite Citing References for this Headnote

145 Electricity
s^-145k11.3 Regulation of Charges
cp-145k11.3(7) k. Judicial review and enforcement. Most Cited Cases

Utility could accept Public Utilities Commission's (PUC) modification and approval of electric
security plan (ESP) and file an appeal to Supreme Court; law permitted utilities to withdraw
modified ESPs, but did not require it.

16 Lt KeyCite Citing References for this Headnote

^-:>30 Appeal and Error
=r,^30XVI Review
w-^-30XVI A Scope, Standards, and Extent, in General
z^r,30k838 Questions Considered
=:^30k843 Matters Not Necessary to Decision on Review
%•-30k843(1) k. In general. Most Cited Cases

Supreme Court does not address hypothetical questions.

17 gKeyCite Citing References for this Headnote

^145 Electricity
z.:•-,145k11.3 Regulation of Charges
Y-=145k11.3(6) k. Proceedings before commissions. Most Cited Cases

Public Utilities Commission (PUC) adequately explained why it departed from its precedents by
allowing electric utility to keep all proceeds from off-system sales, meaning unregulated sales to
other resellers and not to retail customers, rather than requiring utility to give the net profits of
those sales as a rate credit to consumers as it had done in the past.
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18 E7KevCite Citing References for this Headnote

v^:317A Public Utilities
3..317AIII Public Service Commissions or Boards
i;r=317AIII(B) Proceedings Before Commissions
«>,w317Ak168 k. Findings. Most Cited Cases

If Public Utilities Commission (PUC) changes course with respect to its precedents, it must

explain why.

19 9KevCite Citino References for this Headnote

^:=,145 Electricity
4-•445k11.3 Regulation of Charges
,^-145k11.3(7) k. Judiciat review and enforcement. Most Cited Cases

Association of large industrial energy consumers failed to show error concerning the approval

by Public Utilities Commission (PUC) of electric utility's charges related to a pair of generation
stations, where it cited generally to uncodified statute that was 50 pages long, and general

citation did not provide enough guidance. R.C. 5 4903.13; 152 Ohio Laws, p. 905.

20 PfKevCite Citing References for this Headnote

,r.-317A Public Utilities
::>317AIII Public Service Commissions or Boards

.w,=317AIII(C) Judicial Review or Intervention

i^>317Ak188 Appeal from Orders of Commission

x=.317Ak195 k. Presumptions in favor of order or findings of commission. Most Cited Cases

A party who contends that rates and charges are unreasonable has the statutory burden on

appeal to the Supreme Court of showing that they are unjust, unreasonable, or unlawful. R.C.

4903.13.

21 LWKeyCite Citing References for this Headnote

M ^317A Public Utilities
^;%317AIII Public Service Commissions or Boards

317AIII(C) Judicial Review or Intervention
-;.=•317Ak188 Appeal from Orders of Commission
F.=317Ak194 k. Review and determination in general. Most Cited Cases

Conclusory assertions that the Public Utilities Commission (PUC) cannot do something fall well
short of demonstrating reversible error.

22 gKevCite Citing References for this Headnote

,. -145 Electricity
,^-.=^145k11.3 Regulation of Charges

r1451<11.3(7) k. Judicial review and enforcement. Most Cited Cases

Association of large industrial energy consumers failed to show error concerning the approval
by Public Utilities Commission (PUC) of electric utility's charges related to enhanced vegetation
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management, where PUC explained why it considered one distribution program, but not the

other.

2310 KeyCite Citing References for this Headnote

v"-145 Electricity
Y,+145k11.3 Regulation of Charges
=,: ^145k11.3(7) k. Judicial review and enforcement. Most Cited Cases

Association of large industrial energy consumers failed to show error concerning the approval
by Public Utilities Commission (PUC) of electric utility's charges related to smart-grid programs;
statute that established that public policy was to encourage innovation and market access for
cost-effective supply- and demand-side retail electric service including, but not limited to,
demand-side management, time-differentiated pricing, and implementation of advanced
metering infrastructure did not require anything, PUC plainly weighed this policy consideration in
reviewing the programs, and the programs advanced the policies. R C@ 4928.02(D).

24 M, KeyCite Citing References for this Headnote

=317A Public Utilities
;,,,317AIII Public Service Commissions or Boards
v-Y317AIII(A) In General
^.7.^317Ak145 Powers and Functions
k^,317Ak146 k. Legislative and judicial powers and functions. Most Cited Cases

Statutory policy statements are guidelines for the Public Utilities Commission (PUC) to weigh
in evaluating utility proposals to further state policy goals; it is left to the PUC to determine how
best to carry them out. R.C. & 4928.02.

- 25 M KeyCite Citing References for this Headnote

^;-,145 Electricity
^^145k11.3 Regulation of Charges
^,==145k11.3(7) k. Judicial review and enforcement. Most Cited Cases

Association of large industrial energy consumers failed to show error conceming the setting by
Public Utilities Commission (PUC) of electric utility's charges related to fuel-cost baseline, where
PUC adopted its stafFs fuel-cost estimates, only actual costs would be recovered, and they would
be subject to prudence review. R C 5 4928.143(B)(2)(al.

KeyCite Citing References for this Headnote261 9

,. .̂145 Electricity
,-145k11.3 Regulation of Charges
^^145k11.3(7) k. Judicial review and enforcement. Most Cited Cases

Association of large industrial energy consumers did not specifically explain how the Public
Utilities Commission (PUC) failed to explain itself in orders and entries on rehearing which totaled
140 pages relating to authorization of new generation rates in utilities' electric security plan

(ESP).

KevCite Citing References for this Headnote127 1 9
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^317A Public Utilities
x^-_317AIII Public Service Commissions or Boards

=317AIII(C) Judicial Review or Intervention

aF>317Ak188 Appeal from Orders of Commission

=^^^317Ak194 k. Review and determination in general. Most Cited Cases

Appellant needs to show three things to prevail under statute that requires Public Utilities
Commission (PUC) to issue findings of fact and written opinions setting forth the reasons
prompting the decisions arrived at, based upon said findings of fact: first, that the PUC initially
failed to explain a material matter, second, that appellant brought that failure to the PUC's
attention through an application for rehearing, and third, that the PUC still failed to explain itself.

**658 Janine L. Migden-Ostrander, Consumers' Counsel, and Terry L. Etter, Maureen R. Gradv,
and Richard C. Reese, Assistant Consumers' Counsel, for appellant Ohio Consumers' Counsel.

McNees, Wallace & Nurick, L.L.C., Samuel C. Randazzo, Columbus, Joseph E. Oliker, and Frank P.
Darr, Delaware, for appellant Industrial Energy Users-Ohio.

Michael DeWine, Attorney General, and William L. Wright, Werner L. Margard III, Thomas G.
Lindgren, and John H. Jones, Assistant Attorneys General, for appellee Public Utilities

Commission of Ohio.

Porter, Wright, Morris & Arthur, L.L.P., and Daniel R. Conwav, Columbus; and Steven T. Nourse
and Matthew J. Sattenvhite, Columbus, for intervening appellees, Columbus Southern Power

Company and Ohio Power Company.

LUNDBERG STRATTON, J.

*512 {¶ 1} This appeal stems from a major proceeding in which the Ohio Public Utilities
Commission authorized new generation rates for the American Electric Power operating
companies ("AEP") Columbus Southern Power Company and Ohio Power Company. The
appellants, the Office of the Ohio Consumers' Counsel ("OCC") and Industrial Energy Users-Ohio
("IEU"), raise 13 propositions of law. We hold that the commission committed reversible error on
three grounds, affirm on all other issues, and remand the order to the commission for further

proceedings.

**659 *513I. Factual Background
{¶ 2} In 2008, the General Assembly enacted Senate Bill 221, 2008 Am.Sub.S.B. No. 221

("S.B. 221"), which substantially revised the regulation of electric service in Ohio. Before S.B.
221, there was Senate Bill 3. Adopted in 1999, Senate Bill 3, 148 Ohio Laws, Part IV, 7962, was
designed "to facilitate and encourage development of competition in the retail electric market."

AK Steel Coro v. Pub Util. Comm. (2002) 95 Ohio St.3d 81, 765 N.E.2d 862. Competition,

however, "fail[ed] * * * to develop according to expectations." Ohio Consumers' Counsel v. Pub.

Util Comm 114 Ohio St.3d 340, 2007-Ohio-4276 872 N.E.2d 269, 13.

{¶ 3} This failure followed a nationwide trend. Soon after several states passed deregulatory
laws, "two tumultuous events-the crisis of electric power in California and the collapse of the
world's largest electric trading corporation, Enron"-"cast something of a cloud over the
deregulation movement, which had been almost the signature cause of the 1980s and 1990s."
Cudahy, Whither Deregulation: A Look at the Portents (2001), 58 N.Y.U. Ann.Surv.Am.Law 155,
155. Beyond these particular crises, °the cost of generating power increased significantly, due
primarily to increases in the costs of the underlying fuel sources." Van Nostrand, Constitutional
Umitations on the Ability of States to Rehabilitate Their Failed Electric Utility Restructuring Plans
(2008), 31 Seattle U L Rev 593, 593-594. Several states experimenting with deregulation
found, as did Ohio, that "the anticipated competition did not develop." Id. at 593.
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{¶ 4} Faced with a lack of competition, rising electricity prices, and unpalatable market-based
rates, the commission and utilities responded with various rate plans not expressly contemplated
by statute. In reviewing these plans, we recognized the possibility that additional legislative

action might be required. In Ohio Consumers' Counsel, 114 Ohio St.3d 340, 2007-Ohio-4276
872 N.E.2d 269, 141 we observed, "[A]s we continue to see the rate-stabilization plans
appealed from the commission, we presume that the commission is sharing its evaluations and
reports on the effectiveness of competition with the legislature, *** so that it can continue to

evaluate the need for further legislative action."

{¶ 5} "[F]urther legislative action" arrived with S.B. 221. The bill addressed several areas of
concern with electric markets. Pertinent here, it established new standards to govern generation
rates. See R.C. 4928.141 through 4928.144. Broadly speaking, the new regulatory regime
requires electric-distribution utilities to provide consumers with "a standard service offer of all
competitive retail electric services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service." R C 4928.141(A). The utility may provide
the offer in one of two ways: through a "market rate offer" under R.C. 4928.142 or through an
"electric security plan" under R.C. 4928.143. *514 The market-rate offer, as the name implies,
sets rates using a competitive-bidding process to harness market forces.

{¶ 6} AEP applied for the second option, an electric security plan ("ESP"). It filed its
application on July 31, 2008, and multiple parties intervened. A hearing was held from November
to December 2008, briefing was completed over the holidays, and on March 18, 2009, the
commission issued a 77-page opinion and order modifying and approving the plan. Two rounds
of rehearing applications followed, resolved by entries on July 23 and November 4. OCC and IEU
appealed. AEP has intervened in support of the commission.

**660II. Discussion
{¶ 7} The appellants have raised 13 propositions of law, which we have reduced to ten issues.

We begin with the three issues in which the appellants have demonstrated error.

A. OCC Propositions of Law 1, 2, and 3: The commission violated the law by granting a

retroactive rate increase, but OCC is not entitled to a monetary refund
{¶ 8) In its first three propositions of law, OCC argues that the commission unlawfully granted

AEP a $63 million retroactive rate increase, in violation of R C 4928.141(A), as well as the rule

established in Keco Industries Inc. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St.

254 2 0.O.2d 85, 141 N.E.2d 465. We agree with OCC on the merits: the commission unlawfully
granted a retroactive rate increase. For reasons discussed, however, OCC has not established
that it is entitled to its requested remedy of a refund.

1. The commission unlawfully granted AEP a retroactive rate increase

jl] Pf {¶ 9} AEP had sought a rate increase effective January 2009, but the commission did
not issue an order until mid-March. Thus, from January through March, AEP collected less
revenue than it would have if the application had been approved before January 1. In response
to this delay in rate relief, the commission set AEP's rates at a level "intended to permit the
companies to recover 12 months of revenue over a 9-month period." The additional increase

totaled $63 million.

{¶ 101 This was retroactive ratemaking. Although the commission did not authorize AEP to
rebill customers for usage from January through March, it reached the same financial result by
setting rates from April through December 2009 at a level sufficient to recover lost revenues
from January through March. In AEP's words, "the Commission's decision * * * yield[s] a similar
financial impact as would have occurred if a decision had been issued by December 28, 2008 **
*." By approving rates that recouped losses due to past regulatory *515 delay, the commission

violated this court's case law on retroactive ratemaking, as well as provisions of S.B. 221.
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111 A rate increase making up for revenues lost due to regulatory delay is

precisely the action that we found contrary to law in Keco. "[A] utility may not charge increased

rates during proceedings before the commission seeking same[,] and losses sustained thereby"-
that is, while the case is pending-"may not be recouped." Keco 166 Ohio St. at 259 2 0.O.2d

85 , 141 N.E.2d 465. Likewise, in Lucas Cty. Commrs v. Pub . Util Comm . ( 1997)80 Ohio St.3d

344 , 348 , 686 N.E . 2d 501, we ruled that"utility ratemaking * * * is prospective only " and that

R.C. Title 49 "prohibit[s] utilities from charging increased rates during the pendency of
commission proceedings and appeals." Id. These cases make plain that present rates may not
make up for dollars lost "during the pendency of commission proceedings." Id. That is exactly

what occurred here.

{¶ 12) The appellees respond by arguing that Keco 's rule does not apply in proceedings

under the new statutes of S.B. 221. We need not decide whether Keco continues to apply, as the

ruling also violates a provision of S.B. 221 itself, under R C 4928.141(A). That section
specifically prescribes the applicable rates if a new standard service offer has not been approved

by January 1, 2009: preexisting rates " shall continue * * * until a standard service offer is first

authorized under section * * * 4928.143." (Emphasis added.) R C 4928.141(Al; see R.C.

4928.01(A)(33) **661 ("'Rate plan' means the standard service offer in effect on the effective
date of the amendment of this section by S.B. 221 of the 127th general assembly, July 31,

2008").

{¶ 13} This section rules out retroactive rate increases. The requirement to continue existing
rates is mandatory. Although the statute does not expressly prohibit a retroactive rate increase,
the express remedy (to "continue" existing rates until new rates are approved) rules out

nonexpress remedies (such as tracking and restoring the difference between old and new rates if

approval is delayed). See, e.g., Myers v. Toledo 110 Ohio St.3d 218 , 2006-Ohio-4353 852

N E 2d 1176, 124 ('the express inclusion of one thing implies the exclusion of the other"). This
statutory and case law concerning retroactive ratemaking spans nearly 50 years. Cf. Clark v.

Scarpelli (2001) , 91 Ohio St 3d 271 278, 744 N.E.2d 719 ("It is presumed that the General
Assembly is fully aware of any prior judicial interpretation of an existing statute when enacting

an amendment").

{¶ 14} Thus, under either the case law or under R C 4928.141(A), the commission violated
the law when it granted AEP additional rates to make up for the regulatory delay.

2. OCC did not avail itself of the remedy provided by law
{¶ 15} This conclusion leads to the more difficult question: What remedy is available for OCC?

The unlawful rate increase lasted until the end of 2009 and *516 has been fully recovered, so

reversing the retroactive increase will hot reduce ongoing rates. The rule against retroactive

rates, however, also prohibits refunds.

j41 g{¶ 161 OCC argues that the commission should have made the entire rate increase
subject to refund but cites no authority under which the commission could have done so. As OCC

recognizes, under Keco, we have consistently held that the law does not allow refunds in appeals
from commission orders. As we stated only two years ago, "any refund order would be contrary
to our precedent declining to engage in retroactive ratemaking." Ohio Consumers' Counsel v.

Pub Utl Comm ., 121 Ohio St . 3d 362 , 2009-Ohio-604 , 904 N E 2d 853. 9 21;_ see also, e.g.,

Green Cove Resort I Owners' Assn. v. Pub. Util. Comm. 103 Ohio St.3d 125 , 2004-Ohio-4774

814 N E 2d 829, 9 27 ("Neither the commission nor this court can order a refund of previously
approved rates, however, based on the doctrine set forth in Keco * * * "); Keco. 166 Ohio St.

254 2 O O 2d 85 , 141 N.E.2d 465 paragraph two of the syllabus (R.C. Title 49 °affords no right

of action for restitution of the increase in charges collected during the pendency of the appeal").
These precedents remain good law and still apply to these facts, thus prohibiting the granting of

a refund.
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L5] ff{¶ 17} We recognize that the no-refund rule transforms OCC's win on the merits into a
somewhat hollow victory. Any apparent unfairness, however, remains a policy decision mandated
by the larger legislative scheme. As Keco and other cases have noted, the statutes protect
against unlawfully high rates by allowing stays. R.C. 4903.16 authorizes the court to stay
execution of commission orders. This section makes "clear that the General Assembly intended
that a public utility shall collect the rates set by the commission's order, giving, however, to any
person who feels aggrieved by such order a right to secure a stay of the collection of the new
rates after posting a bond." Keco 166 Ohio St . at 257 , 2 O.O 2d 85, 141 N.E.2d 465. The stay
remedy "completely **662 abrogated" the form of refund (a restitution order) sought in that

case. Id. at 259.

{¶ 18} The difficulty for OCC is that to obtain such a stay, it must "execute an undertaking *
* conditioned for the prompt payment by the appellant of all damages caused by the delay in

the enforcement of the order." R.C. 4903.16; see also Office of Consumers' Counsel v. Pub. Util.

Comm . (1991) 61 Ohio St .3d 396 403-404 , 575 N.E.2d 157 (the bond requirement applies to
OCC under "R.C. 4903.16, and this court's interpretation thereof"). OCC acted with diligence and
speed to secure a financial remedy in this.case: it filed an action in prohibition, a quick-and
premature-appeal, an action for a writ of procedendo, and a motion to suspend the order in this
case. Critically, however, OCC did not seek to post a bond-in fact, it affirmatively sought to
avoid doing so.

j61 9*517 {¶ 19} OCC concedes that it failed to post bond, but asserts that it is "not
financially capable of posting any bond other than a nominal amount," a circumstance that
makes "a stay * * * truly an illusory remedy at best unless the Court relieves OCC from filing a
bond." To the degree that the bond requirement poses a barrier, however, it is one that must be
cured by the General Assembly. Unquestionably, it is the prerogative of the General Assembly to
establish the bounds and rules of public-utility regulation. See, e.g., Akron v. Pub. Util. Comm.
(1948) 149 Ohio St. 347, 3S9 78 N.E.2d 890 ("the legislative branch of the state government
may confer upon" the commission "very broad [powers]" for the "supervision, regulation and, in
a large measure, control of the operation of public utilities"). And our "revisory jurisdiction" over
agency proceedings is limited to that "conferred by law." Section 2(d) , Article IV, Ohio

Constitution.

{¶ 20} The legislature has seen fit to attach a significant requirement to the court's stay
power: the posting of a bond sufficient to protect the utility against damage. R.C. 4903.16. If the
General Assembly so desired, it could remove or loosen this condition on the stay power. It has
not done so, despite decades of cases refusing to grant a refund. At bottom, then, the statutory
scheme creates OCC's problem. We understand the difficulty a public agency such as OCC faces
in dealing with the bond requirement. Nevertheless, the statute is clear, and it clearly applies.
Whether it is wise to apply the bond requirement to OCC is a matter for the General Assembly to
consider, not this court.

{¶ 21} For these reasons, we hold that the commission's decision to authorize a retroactive
rate increase was unlawful, but we deny OCC's refund request:

B. IEU Proposition of Law 3; OCC 5: In approving a provider-of-last-resort charge, the
commission relied on a justification lacking any record support

{¶ 22} The commission approved the recovery of roughly $500 million in provider-of-last-
resort ("POLR") charges over the three years of the plan. OCC and IEU attack the charge on
several grounds, including that the commission lacked record support.

f7l 9L8j 9{1 23} Under Ohio law, customers may purchase generation service from a
competitive supplier. If such a supplier fails to provide service, "the supplier's customers * * *
default[ ] to the utility's standard service offer * * * until the customer chooses an alternative
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supplier." R.C. 4928.14. This obligation to stand ready to accept returning customers makes the
utility the "provider of last resort," or "POLR." See, e.g., **663 Constellation NewEnergy, Inc. v.

Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, 9 39, fn. 5('POLR
costs are those costs incurred by [the utility] for risks associated with its legal obligation as the
default provider, or electricity provider, of last resort, for customers who shop and then return to
[the utility] for generation service"). In *518 other reviews of POLR charges, we have
admonished the commission to "carefully consider what costs it is attributing" to "POLR
obligations." Ohio Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-

4276 872 N.E.2d 269, 11 26.

j9l ff{¶ 24} Below, the commission approved a POLR charge totaling over $500 million over
the term of the ESP. It described the charge as cost-based. °[T]he POLR rider will be based on
the cost to the Companies to be the POLR and carry the risks associated therewith ***."
(Emphasis added.) Likewise, it stated that it was allowing recovery of "estimated POLR costs."
(Emphasis added.) Again on rehearing, the commission stated that it had "determined that the
Companies should be compensated for the cost of carrying the risk associated with being the
POLR provider." ( Emphasis added.) This characterization of the POLR charge as cost-based lacks
any record support; therefore, we reverse the portion of the order approving the POLR charge.

{¶ 25} We have carefully reviewed.the record, and we can find no evidence suggesting that
AEP's POLR charge is related to any costs it will incur. AEP derived its charge using a
mathematical formula created to price exchange-traded options. The company analogized an
option to buy and sell securities to the statutory right to shop for power, changed some
variables, and applied the formula. This formula, called "the Black-Scholes model" after two of
its creators, is the only evidence AEP presented in support of its POLR charge.

{¶ 26} Contrary to the order, this formula simply does not reveal "the cost to the Companies
to be the POLR and carry the risks associated therewith." The record shows that the model does
not even purport to estimate costs, but instead tries to quantify "the value of the optionality [to
shop for power] that is provided to customers under Senate Bill 221." Value to customers (what
the model shows) and cost to AEP (the purported basis of the order) are simply not the same
thing. AEP's own witness made this clear-"[t]rying to recover the costs of the Companies' POLR

obligation retrospectively would fail, because it ignores the very nature of the POLR obligation.
The value of the customers'right to switch under S.B. 221 comes from the option customers are
given to switch suppliers, while still having the safety net of the ESP rate ***." (Emphases
added.)

{¶ 27} Even assuming that AEP accurately priced the option, we fail to see how the amount a
customer would be willing to pay for the right to shop necessarily establishes AEP's costs to bear
the attendant risks. The order does not explain the relationship between the two. And witnesses
for other parties confirmed that the POLR charge was not based on cost. A witness for OCC
testified that AEP has "not identified any specific costs they are incurring related to the POLR
obligation." Another witness agreed that AEP does "not appear to have an actual out of pocket
expense." Along similar lines, a member of the *519 commission's staff stated that "a POLR
charge, if one is considered appropriate, would be significantly below what AEP is requesting."

{¶ 28} Other facts in the record further call into question the accuracy of AEP's POLR theory.
The record showed that **664 AEP has had "virtually no" shopping in the last eight years,
including no residential shoppers. No countervailing evidence predicted an uptick in shopping. No
witness testified that more switching could be expected in the future, and AEP performed no
"actual customer surveys" or "studies apart from the Black-Scholes model" to determine
whether shopping was likely to increase. On the contrary, the commission's own economist
testified that "there are many reasons to think that substantial migration will not quickly occur,
even if the market price falls below the SSO [standard service offer] price." Even AEP's witness
testified that "[d]esire to switch, in [his] view, will be when there's an economic advantage," but
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that "today," there is "no economic advantage." Accordingly, AEP did not even "have a plan to
purchase" options to hedge its own POLR risk. At the very least, all this evidence raises doubts
about the proposition that AEP would justifiably expend $500 million to bear the POLR risk.

{¶ 29} In short, the manifest weight of the evidence contradicts the commission's conclusion

that the POLR charge is based on cost. In contrast with our recent admonition that the
commission must "carefully consider what costs it is attributing" to "POLR obligations," Ohio

Consumers Counsel 114 Ohio St . 3d 340 , 2007-Ohio-4276 , 872 N E 2d 269 , 11 26, no evidence

supports the commission's characterization of this charge as based on cost. Ruling on an issue
without record support is an abuse of discretioo-and reversible error. See, e.g., Indus. Energv

Users-Ohio v. Pub . Util Comm 117 Ohio St . 3d 486 , 2008-Ohio-990 , 885 N . E.2d 195, 9 30.

Therefore, we reverse the provisions of the order authoriz ng the POLR charge.

{¶ 30} On remand, the commission may revisit this issue. To be clear, we express no opinion
on whether a formula-based POLR charge is per se unreasonable or unlawful, and the
commission may consider on remand whether a non-cost-based POLR charge is reasonable and
lawful. Alternatively, the commission may consider whether it is appropriate to allow AEP to
present evidence of its actual POLR costs. However the commission chooses to proceed, it should
explain its rationale, respond to contrary positions, and support its decision with appropriate

evidence.

C. OCC Proposition of Law 6: The commission erred in determining that ESPs may include items

not specifically authorized by statute

10 M^ {¶ 31} In its sixth proposition of law, OCC argues that R.C. 4928.143(B)(2) does not

permit AEP to recover certain carrying costs associated with environmental investments. That

section states, "The [electric security] plan may provide for or *520 include, without limitation,

:any of the following," and then lists nine categories of cost recovery. OCC argues that this

section permits plans to include only listed items; the commission and AEP argue that (B)(2)

permits unlisted items. We agree with OCC.

{¶ 32} By its.terms, R C 4928.143(B)(2) allows plans to include only "any of the following"
provisions. It does not allow plans to include "any provision." So if a given provision does not fit
within one of the categories listed "following" (B)(2), it is not authorized by statute.

{¶ 33} The commission believes that the phrase "without limitation" allows unlisted items,
asserting that the nine categories are "illustrative, * * * not exhaustive." But this phrase does
not allow unlisted items. Rather, it allows unlimited inclusion of listed items. The list limits the

type of categories a plan may include, while the phrase "without limitation" allows as many or as

much of the listed categories as the commission finds reasonable**665 -subject to any other
applicable limits, which we do not consider here.

{¶ 34} The plain language of the statute controls, and this interpretation leads to a
reasonable result. However, the appellees' interpretation would remove any substantive limit to
what an electric security plan may contain, a result we do not believe the General Assembly
intended.

{¶ 35} For the foregoing reasons, we reverse the commission's legal determination that R.C.

4928.143(B)(2) permits ESPs to include unlisted items. On remand, the commission may
determine whether any of the listed categories of (B)(2) authorize recovery of environmental

carrying charges.

D. IEU Proposition of Law 1: The commission did not lose jurisdiction over the case when the

150-day approval deadline expired
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{¶ 36} In its first proposition of law, IEU argues that the commission "lost jurisdiction over
AEP-Ohio's July 31, 2008 ESP Application when it failed to authorize an ESP within the 150-day
time frame required by R.C. 4928.143." We disagree.

ll ^{¶ 37} "'As a general rule, a statute which provides a time for the performance of an
official duty will be construed as directory so far as time for performance is concerned, especially
where the statute fixes the time simply for convenience or orderly procedure.' "In re Davis

(1999) 84 Ohio St.3d 520 522, 705 N.E.2d 1219, quoting State ex rel Jones v. Farrar (1946),

146 Ohio St. 467, 471-472 32 O.O. 542, 66 N.E.2d 531. "This is so'unless the nature of the act
to be performed or the phraseology of the statute or of other statutes relating to the same
subject-matter is such that the designation of time must be considered a limitation upon the
power of the officer."' Ids quoting State ex rel Smith v. Barnel! (1924), 109 Ohio St. 246, 255,

142 N.E. 611.

12 -4 13 R *521 {¶ 38} Under this principle, deadlines concerned with "the prompt
conduct of the public business" should be considered "directory," not mandatory. Jones at 472.

The use of the word "shall" to institute the deadline does not change this. See Davis at 522

("even with 'shall'as the operative verb; a statutory time provision may be directory"). And a
deadline provision that does not "mandate any particular result if the * * * decision is untimely"
further supports a directory interpretation. State ex rel. Larkins v. Wilkinson (1997), 79 Ohio

St.3d 477 , 479, 683 N . E.2d 1139; see also, e.g., Davis at 522 (a deadline was directory where it

did "not include any expression of intent to restrict the jurisdiction of the court for

untimeliness").

14 Y{¶ 39} Applying these standards, we hold that R.C. 4928.143(C)(1)'s 150-day
deadline is directory and that the commission retained jurisdiction over the case when the

deadline expired. "

{¶ 40} R C 4928.143(C)(1) provides: "The commission shall issue an order under this
division for an initial application under this section not later than one hundred fifty days after the
application's filing date and, for any subsequent application by the utility under this section, not
later than two hundred seventy-five days after the application's filing date."

{¶ 41} Considering the act as a whole, we find it plain that the General Assembly enacted the
150-day deadline to ensure prompt review of initial ESP applications. To begin with, that is how
we generally interpret such provisions, In re Davis, 84 Ohio St.3d at 522, 705 N.E.2d 1219, and

numerous provisions of S.B. 221 confirm that the general rule applies here. For example, the
introductory section of S.6..221 requires electric distribution utilities **666 to provide a
standard service offer by a specific date, January 1, 2009, R.C. 4928.141(A). Given that the law
took effect July 31, 2008, the utilities and the commission had not quite six months to have new
rates put into effect. Six months is a comparatively short amount of time for a major rate
proceeding; the commission is given almost twice as much time (275 days) to resolve a
distribution-rate proceeding, see R.C. 4909.42, and later ESP proceedings. See R.C.
4928 143(C)(1). Moreover, the statute expressly permits utilities to file their applications "prior
to the effective date of any rules the commission may adopt for the purpose of this section." R.C.

4928.143(A).

{¶ 42} All this suggests that the General Assembly meant to hasten the filing and review of
initial ESPs, not set a jurisdictional bar. IEU points to no factors that suggest the opposite. For
example, R.C. 4928.143 does not impose any consequence for exceeding the 150-day deadline.
It does not mandate dismissal and refiling. Notably, this consequence is required in other
scenarios; but not for expiration of the 150-day deadline. See R C 4928.143(C)(2)(a) and (b).
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*522 {¶ 43} R C 4928.143(C)(1)'s deadline effectuates "the proper, orderly, and prompt"
resolution of initial ESP applications. Jones 146 Ohio St. at 472, 32 O.O. 542 66 N.E.2d 531.
The deadline is not jurisdictional, and we reject IEU's first proposition of law.

E IEU Proposition of Law 2: IEU has not shown error in AEP's acceptance and appeal of its ESP

j153 "C {¶ 44} In its second proposition of law, IEU argues that the commission should have
^prohibit(ed] AEP-Ohio from accepting the benefits of the higher rates approved in the ESP while
simultaneously preserving the right to withdraw and terminate the approved ESP." This
argument lacks merit.

{¶ 45} Under R.C. 4928.143(C)(1), the commission must do one of three things when an ESP
is filed: it must "approve," "modify and approve," or "disapprove" the application. "If the
commission modifies and approves an application," the utility "may withdraw the application,
thereby terminating it, and may file a new standard service offer." R C 4928.143(C)(2)(a).

{¶ 46} In this case, the commission modified and approved the ESP. AEP filed tariffs
instituting the new rates but stated in its cover letter, "The Companies do not waive * * * their
right under 5 4928 143(C)(2) Ohio Rev.Code, regarding withdrawal of their Application."
According to IEU, AEP "has never formally accepted its approved ESP, is still taking the benefits
of the ESP, and has filed an appeal of its ESP to this Court." IEU contends that a utility "cannot
accept the benefits of the rates approved in an ESP while simultaneously preserving the right to

withdraw and terminate the ESP."

{¶ 47} IEU has not met its burden of showing error. The law permits utilities to withdraw
modified ESPs, but does not require it, R C 4928 143(C)(2)(a), and IEU cites no authority
requiring "formal acceptance" of an ESP. The fact that AEP has neither withdrawn nor formally
accepted its application does not show error.

16 7{¶ 48} We will not weigh in on whether AEP could collect ESP rates for some period of
time and then withdraw the plan. AEP has not done so, and we do not address hypothetical

:questions. See State ex rel Elyria Foundrv Co. v. Indus. Comm. (1998) 82 Ohio St.3d 88, 89,

694 N.E.2d 459; Cincinnati Gas & Elec. Co. v. Pub. Util. Comm., 103 Ohio St.3d 398 2004-Ohio-

5466 816 N.E . 2d 238, 11 17.

**667 {¶ 49} IEU has failed to demonstrate legal error, and we reject its second proposition

of law.

F. OCC Proposition of Law 4: The commission adequately explained why it was not following prior
decisions in allowing AEP to keep the proceeds of "off-system sales"

17 gi{¶ 50} In its fourth proposition of law, OCC argues that the order departed from
precedent without sufficient explanation. The commission allowed AEP to *523 keep all proceeds

from "off-system sales," meaning unregulated sales to other resellers and not to retail
customers, rather than requiring AEP to give the net profits of those sales as a rate credit to
consumers. OCC asserts that in past cases, the commission required utilities to share with
customers the revenue from such sales. According to OCC, the commission has departed from
this precedent without sufficient explanation.

{¶ 51} At the outset, we note that OCC does not argue that the underlying decision was

substantively unlawful and unreasonable. In fact, OCC concedes that the law "does not require
profits from off-system sales to be included in the ESP rates" that is, shared with customers. Its
argument is procedural and limited to whether the commission "failed to explain why it was
departing from precedent."
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18 ^{¶ 52} It is true that we have instructed the commission to "respect its own
precedents in its decisions to assure the predictability which is essential in all areas of the law,

including administrative law." Cleveland Elec. Illum Co. v Pub. Util Comm (1975) 42 Ohio

St 2d 403, 431, 71 O O 2d 393. 330 N.E . 2d 1, superseded on other grounds by statute as

recognized in Babbit v. Pub. Util. Comm. 1979 59 Ohio St.2d 81 89 , 13 0.0.3d 67 391

N.E.2d 1376. This does not mean that the commission may never revisit a particular decision,
only that if it does change course, it must explain why. See, e.g., Util ServPartners, Inc. v.

Pub Util. Comm., 124 Ohio St.3d 284, 2009-Ohio-6764 921 N.E.2d 1038, iL18i Office of

Consumers' Counsel v. Pub. Util. Comm. 1985 16 Ohio St.3d 21, 21 22 16 OBR 371 , 475

N.E.2d 786 ("A few simple sentences in the commission's order in this case would have sufficed"
to explain why a previous order had been overruled). The new course also must be substantively
reasonable and lawfui, but OCC, as noted, has not placed that at issue here.

{¶ 53} Here, the commission explained why it did not follow the cases cited by OCC as
precedent. None of them arose under the applicable body of law, S.B. 221. And the commission
further concluded that the applicable law now in place does not even require OCC's requested

treatment, a point that OCC concedes.

{¶ 54} The commission adequately explained why it did not follow the cases cited by OCC. As
this is the only basis on which OCC attacks the commission's treatment of off-system sales, we

reject its fourth proposition of law.

G. IEU Proposition of Law 4: IEU fails to show error concerning the approval of charges related to
a pair of generation stations

119 r`^{¶ 55} In its fourth proposition of law, IEU argued that the commission should not
have allowed recovery of charges associated with a pair of generation stations. According to IEU,

the commission "cannot use traditional cost-based ratemaking selectively to increase rates

where it believes particular categories of *524 competitive generation costs are not currently

reflected in rates." (Emphases sic.)

20 ^{¶ 56}"'[A] party who contends' "that rates and charges are unreasonable **668"
'has the burden on appeal to the Supreme Court under Section 4903.13 Revised Code, of
showing that they are unjust, unreasonable or unlawful.'

"AT & Communications of Ohfo, Inc.

v. Pub Util. Comm. (1990) 51 Ohio St 3d 150, 154, 555 N.E.2d 288, quoting Columbus v. Pub.

Util. Comm. ( 1959), 170 Ohio St. 105 10 0.O.2d 4, 163 N.E.2d 167 paragraph two of the
syllabus. IEU fails to carry its burden here. At no point does appellant even purport to cite a
specific legal authority that prohibits cost-based rates in an ESP. Several times, it asserts that
S.B. 221 prohibits the commission's action. S.B. 221, however, is over 50 pages long, so this

general citation does not provide enough guidance.

21 -A{¶ 57} Conclusory assertions that the commission cannot do something fall well short
of demonstrating reversible error. IEU's argument in its fourth proposition is inadequately
developed, and we reject it on that basis.

H. IEU Proposition of Law 5: IEU fails to show error in the approval of AEP's vegetation-
management and smart-grid programs

122 ^{¶ 58} In its fifth proposition of law, IEU challenges the commission's approval of
parts of AEP's proposed enhanced-vegetation-management F" and smart-grid programs. Neither

challenge succeeds.

FN1. "Vegetation management" refers to trimming trees, clearing rights-of-way, and other
activities necessary to keep wires clear. See generally Corrigan v I/lum Co. 122 Ohio St.3d
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265 , 2009-Ohio-2524 910 N.E.2d 1009. 9 15.

{¶ 59} Regarding the vegetation-management program, IEU faults the commission for
inconsistency-it approved this distribution charge but not others that had been requested. AEP
had proposed four types of charges related to distribution service. The commission decided not
to address three of the four, finding it better to examine those charges in "a distribution rate
case where all components of distribution rates are subject to review." Nevertheless, it allowed
recovery of an "enhanced vegetation initiative," based on its findings that "a specific need exists"
for the initiative and that the charges were necessary to expand the current program.

{¶ 60} IEU asserts that this decision to approve some but not all distribution charges was
unexplained. That is not true. The commission did explain why it considered one distribution
program but not the others-"AEP-Ohio has demonstrated in the record of this proceeding that it
faces increased costs for vegetation management and that a specific need exists for the
implementation of the enhanced vegetation initiative ***." IEU does not explain in any further

detail *525 what else the commission should have explained, so this portion of its argument is

settled.

123 9{¶ 61} In the other part of its fifth proposition, IEU argues that the commission
approved AEP's "gridSMART" proposal'without any showing that [it] satisfied the cost-

effectiveness requirements of R.C. 4928,02(D)." The provision cited by IEU states that "it is the

policy of the state" to "[e]ncourage innovation and market access for cost-effective supply- and
demand-side retail electric service including, but not limited to, demand-side management, time-
differentiated pricing, and implementation of advanced metering infrastructure." IEU has not

demonstrated legal error.

1 24 1{1 62} To begin with, and contrary to IEU's assumption, R C 4928.02(D) does not
impose strict "cost-**669 effectiveness requirements" on any given program-indeed, by its

terms, it does not require anything. It simply expresses state policy. As we have held, such
policy statements are "guideline [s] for the commission to weigh" in evaluating utility proposals

to further state policy goals, and it has been "left * * * to the commission to determine how best

to carry [them] out." Ohio Consumers' Counsel v. Pub. Util. Comm. 125 Ohio St.3d 57, 2010-

Ohio-134 926 N E 2d 261 11 39-40. The commission plainly weighed this policy consideration in

reviewing the programs. That alone is grounds to reject IEU's argument.

{¶ 63} In any event, the commission acted in step with the policy of R . C. 4928.02(D). By

approving the initiation of the smart-grid program, the commission "[e]ncourage[d] innovation
and market access" for "supply- and demand-side retail electric services," specifically including
"implementation of advanced metering infrastructure." R C 4928.02(D). As to cost-
effectiveness, the commission imposed several requirements to ensure prudent spending:
"separate accounting for gridSMART, an opportunity to approve and update the plan each year,
assurance that expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery." Moreover, the commission cut in half the proposed cost-
recovery and required AEP to seek federal stimulus funding. These provisions reduced costs and
imposed mechanisms to protect consumers from unwarranted spending.

{¶ 64} For the foregoing reasons, we reject IEU's fifth proposition of law.

I. IEU Proposition of Law 6: IEU has not demonstrated error in the commission's setting of AEP's
fuel-cost baseline

j251 2r{¶ 65} ESPs may provide for "[a]utomatic recovery" of "the cost of fuel used to
generate the electricity supplied under the offer," "provided the cost is prudently incurred." R.C.
4928.143 B)(2)(a). In its sixth proposition of law, IEU asserts that the commission violated the
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prudently-incurred-cost requirement when it *526 used certain estimated fuel-cost figures in
establishing AEP's base rate. This argument lacks merit.

{¶ 66} We note up front that IEU does not attack the use of an estimate per se, but merely

the commission's choice of what estimate to use. IEU, AEP, and the commission's staff each
proposed fuel-cost estimates; the commission adopted staff's. And we further note, because the
record confirms, that no matter which estimate was used, only actual costs were to be

recovered.

{¶ 67} IEU argues that the commission's choice of estimate violates R.C. 4928.143(B)(2)(a).
That section authorizes °[a]utomatic recovery" of "the cost of fuei"provided the cost is
prudently incurred." The commission complied with this section. As noted above, only actual
costs will be recovered, and as the commission stated in its order, they will be subject to
prudence review ("the FAC [fuel adjustment clause] mechanism includes a quarterly
reconciliation to actual FAC costs incurred," and the staff recommendation was adopted for "an
annual prudency and accounting review" of the FAC).

{¶ 68} Moreover, IEU points to no legal authority that speaks to how the commission should
determine or estimate fuel-cost baselines. Any lack of statutory guidance on that point should be
read as a grant of discretion. See, e.g., Payphone Assn. v Pub. Util. Comm. 109 Ohio St.3d

453 2006-Ohio-2988, 849 N.E . 2d 4, 11 25 ("When a statute does not prescribe a particular
formula, the PUCO is vested with broad discretion"). IEU simply has not shown an abuse of
discretion. It asserts that the **670 commission's estimate has the effect of "pushing too much
money associated with the FAC into the deferral bucket." But while IEU explains why it does not

like that decision, it neither cites legal authority prohibiting the commission's approach nor
persuasively explains how the order was objectively unreasonable. That is not enough to
demonstrate reversible error.

{¶ 69} We reject IEU's sixth proposition of law.

7. IEU Proposition of Law 7: IEU fails to demonstrate any violation of R.C. 4903.09's requirement
of a reasoned explanation

L26j 7{¶ 70} Last, in its seventh proposition of law, IEU alleges that the commission
violated R.C. 4903.09 by failing to sufficiently detail "the reasons prompting the decisions arrived
at." R.C. 4903.09. IEU lodges this objection at a fatally high level of generality. Had the
commission issued a one-page summary order to resolve this case, it might suffice to assert

simply that "the Orders omit the required documentation of the Commission's reasoning." But
the order and entries on rehearing fill 140 pages-while we do not equate breadth with depth,
IEU must do rriore to show error..

27 i^*527 {¶ 71} Given the rehearing requirements, IEU needs to show at least three
things to prevail under R.C. 4903.09: first, that the commission initially failed to explain a
material matter; second, that IEU brought that failure to the commission's attention through an
application for rehearing; and third, that the commission still failed to explain itself. IEU's
nonspecific allegations establish none of these points. (The only example developed by IEU
concerns the POLR charge, which we have already discussed.)

{¶ 72} IEU has not specifically explained how the commission failed to explain itself. On that
basis, we reject its seventh proposition of law.

III. Conclusion
{¶ 73} Some of the issues raised are best left to the General Assembly, which has the

responsibility to monitor the development and implementation of the new regulatory regime. We
can resolve legal disputes, but we cannot fill gaps. While our goal is always to determine the
intent of the General Assembly, we also recognize that our decisions may reveal gaps unintended
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by that body. If that occurs, or the law otherwise fails to achieve its policy objectives, the
legislature is the appropriate body to determine those issues.

{¶ 74} For the foregoing reasons, we reverse in part, affirm in part, and remand this case to
the commission.

Order affirmed in part and reversed in part, and cause remanded.

O'CONNOR, C.J., and PFEIFER, O'DONNELL, LANZINGER, CUPP, and MCGEE BROWN, JJ., concur.

Ohio,2011.
In re Application of Columbus S. Power Co.
128 Ohio St.3d 512, 947 N.E.2d 655, Util. L. Rep. P 27,139, 2011 -Ohio- 1788
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

in the Matter of the Application of )
Columbus Southern Power Company for )
Authority to Amend its Filed Tariffs) Case No. 91-418-EL-AIR
to increase the Rates and Charges
for Electric""Service.

OPINION AND ORDER

The Commission, coming now to consider the above-entitled
matter, specifically the application of Columbus Southern Power
Company filed pursuant to Section 4909.18, Revised Code; the Staff
Report of investigation issued pursuant to Section 4909.19, Re-
vised Code; having appointed its attorney examiners, Ann K.
Reinhard and Mary K. Fenlon, pursuant to Section 4901.18, Revised
Code, to conduct the public hearings and to certify the record
directly to the Commission; having reviewed the testimony and
exhibits introduced into evidence at the public hearings; and
being otherwise fully advised of the facts and issues in this
case, hereby issues its opinion and order.

APPEARANCES:

Marvin I. Resnik, James R. Bacha, and Kevin F. Duffy,
American Electric Power Service Corporation, One Riverside Plaza,
Columbus, Ohio 43215, and F. Mitchell Dutton, Columbus Southern
Power Company, 215 North Front Street, Columbus, Ohio 43215-2291,
on behalf of Columbus Southern Power Company.

Lee Fisher, Attorney General of Ohio, by James B. Gainer,
Section Chief, and Ann E. Henkener, Thomas W: McNamee, William L.

Wright, and Steven Nourse, Assistant Attorneys General, 180 East

Broad Street, Columbus, Ohio 43266-0573, on behalf of the staff of
the Public Utilities Commission of Ohio. I

William A. Spratley, Consumers' Counsel, by Michael McCord,
Evelyn Robinson-McGriff, Thomas Atzberger, Colleen Mooney, and
Barry Cohen, Associate Consumers' Counsel, 77 South Sigh Street,
Columbus, Ohio 43266-0550, on behalf of the residential customers
of Columbus Southern Power Company.

Emens, Kegler, Brown, Hill & Ritter, by Samuel C. Randazzo
and Richard P. Rosenberry, 65 East State Street, Columbus, Ohio
43215, on behalf of Anheuser-Busch Companies, Inc., General Motors
Corporation, LTV Steel Company, Owens-Illinois, Inc., PPG Indus-
tries, Inc., The Timken Company, and Pillsbury Company, known
collectively as the industrial Energy Consumers.
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91-418-EL-AIR -14-

and the litigation proceeds relate to the construction of Zimmer
as a nuclear plant (OCC Ex. 1, at 9). Columbus southern, along
with the other owners, settled the nucleac Zimmer construction
lawsuits it had pending against these firms. Columbus Southern

received approximately $15,000,000 in cash, $7,803,520 from GE and

$7,031,002 from S&L (OCC Ex. 39, Attach. 2, at 8). These amounts
were credited against the write-off. As part of the settlement of
the litigation, Columbus Southern was required to pay S&L
$3,221,002 (Id.). This amount, along with the remaindei of the

wind-down costs, was charged to the cost of the plant (OCC Ex. 1,

at 9). According to Mr. Effron, this treatment results in a
higher cost of plant for which ratepayers must provide a return

because the litigation proceeds received by the company were
applied only to the write-off, while the amount paid out by the
company was added to the cost of the plant (Id, at 11-12), Al-
though it does not dispute the company's accounting treatment of
the GE and S&L litigation proceeds, pCC argues that the wind-down
costs must be treated consistently with the litigation proceeds
and should not be added to the valuation of Zimmer.

Columbus southern and the staff offer essentially the same
argument that was advanced regarding the nuclear fuel issue. Both
claim that the stipulation settled once and for all the nuclear
Zimmer issues and that the parties contemplated that nuclear
wind-down costs would be covered by the disallowed amount. Staff
witness Tucker testified that, in his view, nuclear wind-down
costs and litigation proceeds are independent issues. Mr. Tucker
explained that he likens the nuclear wind-down costs to site
preparation necessary to allow conversion construction to proceed,
while the litigation proceeds are related to recovery of construo-
tion costs caused by shortcomings of the contractors (Staff Ex.

15, at 8-9).

As indicated in our discussion above, the Commission has re-
jected the arguments that the $861 million disallowance accounted
for all nuclear investment for all time. The stipulation provided
for the disposition of Zimmer plant investment as of a certain
date, January 31, 1984. Sunk costs remaining as of January 31,
1984, would not be challenged on specific grounds. The nuclear
wind-down costs were not part of the January 31, 1984 plant in-
vestment and were not covered by the stipulated amounts and are
subject to challenge in this case. Under the company's interpre-
tation, the Commission in 1985 would having been giving it carte
blanche to charge any then unknown cost associated with nuclear

Zim'' ^m re to the coal-fired plant. This would render meaningless the
express provision of the stipulation that any cost after January
31, 1984 was subject to challenge by the parties.

We also agree with Mr. Effron that consistency requires simi-
lar accounting treatment for the nuclear-related litigation pro-
ceeds and nuclear wind-down costs: While Columbus Southern may
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wish to maximize the benefits of these transactions for its share-
holders, the Commission must consider the disparate results of the
company's actions on behalf of ratepayers. It is clearly not
equitable to allow the litigation proceeds to be credited entirely
against the write-off, while other nuclear-related costs are
capitalized, thereby increasing the valuation of zimmer. Under
the company's approach, money received goes to the benefit of the
shareholders, and money paid goes to the benefit of the sharehold-
ers. when do the customers benefit? The Commission finds that
the nuclear wind-down costs identified by Mr. Sffron are not

serviceimmer coal-fired plant
related used in inplant

useful
from
and

and should be

Accrual of AFUDC Since February 1984

The stipulation adopted by the Commission in the Zimmer

Restatement Case provided as follows:

In the event that the owners determine to go
forward with construction of the converted
1300 MW coal-fired Zimmer facility and the
same is completed and brought into service,
there is agreement that the sunk costs remain-
ing as of January 31, 1964 after the total
Disallowed Amount (including AFUDC properly
accrued thereon subsequent to January 31,
1984) will not be challenged by any of the
parties hereto as being: (1) the result of
mismanagement and/or (2) not being used and
useful in the converted Zimmer facility.

(Emphasis added.)

Zimmer Restatement Case, Appendix at 6. The IEC and OCC argue
that the language "AFUDC properly accrued" precludes the company
from accruing AFUDC from February 1984 through February 1987 on
the Zimmer plant investment remaining after the $861 million
virite-off (the sunk cost) because physical construction on the'
conversion project was suspended during that period pending re-
ceipt of the Section 10/.404 permit from the U.S. Army Corps of
Engineers. According to the intervenors, AFUDC may not be proper-
ly accrued during periods of interrupted construction pursuant to

FERC accounting standards.

The FERC electric plant instructions do not contain a defini-
tion of the term "construction" nor do they define precisely when
the accrual of AFUDC should begin. However, FERC Accounting
Release 5(revised) (AR-5) does provide guidance regarding the
proper period for capitalization of interest during construction.

AR-5 provides, in pertinent part, as follows:
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Interest during construction may be capital-
ized startirig from the date that construction
costs are incurred on a planned progressive
basis.... No interest should be accrued during
period (sic) of interrupted construction un-
less the company can justify the interruption
as being reasonable under the circumstances.

(OCC Ex. 40, at 2). In recommending that AFUDC on the sunk cost
during this time period be excluded from the cost of Zimmer, OCC
witness Effron testified that there was no actual physical con-
struction on Zimmer as a coal plant during the time February 1984
through February 1987. Therefore, there should be no allowance
for funds used during construction during this time period (oCC
Ex. 1, at 16). Mr. Effron calculated the AFUDC accrued from
February 1984 through February 1987 plus cumulative AFUDC through
completion of the plant in Match 1991 to be $133,349,000 (Id.).

IEC witness Selecky recommended that at least $99.8 million
of AFUDC should be excluded from the capitalized cost of zimmer.
This estimate reflects the removal of 1984 and 1985 AFUDC, the
impact of compounding this AFUDC through 1990, and lowering the
return on equity component of the remaining AFUDC to 13 percent.

The 1984 and 1985 AFUDC were removed because construction of

Zimmer as a nuclear generating plant ceased not later than January
20, 1984, and construction to convert the unit to a coal plant
commenced on March 17, 1987. Mr. Selecky further indicated that
if the 1986 through February 1987 AFUDC were excluded from the
capitalized cost of Zimmer, the final cost of the plant would be
reduced by an additional $48.4 million, excluding the effect of

compounding AFUDC (IEC Ex. 1, at 18; Tr, XXI, 8).

The company and the staff contend that, although nuclear
Zimmer construction was abandoned in January 1984, a number of
events and activities were ongoing, both on-site and off-site,
throughout the period in question. The applicant and staff claim
that the FERC accounting statements cited by the intervenors do
not refer to "actual physical construction" but, in any event,

construction was proceeding on a planned, progressive basis. Com-

pany witness Jones testified that on-site activities during the
period in question included project planning and scheduling, engi-
neering, design, and procurement, site investigation, licensing
and permitting, site construction activities, and existing facil-
ity modifications and maintenance (Co. Ex. R-12, at 2). The com-
pany and the staff also contend that a FERC audit, which resulted
in the company beinq required to make another adjustment regarding
AFUDC accrual, did not suggest that the company's accrual of AFUDC
from February 1984 through February 1987 was improper. Likewise,
the company's independent auditors found nothing improper during

the time (Staff Ex. 10, at 6-8).
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The Commission, having reviewed the record on this issue,
finds that it was not proper for the company to accrue AFUDC on
the sunk costs during the period of interrupted construction.
This is true from both an accounting and a regulatory perspective.
The record clearly indicates that construction at the Zimmer site
was interrupted by the NRC in late 1982. On January 20, 1984, the
owners entered into an agreement to abandon nuclear Zimmer, rea1-
Iocate the ownership interests, and use their best efforts to
convert Zimmer to a coal-fired plant (Co. Ex. 12, at 11-1). It
was not untii August 1, 1984, that the owners announced their
decision to convert the plant to a 1300 MW unit similar to other
AEP 1300 MW units (Id.). AEP was also chosen as the project
manager. Although the owners had selected an alternative and a
project manager, they identified three areas where risk and un-
certainty needed to be reduced to a manageable level before pro-
ceeding with actual construction. These areas were financial,
regulatory, and environmental, AEP Service Corporation was in-
structed to proceed with licensing, engineering, and design, but
major commitments for equipment fabrication and construction could
not be made until these areas were addressed. In general, accord-
ing to company witness Jones, this process ended with the receipt

of the U.S. Army Corps of Engineers Permit which allowed construc-
tion to proceed. (Id. at 111-4, III-5). The permit in question
was issued on March 17, 1987 (Co. Ex. R-12, at 5).

Although the applicant and the staff attempted to portray the
activities on the conversion project as constituting construction,
the type of work performed at the site, as well as relatively
minimal level of investment during the time period, indicate that
actual construction had not begun beginning in 1984. By March
1987, only $54,978,963 had been incurred for the conversion proj-
ect activities (Co. Ex. R-12, at 7), and many of the activities
undertaken were not conversion specific. Foi example, inspection
and maintenance of existing facilities was performed and a de-
humidification system was installed to prevent deterioration of
existing equipment (id. at 5-6). Other projects such as dredging
of the Ohio River and off-site erection of the precipitators did
not commence until late 1986 (Co. Ex. 12, Attach. xI-2). The
Commission also does not believe that any evidence has been pre-
sented to demonstrate that the interruption was reasonable under
the circumstances. Of course, the companies were required by the
NRC to cease construction. This does not make the interruption
reasonable. The NRC halted construction because of quality
assurance concerns. These concerns were never satisfied by the
companies, The company presented no further arguments on this
point. Accordingly, the Commission finds that APUDC accrued
during the period of interrupted construction was not proper.

Having determined that it was not proper to accrue AFUDC
during the period of interrupted construction, it must now be
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determined when sufficient construction began which would warrant
a finding that accrual of AFUDC on the sunk costs should properly
commence. Both CCC witness $ffrod and ItC witness selecky contend

that actual physical constructionothe ariethattAFUDC ontthegin
until March 17, 1987, and these parties argue er,
sunk costs was not pr^s^&1^hatc¢nZY 1

987.
AFUDCvbe

Mr. Selecky also sugg
excluded (ZEC Ex . 1, at 18). A review of the record, however,
indicates that major construction contracts were awarded during

February 1986. boiler
4, 1986; the precipitator

ary 22, 1986; and the scrubber material contract was awarded on

February 29,
1986 (Staff Fx. 16A, Ex. I-1). Thus, it Is clear

that, as of
March 1986, the owner companies were legally obligated

and committed to proceeding with the Zimmer 1300 MW coal conver-
sion project. Given the evidence, the Commission believes that
conversion construction costs were being incurred on a planned
progressive basis and that the interruption had ceased by March

1986. Thus, beginning in March e9^Y'accrued^peTheoAFUDC acaruednd
AFUDC on the sunk costs was p P
on the sunk costs prior to March 1966 was not proper and should be
excluded from the valuation of the zimmer plant. The Commission
notes that even if accrual of AFUDC were acceptable from an ac-
counting perspective, as the staff and the company argued, the
Commission believes that from a ratemaking point of view, it would
be totally unreasonab2e for ratepayers to pay for AFllDC on the
sunk costs during the period of interrupted construction.

The AFUDC Rate

IEC witness Selecky also presented testimony that the actual
AFUDC rate used by the company was excessive. Mr. Selecky pro-
posed adjusting the AFUDC rates used by the company between 1986
and 1991 to reflect a 13 percent rate of return on common equity.
Mr. Selecky believed that the 14.69 percent rate of return on
common equity, which was authorized in the company's last base
rate case, was too high to use (IEC Ex. 1, at 17). Although Mr.
Selecky conceded that from 1984 through March 1991, the common
equity rate used by the company in determining AFUPC rates was

less
than 14.69 percent in all months except the first three

months of 1991 (Tr• XXI, 74-75), he still believes that a rate in
excess of 13 percent is excessive, Mr. Selecky determined that 13
percent is a reasonable rate of return on common equity based on
his experience and his review of commission orders in more than 50

regulatory cases (Tr. XXI, 99, 101-102).

The Commission is of the opinion that the adaustment recom-
mend by Mr. Selecky should be rejected. There is no evidence to
support a readjustment to the AFUDC rates used by the company in

"al-
this case. The FERC electric pctlonincludestthe net
lowance for funds used during construction
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cost'for the period of construction of borrowed funds used for
construction purposes and a reasonable rate on other funds when so
used, not to exceed, without prior approval of the Commission,
allowances computed in accordance with the formula prescribed..."
(FERC Electric Plant Instruction 17). The instructions further
state that "the cost for common equity shall be the rate granted
common equity in the last rate proceeding before the ratemaking
body having primary rate jurisdiction_" (FERC Electric Plan
Instruction 17b). The evidence shows that the AFUDC calculated by
Columbus Southecn did not exceed the allowances prescribed by the
FERC formula. Further, Mr. Selecky's 13 percent return on equity
is not in any way related to what may be reasonable for Columbus
Southern specifically. It is based on a review of what other
Commissions have done with other companies during the period re-
viewed by Mr..Selecky. Just as we reject reliance on comparable
company analysis in setting rate of return, so too should we re-
ject such an analysis when used to restate the company's APUDC.
Accordingly, Mr. Selecky's adjustment shall not be adopted.

Zimmer Alternative Rate Base Treatment

On page 39 of the Staff Report, the staff presented a dis-
cussion of °'alternatives" that, as staff witness Cahaan testified,
were "not unreasonable" perspectives which the Commission may
consider in determining the valuation of the Zimmer plant (Staff
Ex. 3, at 2). The Staff Report indicates that a reasonable cost
range in the 1984-1985 time period for a comparable qreenfield
plant coming on line in 1991 would be in the range of $1560 to
$2160 per kilowatt of capacity (S.R. at 39). The Staff Report
also states that, due to the unusually.long construction period
for Zimmer, an equitable remedy for sharing the inflated costs due
to the construction delays would be a disallowance of the equity
portion of the AFUDC on costs associated with the conversion .
(id.). Another possible alternative offered by the staff was a
method for maximizing the AFUDC on the disallowance provided for
in the Zimmer Restatement Case. According to the staff, if the
applicant, in writinq o the agreed upon amount, had maximized to
the extent possible AFUDC instead of direct plant cost, the effect
in this rate case would be a $2,820,000 reduction in the revenue
requirement (Id.). The staff is not proposing that these alterna-
tives be adopted, but has presented the concepts for the Commis-
sion's consideration (Staff Ex. 3 at 2; Staff Ex. 10, at 4). No
party, including the staff, supports these alternatives, and the
Commission concludes that they should not be adopted.

The city of Columbus presented Dr. Rosen who testified that
the valuation of the Zimmer plant should be significantly de-
creased. According to Dr. Rosen, the Commission should, in
valuing the reasonable cost of Zimmer, compare the costs and
benefits of Zimmer to the costs and benefits of the lowest cost
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BEFORE

THE PUBLIC UTTi.I'I'IES COtv1MISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company for )
Authority to Modify its Accounting ) Case No. 08-1332-EL-AAM
Procedure for Certain Storm Related )
Services Restoration Costs. )

FINDING AND ORDER

The Conunission finds:

(1) The Dayton Power and Light Company (DP&L or the
Company) is a public utility as defined by Sections 4905.02
and 4905.03(A)(4), Revised Code.

(2) On December 26, 2008, DP&L filed an applicaiion in this
proceeding, seeking authority to defer, as a regulatory asset,
a portion of its Operation and Maintenance (O&M) expenses
associated with restoring electric service to its customers in
the afternlath of Hurricane Ike's destructive wind storm
beginning on September 14, 2008. The portion of the O&M
expenses the Company proposes to defer is the amount by
which the total O&M expenses associated with the
Hurricane Ike-related service restoration expenses and other
storms experienced in 2008 exceeds the three-year average
service restoration O&M expenses associated wi.th major
storrns. The Company proposes to defer, for future
recovery, these O&M expenses, with carrying cosfs based on
its actual cost of debt of 5.86 percent, as filed in Case No. 08-

1094-EL-SSO.

(3) Tn support of the Company's application, DP&L cites the
Commission.'s decision in its Rate Stabilization Plan (RSP),1
the Coxnmission's approval of the Compaxty's Electric
Transition Plan (ETP),2 and the CAtnmission s authorization

Tn the Matter of the ApPtication of the Continuation of the Rate Freeze and Extension of the Market

Development Period for The Dayton Power and Light Company, Case No. 02-2779-EL-ATA, et a1.,

Opssiion and Order (Septeutler 2, 2003).

2 In the Matter of the APPlication of Dayton Poma and Light CmnPany fo* Approval of its Transition Plan

Pursuant to Secfion 49283, Revised Code and for the OPY°r'tuuih.l fo Recezm Transition Rmenues as

authorized Under Sections 4928.31 to 4928.40, Revised Code, Case No. 991687-EIr$tP, et al, OpWon

and Order (August 31, 2000).
Thie is ta certify t11€t the i.-Mges a2;wari.ng are an

--!rF cOT^^l9tt'.
C1tlCL`;'::i_.G C,.cii.'Y-=ix.i 7.m the r2^.'.l.;Y
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to recover O&M expenses associated with extraordinary ice
storms that occurred in December 2004 and January 2005.3
The applicatdon asserts that the present application is
consistent with the Company's application approved in Case
No. 05-1090-RL-ATA, which was approved pursuant to the
Company's RSP and ETI'. The Company is not requesting,
at this time, to commence recovery of the O&M expen.ses
associated with repairing/replacing the distribution facilities
damaged by Hurricane Ike. Rather, it seeks approval to
defer the related O&M expenses, with carrying costs, for
future recovery under its approved RSP from all customers,
over a twelve-month period, beginning at a date determined
by the Commission in a future proceeding-

(4) The Commission finds that the application seelang authority
to modify the Company's accounting procedures to defer
incremental O&M expenses associated with the
September 14, 2008, wind storm, with carrying costs, is
reasonable and should be approved.

(5) DP&L is directed to separately identify and record in a sub-
account of Account 182, Other Regulatory Assets, all O&M
costs to be deferred by the Company.

(6) The determination of the reasonahleness of the deferred
amounts and the recovery thereof, if any, will be examined
and addressed in a future proceeding before the
Conunission. As the Supreme Court has previously held,
deferrals do not constitote raternaldng. See Elyria Foundry

Co. v. Pub. Util. Comm. (2007),114 Ohio St.3d 305.

It is, therefore,

ORDERED, That the application by DP&L to modify accounting procedures to
defer incremental O&M costs related to the September 14, 2008, wind stonn service
restoration expenses, with carrying costs, as set forth in fmdings (4) thru (6) is
approved. It is, further,

3 In the Matter of the Application of Dayton Pama a+ut Light Company jvr Approvat of Tarr Qwngs

Assoeiated iNith a Request to Implement a Storm Cost Rr.mvery Rider, Caee No: 05-I09Q-EL-ATA.,

Finding and Order (July 12, 2006).
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ORDERED, That nothing in this Entry shall be binding upon the Cotnmission
in any subsequent investigation or proceed'mg involving tlte justness or
reasonableness of any rate, charge, ru]e,. or regalation. It is, further, .

ORDERED, That a copy of this entry be served-upon DP&L.

IL.i'lIES COMMISSION OF OHIO
t

Alan R. Scliriber, Chairman

Paul A. Centolella

Valerie A. I.emnnie

RW:sm

Entered in the Jounial

JAN,1 4 2009

Rene,6 J. Jenkins
Secretary

LGt ,^ '' ?X`^
I L. RobertoGY
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BEFORE

'I'I-IE.PUBLIC UTILITIhS COMIvIISSfON OF OHIO

In the Matter of the AppE.cation of Ornn.et }
Primary Aluminum Corporation for j.
Approval of a Unique Arrangement with ) Case No. 04-119-EIrAEC
Ohio Power Compariy and Columbus )
Southem Power Company.- )

OPINION AND ORDER

The Comm;rsion, considering the above-entifled application, hereby issues its

opinion and order in this matter.

APPE?.RANC1iS:

5onnenschein Nath & Rosenthal LLP, by Clifton A. Vince, Douglas G. Bortner,
Daniel D. Bamowski, and Fmma F. Hand, 1301 K Street NW, Suite 600 East Tower,
Washington, D.C_ 20005, on behalf of Ormet Primary Aluminum Corporation.

Richard Cordray, Ohio Attorney General, by Duane W. Luckey, Section Chief, and
Thomas L.indgren and Thomas McNantee, Assistant Attorneys General, 180 East Broad
Street, Columbus, Ohio 43215, on beltalf of the staff of the Public Utilities Commission of

Ohio.

Marvin I. Resnik and. Steven T. Nourse, American FSectric Power Service
Corporation, l Riverside Plaza, 29s' Floor, Columbus, Ohio 43215, on behalf of Columbus
Southem Power Company and Ohio Power Company.

Janine L. Migden-Ostrander, Obio Consumers Counsel, by Gregory J. Poulos, and
Maureen R. Grady, Assistant Consumexs' Counsel, Office of Consumers` Counsel,10 West
Broad Street, Columbus, Ohio 43215, on behaff of the residential consum.ers of Columbus

Southem Power Company and Ohio Power Company.

Boehm,. Kurtz & Lowry, by David P. Boehm and Michael L. Kurtz, 36 East Seventh

Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. IvfcAlistes and
Joseph M Clark, 21 East S[ate Street, Columbus, Otuo 43215, on behalf of Indusixial

Energy Users-Ohio.
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. Chester, WiIlcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurxdc, and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behal£ of The
Kroger Company.

PINION:

History of the Proceeding

On February 17, 2009; Ormet Primary Aluminum Corporation (Ormet) filed an
application pursuant to Section 4905.31, Revised Code, to establish a unique arrangement
with the Ohio Power Company and Columbus Southern Power Company (AEP-Obio) for
electric service to its aluminum-producing facility located in Hannibal, Ohio. In its
application, Ormet requests that the Commission establish a unique arrangement for
electric service with AEP-Ohio that links the price of electricity for its facility for calendar
years 2010 through 2018 with the price of aluminum as reported on the London Metal
Exchan.ge (I..1vp. Orrnet filed an amended application on April 10, 2009, to reflect the
possible curtailment of the equivalent of at least two of its six potlines.

On March 9, 2009, Industrial Energy Users-Ohio (IEU-Ohio) filed comments
regarding Ormet's application. Further on April 28, 2009, Ohio Energy Group (OEG) and
1Croger Company (Kroger) each filed comments regarding Ormet's amended application.

Motions to intervene were filed by AEI'-Oluo, IEU-Ohio, OEG, Kroger, and the
Ohio Consumers : Counsel (OCC)_ Those motions were granted by the attorrkey examiner.

Based upon the comments, the attorney examiner set this matter for hearing. The
hearing in this matter commenced on April 30, 2009, and concluded on June 17, 2009. At
the hearing, Ormet presented four witnesses, OCC presented three witnesses, and, Staff
presented one witness. Briefs were filed on July 1, 2009, by Onnet, AEP-Ohio, OCC and
OEG, IEU-Obio, Kroger, and Staff.

II. Discussion and Conclusions

In support of the unique arrangement, Ormet argues that the benefits to the region
of keeping Ormet in operation will more than offset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record of this
proceeding demonstrates that, at fuH operations, Ormet provides $195 milfion of benefits
to the regional economy (Ormet Ex. 5 at 1).

Ormet also contends that the proposed unique arrangement furthers the policy of
the State of Obio as codified in Section 4928.02, Revised Code. Ormet claims that the
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unique arrangement is designed to meet the specific needs of Orrnet with respect to the
price, terms, conditions, and quality options of electric service as specifled by Section
4928.02(B), Revised Code. Further, Ormet daims that the unique a*range""^t will help
Ohio compete in the global economy pursuant to Section 492$.02(N), Revised Code.
Ormet contends that it competes in a global market and needs affordable energy in order

to compete.

ormet further contends that it has provided the infonmation needed by the
Commission to approve the unique arrangement. Ormet notes that it has provided an

affidavit from its chief executive officer verifying the information provided in the
application and that it has also provided verifiable data in support of the application.

OCC and OEG cla9in that Ormees economic analysis of its impact on the region is
flawed because it fails to factor in the negative economic impact on the rest of the state
from raising electric rates to pay for the delta revenues (Tr. I at 263,265). CyCC and QEG
assert that there wiIl be a clear negative economic impact to requiring aII other AEP-Ohio
ratepayers to pay increased rates to pay for the delta revenues under the proposed urtique

arrangement

IEU-Ohio notes that the Commission may app.rove a proposed unique axTangement
if it is shown to be just and reesonable and that it furthers the policy of this state.

GHowever, IEUAhio argues that Ormet's application should not be apprflved ^-^o
claims that there are no dear or reliable indications of how the proposed unique
arrangement will produce sufficient beneficial outcomes to make the transfer^se^ened
responsibility just and .reasonable. IEi.J-Qhio alleges that there are many
questions regarding the proposed unique arrangement, including questions related to the
future price of aluminrmt, the treatment of delta revenue, pending litigation between
ormet and its alumina supplier, Ormet's ability to negotiate a new tolling contract, the
sale of significant assets currently owned by Qrmet, and the minimum cash requirement

associated with labor costs for 2010 and beyond.

The Commission finds that Ormet's application for a unique arrangement should be
approved subject to a number of modifications set forth below. The evidence 9n the record

of this proceeding demoristrate.s that ormet provides signi6 ^ g cm^ion in total
region. Specifically, the evidence demonstrates that Ormet provides
employee compensation and beneHts to the regional economy (Ormet Ex. 5 at 1). The
evidence also indicates that Ormet is a key employer for the region (Ormet Ex. 5 at 3-4)
and that Ormet's operations are responsible, indirectly, fot the creation of an additional
2,400 jobs in the region (Tr. 1 at 262-263). Further, the record shows s that Ct^y'

operations generate over $6.7 million in tax revenue each. year (T •
I ^

although OCC and QEG, as well as Staff, claim that the increased rates paid by ratepayers
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wi11 have a negative economic effect on the state's economy, no Party presented evidence
in the record which quantified this negative effect (TR.1 at 264-265).

The Cominission notes that, although the proposed unique arrangement covers the
period between January 1, 2009 and December 31, 2018, the specific terms and conditions
of the unique'arrangement are distinctly different for calendar year 2009 than for the
remaining years of the unique arrangement Therefore, the Commission will address the

terms related to calendar year 2009 separately.

A. Terms of the Urdgue ArranQement for Calendar Year 2009

Under the terms of the amended application, for the balance of calenclar year 2009,

Ormet will pay AEP-Ohio the lesser of the applicable AEI'-Ohio tari ff rate or $38.0} per
MWh. If Ormet reduced its production by the equivalent of at least two potlines, Ormet's
rate would be reduced to the lesser of the applicable AEP-Ohio tarfff rate or $34-00 per
1ViWIi. Ormet requests that the rate for 2009 going forward be set •at a level that, taking
into account the rate that Ormet has been paying to date, would result in an average rate
of $38.00 per MWh for the portion of the year that Ormet was above the four potl.ine
operating level and an average rate of $34.00 per IVIWh for the portion of the year that

Ormet was operating at four potfines or less.

OCC and OEG argue that, while Ormet's proposed unique arrangement for 2009 is
reasonable in most respects, the provisions callmg for retroactive recovery of discounted
rates should be rejected. OCC and OEG note that the proposed unique arrangement
requests the Commission make the unique arrangement retroactive to January 1, 2009.
OCC and OEG allege that this would result in Ormet receiving discounted rates for
efectric%ty that were different from the rates which were approved and in effect at the time
the service was delivered. OCC and OEG argue that this would constitute retroactive

ratemaking which is prohibited. Lurns County v. Pu6tic Iltit. Comm. (1997), 80 Ohio St.3d

344, 348-349. Further, OCC and OEG contend that Ormet should be required to pay AEP-
Ohio's economic development rider. OCC and OEG note that this rider is unavoidable
and that Ormet should pay this rider just like all other customers.

Finally, OCC and OEG claim that the proposed unique arrangement for 2009 is
unreasonable and unlawful because it provides compensation to AEP-Ohio for its POLR

responsibilities when Ormet cannot shop under the contract. OCC and OEG ctaim that,

because AEP-Ohio will not incur any rlsk that Ormet would leave and come back to
system and seek service when the market makes it more economical, AEP-obio should not
assess a POLR charge on Ormet, and ratepayers should not pay any discount'which

compensates AEP-Ohio for a non-existent POLR risk for this cornsamez.
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AEP-Ohio argues that the Commission should not reopen its ^^o oThis
temporary amendment to the 2007-2008 contract between Ormet and

ternporary amendment was
approved by the Commission effective January 1, 2009. AEl'

contends that, if the Commission approves the proposed uni9.ue arrange'ment' the uniq'se
arrangement should be effecfive on a prospective basis only because an earlier effective

date would violate the tum of the temporary arnendment'

Staff notes that Ormei's rate for 2009, the first year of the agreement, would be fixed

at either $38 per MWh or $34 per MWh, dePendu'g on the number of potlines in operation
(pCC Ex. 3 at 6-7). Although Staff had previously recommended that the Commission
bifurcate this proceeding and address calendar year 2009 separately, Staff recommends
Commission approval of the teims for the first year of the unique arrang'emes1t-

The Commission finds that the terms of the unique arrangement for 2009 should be
approved subject to the following modifications. With respect to price, the Commission
orders AEI'-Ohio to bill Ormet, for the balance of 2009, at a rate which, for all of calendar
year 2009, averages $38.00 per MWh for the periods when thmet was in full operation6
(i.e., six potlines), $35.00 per MWh for the periods when Ormet cu i,e^d. P ruuciion to 4
potlines, and $34.00 per MWh for the periods when Omiet P
potlines. This rate will ensure that Ormet will receive the benefits of the rates proposed
for calendar year 2009 in its aaznended application without bifurcatingC^t ^^^mg

originaIly proposed by Staff. Further, this rate is contingent Upon ant to Ormet spursu
employment levels at 900 employees for eg0^^ ^ 11A ^; Tr. II2 at 425j.
representations in the record of th^is proceeding (

However, with respect to the delta revenue for 2009, the Cnnurass'on believes

further proceedings are necessary regarding the recovery of delta revenues by AEP-Ohio
for calendar year 2009- 111erefore, the Commission authorizes AEP-Qhio to defer the delta
revenues created by the uni.que arrangement for the remainder of calendar year 2009, and
the Commission directs AEP-Ohio to fde an application to recover the appropriate
amounts of the deferrals authorized by the Commission in Case No. 08-1338-EL.-AAM and

the delta revenues for calendar year 2009.

The approved unique aixangement shall be effective for services rendered
following the filing in this docket of an executed power agreement which confosms to the

modifications ordered by the Comu►ission in tizis Cpiruon and Order. Althaagh the

power agreement sliall be effective for services rendered after the filing of an executed
power agreement, the Commission retains the right, upon review of the executed power
agreement, to order further revisions to the power agreement in order to ensure that the
power agreetnent conforms to the modificatians of the proposed nruque arrangement

ordered by the Commission in dva QPtruon and Order.
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B. Tertns of the Unigue Arraneement £or Calendar Years 2010 throu.eh 2018

For calendar years 2d10 through 2018, the rate Ormet wi7]. pay under the proposed
unique arrangement will be determined based upon schedules filed each year with the
Commission. Each schedule would include an "indexed rate" and a"target price." The
indexed rate would be the rate that Ormet could pay to produce the minimum cash flow
necessary to sustain operations and pay its reqnired legacy costs depending upon the LME
price of aluminum. The target price wiIl be the projected average price of aluminum for
the calendar year as reported on the I.MH at which Ormet would be able to pay the AEP-
Ohio tariff rate and still maintain the miniinum cash flow necessary to maintain its
operations and pay its required legacy costs. Under the proposed unique arrangetnent,
the Commission may require an independent third-party review of each year's schedule at

Ormet's expense.

When the LMS price of aIuminum is less than or equal to the target price, Ormet
will pay the indexed rate. When the LME price of aluminum is greater than the target
price, but not more than $300 per tonne above the target price, Ormet will pay 102 percent
of the AEP-Oiuo tariff rate. When the i1V3E price is greater than $300 per tonne than the
target price, Ormet will pay 105 percent of the AEP-Ohio tariff rate. At the end of each
year, there will be a true-up to reconcile the projected LME prices for the year with the

actual LME prices.

With respect to the ternms of the unique arrangement for calendar years 2010
through 2018, intervenors in this proceeding and Staff have raised a number of specific
arguments related to: (1) the proposed discount and delta revenue recovery; (2) potential
delta revenue credits; (3) POLR charges; (4) deposit and advance payment requirements;
and (5) the need for future review of the proposed unique arrangement. Although the
Commission will approve the proposed unique arrangement, the Commission will order a
number of modifications to the unique arrangement in order to address the issues raised

by intervenors and Staff.

1) ProQosed Discount and Delta Revenue Recovery

IEU-Ohio argues that the unique arrangement, if approved, would impose an
excessive burden on other customers of AEP-Oluo. 7EU-Ohio claims that, under the
pricing formula contained in the proposed unique arrangement and asmuning an AEP-
Ohio tariff rate of $44.24 per MWh, Ormet would need to sell aluminum at $Z843 per
tonne to avoid creating delta revenues; however, if Ormet sold aluminum in 2010 at $2,6Q2
per tonne, wliich was the LME forward price as of Apri129, 2009; delta revenues would

amount to $283 million (OEG Ex.1; OEG Ex. 6).
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Likewise, OCC and OEG claim that the proposed uuque arrangerr.erYt is
unreasonab}e because it fails to limit the delta revenues that ratepayers could be asked to
pay. OCC and OEG note that any I.ME price less than $2,200 per tonne wi11 result ui
Ormet being paid, in the form of a credit on its bill, to use electricity (Tr. I at 153; Tr. II at
297)_ As of May 1, 2009, the I.IvIE futures price for July 2010 was $1,602 per tonne ('Tr. I at
150-155). OCC and OEG claim that, if the futurec, price for July 2010 accurately reflects the
actual L.ME price for July 2010, Ormet will be paid $77.1 million to use power in 2010 (Tr. I
at 153). OCC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failed to provide any credible legal justification for
requiring ratepayers to pay cash to a company beyond discounting rates to zero dolIars.
Therefore, OCC and OEG conclude that the proposed unique arrangement would not be
reasonable without an appropriate floor for the rate Ormet will pay.

OCC and OEG nobe that, although the total impact of wages on the states of Oliio,
West Virginia and Pennsylvania, if Ormet were to dose, would be $195 million per year
(Ormet Ex. 8 at 4), half of the employees and retirees identified in the amended application
reside in Pennsylvania and West Virginia (Ormet Ex. 5 at 5), and a substantial amount of

the tax revenues received from Ormet goes to West V'irgini.a (Ormet Ex 5 at 11-12). Thus,

OCC and OEG conclude that Ormet's economic study should be discounted by 42 percent
before it can be considered a relevant study on the Ohio economic itnpact of a potential
closing by Ormet. OCC and OEG note that Staff recommended in the hearing that the
amount of the rate discount be limited to $54 million per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3). However, OCC and OEG
maintain that the limit should not exceed $32 million, the amount of wages of the Ohio

workers at the Ormet plant.

Kroger argues that, when considering a proposed unique arrangement, the
Cominission must balance all costs of the proposed arrangement with the benefits of
assuming those costs. Further, Kroger contends iiiat, in order to avoid eicposing :.
ratepayers to unreasonable and unlmnited risk, any unique arrangement approved by the
Conunission in this proceeding should include reasonable proteciions for AEP-Ohio
ratepayers. Kroger believes that the reasonable protections should indude a definitive

limit on the cost that ratepayers are required to pay, by either limiting the discount Ormet

receives to a certain percentage below AEP-Ohio's tariff rates or placing a dollar limit on
the amount of delta revenues AII'-Oldo may recover annually from the unique

arrangement.

AEP-Ohio believes that the amount of any discount to be provided to Ormet is a
matter for the Commission's judgmen.t. However, AEP-Ohio claims that, under Section
4905.31(E), Revised Code, AEP-Ohio must be provided full recovery of aR delta revenues
under the unique arrangement because the statute specifies that all costs of an economic
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development program or job retention program are recoverable by an electric utility,
including all "revenue forgone."

Ormet claims that the potential harm predicted by the intervenors in this
proceeding is speculative and based upon an unlikely worst case scenario. Ormet
contends that the delta revenue calculations by OCC and OEG are based upon tbe
erroneous assumption that current Ilvffi forward prices are reliable predictors of future
LME prices and that future LME prices are Llcely to stay below $1,941 per tonne (OCC Ex.
3 at 11-12). However, Ormet contends that a niore reliable projection predicts that
aluminum prices will be near $2,000 per tonne by the end of 2009 (Ormet Ex. 9 at 1; Tr. I at
173-174). Ormet also claims tbat there are several additional factors that will lower its
costs, and the need for rate discounts, over tune; these factors include deleveraging
through the proceeds raised by asset sales and internatly-generated cash (Ormet Bx. 7 at
2), and reductions in Ormet's pension contrfbufloms beginning in 2013 (Tr. III at 4344,36).

Staff argues that any unique arrangement approved by the Commi.ssion should
contain a floor and a ceiling. The Staff believes that a price floor, below which a
customer's payments cannot go, reflects the need to niaintain the customer's incentive to
operate efficiently and effectively. Staff maintains that a maxdmum reduction of 25 percent
from the tariff rate is the appropriate balance, keepmg the customer focused on eEficiency
but providing temporary assistance as well (Staff Ex. 2). This floor would result in a
maximum rate discount of $54 million.

In addition, Staff argues that there should be a ceiling on the amount of delta
revenue to be recovered from other ratepayers. Staff notes that the benefits of unique
arrangements to other ratepayers are limited and that the ability of other ratepayers to pay
for delta revenues is Iikewise Iimited_ Staff believes that the primary benefit of the unique
arrangement is the potential preservation of jobs in Uhio; thus, Staff argues that the cap on
annual delta revenue rerovery should be set initially at $54 million, which is the amount of
Ormet's payroll. In addition, Staff recommends that the amount of any discount be
reduced by 11 percent of the initial discount each year during the terrim of the unique
arrangement.

Ormet argues that the $54 million cap proposed by Staff is insuffiaent. Although
Ormet believes that the aluminum market will rebound, Ormet claims that this market is
highly volatile and that any cap mnst address this volatility (Ormet Ex. 6 at 6-7). C}rmet
maintains that the $54 million cap proposed by Staff is inadequate given the volatility of
the alundnum market. Ormet daims that, if the discount in any given year is not sufficient
to keep Ormet in business, then the entire contract wiIl fail and Ormet will likely need to
curtail production at its Hannibal facitity.
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Moreover, Ormet contends that Staffs proposed cap is nnreasonable and
speculative. Ormet believes that Staff's proposed cap faiLs to consider what Ormet needs
to operate or to balance the costs of discounts against Ormees benefits to this s#ate. Ormet
also claims that Staff has provided no support for its position that a maximuwn reduction of
25 percent from the tariff rate is appropriate. Purt'her, Ormet contends that Staff has not
demonstrated that its proposed $54 million cap would enable Ormet to remain in business

for the years 2010 through 2019.

The Commicsion agrees with Staff's position that, gen.erally, unique arrangements
must contain a floor, a minimum amount that the party seeldng a unique arrangement
should be required to pay, and a ceiling, a maximum amount of delta revenue which the
ratepayers should be expected to pay. Ormet represents that it does not oppose the

application of a cap or floor to its contract (Ormet Brief at 21).

With respect to a floor, Ormet proposes a number of different methods for
establishing a floor, with a range of $93 million to $114 million as the maximum discount
from tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates would be approximately $90 million (rr. I
at 235; Staff Ex 2A, Tr. IV. at 478-479, 491-492). On the other hand, Staff has proposed a
floor in which Ormet would receive a maximum discount from tariff rates of $54 miltion.
OCC and OEG propose a floor of $32 million, based upon the total wages paid to Ormet's

employees who reside in this state.

Based upon the record in this case, the Commission finds that Omiet's rate should
be determined as proposed in the unique arrangement, but with a floor, or max.imttra
discount from tariff rates. Although the Commission does not agree with Staffs
recommendation on the amount of the floor, this floor should be implemented in the
inanner proposed by Staff at the hearing (Staff Ex. 2). Moreover, the Commission is not
persuaded by the argumeaats presented by OCC and OEG that the C^TMiu+;ss+on should
consider only the Ohio portions of the regional economy. All of the jabs which would be
retain.ed under the proposed unique arrangement are located in this state irrespective of
where the employees reside. Further, neither. OCC nor OEG presented any economic
analysis regarding how much of the indirect benefits of Ormet's contmuing to remam in
operation advantage the residents of this state as opposed to other states.

Therefore, the Commission will modify the proposed unique arrangement to set the
maximum rate discount at $60 million for calendar years 2010 and 2011. The Commission
has based the floor upon the variable costs of production of the electricity consumed by
Ormet at full capacity, which the testimony at hearing indicates would be appro7duiately
$90 miIHon. However, testimony in the record also indicates that, at the time of the
hearing, Ormet was in the proeess of curlailing production to 4 potlines (Tr.1 at 70-71).
This curtailment of operations should reduce Ormet's demand for electricity by

000000297



09-119-EL-P.IIC
-i0-

approximately one-third; therefore, the Commission has reduced the estimate of the
variable costs of production of the electricity of $90 million by one-third to $60 miLlion
The Comrnission finds that this is an appropriate floor or maxiinum discount for Ormet.
This floor will be subject to two adjustments: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discvrsed be1ow.

With respect to the ceiling, or the maximum amount ratepayers should be expected
to pay in any given year, the Comm3ssion agrees with Staff and the intervenors that the
ability of ratepayers to fund the recovery of delta revenues is not unlimited. Ormet
contends that the Staff has not offered proof for its recommendation of what ratepayers
can afford to pay. However, Ormet, not Staff nor the intervenors, has the burden of proof
in this proceeding, and it is Ormet that has failed to present evidence co ^trav utility
Staff's expert testimony, which was based upon substantial experi
matters in this state (Staff Ex. 1 at 1; Tr. II at 336-338; Tr. IV at 505). Therefore, the
Commission will adopt Staffs recommendation of $54 mlIlfon as the maximum amount of
delta revenue which ratepayers should be expected to pay in a given year.

However, ffiis wiR result in a potential differential of up to $6 million per year
between the $60 million maximum discount from tariff rates for C)rmet and the $54 million
maximum in delta revenues which ratepayers can be expected to pay. AEF-Ohio will be
authorized to defer this differential, with carrying costs equal to AEP-i?hio's long term
cost of debt, during the term of the unique arrange.m.ent. Duru'g this time, all delta
revenue credits attributable to above-tariff paymente by di'met, to be calculated as
discussed below, will be first applied to reduce or eliminate the deferral and carrying
charges before being applied to AEP-Ohio's economic development rider. At the end of
the term of the unique arrangement, AEI'-Ohio wi1l be permitted to recover any re*mainin.p
deferred amounts, including carrying charges, through its economic development rider.

With respect to the adjustments to the floor, or maximum rate discovnt, the
Commission agrees with StafFs remmmendaiion that the uniqne arrangement be modified
to phase down the discount over time. tJrlnet represents that there are several additional
factors that will lower its cosrs, and in turn the need for rate discounts, over tarte; these
factors inctude deleveraging through t.he proceeds raised by asset sales and inteznally-
generated cash (Ormet Ex. 7 at 2) and reductions in Ormet's pension contribntions
beginning in 2013 (Tr. III at 484-436, 457-458). Therefore, although the $60 m9

âion floor

will be in effect for calendar years 2010 and 2011, the Commission finds tliat, for calendar

year
2012, the floor should be reduced to $54 mfllion; for catendar years 2013 thr'augh

2018, the remaining six years of the contract, the floor shauld be reduced each year by $10

inillion, untit it phases out completely for calendar year 2018.

The Coinmission also acknowledges that the aluminum market is snbject to a great
deal of volatility and that the unique arrangement should address that volatility.
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Therefoxe, for calendar year 2013 through 2018, Ormet may elect to use, in the current

year, any unused portion of the floor from a preaious year (or years). Ormet shall apply

this election by providing written notice to AEP-Obio and by filing such notice in this
docket. For example, if, due to LME prices in 2014, Ormet only uses a discount of $28.75
miIlion, Ieaving $6 milIion of the 2014 discount unused, Ormet ntay elect to increase the
floor in calendar year 2015 (or 2016 through 2018) by the $6 million unused discount In
no event will an adjusted floor be permitEed to ewceed $54 million in any year between
2013 and 2018. This should assist Ormet in weathering any short-term swirV in the LME
market while ensuring that the floor, or maximum rate discount, phases out over the

duration of the unique arxangemenk.

Second, the Commission notes that the primary purpose of the unique arrangement
is to retain jobs rather than to boost worldwide aluminum production or to enrich Ornxetis
investors. Any rate discounts provided to Ormet must be directly related to Ormet
maintaining certain levels of employment. The record in this case demonstrates Ormet
cannot continue to employ 900 employees beyond 2009 with curtailed production (I'r. III
at 425). Therefore, under the unique arrangement, Ormet wiA. be required to maintain an
employment level of full-time employees of 650. ()rmet will be required to provide a
monthly report to Staff and AEP-Ohio detailing its employment levels. The floor will be
reduced each month by $10 millfon for every 50 employees below 650 fuU-hme employees
that were employed by Ormet for the previous month This reduction will be in addition

to any planned phase down of the floor discussed above.

2) Potential Delta Revenue Credits

Kroger argues that the unique arrangement must provide for a greater share in the
benefits for AEP-Ohio ratepayers in the event that aluminwn price.s rise above the target
price. Kroger claims that ratepayers are being asked to bear the risk of declicwig
ahmiinum prices and,. therefore, should receive a reasonable return in the event that
aluminum prices rebound. Kroger does not believe that a potential five percent gain is

sufficient to compensate ratepayers for these risks.

OCC and OEG also allege that, under the proposed unique arrangetnenG AEP-
Ohio's ratepayers bear great risks related to the price of aluminum while receiving little
benefit if the price of aluminum rises. C)CC and OEG cite to the testimony of OCC witness
Ibrahim that the proposed unique arrangement lacks symmetry regarding the risks and
benefits born by AEP-Ohio's customers (OCC Sx. 3 at 14-15). OCC and OEG claim that, if
aluminum prices double fxom the price when I7r. Ibrahim filed his testuunon.y, the possible
benefit to AEP-Ohio s ratepayers would only be $3.6 mfli9.on to $8.9 million (OCC Ex. 3 at
15). On the other hand, if the futures price for July 2010 accurately reflects the actual L1viS
price for July 2010, Ormet witl be paid $77.1 million to use power in 2010 and ratepayers
would be responsible for delta revenues of $281.1 million. C1CC and OEG contend that
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this asymmetry is extremely disadvantageous to AEP-Ohio s ratepayers because these
ratepayers will bear huge risks for delta revenues while the benefits are extremely urtiikely
and minimal compared to the risks. Consequently, OCC and OEG recommend that a
reasonable synunetry would require Ormet to pay a rate that exceeds the tariff rate by

$0.049 per MWh tiines 50 percent for each $1 per tonne when the actual LME price exceeds
the target price. AEP-Ohio would receive delta revenue credits for the amount that Ormet
pays in excess of tariff rates with a inaximuwn delta revenue credit cap of $16.35 million per

year.

Ornrnet contends that the proposed unique arrangement is designed to assure that
Ormet is not nnreasonably benefitted at the expense of AEF-Ohio's ratepayers. Qrmet
notes that the unique arrangement is designed to impose the minimum burden on
ratepayers by providing for the mirdmum cash flaw necessary to keep its Hannibal facility
in operation and pay its required Iegacy costs; the unique proposed arrangement does not
guarantee that Ormet will earn a profit or a particular rate of retarn. Further, Ormet notes
that it has voluntarily offered to pay above-tariff rates when the LME price Of aluminum is

greater than the target price.

The Commission finds that the unique arrangement, as filed, contains insufficient
potential benefits to ratepayers in relation to the risks which Orntet proposes the
ratepayers bear. Further, the Commi9sion notes that the record indicates that Ormet wiIl
be able to substantially reduce its pension fund obligatioi's beginning in the future (Tr• III
at 434-436). However, the Comnussion finds that this can be addressed by increasing the
amounts that Ormet will pay when LME prices exceed the LME target price. Therefare,
beginning in 2012, if the I.ME.price is greater ttian the LME target price, but not more than
$300 above the I.ME target price, Ormet will pay 104 percent Of the AF.P-Ohio tariff rate
rather than 102 penc eo.t of the AEP-Ohio tariff rate. Assuming fnll operations at C)ntteYs
facility, this wdl ixurease the Ormet's potenfial coutribution to delta revenue credits to
approximately $8.74 million per year from $437 millfon. Further, if the LME price is
greater than $300 above the LME target price, Ormet will pay 108 percent Of the AEP-Ohio
tariff rate rather than 105 percent of the.AfiP-Ohio tariff rate. This will increase Ormet's
potential contribution to delta revenue credits to approximately $17.48 million per year

from $10.91 millior+.

The Commission finds that any amounts paid by Ormet in excess Of AEP-Ohio's
tariff rates should be considered as delta revenue rzedits. AEP-L7hio is direcled to apply
the.delta revenue credits first to any deferred amounts, indudmg carrYing charges, Of
delta revenues. Any remaining delta revenue credits should be applied to AEP-Ohia s

economic development rider.

000000300



09-119-EL.-AEC
-13-

3) POLR Charees

OCC and OEG claim that the proposed unique arrangement is unreasonable and
unlawful because it compensates AEP-Ohio for POLR charges when Ormet cannot shop
under the unique arrangement Under terms of the proposed unique arrangement, AEP
Ohio would be the exclusive supplier to Ormet's Hannibal facility (Ormet Ex. 8,
Attachment A at 8-9; Tr. I at 37; Tr. IV at 484). OCC and OEG reason that, since there is no
risk that Ormet will shop generation service while the contract is in effect, there is no risk
to AEP-Ohio that it will be called to serve as Orm.et's provider-of-last resort; therefore, a
POLR charge should not be assessed upon Ormet, and the other raiepayers should not pay

delta revenues for POLR charges.

Kroger also contends that POLR charges should be excluded from the amount of
delta revenues recovered by AEP-Ohio. Kroger reasons that, because Ormet will be
contractually obligated to receive electricity from AEP-Ohio under the proposed unique
arrangement, there is no risk to AEP-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. Kroger claims that, under the proposed unique
arrangement, AEP-Ohio would still receive compensation for being the POLR supplier
without incurrutg POLR costs. Fnrther, ICroger believes that AEP-Ohio should be required
to share the cost of any discount to Ormet since AEP-Ohio benefits financially from

continued C7rmet operations.

AEP-Ohio argues that the FOLR charges authorized in its electric security plan
should not be reduced. P.EF'-Ohio notes that the policy of the State is to promote
competitive generation markets and customer choice. - Section 4928.02, Revised Code.
AfiP-Ohio believes that any Commission order keeping Ormet's load out of the
competitive markets for ten years would conflict with that policy. Further, AEP-Ohio
contends that the Commission has already de[ermined, in its eleckric secnrity plan
proceeding, that a customer should not be able to give up its statutory right to obtain
service from a competitive supplier in exchange for avoiding the POLR charge. Instead,
the only opportunity for a customer to avoid the POLR charge is to switrh to a coa ►petitive

supplier and agree to pay market rates for generation upon any retam to the electric

utility. In re Cotumbus Soflzrn Porxr Co. and Ohio Pou er Co., Case No. 08-917-EL-SSO et

al., Opinion and Order (March 18, 2009) at 40.

The Comm9c.e;on finds that, under the terms of the unique arrangement, AEP-Ohio
will be the exrlusive supplier to Ormet (Tr. I at 37-38; Tr. IV at 484)_ Therefore, there is no
risk that Ormet will shop for competitive generation and then return to ASP-Ohia's POI.R
service. If AEP-Ohio were to retain these charges, AEP-Ohio would be compensated for a
service it would not be providing. Moreover, our decision in the AEP-Ohio electric
security plan is inapplicable to this rase because that holdmg addressed customez's
receiving service under AEP-0hio's standard service offer rather than a customer
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receiving service under a unique arrangement specificaAy approved by the Commission.
Therefore, the Commission finds that the unique arrangement should be modified such
that any POLR charges paid by Ormet are used to reduce the AEP-Ohio's ratepayers'
obligations under the unique arrangement. During the term of the unique arrangement,
AEP-Ohio sha1l credit any POLR charges paid by Ormet to its economic deveIopment
rider in order to reduce the impact of the unique arrangement on other ratepayers` bills.

4) Devo^t and Advance Pavment Provisions

IEU-Ohio observes that the proposed unique arrangement would shift all risk of a
potential default by Qrnnet to AEP-Ohio's customers by re.fieving Ormet of its cirrrent
obligation to provide a security deposit as long as AEP-Ohio is permitted to treat any
defaulted amounts as delta revenue to be recovered from its customers (Omtet Ex.,8,
Attachment A at 14). IEU-Ohio argaes that there is no real offset to the coats as a result of
shifting the default risks to the other ratepayers and that this is part of the excessive
burden placed upon AEP-Ohio's ratepayera under the proposed uncqae arrangement

Ormet claims that all it is seeking. with respect to deposit and advance payment
terms is a return to standard tariff terms (Tr. I at 124,227). ormet believes that these terms
will benefit AEP-Ohio's other ratepayers. Ormet notes that the calcuiation af the rate that
Ormet can afford to pay is based on the assumption that the cash deposit currently held by
AEP-Ohio will be returned to Ormet, thereby increasing its cash flow. If this deposit is not
returned, it will result in increasing the magnitude of the discount required and in
increasing the delta revenues to be collected from ratepayers. Thus, Ormet claims that, if
the deposit is returned, the certainty of lower delta revenues would offset any patential

risk of default.

AEP-Oho argues that the provisions in the proposed unique arrangement regarding
waiver of deposit and advanced payrnent should not be modified. AEp avers that any
modification would jeopardize the ability of AEP-Ohio to recover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified- The remrd dearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (Ormet Ex.11A at 3, 4). Further,
the record also demonstrates that Ormet has curtailed its oper'ations, which will result fn
less ratepayer exposure to the risk of default by Ormet.

5) Future Review of the Proposed Unique Arran^ent

In addition, IEU-Ohio claims that the proposed unique arrangement wottld prohibit
the Commission and other stakeholders from seeking to modify the unique arrangement,
except in very limited circumstances, while allowing Ormet to request modificaflons that
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would furthex benefit Ormet. Likewise, OCC and OEG claim that the proposed unique
arrangement would unlawfully limit the Commission's jurisdiction to review and modify
the agreement. Kroger also states that the Commission must have the ability to
periodicaRy review and, if necessary, modify the 'nuque arrangemenE. F"''ther' Kroger
claims that ten years is an unreasonable amount of time to expose ratepayers to the risk
and cost of a unique arrangement; thus there must be a reasonable time limit on the
unique arrangement. Staff agrees that tthere should be some limit upon the length of the
unique agreement. Thus, Btaff belleves that there should be periodic reviews of whether

the unique agreements should continue.

The Commission believes that the provisions contained in the proposed unique
arrangement for future mview will be adequate to safeguard ratepayers from undue risks
if supplemented by an additional, independent provision. The Commission notes that
Ormet has repeatedly, throughout this proceeding, represented to the Commvs.sion rts
belief that, in the long-term, LME prices will recover sufFicienfly fr Ormet to profitably
operate. Ormet has disparaged the use of futures prices by OCC and OEG to predict
future LME prices and has argued instead that the Commissiart should rely instead upon
an analyst report which predicts a future rise in LME prices (Ormet Ex. 9 at 14).

Therefore, the Commission will modify the unique arrangement to provide an
additional, independent, tennination provision in the event that long-term LML Prioes do
not recover as Ormet predicts. The Commission, above, has determined that, for calendar
years 2010 and 2011, AEP should be permitted to defer for future recovery the differentual
between the floor, or maximum discount, of $60 million and the ceftg of $54 million. The
Commission will modify the proposed unique arrangement to aIlow the Commission to
terminate, by order, the unique arrangement if Ormet does not begin to reduce the
amount of the accumulated deferrals, and carrying charges, through the payment of
above-tariff rates, pursuant to the terms of the unique arrangement, by April 1, 2012. The
Commission specifically notes that the crediting of POLR charges by AII' in the form of
delta revenue credits shall not constitute the payment of above-tariff rates by Ormet for
purposes of this termination provision. Unless otherwise ordered by the Commission,
such termination shall be effective immediately upon issuance of a Commission order

terminating the unique arrangement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) On February 17, 2009, Orutet filed an application pursuant to

Section 490531, Revised Code, to establish a unique

arrangement with AEP-Ohio for electric service to its

aluminum producing facility located in Hannibal, Ohi.o.
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(2) Ormet filed an amended application on April 10, 2009.

(3) Comments regarding Ormers application and amended
application were filed by IEi7-Ohio, OEG, and Kroger.

(4) Based upon the comments, the attorney examiner set this matter
for hearing before the t'o**+m:esioi►.

(5) The hearing in this matter commenced on Apri130, 2009, and
concluded on June 17, 2009.

(6) The amended application is reasonable and should be approved
as modified by the Cominission.

ORDER:

It is, therefore,

ORDERED, That the amended application for a uniqne arrangement filed by Ormet
be approved as modified by the Commission. It is, further,

ORDERED; That Ormet and AEP-Ohio file an executed power agreement in this
docket that conforms to the modification,s ordered by the Commission. It is, further,

ORDERED, That the approved unique arrangement shall be effective for services
rendered following the filing in this docket of an executed power agreement It is, ftuther,

ORDERED, That AEP-Ohio be authorized to defer delta revenues for the re.mainder
of calendar year 2009 and for calendar years 2010 and 2011, to the extent set forth in this

Opinion and Order. It is, further,
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ORDERED, That a copy of this Opinion and Order be saved upon all parties of

record.

Valerie A. I.emmie

GAP_ct

Entered in the Journal

JUL 15 20

ReneeJ.Jenkins
Secretary

Clieryl L. Roberto
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BEFORE

TfE PUBUC U'ITLITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbns Southern Power Company
and Ohio Power Company for
Administration of the Sign4ficantly
Excessive Earninga Test under Section
4928.143(P), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-1261-EL-UNC

OPINION AND ORDER

The Coutmission, considering the application, the evidence of record, the applicable
law, and being otherwise fully advised, hereby issues its Opinion and Order.

APPEARANCES:

Steven T. Nourse, American Electric Power Service Corporation; One Riverside
Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by Daniel R. Conway,
41 South High Street, Columbus, Ohio 43215, on behalf of Columbus Southern Power

Company and Ohio Power Company.

Mike DeWine, Attorney General of the State of Ohio, by William Wright, Seckion
Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street,
Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities Commission of Qhio-

Janine L. Migden-Ostrander, the Office of the Ohio Consumers` Comgel, by
Maureen R. Grady, Melissa Yost, and Kyle Lynn Venrett, Assistant Consumers' Counsels,
10 West Broad Street, Columbus, Oh.io 43215-3485, on behalf of the residential utility
consumers of Columbus Southern Power Company and Ohio Power Company.

Boehm, Kurtz & i.owry, by Michael L.1Curtz, 36 East Seventh Street, Siute 1510,

Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Michael lt Smalz and Joseph M. Maskovyak, Ohio Poverty Law Center, 555 Buttles
Avenue, Columbus, Ohio 43215, on behalf of the Appalachian Peace and Iustice Network.

McNees, Wallaee & Nurick, LLC, by Samuel C. Randazzo and Joseph Oliker, 21
East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial Energy

Users-Ohio.
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David C. Rinebolt and Colleen L. M0o0eY, Cour6el., 231 West I.Ur!a Street, P.O. Box
1793, Findlay, Ohio 45839-1793, on bebalf of Ohia Partners fox Affordable Fnergy.

Bricker & Eckler, Thomas J. O'Brien, 100 South Thir'd Street, Columbus, Ohio 43215
and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-%20, on
behalf of Ohio Hospital Assocfation

Bricker & Eclcler, Thomas J. O'B&rien,100 South Third Street, Columbus, Ohio 43215,

on behalf of Ohio Manufacturers' Assoclation.

BACKGROUNT^-

I. Significantly Excessiye Earnings Test Background

On May 1, 2008, the foveFnor signed into law Amended Substitute Senate BriJ1 No.
221 (SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Among the
statutory amendments were changes to Section 4928.14, Revised Code, to establish a
standard service offer (SSO). Pursuant to the amended language af Section 4928.14,
Revised. Code, electric utilities are required to provide consumees with a S$O, ommstin$ of
either a market-rate offer (lUfRO) or an electric secarity plan (ESP). Sectior* 4928.142(D)(4),
4928.143(E), and 4928.143(F), Revised Code, direct the Commission to evaluate the
earnings of each electric utility's approved ESP or MRO to determine whetlier the plan or
offer produces significantly excessive earnings for the electricutility.

After considering the arguments raised in the ESP and/or MRO proceed"urgs of the
electric utilities, the Commission concluded that initially the methodology: for detexmining
whether an electric utility has significantly excessive earnings as a resalt, of an approved
ESP or MRO should be examined within the framework of a workshop.i The Commission
directed Staff to conduct a workshop to allow interested stakeholders to present concems
and to discuss and clarify issues raised by Staff. Accardingly, Case No. 09-786-BL-TJItTC, In

the Matter of the Investigatiori into the Deoelopment of the Signficantly Exeess¢ve ERrttiitgs Test

Pursuant to Amended Substitute Senate Bill 221 for Eiectric 1.Ititities (09-786) was opened. The

workshop was held on October 5, 2009. Staff filed its re+comnaendat3o'ns in 09-786 on

November 18, 2009.

In 09-786, by Pinding and Order issued on June 30, 2010, as amended and clarified
in acxordance with the entry on rehearing issued August 25, 2010, the Comm9ssnon

I In re Ohia Edison Cmnpany, The Cleaexd ElrLtiie I[turrdna[ing Company, and rhe Toiedo Edison Company,

Case No. 08-935-EL-S50, Opinton and Order at 64 (Dacember 19, 2008) (Pirst'$nerV ESt''case)I sM In re

Coluns8w Southern Power Company and Ohio Power Cnmpany, Case hIo. 08-917-EL-S50i et el., OP"snirn+ and

Order at 68 (March 18, 2009) (t1EP-Ohia HSP cases).
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provided guidance on the inteipretation and application of Sections 4928.142(I?)(4),

4928.143(E), and 4928.143(F'), Revised Code.

On April 16,2010, in 09-786 and in Case No.10-517 EI: WVR, Columbus Southern
Power Company (CSP) and Ohio Power Company(OP) Gointly AEP-Dhio or Companies)
filed an application for a]innited waiver of Rule 4901:1-35-10, Ohio Administrative Cade
(O.A.C.), to the extent that the rale requires the electric utility to ^ file their SEET
information by May 15, 2010.2 By entry issued May 5, 2010, the CommissiQn granted AEP-
Ohio's request for an extension and directed AEP-Ohio to make its SEEf ;filing by July 15,
2010. The due date for Companies to file their SBET information was fn!ther extended to
September 1, 2010, pursuant to entry issued July 14,2010, in 09-786.

On September 1, 2010, AEP-Ohio filed an application in Case No. 30-1261-EL-iTNC,
for the adniiivstration of the SEET, as required by Section 4928.143(P), Revised Code, and
Rule 4901:1-35-10, O.A.C. By entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this proceeding. Fursuant to the
procedural schedule, motions to intervene were due by October 8, 20I0.

Motions to intervene were filed by, and mterventiaa granted to, the following
entities: the Office of the Ohio Consumers' Counsel (OCC), Industrial Energy Users-Ohio
(IEU-Ohi.o), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG),
Appalachi.an Peace and Justice Network (APJN), Ohio Manufacturers Association (OMA)
and Ohio Hospital Assodation (OHA).

The hearing commenced, as scheduled, on October 25, 2010, and cooncluded on

November 1, 2010, iuuluding rebuttal testimony offerred by AEP-Ohio. At the hear3rg,

AEP-Obio presented the direct testimony of three witnesses: Thomas E.1VlftcheIl (Cos. Ex.
4), Dr. Anil K. Makhija (Cos. Ex, 5), Joseph 1laminck (Cos. Ex, 6) and on rebuttal pxesented
the testimony of Dr. Makhaja (Cos. Ex.7) and W. Hanrock (Cos. Fx. 8). OCC, OMA, O1ZA.,
APJN an(i OEG (jointly Customer Parties) presented ihe testimony df Dr. J. Randall
Woolridge (Joint Inv. Exs. l and 1-A) and Lane Kollen (Joint Inv. Ex. 2). The Staff offered
the testimony of Richard Cahaan (Staff Ex. 1). Initial briefs and reply briefs were filed by
AEP-Ohio, Staff, Customer Parties,3 B~.CT-Ohio, and OPAE..

2

3

By May 15 of each year, the electric utility shall make a separabe Hling wtth the comsdssion

demanstrating whether or not any rate adjushnenfs autharized by the commission as pazt of the electric

utilit}fs electric security plan resulted in signi6cently exoessive eamings during tbe review period as

measun>d by division (F) of 9ectimi 4928.143, Revised Code. The proeess and Itimefiames for tiiaf

prooeed'amg shall be set by order of the commiasion, the legat direcbor, or atiamey exa mrzier. The electric

utilit}'s filing shau inctude fhe information set forth in pamgraph (C) of Rule 44O1:1-35-03, O.A.C., as it

relates to excrmve eamings.
The reply brief filed by Customer Parties did not include OMA or OHA as a party to the brief. Only

OCC, APJN, and OHG are listed as part âes to the reply brief.
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On November 30, 2010, AEF-0hio, Staff, OHA, OMA, The Kroger Company
(Kroger), and Ormet Primary Aluminum Corporation (Orrnet) filed a Joint Stipulation and
Recommendation (Stipulation) in this case and in Case Nos. 09-$72-ELrFAC and 09-873-
EL-FAC, In the Matter of the Review of the Fuel tldjustrnettt Clauses of Columbus Soufhetn

Power Company and Ohio Power Company, (Fuel Adjustment Clause (FAC) or PAC cases).4

The Stipulation inaluded a proposed procedural schedule for the consideration of the
Stipulation. Further, as part of the Stipulation, AEP-Ohio agreed to withdraw its
opposition to Kroger's request to intervene and, pursuant to the entry issued December 1,

2010, TGroger was granted Iimfted intervention to particfpate in the SFET case. On
December 16, 2010, AEP-Ohio filed a notice of withdrawal of the Slipulation. The
Companies' withdrawal, as any party. to a Stipulation may, dissolves, terminates and
voids the Stipulation. Nonetheless, in its notice of withdrawal, AEP-Ohio unilaterally and
voluntari)y agreed to fulfiIl its obligations.in the Stipulation ta: (1) contribute $1 milliort of
shareholder funds for O1vfA to be used to assist its members with programs and irntiat'tves
designed to bring energy-related benefits to Ohio manufacturers; (2) contxibute $1 mil)ion
of shareholder funds for OIiA to be used to assist its members witlt programs and
initiatives designed to bring energy-related benefits to hospitals as those institutions
continue to serve their communities; and (3) promote the accelerated depYoyment and use
of new energy efficiency technologies by contributing $100,000 of shareholder funds
towards Kroger's energy ef5ciency projects that may not otherwise be eligible for recovery
under a reasonable arrangement or pass the total resouree cost test as defined in Rule
4901:1-39-01, O.A.C. AEP-Ohio stated that there would be no deadline or time limitation
to deploy Kroger's projects and that the contribution would not ezpire, but may be used
by Kroger on acceptable energy efficiency projects unt0 the contribution amount is
exhausted. Kroger is required to commit its energy usage reduction's resulting from
energy efficiency projects funded by AEP-Ohio's $100,000 contn'bution to ABP-C)hio so
that AF.P-Ohio may meet its energy efficiency requirements under Sedion 492$.66,
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its upcoming
ESP filing to propose and work with the Staff to develop a Phase II pilot program for AEP-
Ohio's gridSIvfART program beyond the current footprint of Phase I, wtdch will include

dynantic pricing options.

APPLtCABLE LAW:

4

Secfion 4928.143(F), Revised Code, provides, in relevant part

On May 14, 2010, in Case Nos. 09-BT2-EGFAC and 09-873-BL-FAC, AEP-0hio filed tts 2009 report of the

management/performance and financial audits of its FAC (FAC cases). Motlons to tntervene in dtie RAC

cases were tmiely filed by, and inte.rventlon gmnted to the fo11ow9ng entitim (?CC, lE[T-fl'h4o, and

Ornmet. The hearing in the FAC cases cvmmmxed, as sdreduled, on August 23, 201U, and cbncluded on

August 24, 2010. Briefs and reply briefs were filed an September 23, 2010, and Octobet 15, 2010,

respecttvely.
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re ard to the provisior^ that are ineluded i^rt an electric. .. ..,4M. 0

lan under this sectlon the commission shall corisIder, foilawing
^d of each annual period af the plart., if arcy such ad,jusstmeits
resulted in excessive eamiz'tgs as nneasured by whether the "d
return on common equity of the electxlc distn.bi.ttio0 util;.ty 14
significantly in excess of the return on comrsson equity that was
eatned during the same period by putaliciy traded companies,
ir4uding utilities, that face comparabie busmqss and finmdal risk,
with such adjustinents for capatai struckure as m$y^^^ f#uture
Consideration also shall be given to the capital requix .
eornm'r.tted investm,ents in this state. The burden of pr9of far
demonstrating that sigzu.£icantly excessive earnings• did not accur skialt
be on the elmWe distn'bution util°zty. If the comzrtission finds that
such adjustments, in the aggregate, did result in sipu'ficantiy
excessive earn'v.tgs, it sliall require the electric distribution utility to
return to consumers the arnouut of the exces^^ pro^sp^ve
adjustments; provided that, upon mak9rtg Fro^*e
adjustments, the eiectric diat.di?ution utiiitp shall have the right to
terminate the plan and immediately f°iie an appticadm p'u"auaxlt ta
section 4928.142 of the Revise-d Code. Upon teuninatim of a plan
under this division, rates ahall be set on the same basis as specified h.'
sLivision (C)(2)(b) of this section, and phase-in a€ anp a:mounts that

amountsoccurred, prior to tfiat tera+ination and the recov ^ f^ its
as cnxitempiated under that eieckric security p
deterntiination, of signifi.cantly excessive earnings under tlti9 di.viaion,
the commission shall not corwider, dir,ectly or indirecti)r, the revenue,
expenses, or eaczungs of auy a€filtate ox paxent coMpW ►y.

Further, Rule 4901;1.45-03(C)(10)(a), 0A.C., a$ effective Wy 7, 2M, provides:

For the annual review ptarsuant to division (f) of sectiost 4928.143 of
the li<ev3sed Code, the eiectric utility shatl provide testimony artet
analysis deruarwtrating the retnrn on equity that was earned durin.&
the year and the rehm-r.s on eqLiity earned during the saxrt.e period by
publ,iciy traded compazies ftt face eouiparabie business and
fimencial risiCS as the electxic utility. In add'ation, the electric iztelity

sbail provide the fotlowizig in.farniatiorr

(i) The federal enetV reguiatory comuission form x(FERC
form 1) in its entirety for the annual period under review.
'I'he electric ut9li,ty may seek protectian of any eonf'cdentiai
or proprietary data if ne^sary. If the f`^';RG fom 19s not
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available, the electric utility shall provide balance sheet
and income statement information of at least the level of

detail as required by FERC form 1.

(ii) The latest securities and exchange commission form 10-K
in its entirety. The electric utility may seek protection of
any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed
investments in Ohio for each annual period remauvng in

the ESP.

-6-

I. PROCEL?Ul{AL ISSUES:

A. AEF-0hio's void for vagueness constitutionalitv arQUme<'t

Section 4928.143(F), Revised Code, is void and unenforceable, AEP-0hio Claims,
because it is impermissibly vague and fails to provide CSP and OP with fair notice, or the
Commission with meaningful standards, as to what is meant by "significantly excessive
earnings_" According to AEP-0hio, the vou.d-for-vagaeness doctrine has two pi'II'arY
goals. The first is to ensure "fair notice" to those subject to the law and the second is to
provide standards to guide those charged with enfordng the law. Citing to Columbia

NaturaI Resources, Inc. v. Tatum, 58 F.3d 1101,1105 (6th Cir.1995), AEP-Qhio asserts that the
Supreme Court has provided greater specificity related to the two primary goals. The
Companies acknowledge that the vagueness doctrine arises most often in the context of
crtm;nal taws that implicate First .Amendment values- However, the Companies argue
that laws that impose criminal penalties or sanctions or that reach a substant<al level of
constitutionally protected conduct must satisfy a"higher level of definiteness." BetTe

Maer

Harbor v. Charter Township of Harrison,170 F.3d 553, 557 (6ei Cir.1999). The Ohio Supreme

Court applied this heightened standard of scrutiny, daims AEP'Ohio,
m Norrvood v.

Horney, 110 Otti.o St.3d 353, 2006-Ohio-379; a case involving a munic2pal ordinance that
allowed a taking of property by eminent domain even though the statute carried no

penalties or sanctions.

Similar to the Norwood case cited above, t1II'-Ohio daints that Section 4928.143(P),

Revised Code, results in a taking of private property rights as the Companies are being
required to forfeit earnings lavahtlly gained through the efficient use of their own property
so that those earnings can be redistnbuted to its customers, even though the customers
indisputably paid a just and reasonable rate for the service they received. Acrordmg to the
Companies, Section 4928.143(F), Revised Code, fails to give any definitive notice or
guidance as to what is meant by "significantly excessive earnings." For example, ABl'-
Ohio states that there are no definitions, standards or guidance in the statute praviding the
electric utility fair notice of the ri.sk of forfeiture or giving the Comm;asion adequate
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standards to appropriately judge the result as is evident by the parties' starkly ccmflicting
positions in this case. Further, AEP-Ohio asserts, the parties have no common
understanding of what level of earnings. should be deemed "signifieatttly excessive,"
whether off-system sales should be inrluded in the net earnings used to calculate the
return on equity, how write-offs and deferrals should be treated, how to idesrtify
companies that face "comparable business and financial risk" or what is meant by the
reference to "adjustments in the aggregate."

According to AEP-Ohio, the vagueness of Section 4928.143(F), Revised Code, is
further compounded because the statute applies in a retrospective manner, requiring an
electric utility to forfeit eamings from a prior year; because it is the electricutility's burden
to prove its earnuigs in the prior year were not significantly excessive; and because the
statute pena]izes an electric utility for excess earnings in the prior year but does not
insulate the electric utility from prior year earnings that fall significantly below what was
earned in the same period by companies with comparable business and financial risk.
Given the asymmetric consequences leveled by a determination of significantly excessive
earnings, and the burden on the electric utility to prove that its earnings were not
significantly excessive, the General Assembly, AEP-Ohio argues, failed to meet its
heightened constitutional duty in this instance to assure that an eleclric ut7ity had fair
notice in advance of how its earnings would be measured and tu assure that the
Commission had dear direction on how the test was to be administered.

AEP-0hio also argues that the Commission had the opportunity to_cure, or at least
ameliorate, the effects of the statute's vagueness but that the Coriim.issioxi failed to do so.
The Companies claint that it pointed out the uncertainty associated with• the SEET in its
ESP case, and the Co++++rtsmon initially recogrtized the importance of giuittg AEPP-0hio the
requested clarification at least with respect to OSS and deferrals. However, the
Companies aver, the Commission inexplicably reversed itself even as to those two issues
on rehearing 5 Addiiionally, the workshop proceeding in 09-786, whidt was 3ntended to
bring clarity to the statute, did not costclude until August 25, 2010, and even then several
critical uncertainties remained. AEP-Ohio concludes that, because the SEET offers
virtually no guidance as to its proper application and because the Commission failed to
cure the uncertainties involved, Section 4928.143(F), Revised Code, is unconstitationally
vague and the Commission's only recourse now to ammeliorate the oon"uences of the
statute's constitutional infirmity is to adopt the position advanced by the Comparnies'
witnesses which assures that AEP-Ohio will not be wrongfully deprived of its praperty.

On reply, Customer Parties (members include OCC, APJN, and OEG) and OPAE
argue that constitutional issues are not within the jurisdiction of the Commission and the
void-for-vagueness doctrine is inapplicable to Section 4928.143(F), Revised Code.

5 AEP-Ohio ESP, Entry on Rehearing at 45-49 Qaly 73, 20W9).
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Referring to Fa,s# Ohio Gas Co. v. Pub.^ Util, Cottzm. (1940), 137 Ohio St. 225, 23&°2$9, 28
N.E.2d 599, Customer Parties claim that the Ohio Supreme Court has lors,g h+eld that it is
the duty of the Commission to assume the constitutionality of a statute and ituthe.r that the
"constitufionality of statutes is a cluestion for the courts and not for a board or
commission." Similarly, in Consumers' Counsel v. Pub. Lifit. Comm. (1I94), 70 Ohio 50d
244, 247, 638 N.E,2d 550, the Ohio Supreme Court stated that "an admuxCstrafive agency
such as the commission may not pass upon the constitutionality of a sta(ute." Citing to
Moxongahelu Power Co. v. Schriber (S.D. Oleto 2004), 322 F. Supp.2d Q02, 911, Customer
Parties assert that the Commission has alsa acknowledged its lack of authori,ty to
determine constitutional issues. In short, therefore, Customez Parties and OPAE subnat
that the Commission mvst presume the constitutionalityy of Section 4928;143(F), Reviseel
Code, and any cMlenges to the constitutionality of that statute must be deeided by the

Ohio Supreme Court on appeal.

In arguing that the Companies void-for-vagueness argumen.t is misplaced,
improperly applied, and inapplicable to Section 4925.143(F), Revised Code, Customer
Parties assert that, as acknowledged by AEP-Ohio, the vagueness dfoctrh,te is raxely ever
applicable to statutes other than cciminal laws. Moreover, Customer Parties argue, the
case law that the Companies rely on and discuss in great length on brief is siznply not
relevant. to the Comnrd.ssion's consideration of the SEET as established by Section
4928.143(F), Revised Code. In fact, it is significan#, Customer Parties note, that AEP-Ohio
failed to cite arty public utility cases where a stahzte had been ch<-alenged. on vagueness
grounds. This is easily explained, according to Customer Parties, because the vagueneas
doctrine is a constitutional law concept that was created to protect Individuals from
statutes that are too vague for the average eitizen to undersWd. in the:cximixiai real.m.
Cotttia2ty v. General Cottstruction Co. (1926), 269 U.S. 385. Customer Parties snbzt?it tha.t
there is little question that the vagueness doctrine was not intended to apply to a statute
like Section 4928.143(F), Revised Code ancl that it was never intended to': prc>tect utitities
from retuming significantly excessive eanvngs to ratepayers.

Customer Parties aLso disagree with A,EP-C?hio's position that the statute is so
vague that it provides no standard at all. To support khis oonten.tion, Customer Parties
point out that AF2'-0hio's witnesses garnered sufficient guidance from the statute to draft
prefiled testimony and discussed, at great length in detail over 60-plus pages of its initial
brief, the meaning and application of the SEET. Mureover, Customer Parties note, the
SE6T standard is arguably more detailed than the just and reasonable" standard used in
most jurisdictions, ineluding Ohio, for distribution rate cases.

Citing to Alliance v. Carbone (2009), 181 Ohio App.3d 500, 2009-Ohio1197, Cu.stozner
Parties assert that the courts have held that a statute is not void merely because it Couid
have been worded more precisely. Rather, the critical question is whet'hetr the stafute
affords a reasonable person of ordinary intelligence fair notice arid sufficient deFtttitian
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and guidanre to enable the individual to conform his or her mnduct to the law. In th9s
case, Customer Parties aver, the meaning of Section 4928.1430, Revise<3. Code; is not
under debate but ra.ther which expert wihtess` methodology the Commiss9nn will adopt tp
determine whether CSP's earnings were signiflcantly excessive in 20iK3.

Customer Parties also reject AEl'-Ohio's complaint that the Commission failed to
cure the vaguettess of the SEET when it had the opporfiutiity to do so. Customer Parties
point out that the Commission did provide further guidance and clarikl' regarding the
application of Section 492$.143(F), Revised Code, through the SSEST order and entry on
rehearing in 09-786 and the SEET workshop 6 To support this position, Custaaner Parties
assert that Ohio's other electric utilities had no difficulty understanding the SEST or the
proper application of Section 4928.143(P}, Revised Code. In summary, Customer Parties
submit that the Companies' vagueness docErine argument should be rejected as the
Commission cannot deride constitutional issues and must presaate the constitutionality of
Section 4928.143(F), Revised Code, and that, in any event, the doctrine ^of vagueness is
inapplicable to the SEET provision set forth in Section 4928.143(F), Kevisedd Code.

After reviewing the arguments and case law of record, the Commission deGermines
that it is the province of the courts, and not the Commission, to judge the consti.tutionality
of Section 4928.143(F), Revised Code. Thus, the appropriate venue for AEP-Ohio to raise
its constitutional challenges to the SfiET is at the Ohio Suprecne eourt. Wlthout
addressing the consfltutional threshold issue propounded by AEP-Ohio, the Comnvssion
detennines, for the reasons that follow, that there is ample legis]aftve direction to

reasonably apply the statute in this case.

Initially, we note that, pursuant to Connatty, supra, the typical due proce,4s c.lsim of
vagueness seeks to bar enforcement of "a statute which either forbids or te'quires the dofng
of an act." Section 4928.143(F), Revised Code, is not such a statute. This 'istatute does not
forbid or require the doing of an act but merely directs that prospectiv4 adjustments to
rates be made in, a future period if there is a finding that past rate adjusttuents resulted in
significantly excessive eandngs. Nor is AEP-0hio penalized for its earitings under this
statute. The fact that there would be a SEEI' review was known to the Companies when
the rate plans were proposed.

The Commission also determines that Section 4928.143(F), Revised Code, is part of a
comprehensive regulatory framework for setting rates under the provisions of S.B. 221.
S.B. 221 created an approach to establishing ESP rates with sigtn&cant regdlatory flexibility
inciuding flexibility in what the utility may propose, a scope that may inc.lude distribution
as well as generation charges and the option for the utility to withdraw any rate plan

6 09-786, Finding and Order (Tune 30, 2010); Entxy on Rehearing (August 25,2010).
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modifi.ed by the Commission. The SEET examination included in. S.B. 221 provides a

check to this flexible approach.

Contrary to AEp-Ohio's arguinent, Section 4928.143(F), Revised Code, provides a
cleat benchmark for identifyirlgg "excessi.ve earnings" For example, thestatute defines
eamin.gs as excessi ve "as measured by whether the earned return on corninon equity of
the electrie utility is slgnificantly in excess of the return on comrnon equity that was
earned during the same period by publicly traded companies, including utilities, tliat face
comparable business and financial risk." Additionally, the statute directs the Contmissior4
to make "such adjustments for capital structure as may be appropriate;" Purther, the
Commission is to consider "the capital requirements of future mnunitted invesknents in
this state." Finally, the Commission is directed to "not consider, directly or indirectl.y, the
revenue, ezpenses, or earnings of any affiliate or parent company." These concepts are not
new or novel and have been traditionally applied in the regtilat.ory ratemaking prooess.

Federal Power Commission v. Hope Natural Gas Co. (1944), 320 US. 591.

Moreover, the fact that there may be disagreement about how to define and apply
this benchmark is not new. Parties frequently present the Comnvssion w'fth different
views about a utility's return on common equity. The Commiasion has extensive
experienc:e adjudicating this issue. Utilit}' regulation is not so meclianical that it can be
perfornied without any expert judgment. The General Assembly has directed the
Couimission to utilize its experience and teclinical expertise in deciding a broad range of
ratemaking issues. We do not find this issue to be fundarnentally different from those
which the Commission regalaily decides under Ohio's statutory provisions far utility
regulation. For these reasons, we find that Section 4928.143(F), Revised Code, provides
sufficiently definitive guidance to the Commission to conduct the SEET.

B. TEU-Ohio's motion to dismiss

On the opening day of hearing before AEP-Ohio called its first witness, IEU-Ohio
made an oral motion to dismiss the Companies' application in tliis matter. In support of
its motion, 3EU-0lv.o c.laims that CSP and OP failed to come forward with evidence that
satisfies the Companies' burden of proving that the C.ompanies did not have sigruficantly
excessive earnings for calendar year 2009. IEU-Ohio renewed its motion to di.smiss AII'-
Obuo's application at the close of the evidentiary record. Both motions to dismiss were

denied by the bench. (Tr. at 18-26, 746- 747.)

Pursuant to Rule 4901-1-15(F), O.A.C., ISCT-0hio diallenged, on brief, the hearing
examiner's rulings on the motions to dismiss. In support, IEtJ-Ohio submits that the
Commission does not have subject matter jurisdiciion to adopt an earnings test otiasr than
the earnings test outlined in Section 4928.143, Revised Code, or apply the required
ear.nings test other tban as mandated by Section 4928.143, Revised Code. IEU-f?hio atgues
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that AEF'-C1hio's application includes more than retail services in its esrned zetorn on
equity (ROE), Lncludes revenuep for a period less than orte year, includes nonret4
traztsnckiona such as those subject to Pederal Energy 12egu1atar,y Commission (MC)
jurisdiction and considers revenue, eV^enses and earnings of any affliate or parent

Gorxepany.

CSft to the testfmony of record, Mi-ohfra submits that AEP-Ohio wdtnes
Mitrheli utiiized earned RAfa nuuibers for 2004 that were drfven by total eomfaart.y
numbers from atl lines of bus3ra:ss and not just the equity earrtacl aa a. result ok the W7

A.EI'-Qbi.o witness It:arnrock confirzned that fSS' and (,7P engage in znultiple lh'tes of
busxtiess including nonutil.ity business and that the calculations In AEI'-Ohlo's testimony
includes income fronn. FERC-jurisdactzonal activlt3.ea.s Purttu>a, TELI,OItim eJ,aa.ms that all
other witnesses in thls proceadircg xelied upon ,AEl"-0hio's rton jur'ssdictionaliwrl tow

cosn.pany nuutbers as the starti?tg point for developing their reconumend#Oons. '^, JEU°
C?hio a.rgues, under the provisiotes of Section 4928.143, Rovised Code, the Commission Sart

proceed no iTarther in its analysis of I#EI?-Ohio's SF> S'<

l.f:U•phio next submits that, even if the evidence presented by AIW--Oldo and the
other parties conformed to the requirements of Section. 4928,143, Revised Code, the
t~onmmissxon would not be able to rely on such evidence without crorreOing the mafl3 to
elim3nate other problems with the nvmbers used by the parties to present their
recommendatians. For exunlZle, pointing to the AE1'-f?hio MP order, ]$U-0hi.o subnmits
that A.Ek*-Ohi.o was instructed to remove the annual recovery of $551 zni]lzozt of exfrenges,
including associated earxping cktarM, relateel to the Waterford 13nergy Center and the
Darby Electric Generating atataon 4 However, pointing to the testimony of A.FX^C}hiss
wltness Harnrock, the e^^.-pet?ses assaciated with the Waterford Friergy'Center and the
Darby Blectrie Generating Station are included in the per book aet inconbe frxr CSP for
2009. IET,7-C)hio claims that, iri order to properly measure CSF's elecftic utili.ty eamed
return, frorn the ESY, the inconte statement (e7cpenses, revenue and net income) and
balance sheet (eommon equity) effects attr.ibutabie to the Waterford Energy Center And the
T?arby Electri.c Generating 6tafiion must be removed In order to apply the.6ERT to the ER
currently in effect. (Tr. at 139-141..)

'gvert if thq Comanission ignorea the fact that SffST requires m4artee upon the
electric uiality and retail jnriadi.ckional numbers, M[J»f)ltio atg^.te.a, thq tota3 company
analysis provided by AIiP-Qhio is based oai one-slded, sel[ective and mWeading
adjustmen,ts to the total company numbers- For example, AF.P-C}hio removed o#f•system
sales (OS.S) net margins from CSP`s total company dollar return on equity for 2009 because

7 Cs?a. 1U, 4 at 4-5:'Yr. I at V-39..
8 t;e.s. gx. 6 at 6i'1'c. S at 134,1*139, i43:-1^<
9 AIF-pluo 8$P casM Order at 57-52 V=rmh 1$, 7M); Fat4y on 1"{elxParhAS at " Qutg 2A 2009^ and

aeacmd ankry m Itetaeaxu2g at 24 (Nc,venber 4. 20d9).
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OSS margins result from wholesale transactions subject to FERC jurisdiction and not retail
trensactions. AEP-Ohio admits, however, that there are other nonjurisdictional activities
that the Companies did not attempt to fully jurisdictionalize for 2009 earnings put'poses
although the Companies claun the right to do so, if necessary. The importance of ABP-
Ohio's selective application between SEET and jurisdicEional rate plan transactions was
discussed by Staff witness Cahaan. Mr. Cahaan testified that if the OSS were excluded
from the net income (numerator) then there should have been an adjustment made to the
common stock equity (denominator). Failure to make such an adjustment tends to lower
the overall return on equity. (Cos. Ex. 4 at 5; Cos. Ex 6 at 6-7; Tr. at 36; Staff Ex. 1 at 19-20.)

AEP-Ohio submits that IEIJ-Ohio's motion to dismiss based upon IEQ-Ohio's
reading of Section 4928.143, Revised Code, as well as IEU-Ohio's criti,cisms of the
Companies exclusions and deferrals for purposes of performing ROE calculations is
without merit. Regarding IEU-Ohio's contention that the first annual period for the
calculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEP-Ohio
clavns that this position is contrary to determinations made by the Commission In the
Companies' ESP proceedings. The Companies state that the Commission specifically
found that AEP-Ohio's ESP was authorized effective January 1, 20000 The Commission
later confirmed the January 1, 2009, start date of the Companies' FSP in a:March 30, 2009,

entry nunc pro tunc and in an entry on rehearing issued on July 23, 2010. Therefore, AEP-
Ohio argues, the first annttal period of the Companies ESP is calendar year 2009, and IEU-

Ohio's contention otherwise is incorrect.

IEU-Ohio's argument that Seciion 4928.143(F), Revised Code, requires a
jurisdictionalized earnings aAocation study, based on ESP rate plan-approved services, is
also incorrect, AEP-Ohio argues. The statute does not speCifically requira, claims AEP-
Ohio, that the Commission perform a comprehensive jurisdictional alldcation study in
order to determine an earned ROE appropriate for use in the SEE'1'. Rather, the
Companies submit, FERC Form 1 data provides a reasonable starking point from whiclt
appropriate adjustments can be made in order to develop an earne.d ROE.

Next, AEP-0hio disputes IELT-Ohio's contention that the Companies' filing contains
faulty data insofar as the net income reflects inclusion of the expensea associated with
CSP's Waterford and Darby generating stations. Adopting IEi7-Ohio's logic, AEP-Ohio
claims, would mean that every item of expense not related to an ESP rate adjustment

would be adjusted out of expenses resulting in an artificlal inflation of earnings far
purposes of applying the SEET. Such a position is inappropriate, the Connpanies claim,
because such an approach reflects a traditional ratemaldng analysis pursuant ta Section
4904.15, Revised Code, rather than favorably oomparing the ESP to the expected resalts of

'o ASP-Ohio E8P mses, Order at 64 (March 18,2009).
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a MRO as intended by the General Asseznbly. AEP-0hio urges the ConnAUssion to reject
IEU-Ohio's position for purposes of developing the SEET analysis in this proceeding.

Lastly, AEP-Ohio's arguments responding to intervenors concen3H legarding the
exclusion of OSS, deferrals, and the failure to fully account for other ltaajuriadietionel
activities are addressed under specific topic areas and not further addressecl in this sectiolt
of the Commissiori s decision.

IEU-Ohio's motion to dismiss is denied. The Commission has alrPa(ly fully
addressed the start date of Al?P-Ohio's ESP.11 Likewise, we reject IEU-(?hio's cozttention
that the Com.panies' application cannot proceed as fiEl"-Ohio did not perform a
comprehensive jurisdicfional allocation study. Nowhere in Section 4928.143(P), Revised
Code, is a comprehensive jurisdictional allocation study resluired in order to detP+*++tnP an
earned ROE appropriate for use in the SEST. Nor do we find that a: comprehensive
jurisdictional allocation etudy is the only manner in which to determine an earned ROE for
SEET. Rather, we find that it is acceptable to make appropriate adjuabitenfis to FERC Form
1 data in order to develop an earned ROE for SEE'T. In lnaldng this detertnin.ation; we
note that, under applicable provisions of Section 4928.01, Revised Code, and under Section
4405A3, Revised Code, an electric utility is not limited to a subset of afnu's ac{ivities that
may be regulated under an ESF. Additionally, the definition of an electric light company
explicitly coveTs f•iruus engaged in both activities subject to. rate regulation by this
Commission and activities such as transslniasion that are, in large part, subject to federal
jurisdiction. Thus, while adjuatments to IMC Forrn I data may be appropriate to isolate
the effects on ROE of the adjustments in the ESP under review, the SEBT, in #ite f>rst
instance, may be measured b.ased upon the return of common equity of tkte electrlc utility
viewed as a company without a complete jurisidictional cost and revenue allocation study.

Regarding lEU-Ohio's argument that the Companies' filing contains faulty data
insofar as the net irtrnute reflects inclusion of expenses assaciated with (>SP's Waterftrrd
and Darby generating stations, this argument is also rejected. In the Comparties' ESP
proceedings, the Commission had authorized CSP to increase revenues by $51 milli.on to
recover jurisdictional expenses associated with the Waterford and Darby faeilities.12 The
Waterford and Darby facilities had never before been included in rate bas2. Tn response to
IE[J-Ohio`s application for rehearing, the Commission agreed w.ith IEU-Ohio that the
Companies hadnot demonstrated that their churent revenue was inadeqttate to cover the
costs associated with the generating facilities. Therefore, the Commission directed AEP-
Ohio to modify its ESP and remove the annual recovery of $51 m171ion of expenses,

11 AEP_Ohio ESP, prder at 64 (March 18, 2009); FaLLry Maw Pm Tunt (March 30, 2(Y(f9); Eiizy on Ramaykg at 4145

(July 23, 2U09).
12 AEP-Uhio ESF, Order at 51-52 (March 18, 2009).
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including associated c,arr^ring chu'ges relatecl to these generation fac-ilities.t3 'I'oday, AEI'-
Obio is in the same position regard.in.g the Waterford and Darby facilities bs it was before
issuance of the FSP Order and, therefore, excluding an additinrial $51 million would be

unreasonable.

11. APPLICATfON OF SEET ANALYSIS<

A. Comparable Gronp of ComUanies ROE of Comyarable Com^....anies and

SEET Threshold

i. &EP-Ohio

One of the steps in the process to detertn'sne whetllet' an elm€?c utility has
siignificantly excessive earninga is to compare the earned return on common equity of the
electric utility to the earned retuzn on contmon equity of a group of puhUcly ttmded
companies, including utilities that face comparable business and finandat risk. AF.1'=t'Phiot
Customer Parties and Staff advocate different methods to select the comparable group tsf
publicly traded companies to develop the 1tOE to wkuch AEl'-0hio's RQEs wa71 ultirnat.eTy

be compared.

AEP-Oi^io presented the testimony of Dr. Acu1 N3akl^zja, grafessor of fittance at The

C?hio State University (Cos. Ex. 5). The process advocated by Dr. Itttakluja may be
summarized as stated below. AEP-Ohio's proposed process evaluates aUi publidy traded
U.S. firma to develop its comparable group of companies. To evaluate business risk, A,kF-
Ohio used un)evered betas and to evaluate fiatancial risk, it used the book iequity ratio. By
using data from Value Line; 4 AEP-Ohio applies the standard dedle portfolio teeTuuqu.e to
divide the companies into five di€ferent business risk g'oups and five different finanoW
risk groups (listing each unlevered beta or book equity ratio lowest to highest). AEP-Ohio
defines busi.ne„ss risk as evolvirtg from the day-to-day operations of CSP and OP, inc7.uding
the uncertainty associated with revenue stream, operating and xn,aintenanee exf?p+5esr
regulatory risks, and fluctuatituus in weather and demarZ AFP-Qhio o . quates iL.meiat
risk with the debt obligation of CSP and OP. AEP•Ohio then selects the cornpanies in the
cell which includes AEP Corporation (AEE') as the comparable gruujs cbmpanies. To
account for the fact that the business an.d financial risks of CSP and OP may differ from
AEP, this aspect of the process is repeated for CSP and C)P and taken into cc_^nsidemtiox ► 1r<

determining whether CSP's or O$'s I2OEs are excessive. (Cos. Px 5 at 5-6, i.3-18, 24-22.)

AEP-Ohio accounts for the risk faced by common equity holders by using the
Capital Asset Pricing Ivlodel(CAPM), and then attempts to verify its findings by repeatiztg

13 AEP-C.1Mo ESP cases, Order at 51-52 (March 18, 2009); E(fty on Rehearin8 at 39-36 0a1y 23, 20Q4); and
Second Entry on Rehearing at 2-4 (November 4,2009).

74 Value Line Standard Edition as of June 1, 2010.
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the analysis using capital intensity and the ratio of revenues to total assets as screens.
AEP-Ohio argues that CAPM, which is used to measure totat. market-relateld risks, is "by

far the most widely used model for taking risk into acGount." AEP-Ohio uses Value Line
betas for AEP, as compared to the betas of Cc,P and OP, to canfirm the mnservative nature
of AEP-Ohio's proposed m.ethod. To account for any difFerence in the'caTrital stracture of
CSP or OP, as compared to the capital structure of the compani,es in the comparable group
companies, the electric utility examines the unlevered beta and the debt/equity ratio of the
publicly traded comparable companies as a part of determining their ROE. (Cos. Ex. 5 at

18-25.)

AEP-Ohio again advocates, as it proposed in its ESP proceeding and ia 09"786, that
an electric utility's earnings not be considered sigriificantly excessive if the annual
Pam;ngs are less than two standard deviations above the mean ROE of the comparable
group of companies. The Companies explain that approximately two standard deviations
(w}uch is equivalent to a 1.96 standard deviation adder for S$ET purposes) is equivalent to
the lraditiona195 percent confidence level, and the 95 percent confidence level provides
for a reasonably acceptable risk of false positives. Further, this process for seleelion of the
comparable group of companies is preferable, aocording to AEP-Ohi©, because it is
objective, as it relies on market-based measures o€ risk, best targets comparable com.panies,
delivers a reliably large sample of comparable companies and can be replicated in future
proceedings. Further, AEP-Ohi.o confirms its proposed method by repeating the analysis
us3ng other business and financial risk measures and a larger population of companies to
form the comparable group of companies. (Cos. Fx. 5 at 5-6,13.)

AEP-Ohio concludes that the mean ROE for the comparable group of companies for
2009 is 11.04 percent with a standard deviation of 5.85 percent. Multiplying the standard
deviation of the comparable group of companies by 1.96 (corresponding to a 95 percmt
confidence level) yields an adder of 11.47 percent. Thus, AEP-Ohio's SEET aralYsb Yields
a threshold ROE, the point at which earnings should be considered signifir.antly excessive
for 2009, of 22.51 percent (11.04 +11.47) for CSP and OP. (Cos. Ex. 5 at 39,45.)

Opposition to AEP-Ohio s proposed SEET analvsis

Customer Parties and Staff argue that there are a number of errors with the method
advocated by AEP-O'hio. First, Customer Parties ¢laum khat AEP-Obia`s approach for
determining the comparable group companies identiE.es comparable utility and publicly
traded companies based on the business and financial risk profile of AEP and not CSP (or
OP) in contradiction of the language in Section 4928.143(F), Revised Code, whidt dixects
the Commission n^ot to consider the revenues, expenses, or earnutgs of the.electric utility's
affiliates or its parent company. Second, Customer Parties contend that AEP-Otuo's
process establishes an ROE threshold for SEET based on a 95 percen.t confidence interval
and, as such, only 2.5 percent of companies wonld ever be determined to have
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significantly excessive earnings. Customer Parties argue that using such a high confidence
interval results in an excessively high ROE SEE1' threshold. Third, Custottyer Parties argue
that Ab'P-Ohio's method does not directly adjust the ROE for the capital structure and cost
of debt of CSP to appropriately acernmt for the differences in financial risk between ^`''P
and the comparable companies. Ultimately, Customer Parties contend that AEP-Oltio's
proposed SEET analysis does not provide a direct ROB S.F?ET for CSP. (Joint inv. Ex. l at

24-26.)

Staff notes a number of advantages and some disadvantages with A.EP-Ohids SEET
process. Staff supports AEP-(7hio's proposed SEET process to the extent that it yields a
reliably large sample and is objective as a result of its relianee on market-based measures.
However, Staff asserts that AEP-Ohio's process very significantly reduces any aspect of
judgment as to the appropriateness of any company included in the comparable group of
companies. Staff also argues that AEP-Ohia's implementation of the CAPM does not
allow for the consideration of the type of business risk and, thus, aeates a group of
comparable companies with diverse business risk which produces a large variance. Staff
argues that AEP-Ohio's use of CAPM to evaluate business risk is misplaced. Staff
interprets Section 492$.143M, Revised Code, to focus on the company's business risk as
opposed to the investor's diversifiable business risk. Staff also dislikes AEP-Ohio's
reliance on unlevered betas as a part of the SEET process. Staff reasoms that unlevrered
beta measures are not stable. Finally, Staff rejects a statistical definition of "significarttly"
for three reasons. ln this case, it is Staff's opinion that the Companies' proposal for
statistical significance is egregiously excessive and co ulterintuitive to the requirements of
SB 221. According to Staff, a statistical definition of "significant" does not provide a useful
or satisfactory interpretation of the legislative language, common sense or the ordinary
meaning of the words as used in the English language. Staff believes that there is no
reason to irnplement a sdentific process for statistical inference when direct observation to
reach a conciusion is feasible. Although Staff recognizes that direct observation to surmise
a result could put the electric utility in the position of tryin,g to prove a negative, Staff
believes it is in essence a method to avoid false negatives lilee the Companies' proposed
method is designed to avoid false positives. (Staff Ex.1 at 3-9,12-16.)

2. Customer Parties

Customer Parkies advocate a seven-step process by which to determine the SEbT
threshold ROE which may be summarired as follows. (1) identify a proxy group of
electric utility companies (ele<tiric proxy group); (2) identify a list of business and fin.artcial
risk measures for the electric proxy group; (3) establish the ranges for the business and
financzal risk indicators for the companies in the electric proxy group; (4) screen the Value

Line database to identify a group of comparable public compani.es, induding electric

utilities, whose business and financial.l risk indlcators fall within the ranges of the electric

proxy group; (5) compute the benchmark ROE for the group of comparable public
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eompardes, ineluding electeic utilit3es, (6) adjust ffie bertdWIar),: 1Tf1R. for the
stractures of t~31'; and (7) add a ROR prezMium to eatab3ish the SF.'R'I' threshold ROE.

Inv.Ex.1 at S.)

Customer Parties first creeted an e?ectrlc proxy gmp by reviewtg utilitles frt the
ALIS tllltiEy Reports based cm. four criteria. The electric proxy group ineludes 15 etec+,rlc
utilities with; (1) at least 75 peremt of revenue from regulated electrie, (2) an lnvestanent
grade bond rating; (3) total revenue of less than $10 biliion; and (4) a thxve-year kdistory of
payin% cash dividends (ZEi07 2D10) wiffi no dividend redut.#o;ns.15 Customer Parties
reasvn, that this aspect of its proposed SEET analysis is appropriate, as it is common to use
this screening process in estimating the cost of capi.tal an public utility rate cases and
because the procesg results in a group of businesses with sinnt1ar bcrsiness and financial
characEeristi<s to the utility at issue, in tbi.s case CSP. After excluding forirign comf?aYdes,
Customer Partie.s use three business and fmancial risk indicators, beta, asset turnover axid
common equity ratios, from the electric proxy group to esttabUsh r"es for beta, asod
tu.rnover and common equity to develop the comparable group of companies as
in 5ection 4928.143(1'), Revased Code. (foint Inv. Rx, 1 at 9-15.) -

Step 4 of the process advocated by Customer Parties a,s to sereen the la
,,<__,_

irvestmerat Analyzer 2024 to develop ttie coznparable graup eompanies u
financial risk indicators with3n the range of the eles#Ic util9.ty proxy group,
cornpanies compose Customer Parties' can`tparabte Woup of cOmpanies wl.tlt 15 electric
utll3.tics, 28 gas and eleetrzc utilities and qnly two non.utiJ.itY coMPaniea. tlnder Oust"ner
Parties` proposed 3fsEI`, the next step is to daWuvne the Meciian ROE for the coznparable
group conapani.es, in this case, 9.55 permnt for 2009. Ctuttmer Pmties argue that it is
appropriate to use the median. p'.OE, as opposed to the m,egt R.C.)R, to avoid tle fitpad of
outliers in the distribution of the RORs, as the presence of outliers can gCeatly fnflaw the
standard deviation of the crnnparable group companies and ultlmately irrflate the £xM

threshold ROR. (Joint Inv, Ex. 7. at 15-21; JRW -23 JI.2V1 -3F Cos. Br. at 32.)

Next, Ctstaruer Parties adjust the bene.bmark ROE a the coMparable 6rrau
co»rpanies fc>r ffie capital strncture of CS;' to account for the diffe.rereces in finatr.cW r?
between the comparable group of companies and G5P. Under Customer Partles` proposed
sa'p analysis, the beneluxzark ROE fm GSP is 9,58 percent and the benckunarle ROE for the
comparable group of companies is 9.55 percent. Customer Parties reeomrnettd a 200 to 400
basis point prearium adder to the bendunark. ROE of the comparable gvoup of companies
RfJp to establish the threahold RfaE for si .uf"icantly excessive eaxninp for the year 2009.
Customer Parties emphasize tbat the 200-00 basis points preresium should not be
considered an unchanging precedent but is based on the ROE adder used by the FUC for
transmission irxvestments that are not routine and riskier than the usual xnvestzne[tts w.ade
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by transmission companies. The rationale is that the basis points premium is an
administrative standard based on informed judgment for additional risk. In comparison,
Customer Parties offer that setting the SEET threshold 200 basis points over the returns of
the comparable group of companies is an appropriate proxy for the significantly excessive
earnings threshold for AII'-OYu.o and, in its opinion, is consistent with the Couunissi.on's
adoption of the 200 basis points "safe harbor" provision as set forth in 09-786. Under this
analysis, Customer Parties argue that the threshold ROE for CSP is 11.58 percent to 13.58
percent. OPAE supports the SEET analysis advocated by Customer Parties (Qoint Inv. Ex.1

at 7-8,17-23; OPAE Br. at 6-7.)

Qpposition to Customer Parties` pronosed SEET analysis

AEP-Ohio argues that Customer Parties' proposed SEEI analysis does not meet the
objective required by the statute that the comparable group of companies match the
business and fmancial risk of CSP and OP. AEP-Ohi.o also asserts that Citstomer Parties'
method presupposes what kind of companies ought to be a match for CSP or OP by use of
the electric proxy group, limits the sample of companies available.and rules out publicly
traded companies that may have been a better match to the electric utility. AEP-Ohio also
reasons that Customer Parties' process does not produce a reliably large sample of
comparable companies_ AEP-Ohio suggests that Customer Parties implicitly recognize the
relatively small sample size by modifying the results to etiminate outliers and by using the
median rather than the mean based on a misinterpretation of Section 4928.143(F), Revised
Code. tAEP-Ohio reasons that the median is inadequate for purposes of the SEET analysis
because it does not respond to the variation in the ROEs among the comparable group of
companies. AEP-Ohio advocates that the mean and standard deviation better ca.pture the
information regarding the ROEs of the comparable group of companies and the
distribution of their ROEs. AEP-Ohio notes that the mean ROE of the electric proxy group
is 9.74 percent. The Companies contend that Customer Parties' proposed SEET analysis
process includes the FERC adder based on an arbitrary calculation that has no conneethon
to the comparable group of companies to whose mean or niedian the ROE is applied.
AEP-Ohio asserts that the Customer Parties' approach lacks objedivity: Further, AEP-
Ohio argues that Customer Parties' method produces the same result for all electric
utilities in Ohio as well as others across the country and includes only two non-utility
companies out of the 45 that form the Customer Parties' group of compar,able companies.

(Cos. Ex. 7 at 1-5, 7-9.)

AEP-Ohio contends that Customer Parties' use of the beta range produced by the
electric proxy group is inappropriate to compare to the year-end value for CSP. Because
CSP's beta is higher, since it is a smaller company, Customer Parties' an.alysis necessarilY
puts CSP's beta outside of the range of the electric proxy group beta, causing a misguided
comparable group of companies to be composed. According to AEP-Ohio, Customer
Parties' method implements a screen for business risk too late in the process and utiliz.es
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inappropriate screens. AEP-OYdo contends that Customer Parties' proposal lnixes
business and fuian.cial risks where SB 221 requires the consideration of both business and
financial risks in the formation of the comparable group of companies. (Cos. Ex. 7 at 5-6.)

Further, A.EP-Phio asserts that Customer Parti.es failed to correctly adjust the data
for the comparable group of companies for the capital structure of CSP. The CgmpaXries
contend that Customer Parties should have cansidered short-term debt as well as long-
term debt, preferred and common equity..(Cos. Ex. 7 at 6-7.)

Finally, AEP-0hio argues that Customer Parties' adder is arbitrary and produces an
unreasonably high number of compazti.es that would fail the SEET. Wit'h the 200 basi,s
points adder, and using Customer Parties' benchmark ROE of 9.58 percent, and a
threshold ROE *n?n;mum of 11.58 percent,.AEP-(?hio eoncludes that almost one in every
four companies in Customer Parties' comparable group of companies would have
significantly excessive earnings. Further, AEP-Ohio reasons that, pursuait.t to Customer
Parties' SEET analysis, if applied symmetrically, to a mean below 7.58 percent and above
11.58 percent, nearly half the comparable group companies would have earnings that were
significantly excessive or deficient under Customer Parties' proposed 200 poin#s adder.
AEP-Ohio argues that such results demozistrate excessive failure rates in the application of
the SEET with dire consequences for attracting capital to Ohio's utilities. (Cos. Ex. 7 at 10-

11; joint Tnt. Ex. 1 at Ex. JRW-4.)

3. Staff

Staff presented the testimony of Richard Cahaan, consultant to the Gapital Recovery
and Financial Analysis Division of the Utilities 17epartment. StafYs SEET arWysis
proposal is based on a three-step process: (1) detersnin.e the ROE for the gt'oup of

companies with comparable business and financial risks; (2) establish a threshold ROE that
is significantly in excess of the ROE for the comparable group of eompanies; and (3)
calculate AEP-Ohio's ROE for use in the SEET. (SEaff Ex. l at 1-2.)

After evalnating the SEkT analyses offered by AE1'-Clhiu and by Customer Parties
in this proceeding, as well as the model advocated by Dr. Vilbert in the F'irstEneRgy
Companies SEET case,16 Staff posits that, while each approach is considerably diffemnt,
the results are not so di#ferent. Staff characterizes AE'P-011io`s model as theoreEical,
abstract and academic and Customer Parties' model as more traditlonal. Staff claims that
the Customer Parties' comparable group of companies indudes an an.omaly com.panY or
isolated outlier with one portion of its business that is characteuistically cptite different

16 In the Matter of the Apptimbbn of Qhin Edison Company, The Cleveland Electric Itlummrratlrzg Company, and The

Toledo Ediam Comryany jor AdmfnistmtLrrt of the Signtfscant[y Exccessive Fnrnings Test Under Sectiatt

4928.1430, Reoised Code, and kxle 49011-35-10, Ohio Adadttistratine Code, Ceee Na 10-1265-EI.-UNG
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from utility generation and distribution assets. Staff reasons that it is not unusual to
eliminate the highest and lowest observations irL a sample to calculate the mean and, if the
high and low outliers were omitted from the Custoraer Farties` process, the mcau wwould
be 10_06 percent. In light of such a comparison., Staff reasqns that Cuatomer Parkies" 9.58
percent ROE for the comparable group of coznpanies is low. Fiowever, the 'w'i.tness
acknowledges that, if the median ROE is used, Staff's proposed adjustment to elindr?ate
the outliers would have no affect on the ROE of the comparable group of cxrmpanies.

{Staff Ex_ 1 at 3-9,12; Tr. fff at 518).

In the app3ication of 5RET, the Staff declares that it is appropriate to recognize a
range of reasonableness as opposed to the accounting accuracy usually assoc9,ated with
public utflity regulation. Consistent with that reasoning, Staff notes that the ROE as
presented in two excthange funds, namely zSirares Dow JanBS U.S. Ufi2ities Sector Ittdex Fund

and Utilities Select Sector SPDR Fund, have a weioted average ROE of 11,15 percent and

11.39 percent, respectively. Staff offers that these independently dekermined RC?ES
conf9rm the reasonableness of the ROE offered by the parties to tWs case. Considering the
SEET analyses offered and Staffs expressed advantages and disadvautagea of each parties'
proposal, Staff witness Cahaan believes that the mean RQE for the group of oonnparable .
companies is reasonably within the 10 percent to 11 percent range with a bit more
evidence on the higher side of the range. (Staff Ex. 1 at 3,11-13)

Operating under the theory that °sigtuficantly excessive" is aqonsept of faixness,
Staff advocates that, rather than a 200400 basis points adder to the mean of the
comparable group companies' ItQE, the threshold ROE be expressed as a percentage of the
comparable group companies' benchrnaXk ROR, The benefits of using a percmtage of the
comparable group companies' benctunark ROE incorporates an adjustment that works
and is reasonable in deflationary and inflationary economic ctmdi.tiotrs. Siaff advocates a
50 percent adder to the comparable group of companies' ROE to establish the SfvB`I'
threshold. Staff explains thatr 9n this case for 2009, the 50 percent adder is in the
reasonable range by comparing it to CSP's current embedded cost of debt. Staff argues
that if the result of subtracting the addeer from the comparable ROE yi,elds a result that is
near CSP's cost of debt, the adder is reasonable. Sta#f, therefore, recommends a SRET
threshold for CSP of 16.05 percent before the company's earnings may be eoisidered

sigrdficantly excessive. (Staff Ex.1 at 13-17).

Finally, for efficiency of the anuual SEET analysis, Staff proposes. thatr in future
SE$T cases, the Commission direct Staff to offer a benchmark ROE based on an Index or
combination of indices announosd in advance and that parties to the qm put forward
analysis for adjustments or modifications to the indexed benchtnaz'1cs (Staff F.x.1 at 12).
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Qppositiorw to Staff's analysis

AII'-0hio argues that Staff's proposed 50 percent adder is roughly equivalent to
less than one standard deviation and is too Iow when the frequency with which a
company will be considered to have significantly excessive earnings is considered.
A.ccording to AEP-Oliio, the 50 percent adder would cause more than one out of every
three companies to be found to have significantty excessive earnings. Further, AEP-Ohio
notes that under Staff's proposal, where the comparable group of companies are right-
skewed and fat-tailed, an even greater portion of companies would be beyond the
threshold ROE. (Cos. Ex. 5 at 39-40; Cos. Br. at 40-41.)

4. Commission decision on comnarable companies and comvarable

coit^anies` ROE

Contrary to Customer PaYties claians, AEP-Ohio took into account the business and
financial risks of the electric utility in determ;ning its comparable group of companies and
adjusted for the capital structure of the electric utility. AEP-Ohio's determination of the.
comparable group of companies was initially determined by publicly traded companies
that sliare similar business and financ9al risks, and the use of the beta of AEP-Ohio, as
opposed to the beta of CSP or OP, does not negate the validity of the comparable group of
companies selected under AEP-Ohio's analysis. The Commission is concerned that
Customer Parties' determination of the comparable group of companies was developed
from an electric only proxy group which predetermines, to some extent, the characteristicB
of the comparable group without any direct relationship to the electric utility, and, most
signfficantly, produces the same comparable group of companies for all Ohio's electric

utilities.

Given the divergent methods with which each party computed the comparable
companies' ROE, including StafYs use of two independent indices to oonfiirnt the
reasonableness of the resulting I2OEs, the evidence indicates the compara4ble benclnnark
ROE is in the general range of between 10 percent and 11 percent. Thus, fltts is the range
within which the mean of the comparable companies should be established. However, we
believe that the reason4 cited by Staff and AEP-Ohio warrant establishing the benchmark
at the top of the range, 11 percent, rather than the 10.7 percent recon?mend$d by'the Staff.

S. AEP-Ohio 2009 Eam.ed ROEs

AEP-Qhio witness Thomas E. Ivfitchell presented testimony that- supported the
Companies' calculation of CSP's and OP's earned ROE for the 2009 SUT, proposed
deductions to the Companies' ROEs and quantified the revenue producircg provisions of
the Comparues' ESP. AEP-Ohio calculates each electric utility's ROE by vaing the net
earnings available to common equity shareholders campared to the begirming and ending
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average equity for the year ended December 31; 2009, as dictated by the C.oounission in 09-
786. AEP-Ohio witness Mitchell testified that there were no minority interest, norl-
recurring, special or extraordinary items for CSP or OP for the year 2009. Thus, without
any further adjustments, AEP-Ohio determined an ROE for OP of 10.81.percent and for
CSP of 20_84 percent for 2009. AEP-Ohio ackitowledges that included in the earnings of
CSP and OP are nonjurisdictional eantfngs (exduding as it proposes off-system sales) that
it did not attempt to fully jurisdictionatize for purposes of the 2009 SEET analysis;
however; AEP-Ohio asserts to reserve the right to further jun.sdictionalize its earidngs if
necessary. (Cos. Ex. 4 at 3,5, Ex. TEM-1 at 1; Cos. Ex. 6 at 7.)

Based on the Companies' determination of the mean ROE of the comparable group
of companies of 11_04 percent, the Companies concluded that OP was within the safe
harbor provision of 200 basis points above the mean of the comparable groap of
companies and, thus, did not have significantly excessive earnings for 2019 (Cos, Ex. 4 at 3-

5; Cos. Ex. 6 at 7-9).

Customer Parties and Staff acoepted the Companies' calculation of CSP's ROE of

2Q.84 percent for 2009 and OP's ROE of 10.81 percent for 2009, excluding any adjustments

(joint Inv. Ex. 2 at 18; Staff Ex 1 at 18).17

1. Commission decision on SEET Tbreshold

First, to the extent that AEP-Ohio failed to further jurisdictionalize its 2009 eamings
for the SEET proceeding, AEP-Ohio has waived its right to do so suubsequen.t to the
issuance of this Order. The parties to this proceeding should not be required to revise
their position or the Commission reconsider its Order because AEP-Ohto elected not to
further jurisdictionalize its earnings before the application was filed.

In 09-786, the Commission concluded that, for purposes of the SEET analysis, any
electric utility earnings found to be less than 200 basis points above the mean of the
comparable group of companies would not be significantly excessive eanrdngs 18 In this
case, depending on the comparable group of companies selected and the range of the
comparable campanies' ROEs, the ROE spans from 9,58 percent, as proposed by Customer

Parties, to 11.04 percent, as proposed by AEP-Ohio. The Commission observes that under
any parties' proposed SEET analysis presented in this proceeding, OP's earned ROE is less
than 200 basis points above the mean of the comparable group of companies. Thus, we
find that OP did not have significantly excessive earnings for 2009 pursuant to Section

17

Ss

Customer Parfies nonetheless note that it computes CSP's ROE for 2004 as s]ightly more, 20.86 peccent,
and that SNL B'manciat database compubes (SP`s ItOE at 20.82 percenk Cnstwer Parties concede that
the difference is immaterfal. (joint lnv. Ex.. 2 at 18.)

09-786, Order at29 (f.me 30. 2010).
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4928_143(p), I2evised. Code, or Pur&uamt ta the Cpu',nission s direcHves isc 09-^ d
will not further aaalyze the eaniings of OP as a part Of tlus 2009 S'M. pmeeedtng.

Further, we fLud the Companies' stra.igh.t-foiward oaiculatiOn Of (^5f"a and i`):p's
earned ROE for 2W9 to be reanamable, eoro3skont with the, requireatcmtts of Seeta.on
4928.143(F), Revised Code, and the directives of tAe Cornrn3ssiaar. es set fortli in 09-7$09
We address the related argtxmE:nts of TOiI-C)hio regacding the jtuisdietianali?,ati.on of C5P's
and OP's revenues above in the procedural sectan of this order and, therefore, see no
reason to restate our findings vn: the issue again here.

To recap the nosition of the parHes, AEp pkdo advanm a ?." SM thxeshold. #car

CSF of 22.51 pereent. At the ssther end of the spect3'urm is Cust?mner Parties, who argu,e
that, under its proposed $tET analysis, the threshold ROE for C-SI' is in the range of 11. 58
percent to 13:58 percent. Staff advocates a 50 percent adder to the RM of the atmparatkle
group of companies which when added to its recommended ben.chtnacls ROE of 10,70

yields, in this case, a SEBT threshold of 26.05 percent for CSI',

the deteratinaticm of the a'"VRE'1' threshold, in 49-786, a nuutbea,` of
coatrnenters requested a"bright litte s''^t9stlcat analysis test for the eval.u.ation Of earnings-"

Wh'ale the Comnussion agreGd that "statistical analysis can be one of mafey vsefid toales,"
we declined to adopt such a test. We concluded, 9anstead, that "sigificantly exccsa
earnings shovld be deterrauned based on the reasonable judginent Of the Cmmissiort oA a
ease-by-case basis." OOur Order n,oted the signifiea,nt variation among C}hio electcie utaatt.aes
and went on to identify TesiSc factors which the Commiss.ion woWd evnssder in its cfese-

by-case analysis.

tllhe Commission WW give dtas considarAtion to toxtatn foc.'toro,
i.ncluding, but ncst. 13mited to, the eiectrie utiLityy'e niost reeen.tly
authoxLzed retttrn QrL equity, the e.Fecbcic utility`a ei.stC, inch>dhtg, the
followzng: whether the: el.eciric utility owns genesatitnn; whether the
P,SP uncludes a fuel and purchasezi power adostment or other
similar adjustments; the rate design and the eactent to whieh the
electiti.c utility remazris subject to weather an.d econ4mve rlak; capital
commitments and future capital requirements; indicators of
managemray,t perfoxtnamSe and benehmarks to other utiltties, and
2ruwvaticui and industry leaderslup with respect to meeft
indastry chaUenges to ma9ntai.n and imprcrve tite competitiveness
of t7hi4's zeommy, includ%ng research and cievelopmen.t
expencditures, inveutments itk advanced technology, ?nd innpvatlve

i9 09•7$€, t"SCxtry on ReltnarEeg at 6 (AuWF 25, 2610),
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practices; and the extent to which the electric utility has advanced
state policy.

In the current case, .4EP-Ohio again proposes a bright line SEET #hreshold based
exclusively on a statistical analysis of comparable companies, with some regard for the
Commission's directives. The Companies' recommerodation is unreasonable and
inconsistent with the statute. As we clearly stated in 09-786:

[Ultilizing only a statistical method for establishing the SEET threslhold is
insufficient by itself to meet the electric utilfty's burden of proof pursuant to
Section 4928.143(F), Revised Code. Section 4928.143(F), Reviseii Code,
places on the utility "the burden of proof for demonstrating that
significantly excessive earnings did not occur." Passing a statistical test
does not, in and of itself, demonstrate that excessive earnings did not occur.

The statute requires us to measure excessive earnings by whether "the earned
return on common equity of the electric distribution utility is significantly in excess of the
return on common equity" earned by comparable companies. Section 4928.143(F), Revised
Code. Whether any differential between the ROE of the electric utility and that of the
comparable companies is significant necessarili depends on factors related to the
individual ele^Eric utility under review. While a statistical analysis of the variation in
returns among companies facing comparable business and financial risks can provide
useful information, as indicated in our decision iu109-786, we will not rely exclusively on a
statistical approach or set a generic bright line threshold based only on variations in the
retuins of the comparable companies.

We find that not only does AEP-Ohio's proposed SEBT analysis rely exclusively on
a bright Iine statistical test for its SEET threshold, it relies on the statistical analysis to the
point of producing an unrealistic and indefensible result. If the Commission were to
accept t1EI'-Ohio's SEET analysis to determine the threshold ROE for CSP at 22.51 pe.rcent,
the Commission would be forced to accept an eledric utility ROE of less than 22.51 percent
as not significantly excessive. Without additional comparisons to justify its SEE'T
threshold for CSP as reasonable, we mndude that AEp-Ohio improperly relied on a
statistical test for its SEET threshold. In light of the Commission's rejection of Customer
Parlies' development of the comparable group of companies, we also reject their SEET
threshold range of 11.58 to 13.58 percent. Not only do we reject Customer Parties' SF.6T
threshold range in this case, we do not believe that their use of a 200-400 basis points
adder to the benchmark ROE of the comparable group of companies is optimally related to
the purpose of the SEET. We find the conceptual construct of Staff's proposal to use a

percentage of the average of the comparable companies to be more appropriately related
to the purpose of the SEE.'T.
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flltltough the purpose of the SF..ET is tp be a statutory check on rates that result in
excessive earnings, we find that one of the impacts of the SEET creates symmetry with our
obligation to ensure that a company may operate successfully, nnaintein fuiancial integrity,
atir'act capital and compensate its investors for the r?sk assumed. Among the parties'
positions we find that Staff's basic methodology best gives effect to the statutory design to
create such symmetry. Specifically, the Cornmission is persuadedd by the fact that StafYs
proposed adder's impact, if subtracked from the comparable RcJT; benchwaark yields a
result that is similar to the company's cost of debt. Givem the CoinmisSfPn's adoption of
an 11 percent ROE, the impact of a 50 percent downward adjustrnent to'the comparable
ROE results in an earnings of 5.5 percent, which is sfnular to CSP's embedded cost of delrt.
Therefore, 50 percent is a reasonable guide for establislvitg an adder.

Additionally, when there is a differential by which the return for a specifi.c elecEric
utility exceeds the safe harbor threshold established in 09 7&6, the Commission must
attribute any such amount to and allocate it between earnings thst are significantly
excessive as a result of adjustments in the utility's ESP, or to earnings that are not
significantly excessive because they reflect ufility specifac faceors, are re-asonable given the

utility's aclual performw3nce or are attributable to factors unrelated to Fhe ESP.

Turning first to utility specific factors related to iz4vestment reslCtirentents, Tisk, azid
investor expectations, the Commission must recmgnize t'hat a comparison to vther flruss
wi11 not fully capture wmpany specific factors whieh influence whethet' a rekurn is
significantly excessive. On a going forward basis, the Cornmission exfsects to reffne the
quantitative analysis associated with these factors through future SEET proceedin$s.

in'its SEET application, as set forth in the Order izx 09-786, Ivlz. H.atnrock discusses
at length in his testimony the variious factors which the Comzxtission indieated it would
take into consideration in the establishme.nt of the level of significantly exCessive earni.ngs.
lvtr. I-Iamrock discussed the capital commitments made by CSF for both 2010 and 2011, as
well as the various bqsiness and financi<11 risks faced by CSE'. The witness also explained
several ways in wt¢ch CSP has demonstxated positive management performartce an
several areas. He discussed the improved service reliability expeCienced by CSP
customers from 2003 to 2009 and the various tectuiological innovations CSP has irdtiated,
such as gridSMART, to its leadersbip in energy efficsency and peak demand response
programs. CSP amtinues to make extensive capital investments in the state of Ohio.
Customer Parties raised a concern that CSP was not making a fum commitment to its 2010
budget. The Commission notes that, on Cross-exannination, it was demonstrated that CSp
is indeed committed to spending the projected capital budget for 2010.

In terms of the various business and financial risks discussed by M. Harrtrock in

hia testimony; the Comamssion concurs that CSP is facing various business and financfal
risks. Despite the use of riders, some bypassable and other nonbypassablg riders, the fact
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remains that initial capital outlays must be made to fund many of the activities
enumerated by CSP. In addiiion to initial capital outlays that CSP must auike in order to
fund its obligations under its ESP and its provision of service in generat; there are other
risks, not clearly associated with a rider, of which the Commission must re.ntain mindfu.l.
For example, the Commission concqrs with C.csP that electcic utilities are not assured
recovery of their generation assets due to the change in the regulatory environmenti the
prospect of future industry restructuring and carbon regulation is unicnown; and market
prices for genera(ion-related services are volatile. Lastly, the Coxrtutissiton gives
consideration to the diall.enge of fulfilling the various massdates of $A 221, wi.thin the
context of a rapidly changing electric market.

The Commission also takes into consideration the fact that CSF'Q sqrvim reliability,
both in terms of the number of outages experienced by its customers and the length of
those outages, has improved. CSP's ach.W frequency of outages (5AIFI) wei,tt from 1.91 in
2003 to 1.31 in 2009. During the same period, CSP's number and duration of cxutagea
(CAIDI) went from 148.6 to 122.6.

Additionally, the Commission notes that CSP's rAost recently authpri.aed ROE was
12.4b and, while dated, it may still be influencing earned returns and. should be
acknowledged and considered. We also believe, in light of the cuxtent ec4nomic situation
across the state, it is unreasonable to overlook economic vofatility in the Sk7ET analysi.s.

The Commission also believes conaideration should be given to C51's camzzutment
to innovation. Tn particular, the Coanmissi.on believes that consideration should be given
to CSP's gr3dSMART prograxn. C.SP's gridBivSA32T psogra.m is a holistic'approaeli to the
deployment of gridSMART and, as such, as noted by Mr. I-lararirock, received the highest
rating among all demonstration grant applications to the U. S. Department of Etier'gy.
Further CSP has agreed to initiate a Phase 2 gridSMART program.2°

La.stly; the Cozmmission must alsa inctude in its coiWdesation C^''P's efforts to
advance Ohio's energy po7icy and future committed capital investments. C9P far
exceeded the established benchmark requirements both in the area of energy efficiency
and peak demand response. CSP continues its innovation efforts and dedication to Ohio's
energy policy by its commitrnent to provide $20 iniUion in funding to a solar project in
Cumber]and, Ohio. Not only will this project advance the atate's energy policy, buk it wi}I
also bring much needed economic development activity to Ohio, Vaxloin parties nated
that this commitment was contingent on several other factors and questioned the
appropriateness of giving any consideration to this invesiment. The Comtitission remains
confident that this project will move forward and the funds wilt be expended for this
project in the near future. Nevertheless, should this project not move forward in 2012,

20 See AEC'Ahio Notice of Withdrawal of the Stipulatian filecl De^.̂ ember 16, 2Q1Q.
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such that the funds are expended in 2012, the Cornmission requires the $70 million to be

spent in 2012 on a similar project.

Giving due consideration to the afareementioned factors, and keeping in mind the
nature of the SE6'I', the Conuniasion believes that Staff's 50 percent baseliiie adder should
be adjusted upward. Thus, the appropriate percentage to be added to the mean of the
comparable group companies is 60 percent which in this case yields a SpET threshold of

17.6 percent.

C. Adiustments to CSP's 2009 Earnin

1. Off-system sales

(a) AEP-Ohids SEET av lication excludes

AEP-Ohio submits that its RQFs should be reduced for QSS marg[ns (after federal
and state income taxea). Based on AEP-E)hio's interpretat3on of Seckion 492$.143(F),
Revised Code, only those earnings resulting from adjustments included in AEP-Ohio's
ESP are part of the SEET analysis proeess. AEP-Ohio reasons that OS5 marons are based
an wholesale transactions, approved by FIIZC, and excluding OSS margins from SEET
complies with well-settled federal aonstitutional law. AEP-t3hio argues that under federal
cxmstitutional law, the State is preempted from interfering with the Companiea abi)ity to
realize revenue rightfully received from wholesale power sales puxsnazit to contracts or

rates approved by PERC. Pacific Gas & Etectric v. Energy Resources Comm., 461 US. 190

(1983) (Energy Resourr.rs Conmr.); Naniw7uria Power & Light Co. v. Thorn.hurg, 476 U.S. 953

(1986) (Nantahala); Mississippi Pmuer & Light v. Mfssissipyi, 487 US. 354 (1988) (MP&L);

Pacific Gas & Electric Co. u. Lynch, 216 F. Supp. 2d 1016 (N.D. Cal. 2002) (Lynch). AEP-Ohia
extends that reasoning to conclude that, just as the state may not trap FERC-approved
wholesale power costs, it may not, in effect capture or siphon off the revenue the
Companies receive from FERC-approved wholesale sales for the purpose of reduring the
retail rates paid by Ohio customers. Any such order by the Commissicn, according to
AEP-C3hio, would conflict with the Federal Power Act and Congress' power under the
Supremacy Clause. AEP-Ohio further alleges that this type of economic protectionism
would also violate the federal Commerce Clause. New Engtand Power Co. v. New

Hampshire, 455 U.S. 331(1982) (NEPC). Thus, AER-Qhio declares that it would be uulawful
for the Companies' OSs eartti.n.gs to be included in the computation of any sign3ficantly
excessive eamings. To that end; AEP-Ohio proposes that, to avoid any jarisdictional
confHct, O5S margins be e(cluded from AEP-0hio's earnings to comply with Section
4928.143(F), Revised Code. Consistenf with this reasoning, AEP-ohio rettuces it earnings
attributable to common stock after taxes and adjusts its ROE for CSP from 20.84 gereent to
18.31 percent (Cos. Ex 4 at 5-6, Ex. TEM-1; Cos. Ex. 6 at 6-7.)
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(b) Staff's positions as to OSS

Staff takes no position on the inclusion or exclusion of OSS from the SEET analysis.
However, Staff argues that the Companies' calculation to exclude OSS from tSP's earned
ROE is incorrect. According to Staff, to appropriately exclude OSS margins from CSP's
earned ROE there must be an adjustment to the equity base of the ROE. Staff adjusts the
denotninator, common stock equity, to account for that part of the equity whirh finances
the generation plant which facilitates f,?SS. To make the adjustntent, Staff fizst catculates
the amount of equity that supports production plant, which is 513 percent of CSP's total
equity. The next step is to allocate that portion of equity to OS$ by usiutg the ratio of sales
for resale revenues to total sales revenues, which equals 13.9 percent. StafYs calculation

results in $93.4 million of the totai average equity of $1,302.6 million being allocated to
OSS, leaving the rernaizung average equity balance at $1,209.2 milliorL As adjusted by
Staff, CSP's ROE after exeiuding OSS, acknowledging the corresponding equity effect,
produces art earned ROE of 19.73 percent as opposed to the 1$31 percentoffered by CSP.
(Staff Ex. 1 at 19-21, Ex. 3)

Custromer Parties oppose any adjustment to CSP's earned ROE of 20.84 percmt.

Nonetheless, if the Comn„SGion elects to exclude OSS margins from CSP's earned ROE,

Customer Parties admit that the Staff's proposed revision to the calculation is an
appropriate starting point although it understates the company's earned return. (joint lnv.

Br. at 29-31.)

AEP-Ohio explains that, despite Staff's daims that the Companies' calculation to
exclude OSS from CSP's earned ROE needs to be refined, according to AEP-Ohio, the
calculation is consistent with the Commission's directive as to the calcnlation of equity in
09-786 (Cos. Ex, 4 at 4-5; Tr. at 78)21

(c) Cnstomer Parties' nosition on OSS

Cvstomer Parties, as supported by OPt1E, vehemenfly oppose any adjustment to
CSP's earned ROE of 20.84 percent inciuda`ng M. Customer Parties renson that OS5 are
sales by the utility to individuals or entities that are not Obio retail customers. OSS are
possible, Customer Parties explain, by generation plant that otherwise produces power for
Obio re(ml electric customers; generaHon facilities built for the benefit of and funded by
Ohio customers. Customer Parties are adamant that CSP's jurisdictianal customers have
funded a return on as well as a return of the generation assets used for OSS transactions.
Thus, Customer Parties and OPAE reason that it is only equitable to indude OSS earnings
in CSP's SEET cralculation. (joint Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.)

21 09-786, Order at 18 Qune 30, 2010); Entry on Rehearing at 6 (August25, 2010).
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Customer Parties offer that in 2009, aP's earrdnp frgr;t CGS were 02,977 rniltiur<,

In comparison to CSr"s total earnings of $271,504 mlllon, 12.1 percent of CSp`s total
earnings. If, as AEP-f7hio requests, earxting.-̂ ^ frozn OSS are excluded from the SUT

analysis, Custorner Parties argue that the 4.omredssfon would be comparing 87.9 percttt of
CSP's earnings to 100 percent of the earnings of the comparaizle group of companies,
biasuig, the SEET analysis itt favor of A.EP-01uo. Customer Parties plead that such a
compacison is in conflict with the lan&uage of Section ^k928-1^(F),1tev3r^ Code, and will
rencler the SEET analysis meaningless and asyinmetrical, Ftirrther, Customer Parties
contend that OSS are an inherent ctrmpotxent of the company's earrungs, as prescribed by
generally accepted accouniing principles, as such eat=niF+gs are reported to the 5eeuritiea
and Exchange Coiruniasion (SEC) and BERC. Customer Parties declare tb.at modffyin%
such reported earnings would be inconsistent with federal law gs weA as EMC and SEC

1';4TYA° 4accounting standards. (To9nt Tnv. Eae. 2 at 2Y-24, Cos. Ex: 4 at Es.

Customer f'arties note that Ohio custorAers are payino CSP fMoreQver,
rams iiistituted pursuant to 5ecti.cari 4928.64, Revised Code, wldrolffi gency pe e

OS5. C)n that basis, Custo.tnex' Parties believe it is uxueasmable to exeliule 05S
from the SEET analysis. Tncorpotating OSS msrgins in, the SEET analysis.servea as a farnn
of off-set to the euergy effficiency costs incurred by C'Sf"s cuatouters and proinoto ft

policy of the state, under Sectiazt 4M.02(A), Revised Code, tcy ensure the availabiUty af

reasonably priced retail electric service to Ohio's consui;riM• {Jaint fnt. E'ac. 2 at 23,24`r T'r.

^t- jar9sdietsorw claims rna de by APP-Ohio, 4^±tstoal'atd to t'be '^ r . .e^
retort that there is no valid federal preemption prokdlait'sng consideratlon of M earnlicgs
in retafl ratema)atYg- Customer Parkies assert that wera7. other state ctitsnmisi.ons have

done so. (Toint Trtv. E3c; 2 at 24.)

(d) C,o^tsslor^d

thE issue of OSS margirur in the SEET a1Wy11a wasllT iti p,n a
s. Numerous interested sf^Ieeholders alsof'-Qhio's ESE proeeedingi id ^nss onCorz^^x

participated in. 09-766 and offered thea,r positi.on on the issue o€ OSS in xhat pxocnedi?^.
While the C^ouin1ission offered gnidan.ce on numeroua a.apecta of the iasu.e4, raised as to the
application of the SEET, in regards to t?SS, the Commssiort dotercui:ned ftt the issue was
more appropriately addressed in the indivldual SEET psoceedings. As the Cotnmissior<

llad hoped, in ttos case the Companies and Customer Parties have expanded aatd clarlfi.ed
the9r positions and have provided context to the effects of each position presetited a& part

of this SEET analysis.

We are required to consider not only whether the elecbde utUity fu.id signifl=dY
excessive earnings but als<a whether its earnings axe the result of adostrnents ixt ita :^P'-
Where it can be shown that the electric utility received a retl}rx1: on, its OraS, which if

000000335



10-1261-EIrUNC

included in the calculation could unduly increase its ROE for purposes of SEET

comparisons, C3SS margins and the related equity in generation facilities should be
exduded from the SEET calculation. '11hus, without readung the federal aad constitutional
law arguments, we wlll exclude OSS and the portion of generatlon that supports OSS from

the SEET analysis.

With the exclusion of OSS margins from the SEET analyxis, we find it necessary to
correct, as Staff recommends and Customer P'arti.es at least accept as concuptually correct,
to account for the equity effect of the exrlusion. Therefore, we reduce C6P's earnings to
exclude OSS and siinilarly adjust the calculation to account for that portion of the
generation facilities that supports OSS. Aocordingly, the Commission racalculates CSF's
ROE, excluding OSS and incorporating the equity effect of excluding OSS,*to be 19.73

percent.

2. Deferrals

(a) AEP-Ohio

rn AEP-Ohio's SEET applicaiion, the Companies exclude what it refers to as
"significant" deferrals- deferred fuel adjustment ciause revenues (inciuding the interest on
carrying costs and the equity carrying o?sts component on the deferred fqel) and deferred
economic development rider (EDR) revenues from CSP's ROE for SEET purposes, thereby
ieduang CSP's ROE from 18.31 percent (with OSS excluded) to 15.99 percent (exduding
both OSS and deferrals) for 2009. AEP-Ohio calculates CSP's deferrals to total $47.2
million. AEP-0hio argues that this exclusion is critical for the Companies to preserve the
probability of recovery of the deferred fuel cost as it is a necessary basis for the utility to
record and maintain the regulatory asset on its balance sheet and for the Commission to
direct the phase-in of rate increases as perznitted pursuant to Section 4928.144, Revised
Code. The Companies also argue it is inappropriate for the Commission to consider
refunding earnfngs through the SEET analysis that the Companies have not actually
collected from customers. (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex. TEM,6.)

(b) Other 12arties' position regarding deferrals

(1) Customer Parties

Customer Parties view FAC and EDR deferred revenues as deferred rate increases
pursuant to the ESP which contribute to the eamiugs approved by the Comm;4aion and
subject to refand to customers. Customer Parties argue that deferred expenses only affect
earnings in the year of the deferral and there is no effect on earnings in fature years• In
future years, revenues and expenses are matched with no effect on earnings. Customer
Parties recommend that any excess earnings first be used to eliminate or reduoe the
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regulatory asset created by the deferral on the electric utlUiy's books as of the date the
refund is effective. (joint fnv. Ex. 2 at 6-7,15-16, 25-7.6)

(2) Staff

Like OSS, Staff takes no position on the inclusion or exclusion of deferral5 frocn the
SEET analysis. However, like the adjustment for OSS, Staff argues that the C.+otnpaides`
catcalation to exclude deferrals from CSP's earned ROE is incorrect and requires an
adjustment to the denominator to acaount for the eeluuiify effect of the exelus?on froin
revenue. As adjusted by Staff, CSF"s ROE to exclude deferrals, acknowl.edging the
corresponding equity effect, produces an earned ROE of 18.74 percent as opposed to the
18.52 percent (deferrals only excluded) offered by CSP. (Staff Ex^ 1 at 19-21, Ex. 3,)

(c) Commission decasion oa OWferra3s

iJnlike OSS or extraordinary or non-recarring itemms, deferrals should not be
excluded frozn the electric utility's ROE as requested by AEf"-Ohio. Consfstent with
generally accepted accounting principles, deferred expenses and the associated regulatory
liability are reflected on the electric utility's books when the expense is incai'red.
Subgecluently, with the reoeipt of deferred revenues, there is an equal aaiortization of the
deferred expenses on the electric utility's books, such tb,a.t there is n.a effeet on ear.rtings in
future years. Accord9ngly, we are not pers-uaded by the arguments of AEP-Ohio to adjust
CSp's 2009 earnings to account for certain significant deferred revenue.

D. C.anital reguirements for foture co; itted Obio investmen

In support of its future committed ianvestments, AEP-Obio offered its actual
construction expenditures for 2007 through 2009 and capital budget forecast for 2010 aui
2011 categorized by new generation, environmental, othe' generation, transmission,
distribution, gridSMART and corporate/other. For the ESP period, Apk''-Ohio offers a
plan to invest $1.67 billion in Okdo. More spedfically, AE1'-Ottio bad total coumstxuction
expenditures for the year 2009 for CSP of $280,108 nmilliozn, and for 2010 and 2011 projected
construction expenditures of $256,100 rziillion, and $186,969 million, respect€vely. Over
and above the future committed investments set forth in the Companies' ccroslruction
expenditures and budget projections, ABP'-Ohio notes a commitatent to make a capital
investment associated with the company's eompUance with its altemative energy portfolio
requirements pursuant to $ection 4928.64, Reevised Code. CSP.has niade a commitment to
invest $20 mnllion to support the development of a large solar farm near Cumberland,
Ohio, and entered into a 20-year purchase agreement for all of the faczli.#ys power. CSP
also plans to expand its gridSMART project to its entire service territory. (Cos. Ex. 6 at 16-
18, Ex. JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr, 289-290, 687-690.)
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1. Opposition to the committed future investment claims

Customer Parties opine that consideration of future comxnitted investments is a
factor to be considexed in association with the development of comparrable companies, the
estabiishment of the threshold ROE and any adjustment to the threshold. To that end,
Customer Parties note that its development of the comparable group of companies
includes consideration of the fixed asset tnrnover ratio as part of the business and Csnanaal
risk measures. IEU-Ohip and Customer Parties also note that, using CSP's 2009
construction expenditures as a baseline of $280.108 miIlion, CSP's budgeted pmjections are
declining through 2011. The intervenors argue that the Commission should onty consider
future committed investments during the ESP period that are funded by the electric ut9lity
itself and which are beyond the utility's normal rate of funding. Turther, Customer Parties
d»llenge AEP-Ohio's commitment to construct the projects on which the budget
projections are developed. In light of the tenuous nature of the e4rnmitted future
investments, and the fact that CSP's future capital convnitments are dedining during the
HSP period, Customer Parties implore the Co*nmis.Qion that, although it is required tn give
consideration to the eteciric uti3ity's future committed capital investments in Ohio, in this
instance, it is not appropriate to take future investments into consideration. OP.AE joins
Customer Parties in its condusion that there should not be an upward adjustm.ent in the
SEET or a reduction in any refund due customers for future committed investments. (Joint
Inv. Ex. 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br. at 47-56; OPAAE Reply Br. at 9; lET.i-

Ohio Br. at 22-24.)

In its response, AEP-Ohio notices that Staff did not arlcmowledge the evidence
offered concerning the Companies' committed capital investments and states that the
other parfaes to the proceeding mischaracterize the approximately $1.7 billiaaL investments
as merely "business as usual." AEP-Ohio argues that Section 4928.1430, Revised Code,
clearly allows the consideration of the utility's future comanitEed investments without
limitations as to ESl' period and no language in the statute requires that the investment be
unreiinbursed shareholder-funded contributions. AII'-Ohio is of the opinion that the
statute does not require the future investment to be extraordinary in compar]son to an
historical baseline of investments. The Companies rely on the language in Rule 4901.1-35-
03(C)(10)(a)(ifi), OA.C., in support of the notion that the capital budget forecasts are
indicative of the eledric utilifiy's "capital requirements for future committed investments.,"
AEP-Ohio contends it would be arbitrary and capricious to only conalder the electric
utility's incremental future capital investments that increase annually year-aftenyear.
AEP-Ohio reiterates that while all of the projects in the forecasted biidget have not
completed the management review process, approximately 90 percent of the projecls listed
for 2010 and 70-80 percent of the projects listed for 2011 have received the necessary
management appmvals. (Cos. Reply Br. at 28-35.)

Commission Decision
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As required by the statute and as discussed above, the Commission considered the
electric utility's future committed capital investments when rendering its deeision on the
SEET.

2. Other aT d^sUments to CSP's 2049 Eawin.es

(a) AEP-Ohio

As part of its SEET application, AEP-Ohio presented a narrative of inforsnation
regarding the Com.panies' risk and performance. AEP-Ohio notes that as an Oliio eleetsic
utility that owns genera.tion, it faces numerous risks including risks asaociated with: the
lack of guaranteed recovery for generation assets; customer shopping; the term of the
Companies' approved ESP and the unanticipated shutdown of generation statiorw;
environmental regulation; and market-price impact for generation-related services.
Further, the Companies contend that they face risks associated with the variability and
uncertainty of its retail revenue stream and weather.

As for the Companies management performance and industry benchmarks, AEF-
Ohio notes that since 2005, CSP and OP have consistently performed vecy wetl on

customer satisfacEion surveys. I+urther, AEP-Ohio notes that its SAIFI and CAIUI have
improved since 2003 through 2009. The Companies state that they aro Ieaders in the
industry regarding advances in electric generation and transmis.sion technologies. CSF
and OP invest in phio and maintain a significant tax base throughou.t the state with a total
economic impact that exceeds $2 billion per year. CSP states that its gridSMART project
received the highest rating among all. such applications presented to the U.S. Department
of Energy (US DOE). AEP-Ohio asserts the Companies reguiarly participate in various
industry efforts to strengthen interoperability standards and cyber secvzity. AEP-Ohio is
working in collaboration with US DOE to advance carbon capture and sequestration
technologies. AEP-Ohio also claiuis that its energy efficiency and demand reduction
programs have the potential to save Qhio consumers $630 moon and reduce power plant
emissions. Finally, AEP-Ohio empbasizes that CSP achieved 202 percent and OF adtieved
171 percent of their respective energy efficiency benchmarks for 2009. (Cos. Ex. 6 at 19-24,
Ex. JH 2.)
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(b) Other„uarties'position

Customer Parties reason that any consideration of the additional factors offered as
directed in 09-786 do not negate any significantly excessive eantiutgs by CSP in 2009 and
any consideration of such factors as to CSP. and OP, jointly, or AEP-Ohio, are pro}ubited
pursuant to the language of the statute. Indeed, Customer Parties assert that the return on

equity in CSP's last general rate case was 12.46 perceno the most recent ROE in CSP's
rider c,ases of 10.50 percentP and the company's 2009 actual ROE of 20.84 percent is a
strong indicator of significantly excessive earnings. Further, Customer Parties argue that
evidence presented by ABP-Ohio on the business and financial risks faced by CSP does not
justify any additional further consideration than what the Companies have reflected in
their comparable group of companies. Customer Parties and OPAE offer that only a small
portion of CSP's customers are actually shopping and, according to their ealeulations, CSP
has been sufficiently compensated for the shopping risk by the provider of last resort
(POLR) charge. Qoint Inv. Ex. 2 at 30; Joint Inv. Reply Br. at 40-13; OPAE Br, at 6.)

In addition, Customer Parties argue there aTe othei factors that reduce or AeutXalize
the risks alleged by AEP-Ohio. Customer Parties note that CSP's ESP includes a PAC that
protects CSP and OP against rising fuel casts. Customer Parties aiso note that GSP's ROE
of 20.84 percent was the highest reported by Qhia s electric utilities; the teiettest among the
company's affiliates in the AEP East power pool; and the highest ROE affiong all, inveskor-
owned regulated electric utilities in the United States. Customer Parties subntit that these
factors likewise must be cansidered by the Commission in mmaldng its decision as to CSP's
2009 earnings. {Join.t Inv. Ex. 2 at 18-20; Joint Inv. Reply Br, at 44-48.}

Coirimission decision on additional factors

As discussed previously in our discussion of the SEEI' threshold,'the Commission
has considered these arguments in its establishment of the threshold.

Commission s Conctusions Reearding AEp-Ohio's 2009 SEET

In consideration of the Com,,,;4aion's cunclusion as discussed above regarding the
application of the SEET to OP for 2009, the Commission finds that under any partieF
proposed SEET analysis presented in this proceeding, OP's earned ROE is less than 200
basis points above the mean of the comparable group of companies. Thus, the

n T.T. at 214-216.
23 In t8e Matfer of the Applicatron of Columbus Southern Pozuer Company and Ohro Pomer CArnpany ta Esfablish

Envtronmentat Investmeat Camying Cost Rtdtrs, C.ase Na 10-155-EL-RA& Fmding & Order (August 25,

2010); and In tke Nlatter of the Appticatkn of Columbus Southern Poccer Company to Update its griASMART

Ruter, Case No.10-164-EL-1tDIt, Finding & Order (August 11, 2010)_
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Coinmission conrludes that OP did not bave significantly excessive ear ►vungs for 2009

pursuant to Section 492$.143(F), Revised Code, and the Cosnmission's directives in 09-786.
Next, in regard to CSP, cansistent with the find9ngs discussed above, the Commission

finds:

Petcetzt $ iet miliions

CSP's earned ROE for 2009 20.84 271.504
Fxclusion of USS with e ui effect 19.73

Tlireshold i2OE for 2049 SEET 17.6

Difference (19.73 -17.6 x$ 20.039' 2.13 42.68°a

CSP"s 2009 Significantly Excessive Earnings
Sub'ect to Return

The Coaxtmission directs CSP to apply the significantly exoessfve earnings, as
determined in this Opinion and Order, first to any deferrals in the FAC acocount on CSP's
booics as of the date of tlhis order, with any remaiaing balance to be credited to CSP's
customers on a per lcilowatt hour basis beginning with the first billing cycle in February
2011 and coinciding with the end of the currettt FSP period. Additionally, the
Commission finds that any balance credited to CSP's customers wi(1 not be deducted from
the Company's earnings for purposes of the 2011 SEET review.

In the Companies' ESP case, the Commission approved an increase in rates for 2011
of six percent of total bill. With the Commirsion's determination of significantly excessive
earnings for CSP in 2009, the Commission directs CSP, consistent with " Opinion and
Order, to adjust its tariff rates, accordingly.

Finally, in regards to Staff' recommendation to offer a benchmarlc ROE based on an
index or combination of indices as the starting point for the annv al SEET, the Commission
will continue to consider the proposal and address any amendment to the SM process by
entry to be issued in the near future.

24 Joint Int. Ex.2 at 17.
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1-7NPINGS OF FACT AND CONCJ.TISiONS OF LAW:

(1) C$P and OP are public utilities as defined in Section M.02,
ReviSed Code, and, as such, the companies are subject to the

jurisdiction of this Commission.

(2) On September 1, 2010, CSP and OP filed an application for
adnninistration of the SEET in accordance with Secfron

4928.143(F), Revised Code.

(3) Intervention in this case was granted to OCC, IEU-Ohio, OPAE,
OEG, APJN, OMA, OHA and The Kroger Company.

(4) The hearing in this case commenced on October 25, 2010, and
coricluded on November 1, 2010. Three witnesses testiCied on
behalf of AEP-0hio, two witnesses testified on behalf, of
Customer ParHes, and one witnesses testified on behalf of the

Comutission Staff.

(5) Initial briefs were filed on November 19, 2010 and/or reply
briefs were on filed on No'vember 30, 2010, by AEP'-Ohio, Staff,
Customer Yarties,T$ IEU-Ohio and OPAE.

(6) AEP-Ohio waived its right to further jurisdictionalize. its
earnings in this SEET proceeding.

(7) OP did not have significantly excessive earnings for 7009
pursuant to Section 4928.143(F), Revised Code, and the
Commission's safe harbor provision.

(8) CSP had significantly excessive earnings for 2009 parsuant to
Section 4928.143(F), Revised Code.

ORDER

It is, therefore,

ORDERED, That IEC1-Ohio's motion to dism.i.ss AEP-Ohio's SEET apptication is

denied. It is, further,

ORDERED, That CSP apply the significantly excessive earnings, asdetermuied in this

Opinion and Order, first to any deferrals in the FAC account on CSP's books as of the date

25 The reply brief filed by Customer Parties did not include OMA or OHA as a paq to the brief. C}nLY
OCC, APjN and OEG are listed as parties to the reply bx9ef.
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of this Order, with any remaining balance to be credited to GSI''s customer biJ1s ber.numiig
with the first billing cycle in Febraary 2011. The bill credit shall be on a kilowatt hour
basis and coincide with the end of the current ESP period. It is, further,

ORDERED, That AEP-Ohlo comply with its comuri.tuzenis as set fotth in its notice
of withdrawal of the Stipulatlon. It is, further,

ORDEIZED, That a copy of tYis Opinion and Order be served upon aJI parties and

other interested person of record.

THE PUBLIC UTILMFa CQMMI9SION OF OHIQ

Paul A. C ntole2la Valerie A. Izmmie

^^^^ ^•F^e^.^ C^o^acr^us"^

GNS/JRJ/vrm

Entered in the Journal

JAN 112011

Rene6 J. Jenkins
Secretary
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In the Matter of the Application of
Columbus Southern Power Company
and t?hio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901;1.-3540, fJhio Adrninistrative
Code.

co @p C?I Il0

Case Na.10-12fi1-£sLrUNC

CONCUititTNG OP3IVI^l+I OF CQivflyllea=f^^ C"Iuyh f

I generally concur with my colleagues as ta the matters discussed within the ntajority
opinion and with the conclusion that CSF' enjoyed significantly excessive earnings which

must be returned to consumers.

However, I would have preferred that my colleagues and I could have considered
another atternatlve to the tirning and methodology for the consideration of Off Systems
Sales (f.7SS). Recogniaing that we may only consider excessive earnings resulting from
"adjustments" granted in an electric security plan, we account for this by excluding the OSS
frorn the return on equity (ROE) reporFed by CSp on its FERC porm No.1, thereby reducing
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET analysis, I am
concerned that this method may skew the S> EF analysis by an Improper weighting of OSS
while also failing to account for any other eaarnings that w'ere not the result of
"adjustments_" A better practice may have been first to determine what earnings are
significantly excessive by caleulating aIl earnings over the SEET tluresllold (i.e, earning,s that
increased the ROE from 17.6 percent to 20.84 percent). Recognizing that some of these
earnings were due to "adjustments" but the remainirtg were due to any x,umber of factors,
including but not limited to OS.9, one could allocate the earnings between adjustment-
related and nonadjustment-related earnings. The most straight-forward method to
accomplish this would be to calculate a simple ratio of total revenue resulting from
adjustments (collected and deferred) to total earnings. It is that ratio applied to the
calculated significantly excessive earnings that would reasonably identKy wlhat proportion
of those earnings resulted froni adjustments. Ffowever, because the record does not contain
total earnirigs resulting from adjustments both collected and deferred, this calculation is not

possible.

T-herafgrk i ^ouaw with thu Mffl".

Che.zyl L. Roberto
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BEFORE

THE PUBLIC UTILPTIES COMMISSION OF OHIO

In the Matter of the Fuel Adjustment
Clauses for Columbus Southern Power
Company and Ohio Power Company.

Case No. 09-872-EL-FAC
Case No. 09-873-EL-FAC

OPINION AND ORDER

The Public Utilities Comxnission of Ohio, having considered the record in these

matters and the stipulation and recommendation subnutted by the signatory parties, and

being otherwise fully advised, hereby issues its opirnon and order.

APPEARANCES:

Steven T. Nourse, One Riverside Plaza; Columbus, Ohio 43215-2373, and Daniel R.
Conway, Porter, Wright, Morris & Arthur, LLP, 41 South I3igh Street, Columbus, Ohio
43215, on behalf of Columbus Southem Power Company and Ohio Power Company.

Mike DeWine, Ohio Attorney General, by William L. Wright, Section Chief, and
Werner L. Margard and Thomas W. McNamee, Assistant Attorneys General, 180 East
Broad Street, Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities

Commission.

Janine L. Migden-Ostrander, Ohio Consumers Counsel, by Maureen Grady,
Melissa Yost, and Kyle Lynn Verrett, Assistant Consumers Counse1,10 West Broad Street,
Suite 1800, Columbus, Ohio 43215, on behalf of the residential utility consumers of

Columbus Southern Power Company and Ohio Power Company.

McNees, Wallace & Nurick, by Samuel C. Randazzo, Joseph Clark, and Joseph
Oliker, Fifth Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215, on

behalf of Industrial Energy Users of Ohio.

OPINION:

1. Backgronnd

Columbus Southern Power Company (CSP) and Ohio Power Company (OF) are

public utilities as defined in Section 4905.02, Revised Code, and, as such, are subject to the

jurisdiction of this Commission.
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On March 18, 2009, the Commission issued its Opinion and Order in CSP's and
OP's (jointly, AEP-Ohio or Companies) electric security plan (E.SP) cases (ESP Order)? By
entries on rehearing issued July 23, 2009, and November 4, 2009, the Coinmission affirmed
and etarified certain issues raised in AEP-Ohio's ESP Order. In the ESP Order, the
Commission approved fuel adjustment clauses (FAC) for the Companies including an
annual audit of the FAC. Further, in the ESP cases, the Commission authorized 2010 rate

increases of six percent for CSP and seven percent for OP and 2011 rate increases of six

percent for CSP and eight percent for OP.

Pursuant to the Commission entry issued January 7, 2010, in Case Nos. 09-872-EL.-
FAC and 09-873-EL-FAC (2009 FAC cases), Energy Ventures Analysis, Inc., (EVA) was
selected to perform AEP-Ohio's FAC audit for 2009. In accordance with the request for
proposal, EVA is performing the aiudits for 2010 and 2011, unless the Commission
determines otherwise. Pursuant to the request for proposal, the Commission reserves the
right to rescind the award of future audits.

On May 14, 2010, both redacted and unredacted versions of EVA's
management/performance (m/p) and financial audit of AEP-Oliio's FAC for 2009 (audit
report) were filed in these cases. By entry issued June 29, 2010, the attorney examiner
granted AEP-Ohio's motion for protective treatment regarding certain information
contained in the audit report for a period of 18 months, ending on December 29, 2011.

The office of the Ohio Consumers' Counsel. (OCC), Industrial Energy Users-Ohio
(IEU-Ohio), and Ormet Primary Al.uminum Company (Ormet) were granted intervention
in the 2009 FAC cases in a Commission finding and order issued on January 7, 2010.

In accordance with the attorney examiner's June 29, 2010, entry, the hearing was
held in these matters on August 23 and August 24, 2010, at the offices of the Cormnission.
At the hearing, AEP-Ohio submitted a stipulation and reconwtendation (Ormet
stipulation) which was filed in these dockets on August 23, 2010, and signed by the
Companies, Staff, OCC, IEU-Ohio, and Ormet Primary Aluminum Corporation Qt. Ex.1).
Additionally, at the hearing, AEP-Oh.io submitted the public and rebuttal testimony of
foiir individuals (AEP-Ohio Exs. 1 and IA through 7 and 7A) while OCC and IEU-Ohio
each offered the testimony of one witness (OCC 8xs. 1 and 1A; IEU-Ohio Exs. 1 and IA).
In addition, the redacted and unredacted versions of the audit report were entered into the
record without objection (Bench Exs. 1A and 1B).

As stated previously, a stipulation, signed by AEP-Ohio, Staff, OCC, IEU-Ohio, and
Ormet was submitted on the record, at the hearing held on August 23, 2010. Through the
stipulation, the parties agree that a determination on the collection of deferrals and

In re AEP-Qlda ESP cases, Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, Opinion and Order (March

18, 2009).
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carrying charges associated with an Ormet Interim Agreement is the subject of a pending

case before the Commission, In the Matter of the Application of Columbus Soufhern Power and

the Ohio Power Company to Recover Commission-Authorized Deferrals Through each Company's

Fuel Adjustment Clause, Case No. 09-1094EIrFAC, and that issues associated with the

Ormet hiterim Agreement will be addressed in that proceeding.

On November 30, 2010, a stipulation and recommendation intended to resolve all
the issues in this FAC proceeding as well as in the Companies significantly excessive

earnings proceeding, Case No. 10-1261-EL-UNC In the Matter of the 2009 Annual Fiting of

Columbus Southern Power Company and Ohio Power Company Required by Rule 4901:1-35-10,

Ohio Administrative Code, was filed on behalf of AEP-Ohio, Staff, the Ohio Hospital

Association, the Ohio Manufacturers' Association, The Kroger Company, and Ormet. On
December 16, 2010, the Companies filed a notice of withdrawal from the November 30,
2010, stipulation and recommendation thus rendering the stipulation moot.

II. Summary of the Audit Report

The audit report submitted by EVA and its subcontractor Larkin and Associates

PLLC (I.arldn) presents the results of the mJp and financial audit for the fuel ad'Iustment

clause which is the mechanism being used to recover prudently incurred fuel, purchased

power, and other miscellaneous expenses. The FAC includes: Account 501 (Fuel);

Account 502 (Steam Expenses); Account 509 (Allowances); Account 518 (Nudear Fuel

Expense); Account 547 (Non-Steam Fuel); Account 555 (Purchased Power); Account 507

(Rents); Account 557 (Other Expenses); Accounts 411.8 and 411.9 (Gains and Loses from

Disposition of Allowance); and Other Aecounts. EVA and Larkin (jointly; auditors)

conducted this audit through a combination of document review, interrogatories, site

visits, and interviews. Additionally, EVA and Larkin visited the Conesville Coal

Preparation Plant and the ConesviIle power plant. In its initial ESP application, the
Companies proposed mitigattng the rate impact of any FAC increases on customers by
phasing in the new ESP rates by deferring a portion of the annual incremental FAC costs
such that total bill increases to customers would not exceed 15 percent during each year of
the ESP. The Commissiori s ESP order, issued on March 18, 2009, modified AEP-Ohio's

proposal to mitigate the rate impact on customers by limiting the phase-in of any FAC

increases on a total bill basis by seven, six, and six percent for CSP and by eight, seven,

and eight percent for OP for years, 2009, 2010, and 2011, respectively. The Commission's
E.SP order also stated that the collection of any deferrals including carrying costs
remaining at the end of the ESP shall occur from 2012 through 2018 as necessary to recover
the actual fuel expense incurred plus carrying costs. Qt. Ex. l at 1-2 through 1-3; E5P order

at 23.)

The audit report found that AEP-Ohio's fleet is largely coal-based and coal
procurement costs are by far the largest component of the FAC. The. auditors noted that

000000347



09-872-EtrFAC, et al. -4-

since nud-2007, the coal industry has demonstrated unprecedented volatility which has
resulted in utility fuel procurement personnel facing enormous challenges. Additionally,
from mid-2007 until the third quarter of 2008, a global coal supply/demand imbalance
increased the demand for and price of United States (U.S.) coals. In the auditors' opinion,
American Electric Power Service Corporation (AEPSC) did an exceptional job during this
period particularly with those suppliers that faced financial difficulties. Since the third

quarter of 2008, electricity demand slowed as a result of the severe economic recession
thus leading many utilities to end up with more coal under contract than needed. Thus,
from mid-2007 through the end of 2008, electric utilities went from having to acquire coal
under contract to having to manage a surplus of coal inventories. In the auditors' view,
AEPSC also did an outstanding job managing its excess coal inventories. The auditors
found this to be the case based, in part, on the treatment AEPSC afforded its suppliers,
many of which were willing to defer shipments at no cost. Additionally, the auditors
noted, AEPSC chose to allow stockpiles to increase rather than pay for reduced shipments
which should benefit ratepayers in the long terni. AEP's coal costs in 2009 were, according
to the auditors, comparable to the coal procurement costs of other nearby utilities. (it. Ex.

1 at 14 through 1-5.)

The audit report further determines that, at the end of the first year of the FAC,
AEP-Ohio experienced a large under-recovery. The under-recovery amounts to $37.5
ntillion for CSP and $297.6 million for OP. The auditors note that there many components
contributing to the under-recovery but that two coal contract events alone explain more
than half of OP's under-recovery. The first decision attributing to the under-recovery was
the decision to increase the contract price under two contracts in 2009. This surcharge
under the- two contracts at issue was a well-considered decision at a difficult time
according to the audit report. While expensive, the auditors note that, without the
surcharge, an insolvency of this coal supplier would have led to greater expense for AEP-
Ohio and ultimately its ratepayers. The second contributing factor was a buy-out of a coal
contract in 2007 which resulted in an increase in 2009 fuel expenses. The 2007 buy-out was
structured as a Settlement Agreement arising out of contract dispute. According to the
auditors, a hindsight review of such a Settlement Agreement is always difficult because its
merits need to be considered at the time it was entered into. This Settlement Agreement
was effectively a buy-0ut of the contract with this supplier after 2008. Otherwise,
shipments would have continued under the contract through the ESP period. In return for
agreeing to the buy-out, AEP received a settlement and a coal reserve in West Virginia.
AEP booked the coal reserve as an un-regulated asset in 2008. (Id. at 1-5.)

The audit report further found that AfiPSC's fuel procurement operation is run in a
professional maruier using leading industry practices in acquiring coal and transportation.
To support this position, the audit report notes that AEPSC uses a portfolio strategy to
purchase coal such that its market exposure at any one time is linzited. Moreover, AEPSC
purchases most of its coal through competitive solicitations, and AEPSC uses active
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management of its coal supply to match deliveries and bum where possible. The auditors
noted that AEPSC was in the process of revising its fuel procurement manual to guide its

practices (Id.)

The audit report also addresses AEP-Ohio's coal supply and scrubber retrofit at
various generating facilities as well as the reduction in the need for washed coal from the
Conesville Coal Preparation Plant due to the conversion of an existing coal supply
agreement from unwashed coal to washed coal. The audit report notes that AEP-Ohio has
met its 2009 alternative energy obfigations through compliance with reduced solar
obligations, the purchase of non-solar renewable energy credits (RECs) from wind and
landfilI,gas, purchased solar (RECs), solar iristatlations on two AEP-Ohio service centers,
and wg'nd from two purchase power agreements (PPAs). During 2009, the Companies
entered into three 20-year PPAs: two for wind and one for solar. The auditors note that
the resulting power prices under all three PPAs are high compared to current power prices
although competitive with current market prices for renewable power. These PPAs
provide no market reopeners or early outs thereby obligating AEP-Ohio to these high rates
for 20 years. The auditors note that AEPSC's strategy is to continue to examine all options
including self-build options (Id. at 1-6.) Finally, the auditors found that the quarterly FAC
filings were made in a timely manner and contained sufficient documentation to support
the numbers therein. However, the back-up documentation was less well organized
making the audit trail more difficult. Also, the auditors reported that AEPSC was notably
well-prepared and responsive to the auditors (Id.)

111. Management Audit Recommendations2

A. Auditors' Recommendations

The audit report recommends that the Commission should review whether any
proceeds from the Settlement Agreement (f.e., the 2008 lump sum payment AEP-Ohio
received as well as the West Virgnia coal reserve) should be credited against OP's FAC
under-recovery. The auditors note that this buy-out was unique as it occurred during a
period in which fuel cost recovery was not regulated yet the entire value received was for
tons of coal that would have been shipped during the ESP perlod. The auditors do not
suggest any motivation on the part of AEPSC to transfer value from ratepayers in 2009 to
2011 to an earlier date. Clearly, it was the coal supplier who initiated the Settlement
Agreement because the contract price was we31 below market. Nonetheless, the contract
was an OP asset and the value associated with it would have flowed through to OP
ratepayers through the ESP period had there not been an early termination of the contract.
Further, the difference between the price of the replacement coal and the contract price is

The following is a summary of the recommendations from the audit report The Commission notes
that these summaries are in no way intended to replace or supplement the text of the audit report.
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one factor behind the large OP FAC nnder-recovery: Equity suggests that the Commission
should consider whether some of the realized value should be credited against the under-

recovery according to the auditors. (Id. at 1-6; 2-21 through 2-22.)

The audit report also recommends that coal could become the new swing fuel;
therefore, AEPSC should reconsider new coal procurement strategies to avoid over-
commitments in the future. Further, the audit report recommends that the next m/p
auditor review the Cardinall scrubber situation and determine what, if any, FAC costs are
dne to this situation. AEPSC should also undertake a study to determine whether there is
an economic justification for continuing to operate the Conesville Coal Preparation Plant.
The auditors next recommend that AEPSC should finalize the update of its policies and
procedures manual to reflect current business practices and that both the policies and
procedures manual and the Conesville Coal Preparation Plant study should be reviewed
in the next m/p audit. Lastly, the audit report recommends that prior to entering into
long-term agreements for renewables with fixed pricing, AEP-Ohio should fully evaluate
self-build and biomass co-firing alternatives and should explore contract options that
would provide some protection in the event that the contract pricing for power and/or

I2ECs diverge with market prices. (Id. at 1-7.)

B. AEP Ohio s Position on Management Audit Recommendations

AEP-Ohio witnesses generally testified that the Companies are either in agreement
with or not opposed to the auditor s m/p recommendations 2 through 6 found at pages 1-
7 of the audit. Regarding m/p audit recommendation 2, the reconsideration of new coal
procurement strategies, AEP-Ohio witness Rusk testified that the Companies agree with
the recommendation and are currently undertaking such an effort (Co. Ex. 2 at 3). AEP-
Ohio witness Nelson testified regarding m/p audit recommendation 3 that the Companies
are not opposed to a review of the audit period operational issues concerning the Cardinal
1 scrubber in the next fuel adjustment clause proceeding (Co. Ex. 3 at 8-9). Regarding m/ p
audit reconunendation 4, AEP-Ohio witness Rusk explained that AEPSC has already
begun an effort to stucly the continued use of the Conesville Preparation Plant with the
goal of formulating a recommendation on this facility for the next management
performance audit (Co. Ex. 2 at 4). AEP-Ohio witness Rusk also testified regarding mJp
audit recommendation 5. Mr. Rusk observed that AESPC is currently updating its fuel
procurement policies and should have those updates in time for the next m/p audit.
However, Mr. Rusk clarified that these revisions are focused on procurement policies and
not focused on procurement procedures as the Companies believe that the current
approach results in the efficient procurement of fuel at the lowest reasonable cost. (Id. at
5.) Regarding m/p audit recommendation 6, that the Companies should fully evaluate
and explore self-build and biomass co-firing alternatives before entering long-term
agreements for renewables with fixed pricing, AEP-Ohio witness Simmons testified the
Companies are constantly exploring the most cost effective sources of renewable
generation. Witness Simmons explained that bio-mass is one renewable already under
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consideration. The witness discussed two requests for proposal issued by AEPSC in 2010,
one for bio-mass and one for a pre-blended bio-mass and coal mixture. Additionally,
AEPSC is also considering other co-firing alternatives such as biodiesel. Finally, witness
Simmons testified that the self-build option is being evaluated but is less likely without a
dear cost recovery pat1L (Co. Ex. 4 at 4-6.) The sole rn/p audit recommendation that
generated substantial disagreement among the parties and was the primary focus of the
hearing and post-hearing briefs involved m/ p audit recommendation 1 discussed in detail

below.

C. Disputed Manaeement Audit Recommendation 1

Ivlanagement audit recommendation I states that:

EVA believes that the PUCO should review whether any proceeds from the
Settlement Agreement should be a credit against OPCO's FAC under-
recovery. This buy-out is somewhat unique as it occurred during a period
in which fuel cost recovery was not regulated yet the entire value received
was for tons that would have been shipped during the ESP period.

1. AEP-Ohio s Position

AEP-Ohio maintains that, contrary to the position of OCC and IEU-Ohio, it is
important to note that the explicit language of m/p audit recommendation 1 is limited to
deciding whether proceeds from the 2008 Settlement Agreement should be used to offset

OP's under-recovery of fuel costs in 2009 (It. Ex.1 at 1-6). The Companies explain that the
proceeds of the 2008 Settlement Agreement include a lump sum payment (made in three
equal payments) and a coal reserves asset located in West Virginia AEP-Ohio witness
Dooley testified that a substantial portion of the lump sum payment was already credited,
in part, against 2009 fuel costs flowed through the FAC with the other portion to be

credited against 2010 fuel costs flowed through the FAC (Cos. Ex. 1 at 4). Moreover,
according to AEP-Oluo, the present value of the undeveloped, unpermitted coal reserve is
simply not known, but, in any event, the coal reserve is an OP asset that ratepayers have
no claim upon. Additionally, the Companies note, the auditor clarified that the separate
2008 Delivery Shortfall Agreement was not a part of the equity issue raised in m/p audit

recommendation 1. The auditor further clarified, according to the Companies, that EVA
was not making a recommendation but merely felt that the Comnussion should consider

the issue (Tr. I at 38). AEP-Ohio states that, while the auditor may have had good
intentions in raising this equity issue, it would be inappropriate for the Commission to
entertain the notion because it creates a host of legal issues and because the issue is

susceptible to expansion of the issue as OCC and IEU-Ohio have done.

Contrary to the positions of IEU-Ohio and OCC, discussed below, the Companies,
citing to the ESP Cases order at 20-22, assert that the Commission fully understood and
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expected that the projected magnitude of the OP fuel deferrals by the end of the ESP was
approximately $550 million and the Commission built this factor into the structure of the

rate cap/phase-in plan as part of the modified FSP. AEP-Ohio claims that the
opportmxistic positions of OCC and IEU-Ohio constitute selective and unlawful retroactive

ratemaking in violation of Keco Industries, Inc., v. Cincinnati & Suburban Bell Tel. Co. (1957),

166 Ohio St. 254 and Lucas Cty. Commrs. v. Pub. UHI. Comm. (1997), 80 Ohio St3d 344.

Additionally, the Companies maintain that, pursuant to the determinations made in the
ESP cases and the entry in this proceeding, the audit period is for 2009 and the prudence
review must be limited to 2009 fuel procurement activities. These two key Commission

determinations involving operation of the FAC mechanism during the ESP were fully
adjudicated and decided as part of the Commission s decision in the ESP case. Thus, these
dete.rn»mtions are res judicata and cannot be relitigated or reapplied on a retroactive

basis. See Ohio Consumers' Counsel v. Pub. Ufil. Comm. (2006), 111 Ohio St.3d 300, 318; Ohio

Consumers' Counsel v. Pub. Util. Comm. (1985),16 Ohio St.3d 9,10.

Moreover, the Companies assert that the FAC baseline was a hotly contested, fully
litigated issue decided in the ESP cases and cannot now be modified in this case. AEP-
Ohio asserts that the Comm;saion and the parties understood in the ESP cases that
adopting a lower FAC baseline created a higher non-FAC generation rate which when
coupled with the rate caps adopted as part of tbe modified ESP resulted in large fuel
deferrals recoverable in the future through a nonbypassable surcharge on all customers in
order to mitigate a larger initial rate increase. These are the same fuel deferrals OCC and
IEU-Ohio are challenging at the Ohio Supreme Court claims AEP-Ohio. Since these same
issues have been appealed to the Ohio Supreme Court, the Companies aver that any
attempt to collateraIly attack the FAC in this proceeding should not be entertained. As a
final matter AEP-Ohio opines that each of the 2008 agreements raised by OCC and IEU-
Ohio were prudently adopted and the Commission should not disturb any continuing
effects of those agreements, especially given that each agreement was entered into by OP
prior to commencement of the ESP's new FAC and before the 2009 audit period.

2. IEU-Ohio s Position

IEU-Ohio maintains that the record reflects that the Companies received benefits or
value in return for the voluntarily renegotiated contracts, that the Companies accounting
failed to flow through the benefits of the voluntarily renegotiated contracts, and that, as a
result, customers paid more in fuel costs in 2009 than they would have had AEP-Ohio not
renegotiated certain contracts. Specifically, IEU-Ohio states that the Commission should
credit to customers the fuII benefit of the voluntary 2008 Settlement Agreement. In this
regard, IEU-Ohio recommends crediting the full Iump sum cash payment resulting from
the 2008 Setttement Agreement rather than only a portion of the lump sum payment as the
Companies have done (IEU-Ohio Ex. 1 at 6). AdditionaIly, IEU-Ohio argues that the
Commission should direct the auditor in the next m/p audit to review and provide a
current valuation of the West Virginia coal reserve to be credited against OP`s FAC under-
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recovery that AEP-Ohio will begin collecting in 2012. In the meantime, however, IEU-
Ohio recommends that the Conunission use the booked value of the West Virginia coal

reserve to make an initial downward adjustment to the OP FAC under-recovery. (Id. at 7.)

Crediting the booked value to the under-recovery now, claims IEU-Ohio, will ensure that
customers do not pay carrying costs associated with the booked value while the
Commission works to ensnre a more accurate valuation of the West Virginia coal reserve.
Additionally, claims IEU-Ohio, the booked reserve credit will not impact rates or harm
OP's cash flow due to OP's FAC under-recovery deferral. IEU-Ohio also maintains that

the Commission should credit against the OP FAC under-recovery the full value of the
note receivable by the Companies for the remaining 2008 tonnage that was never delivered

as a result of the 2008 Buyout Agreement (Id. at 5).

As an alternative recommendation, IEU-Ohio states that the Commission credit
against,OP's FAC under-recovery the difference between the coal contract price under the
contract subject to the 2008 Settlement Agreement and the price per ton paid for the
replacement coal multiplied by the number of replacement tons of coal purchased during
2009 (Id. at 8). The primary benefit of this option is one of administrative convenience
claims IEU-Ohio as it does not require either a future auditor or the Commission to make a
subsequent determination of the value of the West Virginia coal reserve (Id.). Adopting
this option would moot the need to determine whether the full benefit of the lump sum
2008 Settlement Agreement should be credited to customers, the need to properly
deterntine the value of the West Virginia coal reserve, and a determination of whether to
credit customers for the proceeds of from the subsequent 2008 Buyout Agreement (Id. at 9).

The last adjustment recommended by IEU-Ohio involves a 2008 Contract Support
Agreement. Under the 2008 Contract Support Agreement, CSP agreed to increase the base
price for a certain tonnage of coal during 2009 with the option for CSP. to acquire coal at a
discount off the market price per ton for two three-year extensions of the agreement
beginning in 2013. IEU-Ohio recommends that the Commission require CSP to refund the
increased price per ton that AEP-Ohio agreed to pay for coal during 2009 as part of the
2008 Contract Support Agreement to its FAC customers and account for the total increase
as a deferred expense with no carrying costs (Id. at 11-12). Should the Commission
determine that carrying costs on the deferred expense are appropriate, IEU-Ohio argues
that the carrying costs should be a debt-only rate. The deferred expense would then be
amortized if and when CSP actually exercises the options for the respective three-year
extensions of the 2008 Contract Support Agreement beginning in 2013. (Id.) Without this
adjustment, IEU-Ohio claims that the present customers incurred higher costs for coal in
2009 but have no assurance that they will receive any of the future benefits. IEU-Ohio
concludes by noting that its recommendations more fairly balance the benefits and costs

associated with the coal supply contracts.
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In response to AEP-Ohio's case-in-chief, IEU-Ohio urges the Commission to direct
the Companies to provide its customers the benefits due them from the voluntary coal
contract negotiations. IEU-Ohio also took issue with the Companies' claims that the relief
requested by the intervenors and by Staff involves retroactive ratemaking and is

prohibited under Keco and Lucas Cty. Keco is inapplicable, argues IEU-Ohio, as that case

involved traditional regulation and did not involve issues associated with a self-

reconciling automatic adjustment clause. Even if the Commission were to find some
credibility in AEP-Ohio's argnment, IEU-0hio maintains that the Commission could easily
remedy that situation by merely repricing the coal as outlined in the testimony of IEU-

Ohio witness Hess (Id. at 7-8)_

IEU-Ohio also urges the Commission to reject the Companies' claims that the
Commission is merely limited to looking at fuel procurement activities during calendar
year 2009. IEU-Ohio notes that AEP-Ohio s own witness acknowledged that in conducting
the 2009 audit that it was necessary for the auditor to determine whether contracts entered
into prior to the audit period had any impact on audit period costs (Tr. I at 162-163). AEP-
Ohio's claims of res judicata are also suspect, IEU-Ohio avers, as neither daim preclusion
nor issue preclusion, two necessary components of res judicata, apply in this instance.
IEU-Ohio next takes issue with the Companies' position that the parties are attempting to
illegaIly relitigate the FAC baseline established in the ESP case. Neither the intervenors
nor Staff advanced proposals to modify the FAC baseline asserts IEU-Ohio.

IEU-Ohio next disputes the Companies' argument that the intervenors are claiming
a property ownership interest in the coal reserve for ratepayers. IEU-Ohio asserts that
nowhere did the intervenors or Staff claim such an ownership interest but simply that the
benefits that have been deprived of OP customers be netted against the costs that OP has
billed and collected from customers. Next, IEU-Ohio maintains that it is not challenging
the appropriateness of the accounting based on any conflict with GAAP, but rather makes
a ratemaking recornmendation for the Commissiori s consideration. Lastly, IEU-Ohio
avers that, contrary to the Companies position, IEU-Ohio did consider the production
bonus payment made in 2008 and agreed that the FAC customers had paid their fair share
of the costs of that contract (Tr. II at 255). For these reasons, IEU-Ohio urges the
Commission to adopt its recommendations to more fairly balance the benefits and the
costs associated with the coal supply contracts discussed in this proceeding.

3. OCC's Position

OCC submits that AEP-Ohio is attempting to pass on to its customers all of the
Companies costs under certain fuel procurement contracts, while keeping the majority of
the benefits acquired in the contracts, thereby causing its customers to pay more fuel cost
than authorized by law in violation of Section 4928.143(B)(2)(a), Revised Code, and Rule
4901:1-35-03(C)(9)(a)(ii), O.A.C. For example, similar to the position taken by IEU-Ohio,
OCC asserts that the Companies 2008 Settlement Agreement produced added costs for
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customers while AEP-Ohio only shared a portion of the lump sum payments the
Companies received as well as only a portion of the West Virginia coal reserve. Another
example of AEP-Ohio passing along increased costs while keeping the majority of the
benefits is the renegotiated coal procurement contract whereby AEP-Ohio agreed to pay
the coal provider an increased price of coal, per ton during 2009 while having the
opportunity to receive a per ton discount on ati tons of coal delivered from 2013-2018.

To prevent AEP-Ohio from recovering more fuel cost from its customers than the
Companies should under law, OCC submits that the Commission should order that AEP-
Ohio s customers receive the fmancial benefits from the Companies fuel procurement
contracts through immediate credits to AEP-Ohio's FAC deferral balance. As previously
discussed, those fuel procurement benefits that should be credited against the FAC
deferral:balance include the full lump sum payment and the fair value of the West Virginia
coal reserve that was part of the settlement agreement as well as the fair value of the coal
market.price discount option for future coal delivery negotiated as part of the 2008
Contract Support Agreement. Any delay in applying these credits will unnecessarily
increase the burden to the customers of OP because the carrying charges associated with
Ol''s fuel cost deferral can exceed $10 million every three months (OCC Ex.1 at 16).

Responding to the Companies' arguments, OCC asserts that the underlying ESP
decision and the January 7, 2010, entry in this case do not limit the Commission's review of
AEP-Ohio s fuel procurement contracts to only those entered into during the 2009 FAC
period. Additionally, OCC argues that neither OCC nor IEU-Ohio are attempting to "claw
back" revenue from a prior rate plan as argued by AEP-Ohio. Moreover, the FAC baseline
is not relevant, claims OCC, to the issue of requiring AEP-Ohio to recover only its actual
fuel cost nor does the FAC baseline constitute res judicata. OCC's £'inal argument is that
requiring AEP-Ohio to recover only its actual fuel cost does not constitute selective or

retroactive ratemaking as argued by the Companies.

4. Staff's Position

As a general matter, Staff supports the findings and recommendations contained in
the Audit Report and recommends that those recommendations be adopted by the
Commission. Staff acknowledges that the Companies are entitled to recover the costs of
fuel but only to recover the true cost incurred. In other words, Staff asserts that any
proceeds received offsetting the cost of fuel should be credited against under-recoveries,
regardless of the period in which the proceeds are recognized. Since the value of such
credits cannot be determined at this time, Staff recommends that the Commission direct
the auditor to evaluate the value of proceeds received by the Companies and not credited
either to the FAC or to deferred under-recoveries and make recommendations in the next
audit proceeding as to the value to be credited.
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Responding to a number of AEP-Obio arguments, Staff notes that arguments
concerning prohibited retroactive ratemaking and imprudence are irrelevant and have not
been raised by the auditor's report. AEP-Oluo's arguments concerning regulatory
accounting are rejected by Staff as the Commission and not the Companies determine the
appropriate accounting for regulatory purposes. Staff does agree with the Companies that
Ohio ratepayers do not own the coal resercTes that were part of the Settlement Agreement,
however, Staff asserts that the value of the coal reserves is part of the cost of fuel and

therefore should be examined by the next auditor.

D. Commission Conclusion on Mana,gement Audit Recommendations

Initially, the Commission notes that there were very few concerns raised by the

parties as to the auditor's m/p reconimendations 2 through 6 found at pages 1-7 of the
audit. Therefore, the Conunission will adopt the auditor's m/p recommendations 2
through 6 as outlined in the audit. The Commission notes that there were, however,
widely contrasting pasitions taken by the parties concerning m/p audit recommendation 1
which recommends that the Cointnission should review whether any proceeds from the
Settlement Agreement (i.e., the 2008 lump sum payment AEF-Ohio received as well as the
West Virginia coal reserve) should be a credit against OP's FAC under-recovery.

Following a thorough review of the record and the arguments raised by the parties
in this matter, the Commission determines that all of the realized value from the
Settlement Agreement should be credited against OP's FAC under-recovery namely the
portion of the $30 mill4on 2008 lump sum payment not already credi6ed to OP ratepayers
as well as the $41 million value of the West Virginia coal reserve that AEP booked when
the Settlement Agreement was executed. Additionally, because the value of the West
Virginia coal reserve is not clear and because AEP had planned to begin the permitting
process at the time of the audit which should enhance the value of the coal reserve, we
direct AEP to hire an auditor specifically to examine the value of the West Virginia coal
reserve and to make a recommendation to the Commission as to whether the increased
value, if any above the $41 million already required to be credited against OP's under-
recovery, should accrue toOP ratepayers beyond the value of the reserve that AEPSC
booked under the Settlement Agreement. The Commission will issue by subsequent entry

a Request for Proposal to hire the auditor discussed above.

In making the above determination the Commission notes that the record reflects
that the Settlement Agreement was entered into in order to terminate a tong-term coal
supply agreement, entered into in 1992, because the price of coal under the agreement was
significantly below market in mid-2007. This long-term agreement was replaced with a
new agreement which resulted in OP ratepayers paying significantly more for coal
beginning in 2009, the start of the PSP period, than would have been paid had the
Settlement Agreernent not been entered into. We recognize that this situation is somewhat
unique given that OP's fuel costs were not regulated during the period when the buyout
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occurred and the benefits booked yet the value was realized from coal that should have
been delivered during the ESP period. While we do not find any motivation by AEPSC to
transfer value from ratepayers during the ESP to an earlier date, nevertheless, the long-
term coal agreement was an OP asset for which the value would have flowed through to
OP ratepayers through the ESP period but for the extraordinary circumstances related to
the early contract termination. Given these factors, we agree with Staff that, in order to
determine the real economic cost of coal used during the audit period, more of the value
realized by AEP for entering into the Settlement Agreement should flow through to OP
ratepayers through a credit to OP's under-recovery and deferrals.

Citing to the ESP cases (Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, Opinion and
Order,^:Iylarch 18, 2009, at pages 14-15) and an earfier entry in this proceeding, AEP-Ohio
argues,that the Commission limited the audit period and the prudence review in this case
to 2009 procurement activities and that the only relevant factor is the price the Companies
paid for coal during 2009_ The Commission disagrees. Contrary to the Companies
argument, the Commission is not seeking to reach into another audit period in order to
modify rates charged during the audit period but rather is rendering its decision in order
to match the revenues and benefits incurred during the audit period. Nor has the
Commission found that entering into the Settlement Agreement was imprudent. Again,
the Commission is only finding that to determine the real economic cost of coal during the
audit period, the Commission must consider both the revenues and the benefits received
by the Companies pursuant to the Settlement Agreement and not rely solely on the price
paid for coal during 2009. AEP-Ohio further claims that the parties in this case are
attempting to illegally relitigate the FAC baseline established in the ESP cases. AEP-
Ohio s claims are without merit as the Commission has not adjusted the baseline for the
2009 period as decided in the Companies ESP cases. Rather, the Commission, in this case,
is engaging in a reconciliation and accounting which was explicitly contemplated by the
ESP cases in future FAC proceedings. Otherwise, there would be no rationale for
undertaking an annual audit. In this case, the Commission is making an accounting
adjustment to recognize extraordinary events affecting 2009 costs such that the Companies
2009 real costs will be comparable to the proxy baseline selected in the ESP proceedings.

AEP-Ohio's arguments concerning the applicability of Keco and Lucas Cty. are

likewise unavailing. According to the Companies, any attempt to credit amounts booked
in 2008 during the prior rate plan would violate the longstanding prohibition against

reiroactive ratemaking established in Keco. However, Keco does not apply in this situation.

The Commission is not considering modifying a previous rate established by a
Commission order tbrough the ratemaking process as the Court considered in Keco.

Rather, the Commission, by ordering the Companies to credit more of the proceeds from
the Settlement Agreement to OP's deferral balance, is establishing a future rate based upon
the real cost of the coal used by the Companies to generate electricity during the 2009 FAC

audit period. The proceeds AEP-Ohio received for entering into the Settlentent Agreement
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are but one of the components which impact the Companies cost to provision electricity
during 2009. Likewise, Lucas Cty. does not apply to the present situation. In Lucas Cty.,

the Court held that the Commission was not statutorily authorized to order a refund of, or
credit for, charges previously collected by a public utility where those charges were
calculated in accordance with an experiunental rate program which has expired. As noted
above, the Commission has not made a determination modifying the rate the Companies
collected during 2009. Additionally, there is no experimental rate program involved in the

current case. Thus, Lucas Cty. does not apply in this matter.

As to any benefits associated with the delivery shortfall agreement and the contract

support agreement that OCC and IEU-Ohio assert should also be factored into the
Companies FAC under-recovery, the Commission determines that any effect these
agreements may have had on AEP-Ohio's fuel costs, if any, would appear to apply in time
periods outside of the current audit. Therefore, while those agreements may be examined
by a future audit, those agreements will not be further examined as part of the current

audit.

IV. Financial Audit Recommendations

The audit report also included six financial audit recommendaCions. In the first
recommendation, the auditors submit that the FAC workbooks should be modified to
include explanations that identify and/or explain differences between includable FAC
amounts recorded in the general ledger versus includable FAC amounts derived from
other sources (e.g., Monthly Purchase Summary Reports). Additionally, these
explanations should also apply to issues such as timing differences and/or prior period
adjustments. The second recommendation is that CSP and OP should include the
reconciliation of the fuel and purchased power accounts that have been designated as
includable FAC costs with the monthly FAC workbooks, to facilitate a clear audit trail.
The third financial audit recommendation is that the Companies overall should provide a
bettrx audit trail for tracing costs. Fourth, the auditors suggest that the Commission may
want to have AEP-Ohio explain further how the four generating units designated as "must
run" units by PJM are affecting the costs that are recoverable in the FAC. The fifth
financial audit recommendation is that the Companies should update and/or modify its
systems in order to better indicate hourly or 24-hour dispatch costs and off-system sales

cost information related to forced outages:

AEP-Ohio witness Dooley testified that the Companies agree with and plan to
implement the auditors recommendations regarding financial audit items 1, 2, and 3 (Co.

Ex. I at 6). The Companies witnesses did not specifically address financial audit

reconunendations 4 and 5. The Companies otherwise did acknowledge, however, that
AEP-Ohio agreed with and planned to implement the financial audit recommendations as

clarified in the Companies' testimony (Cos. Brief at 51).
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As AEP-Ohio does not challenge financial audit recommendations 1 through 5, the
Commission will adopt such recommendations made in the audit report.

The final financial audit recommendation involves the River Transportation
Division (RTD) and has 10 sub-components. The audit report suggests that RTD should
respond to the following prior to the next audit and that the next auditor should review

the results of this additional information:

(a) RTD should be required to explain and justify the rationale of
the Net Investment Base and Cost of Capital Billing Adder
formula presented in EVA 4-5, Confidential Attachments 1 and

2.

(b) R3D should be required to provide a procedure for updating
the cost of capital and the Return on Equity (ROE) component
that is commensurate with the risk of the operation.

(c) An Over Collection by RTD indicates that RTD collected too
much from the affiliated companies for barge operations in a
particular year. The Over Collection should be a subtraction
from the Investment Base (rather than an addition to RTD's

expenses).

(d) RTD should provide documentation that it corrected its
calculation of the 2008 Working Capital Requirement and the
2009 Working Capital Requirement and the resulting credits
$43,314 (2008) and $45,117 (2009) to RTD's customers were
recorded in its 2nd Quarter's 2010 true up and credited to the
operating companies in August 2010. OP's portion of these
credits is $15, 298 (2008) and $17,325 (2009).

(e) Balance Sheet items such as Prepayments, Materials and
Supplies inventory and Other Current and Accrued Liabilities,
if considered in developing a utiliWs rate base, are typically
added or subtracted on a 13-month average balance basis. RTD
should be required to explain why its current methodology of
dividing balance sheet items (such as prepayments, materials
and supplies inventory, and other current and accrued
liabilities) by eight to derive the Investment Base is a
reasonable and appropriate method.
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(f) OP R'I'D and other AEP affiliates that utilize the RTD should

-16-

work together to revise the RTD formula to conform with
generally accepted public utility industry rate base and
ratemaking standards. OP should report quarterly concerning

the progress of these efforts by induding a description of

progress made in its quarterly FAC filings-

(g) The details of RTD charges including, but not limited to, Other

Adniinistration Expenses and "AEP Admin Charges° such as
those provided by AEP in response to LA 7-17, should be

reviewed in detail in the next audit period.

(h) RTD should prepare a justification for how RTD's income tax
expense and Accumulated Deferred Income Taxes are handled.

(i) RTD should explain the Accumulated Deferred Income Taxes
(ADIT) amounts on its Balance Sheet and identify any amounts
and components related to the use of accelerated tax

depreciation.

(j) To the extent that RT'D has cost-free capital in the form of ADIT
related to the use of accelerated tax depreciation (which would
typically be associated with credit-balance ADIT amounts),
RTD should prepare an explanation why that cost-free capital
should not be subtracted in deriving the Investment Base,
similar to how ADIT balances would be subtracted in deriving

a utility's rate base.

Regarding financial audit recommendations 6a, 6e, 6f, and 6j, the Companies state

that, although the current treatment is a reasonable approach, AEP-Ohio is willing to have
the RTD division amend its calculation to be in accordance with the traditional base

treatment recommended by the audit report starting January 1, 2011 (Co. Ex. 3 at 11).

Financial audit recommendation 6b is unnecessary, says AEP-Ohio, because there is
already a procedure in place for updating the cost of capital and Return on Equity

component commensurate with the risk (Id.). AEP-Ohio witness NeIson testified that the

ROE is adjusted on January 1 each year to the return allo-wed by FERC. In the absence of a
recent FERC order, the ROE becomes that established by the Indiana Utility Regulatory
Commission in its most recent order (Id. at 11-12). Regarding financial audit
recommendations 6c and 6d, the Companies explain that RTD has made all necessary
changes to correct the Working Capital Requirement for 2008 and 2009 and will
appropriately credit the applicable operating companies induding OP. Documentation
will be available for the next audit states AEP-Ohio (Co. Ex. 1 at 6). Similarly, the
Companies have no objections to financiai audit recommendaflons 6g, 6h, and 6i. AEP-
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Ohio commits that the necessary explanations will be available for the next audit (Co. Ex. 1

at6-7;Co.Ex.3at12).

Generally, the Companies agree with and plan to implement financial audit
recommendations 6a through 6i. Regarding financial audit recommendation 6b, the
Companies have adequately explained and thus have complied with the auditors'
recommendation. Therefore, no further action is required by the Companies on financial
audit recommendation 6b. The Commission adopts as its determinations in this matter,
financial audit recommendations 6a through 6i with the exclusion of recommendation 6b

discussed in the preceding sentence.

V. Ormet stipulation

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission
proceedings to enter into a stipulation. Although not binding on the Commission, the
terms of such an agreement are accorded substantial weight. Consumers' Counsel v, Pub.

Litil. Comm. (1992), 64 Ohio St.3d 123, 125, citing Akron a. Pub. Util. Comm. (1978), 55 Ohio

St.2d 155. This concept is particularly valid where the stipulation is unopposed by any
party and resolves aIl issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. Cincinnati Gas & Electric Co.,

Case No. 91-410-EL-AIR (April 14,1994); Western Reserve Telephone Co., Case No. 93-230-

TP-ALT (March 30, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR et al. (December 30,

1993); Cleveland Electric Illum. Co., Case No. 88-170-EIrAIR Qanuary 30,1989); Restatement

of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (November 26, 1985).

The ultimate issue for our consideration is whether the agreement, which embodies
considerable time and effort by the signatory parties, is reasonable and should be adopted.
In considering the reasonableness of a stipulation, the Conunission has used the following

criteria:

(1) Is the settlement a product of serious bargaining among

capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the

public interest?

(3) Does the settlement package violate any important regulatory

principle or practice?

The Ohio Supreme Court has endorsed the Conuni.ssion's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.

Energy Consumers of Ohio Power Co. a. Pub. Util. Comm. (1994), 68 Ohio St.3d 559, citing
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Consumers' Counsel, supra, at 126. The court stated in that case that the Commission niay
place substantial weight on the terms of a stipulation, even though the stipulation does not

bind the Comrnission (Id.).

We find that the Ormet stipulation entered into by the stipulating parties is
reasonable and should be adopted. In making this determination, the Commission notes
that the Ormet stipulation is a product of serious bargaining among capable,
knowledgeable parties and is the product of an open process. Moreover, as a package, the
Ormet stipulation benefits ratepayers and furthers the public interest as a more thorough
examination involving the collection of deferrals and carrying charges associated with the
provision of service to Ormet is already the subject of a pending case before the

Commission in In the Matter of the Application of Columbus Southern Pawer and the Ohio

Power Company to Recover Commission-Authorized Deferrals Through each Company's Fuel

Adjustment Clause, Case No. 09-1094-EL-FAC (09-1094). Therefore, a detailed examination
of the complex issues surrounding AEP-Ohio's provision of service to Ormet, the largest,

most energy-intensive customer that the Companies serve in Ohio, does not have to be
considered in this proceeding.. Finally, the Commission finds that there is no evidence that
the stipuIation violates any important regulatory principle or praciice and, therefore, the
stipulation meets the third criterion. Accordingly, the Ormet stipulation is approved.

FINDINGS OF FACr AND CONCLUSIONS OF LAW:

(1)

(2)

CSP and OP are public utilities under Section 4905.02, Revised
Code, and are subject to the jurisdiction of this Commission.

These cases relate to the Commission's review of CSP and OP's
.fuel costs during the period from January 1, 2009, through
December 31, 2009.

(3) By entry issued January 7, 2010, the Commission selected EVA
to perform CSP and OP's audit for the period of January 1,
2009, through December 31, 2009. On May 14, 2010, EVA filed

its audit report.

(4) On January 7, 2010, IEU-Ohio, OCC, and Ormet were granted
intervention in these cases.

(5) A hearing in these matters was held on August 23 and August

24, 2010.

(6) Briefs and reply were filed on September 23, 2010, and October

15,2010, respectively.
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(7) At the hearing, a stipulation was submitted acknowledging
that a determination on the collection of deferrals and carrying
charges associated with an Ormet Interim Agreement is the
subject of a pending case before the Commission and that the
issues associated with the Ormet Interim Agreement would be
addressed in that proceeding. The stipulation was signed by
AEP-Ohio, Staff, OCC, IEU-Ohio, and Ormet. The stipulation
meets the criteria used by the Commission to evaluate
stipulations, is reasonable, and should be adopted.

ORDER:

It is, therefore,

ORDERED, That the Companies credit Op's FAC under-recovery as discussed

herein. It is, further,

ORDERED, That the Companies hire an auditor as discussed hereirL It is, further,

ORDERED, That the stipulation entered into by AEP-Ohio, Staff, OCC, IEU-Ohio,

and Ormet be adopted and approved. It is, further,

ORDERED, That AEP-Ohio take all necessary steps to carry out the terms of this

opinion and order. It is, further,

ORDERED, That nothing in this opinion and order shall be binding upon the
Cornmission in any future proceeding or investigation involving the justness or

reasonableness of any rate, charge, rule, or regulation. It is, further,

000000363



09-872-EL-FAC, et al. -20-

ORDERED, That a copy of this opinion and order be served upon each party of

record.

THE PUBLIC UT'ILITIFS COMMLSSION OF OHIO

Paul A Centolella Steven D. Lesser

Andre T. Porter

JRJ/vrm

Entered in the Journai

^ 2 9 2012

Betty McCauley
Secretary

-21t-y C^-ra-A^
Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matte.r of the Appfication of Ohio )
Power Company and Columbus Southem ).. Case No.10-2376-EL-UNC

Power Company for Authority to Merge )

and Related Approvals. )

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Authority to ) Case No.11-346-EIrSSO
Establish a Standard Service Offer Pursuant ) Case No.11-348-EIrSSO

to Section 4928.143, Revised Code, in the
Form.of an Electric Security Plan. )

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Ceitain Accounting Authority.

Case No.11-349-EIrAAM
Case No.11-`d50-EL-AAM

In the Matter of the Application of )
Columbus Southern Power Company and ) Case No.10-343-EL-ATA
Ohio Power Company to Amend their ) Case No.10-344-FL-ATA
Emergency Curtailment Service Riders. )

In the Matter of the Commission Review of
the Capacity Charges of Ohio Power
Company and Columbus Southern Power
Company.

Case No.10-2929-EL-UNC

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of ) Case No. 11-4920-EL-RDR
Mechanisms to Recover Deferred Fuel ) Case No.11-4921-EL-RDR
Costs Ordered Under Section 4928.144,
Revised Code.

ENTRY

The Commission finds:
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(1) On January 27, 2011, in Case Nos. 11-346-EL- SSO, 11-348-EL-
SSO, 11-349-EL-AAM and 11-350-EL-AAM, Columbus
Southern Power Company (CSP) and Ohio Power Company
(OP) (jointly, AEP-Ohio or the Companies) filed an application
for a standard service offer (SSO) pursuant to Section 4928.141,

Revised Code (F5P 2).

(2) On September 7, 2011, a Stipulation and Recomntendation
(Stipulation) was filed for the purpose of resolving all the
issues raised in the ESP 2 cases and several other AEP-Ohio
cases pending before the Comnvssion, Case No. 10=2376-EL-

UNC, In the Matter of the Applicatton of Ohio Power Company and

Columbus Southern Power Company for Autbnrity to Merge and

Related Approvals (Merger Case); Case No. 10-343-EL-ATA, In

the Mafter of the Application of Columbus Southern Power Company

to Amend its Emergency Curtailment Seraice Riders and Case No.

10-344-EL-ATA, In the Matter of the Application of Ohio Power

Company to Amend its Emergency Curtailment Seroice Riders

(jointly Curtaifinent Cases); Case No. 10-2929-EL-LING In the

Matter of the Commission Review of the Capacity Charges of Ohio

Power Company and Columbus Southern Power Company

(Capacity Charges Case); and Case No.11-4920-EL-RDR, In the

Matter of the Applicafion of Columbus Southern Power Cornpany for

Approval of a Meechanism to Recover Deferred Fuel Costs Pursuant

to Section 4928.144, Revised Code, and Case No. 11-4921-EL-RDR,

In the Matter of the Application of Columbus Southern Power

Company and Ohio Power Companty for Approvai of a Mechanism to

Recover Deferred Fuel Costs Pursuant to Section 4928.144 Revised

Code (jointly Deferred Fuel Cost Cases).

(3) On December 14,2011, the Cornmission issued its Opinion and
Order in the consolidated cases, finding that the Stipulation, as

modified, be adopted and approved.

(4) However, on February 23, 2012, the Commission issued its
Entry on Rehearing determining that the Stipulation, as a
package, did not benefit ratepayers and the public interest and,
thus, did not satisfy the three-part test for the consideration of
stipulations. The Commission directed AEP-Ohio to file new
proposed tariffs. to continue the provisions, terms, and
coiYditions of its previous electric security plan no later than

February 28, 2012.

000000366



10-2376-EL-UNC, et al.

(10) Also on March 6, 2012, FirstEnergy Solutions (FFS) filed
objections to AEP-Ohio's proposed tariffs. FF.S opines that no
recovery mechanism for the PIRR has been authorized, and

AEP-Ohio failed to include a'I'CRR rate for its IRP-D

customers.

(11) AEP-Ohio filed revised tariffs on March 6, 2012, that reinserted

terms and conditions that were omitted from the proposed

tariffs filed on February 28, 2012. Also on March 6, 2012, AEP-
Ohio filed a reply to objeciions filed by IEU-Ohio, Ormet, and
OCC/APJN. AEP-Ohio asserts that the Commission already
merged the FAC in a separate docket in Case No. 11-5906-EI-
FAC (11-5906), and it would be impracticaI and unnecessary to
revise not only the FAC provisions, but also the TCRR
implementation. AEP-Ohio argues the inclusion of the PIRR

was appropriate, and the capacity charges are appropriate as
they do not relate to the implementation of the prior retail rate
plan. Further, AEP-Ohio urges the Convnission to reject OCC's

requests to stay the prior rate plan or make the rates subject to

refund.

(12) The Commission finds that, with the exception of the tari£fs for
the PIRR, FAC, and TCRR, the tariffs €iled by ABI? Ohio are
consistent with its February 23, 2012, Entry on Rehearing, do
not appear to be unjust or unreasonable, and should be

approved, effective March 9, 2012.

(13) Regarding the FAC and TCRR, the Commission finds that,
pursuant to AEP-Ohio's application in the Merger Case, the
approval of the merger wiIl not affect CSP and OP's rates.

Specificaliy, the application provides that CSP and OP shall
continue service to customers within the pre-merger certified

territories in accordance witll their respective rates and terms
and conditions in effect until such time as the Commission
approves new rates and terms and conditions. While AEP-
Ohio is correct that its FAC rates were approved in 11-5906, the
rates were approved in light of the Commission's approval of

the Stipulation in the ESP 2 proceedings, which was
subsequently disapproved on February 23, 2012. Accordingly,

OP shall file final unblended TCRR and FAC rates to be
effective March 7, 2012, subject to subsequent Commission
review. Further, FES correctly points out that AEP-Ohio failed

-4-
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to include a TCRR rate for its IRP-D customers. Therefore, we
direct AEP-Ohio to amend Original Sheet No. 475-1 to make it

consistent with ESP 1's terms and conditions.

(14) With respect to the PIRR, AEP-Ohio is directed to file, in final

form; new -tarif#s-removing- the PIRR at this -time. The-
Commission will address AEP-Obio s application to establish

the PIRR by subsequent entry in the Deferred Fuel Cost Cases.

(15) Further, as AEP-Ohio filed corrections to its compliance filing
on March 6, 2012, we do not need to address IEU-Ohio's
objection that. AEP-Ohio incorrectly omitted key terms and

conditions of service.

(16) In addition, as the captioned cases were consolidated by the
Stipulation which the Commission disapproved, all futare
filings should be made in the appropriate case docket, as the
consolidated case matters will no longer be docketed in all of
the above-captioned cases.

(17) Finally, the Commission notes that, on March 5, 2012, AEP-
Ohio filed its notice of intent to file a modified FSP application.
The Commission expects that such modified ESP application

will indude a thorough discussion of: any plans of AEP-Ohio
to divest its generation assets, including provisions to ensure
that adequate capacity will be available on an on-going basis to
Ohio customers, notwithstanding any potential plant
retirements; provisions to address rate design concerns for
small commercial customers and residential customers in the
former CSP service territory using more than 800 kWh in
winter months; provisions regarding plana to take advantage of
a territory-wide deployment of emerging metering technology
to provide ample choices regarding pricing, information, and
electric energy services for customers in a competitive mar'ket,
including provisions that AEP-Ohio does not foreclose the
possibility of working collaboratively with other uti&ties, retail
energy suppliers, and interested stakeholders to explore cost
saving and market development opportunities; provisions to
take advantage of the deployment of emerging distribution
system technologies in all locations where they can cost-
effectively improve the efficiency of the distribution system or
enhance reliability consistent with the value customers place on

-5-
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service reliability; provisions for reasonable support for the
development of technologies that could provide significant
economic benefits; provisions ensuring that AEP-Ohio has the

ability to meet Ohio's renewable energy standards over the

long-ternt; provisions that any proposed retail stability charge

be applied to all.customers within AEP-Ohio service territory;
provisions addressing the prompt modification or termination
of the AEP Interconnection Agreement to reflect State law and

policies; or provisions that provide for market-based pricing for
standard service offer customers in a manner more expeditious
than proposed within AP1'-Ohia s Notice of Intent. The
Conunission further expects that AEP-Ohio will look to recent

Commission precedent for guidance in formulating its
modified ESP in considering how to best ensure its customers
have market-based standard service offer pricing in an efficient

and expeditious manner. (See In the Matter of Application of

Duke Energy Ohio, Inc. for Authority to Establish a Standard Seraice

Offer Pursuant to Section 4928.143, Revised Code, Case No. 11-

3549-EL-SSO; In the Matter of Application of Ohio Edison

Company, The Cleveland Electric Itluminafing Company, and The

Toledo Edison Company far Authority to Establish a Standard

Service Offer Pursuant to Section 4928.143, Revised Code, Case No.

10-388-EI1-SSO.)

It is, therefore,

-6-

ORDERED, That, with the exception of the tariffs for the PIRR, TCRR, and FAC, the

tariffs filed on February 28, 2012, by AEP-Oluo be approved, effective for bills rendered

on or after March 9, 2012. It is, further,

ORDERED, That OP file unblended TCRR and PAC rates to be effective March 9,

2012, subject to Commission review. It is, further,

ORDERED, That OP file tariffs including a TCRR rate for IRP-D customers,

consistent with ESP l's terms and conditions. It is, further,

ORDERED, That AEP-Ohio file new tariffs removing the PIRR at this time. The
Commission will address AEP-Ohio's applications in the Deferred Fuel Cost Cases. It is,

further,
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ORDERED, That the Companies file in final form four complete copies of tariffs.

One copy shall be filed with this case docket, one shall be filed with each company's TRP
docket, and the remaining two copies shall be designated for distribution to the Rates and

Tariffs Division of the Commission's Utili.ties Department. The Companies shall also
update their respective tariffs previously filed electronicaAy with the Commission s

Docketing Division. It is, further,

ORDERED, That the Companies shalt notify their customers of the changes to the

tariff via bill message or bill insert within 30 days of the effectivi date. A copy of this
notice shall be submitted to the Commission s Service Monitoring and Enforcement
Department prior to its distribution to customers. It is, further,

ORDERED, That a copy of this entry be served on all parties of record.

THE PUBLIC UTII.ITIES COMMISSION OF OHIO

jjTJsc

dreT:P

Entered in the Journal

M 07 2A12

4t'- j'K `XPR-P

Barcy F. McNeal

Secretary

Paul A. C
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4901:1-38-01 Definitions.

(A) "Affidavit" means a written declaration made under oath before a notary public or other authorized

officer.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Deita revenue" means the deviation resulting from the difference in rate levels between the

otherwise appiicable rate schedule and the result of any reasonable arrangement approved by the

commission.

(D) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles
products that promote the more efficient use of energy (i.e., increase. the ratio of energy end use
services (i.e., heat, light, and drive power) derived from a device or process to energy inputs
necessary to derive such end use services as compared with other devices or processes that are
commonly installed to derive the same energy use services); or, any customer that manufactures,
assembles or distributes products that are used in the production of ciean, renewable energy.

(F) "Mercantile customer" shall have the meaning set forth in division (A)(19) of section 4928.01 of the

Revised Code.

(G) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under

section 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under section

4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the

customer to curtail or interrupt electric usage during nonemergency circumstances upon notiflcation by

the electric utility:

(H) "Staff" means the staff of the commission or its authorized representative.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promuigated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

,U371
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4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) °Ancillary service" means any function necessary to the provision of electric transmission or

distribution service to a retail customer and includes, but is not limited to, scheduling, system control,

and dispatch services; reactive supply from generation resources and voltage control service; reactive

supply from transmission resources service; regulation service; frequency response service; energy

imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental

reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise

controlled by an electric utility, electric services company, electric cooperative, or governmental

aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the

agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing

and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been

financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,

and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) °Electric light company" has the same meaning as in section 4905.03 of the Revised Code and

includes an electric services company, but excludes any self-generator to the extent that it consumes

electricity it so produces, sells that electriclty for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

http://codes.ohio.gov/orc/4928.01
©O0MOO37 2



Lawriter - ORC - 4928.01 Competitive retail electric service definitions. Page 2 of 6

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a

for-profit basis either in the business of supplying a noncompetitive retail electric service in this state

or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of

township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts °knowingly," regardless of the person's purpose, when the person is aware that the

person's conduct will probably cause a certain result or will probably be of a certain nature. A person

has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efriciency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,

1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of

the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds

committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan

program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an, electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date for that utility as

specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is
for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under

section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the

Revised Code, which schedule or arrangement includes conditions that may require the customer to

http://codes.ohio.gov/orc/4928.01 3QQA9937 3
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curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

utility.

(23) "Percentage of fncome payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the

reduction of energy consumption or support the production of clean, renewable energy for industrial,

distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy

users, including, but not limited to, advanced energy resources and renewable energy resources.

"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized,net regulatory assets that are capitalized or deferred

on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities

commission or pursuant to generally accepted accounting principles as a result of a prior commission

rate-making decision, and that would otherwise have been charged to expense as incurred or would

not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management

costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and

assets recognized in connection with statement of financial accounting standards no. 109 (receivables

from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as

those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and

radiation control equipment on nuclear generating plants owned or leased by an electric utility; and

fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27) °Retail electric service" means any service involved in supplying or arrangirig for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of

consumption. For the purposes of this chapter, retail electric service includes one or more of the

following "service components" : generation service, aggregation service, power marketing service,

power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the
electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

http://codes.ohio.gov/orc/4928.01
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(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric --- -

generation facility that produces electricity primarily for the owner's consumption and that may provide

any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal

output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuciear energy technology consisting of generation III technology as defined by the

nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange
membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but

not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).

Q^ 37 53"A
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(g) Demand-side management and any energy efficiency improvement.

(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as

defined in section 3734.01 of the Revised Code, through fractionation, biological decomposition, or

other process that does not principally involve combustion, biomass energy, biologically derived

methane gas, or energy derived from nontreated by-products of the pulping process or wood

manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including; but-not-limited to; a proton exchange membrane-fuef cell; phosphorie acfd-fuel-

cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial

waters of Lake Erie; methane gas emitted from an abandoned coal mine; storage facility that will

promote the better utilization of a renewable energy resource that primarily generates off peak; or

distributed generation system used by a customer to generate electricity from any such energy. As

used in division (A)(35) of this section, "hydroelectric faciiity" means a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or bordering

this state or within or bordering an adjoining state and meets.all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wiidlife, and water quality,
including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.

1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a flnding by this state

that the river has impaired water quality under Section 303(d) of the °Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal

energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous flsh.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility Is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or

exemption that are related to recreational access, accommodation, and facllities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are recommended by

resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access

to water to the public without fee or charge.

076
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(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive

retail electric service if the service component is competitive pursuant to a declaration by a provision of

the Revised Code or pursuant to an order of the public utilities commission authorized under division

(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Amended- by-128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 56221 07-31-2008

3 ^ 7
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4928.51 Universal service fund.

(A) There is hereby established in the state treasury a universal service fund, into which shall be

deposited all universal service revenues remitted to the dlrector of development under this section, for

the excfusive purposes of providing funding for the low-income customer assistance programs and for
the consumer education program authorized under section 4928.56 of the Revised Code, and paying the

administrative costs of the low-income customer assistance programs and the consumer education

program. Interest on the fund shall be credited to the fund. Disbursements from the fund shall be made
to any supplier that provides a competitive retail electric service or a noncompetitive retail electric

service to a customer who is approved to receive assistance under a specified low-income customer
assistance program and to any authorized provider of weatherization or energy efficiency service to a

customer approved to receive such assistance under a specified low-income customer assistance

program.

(B) Universal service revenues shall include all of the following:

(1) Revenues remitted to the director after collection by an eiectric distribution utility beginning July 1,

2000, attributable to the collection from customers of the universal service rider prescribed under section

4928.52 of the Revised Code;

(2) Revenues remitted to the director that have been collected by an electric distribution utility beginning

July 1, 2000, as customer payments under the percentage of income payment plan program, including

revenues remitted under division (C) of this section;

(3) Adequate revenues remitted to the director after c911ectfon by a municipal electric utility or electric
cooperative in this state not earlier than July 1, 2000, upon the utility's or cooperative's decision to

participate in the low-income customer assistance programs.

(C)(1) Beginning July 1, 2000, an electric distribution utility shall transfer to the director the right to
collect all arrearage payments of a customer for percentage of income payment plan program debt owed
to the utility on the day before that date or retain the right to collect that debt but remit to the director

all program revenues received by the utility for that customer.

(2) A current or past percentage of income payment plan program customer is relieved of any payment

obligation under the percentage of income payment program for any unpaid arrears accrued by the

customer under the program as of the effective date of this section if the customer, as determined by the

director, meets both of the foilowing criteria:

(a) The customer as of that date has complied with customer payment responsibilities under the

program.

(b) The customer is permanently and totally disabled as defined in section 5117.01 of the Revised Code

or is sixty-five years of age or older as defined in that section.

(D) The public utilities commission shall complete an audit of each electric utiiity by July 1, 2000, for the

purpose of establishing a baseline for the percentage of income payment plan program component of the

low-income assistance programs.

http://codes.ohio.gov/orc/4928.51
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Effective Date: 10-05-1999
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4928.141 Distribution utility to provide standard service

offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable

and nondiscriminatory basis within its certified territory, a standard service offer of all competitive

retail electric services necessary to maintain essential electric service to consumers, including a firm

supply of electric generation service. To that end, the electric distribution utility shall apply to the

public utilities commission to establish the standard service offer in accordance with section 4928.142

or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,

except that the utility's first standard service offer application at minimum shall include a filing under

section 4928.143 of the Revised Code. Ony a standard service offer authorized in accordance with

section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer for

the purpose of compliance with this section; and that standard service offer shall serve as the utility's

default standard service offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding

the foregoing provision, the rate plan of an electric distribution utility shall continue for the purpose of

the utility's compliance with this division until a standard service offer is first authorized under section

4928.142 or 4928.143 of-the Revised Code, and, as applicable, pursuant to division (D) of section

4928.143 of the Revised Code, any rate plan that extends beyond December 31, 2008, shall continue

to be in effect for the subject electric distribution utility for the duration of the plan's term. A standard

service offer under section 4928.142 or 4928.143 of the Revised Code shall exclude any previously

authorized allowances for transition costs, with such exclusion being effective on and after the date

that the allowance is scheduled to end under the utility's rate plan.

(8) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in

a newspaper of general circulation in each county in the utility's certified territory. The commission

shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price -

competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division

(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section

4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer

price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for

all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,

and ensure that the, criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No

generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this
sectioh, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the commission prior to the effective date of the
commission rules required under.division (A)(2) of this section, and, as the commission determines
necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An

.application under this division shall detail the electric distribution utility's proposed compliance with the
requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this

section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmissiori organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take

actions to identify and mitigate market power or the electric distribution utility's market conduct; or a

similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

39PA8f213$1
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(3) A published source of information is available publicly or through subscription that identifies pricing

information for traded electricity on- and off-peak energy products that are contracts for delivery

beginning at least two years from the date of the publication and is updated on a regular basis. The

commission shall initiate a proceeding and, within ninety days after the application's filing date, shall

determine by order whether the electric distribution utility and its market-rate offer meet all of the

foregoing requirements. If the finding is positive, the electric distribution utility may initiate its

competitive bidding process. If the finding is negative as to one or more requirements, the commission

in the order shall direct the electric distribution utility regarding how any deficiency may be remedied

in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall

withdraw the application. However, if such remedy is made and the subsequent finding is positive and

also if the electric distribution utility made a simultaneous filing under this section and section

4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred

fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this

section, including for the purpose of division (D) of this section, the commission shall select the least-

cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates

by the commission, shall be the electric distribution utility's standard service offer unless the

commission, by order issued before the third calendar day following the conclusion of the competitive

bidding process for the market rate offer, determines that one or more of the following criteria were

not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon
was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the
competitive bidding process or to procuring generation service to provide the standard service offer,
including the costs of energy and capadty and the costs of all other products and services procured as
a result of the competitive bidding process, shall be timely recovered through the standard service
offer price, and, for that purpose, the commission shall approve a reconciliation mechanism, other
recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used and
useful in this state shall require that a portion of that utility's standard service offer load for the first
five years of the market rate offer be competitively bid under division (A) of this section as follows: ten
per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year
three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years one through five. The
standard service offer price for retail electric generation service under this first application shall be a
proportionate blend of the bid price and the generation service price for the remaining standard service
offer load, which latter price shall be equal to the electric distribution utility's most recent standard
service offer price, adjusted upward or downward as the commission determines reasonable, relative
to the jurisdictional portion of any known and measurable changes from the level of any one or more
of the following costs as reflected in that most recent standard service offer price:
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(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this

state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration

of the derating of any facility associated with those costs. In making any adjustment to the most

recent standard service offer price on the basis of costs described in division (D) of this section, the

commission shall include the benefits that may become available to the electric distribution utility as a

result of or in connection with the costs included in the adjustment, including, but not limited to, the

utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,

the commission may impose such conditions on the adjustment to ensure that any such benefits are

properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achieved

by those adjustments. The commission shall not apply its consideration of the return on common

equity to reduce any adjustments authorized under this division unless the adjustments wili cause the

electric distribution utility to earn a return on common equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face

comparable business and financial risk, with such adjustments for capital structure as may be

appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur

shall be on the electric distribution utility. Additionally, the commission may adjust the electric

distribution utility's most recent standard service offer price by such just and reasonable amount that

the commission determines necessary to address any emergency that threatens the utility's financial

integrity or to ensure that the resulting revenue available to the utility for providing the standard

service offer is not so inadequate as to result, directly or indirectly, in a taking of property without

compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has

the burden of demonstrating that any adjustment to its most recent standard service offer price is

proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the
electric distribution utility's standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made
not more often than annually, and the commission shall not, by altering those proportions and in any
event, including because of the length of time, as authorized under division (C) of this section, taken
to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration

shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file

an application under section 4928.143 of the Revised Code.
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4928.143 [Effective Until3/22/2012] Application for

approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title Xf.IX of the Revised Code to the contrary except

division (D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include prov.isions, relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost
is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost
of purchased power supplied under the offer, including the cost of energy and capacity, and including
purchased power acquired from an afPiliate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's
cost of constructing an electric generating facility or for an environmental expenditure for any electric
generating facility of the electric distribution utility,provided the cost is incurred or the expenditure
occurs on or after January 1, 2009. Any.such allowance shall be subject to the construction work in
progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility construction shall be authorized, however,
unless the commission first determines in the proceeding that there is need for the facility based on
resource planning projections submitted by the electric distribution utility. Further, no such allowance
shall be authorized unless the facility's construction was sourced through a competitive bid process,
regarding which process the commission may adopt rules. An allowance approved under division (B)(2)
(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is
owned or operated by the electric distribution utility, was sourced through a competitive bid process
subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is
newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility
specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
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this section. However, no surcharge shall be authorized unless the commission first determines in the

proceeding that there is need for the facility based on resource planning projections submitted by the

electric distribution utility. Additionalty, if a surcharge is authorized for a facility pursuant to plan

approval under division (C) of this section and as a condition of the continuation of the surcharge, the

electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate

associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to

this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

retirements.

(d) Terms, conditions, or charges relating to liniitations on customer shopping for retail electric

generation service, bypassability, standby, back-up, or supplemental power service, default service,

carrying costs, amortization periods, and accounting or deferrals, including future recovery of such

deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utilit.y to securitize any phase-in, inclusive of carrying
charges, of the utility's standard service offer price, which phase-in is authorized in accordance with
section 4928.144 of the Revised Code; and provisions for the recovery of the utility's cost of
securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric
distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and

notwithstanding any provision of Title XLSX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric distribution

utility. The latter may include a long-term energy delivery infrastructure modernization plan for that

utility or any plan providing for the utility's recovery of costs, including lost revenue, shared savings,

and avoided costs, and a just and reasonable rate of return on such infrastructure modernization. As

part of its determination as to whether to allow in an electric distribution utility's electric security plan

inclusion of any provision described in division (B)(2)(h) of this section, the commission shall examine

the reliability of the electric distribution utility's distribution system and ensure that customers' and the

electric distribution utility's expectations are aligned and that the electric distribution utility is placing

sufficient emphasis on and dedicating sufficient resources to the reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job

retention, and energy efficiency programs, which provisions may allocate program costs across all

classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility. The

commission shall issue an order under this division for an initial application under this section not later

than one hundred fifty days after the application's filing date and, for any subsequent application by

the utility under this section, not later than two hundred seventy-five days after the application's filing

date. Subject to division (D) of this section, the commission by order shall approve or modify and
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approve an application filed under division (A) of this section if it finds that the electric security plan so

approved, including its pricing and all other terms and conditions, including any deferrals and any

future recovery of deferrals, is more favorable in the aggregate as compared to the expected results

that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the

commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this

section, the commission shall ensure that the benefits derived for any purpose for which the surcharge

is established are reserved and made available to those that bear the surcharge. Otherwise, the

commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the

electric distribution utility may withdraw the application, thereby terminating it, and may file a new

standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the

commission disapproves an application under division (C)(1) of this section, the commission shall issue

such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standard service offer, along with any expected increases or decreases in fuel costs from those

contained in that offer, until a subsequent offer is authorized pursuant to this section or section

4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 4928.141 of

the Revised Code, that rate plan and its terms and conditions are,hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to commission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shall not apply until after the expiration of the rate plan. However, that utility may incfude in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

deferral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141,.division (B) of section 4928.64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds

three years from the effective date of the plan, the commission shall test the plan in the fourth year,

and if applicable, every fourth year thereafter, to determine whether the plan, including its then-

existing pricing and all other terms and conditions, including any deferrals and any future recovery of

deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan

as compared to the expected results that would otherwise apply under section 4928.142 of the Revised

Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on

common equity that is signiffcantly in excess of the return on common equity that is likely to be earned

by publicly traded companies, including utilities, that face comparable business and financial risk, with

such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating

that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test
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results are in the negative or the commission finds that continuation of the electric security plan will

result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earned by publicly traded companies, including utilities, that will face comparable business and

financial risk, with such adjustments for capital structure as may be appropriate, during the balance of

the plan, the commission may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the

transition from an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the commission shall permit the continued deferral

and phase-in of any amounts that occurred prior to that termination and the recovery of those

amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the

commission shall consider, following the end of each annual period of the plan, if any such adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is signiflcantly in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustments for capital structure as may be appropriate. Consideration

also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the

electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result

in significantly excessive earnings, it shall require the electric distribution utility to return to consumers

the amount of the excess by prospective adjustments; provided that, upon making such prospective

adjustments, the electric distribution utility shall have the right to terminate the plan and immediately

file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under

this division, rates shall be set on the same basis as specifled in division (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to

that termination and the recovery of those amounts as contemplated under that electric security plan.

In making its determination of significantly excessive earnings under this division, the commission

shall nof consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company.

Effective Date: 2008 SB221 07-31-2008

This section is set out twice. See also § 4928.143, as amended by 129th General Assembly File No. 61,

HB 364, § 1, eff. 3/22/2012.

4928.143 [Effective3/22/2012] Application for approval of electric security plan - testing

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except

division ( D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section
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4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pridng of electric

generation service. In addition, if the proposed electric security plan has a term longer than three

years, it may include provisions in the plan to permit the commission to test the plan pursuant to

division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost

is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost

of purchased power supplied under the offer, including the cost of energy and capacity, and Including

purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's

cost of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure

occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in

progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility construction shall be authorized, however,

unless the commission first determines in the proceeding that there is need for the facility based on

resource planning projections submitted by the electric distribution utility. Further, no such allowance

shall be authorized unless the facility's construction was sourced through a competitive bid process,

regarding which process the commission may adopt rules. An allowance approved under division (B)(2)

(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is
owned or operated by the electric distribution utility, was sourced through a competitive bid process
subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is
newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility.
specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission firstdetermines in the
proceeding that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to plan
approval under division (C) of this section and as a condition of the continuation of the surcharge, the
electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to
this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric

generation service, bypassability, standby, back-up, or supplemental power service, default service,

carrying costs, amortization periods, and accounting or deferrals, including future recovery of such

deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;
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(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges,

of the utility's standard service offer price, which phase-in is authorized in accordance with section

4928.144 of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and

notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modemization incentives for the electric distribution

utility. The latter may include a long-term energy delivery infrastructure modernization plan for that

utility or any plan providing for the utility's recovery of costs, including lost revenue, shared savings,

and avoided costs, and a just and reasonable rate of return on such infrastructure modernization. As

part of its determination as to whether to allow in an electric distribution utility's electric security plan

inclusion of any provision described in division (B)(2)(h) of this section, the commission shall examine

the reliability of the electric distribution utility's distribution system and ensure that customers' and the

electric distribution utility's expectations are alighed and that the electric distribution utility is placing

sufficient emphasis on and dedicating sufficient resources to the reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job

retention, and energy efficiency programs, which provisions may allocate program costs across all

classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this division for an initial application under this section not later
than one hundred fifty days after the application's filing date and, for any subsequent application by
the utility under this section, not later than two hundred seventy-five days after the application's filing
date. Subject to division (D) of this section, the commission by order shall approve or modify and
approve an application filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made available to those that bear the surcharge. Otherwise, the

commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the
electric distribution utility may withdraw the application, thereby terminating it, and may file a new

@S90
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standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the

commission disapproves an application under division (C)(1) of this section, the commission shall issue

such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standard service offer, along with any expected increases or decreases in fuel costs from those

contained in that offer, until a subsequent offer is authorized pursuant to this section or section

4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution utility that has a rate pian that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 492$.141 of

the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to commission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shall not apply until after the expiration of the rate plan. However, that utility may include in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

deferral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141, division (B) of section 4928.64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds

three years from the effective date of the plan, the commission shall test the plan in the fourth year,

and if applicable, every fourth year thereafter, to determine whether the plan, including Its then-

existing pricing and all other terms and conditions, including any deferrals and any future recovery of

deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan

as compared to the expected results that would otherwise apply under section 4928,142 of the Revised

Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on

common equity that is significantly in excess of the return on common equity that is likely to be earned

by publicly traded companies, including utilities, that face comparable business and financial risk, with

such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating

that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test

results are in the negative or the commission finds that continuation of the electric security plan will

result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earned by publicly traded companies, including utilities, that will face comparable business and

financial risk, with such adjustments for capitai structure as may be appropriate, during the balance of

the plan, the commission may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the

transition from an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the commission shall permit the continued deferral

and phase-in of any amounts that occurred prior to that termination and the recovery of those

amounts as contemplated under that electric security plan.

http://codes.ohio.gov/orc/4928.143 39"93 91
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(F) With regard to the provisions that are included in an electric security plan under this section, the

commission shall consider, following the end of each annual period of the plan, if any such adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is significantly in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustments for capital structure as may be appropriate. Consideration

also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the

eiectric distribution utility. If the commission finds that such adjustments, in the aggregate, did result

in significantly excessive earnings, it shall require the electric distribution utility to return to consumers

the amount of the excess by prospective adjustments; provided that, upon making such prospective

adjustments, the electric distribution utility shall have the right to terminate the plan and immediately

file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under

this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to

that termination and the recovery of those amounts as contemplated under that electric security plan.

In making its determination of significantly excessive eamings under this division, the commission

shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company.

Amended by 129th General Assembly File No. 61, HB 364, § 1, eff. 3/22/2012.

Effective Date: 2008 SB221 07-31-2008

This section is set out twice. See also § 4928.143, effective until 3/22/2012.
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4928.144 Phase-in of electric distribution utility rate or

price.

The public utilities commission by order may authorize any just and reasonable phase-in of any electric

distribution utility rate or price established under sections 4928.141 to 4928.143 of the Revised Code,

and inclusive of carrying charges, as the commission considers necessary to ensure rate or price

stability for consumers. If the commission's order includes such a phase-in, the order also shall provide

for the creation of regulatory assets pursuant to generally accepted accounting principles, by

authorizing the deferral of incurred costs equal to the amount not collected, plus carrying charges on

that amount. Further, the order shall authorize the collection of those deferrals through a

nonbypassable surcharge on any such rate or price so established for the electric distribution utility by

the commission.

Effective Date: 2008 SB221 07-31-2008

Q^ 3 9 3
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BEFORE

'pliE pUBLIC U7ILTT1E5 CO1bIlv1ISS1ON OF OH1O

In the Matter of the Application of Columbns
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

Case No. 08-917-ELrSSO

Case No. 08 918-EE.-SSO

ENTRY ON REI lEAR1NG

The Comm;ssion finds:

(1) On March 18, 2009, the Commission issued its opinion and
order in Columbus Southern Power Company's and Ohio
Power Company's (jointly, Ag'-Oluo or the Companies)
electric security plan (ESP) cases (ESP Order)? By enlries
on rehearing issued July 23, 2009 (First ESP EOR) and
November 4, 2009, the Commission affirmed and clarified
certam issues raised in AEP-Ohio s ESP Order. As
uitimately modified and adopted by the Commission,
AEP-Ohio s ESP directed, among other things, that
AEp,plv.o be permitted to recover the incremental capital
carrying costs that would be incurred after Tanuar'y 1, 2009,
on past environmentai. investnnents (2001-2008)2 and
approved a provider of last resort (POLR) ctaxge for the

ESP period_

(2) The Commission's decision in the AEP-Ohio ESP cases was
appealed to the Ohio Supreme Court. The Oluo Supreme
Court determined that Sectlon 4928.143(B)(2), Revised
Code, does not authorize the Commission to allow
recovery of items not Pnnmefated in the section. The Court

1 In re AEP-Ohio ESP cases, Case Nos 08-917-EL-SSO and 08-918-EI,ffiA, Opinion and Order

(&iarcli 18, 2IX19).

2 AEROhio B9P Order at 24-28, 389d; First FSP F.OR at 1043, 24-27.
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(3)

remanded the case to the Commission for further
proceedings in which "the Commission may determine
whether any of the listecf categories set forth in Section
4928.143(B)(2), Revised Code, authorize recovery of
environmental carrying charges."3 hl regards to the POLR
charges, the Court concluded that the Commission's
decision that the POLR charge is cost-based was against the
manifest weight of the evidence, an abuse of the
Commissiori s discretion and reversible error. While the
Court specifically stated that "we express no opinion on
whether a formula-based POLR charge is per se
unreasonable or unlawful," the Court noted two other
methods by which the Commission may establish the
POLR charge: a non-cost-based POLR charge or evidence
of AEP-Ohio's actual POLR costs.

By entry issued May 4, 2011, the Commission directed
t1II'-Ohio to file proposed tariffs removing the POLR
charges and environmental carrying cost charges from the
rates by May 11, 2011. Further, ttue May 4, 2011, entry
directed that, if AEP-0hio intends to seek recovery of the
environmental or POLR charges pursuant to the CourE's
remand, AEP-Ohio should make the appropriate filing
with the Comnti.ssion.

(4) Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by fiting an application within 30 days
after the entry of the order upon the Commi.ssion s journal.

(5) On May 16, 2011, Inciustr;al Energy IJsers-ohio (IETJ-Ohio)
filed an appHcation for rehearing of the May 4, 2011, entry,
which was subsequentiy denied by operaflon of law
pursuant to Section 4903.10, Revised Code.

(6) Tn response to various filings of the parties, the
Commission issued an entry on May 25, 2011, direcEing
AEp-Ohio to file tarif€ pages that reflect that the POLR
riders and enviroiunental carrying charges inctuded in

3 In m Applicalion of C'olumbus S. Pmuer Cn., Slip Opinion No. 2011-Ohio-1788.
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rates are being collected subject to refund, nntil the
Commission specifically orders otherwise on remand.
Additionally, the Comn,w.aion adopted a procedural
schedule for the remand proceedings in order to afford
AEP-Ohio and intervenors the opporttunty to present
testimony and additional evidence in regard to the POLR
and environmental carrying charges remanded to the
Commission. The entry specified that the parties may
address the amount of POLR charges at issue and the rate
of interest charges applicable, if any.

(7) On June 1, 2011, Iffi.J-Ohio filed an application for
rehearing of the May 25, 2011, entry. In its first groiuid for
rehearing, IEU-Ohio asserts that the entry unreasonably
and unlawfully fails to identify fnlly the flow-through
effects on consumers' electric bills as necessary to comply
with the Court's remand.4 Specifically, IEU-Ohio identifies
the following issues that should be addressed by the
Commission in addition to the issues enumerated in the
May 25, 2011, entry: deferrals enabled by biff increase
limitations; delta revenues from reasonable arrangements
and Universal Service Fund collection; calculation of base
revenues; recovery of revenues through the Companies
environmental riders; and reviews of the Companies'
earnings pursuant to the significantly excessive earnings
test (SEET) of Section 4928.143(F), Revised Code.

IEU-Ohio admits that it would be sensible to read the
Commiaaion's May 4, 2011, and May 25, 2011, entries as a
logical first step in the ComTnission s effort to comply with
the Courts remand. IEU-Ohio, however, states that its
application for rehearing was filed in light of its eoncern for
arguments that AEP-Ohio is expected to advance in the
coming days, which, if accepted by the Commission, would
constrain the Com,,,;nion's ability to address the full range
of the revenue effects of the remanded issues.

IEU-OHio notes that a foII range of effects is ffiustrated in its motion of Map 10, 2011, wliidt requests
that the Commission take addiflonal steps to identify and address the fuD effect:, of the CoiuCs
decision IHU-Oldo aworporates by referaice iEs motion in its app3ication for reLearing, wluch IEU-
C11iio aclmowledges was filed to protect its posifion set forth in themotion. This entry an rehearing
does not address IECi-OLio s motion of May 10, 2011.
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(8) On June 10, 2011, AEP-Ohio filed a memorandum contra
IEU-Oluo s application for rehearing of the May 25, 2011,
entry. With respect to IEU-0hio s first ground for
rehearing, the Companies argue that adjustments to their
future recovery of deferred fuel costs or delta revenues to
offset the POLR and environmental carrying cost charges
would constitute impermissible retroactive ratemaking,
contrary to the Court's decision in these cases and in Keco

Indusfries, Inc. v. Cincinnnfi & Suburban BeU Tel. Co. (1957),
166 Ohio St. 254. Additionally, AEP-Ohio asserts that
IEU-Ohio's arguments with respect to the SEET are
irrelevant to the remand proceedings, which are not the
proper forum for addressing IEU-Ohio s position on how
the SES`I'should be applied by the Commission.

(9) The Commission notes that the May 25, 2011, entry
established a procedural schedule for addressing the
Court's remand of these cases, which includes the filing of
intervenor testimony on June 23, 2011, and an evidentiary
hearing to commence on July 12, 2011_ The remand
proceedings established in the May 25, 2011, entry will
afford IEU-Ohio the opportnnity to offer testimony and
present its arguments, as well as to respond to any
arguments advanced by the Companies, which the
Commission will then consider at that time. The May 25,
2011, entry thus does not predude IEU-Ohio from
asserting, during the remand proceedings established by
the entry, that the Commission should consider any
flow-through effects on customers biIls, as may be
necessary to comply with the Court's remand.
Accordingly, with this clarification, IEU-Ohio's first
ground for rehearing, as set forth in its application for
rehearing of the May 25, 2011, entry, should be denied.

(10) In its second ground for rehearing, IEU-Ohio argues that
the May 25, 2011, entry unreasonably and unlawfully fails
to suspend the Companies' Environmental Investment
Carrying Cost Rider (EICCR) tariffs or direct the
Companies to file tariffs that permit collection subject to
refund. Relying on the Court's decision with respect to
2001-2008 incremental environmental investment carrynmg
cost charges, IE[J-Ohio asserts that the ESF Order fails to
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identify any statutory basis for recovery of 2009
incremental environmental investment carrying cost
charges. Accordiag to IEU-Ohio, the entry is thus unlawful
and unreasonable because it fails to address the effect of
the Court's decision on AEP-Ohio s EICCR

(11) In response, the Companies state that IEU-Ohio's second
ground for rehearing should be denied as it is beyond the
scope of the Court's remand, which is limited to a
reconsideration of the statutory basis for recovery of
2001-2008 incremental environmental investment carrying
costs. Furtiter, AEP-0hio argues that IEU-Ohio seeks to
bypass the requirements for seeidng rehearing and
appealing an order of the Commission, as set forth in
Secfions 4903.10 and 4903.11, Revised Code. AEP-Ohio
maintains that no party sought rehearing or appealed the
issue of recovery of carrying costs on 2009, 2010, and 2011
increutental environntental investments and that the
Comnvssion s decision to permit recovery of these costs is
a final, non-appealable order that may not be challenged by
lEU-Ohio at this stage in the proceedings.

(12) The Commission notes that, in the ESP Order, we approved
AEP-Ohio's recovery of carrying costs on incremental
environmentai investments for the FSP period (2009-2011),
with such recovery to occur through annual proceedings.5
In a separate section of the F5P Order, we also approved
the Companies' recovery of carrying costs incurred after
January 1, 2009, on past environmental investments for the
period of 2001-2008.6 Although the latter decision was
appealed to the Court by the Ohio Consumers' CounseI
(OCC), the Commission's approval of the Companies
recovery of carrying costs for 2009, 2010, and 2011
incremental environmental investments was not an issue
that was appealed by OCC, fEU-Ohio, or any other party.
Neither was the issue raised on rehearing before the
Commission by any party to these proceedings.

s AEP-Ohio SR' CJrder at 28-30.

6 AEP-Ohio ESP Order at 24-28.

-5-
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With respect to the issue of the 2001-2008 incremental
environmental carrymg costs, OCC dearly stated in its
notice of appeal that "[t]he Commission erred by requiring
customers to pay, on a going forward basis, carrying
charges on environmental investments made from 2001
through 2008...:17 Talcewise, OCC asserted in its
application for rehearing before the Commission that "the
Com*Tamon erred by requiring customers to pay carrying
charges for an environmental investment that was made
from 2001 through 2008_..."8 Thus, the issue that was
decided by the Court and remanded to the Commiasion is
whether there is a statutory basis for AEP-Ohio's recovery
of the 2001-2008 incremental environmental carrying costs.
IEU-Ohio admits as much in its application for rehearing,
stating that the "Court's decision was Iimited to the
revenue effects of the 2001-2008 incremental environmental
invesiment carrying costs."9

Sections 4903.10 and 4903.11, Revised Code, set forth the
jurisdictional requirements for seeking rehearing and
appealing a Commission order. As neither lEU-Ohio nor
any other party appealed the Commission's decision with
respect to recovery of carrying costs on incremental
environmentaI investments for 2009, 2010, and 2011, or
even sought rehearing on this issue, our approval of such
recovery is a final and non-appealable order of the
Commission and is not subject to attack at this point in the
proceedings. Accordingly, we find that IEU-Ohia s second
ground for rehearing in its applicafion for rehearing of the
May 25, 2011, entry should be denied.

-s-

7 In re AEP-Ohio ESP cnses, Case Nos. 08-917-EI.-SSO and 08-918-E[rSSO, Notice of. Appeal
(Sepbember 10, 2009) at 2

$ In re AEP-Ohia ESP cases, Case Nos. 08-917-EL-SSO and 08-918-EIrSSO, Application for Rehearing

(April 17, 2009).

9 In re AEP.Ohin ESP cases, Case Nos. 08-917-Et.,SO and 08-918-EG9SD, Application for Ltehearrsig
((une 1, 2011) at 7.
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It is, therefore,

ORDERED, That the applica.tion for rehearing filed by IEU-Olhio on June 1,
2011, be denied. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all persons of
record in these cases.

THE PtIBLIC UTILII7ES COIvIMI55ION OF OHIO

Paul A. Centolella Steven D. Lesser

Andre T. Porter

SJP/sc

Ente,1@c^ i^^b.gIqurnal
^^(^d z L ^J

c c^^
Betty McCauley
Secretary

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OI-IIO

In the Matter of the Appflcation of Ohio
Power Company and Columbus Southem
Power Company for Authority to Merge
and Related Approva7s.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant
to Section 4928.143, Revised Code, in the
Form.of an Flectric Secuirity Ptan.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company to Amend their

Emergency Curtailment Service Riders.

Case No. 10-2376-EL-UNC

Case No.11-34G-EL-SSO
Case No. 11-348-EL-SSO

Case No.11-349-EL-AAM
Case No.11-350-EIrAAM

Case No. 10-343-EL-ATA
Case No.10-344-EL-ATA

In the Matter of the Couimission Review of )
the Capacity Charges of Ohio Power ) Case No. 10-2929-EL-UNC
Company and Columbus Southern Power )
Company. )

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Revised Code.

ENTRY

The Commi.s.sion finds:

Case No.11-4920-EL-RDR
Case No. 11-4921-EL-RDR
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(1) On January 27, 2011, in Case Nos. 11-346-EI.SSO, 11-348-EL-
SSO, 11-349-EL-AAM and 11-350-EL-AAM, Columbus

Southem Power Company (CSP) and Ohio Power Company

(OP) (jointly, AEP-Ohio or the Companies) filed an application

for a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code (ESP 2).

(2) On September 7, 2011, a Stipulation and Recommendation
(Stipulation) was filed for the purpose of resolving all the
issues raised in the ESP 2 cases and several other AEP-Ohio
cases pending before the Commission, Case No. 10-2376-EL-
UNC, In the Matter of the Application of Ohio Power Company and
Columbus Southern Power Company for Authority to Merge and
Related Approvals (Merger Case); Case No. 10-343-EL-ATA, In
the Matter of the Application of Columbus Southern Power Company
to Amend its Enrergency Curtailment Service Riders and Case No.
10-344-EL-ATA, In the Matter of the Appiication of Okio Power
Company to Amend its Emergency Curtailment Service Riders
(jointly Curtailment Cases); Case No. 10-2929-EL-UNC, In the
Matter of the Commission Review of the Capacify Cltarges of Ohio
Power Company and Columbus Southern Power Company
(Capacity Charges Case); and Case No. 11-4920-EL-RDR, In the
Matfer of the Application of Columbus Southern Power Company for
Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant

to Section 4928.144, Revised Code, and Case No.11-4921-EL-RDR,
In the Matter of tlw Application of Columbus Southern Power
Crnmpany and Ohio Power Company for Approval of a Mechanisrn to
Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised
Code (jointly Deferred Fuel Cost Cases).

(3) On December 14, 2011, the Commission issued its Opinion and
Order in the consolidated cases, finding that the Stipulation, as
modified, be adopted and approved.

(4) However, on February 23, 2012, the Commission issued its
Entry on Rehearing determining that the Stipulation, as a
package, did not benefit ratepayers and the public interest and,
thus, did not satisfy the three-part test for the consideration of
stipulations. The Commission directed AEP-Ohio to file new
proposed tariffs to continue the provisions, terms, and
coinditions of its previous electric security plan no later than
February 28,2012.
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(5) On February 28, 2012, AEP-Ohio submitted its proposed
compliance tariffs containing the provisions, terms, and
conditions of its previous electric security plan, as approved in
Case No. 08-917-ELSSO (ESP 1) et aL In the Matter of the

Application of Columbus Southern Power Company and Ohio Power

Company for Autfwrity to Establish a Standard Service Offer

Pursuant to Section 4928.343, Revised Code, in the Form of an

EIectric Security Plan. AEP-Ohio further explains that the
implementation of the phase-in recovery rider (PIRR), as
approved in ESP 1, was recalculated on its January and
February collections and carrying costs for those two months
based on the long term debt rate Therefore, AEP-Ohio states
that the new PIRR rates are. designed to collect the revised
balance over the remaining 82 montlhs of the amortization
period.

(6) On March 2, 2012, Industrial Energy Users-Ohio (IEU-Ohio)
filed objections to AEP-Ohio's compliance tariffs. In its
objections, IEU-Ohio asserts that AEP-Ohio's compliance tariffs
contain a blended fuel adjustment clause (FAC) transmission
cost recovery rider (TCRR) for both Ohio Power Company and
Columbus Southern Power Company instead of individual
provisions, improperly included the PIRR in its compliance
tariffs, and failed to file an appropriate application of its
capacity charges. IEU-Ohio also maintains that AEP-Ohio
incorrectly omitted key terms and conditions of service.

(7) On March 5, 2012, Ormet filed an objection to AEP-Ohio s
compliance tariffs. Ormet contends that the indusion of the
PIRR in the compliance tariffs is improper and unauthorized.

(8) On March 5, 2012, AEP-Ohio filed a Notice of Intent that it
intends to submit a modified ESP pursuant to Section 4928.143,
Revised Code, by March 30, 2012.

(9) On March 6, 2012, the Ohio Consumers Counsel and the
Appalachian Peace and Justice Network (collectively
OCC/APJN) filed a motion to reject portions of AEP-Ohio's
compliance filing that impiement the PIRR. In the alternative,
OCC/APJN request that the Commission issue an order to stay
the collection of the PIRR rates or order the PIRR rates be
collected subject to refnnd.
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(10) Also on March 6, 2012, FirstEnergy Solutions (FES) filed
objections to AEP-Ohio s proposed tariffs. FES opines that no
recovery mechanism for the PIRR has been authorized, and
AEP-0hio failed to indude a TCRR rate for its IRP-D
customers.

(11) AEP-Ohio filed revised tariffs on March 6, 2012, that reinserted
terms and conditions that were onutted from the proposed
tariffs filed on February 28, 2012. Also on March 6, 2012, AEP-
Ohio filed a reply to objections filed by IEU-Ohio, Ormet, and
OCC/APJN. AEP-Ohio asserts that the Commission already
merged the FAC in a separate docket in Case No. 11-5906-EL-
FAC (11-5906), and it would be impractical and unnecessary to
revise not only the FAC provisions, but also the TCRR
implementation. AEP-Ohio argues the inclusion of the PIRR
was appropriate, and the capacity charges are appropriate as
they do not relate to the implementation of the prior retail rate
plan. Further, AEP-Obio urges the Commission to reject OCCs
requests to stay the prior rate plan or make the rates subject to
refund.

(12) The Commission finds that, with the exception of the tariffs for
the PIRR, FAC, and TCRR, the tariffs fzled by ABP-Ohio are
consistent with its February 23, 2012, Entry on Rehearing, do
not appear to be unjust or unreasonable, and should be
approved, effective March 9, 2012.

(13) Regarding the FAC and TCRR, the Commission finds that,
pursuant to AEP-Ohio's application in the Merger Case, the
approval of the merger will not affect CSP and OP's rates.
Specifically, the application provides that CSP and OP shall
continue service to customers within the pre-merger certified
territories in accordance with their respective rates and terms
and conditions in effect until such time as the Commission
approves new rates and terms and conditions. While AEP-
Ohio is correct that its FAC rates were approved in 11-5906, the
rates were approved in light of the Commission's approval of
the Stipulation in the ESP 2 proceedings, which was
subsequently disapproved on February 23, 2012. Accordingly,
OP shall file final unblended TCRR and FAC rates to be
effective March 7, 2012, subject to subsequent Commission
review. Further, FES correctly points out that AEP-Olrio failed

-4-
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(14)

(15)

to include a TCRR rate for its IRP-D customers. Therefore, we
direct AEP-Ohio to amend Original Sheet No. 475-1 to make it

consistent with ESP 1's terms and conditions.

With respect to the PIRR, AEP-Ohio is directed to file, in final
form, new tariffs removing the PIRR at this time. The
Cominission will address AFS'-Ohio's application to establish
the PIRR by subsequent entry in the Deferred Fuel Cost Cases.

Further, as AEP-0hio filed corrections to its compliance filing
on March 6, 2012, we do not need to address IEtl-Ohio's
objection that. AEP-Ohio incorrectly omitted key terms and
conditions of service.

(16) In addition, as the captioned cases were consolidated by the
Stipulation which the Commission disapproved, all future
filings should be made in the appropriate case docket, as the
consolidated case matters will no longer be docketed in aII of
the above-captioned cases.

(17) Finally, the Commission notes that, on March 5, 2012, AEP-
Ohio filed its notice of intent to file a modified ESP application.
The Commission expects that such modified ESP application
will include a thorough discussion of: any plans of AEP-Ohio
to divest its generation assets, including provisions to ensure
that adequate capacity will be available on an on-going basis to
Ohio customers, notwithstanding any potential plant
retirements; provisions to address rate design concerns for
small commercial customers and residential. customers in. the
former CSP service territory using more than 800 kWh in
winter months; provisions regarding plans to take advantage of
a territory-wide deployment of emerging metering technology
to provide ample choices regarding pricing, information, and
electric energy services for customers in a competitive market,
inrlud4ng provisions that 1-1EP-Ohio does not foreclose the
possibility of working collaboratively with other utilities, retail
energy suppliers, and interested stakeholders to explore cost
saving and market development opportunities; provisions to
take advantage of the deployment of emerging distribution
system technologies in all locations where they can cost-
effectively improve the efficiency of the distribution system or
enhance reliability consistent with the value customers place on
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service reliability; provisions for reasonable support for the
development of technologies that could provide significant
economic benefits; provisions ensuring that AEP-Ohio has the
ability to meet Ohio s renewable energy standards over the
Iong-term; provisions that any proposed retail stability charge
be applied to allcnstomers within AEP-Ohio service territory;
provisions addressing the prompt modification or-termv.lation
of the AEP Interconnection Agreement to reflect State law and
policies; or provisions that provide for market-based pricing for
standard service offer customers in a manner more expeditious
than proposed witbin AEP-Ohio's Notice of Intent. The
Conunission further expects that AEP-Ohio wi1l look to recent
Commission precedent for guidance in formulating its
modified ESP in considering how to best ensure its customers
have market-based standard service offer pricing in an efficient
and expeditious manner. (See In the Matter of Application of
Duke Energy Ohio, Inc. for Authority to Establish a Standard Service
Offir Pursuant to Section 4928.143, Revised Code, Case No. 11-
3549-EL-SSO; In the Matter of Application of Ohio Edison
Company, The Cleveland Electric Illuminating Company, and The
Toledo Edison Company for Authority to Establish a Standard
Service Offer Pursuant to Section 4928.143, Revised Code, Case No.
10-388-EL-SSO.)

It is, therefore,

-6-

ORDERED, That, with the exception of the tariffs for the PIRR, TCRR, and FAC, the
tariffs filed on February 28, 2012, by AEP-Ohio be approved, effective for bills rendered
on or after March 9, 2012. It is, further,

ORDERED, That OP file unblended TCRR and PAC rates to be effective March 9,
2012, subject to Commission review. It is, further,

ORDERED, That OP file tariffs including a TCRR rate for IRP-D customers,

consistent with ESP l's ternts and conditions. It is, further,

ORDERED, That AEP-Ohio 61e new tariffs removing the PIRR at this time. The
Commission will address AEP-Ohio's applications in the Deferred Fuel Cost Cases. It is,
further,
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. ORDERED, That the Companies file in final form four complete copies of tariffs.
One copy shall be filed with this case docket, one shaII be filed with each company's TRF
docket, and the remaining two copies shall be designated for distribution to the Rates and
Tariffs Division of the Commissiori s Utilities Department. The Companies shall also
update their respective tariffs previously filed electronicaily with the Commission's
Docketing Division. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective date. A copy of this
notice shall be submitted to the Commissiori s Service Monitoring and Enforcement
Department prior to its distribution to customers. It is, further,

ORDERED, That a copy of this entry be served on all parties of record.

THE PUBLIC UTIITTIES COMMISSION OF OHIO

JJT/sc

Entered'm the Journal

M 0 7 M

Barcy F. McNeal
Secretary
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