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I STATEMENT OF THE CASE AND FACTS

In this case, the Appellant, Kyle Raber, was found guilty of misdemeanor .sexual
impdsition on December 1, 2008, which was a situation that involved himself, age 18,
and his then 18-y.ear old girlfriend while both were high school students. On February 18,
2008, Appellant and his girlfriend had been engaging in consensual, vaginal intercourse

| that later involved an attempt at anal intercourse, which the victim claimed was non-

consensual, resulting in the Appellant later pleading guilty to sexual imposition, a 3%,
degree misdemeanor.

| On December 1, 2008, pursuant to a plea agreement, _Appellant Kyle Raber was |

found guilty of sexual imposition and séntenc_ed to sixty days in jail, fined and placed on

probation. S_f?@_ December 1, 2008 Judgment Entry. Subsequently, Appellant served his

ja;il:time, paid his fine and completed his probation requirements. Despite the .State of |
Ohio failing to appeai the trial court's December 1, 2008 final judgment entry, this case

was re-op‘ehed more than | cleven (11) months after that final judgment entry and

transferred to another Common Pleas Court with Judge Mark Wiest. See November 19,

2009 Judgment Entry. Several months later on March 2, 2010, an evidentiary hearing

took place to determine whether the underlying conduct that géve rise to the criminal

chérge. against the Appellant was consensual or not. See March 4, 2010 Judgment Entry.

At this March 2, 2010 hearing, the Trial Court determined th.at the conduct was not

consensual and the Trial Coﬁrt then provided notice tb the Appellant that he would have

to register as a Tier‘l sex offender. See March 4, 2010 Judgment Entry.

On April 13, 2010, the Trial Court conducted the Sexual Offender Registratioh

Hearing. See April 14, 2010 Judgment Entry. On May 6, 2010, Appellant timely filed
4



his appeal to the Ninth District Court of Appeals. On August 8, 2011, tﬁe Ninth District
Court of Appeals issued its ruling that affirmed fhe trial court’s prior decision’s_. See State
v. Raber, 20.1.1-Ohi0-3888. On February 22, 2012, this. Court accepted jurisdiction over
‘this case and decided to hear this appeal.

This matter is now before this Honorable Court.

I ' MEMORANDUM IN SUPPORT

A. Proposition Of Law No. 1
The Trial Court Lacked Subject Matter Jurisdiction To Reopen
This Case Eleven (11) Months After The Final Judgment Entry
Was Journalized And Add To The Sentencing Order

- The Oh10 Supreme Court has long held that a trial court is d1vested of jurisdiction

of a case after the final entry is Journahzed by the clerk of courts. See State v. Carlisle,

2011-Ohio-6553; State v. Baker (2008), 119 Ohio St.3d 197; State ex rel. White v. Junkin

(1997), 80 Ohio St.3d 335. The joumalization of the judgment of conviction _p-ursuant to
Ohio Crim.R. 32(C) starts the 30-day appellate clock ticking and if no appeal is filed, the
case is closed. See State v, Baker (2008), 119 Ohio St.3d 197.

A trial court’s juriédiction is established by statute and cannot be conferred

otherwise, whether by a party’s agreement or acquiescence or even a subsequent court

order. See State v. Carlisle, 2011-Ohio-6553; see also State v, Baker (2008), 119 Ohio

St.3d 197; see also Colley v. Colley (1989), 43 Ohio St.3d 87. Moreover, it is well settled

that a trial court lacks authority to modify a final criminal judgment, even if errors existed

in the entry. See Carlisle, supra at §9; see also State ex rel. Cruzado v. Zaleski, 2006-

Ohio-5795.



In this case, the .trial court impropetly exercised jurisdiction over the Appellant,
Kyle Raber, more than eleven (11) months after the trial court no longer had jurisdiction
to do sﬁ. For eﬁample, on December 1, 2008, the trial court issued its final judgment
" entry and it was jourﬁalized by the Wayne County Clerk of Courts. &g Deéember 1,
2008 Judgment Entry. The State of Ohio failed to ﬁie an appeal. The jud_gment stbod and
the case was closed. On October 19, 2009, the case was re-opened by the trial court and
&ansferred to another judge. See November 19, 2009 Judgment Entry. This Was
improper.

In Carlisle, this Court ruled that a trial court does not have jurisdiction to re-open

a case when a final order had already been previously journalized. See State v. Carlisle,

20-11-Ohi0-6553.1, at 912; see also State v. Baker (2008), 119 Ohio St.3d 197 and State

ex rel. White v. Junkin (1997), 80.Ohio St.3d 335. (4 criminal sentence is final upon fhe

issuance of a ﬁnal order).
In Raber case, the Ninth District Court of Appeals denied Kyle Raber’s appeal:

Essentially, Mr. Raber argues that the trial court did not
have jurisdiction to determine whether he was a sex
offender because it no longer had jurisdiction over the case
after the final judgment of conviction and sentence. ... We
are not convinced the trial court lacked jurisdiction to
proceed as it did. '

State v. Raber, (9™ Dist.), 2011-Ohio-3888, 6-7 (Emphasis added).
The Ninth District then cited a string of cases involving sex offender classification
proceedings as the basis for allowing the trial court to proceed as it did. See Raber, supra

at 7. However, in Carlisle, this Court held that even mistakes in a judgment entry are not




a sufficient basis for a trial court to reclaim jurisdiction over a case where the judgment

entry was a final order:
In [Carlisle’s] case, a valid judgment of conv1ct10n was
journalized on July 13, 2007, yet the trial court purported to
modify Carlisle’s sentence nearly two years later. The trial
court’s attempt to do so was improper. ... [string cite of
Supreme Court cases dating back to 1 962 ] (aﬂ recognizing
“that sentencing errors are an improper exercise of
jurisdiction).
Carlisle, supra at 12.
"The procédural facts in Carlisle and in Raber are identical, while the substantive
' facts are quite distinct.
In Carlisle, the defendant was convicted and sentenced in June of 2007 for
| felonious sex offenses involving his 6-year old foster daughter. See Carlislé, supra at 2.
On July 13, 2007 Ca;rhsle s conviction became a final appealable order after it had been
journalized by the Clerk of Courts. Id. On February 19, 2009, the trial court re-opened the
case after a motion was filed by the defendant and the trial court then modified its final
judgment entry nineteen (19) months after the final order had been journalized. See
Carlisle, supra at 74. On December 22, 2011, the Ohio Supreme Court ruled that the trial
court was without the jurisdiction to re-open the case as it did in 2009 and it affirmed the
Court of Appeals’ reversal of said sentencing modification, although for different
reasons. See Carlisle, supra at §17.
Ilere, in Raber, pursuant to a plea agreement, the Appellant was found guilty of
misdemeanor sexual imposition on December 1, 2008, which was a situation involving -

himself, age 18, and his then 18-year old girlfriend while both were high school students..

" In Raber, both Appellant and his girlfriend had been .ehgaging in consensual, véginal
7



intercourse on February 18, 2008 that eVentually involved an attempt at anal intercourse,
which the victim claimed was non-consensual, resulting in the Appellant pleading guilty
to .sexuai imposition, a 3™ degree misdemeanor.

| On December 1, 2008, pursuant to a. plea agreement, Appellant Kyie Raber was
found guilty of sexual imposition, and sentenced to sixty days in jail, fined and plaéed on
probation. See December. 1, 2008 Judgment Entry. This judgment eniry was a final
' appealable order. Subsequently, Appellant served his jail time, paid his fine and
- completed-his probation requirements. ‘No appeai of this enfry was ever filed, timely or
not. More than eleven (11) months later, on or about October 19, 2009, without a motion
or any other type of procedural vehicle, the trial court re-opened the case in order to
address a purported omission from the final judgment entry of December 1, 2008. See
November 19,_ 2009 judgment Entry. The matter then ‘proceeded through the eventual
evidentiary hearing that was conducted in March of 2010 and a finding that Appellant
‘had to register as é sex offender.. See March 4, 2010 Judgment Entry. The Appellant then
timely appealed that decision but his appeal was rejected by the Ninth District Court of
Appeals. See State v. Raber, (9" Dist.), 2011-Ohio-3888.

The Ninth District’s decision affirming the trial court flies in the face of well-
settled Ohio law and longstanding Supreme Court precedent regarding final orders and
trial court jurisdiction as well as being in direct conflict with this Court’s holding in
Carlisle. In its August 8, 2011 decision, the Ninth District Court of Appeals relied on old
precedent from the Megan’s law era to justify the legal fiction that occurred in this case.

See State v. Raber, 2011-Ohio-3888. Ih view of this Court’s recent rulings that found




Ohio’s Adam Walsh Act to be punitive and, in many ways, unconstitutional, those old
Megan’s Law precedents. are unsound moving forward.

In Raber, the Ninth District Court of Appeals even asked for guidance from this

Court on this 1ssue:

Thus, Mr. Raber’s argument that a trial court is
impermissibly modifying a defendant’s final judgment of
conviction and sentence when it classifies a defendant as a
sex offender post-sentence is not well taken..

_ Accordi.ngly, until the Supreme Court directs this Court
otherwise, we will continue to rely on our precedent and

Clayborn. ...
State v, Raber, (9" Dist.) 2011-Ohio-3888at 97, 8. (Emphasis added).

This Court’s holding in Carlisle now provides the direction the Ninth District

seeks.

It is now imperative this Court reconcile Raber with Carlisle and the recent case
law concerning Ohio’s Adam Walsh Act (“S.B.10”) because this is where the Ninth

District Court of Appeals got it wrong:

e State v. Clayborn 2010-Ohio-2123 (the criminal case controls the sex '
 offender civil proceedings therein); :

e State v. Bodvke 2010-Ohio-2424 (S.B. 10 violates Separation of
Powers Clause of Ohio Constitution);

o State v. Williams 2011-Ohio-3374 (S.B. 10 is pun itive and violates
Retroactive Clause of Ohio Constitution)

e In re C.P. 2012-Ohio-1446 (S.B. 10 is punitive and violates Eighth
Amendment of the U.S. and Ohio Constitutions)

If the trial court did not have jurisdiction to re-open Carlisle nineteen (19) months
later to modify the final judgment entry, then, in Raber the trial court had no jurisdiction

to do so eleven (11) months later either.



It is impossible from a criminal procedural standpoint to review the procedural

facts of both Carlisle and Raber and come up with different outcomes. For example, in

Carlisle, the trial court impermissibly reopened that case nineteen (19) months after the
ﬁnell judgment ehtry had been journalized In Raber the trial court impermissibly re-
opened this case in October of 2009; eleven months after the final judgment entry had
~ been Joumahzed on December 1, 2008. This Court was clear in Carhsle when it held, by
a 7-0 decision, that the trial court had no jurisdiction to reopen the case. The same
principle of law applies here and the same conclusion must be reached.

This Court must reverse both the Court of Appeals’ August 8, 2011 decision and
the Trial Court’s rulings in 2009 and 2010. This case was closed in December of 2008
' and‘ this Court must follow its own precedent, the years of well settled Ohio law, and
make this clear. Ohio law and the Rules of Criminal Procedure must be followed; in all
cases without exeeption..To do otherwise would blur what should be a bright-line rule
end render Ohio law, the Rules of Criminal Procedure and well-settled Supreme Court
precedent meaningless. |

B. Proposition of Law No. 2:

The Trial Court Violated Ohio Law and The Rules of Criminal
Procedure When It Held The Marech 2, 2010 Evidentiary Hearing

1. O.R.C.2505.02 and Ohio Crim.R. 32(C)

The December 1., 2008 Judgment Entry was a final appealable order pursuant to
Section 2505.02 of the Ohio Revised Code and Rule 32(C) of the Ohio Rules of Criminal

Procedure. Thus, as of that date, the trial court was without farther jurisdiction over the

case.
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For example, Section 2505.02 of the Ohio Revised Code, “Final Orders,” states:

(B) An order is a final order that rhay be reviewed,

affirmed, modified, or reversed ... when it is one of the

following: '

(1) An order that affects a substantial right in an action that
 in effect determines the action and prevents a judgment. ...

See O.R.C. 2505.02. Rule 32(C) of the Ohio Rules of Criminal Procedure states:
A judgment of conviction shall set forth the plea, the
verdict or findings, and the sentence ... The judge shall
sign the judgment and the clerk shall enter it on the journal.

Ohio Crim. R. 32(C). Moreover, the Ohio Supreme Court held as follows regarding final

orders:

We now hold that a judgment of conviction is a final

appealable order under R.C. 2505.02 when it sets forth (1)

the guilty plea, jury verdict, or the finding of the court upon
~which the conviction is based; (2) the sentence; (3) the

signature of the judge; and (4) entry on the journal by the

clerk of courts. : ' '
| Sec State v. Baker (2008), 119 Ohio St.3d 197 at p.201, Y18. (Emphasis added).
Moremfer, Ohio Revised Code Section 2950.03(A)(2) requires that a defendant shall be
notified of his or her duty to Tegister at the time of sentencing.

Here, the December 1, 2008 Judgment Entry sets forth the following: (1) a finding
of guilty to the misdemeanor charge of Sexual Imposition; (2) the sentence to 60 days in
jail, community control for 2 years, a fine of $500.00 and related court costs; (3) the
signature of Commeon Pleas Judge Robert Brown; and (4) the entry of journalization by

the Clerk of Courts. See December 1, 2008 Judgment Entry. The Entry is silent on the

issue of sex offender registration. However, as set forth in Carlisle, reopening a final

11



entry to address purported sentencing errors or omissions are not a valid or legal exercise

~ of jurisdiction by a trial court. Accord Carlisle, supra.

Pursuant to Section 2505.02 of the Ohio Revised Code, Ohio Criminal Rule 32(C)
and the Ohio Supreme Court, the December 1, 2008 Judgment Entry was a final order. As
a result, the trial court was without jurisdiction to modify it sixteen (16) months later.

9. State v. Claybomn — ‘The Criminal Case Controls’

In State v. Clayborn, 2010-Ohio-2123, this Court held that, while the sex offender

' classification hearings are civil in nature, they exist within a criminal case and it is the
" criminal case that controls the time frames and procedural aspects:
‘We have not converted  sex-offender-classification
proceedings into separate civil cases procedurally or
assigned them a civil docket number.’
Clayborn, 2010-Ohio-2123 at 710. Additionally, the Supreme Cqurt held the time frames
‘governing appeals set forth App.R.4(A) still apply:
Therefore, although the court reviews the classification matter

on civil standards, the appeal requirements applicable to
‘criminal cases nonetheless apply.

Clayborn, at §11.

In Clayqu, the defendant failed to file his appeal of the sex offender
classification within the thirty (30) day period after the final judgment entry had been
journalized. Clayborn, suf)ra at 94, 5. The Ohio Supreme Court ruled that since the
defend.ant missed the criminal appeal deadline, he needed to seek leave of court in order
to file his appeall. Thus, the sex offender classification hearing was governed by the

criminal case and the deadlines and procedures that accompanied it.

12



In its August 8, 2011 decision in Raber, the Ninth District Court Qf Appeals
turned Clayborn on its head because in Clayborn, the defendant did eventually appéal the
trial court’s decision, albeit untimely. In this case, the State of Ohio failed to appeal the
trial court’s De-'cember 1, 2008 judgment entry. Thus, the case was closed and everything
OCCﬁrred after December 1, 2008 is a nullity; except for the fact thaf the Appellant served
his sixty (60} day jail sentence, paid his ﬁnes and served probation. |

As é consequence, Ciaybom actuaily supborts the Appellant’s position, giveﬁ that
it was the State of Ohio who had the duty to appeal if, in fact, it was not satisfied with thé
triai court’s December 1, 2008 judgment entry. The State’s failure to do so should have

been the end of this case.

C. Proposition of Law No.3:
The Trial Co_urf Violated The Appéilant’s Constitutional Rig'hts
When it Re-Opened The Case And Held A Sex Offender Hearing
16 Months After Final Judgment Entry Was Journalized
Now that the Ohio Supreme Court has held O.R.C. §2950 (“S.B. 10”) to be
“punitive”, it is clear that the trial court violated the Appellant’s constitutional rights of
Due Process and Double Jeopardy under the 5% Amendment of the United States
Constitution when it ré~opened the case long after ﬁnal judgment and held further
hearings. See U.S. Const., amend. V. Once divested of jurisdiction, trial courts cannot re-
open cases and add further punishment a defendant’s original sentence, even if the
omission was accidental or otherwise. To do so is clear violation of a defendant’s Fifth
Amendment Rights against Due Process and Double Jeopardy. Here, the frial court did

just that when it re-opened this case in October of 2009 and held the evide'ntiary hearing

in March of 2010.
13



" The fact is the State of Ohio had opportunities to address the omission of sex

offender registration at the time the Appellant was sentenced and even thereafter up until

the 30-day appeal deadline. However, the State of Ohio failed to do so: it failed to bring

up the issue at the sentencing; it failed to seek a nunc pro tunc amendment to the final

judgment entry; and the State of Ohio failed to appeal the decision. Thus, this case was

élosed after the 30-day time frame to appeal had expired.

This case should be reversed and rendered closed as of December 1, 2008. -

v CONCLUSION

For the reasons set forth herein, this Court should grant Appellant Kyle Raber’s

appeal, reverse the Ninth District Court of Appeals decision and vacate the Trial Court’s

actions after December 1, 2008, thus rendering this case closed as of that date.

—

David T. Eager (00f4442)

Attorney At Law
126 N. Walnut St.

- Wooster, OH 44691

T: (330) 262-2279

F: (330) 264-2977
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Counsel of Record for Appellant
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FILED

STATE OF OHIO y 9TH DISTRIGHE COURT OF APPEALS
o )ss: GOURT OF ARG UDICIAL DISTRICT

COUNTYORWAYNE ) i puc 8 8M 7 11

STATE OF OHIO | 1 weGA- No. 10CA0020
Appelice 3 CLERK §F COURTS
v. . | APPEAL FROM JUDGMENT
. { ENTERED IN THE
KYLED.RABER COURT OF COMMON PLEAS
COUNTY OF WAYNE, OHIO
Appellant CASENo.  08-CR-0117

DECISION AND JOURNAL ENTRY

Dated: August 8, 2011

BELFANCE, Presiding Judge. |

q13 Appeﬂant, Kyle Raber, appeals _fmm the order of the judgment entry of the
Wayne County Court of Common Pleas. This Court affirms. |

| I

{92} Mr. Raberﬁpleaded guilty to a sin_gle count of sexual imposition, a third-degree
misdemeanor. The court sentenced him to sixty days in jail, thirty of which were suspended, and
placed him on community control for a period of two years. Mr. Raber did not appeal the
December 1, 2008 judgment entry of his conviction and sentence.

{93} At the senteﬁéing hearing, the court expressed uncertainty about whether Mr.
Raber would be required to register as a sex offender. With the agreement of the Iparties, the
- court took the matter under advisement so that counsel could have the opportunity to brief {SSﬁéS
related to sex offender classiﬁcétion. The court later determined that, pursuant to R.C.

2950.01(B)(2), Mr. Raber would be required fo register as a sex offender only if the conduct



underlying M. Raber’s conviction was non-consensual. The court held an evidentiary heaning at
which it determined: that the conduct was not consensual and that Mr. Rchr was therefore
;e_quired to register as a sex offender. Pursuant to R.C. 2950.03, the court subsequently held
aﬁother hearing, journalized in its April 14, 2010 entry, at which it provided Mr. Raber w1th
notice of the sex offender registration requirements. |
{94} | Mr. Raber appealéd presenting three assignments of error for our review.
II.
ASSIGNMENT OF ERROR T

“The December 1, 2008 Judgment Eatry Was a Final Order And, At That Time,
The Trial Court Was Divested of Jurisdiction Over This Case{.}”

ASSIGNMENT OF ERROR II
“The March 4, 2010 And April 14, 2010 Court Orders Were Nullities Due To The

Fact The Tral {Court] Had No Jurisdiction After The December 1, 2008
Judgment Entry Was Journalized[.]” '

{95} In his first and second assigments of error, Mr. Raber asserts that the trial court
lacked subject matter jurisdiction to conduct the March 2, 2010 evidentiary he_aring or to .issue
any orders concerning sex offender classification after it filed its judgment entry of conviction
and sentence on December 1, 2008.

{96} Essentially, Mr. Raber argues that the trial court did not have jurisdiction to
determine whéther he was a sex offender because it no longer had juriédiction over the case after
entering a final judgment of conviction and sentence. Mr Raber contends that the trial coﬁrt not
oﬁly lacked jurisdiction to alter his final sentence but it also lacked authority to pr(;vide notice of

" and impose a sex offender classification after sentencing. In particular, he points to language in
the current version of the Adam Walsh Act that the “ju&ge shall provide the notice to the

offender at the time of sentencing.” (Emphasis in original.} See R.C. 2950.03(A)(2).



| 7 We _.are not convinced that the trial court lacked jurisdiction to proceed as it did.
In reaching that concl'usion; we find State v. Clayborn, 125 Ohio St.3d 450, 2010-Ohio-2123, to
be instructive. In addressing the current Qersion o_f Chapter 2950 of the Ohio Revised Co.de, the
Clayborn Court discussed th'e_ onjque nature of sex—offender—classiﬁoation proceedings. - The
Court noted that “[wlhile _sex-offenderaclassiﬁcation proceedings are civil in nature and require a
civil manifest-weight-of-the-evidence standard, * * * an appeal from a sexual offender
classification judgmeni is a civil matter within the context of a criminal case.” '(Emphasis
added) Id. at §11. The above supports the notion that a determination that a defendant is a sex
offender as specified by Chapter 2950 of the. Ohlo Revised Code const1tutes a separate and
R distinct judgment from the judgment of conviction and sentence. See id.; see, also, State v.
- Wooci, 5th Dist. No. 09-CA—205, 2010-Ohio-2759, at §14 (concluding sex offender classification
is not paﬁ of the defendanf’s sentence and thus determining there was no er.ro.r in claséifying
defendant after imposing sentence); State v. Williams, 177 Ohio App.3d 865, 2008-Ohio-3586, at
Tio-11 (“Accordingly, in eith_ér a defendant’s or a state’s appeal, an appeal from the
defendant’s classification is legally distinct from an.y appeal regarding his underlying sentence.
Despite the fact that Wiﬂiams’s sentence was void and had to be vacated pursuant to Bezak, the
status of her sentence did not affect the status of her classification.”) Thus, Mr. Raber’s
argument that a trial court is impermissibly modifying a defendant’s final judgment of conviction
and sentence when it classifies a defendant as a sex offender post-sentence is not well taken.
{48} Accordingly, until the Supreme Court directs thJS Court otherwxse we will
'continue to rely on our precedent and Clayborn, which support the conclusion that the mal court
possessed jurisdiotion in this matter. See, e.g., Clayborn at §11; Williams at §q10-11.

Accordingly, we overrule Mr. Raber’s first and second assignments of error.



ASSIGNMENT OF ERROR III

“The March 2, 2010 Evidentiary Hearing Vidlatéd The Defendant-Appellant’s
Rights Under The United States Constitution{.}” '

{1[9} In his third assignment of érror, Mr. Raber asserts that the trial court violated his
right against Double Jeopardy, his ﬁght against self-incr_imination, and his due process rights in
condﬁcﬁng the March 2, 2010 evidentiary ﬁean‘ng to determine whether the sexual conduct
involved in Mr. Raber’s offense was consensual. |
{910} Mr. Raber did not raise these arguments in the trial court. Accordingly, Mr.
Raber has:forfeited them. See State v. Cargile, 123 Oﬂio St.3d 343, 2009-Ohio-4939, at {15
(“[T]here is no indication that Cargile * * * argued a violation of this right before the trial court.
Cargilé‘faﬂed to raise this claim and has thereby waived it.”); State v. Frazier, 115 Ohjé St.3d
139, 2007-Ohio-5048, at 155 (‘_‘[A] constitutional right can be waived in criminal cases by the
failure to make timély assertion of it.”?); State v. Childs (1968), 14 Ohio St.2d 56, 61 (“Itis a
.general rule that an appellate. court will not consider any error whicﬂ counsel fof_ a party
complaining of the trial court’s judgment could have called but- did not call to the trial court’s
attention at a time when such error could have been avoided or corrected by the trial court.”).
‘Further, .as Mr. Raber has not argued plain error on appeal,-this Court declines to construct an
argument for him. See State v. Hoang, 9th Dist. No. 09CA0061-M, 2010-Ohio-6054, at f21.
Mr. Raber’s third assignment of error is overmled. |

1.

{11} Mr. Raber’s assignments of error are overruled. The judgment of the Wayne

County Court of Common Pleas is affirmed.
Judgment affirmed.



There were reasonable groun&s for this .ai)p.eal.
We order that a speciai mandate issue out of this Court, .directing the Court of Common
~ Pleas, County of Wayne, State of Ohio; to carry this judgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27. |
_ Inﬁmediately upon the ﬁliﬁg hereof, this document shall constitute the journal entry of
: judgment, and 1t shall be file stamped by the Clerk of the Court 6f Appeals at which timé the
- period for review shall bcgin to run. App.R. 22(E). The Clerk of the Court 6f Appeals is

instructed to mail a notice of entry of this j_udginent to the parties and to make a notation of the

mailing in the docket, pursuant to _App.R. 30.

Costs taxed to Appellant.
EVEV. BELFANCE B | |
FOR THES Beptify that this is a true copy of
the original on file. L
WITNESS my hand and .l‘ofthe E&sﬁwb
CouQ of Appeals Thi “day )1
208y B
- MOORE, L. : TIM NEAL _
CONCURS o @ qumr Wayne Gounty, Ohio
' By: W{\) o
DICKINSON, J.

'CONCURS, SAYING:

{912} I concur in the majority’s judgment and in most of its opinion. I do not concur in
the majority’s refusal to consider whether the trial couﬁ committed plain error by not holding an
evidentiary hearing regarding whether the sexual conduct at issue was consensual until 15
months after Mr. Raber pleaded guilty. The trial court’s failure did not constitute plain error,

and, therefore, 1 agree that Mr. Raber’s third assignment of error is properly overruled.



APPEARANCES:

DAVID T. EAGER, Attomey at Law, for Appellant.

DANIEL R. LUTZ, Prosecuting -Attorney, and LATECIA E. WILES Assistant Prosecuting
Attorney, for Appellee. _
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STATE OF OHIO,

Plaintiff B T CASE NO. 08-CR-0117

VS.
JUDGMENT ENTRY

KYLE D. RABER, | ,
' ' SENTENCING AND PROBATION

Defendant

This matter came before the Court for sentencing on November 26, 2008.
Defendant had previously entered a plea of not guilty at arra?gnment. The defendant
appeared_in court, haviﬁg previously entered a plea of guilfy to the fol_lowing.: Sexual
lmposition, as amended, a Misdemeanor of the Third Degreé. The Court h-ereby enters
a finding of guilty to that offense.

The Court, after having reviewed the presentence investigation report, and after
having afforded the defendant and defense counsel the opportunity to speak, sentences
the defendaﬁt as follows: Sixty (60) days in the Wayne C'ounty Jail. Thirty (30) days of
the sentence is suspended and the defe-nda_nt is placed on community control for two
(2) years, subject to the following ter_ms and conditions:

1. Obey all local, state and fede_rai laws.
‘2. Follow the guidance and instruction of your Probation Officer.
3. Abide by thé rules and reguiations of the Adult Probation Department.

4. Pay the costs of this action.

5. Perform -100- hours of community service work as directed by the Adult
Probation Department.

6. Pay a fine of $500.00 as directed by the Adult Probation Department.

~—FRTY-pP 222 /;\\



7. Pay probation maintenance fee of $300.00.

8. Other conditions:
-Defendant shali report to the Wayne County Jail on December 19, 2008.

-Mental health services as directed by the Adult Probation Depariment.

(ht] B

' Robert { Brgwn, Judge

JOURNALIZED

DEC - 1 2008

TIM NEAL
CLERK, WAYNE COUNTY, OHIC

COPY T ALL COUNSEL

I hereby certiiy thar this i m o
the eriginal on fis, A copy of MAILED
“"Essmyh&nd‘ and seal of i : Regular o
ooy Court Sy pey ' Certified... —
& — ' Place in box a3, f_é" i )
: T Sehpson e WS T
W) e e

By “j - E a Dep. Clerk
m—— P 223
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COMMON PLEAS
UNTY, OHIO '

“BQRGVIQ ﬁHHtEB
STATE.OF OHIO, o ;Eg"o%%hars

Plaintiff
. i - CASE NO. 08-CR-0117
VS,
| : JOURNAL ENTRY
~ KYLE D. RABER, TRANSFER OF CASE
Defendant '

For good cause, this case is transferred from the docket of Judge.'

Brown to the docket of Judge Wiest.

IT IS SO ORDERED.

| 1/ JOURNALIZED
COBY TO ALL couNssr, - N -

MAILED g 2009
Reguisf ﬂf £l
Cenifled CLERK, WAU,'QA NEAL

PlacedHs COUNTK OHIO

A Y |
; | hereby ooy y'&.mwsma*fuhmpyof

‘e onginal un fie 7

' mmmthmwmdm
Pless Court ThisShOL sy -
%0 M NEAL -

wm&mmm =

.
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dbhiiE EBBRT OF COMMON PLEAS, WAYNE COUNTY, OHIO
FINECOUNTY, g1

CASE NO. 08-CR-0117

KYLE D. #{ABER _ _ D JUDGMENT ENTRY

Defendant

On March 2, 2010 a hearing was held to determine whether the defendant is a

sex offender subject to Tier 1 registration.

The court finds the following: | |
1. - OnApril 7, 2008 the defendant was indicted for sexual battery in violation
of R.C. 2907.03.

2. On October 28, 2008, pursuant to a plea agreement, the defendant

entered a guilty plea to an amended indictment charging him with sexual
imposition in violation of R.C. 2907.06(A)(1).

3. He was sentenced on November 25, 2008. The registration issue was
not decided at that time. On November 19, 2009 the assigned judge due
to a conflict, transferred the case to the undersigned.

4. The issue is whether the defendant is excluded from the definition of sex
offender by reason of R.C. 2850.01(B)(2). If so, he is qot subjgct to

registration. :

5. According to R.C. 2950.01(B)(2), if the offense involves consensual
sexual conduct, the offender is not a "sex offender" for purposes of

registration.

6. The court has concluded, after a review of the testimony, that the state
has proven by clear and convincing evidence that the defendant forced
the victim to have anal intercourse.

7. The defendant is a sex offender as defined in R.C. 2950.01(B)(1).

\!,m!ﬂ; ™ r 0N, 2 I r : o



The defendant is subject to Tier 1 registration. Since Judge Brown did not
provide notice at the time of sentencing, the defendant will have to appear so that the

court can review with him the notice form required by R.C. 2950.03. A time to-appear
can be arranged by defendant's counsel
1T IS SO ORDERED.

~ Mark K. Wiest, Judge

Dated:_ 3{31“)

JOURNALIZED
MAR 04 2010

TId NEAL, CLERK
WAYNE COUNTY, OHIO

“-,Juw TOALL COUngL \//
s "J : o)
Gutar
(_/ ’{hi sthi ) .
o , J 00 Jy
- doy ceriily T

g s a""%ma copyuof
. fginal on fde N

Wit 558 my hand

Plascwrt

mﬂ._b..duy
AN VI

o=

i M“ 2

T
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IN THE COURT @NP COMMON MEAS WAYNE COUNTY, OHIO
PAYNE Cﬂ;‘“fY OHI7

STATEOF OHio I APR 15 PR 4 (4

Plaintiff P OREAL CASE NO. 08-CR-0117
CLERK OF GOURTS |
VS, :
KYLE D. RABER - JUDGMENT ENTRY
Defendant

The defendant was indictéd for sexual battery on April 7, 2008. The case was
assigned to Judge Brown. The case was scheduled for a bench trial on October 28,
2008. On October 28, 2008 the defendant entered a plea of guilty to an amended
charge of Sexual Imposition, a misdemeanor of the third degree. The defendant was
sentenced on.that charge on November 26, 2008 to 2 yéars of community control.

R.C. 2950.03 specifies how a person convicted of a sexually oriented offense

' who has a duty to register pursuant to R.C. 2950.04 is to be notified of the reglstratlon

requirements.  R.C. 2950.03(A)(2) states in pertinent part . . . "if the person is an

- offender who is sentenced on or after January 1, 2008 for any offense . . . the judge

shall provide the notice to the offender at the time of sentencing”. This did not happen
on November 26, 2008. Judge Brown took the matter under advisement due to an
issue regarding the definition of sex offender under R.C. 2950.01(B)(2)(a). (The issue
being whether the offense involved consensual .sexual conduct). Judge Brown never
decided the issue. He transferred the case to the undersigned on November 19, 2009,
On March 2, 2010, the hearing was held to determine if the offense involved
consensual sexual conduct pursuant to R.C. 2950.01(B)(2)(a). On March 4, 2010, this
court filed an entry finding the sexual conduct was not consensual thereby making the
defendant a sex offender as defined by R.C. 2850.01(B)(1) and subject fo Tier 1
registration. Since Judge Brown did not provide notice at the time of sentencing, the
defendant was scheduled to appear on April 13, 2010 so that the notice could be given.
The defendant was so notified on April 13, 2010, A régistration form was completed

~ and signed by the defendant. The defendant has moved for a stay of the court's order

of March 4, 2010 and a stay from all requirements that he register as a sex offender so
that he can appeal. The motign fcf)yr stay is granted. The defendant shall not be__



4%

required to register until further order of the court.

IT IS SO ORDERED .-
O

Mark K. Wles;/r
Dated: | l‘ff[a’

THANEAL CLERK
WIAYNE COUNTY, GHIG

| hereby certly it thia ie & trae copy of
the original on fie, e

COPY TO ALL COUNSL- o
WiALED
Regular -
Certifiad

Flacaed in pox
Cu ﬁ?‘b F/
By :
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UNITED STATES CONSTITUTION

AMENDMENT V.

No. person shall be held to answer for a capital, or otherwise infamous crime, ﬁnless ona
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service iﬁ time of War or pubﬁc dan-ge_r; nor shall any person be
subject for the same offense to be tWice put in jeopardy of life or limb; nor shall be compelied in
any criminal case to be a witness against himself, nor be deprived of life, iiberty, or property,

without due process of law; nor shall private property be taken for public use, without just

compensation.
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2505.02 Final orders.

(A) As used in this section:

(1) “Substantial right” means a right that the United States Constitution, the Ohio Constitution, a
statute, the common law, or a rule of procedure entitles a person to enforce or protect.

- (2) “Special proceeding” means an action or proceeding that is specially created by statute and that
prior to 1853 was not denoted as an action at law or a suit in equity.

(3) “Provisional remedy” means a proceeding ancillary to an acticen, including, but not limited to, a
proceeding for a preliminary injunction, attachment, discovery of privileged matter, suppression of
evidence, a prima-facie showing pursuant to section 2307.85 or 2307.86 of the Revised Code, a prima-
facie showing pursuant to section 2307.92 of the Revised Code, or a findlng made pursuant to division
(A)(3) of section 2307. 93 of the Revised Code.

(B) An order is a final order that may be reviewed, affirmed, modified, or reversed, with or W|thout
retrial, when it is one of the following: :

(1) An order that affects a substantial right in an action that in effect determines the action and
prevents a judgment;

(2) An order that affects a substantial right made in a special proceeding or upon a summary
application in an action after judgment; '

(3) An order that vacates or sets aside a judgment or grants a new trial;
(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a
judgment in the action in favor of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningfut or effective remedy by an appeal following
final Judgment as to all proceedings, issues, claims, and parties in the action. '

(5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub.
S.B. 281 of the 124th general assembly, including the amendment of sections 1751.67, 2117.06,
2305.11, 2305.15, 2305.234, 2317.02, 2317.54, 2323.56, 2711.21, 2711.22, 2711.23, 2711.24,
2743.02, 2743.43, 2919.16, 3923.63, 3923.64, 4705.15, and 5111.018, and the enactment of
sections 2305.113, 2323.41, 2323.43, and 2323.55 of the Revised Code or any changes made by Sub.
S.B. 80 of the 125th general assembly, including the amendment of sections 2125.02, 2305.10,
2305.131, 2315.18, 2315.19, and 2315.21 of the Revised Code;

(7) An order in an appropriation proceeding that may be appealed pursuant to division (B}(3) of -
section 163.09 of the Revised Code.

(C) When a court issues an order that vacates or sets aside a judgment or grants a new trial, the
court, upon the request of either party, shall state in the order the grounds upon which the new trial is
granted or the judgment vacated or set aside.

http://codes.ohio.gov/orc/2505.02 4/16/2012
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.

(D) This sectioh applies to and governs any action, including an appeal, that is pending in any court on
July 22, 1998, and all claims filed or actions commenced on or after July 22, 1998, n_otwifr__)standing
any provision of any prior statute or rule of law of this state.

Effective Date: 07-22-1998; 09-01-2004; 09-02-2004; 09-13-2004; 12-30-2004; 04—0'7—2005; 2007
‘SB7 10-10-2007 '

http://codes.ohio.gov/orc/25035.02 4/16/2012
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RULE 32.  Sentence
(A) Imposition of sentence. Sentence shall be imposed without unnecessary delay.
Pending sentence, the court may commit the defendant or continue or alter the bail. At the time

of imposing sentence, the court shall do all of the following:

¢} Afford counsel an opportunity to speak on behalf of the defendant and address the
defendant personally and ask if he or she wishes to make a statement in hlS or her own behalf or
present any information in mitigation of punishment.

(2) Afford the prosecuting attorney an opportunity to speak;

3 Afford the victim the rights provided by faw;

@) In serious offenses state its statutory findings and give reasons supporting those
findings, if appropriate.

(B) Notification of right to appeal.

(1) After imposing sentence in a serious offense that has gone to trial, the court shall

“advise the defendant that the defendant has a right to appeal the conviction.

(2) Afier imposing sentence in a serious offense, the court shall advise the defendant
of the defendant’s right, where applicable, to appeal or to seek leave to appeal the sentence
imposed.

(3) If a right to appeal or a right to seck leave to appeal applies under division (B)(1)

or (B)(2) of this rule, the court also shall advise the defendant of all of the following:

(a) That if the defendant is unable to pay the cost of an appeal, the defendant has the
right to appeal without payment;

(b)  That if the defendant is unable to obtain counse! for an appeal, counsel will be
appointed without cost;

{c) That if the defendant is unable to pay the costs of documents necessary to an
appeal, the documents will be provided without cost;

(d) ©  That the defendant has a right to have a notice of appeal timely filed on his or her
behalf.

Upon defendant's request, the court shall forthwith appoint counsel for appeal.



{C) Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which
each conviction is based, and the sentence. Multiple judgments of conviction may be addressed
in one judgment entry. If the defendant is found not guilty or for any other reason is entitled to be
discharged, the court shal} render judgment accordingly. . The judge shall sign the judgment and
the clerk shall enter it on the journal. - A judgment is effective only when entered on the journal
by the clerk. ' '

[Effective: July 1, 1973; amended effective July 1, 1992; July 1, 1998, July 1, 2004; July
1.2009.]

Staff Note (July 1, 2004 Amendment)
Rule 32(A) Imposition of sentence.

Criminal Rule 32(A) was amended to conform with the Supreme Court of Ohio’s decision in State
v. Comer, 99 Ohio St. 3d 463, 2003-Ohio 4165. The Comer decision mandates that a trial court must
make specific statutory findings and the reasons: supporting those findings when a frial court, in serious
offerises, imposes consecutive senterices or nonminimum sentences’ on a first offender pursuant to
R.C.2929.14(B), 2929.14(E)(4) and 2929.19(B)(2). Crim. R. 32(A) was modified to ensure there was no
discrepancy in the criminal rules and the Court's holding in Comer. ' '
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