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PROPOSITION OF LAW
PROPOSITION OF LAW NO. 1:

IN A DISPUTE BETWEEN (1) A SPECIFICALLY DESIGNATED AND (2) A
CLEARLY INTENDED BENEFICIARY OF AN INDIVIDUAL RETIREMENT
ACCOUNT (IRA), WHERE THE ACCOUNT CUSTODIAN FILES AN
INTERPLEADER ACTION AND PURPORTEDLY WAIVES COMPLIANCE
WITH ITS CHANGE OF BENEFICIARY PROCEDURE, THE “CLEARLY
INTENDED” BENEFICIARY IS NOT REQUIRED TO SHOW THAT THE
OWNER OF THE IRA ACCOUNT SUBSTANTIALLY COMPLIED WITH THE
CHANGE OF BENEFICIARY PROCEDURE IN ORDER TO RECOVER.



STATEMENT OF THE CASE

This case arises both as an éppeal from a certified conflict between the holdings of the
Ninth District Court of Appeals’ decision in Kelly v. May Assoc. Fed. Credit Union, 9th Dist.
No. 23423, 2008-Ohio-1507, and the Second District Court of Appeals’ decision LeBlanc v.
Wells Fargo Advisors, L.L.C., 196 Ohio App.3d 213, 2011-Ohio-5553, 962 N.E.2d 872; and as a
~ discretionary appeal from the latter decision. The appeal ultimately arises from the action of Wells
Fargo Advisors, L.L.C., interpleading into the trial court monies held in decedent John
Burchfield’s traditional and ROTH Individual Retirement Accounts. The dispute between
beneficiaries arises from the deceased John Burchfield’s attempt to change his IRA beneficiaries
from his soon-to-be ex-wife, Cynthia Morris, to his mother and father, shortly before his tragic
suicide. Although John communicated his new beneficiary designations to his financial advisor
at Wells Fargo in emails, and even signed Wells Fargo’s change-of-beneficiary forms with the
newly-designated beneficiaries, he failed to mail the newly-designated beneficiaries to Wells
Fargo before his death. Gloria Welch, John’s mother, and Lori LeBlanc, John’s sister, filed suit
against Cynthia and Wells Fargo on March 5, 2010, primarily secking declaratory judgment that
John’s IRAs should be awarded to them, as Appellants were the newly-designated IRA
beneficiaries by John.  Wells Fargo, which had been named as a party to‘the declaratory
judgment action, ultimately filed a counterclaim and crossclaim for interpleader.  In 1ts
pleadings, Wells Fargo asserted no interest in the dispute and offered to hold the IRA funds in
trust orturn them over to the court pending resolution of the matter.

On cross-motions for summary judgment, the trial court erred by awarding John’s IRAs
to Cynthia, because the TRAs were classified by the trial court as “marital property.” LeBlanc, at

9 10. Although the Second District Court of Appeals agreed with Appellants that the IRAs



should not have been awarded to Cynthia based on domestic-relations law, it held any error
committed by the trial court was not dispositive and thus overruled the Appellants’ first
assignment of error. Id. It is the second assignment of error that Appellants bring before this
Court. The appéals court framed the issue as follows: “[Appellants] claim that the trial court
erred in refusing to find that Wells Fargo waived compliance with its change-of-beneficiary
procedure by interpléading the disputed funds to the court.” Id. at § 11. The focus of the appeal
before this Supreme Court is whether Wells Fargo’s action in interpleading monies to the court
and, thereby, waiving its change-of-beneficiary policy, then requires a court to apply an “intent
of the decedent” analysis in determining how the .proceeds of the IRA accounts should be
distributed. If so, Appellants have never been given the opportunity to prove to the trial court a
fact for which there is an abundance of evidence: that John Burchfield’s “intent” was to leave his
IR As to his parents—and not to his spouse who héd just filed for divorce from him.

This case arose on May 5, 2007, when Appellants Welch and LeBlanc filed an action in
the Montgomery County Common Pleas Court, seeking a declaratory judgment enforcing the
change-of—beneﬂciary forms held by Wells Fargo. Id. at § 7. Cynthia filed a counterclaim,
seeking to be deemed the proper beneficiary of John’s IRAs. Id. Wells Fargo, was also named
as a party, and ultimately filed for interpleader on May 27, 2010, whereby Wells Fargo asserted
no interest in .the dispute and offered to hold the IRA accounts in trust or turn them over to the
court pending the determination of the proper beneficiary.

LeBlanc and Welch moved for partial summary judgment regarding the IRAs on July 27,
2010. Id. at § 8. Cynthia responded with a cross-motion for summary judgment. /d. The trial
court held that Cynthia was the sole beneficiary of the IRAs. Id. The trial court found that

John’s change-of-beneficiary forms were of no legal consequence because John failed to comply



with Wells Fargo’s written policy, which required that John return the forms to Wells Fargo. Id.
Moreover, the trial court determined that the IRAs were marital property, and thus owned by
Cynthia. Id Regarding the interpleader, the trial court held that Wells Fargo could not waive
compliance with its change-of-beneficiary procedure or change the beneficiary without Cynthia’s
éonsent. Id. Appellants appealed the matter to the Second District Court of Appeals. Id.

The Second District Court of Appeals agreed with Appellant’s first assignment of error,
that the characterization of the IRA accounts as marital or non-marital property was improper,
because John’s death terminated the divorce proceeding as well as the .ability of a domestic-
relations court to make a determination of marital or separate property. Id. at § 10. Although
Appellants were correct that the trial court erred in its characterization of the IRAs as marital
property, the Second District Court of Appeals held that any error made was not dispositive of
the appeal, therefore, overruled the first assignment of error. Id.

In their second assignment of error, Appellants argued that the trial court erred in
refusing to find that Wells Fargo waived compliance with its change-of-beneficiary procedure by
interpleading the disputed funds. 7d. at § 11. Appellants posed the issue as whether John’s intent
to chaﬁge beneficiaries had any legal significance, because Wells Fargo interpleaded the IRA
monies and voluntarily waived any requirement for John to comply with its change-of-
beneficiary policy. Id. at912.

The Second District Court of Appeals held that the trial court correctly granted summary
judgment to Cynthia because the decedent failed to comply with Wells Fargo’s policy of
requiring John to return the change-of-beneficiary forms to Wells Fargo. Id. at 4 13. Further, the
Second District Court of Appeals bolstered its finding by holding that “even if the contractual

method for change of beneficiary is deemed waived, the decedent did not substantially comply



with the provision.” Jd. That Court reasoned that substantial compliance with Wells Fargo’s
contract provisions remains “necessary” as part of an “intent of the decedent” analysis, despite
the fact that Wells Fargo waived “actual compliance.” Jd. The judgment of the trial court was
affirmed. Id.

On Novembér 3, 2011, Appellants filed a Motion for Certification of a Conflict to the
Ohio Supreme Court.. (Appx. 31). The Second District Court of Appeals recognized that its
decision conflicted with the Ninth District Court of Appeals in Kelly v. May Assoc. Fi ed. Credit
Union, 9th Dist. No. 23423, 2008-Ohio-1507 (Appx. 1), and certified that conflict to this
Supreme Court. (Decision and Entry Sustaining Motion to Certify a Conflict by the Court of
Appeals, Appx. 53). This Supreme Court determined that a conflict did exist, and directed the
parties to brief the issue. (Entry Determining Conflict Exists, Appx. 104). This Supreme Court
also accepted Appellants’ appeal based upon their jurisdictional memoranda. (Entry Accepting
Appeal Upon Consideration of Jurisdictional Memoranda, Appx. 105).

If the Second District Court of Appeal’s Decision is affirmed, then a financial custodian
essentially may no longer “waive” compliance with its change-of-beneficiary procedures by
merely interpleading monies to a court. The requirement of “substantial compliance” with the
custodian’s change-of-beneficiary policy by the owner in short, requires the custodian’s policy be
followed-—and assets be transferred per the policy desigpations. The Second District’s newly-
created “substantial compliance” test. will subject the custodian to duplicate liability, which is
directly contra to the public policy of permitting a custodian to avoid disbursing awards expressly
per its policy via interpleading disputed monies to a court. The duplicate liability concern for
custodians would be imposed by the owner s inadvertent failure to “substantially comply” with the

custodian’s change-of-beneficiary procedure thereby subjecting the custodian to liability from



third-parties seeking to interfere with the contract between the custodian and the owner. This
outcome is contrary to Ohio law.

STATEMENT OF THE FACTS

John married Cynthia on May 5, 2007, which for both of them was a second marriage.
LeBlanc at § 3. John maintained two IRA accounts which were valued at $250,313.33 and
$15,334.98 respectively, just days prior to the marriage. Id. Years before, John had designated
Gloria Welch, his mother, and Bruce Leland, his stepfather, as beneficiaries of those IRAs. Jd.
Immediately before his marriage to Cynthia, John named Cynthia as the beneficiary on both
IRAs. Id.

On October 28, 2009, John sent his long-time Wells Fargo financial advisor, Aaron
Michael, an email stating that he and Cynthia were divorcing and requesting paperwork to

- change his IRA beneﬁciaries. Id. at 4 4. Michael responded via email telling John to tell him
how to designate the new beneficiaries of the IRAs. Id. Subsequently, John spoke to Michael
and explained how he wanted the new beneficiaries named for the IRAs. Id. Michael then pre-
populated Wells Fargo’s change—of—beneﬁciaiy forms for John, with Welch and Leland as
primary beneficiaries in the amounts of 75% and 25% respectively. Id. LeBlanc, his sister, was
then listed as the contingent beneficiary. Id. Michel then sent the forms to John for signature.
Id. Before doing so, Michael predated the completed forms November 2, 2009, because Michael
believed John would return them to Wells Fargo by that date. /d.

On November 5, 2009, Cynthia served John with a complaint for divorce and a
restraining order. fd. At approximately the same time, John spoke to Michael and indicated that

the change-of-beneficiary forms were “taken care of.” Id. Michael assumed that John’s



statement meant that John had mailed the forms back to Wells Fargo. Id. On December 16,
2009, John committed suicide. Id.

After John’s death, a co-worker of John’s, Jeff Miller, and Michael discovered Wells
Fargo’s IRA change-of-beneficiary forms in an envelope among John’s business and financial
papers. Id. at § 6. Those IRA forms, which had been pre-populated with John’s newly-
designated beneficiaries—Welch and Leland—had been executed by John. Id. Michael gave the
executed forms to his manager at Wells Fargo. Id. Subsequently, a dispute arose between
Welch and Cindy regarding the lawful beneficiaries of John;s IRAs. Id. This led ultimately to
the filing of the declaratory judgment action and the interpleading of the account proceeds by

Wells Fargo.



ARGUMENT

PROPOSITION OF LAW NO. 1: IN A DISPUTE BETWEEN (1) A SPECIFICALLY
DESIGNATED AND (2) A CLEARLY INTENDED BENEFICIARY OF AN
INDIVIDUAL RETIREMENT ACCOUNT (IRA), WHERE THE ACCOUNT
CUSTODIAN FILES AN INTERPLEADER ACTION AND PURPORTEDLY WAIVES
COMPLIANCE WITH ITS CHANGE OF BENEFICIARY PROCEDURE, THE
“CLEARLY INTENDED" BENEFICIARY IS NOT REQUIRED TO SHOW THAT THE
OWNER OF THE TRA ACCOUNT SUBSTANTIALLY COMPLIED WITH THE
CHANGE OF BENEFICIARY PROCEDURE IN ORDER TO RECOVER.

1. The Second District Court of Appeals’ Decision in LeBlanc runs afoul of the Ohio
Supreme Court’s long-standing view that public policy should protect a financial
institution’s ability to contract with its clients and protect the bank from duplicate
liability in servicing its clients, especially if proceeds are interpleaded.

Ohio law has customarily protects financial custodians when disputes arise between
potential beneficiaries of IRAs, by permitting a custodian to interplead transfer-on-death proceeds
into the trial court, essentially waving the custodian’s own policy as to how the owner designates
beneficiaries. Once TOD monies are interpleaded into the court by the custodian, then an “intent
of the decedent” analysis is used by the trial court in determining the proper beneficiary. The
public policy of permitting a financial custodian to look beyond a TOD designation held by a
custodian, even if the custodian has a formal contract procedure governing how an owner may
designate TOD beneficiaries, exists to protect the custodian from duplicate liability in competing
beneficiary disputes. The policy ensures that third-parties may not interfere with the contract
between an owner of an asset and his financial custodian.

The Second District Court of Appeals, much to the detriment of financial custodians in
avoiding duplicate liability, and depriving them of any flexibility in how they deal with their
customers, cffectively did away with the right of a custodian to waive its own change-of-

beneficiary procedures by creating a “substantial compliance™ test regarding the “intent of the

decedent” analysis. Essentially the Second District Court of Appeals ignored precedent on the



subject, thereby establishing a new “test,” holding that the owner of an IRA must “substantially
comply” with a custodian’s change-of-beneficiary procedure before an “intent of the decedent”
analysis occurs—*even when actual compliance has been waived [by the custodian]”. LeBlanc
at § 13.

The Second District’s holding renders the entire idea of waiving the change-of-
beneficiary policy by the custodian to avoid duplicate liability superfluous, and indeed endangers
custodians by taking away the ability to waive their own change-of-beneficiary policies. The
Second District Court of Appeals’ holding not only damages custodians, but also prevents an
owner from designating beneficiaries through the owner’s “clearly expressed intent.” Thus an
owner on his or her deathbed cannot effectuate beneficiary changes regarding TOD assets
without “substantially complying” with the custodian’s change-of-beneficiary procedure, even if,
as in this case, Welis Fargo expressly waived its TOD policy by interpleading monies to the
court so that the trial court could make a determination as to John’s “clearly expressed intent.”
In short, the Second District Court of Appeals now requires that the owner follow the custodian’s
policy regarding beneﬁciary designations, although the controlling law contains no such
requirement of substantial compliance with a custodian’s change—of—beneﬁciary policy. Why
then, even permit a custodian to waive its TOD policy if its policy must still be followed
“substantially”?

Ohio law has long held that banks and clients should be free to contract with their clients.
Freedom of contract is a principle long recognized in Ohio. Indeed, the United States
Constitution prohibits states from enacting any law that retroactively impairs contract rights.
U.S. Constitution, Article I, Section 10, cl. 1. Narrowing the issues to the matter at hand, the

public policy of protecting financial institutions from duplicate liability regarding beﬁeﬁciary



designations was clarified by the Ohio Supreme Court in regard to life nsurance policies long
ago. See Atkinson v. Metropolitan Life Ins. Co., 114 Ohio St. 109, 150 N.E. 748 (1926);
Rindlaub v. Traveler's Ins. Co., 175 Ohio St. 303, 305, 194 N.E.2d 577 (1963).

In Atkinson, Fliza Atkinson, wife of the insured, was the original beneficiary of a life
insurance policy of Joseph Atkinson, maintained by the Metropolitan Life Insurance Company of
New York. Atkinson, 114 Ohio St. 109, syllabus. Due to marital troublés, Joseph designated his
mother, Elizabeth Atkinson, as the new beneficiary of the policy. [d. Thereafter, due to a
reconciliation between Joseph and his wife, the husband agreed to again effect a change-of-

beneficiary and have the policy made payable to his wife. Id. To accomplish the change back to
his wife, an agent of the insurance company was called to the Atkinson home, and was told by
the insured he desired to designate his wife as his beneficiary. Id. The insurance agent indicated
it would be necessary to send the irisurance company a written endorsement of the change. Id.
Thereafter, the agent mailed a request for the proper form of endorsement to be prepared to bring
about the desired change of beneficiary, and the endorsement was mailed to the agent. Id. For
an unexplained reason, the Mr. Atkinson’s signature was never secured before he died. /d. No
endorsement of change of beneficiary was ‘accomplished. Id. No written notice was ever
provided to the financial custodian of the insured’s desire to change beneficiaries, except the
agent’s written request for an endorsement. Jd.

In Atkinson and other disputes arising between potential beneficiaries of life insurance
proceeds after the death of an owner, the Ohio Supreme Court initially struggled with the 1ssue
by looking to the strict interpretation of the provisions of the life insurance policy and the
| requirements therein to designate beneficiaries. Atkinson., 114 Ohio St.3d at 119-120, 150 N.E.

748. However, this Supreme Court noted that some life insurance policies are more strict as to

10



procedures in designating beneficiaries than other life insurance policies. Id. at 120. This Court
stated that the rule in any case “should be the same, and not different from the rule of
interpretation of any other contract.” Id. The facts in Atkinson were such that the insurance
company filed an interpleader, indicating it had no interest in the outcome of the case. Id. The
interpleader greatly assisted the Ohio Supreme Court’s adjudication in Atkinson, because the
Court determined that if any condition in the policy was vital to the insurance company, the
insurance company would be protected from liability because of the interpleader. Id. The Ohio
Supreme Court held that:

The Code of Ohio...requires that suits be maintained and defended by the real

party in interest, and by the filing of an interpleader, disclaiming any interest in

the outcome of the controversy, the rights of the company in the provisions of its

policy must be held to be waived. As the case now stands, therefore, it is purely a

question of the respective rights of the two claimants, uninfluenced by any alleged

interests of the insurance company....This has been declared in a long line of

cases, many of which have construed fraternal insurance policies similar in all

essential respects to the policy in the case at bar. (Citations omitted).
Id., 114 Ohio St.3d at 120-121, 150 N.E. 748. The financial institution’s requirement for the
insured to provide the insurance carrier written notice, as well as the requirement that it be
forwarded to the home office, were “solely for the benefit of the company and could therefore be
waived by it.” Jd 114 Ohio St.3d at 121, 150 N.E. 748. The writing requirement and notice
requirement of the policy were merely to keep the company in contact with the insured and to
provide a means for the insured to designate beneficiaries so that litigation could be avoided if a
dispute arose. Id. The lynchpin in Atkinson was that by disclaiming any interest in the outcome
by interpleading the proceeds, the insurance company left the controversy to the determination of
the courts. Jd. The Supreme Court then found that because the husband intended that the wife

receive the insurance proceeds, the Court would effectuate that intent by awarding the wife the

proceeds. Id.

11



The Ohio Supreme Couft later affirmed the important public policy of protecting
financial institutions from duplicate liability in Rindlaub v. Travelers Ins. Co. Id., 175 Ohio St.
at 305, 194 N.E.2d 577. In that case, an insured failed to comply with the insurance company’s
change-of-beneficiary procedure requiring that the insured obtain a release from his former
spouse in order to designate a subsequent spousc as primary beneficiary of his life insurance
policy. Id., 175 Ohio St. at 303-304, 194 N.E.2d 577. The insurance carrier filed an interpleader

- and deposited the policy proceeds with the court. Id. In affirming the public policy of protecting
custodians when proceeds are interpleaded, the Ohio Supreme Court held:

Undoubtedly, in any litigation between the insurer and its insured or between the

insurer and a single beneficiary...insurance policy provisions relative to change of

beneficiary may be determinative of their respective rights, but not so where the

insurer “washes its hands” by interpleader in an action by one claiming to be a

beneficiary, and another claiming to be a beneficiary is substituted as a party

defendant, thereby presenting a controversy only between the two persons
claiming to be beneficiaries of funds deposited with the court. In such case the
relative rights of the litigants should depend upon the expressed intention of the
insured. If he has clearly indicated to the insurer his intention to change
- beneficiaries, his intention must be given effect. ' '
Rindlaub, 175 Ohio St. at 305, 194 N.E.2d 577. The Rindlaub Court awarded the insured’s
subsequent spouse the proceeds because the insurance carrier voluntarily waived the requirement
that any changes to beneficiary designations be made with the consent of the prior beneficiary,
thus the intent of the insured controlled at the point the proceeds were interpleaded by the
custodian. /4., 175 Ohio St. at 306, 194 N.E.2d 577.

Although the public policy behind insurance companies interpleading monies in dispute is
express and clear in the State of Ohio, the Second District Court of Appeals, regardless of its
position that its decision was “not contrary (o Rindlaub,” was directly contrary to Rindlaub.

LeBlanc, at 4 26. Before making that analysis of the Second District’s refusal to follow the Ohio

Supreme Court’s public poiicy, it must be determined whether IRA proceeds interpieaded into a

12



court by a financial custodian are treated identically to insurance proceeds interpleaded by a
custodian. It is clear that the Ninth District Court of Appeals agrees with consistent treatment of
life insurance policies and IRAs when interpleader occurs by the custodian, whereas the Second
District Court of Appeals disagrees, thus creating a conflict of law. (Entry Determining Conflict
Exists, p. 3; Appx. 55).

2. The Ninth District Court of Appeals expanded upon Rindlaub and Atkinson fo

permit financial institutions to interplead monies from Individual Retirement
Accounts when disputes arise as to lawful beneficiaries, whereas the Second
District declined to do so. '

In the trial court and in the appeal below, Appellants relied upon the Ninth District’s
decision Kelly v. May Assoc. Fed. Credit Union, 9{h Dist. No. 23423, 2008-Ohio-1507, for the
proposition that a financial custodian of an IRA waives compliance with its change-of-
beneficiary policy by interpleading disputed funds to the court and disclaiming any interest in the
outcome. LeBlanc, 196 Ohio App.3d 213, 2011-Ohio-213, 962 N.E.2d 872, at 18. In Kelly,
the Ninth District Court of Appeals expanded the Ohio Supreme Court’s logic from Rindlaub and
held that custodians of IRAs waive their change-of-beneficiary procedures when IRA proceeds
or insurance proceeds are interpleaded to a court after a potential dispute arises between
beneficiaries. Kelly, at 9] 13. The Ninth District Court of Appeals held:

Like the individual retirement account at issue in this case, life insurance policies

typically include a procedure for designating and changing beneficiaries. It has

long been the rule in Ohio that those procedures are intended to protect the insurer

from duplicate liability and the insurer is free to waive them.

Id. “In such a case, if the insured communicated to the insurer her ‘clearly expressed intent’ to
change beneficiaries, the [IRA] proceeds will be paid to the newly designated beneficiary rather

than the originally designated beneficiary even though the insured failed to comply with the

process set forth in the policy.” Kelly, at | 13 citing Rindlaub, 175 Ohio St. 303, at paragraph 2



of the syllabus. Although Rindlaub’s holding applied to life insurance companies, the Ninth
District Court of Appeals extended that holding to apply to JRAs as well. Kelly, at 9 18. The
purpose of the policies espoused in Rindlaub, Kelly, and Atkinson is strictly for the protection of
the financial custodians. Kelly, at T 13 citing Rindlaub, 175 Ohio St. at 305, 194 N.E.2d 577;
Atkinson., 114 Ohio St. at 121, 150 N.E. 748. Unfortunately, the Second District refuses to
recognize Kelly in its district by holding:

The decision in Kelly v. May Assocs. does not deal with the distinction between a

life insurance policy and an existing asset. Absent, too, is any analysis of R.C.

1709.09 and its implication. Moreover, with its varying opinions on the bases for

the decision, we decline to apply Kelly’s holding here. We find that Wells

Fargo’s change-of-beneficiary requirements control and because John did not

comply with them, he did not change the beneficiary before his death.

Accordingly, the trial court was correct in granting summary judgment.

Leblanc, at §23. In certifying the conflict, the Second District Court of Appeals later wrote that
it concluded “Wells Fargo’s interpleader did not waive the written requirement that Burchfield
return the forms to the company to be effective.” (Decision and Entry Sustaining Motion to
Certify a Conflict by the Court of Appeals, pp. 2-3; Appx. 54-55).

It is evident in the case at bar that the Second District Court of Appeals tacitly rejects the
public policy espoused by the Supreme Court in Rindlaub and outright rejects Kelly. LeBlanc, at
4 26. The Second District Court of Appeals alluded to a distinction between a life insurance
policy and an existing asset, which is simply perplexing. A life insurance policy’s beneficiary,
whether the beneficiary be specifically-designated or the estate of the insured, is only an
expectancy interest during the life of the insured. Stone v. Stephens, 92 Ohio App. 53, 57, 110
N.E.2d 18 (2 Dist. 1950). That interest vests at the time of the insured’s death. /d. The Ninth

District in Kelly likened IRA accounts to life insurance policies, because an owner may designate

and change beneficiaries of each investment vehicle. Kelly, at § 13. Just like life insurance, the
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beneficiary of an IRA 6n1y has an expectancy interest during the life of the owner. The owner of
both insurance policies and JRAs is free to designate beneficiaries and change them, just as were
the owners in all of the relevant cases including Rindlaub, Atkinson, Kelly, and LeBlanc. The
LeBlanc Court’s taking issue with the difference between IRAs and life insurance policies
because of “existing” assets is simply immaterial. In fact, R.C. 1709.01()) expressly defines a
“gecurity account” as: |
(1) A reinvestment account associated with a secufity; a securities account with a

financial institution or a securities dealer or broker...whether or not credited

to the account before the owner’s death;

(2) A cash balance or other property held for or due to the owner of a security as a

replacement for or product of an account security, whether or not credited to

the account before the owner’s death.
Even the legislature recognizes that its immaterial whether physical monies are in an account.
Thus it is unclear why the Second District Court of Appeals attempted to distinguish. between
“existing assets” versus an expectancy interest. Both life insurance proceeds and IRA proceeds
pass outside of probate so long as beneficiaries are designated; otherwise, they pass to the estate.
R.C. 2107 et seq. and R.C. 1709 et seq. The Second District, in its Decision rejecting Kelly, then
launched into an analysis of R.C. 1709 et seq. and whether IRAs should be considered trusts
under Ohio law. Both courts in LeBlanc and Kelly concluded that- IRAs are nof to be considered
trusts, with which Appellants concur. LeBlanc, at § 15; Kelly, at § 17.

Tumning to the Second District’s discussion of Ohio’s transfer-on-death (*“TOD”)
provisions, R.C. 1709 et seg. is known as Ohio’s Uniform Transfer-On-Death Security
Registration Act. This section of the Ohio Revised Code allows for the transfer of assets such as
IRAs outside of probate. See Bielat v. Bielat, 87 Ohio St.3d 350, 721 N.E.2d 28 (2002) (holding

that a sister’s designation as a beneficiary in an IRA trumped the spouse’s claim to the proceeds

through the estate). Interestingly, and counter to its ultimate holding, the Second District Court
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of Appeals, referenced Bielat and stated, “We do not interpret R.C. 1709 as directly stating that
the asset transfers according to the contract, only that the transfer derives its effectiveness from
the contract.” LeBlanc, at 9 16. The significance of that statement is that the Second District
Court of Appeals impliedly agrees that assets in IRAs may pass to a beneficiary in ways other
than per the “contract” or “policy” between the custodian and the owner of the IRA. In other
words, simply because a custodian has a written beneficiary designation on file, the custodian
does not require payment to that speciﬁcaliy«designated beneficiary. In fact, R.C. 1709.10 is
clear in permitting a custodian to:
[E]stablish the terms and conditions under which it will receive and implement
requests for registration in that form, including requests for cancellation of
previously registered transfer-on-death beneficiary designations and requests for
reregistration to effect a change of beneficiary. The terms and conditions so
established may provide for proving death, avoiding or resolving any problems
concerning fractional shares, designating primary and contingent beneficiaries,
and substituting descendants of a named beneficiary to take in place of the named
beneficiary when he dies. '
With those statutory powers, a custodian may waive the custodian’s change-of-beneficiary policy
by interpleading monies to a court, just as was done by custodians in Rindlaub, Kelly, and
Atkinson, among other cases. It is at this juncture that the Second District Court of Appeals’
Decision goes awry of the policies set forth in Rindlaub, Atkinson, and even Bielat. The Second
District clearly does not agree with Kelly that IRA proceeds may be interpleaded into a court
because supposedly IRAs are distinguishable from life insurance policies. LeBlanc, at Y 23. But
as discussed supra, any alleged difference between life insurance and IRAs is iirelevant for what
occurs when proceeds are interpleaded into a court. This policy exists so that the custodian may
avoid duplicate liability from potential beneficiaries. The Second District Court of Appeals, in

its own rejection of this Supreme Court’s support of that policy, does not permit waiver by a

custodian. Moreover, despite the Second District’s statement that “We do not interpret R.C.
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1709.09 as directly stating that the asset transfers according to the contract...,” that’s exactly
what it tacitly held. LeBlanc, at § 16. The Second District would require Wells Fargo to
disburse proceeds upon John’s death “on1y;’ by looking at the beneficiary form on file at Wells
Fargo. Id. Kelly also rejects the requirement that the owner follow the custodian’s policy, giving
deference to R.C. 1709.09 ef seq. Kelly, at §f 34-35. Specifically, the Kelly Court rejected the
appellant’s argument that a signature requirement in the custodian’s policy was not only in place
to protect the custodian, but also to ensure the policy went where the owner intended. Id., at
34. The Kelly Court rightfully recognized a custodian may interplead moniés from IRAs or
insurance companies, waiving any compliance with its policy, for the benefit of the custodian
only. 1d., at § 13; Rindlaub, 175 Ohio St. at 305, 194 N.E.2d 577, Atkinson., 114 Ohio St. at 121,
150 N.E. 748. Looking to the ultimate result in LeBlarc, it appears that the only candid rationale
for ruling against Appellants was because that Court feared that upon interpleader, an analysis of
the decedent’s “clearly expressed intent” necessarily ensues. Kelly, at 1 13.

It is evident that Wells Fargo is not only seeking to avoid the requirement that its policy
be followed pursuant to R.C. 1709 ef seq., but it in fact, voluntarily waived any requirement that
the owner follow its policy. That is precisely the purpose of the rules set forth in Kelly,
Rindlaub, Atkinson, and their progeny:. to permit a custodian to avoid additional liability from
competing beneficiaries by interpleading the asset and looking for a determination of the
pfoperty beneficiary by a court.‘ The Second District Court of Appeals’ Decision effectively
destroys the ability of a custodian to waive its own change-of-beneficiary policy, because the
Second District now requires that an owner “substantially comply” with that policy, regardless of
an interpleader. Id., at{ 26.

The Second District’s decision effectively establishes “substantial compliance” as the
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controlling test regaxdies; of whether the custodian interpleads and regardless of even the most
clear evidence of the account-owner’'s intent. This new test completely undermines the Rindlaub
holding and renders interpleader essentially meaningiess. Besides subjecting the custodian to
duplicate liability, it deprives the custodian of any flexibility in how it manages its accounts with
its own customers. There are any number of valid business reasons why a custodian may opt not
to choose to enforce its OWn policies, so as to accommodate the intent of its clients. The Second
District’s Decision eliminates that flexibility when it effectively eliminates the power of the
custodian to waive com.pliance. Furthermore, the Second District’s Decision allows a non-party
to a contract —a designated beneficiary-—to enforce an insurance contract’s policies contrary to
the intentions of the actual contracting partics. All of these effects are contrary to the rationale
that this Court adopted and made law in Rindlaub.

3. The Second District Court of Appeals’ new requireme‘nt that the owner of an IRA

or life insurance policy, «substantially comply” with the custodian’s ckange-of—

beneficiary policy destroys the ability of a custodian o waive that policy by
interpleading funds.

The Second District Court of Appeals states that even if it were to apply the life insurance
line of cases including Rindlaub, it still would 7_conclude that the trial court correctly granted
summary judgment because John failed to “gubstantially comply” with Wells Fargo’s change-of-
beneficiary policy. LeBlanc, at § 25. This new test that the Second District Court of Appeals
summarily applied to IRAs is not the correct test, because it directly contravenes R.C. 1709.10
and the public policy espoused in Rindlaub. Moreover, The Uniform Transfer-on-death Security
Regis‘;ration Act is to be liberally construed to promote its underlying purposes and policy. R.C.
1709.11. The Kelly decision of the Ninth District properly declined to impose a substantial

compliance test where compliance had been waived by the IRA custodian.

In Kelly, Barbara Kelly opened an IRA account, making her nephew Richard beneficiary
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in 1992. Id., at §4. One of the forms Barbara Kelly signed provided that she could only change
the beneficiary by completing and signing a form that the custodian would provide for that
purpose. Id., at § 5. In 1998, Barbara telephoned the custodian and informed a teller that she
wanted to make her daughter the beneficiary of her IRA. Id., at § 7. The teller did not tell
Barbara that the form needed to be signed; however, the teller wrote “per member” on the
signature line and sent a copy of the form to Barbara and placed a copy on file. Id. The
custodian outsourced the administration of the IRA account, and then lost the form that the teller
completed “per member.” Id., at 9 9. Barbara died in 2003. /d. The daughter found a copy of
the change of beneficiary form and claimed ownership, although the last record on file with the
custodian designated the nephew. Id., at 9 10. The custodian filed an interpleader action not
claiming an interest. Id. at§ 11. The Kelly Court simply ruled in favor of the daughter, despite
the owner’s failure to sign or comply with the custodian’s writing requirement, because the
custodian waived the requirement that the owner sign the form. Id. at 18. The concurring
opinion in Kelly states:
The creation of an IRA is flexible under Ohio law and the Ohio legislature has
chosen not to impose specific formalities, such as a requirement that initial
beneficiary designations or subsequent changes be initiated in writing, upon their
creation in this state. Indeed, the only requirement for the proceeds of an IRA to
transfer upon death as a nontestamentary asset is that the designation of a
beneficiary appear in beneficiary form, or “a registration of a security that
indicates the present owner of the security and the intention of the present owner
regarding the person who will become the owner of the security upon death of the
present owner.” See R.C. 1709.01(A). See, generally, Bielat v. Bielat, 87 Ohio
St.3d 350, 721 N.E.2d 28 (discussing application of R.C. Chapter 1709 to
[IRAS]... | |
Id., at § 34. Kelly promotes the position that at the point a custodian chooses to interplead

monies into the court, there is absolutely no requirement that the owner follow the change-of-

beneficiary policy, substantially or otherwise.
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The Second District Court of Appeals® holding in LeBlanc necessarily interferes with the
custodian’s right to create its own policy as per R.C. 1709.10. That interference also tinkers with
the ability of a custodian to contract with its client without interference from third—parties, thus
subjecting the custodian to potential duplicate Hability. The Uniform Transfer-On-Death
Security Registration Act itself provides ample legal authority and framework to determine
John’s lawfully-intended beneficiaries without the need to create more tests. R.C. 1709 et seq.
The Act defines a “registering entity” as a “person who originates or transfers a security title by
registration and includes, but is not limited to, a financial institution maintaining security
accounts for customers.” R.C. 1709.01(H). Wells Fargo is indeed a registering entity. Wells
Fargo, as such, has the freedom to contract with its client as to how a beneficiary is designated.
Moreover, R.C. 1709.01(A) deﬁnes a “beneficiary form [as a] registration of a security that
indicates the present owner of the security and the intention of the present owner regarding the
person who will become owner of the security upon the death of the present owner.” The
legislature expressly mentions the “intention of the present owner” regarding beneficiary
‘designations by owners. Finally, and perhaps most significantly, the Act permits a custodian to
avail itself of the custodian’s statutory rights under R.C. 1709.10 to “establish the terms and
conditions under. ..to effect a change of beneficiary.” Thus Wells Fargo can and did establish its
own poliby. Whether Wells Fargo choses to interplead funds and/or voluntarily waive its own
poﬁcy is clearly a right that the legislature intended to give to the custodian.

Moreover, a “substantial compliance” requirement by the owner to follow the custodian’s
policy simply means the owner must follow the custodian’s policy, and may be forced to do so
by third-parties to the contractual relationship. The policies set forth in Rina’laqb and Atkinson

are meant to protect the custodian, not the owner, thus the decision to waive the policy must
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- remain with the custodian and not depend on the owner’s actions. Depending on the owner to
comply substantially with its policy necessarily means a custodian will be forced to follow
policies and ignore the intent of its customers despite precedent that it may waive its own policy
with an interpleader. The position of the Second District Court of Appeals in this case is
untenable on this point. It appears that the Second District Court of Appeals was concerned
about “{t]he uncertainty that can surround a decedent’s intent...” LeBlanc, at 4 25. However,
that uncertainty is ameliorated because the fallback is the owner’s “clearly expreésed intent.”
The Second District Court of Appeals’ requirement that the account owner follow that
strict policy via “substantial compliance,” despite the option of the custodian to waive its policy,
has damaged both the custodian and account owner. The unprecedented interpretation by the
Second District Court of Appeals has now made transfer-on-death beneficiaries, including IRAs,
a designation that may only be made by the government—not the owner and not the custodian.
By requiring “substantial compliance” with a custodian’s change-of-beneficiary policy, that
arrangement and expectation of a custodian and IRA account owner has been curtailed. An IRA
account owner would expect his or her custodian to make all efforts possible to effectuate
transfer-on-death gifts based on the owner’s “clearly expressed intent.” In either case, the
Second District Court of Appeals has interfered with the relationship between the custodian and
IRA account OWner, which now subjects the custodian to duplicate liability as well as increasing
the uncertainty that a custodian will not be able to pay benefits based on the owner’s intent. For
those reasons, substantial compliance should not be imposed upon the custodian or the owner.
4. Should this Supreme Court agree with Appellants that an interpleader of IRA
monies to a court voluntarily waives compliance with a custodian’s change-of-
beneficiary policy, Appellants have presented overwhelming evidence as to John’s

“clearly expressed intent” in naming Welch and Leland as beneficiaries.

The Second District Court of Appeals states that even if it were to apply the life insurance
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line of cases including Rindiaub, it still would. conclude that the trial court correctly granted
summary judgment because there were factual issues that could reasonably support an inference
that John changed his mind and intended Cynthia to receive IRA proceeds. LeBlanc, at 9 24.
However, .upon the interpleading of IRA funds, waiver triggers an analysis of the decedent’s
“clearly expressed intent” to determine the lawful beneficiary. Kelly, at § 13. To the degfee that
there may be factual issues as to John’s “clearly expressed intent,” thé Second District Court of
Appeals had no basis to make a finding of fact. Indeed, those issues are expressly reserved for a
jury, and are not to be made on summary judgment motions. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242,255, 106 5.Ct. 2505, 91 L.Ed.2d 202 (1986). Even the LeBlanc Court admits “that
a genuine issue of material fact exists with regard to Jon’s intent.” Id., at § 24. More to the
point, overwhelming evidence was presented by the Appellants at every state of this case that
John'’s “cle'arly expressed infent” was to remove Cynthia as the primary beneficiary of his IRAs.

First, there is the indispﬁtable email from John to Aaron Michael, his Wells Fargo
advisor, on October 28, 2009, stating “T am getting divorce. What paperwork do we need to
change?..MY IRA stays with me. Is her name on it?” (Deposition of Aaron Michael, pp. 13-14,
filed August 3, 2010). Michael responded in the same email thread stating “So sorry to hear that.
Let me know who you want your beneficiaries to be now as we will take Cindy off...” Id.

Next, the Second District Court of Appeals ignored the testimony of Michael stating that
after that email correspondence, John spoke to Michael and explained how he wanted the new
beneficiaries named for the IRAs. LeBlanc, at § 4. Michael then pre-populated Wells Fargo’s
change-of—beneﬁciary forms for John, with Welch and Lelahd as primary beneficiaries in the
amounts of 75% and 25"}0 respectively. Zd  LeBlanc was then listed as the contingent

beneficiary. Id  Before sending John the IRA change-of-beneficiary forms, Michael predated
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the forms November 2, 2009, because Michael believed John would return them to him by that
date. Id. The IRA forms themselves are strongly persuasive of John’s “intent” to change
beneficiaries to Welch and Leland.

More evidence as to John’s intent was the divorce complaint Cynthia served on John just
éfter John expressed his desire to change beneficiaries due to a divorce. Id. John spoke to
Michael and indicated that the change-of-beneficiary forms were “taken care of.” Id. Michael
assumed that John’s statement meant that John had mailed the forms back to Wells Fargo. Id.
Those IRA forms, which had been pre-populated with John’s newly-designated beneficiaries,
Welch and Leland, had been executed by John. Id. at § 6. Michael also gave the executed forms
to his manager at Wells fargo upon his discovery of those forms. Id. Further, John made the
exact same proportional bequest in his newly-executed will and his IRAs as had existed before
his marriage to Cynthia: a Seventy-five (75%) percent share to his mother (Welch), and Twenty-
five (25%) percent share to his step-father (Leland). It is evident from Aaron Michael’s
testimony and John’s e-mails that anyone but Cynthia Burchfield should be designated
beneficiary of his IRAs. When asked as to the effects of John’s actions, including John’s most
recent efforts to change his beneficiaries of his IRAs, Aaron Michael testified:

Well, I mean, my understanding would be it would show the client’s wishes or

intentions were, to change the beneficiary back to Bruce Leland and Gloria Jean

Welch.

(Depo. Aaron Michael, p. 27). It is unfathomable that the Second District Court of Appeals
could take the position that if Kelly and Rindlaub apply, then the evidence is such that John’s
intent favors Cynthia. At the very least, this Court should reverse the findings of fact by the

Second District Court of Appeals and remand the matter to trial for a determination as to John’s

“clearly expressed intent.”
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CONCLUSION

The decision of the Second District Court of Appeals holding that Cynthia was eﬁtitled to
the proceeds from John’s IRAs should be reversed for all of the reasons set forth above. First,
when a custodian interpleads IRA proceeds into a court as with insurance proceeds, the custodian
has voluntarily waived the requirement of the owner to comply with the custodian’s change-of-
beneficiary policy. Second, this Court should reject the Second District Court of Appeals’
holding that establishes a “substantial compliance” test on the part of the owner of the policy in
nialidng new beneficiary designations, because it runs contrary to the Ohio Supreme Court’s
precedent in Rindlaub and éontrary to Ohio’s Uniform Transfer-On-Death Security Registration
Act, such that a custodian would no longer be free to waive its own policy by interpleading funds
and would then be subject to duplicate liability. A custodian’s right to waive jts own policy upon,
interpleader, as it stands in the Second District, depends on the owner’s “substantial compliance”
with the custodian’s policy. Thus the Second District Court of Appeals’ holding essenltially does
away with the right of a custodian to waive its own policies, which runs afoul of long-standing
precedent that the a custodian shall be protected from competing beneﬁciai‘y claims. For a
custodian to depend on an owner’s actions in order to avoid duplicate liability is absurd, as the
custodian has no control over an owner’s actions. Accordingly, the Second District Court’s
decision in this case should be reversed and this cause of action remanded to the trial court for

further proceedings consistent with this Court’s decision and precedent.
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DECISION AND JOURNAL ENTRY
DICKINSON, Judge.

~ *1 This cause was heard upon the record in
the trial court. Each error assigned has been
reviewed and the following disposition is
made:

INTRODUCTION

{9 1} This is a fight over a dead woman's
money. When Barbara Kelly opened an in-
dividual retirement account at May Associ-
ates Federal Credit Union, she designated
her nephew, Richard Wachter, as the ac-

count's beneficiary. When her daughter,
Janice Kelly, returned to Ohio after having
lived out of state, Barbara telephoned May
Associates and told a teller to make Janice
the beneficiary. The teHer completed a
change of beneficiary form, but Barbara
never signed it. Barbara is now dead, and the
account is worth approximately $130,000.

{9 2} The trial court detertined that Janice
is entitled to the money in the account.
Richard has argued that the trial court: (1)
incorrectly determined that May Associates
properly waived 1ts requirement that Barbara
sign the change of beneficiary form; (2) in-
correctly considered the teller's testimony
about her conversation with Barbara and the
unsigned change of beneficiary form in rul-
ing on Janice's motion for summary judg-
ment because, according to him, both were
inadmussible hearsay; (3} incorrectly deter-
mined that Barbara's intent that Janice be the
beneficiary of the individual retirement ac-
count was clear; and (4) incorrectly deter-
mined that May Associates was not liable to
him for breach of coniract, breach of fiduci-
ary duty, interference with expectancy of
inheritance, and attorney fees. This Court
affirms the trial court's judgment because:
(1) by filing a request for interpleader, May
Associates waived the requirement that Bar-
bara sign the change of beneficiary form; (2)
the teller's testimony and the change of ben-
eficiary form had independent legal signifi-
cance and, therefore, were not hearsay; (3)
Barbara communicated to May Associates
her “clearly expressed intent” that Janice be
the beneficiary of her individual retirement
account; and (4) Richard's breach of con-
tract, breach of fiduciary duty, interference
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with expectancy of inheritance, and attorney
fee claims are all based on the incorrect
premise that Barbara's individual retirement
account is a trust and, therefore, fail.

BACKGROUND

{§ 3} Barbara Kelly's sister was Richard

Wachter's mother. After Barbara's sister
died, Barbara grew closer to Richard. He
described their relationship as having be-
come more like that between a mother and
son than that between an aunt and nephew.

{14} In 1992, Barbara opened an individual
retirement account at May Associates. At
that time, Barbara's daughter, Janice Kelly,
was living out-of-state, and Barbara named
Richard as the beneficiary of the account.
She also granted him a general power of at-
torney and named him co-owner of a num-
ber of certificates of deposit she had at May
Associates.

{45} The form Barbara completed when she
opened her individual retirement account
provided that she could change the benefi-
ciary in writing: “You have the right to
change this designation of beneficiary at
‘any time by writing to the Custodian.” In
1995, May Associates amended the terms of
Barbara's individual retirement account to
provide that she could only change the ben-
eficiary by completing and signing a form
that it would provide her for that purpose:

* You may name one or more beneficiar-
ies to receive your IRA after your death.
You may thereafier change your benefi-
ciaries at any time. Your original designa-
tion and any subsequent changes of your
beneficiaries can only be made by com-
pleting and signing an IRAbeneficiary

designation form that we will provide to
you upon request; and we will not be re-
sponsible for following instructions on
signature cards or on any other documents.
A beneficiary designation remains effec-
tive after the amendment of the terms of
this agreement.

{9 6} Sometime after 1992, Janice returned
to Ohio, and Barbara gave her a power of
attorney, revoking the one she had given
Richard. Barbara also named Jamice co-
owner of her certificates of deposit and told
Richard that she was going to make Janice
the beneficiary of her individual retirement
account.

{§ 7% On November 19, 1998, Barbara tele-
phoned May Associates for the purpose of
making Janice the beneficiary of her indi-
vidual retirement account. The teller with
whom she spoke filled in information on a
change of beneficiary form. The teller did
not tell Barbara that the form needed to be
signed. Instead, she wrote “per member” on
the signature line. She sent a copy of the
form to Barbara and placed a copy in the file
May Associates kept regarding Barbara's
accounts. Someone at May Associates ap-
parently sent a third copy to the company
that was then the outside administrator of
individual retirement accounts for May As-
sociates.

{% 8} In June 2003, Barbara again gave
Richard her power of attorney, revoking the
one she had given Janice. The following
month, July 2003, Barbara and Richard
signed an “Account Ownership” form. Alt-
hough the form did not designate the ac-
counts to which it was to apply or indicate
the type of ownership desired, May Associ-
ates apparently treated it as changing all of
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 Barbara's accounts, except her individual
retirement account, to joint accounts with
Richard having a right of survivorship.

{9 9} Barbara died on August 17, 2003. By
that time, May Associates was using a dif-
ferent outside administrator for its individual
retirement accounts than it had been using in
1998 when Barbara had told the teller she
wanted to change the beneficiary to Janice.
The new administrator apparently had in-
formation regarding Barbara's original des-
ignation of Richard as the account's benefi-
ciary, but no information regarding the form
the teller completed in 1998. The adminis-
trator told Richard he was the beneficiary of
the account and provided him a form for use
in claiming the funds in the account. Richard
completed and submitted the form.

{4 10} Janice found a copy of the 1998
change of beneficiary form among Barbara's
papers. Accordingly, she also claimed the
funds in the account.

{1 11} May Associates filed an interpleader
action against Richard and Janice, which 1t
eventually dismissed without prejudice.
Janice than filed the complaint in this case
against May Associates and Richard. She
* sought a declaratory judgment that she was
entitled to the funds in the account and al-
leged breach of contract and negligence
claims against May Associates. Richard
filed a counterclaim, alleging that Janice had
interfered with his lawful possession of the
funds in the account. He also filed a cross-
claim against May Associates by which he
alleged that it had breached a contractual
duty to convey the funds to him. May Asso-
ciates filed a counterclaim against Janice
and cross-claim against Richard, interplead-
ing the funds in the account.

*3 {€ 12} Janice, Richard, and May Associ-
ates all moved for summary judgment. The
trial court determined that Janice was enti-
tled to the money in Barbara's account. It
denied Richard summary judgment and
granted summary judgment to Janice and
May Associates. Richard appealed.

MAY ASSOCIATES' WAIVER OF THE
SIGNATURE REQUIREMENT

{9 13} Like the individual retirement ac-
count at issue in this case, life insurance pol-
icies typically include a procedure for desig-
nating and changing beneficiaries. It has
long been the rule in Ohio that those proce-
dures are intended to protect the insurer
from duplicate liability and the insurer is
free to waive them. Rindlaub v. Traveler's
Ins. Co., 175 Ohio St. 303, 305, 194 N.E.2d
577 €1963); Atkinson v. Metropolitan Life
Ins. Co., 114 Ohio St. 109, 150 N.E. 748,
syllabus paragraph four (1926). Further, if,
in the face of conflicting claims to insurance
proceeds, the insurer interpleads those pro-
ceeds, it has waived any interest in the reso-
lution of the claims, including enforcement
of the procedure set forth in its policy for
designating and changing beneficiaries.
Rindlaub, 175 Ohio St. at 305, 194 N.E.2d
577:Atkinson, 114 Ohio St. 109, 150 N.E,
748, at syllabus paragraph five. In such a
case, if the insured communicated fo the in-
surer her “clearly expressed intent” to
change beneficiaries, the proceeds will be
paid to the newly designated beneficiary ra-
ther than the originally designated benefi-
ciary even though the insured failed to com-
ply with the process set forth in the policy.
Rindlaub, 175 Ohio St. 303, 194 N.E2d
577, at syllabus paragraph two.
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{% 14} Richard has argued that the law ap-
plicable to insurance policies is not applica-
ble to individual retirement accounts. His
first assignment of error is that the trial court
incorrectly determined that May Associates,
by interpleading the funds in the individual
retirement account, properly waived its re-
quirement that Barbara sign the change of
beneficiary form. According to him, the in-
dividual retirement account is a trust and, as
the originally designated beneficiary, he had
a vested interest in the money in the account
that prevented May Associates from waiving
its change of beneficiary procedure. Since
this assignment of error presents a legal
question, this Court's standard of review is
de novo. Akron-Canton Waste Oil Ine. v.
Safety-Kleen QOil Serv. Inc., 81 Ohio App.3d
591,602, 611 N.E.2d 955 (1992).

{4 15} Section 408(a) of the Internal Reve-
nue Code provides that “the term ‘individual
retirement account’” means a trust...” 26

U.8.C. 408(a). Further, as noted by Richard, .

in First Nat'l Bank of Cincinnati v. Tenney,
165 Ohio St. 513, 138 N.E.2d 15, syllabus
" paragraph two (1956), the Ohio Supreme
Court held that an inter vivos trust “creates
in the remainderman a vested interest sub-
ject to defeasance by the exercise of the
power to revoke.”

{9 16} Richard has also pointed out that, in
McDonald & Co. Sec. Inc. v. Alzheimer's
Disease and Related Disorders Ass'n Inc.,
140 Ohio App.3d 358, 363, 747 N.E.2d 843
(2000), the First District Court of Appeals
cited Section 408(a) of the Internal Revenue
Code for the proposition that an individual
retirement account is a trust. The issue be-
fore the court in that case, however, was not
whether, by filing an interpleader action, the
custodian of an individual retirement ac-

count waives compliance with its change of
beneficiary procedure. Rather, the court had
to determine who should receive funds in an
account when no entity existed with the
name the account owner had designated as
the beneficiary. It is true that the court cited
Section 408(a) and wrote that the inditvidual
retirement account was a trust, but it only
did so as a prelude to the unremarkable
holding that, when there is an ambiguity re-
garding the intended beneficiary, “a court
must ascertain, within the bounds of the law,
the settlor's intent.” Jd. In this case, Richard
has not argued that Barbara's intent should
control. Rather, he has argued that, even

_though May Associates wishes to waive ap-

plication of its change of beneficiary proce-
dure in order that Barbara's stated desire to
change beneficiaries can be accomplished,
her stated desire should be frustrated.

*4 {9 17} Section 408(a) of the Intetnal
Revenue Code specifically provides that an
individual retirement account is a trust only
“If]or purposes of this section.” The deter-

' mination of whether an individual retirement

account is a trust for other than tax purposes
depends on whether it satisfies the definition
of a trust under Ohio law. See [n re Haney,
316 B.R. 827, 829-830 (E.D.PA.2004). As
noted by the Ohio Supreme Court in First
Nat'l Bank of Cincinnati v. Tenney, 163
Ohio St. 513, 518, 138 N.E.2d 15 (19506),
the very case relied upon by Richard, “[iln
order for a trust to be a trust, the legal title of
the res must immediately pass to the trustee
...” May Associates was not a trustee and
legal title to the money in Barbara's account
remained in her. The account, therefore, is
not a trust under Ohio law, and Richard's
argament collapses. To the extent McDonald
& Co. Sec. Inc. v. Alzheimer's Disease and
Related Disorders Ass'm _Inc., 140 Ohio
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App.3d 338, 747 N.E.2d 843 (2000), held
otherwise, this Court declines to follow it.

{9 18} In Matter of Estate of Trigoboff, 175 -

Misc.2d 370, 669 N.Y.S.2d 185
(Sur.Ct.1998), the New York Surrogate's
Court recognized that, just as change of ben-
eficiary procedures in insurance policies are
for protection of insurers, change of benefi-
ciary procedures applicable to individual
retirement accounts are for protection of the
custodians of those accounts. A custodian of
an individual retirement account who files
an interpleader action when there is a dis-
pute between potential beneficiaries of that
account, just like an insurer who files an in-
terpleader action under similar circumstanc-
¢s, waives compliance with its change of
beneficiary procedure. By filing its counter-
claim and cross-claim for interpleader, May
Associates waived the requirement that Bar-
bara sign the change of beneficiary form.

Richard's first assignment of error is over-
ruled.

THE HEARSAY RULE

{9 19} Richard's second assignment of error
is that the trial court incorrectly considered
the teller's testimony regarding her conver-
sation with Barbara and the unsigned change
of beneficiary form in ruling on Janice's mo-
tion for summary judgment because, accord-
ing to him, both were inadmissible hearsay.
Again, since this assignment of error pre-
sents a legal question, this Court's standard
of review is de rovo. Akron-Canton Waste
Uil Inc. v. Safety-Kleen Qil Serv. Inc., 81
Ohio App.3d 591, 602, 611 N.E.2d 955

(1992).

{4 20} The trial court determined that the
teller's testimony and the form were hearsay,

but were admissible as exceptions to the
hearsay rule under Rules 803(3) and 803(6)
of the Ohio Rules of Evidence. Although the
trial court's conclusion that the teller's testi-
mony and the form were admissible was
correct, its reliance on 803(3) and 803(6)
was misplaced. In fact, neither the teller's
testimony nor the form is hearsay. The frial
court's incorrect analysis, however, does not
mean that its judgment must be reversed.
When a trial court reaches a corrvect conclu-
sion, even when it does so for incorrect rea-
sons, its judgment must be affirmed. See,
e.g., State v. Campbell, 90 Ohio St.3d 320,
329, 738 N.E.2d 1178 (2000).

*5 {f 21} Hearsay is “a statement, other
than one made by the declarant while testi-
fying at the trial or hearing, offered in evi-
dence to prove the truth of the matter assert-
ed.” Ohio Rule of Evidence 801(C). A fa-
miliar refrain of proponents of out of court
statements is that those statements are not
offered for the truth of the matter asserted,
but only to show that the statements were
made. Usually just the opposite is true. In
this case, however, the teller's testimony and
the form were not offered to prove that Bar-
bara actually wanted to change the benefi-
ciary of her individual retirement account to
Janice, but to show that she told May Asso-
ciates she wanted to change the beneficiary
to Janice.

{1 22} Words that have independent legal
significance, sometimes referred to as verbal
acts, are relevant without regard to their
truth. 1 Glen Weissenberger, Ohio Evidence,
Section 801.6 (1995). As explained by the
Tenth District Court of Appeals in Wade v.
Communications Workers of Am., 10th Dist.
No. 84AP-57. 1985 WL 10178 at *4 (Sept.
24, 1985), spoken words that form a contract
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are admissible, not for the truth of what they .

assert, but because they have independent
legal significance:

[Slome utterances do not constitute asser-
tions but, instead, constitute what has been
referred to as verbal acts, being the utter-
ing of words which have independent legal
significance under substantive law, such as
words constituting the offer and ac-
ceptance of a contract. Thus, evidence of
the utterance of the words is admissible
not to show the truth of any matter assert-
ed but, instead, that the words were uttered
and, thus, carry with them the legal signif-
icance under substantive law, such as the
entering into of a contract. '

In Rindlaub v, Travelers Ins. Co., 175 Ohio
St. 303, 194 N.E.2d 577, syllabus paragraph
two (1963), the Ohio Supreme Court held
that, when an insured “communicated to the
insurer his clearly expressed intent” to

change beneficiaries and the insurer filed an '
interpleader action, the insured's “expressed
intent” would be determinative. Barbara's.

staternent to the teller is admissible in this
case, not for the purpose of proving that she,
in fact, wanted to make Janice the benefi-
ciary of the account, but rather, to show that
she had “communicated to [May Associates]
[her] clearly expressed intent” to do so. It
was not, therefore, hearsay and was properly
considered by the trial court.

{9 23} Similarly, the change of beneficiary
form was not important for the truth of what
it contained, but rather as evidence that May
Associates treated Barbara's telephone con-
versation with the teller as her “clearly ex-
pressed intent” to change beneficiaries. The
fact that Janice found a copy of the form
among Barbara's papers tended to prove that

Barbara believed she had done all that was
necessary to change the beneficiary from
Richard to Janice.

{Y 24} In fact, for purposes of the hearsay

- rule, the teller's testimony and the form were

no different from the original beneficiary
designation upon which Richard has based
his claim in this case. Just as that designa-
tion has independent legal significance as
part of Barbara's agreement with May Asso-
ciates, so do her statements to the teller and
the form completed by the teller based on
those statements. Richard's second assign-
ment of error is overruled.

THE TRIAL COURT'S SUMMARY
JUDGMENT

*6 {9 25} Richard's third assignment of er-
ror is that the trial court incorrectly deter-
mined that Barbara'’s intent to make Janice
the beneficiary of her individual retirement
account was clear. In reviewing a trial
court's order ruling on a motion for sum-
mary judgment, this Court applies the same
standard that the trial court was required to
apply in the first instance: whether there are
any genuine issues of material fact and
whether the moving party is entitled to
judgment as a matter of law. Parenti v.
Goodyear Tire & Rubber Co., 66 Ohio
App.3d 826. 829, 586 N.E.2d 1121 (1990).

{9 26} Most of Richard's argument in sup-
port of this assignment of error is an attack
on the credibility of the teller's testimony
that May Associates' procedure permitted
Barbara to change her beneficiary over the
telephone and did not require her signature
on the change of beneficiary form. As dis-
cussed previously, however, May Associ-
ates' change of beneficiary procedure, whai-
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ever that procedure was, was for its benefit,
and it waived that procedure by filing its in-
terpleader counterclaim and cross-claim. To
the extent that there was a genuine issue re-
garding May Associates' change of benefi-
ciary procedure, therefore, that issue was not
material.

{9 27} Richard has not pointed to any evi-
dence that tended to prove that Barbara had
not, in fact, telephoned the teller and told her
she wanted Janice to be the beneficiary of
her individual retirement account. In the ab-
sence of such evidence, there is not a genu-
ine issue of fact regarding whether Barbara
made that telephone call. Further, the teller
testified at her deposition that Barbara told
‘her that her daughter had come back to take
care of her and that she wanted her to be the
beneficiary of her individual retirement ac-
count. Based on that testimony, coupled
with the change of beneficiary form com-
pleted by the teller, there is no genuine issue
of fact regarding whether Barbara commu-
nicated to May Associates her “clearly ex-
pressed intent” to change beneficiaries.

{4 28} Richard has also argued that, shortly
before her death, Barbara again changed the
beneficiary of her individual retirement ac-
count, this time back to him. As support for
this argument, he has pointed to the Account
Ownership form he and Barbara signed in
July 2003, along with a September 2003 list
of Barbara's accounts on May Associates
lettethead. The list, which included Bar-
bara's individual retirement account, was
captioned with both Barbara's and Richard's
narnes.

{9 29} As noted previously, the Account
Ownership form did not designate the ac-
counts to which it was to apply and failed to

provide the type of ownership desired. May
Associates apparently treated it as changing
all of Rarbara's accounts, except the individ-
ual refirement account, to joint accounts
with Richard having a right of survivorship.
Richard failed to present any evidence that,
at the time Barbara signed the Account
Ownership form, she communicated to May
Associates her “clearly expressed intent” to
change the beneficiary of her individual re-
tirement account back to him.

*7 {430} According to Richard, the inclu-
sion of his name on the list that included the
individual retirement account permits an in-
ference that May Associates thought Rich-

~ ard was the beneficiary. Even if May Asso-

ciates had thought he was the beneficiary,
however, without evidence that Barbara had
communicated to it her “clearly expressed
intent” to change the beneficiary of her indi-
vidual retirement account back to Richard,
he would not be entitled to the money in that
account. Richard's third assignment of error
is overruled.

RICHARD'S OTHER CLAIMS

{4 31} Richard's final assignment of error is
that the trial court incorrectly determined
that May Associates is not liable to him for
breach of contract, breach of fiduciary duty,
interference with expectancy of inheritance,
and attorncy fees. Richard's cross-claim
against May Associates did not include
causes of action for breach of fiduciary duty
or interference with expectancy of inher-
itance. He only alleged a breach of contract
claim. Further, all of his arguments in sup-
port of this assignment of error are based on
the premise that Barbara's individual retire-
ment account was a trust and that he, as the
original beneficiary, had a vested interest

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

APPX.000007



Page 8

Not Reported in N.E.2d, 2008 WL 836014 (Ohio App. 9 Dist.}, 2008 -Ohio- 1507

(Cite as: 2008 WL 836014 (Ohio App. 9 Dist.))

that prevented May Associates from waiving
its change of beneficiary procedure. Inas-
much as this Court has concluded that the
individual retirement account was not a trust
under Ohio law and that Richard did not
have a vested interest that prevented May
Associates from waiving its change of bene-
ficiary procedure, his arguments in support
of this assignment of error fail. Richard’s
fourth assignment of error is overruled.

CONCLUSION

{9 32} Richard's assignments of error are
overruled. The trial court's judgment is af-
firmed.

Judgment affirmed.

The Court finds that there were reasonable
grounds for this appeal.

‘We order that a special mandate issue out of
this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to
carry this judgment into execution., A certi-
fied copy of this journal entry shall consti-
tute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this
document shall constitute the journal entry
of judgment, and it shall be file stamped by
the Clerk of the Court of Appeals at which
time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Court of
Appeals is instructed to mail a notice of en-
try of this judgment to the parties and to
make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to appellant.
SLABY, P.J., concurs, saying.
{9 33} I concur in the majority opinion, but

write separately because I do not believe
that it is necessary to reach the sweeping
conclusion that an individual retirement ac-
count is not a trust for purposes of Ohio law.
Qur analysis must begin, as the majority
notes, with Section 408(a) of the Internal
Revenue Code, which defines an individual
retirement account as a trust. A review of
the federal and state caselaw applying this
definition in different contexts demonstrates
that the true nature of an individual retire-
ment account is not as simple as it may ap-
pear at first blush. An IRA may be a trust for
some purposes but not others, depending on
the context and the circumstances attending
its creation. See, e.g., 26 U.S.C. § 408(a)
(specifying the items that must be included
in the trust instrament in order to qualify it
as an individual retirement account). See,
also, Walsh v. Benson (W.D.Pa., Aug. 18,
2006), C.A. No. Civ.A. 05-290], at *3 (not-
ing that, in the context of a bankruptcy es-
tate, some non-trust assets-such as custodial
accounts-are treated as trusts for purposes of
Section 408(a).) “The clarity of [Section
408(a) ] is convincing, if not compelling.
One must recognize that IRAs are not regu-
lar savings accounts. They clearly are spe-
cial deposits that constitute a trust relation-
ship wherein the Bank owes a fiduciary duty
to the depositor.” Masi v. Ford City Bank
and Trust Co, (C.A.8, 1985), 779 F.2d 397,
401.

%8 {€ 34} The lynchpin of Mr. Wachter's.
argument in sulsnlport of his second assign-
ment of error F* is that “the “signature’ re-
quirement was not only in place to protect
the Credit Union, it protected Barbara Kelly
and it protected Richard Wachter.” The
creation of an IRA is flexible under federal

* law and the Ohio legislature has chosen not

to impose specific formalities, such as a re-
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quirement that initial beneficiary designa-
tions or subsequent changes be initiated in
- writing, upon their creation in this state. In-
deed, the only requirement for the proceeds
of an IRA to transfer upon death as a non-
testamentary asset is that the designation of
a beneficiary appear in beneficiary form, or
“a registration of a security that indicates the
present owner of the security and the inten-
tion of the present owner regarding the per-
son who will become the owner of the secu-
rity upon the death of the present owner.”
See R.C. 1709.01(A). See, generally, Bielat
v. Bielar (2000), 87 Ohio St.3d 350, 721
N.E.2d 28 (discussing application of R.C.
Chapter 1709 to individual retirement ac-
counts in existence prior to the effective date
of the Uniform Transfer-On-Death Security
Registration Act).

EN1. Mr. Wachter's second assign-
ment of error is addressed first by the
majority.

{4 35} The signature requirement at issue in
this case was a matter of contract between
Barbara Kelly and May Associates. Thus,
while 1 am sympathetic to the reservations
expressed in my colleague's dissenting opin-
ion, the policy concerns related to creation
of an IRA are best addressed by the legisla-
ture. In this case, considering the current
state of Ohio law regarding the creation of
IRAs, I would also conclude that the by as-
serting a counterclaim and crossclaim for
interpleader, May Associates waived en-
forcement of the formalities created as a re-
sult of its contract with Barbara Kelly. 1
agree that summary judgment was properly
granted in favor of May Associates on its
counter-claims and cross-claims, and would
also overrule Mr. Wachter's second assign-
ment of error on that basis.

{9 36} With the exceptions noted above, I
coneur in the majority opinion.

CARR, J., dissents, saying.

{4 37} T am unwilling to extend the law re-
garding beneficiaries under insurance con-
tracts to an IRA account. Even under that
analysis, however, I do not believe that the
signature requirement for a change of bene-
ficiary operated solely for the protection of
May Associates and, consequently, that May
Associates waived compliance by inter-
pleading the funds in Mrs. Kelly's IRA. I
would sustain Mr. Wachter's second as-
signment of error on this basis, and 1 re-
spectfully dissent.

{4 38} In support of its conclusion, the ma-
jority relies on Rindlaub v. The Traveler's
Ins. Co. (1963), 175 Ohio St. 303, 194
N.E.2d 577. In Rindlaub, the provision at
issue read as follows:

“I'T|he Insured may at any time and from
time to time during the continuance of this
contract change the Beneficiary, to take ef-
fect only when such change shall have
been approved in writing by the Company,
whereupon all rights of the former Benefi-
ciary shall [cease.]” (Emphasis in original)
Id. 2t 305, 194 N.E.2d 577.

*§ {4 39} The Court then went on to hold
that the emphasized language was inserted
solely to benefit the insurance company and
therefore could be waived by that company.
Even assuming that the law regarding insur-
ance contracts is applicable to an IRA, the

facts herein are distinguishable from
Rindlaub.

{4 40} In the instant matter, Mrs. Kelly was
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required to submit her change of benefi-
ciary in writing. Unlike Rindlaub, the writ-
ing requirement was placed on Mis. Kelly,
not the bank. Specifically, in Rindlaub the
insurance company waived its duty under
the contract to provide a writing. Here, the
majority extends that rule, permitting the
bank to waive Mrs. Kelly's duty to provide a
writing. On that basis alone, I find Rindlaub
distinguishable and inapplicable.

{4 41} Furthermore, it cannot be said that
the requirement herein offered no benefit to
Mrs. Kelly. To demonstrate this benefit, one
need only take a simple example. Suppose
for a moment that someone other than Mrs.
Kelly called the bank and fraudulently re-
quested that the beneficiary be changed. The
requiremnent of a writing, along with Mrs.
Kelly's signature card at the bank, would
eliminate this fraud. In stark contrast, under
the majority's theory, Mrs. Kelly would have
no recourse against the bank for permitting
this fraud to -occur. Rather, the bank could
simply state that it had waived the writing
requirement and thus no breach of the con-
tract had occurred.

{4 42} Moreover, the majority’s approach
makes the writing requirement provision of
the agreement illusory. A contract is illusory
when by its terms the promisor retains an
unlimited right to determine the nature or
extent of his performance. See Century 21
American _Landmark Inc.  v. Mclntyre
{1980). 68 Ohio App.2d 126, 427 N.E.2d
534. Under the majority's rationale, the bank
was free to require a writing to change the
beneficiary or waive that requirement at its
leisure. As we are required to give contrac-
tual provisions meaning whenever possible,
[ cannot subscribe to a view that creates illu-
sory provisions.

{9 43} Additionally, I believe the majority's
decision conflicts with the rationale used by
this Court in a matter directly related to the-
se parties. [n Kelly v. Wachter, 9th Dist. No.
23516, 2007-Ohio-3061, this Court was
asked to determine the ownership of Mrs.
Kelly's non-IRA accounts. In reversing the
trial court's grant of surnmary judgment, we
found it important that the bank's rules and
regulations governing the accounts were not
a part of the record. Without those rules and
regulations, we could not determine the le-
gal owner of the accounts. fd. at § 17-21.
Under the majority's approach, these rules
and regulations are meaningless because
they may be waived at the whim of the bank.

{% 44} Finally, to the extent that Ohio law
has moved toward requiring only substantial
compliance for change of beneficiaries un-
der insurance contracts, I would find that
even that standard was not met here. In this
context, substantial compliance is achieved
when the following two prongs have been
satisfied: “(1) that the insured definitely in-
tended to change the beneficiary; and (2)
that [s)he did everything possible under the
circumstances to effect that change.” State
Mut. Life Assur. Co. of America v. Holmes
(Aug. 30, 1988), 10th Dist. No. 88AP-377,
citing Benton v. United Insurance Co. of
America (1959), 110 Ohio App. 151, 159

*10 { 45} Unlike the insured in Rindlaub
or the insured in Holmes, Mrs. Kelly did not
do everything possible under the circum-
stances to change her beneficiary. While she
placed a call to the bank, she made no at-
tempt to comply with the writing require-
ment contained in the agreement. In con-
trast, the insureds in both Rindlaub and
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_Holmes complied with their obligations un-
der their insurance contracts to the extent
possible. In those cases, it was failure by the
insurer to act promptly that caused incom-
plete compliance. Such is not the case here-
in. Therefore, [ would find that substantial
compliance has not been met.

{4 46} In summary, bank fraud and identity
_theft are an ever-growing problem in our
society. As my colleague observes in his
concurring opinion, it is regrettable that
Ohio law does not impose uniform require-
ments for the designation of beneficiaries
under IRAs. The absence of a statute relat-
ing to beneficiary designations, however,
does not mean that the parties to an IRA
agreement cannot bind themselves to re-
quirements for their mutual protection. One
manner in which to reduce the risk of these
crimes is to require that financial decisions
be confirmed in writing-as the parties agreed
in this case. Both banks and their customers
are then protected through the use of signa-
ture cards. As this protection is offered to
both parties, I do not believe that one party
may unilaterally strip that protection from
the other. Consequently, I would find that
the writing requirement contained in the
IRA agreement was valid and went unful-
filled. I, therefore, would reverse.

Chio App. 9 Dist.,2008.

Kelly v. May Assoc. Fed. Credit Union

Not Reported in N.E.2d, 2008 WL 836014
{Ohio App. 9 Dist.), 2008 -Ohio- 1507
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HALL, J.

Lori Le.Blanc and Gloria Welch appeal from‘ the trial court's decision and entry
sustaining a cross motion for summary judgment filed by appeltee Cynthia Burchfield. The
motion concerned, among other things, the disposiﬁon of individual retirement accounts
(“IRAs") held in the name of John Burchfield by the custodian, Wells Fargo.

i eBlanc and Welch advance two assignments of erroron appeal. First, they contend
the trial court erred in declaring John's two iRAs to be marital property when, they argue,
one of them was separate property and the other one was, at most, commingled property.’
Second, they cfaim the trial co;)rt erred in refusing to find that IRA custodian Wells Fargo

. Advisers waivéd compliance with its change-of-beneficiary procedure by interpleading the
disputed funds to the court.

The record reflects thatJohn married Cynthia on May 5, 2007 Prior to the marriage, '
John maintained two IRA accoun'ts. A few days before the marriage, the first account had
a closing value of $250,313.33, and the second account had a closing value of $1 5,334.88.
When John originally opened the accounts, he designated Gloria Welch, his mother, and
Bruce Leland, his stepfather, as béneﬁciaries. Shortly before his marriage, however, John
named Cynthia as the benéficiary on both IRAs.

On October 28, 2009 John sent his Wells Fargo financial adviser, Aaron Michael,
an e-mail stating that he and Cynthia were gettmg divorced and requesting paperwork to
change his IRAs. Michael responded by e-mail, asking John to let him know who John

wanted as the beneficiary. John subsequently spoke to Michael by phone and explained

"For purposes of clarity, we refer to John and Cynthia Burchfield by their first
namies.
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who he wanted to be the new beneficiaries. Michael had the forms completed with Welch
and Leland as primary beneficiaries, in the amounts of 75 percent and 25 percent
respectively.” Lori LeBlanc, John's sister, was listed as the contingent beneficiary. Michael
proceeded to send John these necessary change-of—béneﬁciary forms. Before doing so,
Michael pre-dated them November 2, 2009, as he pelieved John would return them to him
bg.( tﬁen.

Cynthia sérved John with a complaint for divorce and a restraining order on
November 5, 2009. The restraining order prohibited John from, inter alia, transferring any
accounts of any other interest in any asset. Around the same time, John spoke to Michael
again and advised him that the Change-ofnbeneﬁciary forms were “taken care of.” Michaet
|9 assume_d this meant John had mailed the forms back to Weils Fargo.

John committed suicide on December 16, 2009. After his death, Michael and one
of John's co-workers, Jeff Miller, discovered the signed and completed change-of-
‘beneficiary forms in an envelope among John's personal papers. Michael gave the forms
to his manager at Wells Fargo. A dispute then arose regarding the beneficiary of the IRAs.

Welch filed the present action in March 2010. Joining her as a plaintiff was LeBianc,
who was acting as executor of John's estate. in their complaint, LeBianc énd Welch
sought, among other things, a declaratory judgment enforcing the change-of-beneficiary
forms. Cynthia filed a counterclaim, seeking a determination that she was the proper
beneficiary of the IRAs. Wells Fargo, which also had been named a party, originally filed

its answer. Shortly thereafter, Wells Fargo was granted leave to file an amended answer.

2 Bruce Leland has since disclaimed any interest in probate or non-probate
assets of the decedent, and he was dismissed from the case.
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It filted an answer and a counterclaim and crossciaim for interpleader on May 27, 2010.
Therein, Wells Fargo asserted no interestin the disp-ute' and offered to hold the IRA funds
in trust or to turn them over to the court pending resolution of the matter.
| eBlanc and Welch moved for partial summary judgment in July 2010. Their motion
addressed only the proper beneficiary of the IRAs. Cynthia responded with a September
2010 cross motion for summary judgment on all issues, including the beneficiary of the
IRAs. On November 16, 2010, the trial courf filed separate entries denying the mation filed
by LeBlanc and Welch and sustaining the motion filed by Cynthia.® With regard fo the two
IRAs, the trial court held that Cynthia was the sole beneficiary of them. (Doc. #57 at 8). In
reaching this conclusion, the trial court found that John's change-of-beneficiary forms were
of no legal effect because he had failed to comply with Wells Fargo’s written policy, which
required them to be returned to the company.* Furthermore, with regard to the larger of the
two IRAS,. the trial court held that it qualified as marital property because John had
deposited $74,062.47 into it during the marriage. Based on its determination that the larger
IRA was marital property, the trial lcourt reasoned that Wells Fargo could ot waive
compliance with its change-of-beneficiary procedure of actually change the beneficiary
without Cynthia’s consent, which did not exist. (Id. at 8-11). This timely appeal followed.
_ In their first assignment of error, LeBlanc and Welch contend the trial court erred in

declaring the IRAs io be marital property when the smaller one was separate property and

3Although the trial court resolved other issues, they are not pertinent to the
present appeal, which concerns only the disposition of the IRA funds.

“The trial court determined that John's right to change his beneficiary terminated
upon his death. Therefore, the trial court found it irrelevant that the change-of-

beneficiary forms eventually found their way to Wells Fargo after John committed
suicide.
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the larger one was, at most, commingled property.

Upon review, we find that characterization of the 1RA accounis as marital or non-
maritat p'roper-ty is applicable only in domestic-relations cases, which the present case is
not. First, if a death of either party occurs before a decision is made in a divorce action,
ithe action abates. State ex rel. Litty v. Leskovyansky (‘i996), 77 Ohio St.3d 97, 99, and
Porter v. Lerch (1'934), 129 Ohio St. 47, 56. Therefore, there is no active domestic-
relations case. Second, the statute that defines what is marital and separate property is
limited by its terms to domesﬁc—relaﬁons courts and their proceedings. R.C. 3105.171,
entitled “Division of marital property; separate property,” is prefaced, “(A) As used in this
section,” thereby limiting applicability to domestic-relations matters. The statute further
provides: “(B) in divorce proceedings, the court shall, and in legal separation'proceedingé
+ % * the court may, determine what constitutes marital property and what constitutes
separate property.” ld. Nothing in the domestic-relations statufory scheme indicates that
it would be applicable to determination of marital or separate property ouiside the
domestic—relatidns context. We, therefore, determine that those statutes are inapplicable
to the dispute before us. To the extent that the appellants’ first assignment of error asserts
that the trial court erred by determining that the IRA accounts were partially marital
property, we agree, not because the court should have decided differently that the
accounts were separate prbperty, but because R.C. 3105.4171 does not apply.
Nevertheless, to determine the correct beneficiaries to receive John's property following
his death, it is unnecessary to decide whefher the IRA funds were his separate or marital
property. Thefefore, any error made by analyzing the IRAs as marital property is not

dispositive of this appeal. The first assignment of error is overruled.
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In their second assignmént of error, LeBlanc and Welch ctaim the trial court erred
in refusing to find that Wells Fargo waived compliance with its change-of-benef;iciary
procedure by interpleading the disputed funds to the court.

This argument stems from John's failure to return the two changé—of—beneficiary
forms toVWeiis Fargo prior to his death. Under Wells Fargo’s written policy, & change-of-
beneficiary form is not effective.until after it is completed, signed, and delivered to the
company. Whether the decedent is the one who signed his name to the forms is a matter
of some dispute. But, construed most strongly in favor of LeBlanc and Welch, the evidence
could suggest, and for our analysis we will assume, that John completed and signed the
forms. There is no dispute, and no genuine issue of fact, that the forms were not returned
to Wells Fargo before John died. The unretumed forms were found after his death in an
envelope among his personal be}ongings. The issue before us is whether the unreturned
forms, or any expression of intent to change the beneficiary, had any legal significance in
light of Wells Fargo’s change-of-beneficiary policy, which required the forms to be returned
before the beneficiary would be changed.

We believe the trial court correctly granted summary judgmentto Cynthia Burchfield
because the decedent did not comply with the contract provision for change of beneficiary,
and even if the contractual method for change of beneficiary is deemed to be waived, the
décedent did not substantially comply with the provision. As we will explain below,
* substantial compliance with the contract provisions remains necessary, as part of an “intent
of the decedent” analysis, eveﬁ when actual compliance has been waived. Accordingly, we

will affirm the judgment of the trial court.
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The first step in our analysis is to examine the nature of the IRA accounts 10
determine what ruieé apply. The appeliants suggest -th.at the case law developed {o
interpret the change of beneficiaries for life insurance policies should apply to these IRA
accounts. They refer to Kelly v. May Assoc. Fed. Credit Union, Summit App. No. 23423,
2008-Ohio-1507, in which the Ninth District Court of Appeals applied case law analysis
applicable to life insurance policies to an upon-death transfer of an IRA. But a life
insurance policy is a contract where, upon the death of the insured, the company pays a
death benefit to the beneficiary. Conversely, an IRA is a tax-advantaged present asset of
the owner® Ordinarily, the manner in which a decedent directs the transfer of an asset
upon deathis by his or her last will and testament. The statute of wills, Chapter 2107 of the
Revised Code, has specific formalities. Unless there is an exception or exclusion, upon
death an asset becomes part of a decedent's estate for intestate or testamentary
distribution. It is only by the recognition of certain non-testamentary transfers that assets
transfer outside a decedent’s estate.

Common methods to “avoid probate” include joint tenants. with right of survivorship
(J'IWROS), payable on death accounts (POD), or trust arrangéments. tn Ohio, joint and
survivorship accounts avoid estate inclusion, and therefore the formalities of the statute of
wills, by case taw. Joint and survivorship account validity, as a mechanism fof an upon-.
death transfer, was first recognized in Cleveland Trust Co. v. Scobie (1926), 114 Ohio St

241, based upon a contract-law aha!ysis. See, also, Wright v. Bloom (1994), 69 Ohio St.3d

5 We recognize that there are now many and varied financial products that come
under the heading of “life insurance.” There are also varied forms of life insurance
policies some of which have a cash value that the owner of the policy can withdraw or

borrow against. Nevertheless, we draw'a distinction between life insurance and a
current asset.
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596, 604. Those accounts transfer to the survivor. But an IRA account cannot be held as '
a joint tenant because that would destroy the “individual” aspect and the tax advantages
of the account.® A POD account statutorily avoids inclusion of the asset in a decedent’s
estate, and the account is paid upon death to the designated beneficiary. The POD statute
specifically avoids the formalities required by the statute of wills. See R.C. 2131.10
(allowing POD acdounts “notwithstanding any provisions to the contrary in Chapter 2107.
of the Revised Code”). But the POD account statute only applies to a “bank, building and
loan or savings and loan associatioh, credit union, or society for savings.” 1d. Wells Fargo
is none of these entities, and John's “account’ is not a traditional cash asset. lt‘ is a
collection of securities. A properly created inter vivos trust can provide fora current owner
- as beneficiary during life and, upon death, can provide for contingent beneficiaries. But
there is debate over whether an IRA account is a trust, as evidenced by the lead and
concurring opinions in Kelly v. May, supra. Although 26 U.S.C. 408(a) provides that
“individual retirement account’ means a trust,” given the divergent opinions on the issue,
aﬁd the poten{ial for unintended consequences, we are not willing to hold that IRA
accounts in Ohio are trusts.
The foregoing leads us to examine the transfer-on-death provision in R.C. 1709.09.
in Bielatv. Bielat (2000), 87 Ohio St.3d 350, the Ohio Supreme Court upheld the validity
of the beneficiary clause in an IRA agreement. The Bielat court specifically referred to R.C.

1709.09(A), which states: “(A) Any transfer-on-death resulting from a registration in

5 We note that in Kelly v. May, supra, Barbara Kelly apparently decided that upon
death she wanted her assets to transfer to her nephew Richard. She changed alt of her
accounts, except her IRA, to joint accounts with Richard, with right of survivorship. We
presume the precise reason she did not similarly change her IRA is that placing an IRA
in joint holding would destroy the tax-advantaged status of the account.
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beneficiary form is effective by reéson of the contract regarding the registration between the
owner of the 'secuﬂty and the régistering entity and by reason of sections 1709.01 to
1709.11 of the Revised Code and is _not testamentary.” The Biefat court held: “[Wije affirm
the judgment of the court of appeals and uphold the validity of the beneficiary clause in the
IRA Adoption Agreement executed between Mr. Bielat and Merrill Lynch.” Bielat, at 352. By
indicating that an asset “held in heneficiary form” acquires its effectiveness by reason ofthe
contract, and is not testamentafy, R.C. 1709.09(A) and Bielat exciude the transfer from the
decedent's estate (unless the estate is the designated or defaulit beneficiary). As a
consequence, the asset transfers outside the estate, and the formalities of the statute of
wills are not required. We do not interpret R.C. 1709.09 as direptty stating that the asset
transfers according to the contract, only that the transfer derives its effectiveness from the
contract. But if t_his non-testamentary transfer derives its effectiveness from the contract, a
transfer according to the “clearly expressed intent” of the owner is béyOnd the contract and
does not benefit from the non-testamentary characterization of R.C. 1709.09(A). In other
words, if a transfer upon death is effective by reason of the “cfearly expressed intent” of the
insured, as appellant argues we should hold, R.C. 1709.09(A) does not save it from being
included in the estate, subject to the formalities of the statute of wills, and subject to the
statutory benefits and elections that a surviving spouse may choose to receive.

The Ohio Supreme Court has wrestied with transfers upon death, in the context of
joint and survivorship accounts, trying to provide predictability, certainty, and reliability:
- "[O]Uf efforts to deter'mine survivorship rights by a post-mortem evaluation of extrinsic
evidence of depositor intent are flawed to the point of offering no predictability ** *. Only

when the depositor knows that the ferms of the contract will be conclusive of his or her
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intent to transfer a survivorship interest will the depositor be able to make an informed
choice as to whether to utilize the joint and survivorship account.” Wright v. Bloom, supra,
at 604. The Court recognized that “[tihe need for uniformity is essentié!.” Id. In this related
context, the Court chose predictability and so do we. It is our determination that the
beneficiary designation according to the terms of the contract should be controliing.

We return now to'KeHy v. May Assoc. Fed. Credit Union, Summit App. No. 23423,
2008—Ohi0~1 507, which appellants cite for the proposition thata financial custodian waives
compliance with its change-of-beneficiary poticy by interpleading disputed fundstothe coﬁrt
and disclaiming any interestin the outcome. Thete, Barbara Kelly had an IRA with the May
Credit Union and designated her nephew as beneficiary. Kelly later telephoned the
company and told a teller to make her daughter the beneficiary. The teller completed the
necessary form and sent it to Kelly with “per member” written on the signature line. Keﬂy
failed to sign the form before her death. The terms of Kelly's IRA provided that she could
change beneficiaries only by completing and signing the form. Kelly's daughter found a copy
of the form following her mother's death. The .daughter filed a declaratory ju.dgment action,
the nephew counterclaimed, and the credit union interpteaded the.funds to the court.

Upon review, the Ninth District held that, by filing an interpleader action, the credit
union waived its requirement that a change-of-beneficiary form must be signed. The court
determined that the account should be transferred to the daughter based on the clearly
expressed intent of the decedent. In reaching this conclusion, the Ninth District drew an
analogy to cases 'involving disputes over the proper beneficiary of life insurance proceeds.

The lead opinion states:
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“ jke the individual retirement account at issue in this case, life insurance policies
typically ‘mc-iude'a' proceduré‘ for designating and changin_g beneficiaries. It has long been
the rule in Ohio that those procedures are intended to protect the insurer from duplicate -
‘|iability and the insurer is free to waive them. Rindlaub v. Traveler's Ins. Co., 175 Ohio St.
303, 305, 194 N.E.2d 577 (1963); Atkinson v. Metropolitan Life Ins. Co., 114 Ohio St. 109,
150 N.E. 748, syllabus paragraph four (1926). Further, if, in the face of conflicting claims
to insurance proceeds, the insurer interpleads those proceeds, it has waived any interest
in the resolution of the claims, including enforcement of the procedure set forth in its policy
for designating and changing beneficiaries. Rindlaub, 175 Ohio St. at 305, 194 N.E.2d 577;
Atkinson, 114 Ohio St. 109, 150 N.E. 748, at syllabus paragraph five. In such a case, if the
insured communicated to the insurer her ‘ciearly expressed intent’ to change beneficiaries,
the proceeds will be paid to the newly desig-nafed beneficiary rather than the originally
designated beneficiary even though the insured failed to comply with the process set forth
in the policy. Rindlaub, 175 Ohio St. 303, 194 N.E.2d 5§77, at syllabus paragraph fwo.”

Kelly at §13. “A custodian of an individual retirement account who files an
interpleader action when there is a dispute between potential beneficiaries of that account,
just like an insurer who files an interpleader action under similar circumstances, waives
compliance with its change of beneﬁciary procedure.” Id. at {18. The concurring opinion
agreed with that aspect of the decision. Id. at §34-35.

The dissenting opinion in Kelly v. May declined “to extend the law regarding
beneficiaries under insurance contracts to an iRA account.” Id. at §137. Even applying the
insurance-law analysis, .however, the dissent disagreed that May Credit Union’s signature

requirement on a change-of-beneficiary form operatéd solely to protect the company.
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Therefore, the credit 'unibn could not waive the contract requirements  simply by
interpleading the funds to the court. id. The dissent factually distinguished Rindfaub, supra,
upon which the other judges relied.” And, although the dissent recognized that Ohio law
regarding life insurance has moved toward only requiring substantial compliance with policy
provisions for a change of beneficiary, it concluded that Kelly did not even meet- a
substantial-compliance standard. 1d. at §j 44

The decision in Kelly v. May does not deal with the distinction between a life
insurance policy and an existing asset. Absent, too., is any analysis of R.C. 1709.09 and its
implication. Moreover, with its varying opinions on the bases for the decision, we decline

7 to apply Kelly s holding here. We find that Wells Fargo's change-of-beneficiary requirements

contro!: and because Johndid not comply with them, he did not change the beneficiary

before his death. Accdrdingly, the trial court was correct in granting summary judgment in
favor of Cynthia Burchfield.

Even if we were to apply the life insurance line of cases, inciuding Rindlaub, we
would still conclude that the trial ;:ourt correctly granted summary judgment. The record

reflects that John called and e-mailed his financial advisor about changi.‘ng beneficiaries. He

"Cynthia contends the Ohio Supreme Court effectively overruled Rindlaub in 7

Phillips v. Pelton, (1980), 10 Ohio St.3d 52. We disagree. In Phillips, the Ohio Supreme

 Court recognized that “to effectuate a change of beneficiary the insured must ordinarily
follow the procedure directed in the policy.” Id. at 83. Rindlaub does not hold otherwise.
it merely recognizes that an insurer may waive compliance with the procedure set forth
in the policy. The actual issue in Phillips was “whether the terms of the separation
agreement executed between appeliant and her former spouse and incorporated into
their dissolution decree preclude appellant’s participation in the proceeds of the former
spouse’s life insurance notwithstanding the fact that appellant is the named beneficiary
under the policy.” Id. at 53. The Phillips court concluded that the parties could agree to
eliminate each other as heneficiaries, and this agreement would be given effect, even
though no specific change of beneficiary was made in the insurance policies. Id. at 54.
If anything, this reasoning supports the argument made by LeBlanc and Welch.
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also signed the chanée-of—beneﬁciary forms. Both of these actions demonstrate that, at
some time, John did intend to change the benefictary. However, on the other hand, as
Cynthia notes, he never returned the forms, which reasonably could support an inference
that he changed his mind about naming new beneficiaries. Such an inference is
strengthened, at least somewhat, by a suicide note John left. Therein, he expressed deep
and continuing love for Cynthia. it appears that a genuine issue of material fact exists with
regard to John's intent. Consequently, for present purposes, we must conclude that he
intended to change the beneficiary. But that conclusion does not end the analysis.

The uncertainty that can surround a decedent’s intent with regard to a life insurance
peneficiary is precisely why “substantial compliance” with a policy’'s ierms is required if the
precise terms are not followed. Substantial compliance requireé evidence “(1) that the
insured definitely intended to change the beneficiary; and (2) that he did everything possible
uhder the circumstances to effect that change.” State Mut. Life Assur. Co. of America v.
Holmes (Aug. 30, 1988), Franklin App. No. 88Af’-377, citing Benton v. United Ins.Co. of
America (1959), 110 Ohio App. 151. The second part of the test has been expressed as
an “attempt to effectuate the change by taking positive action that is equivalent to the action
required by the policy provisio'n, and amounts to doing everything the insured can do fo
make the change in accordance with the policy provision.” Life Ins. Co. of North America
v. Leeson (S.D. Ohio 2002), Case No. 00-CV-1394, citing Aetna Life Ins. Co. v.
Weatherford (C.A. 6, 1991}, 924 F.2d 1057.

We determine that our decision here is not contrary to Rindlaub, which is
distinguishabie on its facts. That decision did not specifically apply the. substantial

compliance test. However, the courts reasoning was consistent with a substantial
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compliance requirement. The insured in Rindlaub sent the insurer witnessed statements
on July 2, 1946, clearly indicating his intention to cancel all’ previoué designations of
beneficiaries under the specified life insurance policy, and named a new principal and -
renamed the contihgent beneficiary. Approximately five months later, the insured married
the newly designated principal beneficiary and they were married at the time of his death.
The court reasoned that because there was “no proof of record that the insured received
the insurer's letter of July 16, 1946, * * " itis entirely reasonable to infer that he believed he
had done all that was necessary to effectuate a c'hange of beneficiary.” Rindlaub, at 306.
Although the Rindfaub court gave effect to the intent of the insured, it first determined that
the insured had done everything he reasonably could do to effectuate the change of
beneficiary. The court then proceeded to find that insured clearly expressed his intent to
change his beneficiary from his formef to his current wife. Thus, substantial compliance
with the rules for a change of beneficiary was a part of the Rindlaub result.

In a case applying Tennessee’s rule of substantial compliance, and fedéral corﬁmon
law on the subject, the U.S. Sixth Circuit Court of Appeals 'held, similar to the case at bar,
that the failure to return a change-of-beneficiary form does not satisfy the substantial
compliance requirement. See Magruder v. Northwestern Mutual Life Ins. (C.A. 6,1975),512
F.2d 507. In Magruder, the insured properly completed a change-of—beneﬁciary form butdid
not mail it to the insurance company before he died more than six months later. id. at 509.
The court indicated he did not substantially comply with the policy, as there was “no
question that he had ampie opportunity to retum the forms, or that he had the requisite
physical and mental capacity to do so.” 1d. Likewise, John Burchfield did not return the form

and did not substantially comply with the contract. The result is that there is no basis to
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effectuate his intént, regardless of how clearly expressed it may be. After examining the
facts, we find the trial court accurately concluded that Burchfield did not change the
peneficiary and that Cynthia Burchfield was entitled to judgment in her favor.

Finally, Cynthia raises an argument that John violated a TRO by changing the
peneficiary of his IRAs. This issue cannot be resolved in the context of summary judgment.
John's financial advisor, Aaron Michael, sent him the change-of-beneficiary forms after the
two men spoke in late October 2009. Michael testified that he dated the forms Noyember
2, 2009, before sending them because he believed John would sign and return them by that
time. Thereatfter, on November 5, 2009, Cynthia served John with a divorce complaintand
a TRO that prohibited him from, inter alia, transferring any accounts or any other interest
in any asset. Because John very weli may have signed the change-of-beneficiary forms
before being sérved with the TRO, it cannot be determined, as. a maiter of law, that he
necessarily violated the TRO. Nevertheless, our preceding determination that the trial court

was correct in granting summary judgment renders this issue moot.

Judgment affirmed.

GRADY, P.J., and FROELICH, J., concur.
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Now come Appellants Lort Leblanc individuzlly and on behz;ilf of the Estate of Iohn
- Burchficld and Gloria Welch, by and through counsel, and hereby giv'ef: notice of their appeal of
the Judgment Entry and Opinion entered by the Second District Court;of Appeals in the case at
bar on OctoBer 28, 2011 to the Ohio Supreme Court. Pursuant to -S.Ct. Prac. R. 2.2(B)(3},
Appellants moved to certify a conflict under App. R. 25. A copy o%f the motion to certify is
attached as Exhibit 1. This case is also one of public or great generél interest. Copies of the
i

Opinien and of the Judgment Entry being appealed are attached he!rreto as Exhibits 2 and 3
respectively.

Respectfully submitted,

DAUD Pod—

David D. Brannon (0079755)

130 West Second $treet, Suite 900

Dayton, Ohio 45402

Telephone:  {(937) 228-2306

Facsimile:  (937) 228-8475

E-Mail: davidbrannon{@branlaw,.com
Attorneys for Appéllants

CERTIFICATE OF SERVICE i '
I hereby certify that a copy of the foregoing was served upon the following this 9th day
of December, 2011, by regular U.S. Mail. K

PAUL COURTNEY M |
$75 SOUTH DIXIE DRIVE !
VANDALIA OH 45377

PAMELA GINSBURG K ' |
600 VINE STREET SUITE 2800 '
CINCINNATI OH 45202

JAMES BROOKSHIRE D ’
210 WEST MAIN STREET
TROY OH 45373

y
DA DO
David D. Brannor} (0079755)
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COURT OF APPEALS

IN, THFGQGQRT,\.\GF EALS
SECOND MPE

TRICT

MONTG@ME%&@?O“UNTY OHIO

LORI LEBLANC, et al.
Plaintiffs-Appellants,

¥S.

WELLS FARGO ADVISORS, LLC,

et al,,

Defendants-Appeliants.

*

"CASE NO.: CA 024348

IN THE MONT({;OMERY Co.
COURT OF COMMON PLEAS
CASE NO.: 2010 CV 61926

APPELLANT’S MOTION FOR
CERTIFICATION OF A CONFLICT
TO THE OHIO SUPREME COURT

Now come Appellants Lo Leblanc and Gloria Welch (“Appellants), by and through
1

counsel, and move the Court, pursvant to App.R. 25, to certify a conflict between the Court's

decision in this case and the Ninth District Court of Appeals’ decision in Kelly v. May Assoc.

Fed. Credit Union, 8th Dist. No. 23423, 2008—Ohi6~}507. Exhibit i, attached. The question

which Appellants ask this Court to certify to the Supreme Court is as follows:

Where there is a dispute between potential beneficiaries of an i:ndividuaf retirement
account (“IRA™), when the custodian of that account files an mterpleader action and
waives compliance with its change of beneficiary procedure, is a subsequently intended
beneficiary still required to show that the owner of the IRA acéount substantially
complted with the change of beneficiary procedure in order to fecover?

A memorandum in support follows.

EXHIBIT

]
i

e
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Respectfully submilted,

DD :

David D. Brannon (0079755)

BRANNON & ASSOCIATES

130 West Second Street, Stuite 900

Dayton, Ohio 45402

Telephone:  (937) 228-2306

Facsimile: {937y 228-8475

E-Mail: davidbrannon(@branlaw.com

MEMORANDUM

This Court held in the appeal at bar that “the trial court correcily granted summary
judgment to Cynthia Eurchﬁeid because the decedent did not comply v;with the.contract provision
for change of beneficiary, and even if the contractual method for changsa of beneficiary is deemed
to be waived, the decedent did not substantially comply with the provision...substantial
compliance with the contract provisions remains necessary, as part of %m ‘intent of the decedent’
analysis, even when actual compliance has been waived.” Leblanc v. Wells Fargo Advisors LLC,
2nd Dist. No. 24348, 2011~Oh_i0—5553, p. 6. Exhibit 2, attached. * Effectively, this Court’s
holding declined to adopt the Ninth District Court of Appeals’ interpretation. In Kelfly v. May
Assoc. Fed. Credit Union, 8th Dist. No. 23423, 14 13,18, the Ninth District Court of Appeals,
declining to adopt a substantial compliance stanciard and pennitting a custodian to waive

compliance, held:

A cuslodian of an individual retirement account who files an interpleader action
when there is a dispute between potential benreficiaries of that account, just like an
insurer who files an interpleader action under similar circumstances, waives
compliance with its change of beneficiary procedure.

Like the individual retirement account at issue in this case, life insurance policies

typically include a2 procedure for designating and changing beneficiaries. 1t has
long been the rule in Chio that those procedures are intended t¢ protect the insurer

APPX.000032



4

from duplicate liability and the insurer is free to waive them. Rindlaub v.

Traveler's Ins. Co., 175 Ohio St. 303, 305, 194 N.E.2d 577 (1963);, Atkinson v.

Metropolitan Life Ins. Co., 114 Ohio St. 109, 150 N.E. 748, syllabus paragraph

four (1926). Further, if, in the face of conflicting claims to insurance proceeds,

the insurer interpleads those proceeds, it has waived any interest in the resolution

of the claims, including enforcement of the procedure set forth in its policy for

designating and changing beneficiaries. Rindlaub, 175 Ohio St. at 305, 194

N.E.2d 577; Atkinson, 114 Qhio St. 109, 150 N.E. 748, at syllabus paragraph five.

In such a case, if the insured communicated to the insurer her “clearly expressed

inteni” to change beneficiaries, the proceeds will be paid to the newly designated

beneficiary rather than the originally designated beneficiary even though the

insured failed to comply with the process set forth in the policy. Rindlaub, 175

Ohio St. 303, 194 N.E.2d 577, at syllabus paragraph two.

The holding from the Ninth District Court of Appeals in permitting custodians to waive
compliance with its policies by voluntarily interpleading monies from IRAs in dispute is in clear
conflict with this Court’s holding in the appeal at bar, because the Ninth District Court of
Appeals did not require a substantial compliance test, only the “clearly expressed intent” of the
owner of the IRA when the custodian interpleads the IRA monies.

This Court used the dissent in Kelly as the basis for its decision. In fact, this Court simply
states “we decline to apply Kelly’s holding here” Leblanc v. Wells Fargo Advisors, 2nd Dist.
No. 24348, p. 12. This Court cites to the “dissenting opinion in Kelly v. May {which)] declined
“to extend the law regarding beneficiaries under insurance contracts to an IRA account.’” fd., p.
12 citing Kelly, 437. This Court surely must recognize that the majoﬁty in Kelly did extend the
law regarding beneficiaries under insurance confracts to an IRA account, permitting waiver of its
policies by simply interpleading monies to the Court when 2 dispute between beneficiaries arose.

Specifically, the Ninth District Court of Appeals, and likewise that Court’s majority,
extended the Ohio Supreme Court case of Rindlaub v. Traveler's Ins. Co. (1963}, 175 Chio St.

3
303, for the proposition that a financial custodian waives compliance with its change of

beneficiary policy regarding an IRA by interpleading disputed funds to the court and disclaiming
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-any interest in the outcome. This Court, disagreeing with extending Rindlaub in the Second

District as the Ninth District did, states “[t}he [Kefly) dissent factuall;!( distinguished Rindlaub,
supra, upon which the other judges relied.” Leblanc v. Wells Fargo’l Adﬁisors, 2nd Dist. No.
24348, p. 12. Further, this Court states, “Moreover, with its varying Bpinions on the bases for
that decision, we decline to apply Kelfy’s holding here.” Id.

The respective rules of law followed in Leblanc v. Wells Farg? Advisors LLC and Kelly

v. May A.ssoc; Fed. Credit Union are in very direct conflict and require !resolution.
| Section 3{B)}4), Atticle IV, Ohio Constitution govems motions secking an order to
certify a conflict. Section 3(B}4) provides: “Whenever the judges of a court of appeals find that
a judgment upon which.they have agreed is in conflict with a juﬁgﬂilent prononnced upon the
same question by any other court of appeals of the state, the judges sh;}l] certify the record of the
case to the supreme. court for review and final determination.” The controlling question in the
case at bar, and in Kelly, is whether substantial compliance with a chiange—of—beneﬂciary policy
for an IRA is still necessary after an interpleader by the policy cuslodiein. This Court has recently
held that substantial compliance is required; the Kelly court held the oéjposite. The Kelly holding

would require an opposite result applied to the same factual circumstances. The respective rules
i
i

of law followed in these cases are, for this reason, in direct conﬂibt. Accordingly, there are
conflicting judgments between two appellate courts which requirg resolution under Section

3(B)(4), Article IV. '

For this reason, Appellanis respectfully move this Court, pursu;ant to App.R. 25, to certify

this conflict to the Ohio Supreme Court for resolution. '

APPX.000034



/
/

/
Respectfully submitted, /

/

David D. Brannon (0074755)

BRANNON & ASSOQIATES

130 West Second Street, Suite $00

Dayton, Ohio 45402

Telephone:  (937) 228-2306

Facsimile: (937) 228 8475

E-Mail: dawdbrannon@branlaw.com
Respectfully submitted,

CERTIFICATE OF SERVICE

This wil¥ certify that a copy of the foregomg was served by regular U.S. Mail and/or hand
delwery, postage prepaid upon the following, this 3™ day of November, 2011:

James D, Brookshire, Esq.
Dungan & Lefevre Co., L.P.A,
210'W. Main St.

Troy, Ohio 45373

Pamela K. Ginsburg, Esq.
Ulmer & Berne, LLP

600 Vine St., Suite 2800
Cincinnati, Chio 45202

Paul Courtney, Esq. /

575 South Dixie Drive
Vandalia, Ohio 45414

LA D

David D. Brannoen

[
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N THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

MONTGOMERY COUNTY
LORI LeBLANC, et al.
Plaintiff-Appellants Appellate Case No. 24348
V. - Trial Court Case No. 10-CV-1928
WELLS FARGO ADVISORS, LLC, etal.  ©  (Civil Appeal from

Common Pleas Courl)
Defendant-Appeliees

OPINION
Rendered on the 28" day of Octaber, 2011.

DAVID D. BRANNON, Atly. Reg. #0079755, Brannon & Associates, 130 West Second
Street, Suite 800, Dayton, Ohio 45402

Attorney for Plaintiff-Appeilants, Gloria Welch and Lori LeBlanc
JAMES D. BROOKSHIRE, Atty. Reg. #0056200, Dungan & LeFevre Co., LPA, 210 West
Main Street, Troy, Ohio 45373
. Attorney for Defendant-Appeliee, Cynthia Burchfield
PAMELA K. GINSBURG, Atty. Reg. #0071805, Ulmer & Berne, LLP, 600 Vine Street, Suite
2800, Cincinnati, Ohio 45202
Attomey for Defendant-Appellee, Wells Fargo Advisors, LLC

PAUL COURTNEY, Atty. Reg. #0020085, 575 South Dixie Drive, Vandalia, Ohio 45377
Attormey for Defendant-Appellee, Bruce Leland

EXHIBIT
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HALL, J.

.
a.F

Lof LeBlanc and Gloria Welch appeal from the trial coufi's decision and entry
sustaining a cross motion for summary judgment filed by appellee Cynthia Burchfield. The
motion concemead, among other things, the digposition 'of individual retirement accounis

("IRAS™ held in the name of John Burchfi’eid by the custodian, Wells Fargo.

{ eBlanc and Welch advance two assignments of erroron appeal. First, they contend

the triat court erred in declaring John's two IRAs o be marital property when, they argue,

one of them was separate property and the other onewas, at most, commingled property.’

Second, they ctaim the trial court erred in refusing to find that IRA custodian Wells Fargo
_ Advisers waived compliance with its change-of-beneficiary procedure by interpleading the
disputed funds to the court.

The record reflects that John married Cynthia on May S, 2007 . Prior to the marriage,

John maintained two IRA accounts. A few days before the marriage, the first account had

a closing value of $250,313.33, and the second accounthad a closing value of $15,334.98.

When John originally opened the accounts, he designated Gloria Weich, his maother, and

Bruce Leland, his stebfather, as beneficiaries. Shortly before his marriage, however, John

named Cynthia as the pbeneficiary on both IRAs.

On October 28, 2009, John sent his Wells Fargo financial adviser, Aaren Michaei,

an e-mail stating that he and Cynthia were get'ung divorced and requesting paperwork to

change his IRAs. Michael responded by e-mail, asking John to let him know who John

wanted as the beneficiary. John subsequently spoke to Michae! by phone and explained

'For purposes of clarity, we refer to John and Cynthia Burchfield by their first
names.

THE COURT OF APPEALS OF OHIO
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who he wanted to be the new beneficiaries. Michae! had the forms completed with Welch

and Leland as primary beneficiaries, in the amounts of 75 percent and 25 percent

respectively.” Lori LeBlanc, Johm's sister, was listed as the contingent beneficiary. Michael

proceeded to send John these necessary change-of-beneficiary forms. Before doing s0.

Michael pre-dated them Novernber 2, 2009, as he believed John would return thern to him

by then.

Cynthia setved John with a complaint for divorce and a restraining order on

Novemnber 5, 2008, The restraining order prohibited John from, inter alia, transferring any

accounts or any other interestin any asset. Around the same time, John spoke to Michael

again and advised him that the change-of-beneficiary forms were “taken care of.” Michael

assumed this meant John had mailed the forms back to Welils Fargo. .

John committed suicide on December 18, 2009. Afier his death, Michae! and one

of John's co-workers, Jeif Miller, discovered the signed and completed change-of-

beneficiary forms in an envelope among John's personal papers. Michael gave the forms

1o his manager at Wells Fargo. A dispuie then arose regarding the beneficiary of the IRAs.

Welch filed the present action in March 2010. Joining her as a plaintiff was LeBlanc,

who was acting as executor of Johr's estate. In their complaint, LeBlanc and Welch

sought, among other things, a declaratory judgment enforcing the ch.ange-of‘beneﬁc‘tary

forms. Cynthia filed a counterclaim, seeking a determination that she was the proper

heneficiary of the IRAs. Welis Fargo, which also had been named a party, originally filed

its answer. Shortly thereafter, Wells Fargo was granted leave to fite an amended answer.

2 Bryce Leland has since disclaimed any interest in probate or non-probate

assets of the decedent, and he was dismissed from the case.

THE COURT OF APPEALS OF OHIC
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4
it filed an answer and a counterclaim and crossclaim for interpleader on May 27, 2010.
Therein, Wells Fargo asserted no interestin the dispute and offered to hold the IRA funds
in trust or to turn them over to the court pending resolution of the matter.

LeBlanc and Welch moved for partiai summary judgmentin July 2010. Their motion

addressed only the proper beneficiary of the IRAs. Cynthia responded with a September

2010 cross motion for summary judgment on all issues, including the beneficiary of the

iRAs. OnNovember 16, 2010, the trial court filed separate entries denying the motion filed

by LeBlanc and Welch and sustéining the motion filed by Cynthia.® With regard to the two

IRAs, the trial court held that Cynthia was the sole beneficiary of them. (Doc. #57 at 8). In

reaching this conclusion, the trial court found that John’s change-of-beneficiary forms were

of no legat effect because he had failed to comply with Wells Fargo’s writien policy, which

required them to be returned to the company.* Furthermore, with regard to the larger of the

two IRAs, the trial court held that it qualified as marital property because John had
$74,062.47 into it during the marriage. Based on its determination that the larger

IRA was marital propesty, the trial court reasoned that Wells Fargo could not waive

compliance with its change-of-beneficiary procedure or actually change the beneficiary
without Cynthia’s consent, which did not exist. {Id. at 8-11). This timely appeal followed.

_ i their first assignment of error, LeBlanc and Welch contend the trial court erred in

deciaring the IRAs to be marital properly when the smaller one was separate property and

3aithaugh the trial court resolved other issues, they are not pertinent to the
present appeal, which concemns only the disposition of the IRA funds.

. “The trial court determined that John's right to change his beneficiary terminated
upon his death. Therefore, the trial couil jound it irrelevant that the change-of-

beneficiary forms eventually found their way o Wells Fargo after John committed
suicide.

THE COURT OF APPEALS OF CHIC
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the larger one was, at most, comrﬁingied property.

Upon review, we find that characterization of the IRA accounts as marital or non-
marital property is applicable only in domestic-relations cases, which the present case is
not. First, if a death of either party occurs before a decision is made in a divorce action,
the action abates. State ex rel. Lilty v. Leskovyansky(iQSS), 77 Ohio St.3d 97, 99, and
Porter v. Lerch {1934), 129 Chio St. 47, 56. Therefore, there is no active domestic-

relations case. Second, the statute that defines what is marital and separate property is

limited by its terms to domestic-relations courts and their proceedings. R.C. 31 05.171,

entitied “Division of marital property; separate property.” is prefaced, "(A) As used in this
section,” thereby limiting applicability to domestic-relations matters. The statute further
provides: “(B) In divorce proceedings, the court shall, and in legal separation proceedings

*+ = the court may, determine what constitutes marital property and what constitutes

separate property.” id. Nothing in the domestic-relations statutory scheme indicates that
it would be applicable to determination of marital or separate property outside the
domestic—relatidns context. We, therefore, determine that those statutes are inapplicable

to the dispute before us. To the extent that the appellants’ first assignment of arror asserts

that the trial court erred by determining that.the IRA accounts were partially marital

property, we agree, not because the court should have decided differently that the

accounts were separate property, but because R.C. 3105.171 does not apply.
Nevertheless, to determine the correct beneficiaries to receive John's property follow'gng '
his death, it is unnecessary to decide whether the IRA funds were his separate or marital
property. Therefore, any error made by analyzing the IRAs as marital property is not

dispositive of this appeal. The first assignment of error is overruted.

emrviam—iveriise}
i}
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" substantialcompliance with th

in their second assignmént of error, LeBlanc and Welch claim the trial court etred
in refusing to find that Wells Fargo waived compliance with its change—'oibeneﬁciary

pracedure by interpleading the disputed funds to the court.

This argument stems from John's failure to return the two change-of-beneficiary

forms to"WeHs Fargo prior to his death. Urider Wells Fargo's written policy, a change-of-

seneficiary form is not effective until after it is completed, signed, and delivered to the

company. Whether the decedent is the one who signed his name to the forms is a matter

of some dispute. But, construed most strongly in favor of LeBlanc and Welch, the evidence

could suggest, and for our analysis we will assume, that John completed and signed the

forms. There is no dispute, and no genuine issue of fact, that the forms were not returned

to Wells Fargo before John died. The unreturned forms were found after his death in an

envelope among his personal belongings. The issue pefore us is whether the unreturned

forms, or any expression of intent to change the beneficiary, had any legal significance in

light of Wells Fargo’s change-of-beneficiary poiicy, which required the forms to be returned

before the beneficiary would be changed.

We believe the trial court correctly granted summary judgmentto Cynthia Burchfield
because the decedent did not comply with the contract provision for change of beneficiary,
and even if the contractual methad for change of beneficiary is deemed to be waived, the

decedent did not substantially comply with the provision. As we will explain below,

e contract provisions remains necessary, as part of an “intent
of the decedent’” anafysis, even when actual compliance has been waived. Accordingly, we

will affirm the judgment of the trial court.

THE CQURT OF APPEALS OF OHIO
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The first step in our analysis is to examine the nature of the IRA accounts {o
determine what rules apply. The appellants suggest that the case law developed to
interpret the change of peneficiaries for life insurance policies should apply to these iRA

accounts. They refer to Kelly v. May Assoc. Fed. Credit Union, Surnmit App. No. 23423,

2008-Chio-1507, in which the Ninth District Court of Appeals applied case law analysis

applicable to life insurance policies to an upon-death transfer of an iRA. But a life

insurance policy is a contract where, upon the death of the insured, the company pays a

death benefit to the beneficiary. Conversely, an {RAisa tax-advantaged present asset of

the owner.’ Ordinarily, the manner in which a decedent directs the transfer of an asset

upon death s by his or her last will and testament. The statute of wills, Chapter 2107 of the

Revised Code, has specific formalities. Unless there is an exception or exciusion, upon

death an asset becomes part of a decedents estate for intestale or testamentary

distribution. It is only by the recognition of certain non-testamentary transfers that assels

transfer oulside a decedent’s estate.

Cormmon methods to "avoid probate” include joint tenants with right of survivorship

(JTWROS), payable on death accounts (POD), or trust arrangements. In Ohio, joint and

survivorship accounts avoid estate inclusion, and therefore the formalities of the statute of

wilis, by case taw. Joint and survivorship account validity, as a mechanism for an upon-.

death transfer, was first recognized in Cleveland Trust Co. v. Scobie (1926), 114 Ohio St.

241, based upon a contract-law analysis. See, also, Wrightv. Bloom (1994), 68 Ohio St.3d

S We recognize that there are now many and varied financial products that come

under the heading of “life insurance.” There are aiso varied forms of life insurance
policies some of which have a cas

h value that the owner of the policy can withdraw or
borrow against. Nevertheless, we draw a distinction between life insurance and a
current asset.

syt ity
b ponarmanimertt
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596, 604. Those accounts transfer to the survivor. But an IRA account cannot he held as
a joint tenant because that would destroy the “individual” aspect and the tax advantages

of the account.® A POD account statutorily avoids inclusion of the assetina decedent's

estate, and the account is paid upon death to the designated bgneﬁciary. The POD statute

specifically avoids the formalities required by the statute of wills. See R.C. 2131.10
} (allowing POD accounts *notwithstanding any provisions to {he contrary in Chapter 2107.
\ of the Revised Code”). But the POD account statute only applies to a “bank, building and

loan or savings and loan association, credit union, or society for savings.” 1d. Wells Fargo

is none of these entities, and John's "account’ is not a traditional cash asset. tis a
collection of securities. A praperly created inter vivos trust can provide fora cu rrent owner
- as beneficlary during life and, upon death, can provide for contingent beneficiaries. But

there is debate over whether an IRA account is a trust, as evidenced by the lead and

concurring opinions in Kelly v. May, supia. Although 26 U.S.C. 4Q8(a) provides that

“sindividual retirement account’ means a trust,” given the divergent opinions on the issue,
and the potential for unintended consequences, We are not willing to hbld that IRA
accounts in Ohio are trusts.
The foregoing leads us1o exanmine the transfer-on-death provision in R.C. 1708.09.
in Bielatv. Bielat (2000), 87 Ohio St.3d 350, the Ohio Supreme Court upheld the validily
- of the beneficiary clause in an IRA agreement. The Bielat court specificatly referred to R.C.

1709.09(A), which states! “(A)} Any wransfer-on-death resulting from a registration in

s We note that in Kelly v. May, supra, Barbara Kelly apparently decided that upon
death she wanted her assets 10 transfer to her nephew Richard. She changed all of her
accounts, except her iIRA, to joint accounts with Richard, with right of survivorship. We
presume the precise reason she did not simitarly change her IRA is that placing an iRA
irs joint holding would destroy the tax-advantaged status of the account.

THE COURT OF APPEALS OF OH10
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beneficiary forem is effective by reason ofthe contract regarding the registration between the

owner of the security and the registering entity and by reason of sections 1709.01 to

4709.11 of the Revised Code and is not testamentary." The Bielat court held: "[Wie affirm

the judgment of the court of appeals and upho\d the validity of the beneficiary clause inthe

IRA Adoption Agreement executed between Mr. Bielat and Merrill Lynch.” Biefat, at 352 By

indicating that an asset “neld in beneficiary form” acquires its effectiveness by reason of the

contract, and is not testamentary, R.C. 1709.09(A) and Bielat exclude the transfer from the

decedent's estate (unless the estate is the designated or default beneficiary). As a

consequence, the asset transfers outside the estate, and the formalities of the statute of

wills are not required. We do not interpret R.C. 1709.09 as directly stating that the asset

transfers according to the contract, only that the transfer derives its effectiveness from the

contraci. But if this non- testamentary transfer derives its effectiveness from the contract, a

transfer according to the “clearly expressed intent” of the owner is beyond the contract and

does not benefit from the non—testamentaw characterization of R.C. 1709. 09(A). In other

words, if a transfer upon deathis effective by reason of the “clearly expressed antent" of the

insured, as appellant argues we should hold, R.C. 1709.08(A) does not save it from being

included in the estate, subject to the formalities of the statute of wills, and subject to the

statutory benefits and elections thata surviving'spouse may choose to receive.

The Ohio Supreme Court has wrestled with transfefs upon death, in the context of

joint and survivorship accounts, trying to provide predictability, certainty, and reliability:

“[Olur efforts to delermine survivorship rights by a post-mortem evaluation of extrinsic

evidence of depositor intent are flawed to the point of offering no predictability ** *. Only

when the depositor knows that the terms of the contract will be conclusive of his or her

[
pomme—m———y
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intent to transfer a survivorship interest will the depositor be able to make an informed

choice as to whether to utitize the joint and survivorship account.” Wright v. Bloom, supra,

at 604. The Court recognized that “[tihe need for uniformity is essential.” id. In this related

context, the Court chose predictability and so do we. It is our determination that the

beneficiary designation according to the terms of the contract should be controlling.

We return now to Kelly v. May Assoc. Fed. Credit Union, Summit App. No. 23423,

2008—Chi0—1 507, which appeltants cite for thie proposition that a financial custodian waives

compliance with its change-of-beneficiary policy byinterpleading disputed funds tothe court

and disclaiming any interest in the outcome. There, Barbara Kelly had an IRA with{he May

Credit Union and designated her nephew as neneficiary. Kelly later telephoned the

company and told a teller to make her daughter the beneficiary. The teller completed the

necessary form and sent it to Ketly with “per member” written on the signature line. Keily

failed to sign the form beforé ner death. The terms of Kelly's IRA provided that she could

change beneficiaries only by completing and signing the form. Kelty's daughter found a copy

of the form following her mother's death. The daughter filed a declaratory judgment action,

the nephew counterclaimed, and the credit union interpleaded the funds to the court.

Upon review, the Ninth District held that, by filing an interpleader action, the credit

union waived its requirement that a change-of-beneficiary form must be signed. The court

determined that the account should be transferred to the daughter based on the clearly

expressed intent of the decedent. In reaching this conclusion, the Ninth District drew an

analogy to cases involving disputes over the proper beneficiary of life insurance proceeds.

The lead opinion states:
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“Like the individual retirement account at issue in this case, life insurance policies
typically include a procedure for designating and changing beneficiaries. It has long been
the rule in Ohio that those procedures are intended to protect the insurer .i‘rom duplicate
liability and the insurer is free to waive them. Rindlaub v. Traveler's Ins. Co.,, 175 Ohio St
303, 305, 194 N.E.2d 577 (1983), Atkinson v. Metropolitan Life Ins. Co:, 114 Ohio St. 109,
150 N.E. 748, syliabus paragraph four (1928). Further, if, in the face of co.nflicting claims
to insurance proceeds, the insurer interpleads those proceeds, it has waived any inferest
in the resolution of the claims, including enfarcement of the procedure set forth inits policy
for designating and changing beneficiaries. Rindlaub, 175 Ohio St. at 305, 194 N.E.2d 5?7;
Atkinson, 114 Ohio St. 109, 150 N.E. 748, at syllabus paragraph five. In such a case, if the:
insured communicated to the insurer her ‘clearly expressed intent’ to change beneficiaries,

the proceeds will be paid to the newly designated beneficiary rather than the originally

designated beneficiary even though the insured failed to comply with the process set forth
in the policy. Rindlaub, 175 Ohio St. 303, 194 N.E.2d 577, at syllabus paragraph two.”
Keffy at f[13. "A custodian of an individual retirement account who files an

interpleader action when there is a dispule between potential beneficiaries of that account,

just like an insurer who files an interpleader action under similar circumstances, waives
compliance with its change of beneficiary procedure.” Id. at §18. The concurring opinion
agreed with that aspect of the decision. 1d. at 1j34-35.

The dissenting opinion in Kelly v. May declined “to extend the law regard'mg
beneficiaries under insurance contracts to an IRA account.” Id. at 1137. Even applying the
insurance-law analysis, however, the dissent disagreed that May Credit Union's signature

requirement on a change-of-beneficiary form operated solely to protect the company.
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Therefore, the credit union could not waive the contract requirements simply by

_interpleading the funds to the court. id. The dissent factually distinguished Rindlaub, supra,

upon which the other judges relied.” And, although the dissent recognized that Ohio law
regarding life insurance has moved toward only requiring substantial compliance with policy
provisions for a change of beneficiary, it conciuded that Kelly did not even meet a
substantial-compliance standard. 1d. at 1 44

The decision in Kelly v. May does not deal with the distinction between a life
insurance policy and an existing asset. Absent, too, is any analysis of R.C. 1709.08 and its
implication. Moreover, with its varying opinions on the bases for the:decision, we decline
to apply Kelly's holding here. We find that Wells Fargo's change-of-beneficiary requirements .
control: and because John did not comply with themn, he did not change the beneficiary
before his death. Accordingly, the trial court was correct in granting summary judgment in
favor of Cynthia Burchfield.

Even if we were to apply the life insurance line of cases, tncluding Rindlaub, we
would still conclude that the trial court correctly granted summary{fudgment. The record

reflects that John called and e-mailed his financial advisor about changing beneficiaries. He

’Cynthia contends the Ohio Supreme Court effectively overruled Rindlaub in

Philfips v. Pefton, {1980), 10 Ohio St.3d 52. We disagree. in Phillips, the Ohio Supreme

. Court recognized that “to effectuate a change of beneficiary the insured must ordinarily
follow the procedure directed in the policy.” Id. at 53. Rindlaub does not hold othenwise.
it merely recognizes that an insurer may waive compliance with the procedure set forth
in the policy. The actual issue in Phillips was "whether the terms of the separation
agreement executed between appeliant and her former spouse and incorporated into
their dissolution decree preclude appellant’s participation in the proceeds of the former
spouse’s life insurance notwithstanding the fact that appellant is the named beneficiary
under the poficy.” Id. at 53. The Phillips court concluded that the parties could agree to
eliminate each other as beneficiaries, and this agreement would be given effect, even
though no specific change of beneficiary was made in the insurance policies. Id. at 54.
If anything, this reasoning suppotts the argument made by LeBlanc and Welch.
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also signed the change—of—beneﬁciary forms. Both of these actions demonstrate that, at

some time, John did intend to change the beneficiary. However, on the other hand, as

Cynthia notes, he never returned the forms, which reasonably could support an inference

that he changed his mind about naming new beneficiaries. Such an inference is

strengthened, at least somewhat, by a suicide note John left. Therein, he expressed deep

and continuing love for Cy.n!'hia. it appears that a genuine issue of material fact exists with

regard to John's intent. Consequently, for present purposes, we must conclude that he

intended to change the beneficiary. But that conclusion does not end the analysis.

The uncertainty that can surround a decedent’s intent with regard to a life insurance

peneficiary is precisely why substantial compliance” with a policy'sterms is required if the

precise terms are not followed. Substantial co_mp!iance requireé evidence “(1} that the

insured definitely intended to change the beneficiary; and (2) that he did everything possible

under the circumstances to effect that change.” State Mut. Life Assur. Co. of America V.

Holmes (Aug. 30, 1988), Franklin App. Na. BBAP-377, citing Benton v. United Ins.Co. of

America {1959}, 110 Ohio App. 151. The second part of the test has heen expressed as

an “attempt to effectuate the change by taking positive action that is equivalent to the action

required by the policy provision, and amounts to doing everything the insured can do to

make _the change in accordance with the policy provision.” Life Ins. Co. of North America

v. Leeson (S.D. Ohio 2002), Case No. 00-CV-1394, citing Aetna Life Ins. Co. v.
Weatherford (C.A. 6, 1991), 924 F.2d 1057.

We determine that our decision here is not contrary to Rindiaub, which 5

distinguishable on its facts. That decision did not specifically apply the. substantial

compliance test. However, the court's reasoning was consistent with a substantiat
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compliance requirement. The insured in Rindlaub sent the insurer witnessed statements
on July 2, 1846, clearly indicating his intention to cancetl all previous designations of
beneﬁciariés under the specified life insurance policy, and named a new principat and -
renamed the contihgent beneficiary. Approximately five months later, the insured married
the newly designated principal beneficiary and they were married at the lime of his death.
The court reasoned that because there was “no proof of record that the insured received
the insurer's letter of Juiy 16, 1946, * * * itis entirely reasonable to infer that he believed he
had done all that was necessary to effectuate a dhange of beneficiary.” Rindlaub, at 306. '
Although the Rindlaub court gave effect to the intent of the insured, it first determined that
the insured had done everything he reasonably coul& do to effectuate the change of
beneficiary. The court then proceeded to find that insured clearly expressed his intent to
change his beneficiary from his former to his CUr;ent wife. Thus, substantial compliance
with the rules for a change of beneficiary was a part of the Rindlaub result.

Ina cas:e applying Tennessee's rule of substantial compliance, and federal common
law on the subject, the U.S. Sixth Circuit Court of Appeals held, similar to the case at bar,
that the failure to return a change-of-beneficiary form does not satisfy the substantial
compliance requirement. See Magruder v. Northwestermn Mutual Life Ins. (C.A.6,1975), 512
F.2d 507. In Magruder, the insured properly completed a change-of-beneficiary form but did
not mail it to the insurance company before he died more than six months later. id. at 509.
The court indicated he did not substantially comply with the policy, as there was “no |
question that he had ample opportunity to return the forms, or that he had the requisite
physicat and mental capacity to do so.” 1d. Likewise, John Burchfield did not return the form

and did not substantially comply with the contract. The result is that there is no basis to
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effectuate his intent, regardiess of how clearly expressed it may be. After exarnining the
facts, we find the triat court accurately concluded that Burchfield did not change ihe

beneficiary and that Cynthia Burchfield was entitied to judgment in her favor.

Finally, Cynthia raises an argument that John violated a TRO by changing the

beneficiary of his IRAs. This issue cannot be resoived in the context of summary judgment.

John's financial advisor, Aaron Michae!, sent him the change-of-beneficiary forms after the

two men spoke in late October 2008. Michael testified that he dated the forms November

2, 2009, before sending them because he believed John would sign and return them by that

time. Thereafter, on November 5, 2009, Cynthia served John with a divorce complaint and

a TRO that prohibited him from, inter alia, transferring any accounts or any other interest

in any asset. Because John very well may have signed the change-of-beneficiary forms

before being served with the TRO, it cannot be determined, as a matter of law, that he

necessarily violated the TRO. Nevertheless, our preceding determination that the trial court

was cofrect in granting summary judgment renders this issue moot.

Judgment affirmed.

GRADY, P.J., and FROELICH, J., concur.

Copies mailed to:

David D. Brannon
James D. Brookshire
Pamela K. Ginsburg
Paul Courtney

Hon. Mary L. Wiseman
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v. © Tria) Couit Case No. 10-CV-1926
WELLS FARGD ADVISORS, LLG, et al. (Civil Appeal from

Common Pleas Court)
Defendant-Appellees
FINAL ENTRY

...........

Pursuant to the opinion of this court rendered on the Z8th day

October

of , 2011, the judgment of the triat court is affirmed.

Costs 1o be paid as stated in App.R. 24,

S~

JEFF \E’tyROEUCH Judge

%Mz/}?%//

MICH/((ELT HALL, Judge
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IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY
LORI LeBLANC, et al.
Plaintiff-Appellants Appellate Case No. 24348
v. | . Trial Court Case No. 10-CV-1926
WELLS FARGO ADVISORS, LLC, etal.  :  (Civil Appeal from

Common Pleas Court)
Defendant-Appellees '

DECISION AND ENTRY
Rendered on the 19tk day of December, 2011

PER CURIAM:

This matter comes before the court upon an App.R. 25(A) motion to certify a conflict
filed by appeliants Lori LeBlanc and Gloria Welch. They argue that our October 28, 2010
opinion in this case conflicts with the Ninth District Court of Appeals’ ruling in Kelly v. May
Assoc. Fed. Credit Union, Summit App. No. 23423, 2008-Ohic-1507.

In Whitelock v. Gilbane Bidg. Co., 66 Ohio St.3d 594, 1993-0Ohio-223, the Ohio
Supreme Court identified three requirements that must be met for certiﬁca_tion. *First, the
certifying court must find that its judgmentis in conflict with the judgment of a court of appeals
of another district and the asserted conflict must be ‘upon the same question.” Second, the

alleged conflict must be on a rule of law-not facts. Third, the journal entry or opinion of the
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- certifying court must clearly set forth that rule of law which the certifving court contends is in

conflict with the judgment on the same question by other district courts of appeals. * Id. at
586.

The present case and Kelly both involved an account-holder’s efforts to change the
beneficiary of IRA accounts prior to death. Inthe Ninth District case, Barbara Kelly telephoned
the credit union that served as custodian of her IRA account and asked to change her
beneficiary. The credit union completed a necessary form and sent it to Kelly, who failed to
sign the form before dying. The terms of Kelly's IRA provided that she could change
beneficiaries only by completing and signing the form, After potential beneficiaries filed
competing claims to the money, the credit union interpleaded the funds to the trial court. Upon

review, the Ninth District held that, by interpleading the funds, the credit union had waived

- compliance with its requirement that a change-of-beneficiary form mustbe signed. it heldthat

the beneficiary of the IRA should be changed based on the clearly expressed intent of the
decedent. in support, the Ninth District drew an analogy to cases involving disputes over the
proper beneficiary of life-insurance proceeds.

In our recent opinion, we rejected the majority’s analysis in Kelly. Prior to his death,
John Burchfield had contacted Wells Fargo, the custodian of his IRAs, about changing his
beneficiary. Wells Fargo sent Burchfield completed, pre-dated change-of-beneficiary forms.
Burchfield committed suicide after signing the forms but before returning them to Welis Fargo.
Under Wells Fargo's written policy, the forms were required to be signed and returned to the
company o be effective. As in Kelly, potential beneficiaries filed corﬁpeting claims to the

rr;oney, which Wells Fargo interpleaded to the trial court. Upon review, we conciuded that

. Wells Fargo's interpleader did not waive the written requirement that Burchfield return the

|
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forms to the company to be effective. In reaching this conclusion, we declined to extend the
law regarding beneficiaries under insurance contracts to IRA accounts, as the Kelly majority
had done. Finally, even assuming, arguendo, that waiver did apply, we proceeded to find that
substantial compliance with the written change-of-beneficiary procedure still was required,
and did not exist, “regardless of how clearly expressed” Burchfield’s intent may have been.

Upon review, we agree with LeBlanc and Welch that our recent opinion conflicts with
Kelly on at least one rule of law. As we stated in our LeBlanc decision, “we decline to apply
Kelly’s holding here.” LeBlanc, supra, ¥ 23. We hereby cerlify to the Ohio Supreme Court
the following question of law:

In a dispute between (1) a specifically designated and (2) a clearly intended beneficiary
of an individual retirement account (IRA), where the account éustodian ﬁles an interpleader
action and purportedly waives compliance with its change of beneficiary procedure, is the
“clearly intended” beneficiary required to show that the owner of the IRA account substantially
complied with the change of beneficiary procedure in order to recover?

The corflicting case is Kelly v. May Assoc. Fed. Credit Union, Summit App. No.
23423, 2008-Chio-1507.

The pending App.R. 25(A) motion to certify a conflict is hereby sustained.

IT1S SO ORDERED.

@qu(/’
HOMAS J. GRﬁY/remdlngéjdge

N, SV

JEFFREWM’@EUCH, Judge
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MICHAEL T. HALL, Judge "

Copies mailed to:

David §. Brannon

Brannon & Associates

130 W. Second Sirest, Suite 800
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James D. Brookshire
Dungan & Lefevre Co., LPA
210 West Main Strest

Troy, Ohio 45373

Pamela K. Ginsbuirg

Ulmer & Bermea LLP

B00 Vine Strest, Suite 2800
Cincinnati, OH 45202

FPaul Courtney
575 8. Dixie Drive
Vandalia, OH 45414

Hon. Mary L. Wiseman
Montgomery County Common Pleas Court

| 41 N. Perry Street
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Now come Appellants Lori Leblanc, et al., and hereby give notice, pursuant to S.Ct. Prac.
R. 4.1, of their appeal of the Second District Court of Appeals’ decision in Leblanc v. Wells
Fargo Advisors LLC, 2nd Dist. No. 24348, 201 1-Ohio-5553. Exhibit 1, attached. The Second
District Court of Appeals, in a Decision and Entry dated December 19, 2011, has certified a

conflict between its decision in Leblanc and the decision of the Ninth District Court of Appeats

“in Kelly v. ‘May Assoc. Fed Credit Union, 9th Dist. No. 23423, 2008-Ohic-1507. Exhibit 2,

attached. The Kelly Decision and Journa} Entry are attached as Exhibit 3. ’I’hé Second District
Court of Appeals certified the conflict on the following rule <.)f law:

“In a dispute between (1) a specifically designated and (2) a clearly intended beneficiary
of an individual retirement account (IRA), where the account custodian files an interpleader
action and purportedly waives compliance with its change of beneficiary procedure, is the
‘cleaﬂ)-( intended’ beneficiary required to show that the owner of the IRA account substantially
complied with the change of beneficiary procedure in order to recover?”

Appellants respectfully request that this Supreme Court accept jurisdiction over this
appeal, and reverse the decision of the Second District Court of Appeals in this case. Appellants
further request that this appeal be consolidated with Appellants’ discretionary appeal of the

decision of the Second District Court of Appeals, currently awaiiing a decision on jurisdiction

under Case No. 11-2073.
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HALL, J.

Lori LeBlanc and Gloria Welch appeat from the trial court's decision and entry
sustaining a cross rootion for summary judgment filed by appellee Cynthia Burchfield. The
motion concerned, among other things, the disposition of individual retirement accounts
{"IRAs") held in the name of John Burchfield by the custodian, Wells Fargo.

LeBlancand Welch adva_ncew:o assignments of error on appeal. First, they contend
ima trial court erred in declaring John's two IRAs to be marital property when, they argue,
one of therm was separate property and the other one was, at most, commingled property.'

Szoond, they claim the trial court efred in refusing to find that IRA custodian Wells Fargo
Advisers waived compliance with its change-of-beﬁeﬁciary procedure by interpleading the
disputed funds to the counl.

The record reflects that John married Cynthia on May 5, 2007. Prior to the marriage,

. John maintained two IRA accounts. A few day‘s before the marriage, the first account had

aclosing value of $250,313.33, and tﬁe second account bad a closing value of $15,324.08,

When John otiginally opened the accounts, he designated Gloria Welch, his mother, and

Bruce Leland, his stepfather, as beneficiaries. Shortly before his marriage, however, John
named Cynthia as the beneficiary on both IRAs.

_On October 28, 2609, John sent his Wells Fargo financial adviser, Aaron Michael,

an e-mail stating that he and Cynthia were éetting divorced and requesting papemwork to

ghange his IRAs. Michael responded by e-mail, asking John to let him know who John

wanted as the beneficiary. John subsequently spoke to Michael by phone and explained

"For purposes of clarity, we refer to John and Cynthia Burchfield by their first
names.
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who he wanted to be the new beneficiaries. Michael had the formé completed with Welch
and Leland as primary beneficiaries, in the amounts of 75 percert and 25 percent
respectively 2 Lori LeBlanc, John's sister, was listed as the contingent beneficiary. Michael
proceeded to send John these necessary change-of-beneficiary forms. Before doing 0,
Michas! pre-dated them November 2, 2009, as he believed John would return therm to him
by then.
Cynthia served Jobn with a complaint for divorce and a restraining order on
Novermber 5, 2009. The restraining order prohibited John from, inter alia, transferring any
accounts or any other interest in any assel. Around the same tirme, John spoke to Michael

again and advised him that the change-of-beneficiary forms were “taken care of.” Michael

~ assumed this meant John had mailed the forms back to Wells Fargo.

John committed suicide on December 16, 2009. After his death, Michael and one
of John's co-workers, Jeff Miller, discovered the signed and completed change-of-
beneficiary forms in an envelope among Johi's personal papers. Michael gave the forms
to his manager at Wells Fargo. A dispute then arose regarding the beneficiary of the IRAs.

Welch filed the present action in March 2010. Joiningheras a plaintiff was LeBlanc,
who was acting aé axecutor of John's estate. In their complaint, LeBlanc and Welch

snugh't, arong other things, a declaratory judgrment enforcing the change-of-beneficiary
torms. Cynthia filed a counterclaim, seéking a determination that she was the proper
peneficiary of the IRAs. Wells Fargo, which also had been named a party, originally filed

its answer. Shortly thereafter, Wells Fargo was granted leave to file an amended answer.

2 gryce Leland has since disclaimed any interest in probate or non-probate

} assets of the decedent, and he was dismissed from the case.
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It filed 2n answer and a counterclaim and crossclaim for interpleader on May 27, 2010.
Therein, Wells Fargo asserted no interest in the dispute and offered to hold the IRA funds
in trust or to tum iherﬁ over lo the court pending resolution of the matter.

LeBlanc and Welch moved for partial summary judgmentin July 2010. Their motion

addressed cnly the proper beneficiary of the IRAs. Cynthia responded with a September

. 2010 cross motion for summary judgment on all issues, including the beneficiary of the

IR As. On Novernber 16, 2010, the iﬁal court filed separate entries denying the motion filed
by LeBlanc and Welch and sustaining the motion filed by Cynthia.® With regard to the two
IRAs, the trial court held that Cynthia was the sols beneficiary of them, (Doc. #57 at 8). In
reaching this conclusion, the trial court found that John's change-of-beneficiary forms were
of no legal effect because he had failed to-comply with Wells Fargo’s written poﬁcjr. which
required them to be returned to the company.* quihermore, with regard to the largerof the
two IRAs, the trial court held that it qualified as marital property because John had
deposited $74,062 47 into it during the marriage. Based on its determination that the larger
IRA was marital property, the trial court reasoned that Wells Fargo could nict waive
compliance with its change-of-baneficiaty procedure or actuslly change the beneficiary
without Cynthia’s consent, which did not exist. {id. at 8-11). This timely appeal followed.

In theis first assignment of error, LeBlanc and Welch contend the trial court erred in

dectaring the IRAs to be marital property when the smaller one was separate property and

3although the trial court resolved other issues, they are not pertinent to the
present appeat, which concerns only the disposition of the IRA funds.

4The trial court determined that Johiy's right to change his beneficiary terminated
upon his death. Therefore, the trial couri found it irrelevant that the change-of-

beneficiary forms eventually found their way to Wells Fargo after John committed
suicide.
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the larger one was, at most, comimingled property.

Upon review, we find that characienization of the IRA accounts as marilal or non-

marital property is applicable only in domestic-relations cases, which the present case is

not. First, if a death of either party occurs before a decision is made in a divorce action,
the action abates. S.‘afe ex rel. Litly v. Leskovyansky ﬁ‘i996). 77 Ohio $t.3d 97, 99, and
Porter v. Lerch (1934), 128 Ohio St 47, 58. Therefore, there is no active domestic-
relations case. Second, the statute that defines what is marital and separate property is
fimited by its terms to domestic-relations courts and their progeedings. R.C. 3105.171,
entitted "Division of marital property, separate property,” is prefaced, "(A) As used in this
section,” thereby limiting applicabiiity to domestic-relations matters. The statute further
provides: *(B) In divorce proceedings, the court shail, and in legal separation proceedings

* * * the court méy, determine what constitutes marital property and what conslitutes

separate property.” Id. Nothing in the domestic-relations statutory scheme indicates that

f, it would be applicable to determination of marital or separate propeity outside the

domestic-relations contexi. We, therefore, determine that those statutes are inapplicable
io the dispute before us. To the extent that the appellans’ first assignment of error asserts
that the trial court ered by determining that the IRA accounts were partially marital
properly, we agree, not because the court should have decided differently that the
accounis were separate properly, but because R.C. 3105171 does not apply.
Nevertheless, to determine the comect beneficiaries to receive John's property following
his death, it is unnecessary to decide whether the IRA funds were his éeparaie or maritat
property. Therefore, any error made by analyzing the 1RAs as marital property is not

dispositive of this appeal. The first assignment of error is overruled.
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in their second assignmént of error, LeBlanc and Welch claim the trial court erred

_in refusing to find that Wells Fargo waived compliance with its change-of-beneficiary

~ procedure by interpleading the disputed funds to the court.

This argument stems from John's failure to return the two change-of-beneficiary
forms to Wells Fargo prior to his death. Under Wells Fargo’s written policy, a change-of-
beneficiary form is not effective until after it is completed, signed. and delivered to the
company. Whether the decedent is the one who signed his name to the forms is a matter
of some dispute. But, construed most strongly In favor of LeBlanc and Welch, the evidencs
could suggest, and for our analysis we will assume, that John completed and signed tha
forms. There is no dispute, and no genuine issue of fact, that the forms were not returned
io Wells Fargo before John died. The unreturned forms were found after his death in an
envelope among his personal belongings. The issue before us is whether the unretumed
forms, or any expression of intent to change the beneficiary, had any legal significance in

tight of Waﬂs.Fargo's change-of-beneficiary policy, which required the forms to be returned
before the beneficiary would be changed.
Wa beligve the trial courlcoﬁectly granted summary judgment to Cynthia Burchfield
~ because the decedent did not comply with the coniract proxfision for change of beneficiary,
and even if the contractual method for change of beneficiary is deemed to be waived, the
decedent did not substantially comply with the provision. As we will explain below,
substantial compliance with the contract provisions remains necessary, as part of an“intent
of the decedent” analysis, evenwhen actual compliance hasbeen waived. Accordingly, we

will affirm the judgment of the trial court.
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The first s‘;tep in our analysis is 1o examine the nature of the IRA accounts to
determine what rules apply. The appellants suggest that the case law developed lo
interpret the change of peneficiaries for life insurance policies should apply to these IRA
accounts. They refer to Kelly v. May Assoc. Fed. Credit Union, Summit App. No. 23423,
2008-Ohio-1507, in which the Ninth District Court of Appeals applied case law analysis
applicable to life insurance policies to an upon-death transfer of an IRA. But a iife
insurance policy is a contract where, upon the death of the insured, the company pays a
dieath benefit to the beneficiary. Conversely, aniRAlsa tax-advantaged present asset of
the owner.® QOrdinasily, the manner in which a decedent directs the transfer of an asse!
upon deathis by his or her last will and testament. The statute of wills, Chapter 2107 of the
Revised Code, has specific formaliies. Unless there is an exception of exclusion, upon
death an asset becomes part of a decedent's estate for intestate of testamentary
distribution. it is onty by the recognition of certain non-testamentary transfers that assets
transfer outside a decedent’s estate.

Common methods 1o “avoid probate” include joint ienants with right of survivorship
(JTWROS), payable on death accounts (POD), or trust zlmangements. in Ohio, joint and |
suwivofship accounts avoid estate inclusion, and therefore the formalities of the statute of
wills, by case faw. Joint and survivorship account validity, as 2 mechanism for an upon-
death transfer, was first recognized in Cleveland Trust Co. v. Scobie (1926}, 114 Ohio St.

241, based upon a contract-law analysis. See, also, Wright v. Bloom {1994), 63 Ohio St.3d

5 yWe recognize that there are now many and varied financial products that come
under the heading of “life insurance.” There are also varied Torns of life insurance
policies some of which have a cash value that the owner of the policy can withdraw or
borrow against. Nevertheless, we draw'a distinction between iife insurance and a
current asset. .

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

APPX.000066




8.

5 506, 604. Those accounts transfer to the survivor. But an IRA account cannot be held as
a joint tenant bacause that would destroy the “individual” aspect and the tax advantages

af the account® A POD account statutorily avolds inclusion of the asset in a decedent’s

estate, and the account is paid upondeath o the designated beneficiary. The POD statute
specifically avoids the formalities required by the statute of wills. See R.C. 213110
(allowing POD accounts “notwithstanding any provisions to the contrary in Chapter 2107.

of the Revised Code”). But the POD account statute only applies to 2 “bank, building and

toan or savings and loan association, credit union, of society for savings.” 1d. Wells Fargo

is none of these entities, and Johp's ~accoumt” is not a traditional cash asset. itis &

collection of securities. A properly created inter vivos trust can provide for a current owner
- as beneficiary during life and, upon death, can provide for contingent benefictaries. But
there iS debate over whether an !ﬁA account is a trust, as evidenced by the lead and
concurring opinions in Kelly v. May, supra. Although 26 U.5.C. 408(a) provides that

= individual retirement account’ means a trust,” given the divergent opinions on the issue,

and the potential for unintended consequences, we are not willing to hold that IRA

accounts in Ohio are rusts.

The foregoing leads us to examing the transter-on-death provision in R.C. 1708.09.

in Bielat v. Bielat (2000}, 87 Ohio St.3d 350, the Ohio Supreme Court upheld the validity

of the beneficiary clause in an IRA agreement, The Bielat court specifically referred to R.C.

1709.09(A), which states: “(A) Any transfer-on-gdeath resulling from a registration in

death she wanted her assets to transfer-to her nephew Richard. She'changed all of her
accounts, except her IRA, to joint accounts with Richard, with right of survivorship. We
presume the precise reason she did not similarly change her IRA is that placing an IRA
in joint holding would destroy the tax-advantaged status of the account,

i 5 We note that in Kelly v. May, supra, Barbara Kelly apparently decided that upon
!
I
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beneficiary formis effective ‘by reason of the contract regarding the registration between the
owner of the security and the registering enlity and by reason of sections 1708.01 to
1709.11 of the Revised Code and is not testamentary.” The Biefat court held: “IWie affirm
the judgment of the court of appeals and upho!d' the vatidity of the beneficiary clause inthe
IRA Adoption Agreement axecuted between Mr. Bietat and Merrill Lynch." Bielat, at 352. By
indicating that an asset"held in beneficiary form" acquires its effectiveness byreasonoflhe
contract, and is not testamentary, R.C. 1709.05(A) and Bielat exclude the transier fromthe
decedent's estate (unless the estate is the designated or defaﬁlt beneficiary). As a
consegquence, the asset transfers outside the estate, and the formalities of the statute of
wills are not required. We do not interpret R.C. 1709.Q9 as directly stating that the asset
transfers according o the contract, only that the wransfer derives iis effectiveness from the
contract. But if this non-testamentary transfer derives its effectiveness from the contract, a
transfer according to the “clearly expressed intent” of the owner is bayond the contracl and
does not benefit from the non-lestamentary characterization of R.C. 1709.08(A). In other
words, if a transfer upon death is effective by reason of the "clearly expressed intent” of the
insured, as appellant argues we should hold, R.C. 1709.09(A} does not save it from being
inciuded in the estate. subject to the formalities of the statute of wills, and subject to the
statutory benefits and efections that a surviving spouse may choose 1o receive.

The Ohio Supreme Court has wrestled with transfers upon death, in the context of
joint and survivorship accounts, trying to provide predictability, certainty, and reliability:
“[Olur efforts to determine susvivorship rights by a post-mortem evaluation of extrinsic
evidence of depositor intent are flawed fo the point of offering no prer.iictability vt Only

when the depositor knows that the terms of the contract wilt be conclusive of his or her
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intent to transfer a survivorship interest will the depositor be abie to make an informed
choice as to whether to utilize the joint and survivorship account.” Wright v. Bloom, supra,
at 604, TheVCourt recognized that *{tihe need for uniformity is eséential." Id. In this related
context, the Court chose predictabi'lity and so0 do we. It is our determination that the
beneficiary designation according to the terms of the contract should be controlling.

We retum now to Kelly v. May Assoc. Fed. Credit Union, Summit App. No. 23423,
2008-Ohla-1507, which appeilants cite for the proposition that a financial custodian walves
compliance withits change-of-beneficiary policy by interpleading disputed funds tothe court
and disclaiming any interest in the outcome. There, Barbara Kelly had an IRA with the May-
Credit Union and designated her nephew as beneficiary. Kelly later telephoned the
company and told a teller 1o make her daughter the beneficiary. The teller completed the
necessary form and sent it to Kelly with “per member” written on the signature jine. Kelly

failed to sign the form before her death. The terms of Kelly's IRA provided that she could
change beneficiaries only by completing and signing the form. Kely's daughter found a copy
of the form following her mother's death. The daughter filed a declaratory judgment action,
the nephew counterclaimed, and the credit union interpleaded the funds to the court.
Upon review, the Ninth District held that, by filing an interpleader action, the credit
uplon waived its requirement that a change-of-beneficiary form must be signed. The court
determined that the account should be transferred to the daughter based on the clearly
expressed intent of the decedent. in reaching this conclusion, the Ninth District drew an
analogy to cases involving disputes over the proper beneficiary of life insurance proceeds.

The lead opinion states:
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“t ike the individuat retirement account at issue in this case, life insurance policies
typically include a procedure for designating and changing beneficiarias. It has long been
the rule in Ohio that those procedures are intended to protect the insurer from duplicate
liabiiity and ihe insurer is free fo waive them. Rindlaub v. Traveler’s Ins. Co., 175 Ohio St.
303, 305, 194 N.E.2d 577 (1963); Atkinson v. Melropolitan Life Ins. Co., 114 Ohjo St. 108,
150 N.E. 748, syllabus paragraph four (1926). Further, if, in the face of conflicting claims
to insurance proceeds, the insurer interpleads those proceeds, it has waived any interest
in the resotution of _the claims. inciuding enforcement of the procedure set forth in itsﬁp_o!icy
for desigﬁating and changing beneficiaries. Rinciaub, 175 Ohio St. at 305, 194 N.E.2d 577,
Atkinson, 114 Ohio 8%, 108, 150 N.E. 748, at syllabus paragraph five. Insucha case, ifthe
insured communicated to the insurer her 'clearly expressed intent to change beneficiaries,
the proceeds will be paid to the newly designated beneficiary rather than the originally
designatad beneficiary even though the insured failed to comply with the process sel forth
in the policy. Rindfaub, 175 Ohio St. 303, 194 N.E.2d 577, at syilabus paragraph two.”

Kelly at §13. "A custodian of an individual retirement account who files an
interpleader action when there is a dispute between poteﬁtial beneficiaries of that account,
just like an insurer who files an interpleader action under similar gircumstances, waives
compliance with its change of beneficiary procedure.” id. at 118. The soncurfing opinion
agreed with that aspect of the decision. id. al %34-35.

The dissenting opinion in Kelly v. May declined ‘“to extend the law regarding

beneficiaries under insurance contracts to an iRA account.” id. at 137. Even applying the

insurance-taw analysis, however, the dissent disagreed that May Credit Uniony's signature

requirement on a change—of-beneﬁciary form operated solely to protect the company.
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Therefore, the credit union could not waive the contract requirements simply by
imterpleading the funds 16 the court. 1d. The dissent factually distinguished Rindfaub, supra,
upon which the other judges retied” And, although the dissent recognized that Obio law
reqarding life insurance has moved {oward only requiring substantial compliance with policy

provisions for a change of beneficiary, it concluded that Kelly did not even meet a

" substantial-compliance standasd. !d. at 144

The decision in Kelly v. May does not deal with the distinction between a life
insurance policy and an existing asset. Absent, too, is any analysis of R.C. 1708.09 and its
implication. Moreover, with its varying opinions on the bases for the decision, we decline
to apply Kefly's holding here. Wa find that Wells Farqo's change-of-beneficiary requirements
control: and because John did not comply with them, he did not change the beneficiary
bafore his death. Accerdingly, the tial court was correct in granting summary.judgment in
favor of Cynthia Burchiield,

Even if we were to apply the fife insurance line of cases, including Rindlaub, we
would stilt conclude that the trial court correctly granted summary judgment. The record

reflects that John called and e-mailed his financial advisor about changing heneficiares. He

"Cynthia contends the Ohio Supreme Court effectively overruled Rindlaub in
Phillips v. Pelfon, (1980), 10 Ohio St.2d 52. We disagree. In Philfips, the Ohio Supreme
Court recognized that “to effectuate a change of beneficiary the insured must ordinarily
follow the procedure directed in the policy.” 1d. at 53. Rindlaub does not hold otherwise.
it merely recognizes that an insurer may waive comphance with the procedure set forth
in the policy. The actual issue in Phillips was “whethar the terms of the separation
agreement executed between appellant and her former spouse and incorporated into
their dissolution decree preciude appeliant's participation in the proceeds of the former
spouse’s life insurance notwithstanding the fact that appellant is the named beneficiary
under the policy.” Id. at 53. The Phillips court concluded that the parties could agree to
elicninate each other as beneficiaries, and this agreement would be given effect, even
though no specific change of beneficiary was made in the insurance policies. Id. at 54.
If anything, this reasoning supports the argument made by LeBlanc and Welch.
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also sighed the change-of-beneficiary forms. Both of these actions demonstrate that, at

some time, John did intend to change the beneficiary. However, on the other hand, as
Cynihia notes, he never returned the forms, which reasonably could support an inference
that he changed his mind about naming new beneficiaries. Such an inference is
1 strengthened, at least somewhat, by a suicide note John left. Therein, he expressed deep

‘ and continuing love for Cynthia. 1t appears that a genuine issue of material fact exists with
l regard lo Johm's intent. Consequently, for present purposes, we must conclude that he

intended to change the beneficiary. But that conclusion does not end the analysis.

The unceriainty that can surround a decedent's intent with regard to a life insurance

beneficiary is precisely why substantial complianca” with a policy's terms is required if the

precise terms are not tollowed. Substantial comphiance requireé evidence "(1) that the

insured definitely intendad to change the heneficiary; and (2)that he did everything possible
under the circumstances to effect that change.” State Mut. Life Assur. Co. of America v.
Hotmes (Aua. 30, 1988). Franklin App. No. 8BAP-377, citing Benton v. United fns.Co. of
America (1959), 110 Ohio App. 1 51. The second part of the test has been expres'sed as
an*attemptto effectuéte the change by taking positive action that is equivalent to the action

required by the policy provision, and amounts to doing everything the insured can do to

make the change in accordance with the policy provision.” Life ins. Go. of North America

v. Leeson (S.D. Ohio 2002), Case Mo. DO-CV-1394, citing Astna Life Ins. Co. v.

Weatherford {(C.A. 8, 1991), 824 F.2d 1057.

We determine that our decision here is not contrary to Rindiaub, which is

distinguishable on its facts. That decision did nol specifically apply the. substaptial

compliance lest. However, the court’s reasoning was consistent with a substantial

-
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compliance requirement. The insured in Rindlaub sent the insurer withessed statements
on July 2, 1948, clearly indicating his intention 1o cancel ail previous designations of
peneficiaries under the specified life insurance policy, and named a new principal and
renamed the contingent beneficiary. Approximately five months later, the insured married
the newly designated principal beneficiary and they were marfied at the time of his death.
fhe court reasoned that because there was "no proof of record that the insured received
the insurer's letter of July 16, 1948,** " it is entirely reasonable to infer that he pelieved he
had done all that was necessary to effectuate a change of beneficiary.” Rindlaub, al 306.
Although the Rindiaub court gave affect to the intent of the insured, it first determined that
the insured had done everything he reasonably could do to effectuate the change of
beneficiary. The court then proceeded to find that insured clearly expressed his intent to
change his ﬁene_ﬁciary from his former to his current wife. Thus, substantial compliance
with the rules for a change of beneficiary was a part of the Rindlaub result.
in a case applying Tennessee's rule of substantial compliance, and federal common
law on ihe. subject, the U.8. Sixth Circuit Court of Appeais held. simitar to the case at bar,
that the failure {o return a chan_ge-of-beneﬁciary form does not satisfy the substantial
compliance requirement. See Magmder v. Northwestern Mutual Life Ins. (C.A. 8,1975),512
F.2d507.In Magruder, the insured properly completed a change-of-beneficiary form butdid
not mailit to the insurance company before he died more than six monihs later. Vd. at 509.
The court indicated he did not substantially comply with the policy, as there was “no
question that he had ample opportunity to return the {orms, or that he had the requisite
physicat and mental capacity to do s0.” Id. Likewise, John Burchfield did not return the form

and did not substantially comply with the contract. The result is that there is no basis to
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effectuate his intent, regardiess of how clearly expressed it may be. Afier examining the
facts, we find the trial court accurately cencluded that Burchfield did not change the
beneficiary and that Cynthia Burchfield was entitied to judgment in her favor.

Finally, Cynthia raises an argument that John violaled a TRO by changing the
beneficiary of his IRAs. This issue cannot be resolved in the context of summary judgment.
John's financial advisor, Aaron Michael, sent himthe change~of—beneﬁci§:xy forms after the
two men spoke in late October 2009. Michael testified that he dated the forms November

2, 2009, before sending them because he believed John would sign and return them by that

time. Thareafier, on November 5, 2009, Cynthia served John with a divorce complaint and
a TRO that prohibited him from, inter alia, transferring any accounts or any other interest

in any asset, Because John very well may have signed the change-of-beneficiary forms

before being served with the TRO, # cannot be determined, as a matter of law, that he
nacessarily violated the TRO. Nevertheless, our preceding determination that the trial court
was correct in granting summary judgment renders this issue moot.

Judgment affirmed.

GRADY, P.J., and FROELICH, J., concur.

Copies mailed to:

David B. Brannon
James D. Brookshire
Pamela K. Ginsburg
Paul Courtney

Hon. Mary L. Wiseman
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Pursuant to the opinion of this court rendered on the ~Bth day .

of  October 2041, the judgment of the trial court is affirmed.
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53 IN THE COURT OF APPEALS OF QHIC
SECOND APPELLATE DISTRICT

MONTGOMERY COUNTY
LORI LeBLANC, et al.
Plaintiff-Appeliants . Appellate Case No. 24348
v. . Trial Court Case No. 10-CV-1926
” WELLS FARGO ADVISORS, LLC, et al. (Civil Appeal from

Commpon Pleas Court)
Defendant-Appelices

DECISION AND ENTRY
Rendered on the 19th  day of December, 2041

PER CURIAM:

This matier comes before the court upon an App.R. 25(A} motion to certify a conflict
filed by appeltants Lori LeBlanc and Gloria Welch. They argue that our October 28, 2010
opinion in this case conflicts with the Ninth District Court of Appeals’ ruling in Keffy v. May
Assoc. Fed. Credit Union, Summit App. No. 23423, 2008-Ohio-1507.
)T In Whitelock v. Gilbane Bidg. Co., 86 Ohio St.3d 594, 1983-Ohio-223, the Ohio

Supreme Court identified three requirements that must be met for certification. "First, the

certifying court must find that its judgment s in conflict with the judgment of a court of appeals
of another district and the asserted conflict must be ‘upon the same question.” Second, the

afleged conflict must be on a rule of law-not facts. Third, the journal entry or opinion of the
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certifying: court must clearly set forth that rule of law which the certifying court contends is in
conflict with thel judgment on the same question by other district_,courfs of éppeats. "1d. at
586.

The present case and Kelly both involved an account-holder’s efforts to change the
beneficiary of IRA accounts prior to death. in the Ninth District case, Barbara Kelly ielephoned
the credit union that served as custodian of her IRA account and asked to change her
beneficiary. The credit union completed a necessary form and sent it to Kelly, who failed to
sign the form before dying. The terms of Kelly's IRA provided that she could change
heneficiarias only by completing and signing the form. After potential beneficiaries filed
competing claims to the money, the cradit union interpleaded the funds to the trial court. tipon

review, the Ninth District held that, by interpleading the funds, the credit union had waived
compliance with its requirementthata change-of-beneficiary form must be signed. it held that
the béﬁeﬁciaw of the IRA should be changed based on the clearly expressed intent of the
decedent. In support, the Ninth District drew an analogy 1o cases involving disputes over the

proper beneficiary of life-insurance proceeds.

i In our recent opinion, we rejected the majority’s analysis in Kelly. Prior to his death,

John Burchfield had contacted Wells Fargo, the custodian of his IRAs, about changing his
beneficiary. Wells Fargo sent Burchfield completed, pre-dated change-of-beneficiary forms.
Burchfield committed suicide after signing the forms but before returning them to Wells Fargo.

Under Wells Fargo’s written policy, the forms were required to be signed and returned to the

company to be effective. As in Kelly, potential beneficiaries filed competing claims to the

money, which Wells Fargo interpleaded to the trial court. Upon review, we concluded that

Wells Fargo’s interpleader did not waive the written requirement that Burchfield return the
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~ forms to the company o be effective. in reaching this conclusion, we declined to extend the

law regarding beneficiaries under insurance contracts to IRA accounts, as the Kelfly majority
had done. Finally, even assumning, arguendo, that waiver did apply, we proceeded lofind that
subétantial compliance with the written change-of-beneficiary procedure still was required,
and did not exist, “regardless of how clearly expressed” Burchfield's intent may have been.

Upon review, we agree with LeBlanc and Weich that our recent opinion conflicts with
Kefly on at least one rule of law. As we stated in our LeBlanc decision, “we decline to apply
Kelly’s holding here.” LeBlanc, supra, {23. We hereby certify to the Ohio Supreme Court
the following question of law:

In a dispute between (1) a specifically designated and (2) a clearly intended beneficiary
of an individual retirement account {IRA), where the account custédian files an interpleader
action and purportedly waives compliance with its change of beneficiary procedure, is the
"clearly intended” beneficiary required to show thatthe owner of the IRA account substantially
complied with the change of beneficiary procedure in order to recover?

The conflicting case Is Kelly v. May Assoc. Fed. Credit Union, Sumrﬁit App. No.
23423, 2008-Chio-1507.

The pending App.R. 25(A) motion to certify a conflict is hereby sustained.

HOMASJ G resmlmg dge

QMM W

JEFFREYW EROELICH, Judge

1T IS SO ORDERED.
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MICHAEL T. HALL, Judge
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STATE OF OHIO fj"u s

I THE COURT OF APPEALS
- Jss:. .., ..., NINTHJUDICIAL DISTRICT
COUNTY OF SUMMIT' j v+ Fii e
JANICEL. KELLY A ESe A Ne. 23423
Appellee
v. APPEAL FROM JUDGMENT
ENTERED IN THE
MAY ASSOCIATES FEDERAL COURT OF COMMON PLEAS
CREDIT UNION, et al. COUNTY OF SUMMIT, OHIO
CASENo. CV 2
Appellanis

DECISION AND JOURNAL ENTRY

Dated: March 31, 2008

This cause was heard upon the record in the irial court. Fach error assigned

has been reviewed and the following disposition is made:

DICKINSON, Jjudge.
INTRODUCTION

{91} This is a fight over a dead woman’s money. When Barbara Kelly
opened an individual retirement account at May Associates Federal Credit Union,
she designated her nephew, Richard Wachter, as the account’s benefictary. When
her daughter, Janice Kelly, returned to Ohio after having lived out of state,
Barbara telephoned May Associates and told a teller to make Janice the
beneficiary. The telier completed a change of beneficiary form, but Barbara never

signed it. Barbara is now dead, and the account is worth approximately $130,000.

EXHIBIT

1 3
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{92} The trial court determined that Janice is entitled to the money in the
account. Richard has argued that the trial court: (1) incorrectly determined that
May Associates properly waived its requirement that Barbara sign the change of
beneficiary form; {(2) incorrectly considered the ieller’s testimony about her
conversation with Barbara and the unsigned change of beneficiary form in ruling
on Janice’s motion ‘itor summary judgment because, according to him, both were
inadmissible hearsay; (3) incorrectly determined that Barbara’s intent that Janice
be the beneficiary of the individual retirement account was clear; and {4)

. incorrectly determined that May Asso;:l;\t.:es was not liable to him for breach of

contract, breach of fiduciary duty, interference with expectancy of inheritance, and

attorney fees. This Court affirms the trial court’s judgment because: (1) by filing

a request for interpleader, May Associates waived the requirement that Barbara
sign the change of beneficiary form; (2) the teller’s testimony and the change of
beneficiary form had independent legal significance and, therefore, were not
hearsay; (3) Barbara communicated to May Associates her “clearly expressed
intent” that Janice be the benefictary of her individual retirement account; i;lld 4)
Richard’s breach of contract, breach of fiduciary duty, interference  with
expectancy of inheritance, and atlomey fee claims are all besed on the incorrect

premise that Barbara’s individual retirement account is a trust and, therefore, fail.
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BACKGROUND

{3} Barbara Kelly’s sister was Richard Wachter’'s mother.  After
Barbara’s sister died, Earbara grew closer to Richard. He described their
relationship as having become more like that between a mother and son than that
between an aunt and nephew.

{44} In 1992, Barbara opened an individual retirement account at May
Aseociates. At that time, Barbara’s daughter, Janice Kelly, was living ont-of-state,
and Barbara named Richard as the beneficiary of the account. She also granted
him a general power ol attorney and named him co-owner of a m;nnber of
certificates of deposit she had at May Associates.

{65} The form DBarbara completed when she opened her individual
retirernent account provided that she could change the beneficiary in writing:
“You have the right to change this designation of beneficiary at any time by
writing to the Custodian” In 1995, May Associates amended the terms of
Barbara’s individual retirement acconnt to provide that she could only change the
beneficiary by completing and signing a form that it would provide her for that
purpose:

You may name one or mote beneficiaries to receive your IRA after

your death. You may thereafter change your beneficiaries at any

time. Your original designation and any subsequent changes of your

beneficiaries can only be made by completing and signing an IRA

beneficiary designation form that we will provide to you upon

request; and we will not be responsible for following instructions on
signature cards or on any other documents. A beneficiary
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designation remains effective afer the amendment of the terms of
this agrcement.

{46} Sometime after 1992, Janice returned to Ohio, and Barbara gave her
a power of attorney, revoking the one she had given Richard. Barbara also named
Janice co-owner of her certificates of deposit and told Richard that she was going
to make Janice the beneficiary of her individual retirement account.

{7y On November 19, 1998, Barbara telephoned May Associates for the
purpose of making Janice the beneficiary of her individual retirement account.
The teiler with whom she spoke filled in information on a change of beneficiary
form. The teller did not tell Bﬁrbara that the form needed to be signed. {nstcad,
she wrote “per member” on the signature line. She sent a copy of the form to
Barbara and placed a copy in _'the file May Associates kept regarding Barbara’s
accounts. Someone at May Associates apparently sent a third copy to the
company that was then the outside administrator of individual retirement accouﬁts
for May Associates.

{48} In June 2003, Barbara again gave Richard her power of attorney,
revoking the one she had given Janice. The following month, July 2003, Barbara
and Richard signed an “Account Ownership” form. Although the form did not
-designate the accounts to which it was to apply or indicate the type of ownership
desired, May Associates apparently treated it as changing all of Barbara’s
aceounts, except her individual retirement account, to joint accounts with Richard

having a right of survivorship.
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{49} Barbara died on August 17, 2003. By that time, May Associates was

using a different outside administrator for its individua) retirement accounts than il
had been using in 1998 when Barbara had told the teller she wanted to change the
beneficiary to Janice. The new administrator apparently had information
regarding Barbara’s original designation of Richard as the account’s beneficiary,
but no information regarding the form the teller completed in 1998. The
administrator told Richard he was the beneficiary of the account.and provided him
a form for use in claiming the funds in the account. Richard completed and
submitted the form.

{910} Janice found a copy of the 1998 change of beneficiary form among
Barbara’s papers. Accordingly, she also claimed the funds in the account.

{11} May Associates filed an interpleader action against Richard and -
Janice, which it eventually dismissed without prejudice. Janice than filed the
complaint in this case against May Associates and Richard. She sought a
declaratory judgment that she was entitled to the funds in the account and alleged
breach of contract and negligence claims against May Associates, Richard filed a
counterclaim, alleging that Janice had interfered with his lawful possession of the
funds in the accou.nt. He atso filed a cross-claim against May Associates by which
he alleged that it had breached a contractual duty to convey the funds to him. May
Associates filed a counterclaim against Janice and cross-claim against Richard,

interpleading the funds in the account.
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{412} Janice, Richard, and May Associates all moved for summary

judgment. The trial court determined that Janice was entitled to the money in

Barbara’s account, 1t denied Richard summary judgment and granted sumtnary
judgment to Janice and May Associates. Richard appealed.
MAY ASSOCIATES’ WAIVER OF THE SIGNATURE REQUIREMENT
{113} Like the individual retirement account at issue in this case, life
insurance po.licies typically include a procedure for designating and changing
. beneficiaries. [t has long been the rule in Ohio that those procedures are intended
to protect the insurer from duplicate liability and the insurer is free to waive them.

Rindlaub v. Traveler's Ins. Co., 175 Ohio St. 303, 305 (1963); Atkinson w.

Metropolitan Life Ins. Co., 114 Ohio St. 109, syllabus paragraph four (1526).
. Further, if, iu the face of conflicting claims to insurance proceeds, the insurer
' interpleads those proceeds, it has waived any interest in the resolution of the
claims, including enforcement of the procedure set forth in its policy for
designating and chaﬁging beneficiaries. Rindlaub, 175 Ohio St. at 305; Atkinson,
114 Ohio St. 109, at syllabus paragraph five. In such a case, if the insured
communicated to the insurer her “clearly expressed intemt” to change
beneficiaries, the proceeds will be paid to the newly designated beneficiary rather
3 than the originally designated beneficiary even though the insured failed to
comply with the process set forth in the policy. Rindlaub, 175 Ohio St. 303, at

: syllabus paragraph two.
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{%j14} Richard h_as argued that the law applicable to insurénce policies is
not applicablc éo individua) retirement accounts. His first assignment of error is
that the trial court incorrectly determined that May Associates, by interpleading
the funds in the individual retirement account, properly waived its reﬁuirement
that Barbara sign the change of beneficiary form. According to him, the
individual retirement account is a trust and, as the originally designated
beneficiary, he had a vested interest in the money in the account that prevenied
May Associates from waiving its changs of beneficiary procedure. Since this
assignment of error presents a legal question, this Court’s standard of review is de
novo. Akron-Canton Waste Oil Inc. v. Safety-Kleen Oil Serv. Inc,, 81 Ohio App.
3d 591, 602 (1992).

{15} Section 408(a) of the Internal Revenue Code provides that “the term
‘individual retirement account’ means a trust. . .. 26 U.8.C. 408(a). Further, as
noted by Richard, in #irst Nat’l Bank of Cincinnati v. Tenney, 165 Ohio St. 513,
syilat;us paragraph two {1956), the Ohio Supreme Court held that an inter vivos
trust “creates in the remainderman a vested interest subject to defeasance by the
exercise of the power to revoke.”

{416} Richard has also pointed out that, in McDonald & Co. Sec. Inc. v.
Alzheimer’s Disease and Related Disorders Ass'n Inc., 140 Ohio App. 3d 338, 363
(2000), the First District Court of Appeals cited Section 408(a) of the Internal

Revenue Code for the proposition that an individual retirement account is a trust.
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The issue before the court in that case, however, was not whether,-by filing an
interpleader action, the custodian of an individual retirement account waives
compliance with its change of beneficiary procedure. Rather, the court had to
determine who should receive funds in an account when no entity existed with the
, name the account owner had desipnated as the beneficiary. It is true that the court
cited Section 408(a) and wrote that the individual retirement account was a tfust,
but it onty did so as a prelude to .the unremarkable holding that, when there is an
ambiguity regarding the intended beneficiary, “a court must ascertain, within the
bounds of the law, the settlor’s intent.” Id. In this case, Richard has not argued
that Barbara’s intent should control. Rather, he has érgued thét, even thopgh May
Associates wishes to waive application of its change of beneficiary procedure in
order that Barbara’s stated desire to change beneficiaries can be accomplished, her
stated desire should be frustrated,

{417} Section 408(a) of the Internal Revenue Code specifically provides
that an individual retirement account is a trust only “[flor purposes of this
section.” The determination of whether an individual retirement account is a trust
for other than tax purposes depcnds on whether it satisfies the definition of a trust
ander Ohio law. See In re Haney, 316 B.K 827, 829-830 (E.D. PA. 2004). As
noted by the Ohio Supreme Court in First Nat’l Bank of Cincinnati v. Tenney, 163
Ohio St. 513, 518 (1956}, the very cas¢ retied upon by Richard, “{iln order for a

trust to be a trust, the legal title of the res must immediately pass to the trustee . . .
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” May Associates was not a trustee and legal title to the meney in Barbara’s
account remained in her. The accoumnt, therefore, is not a trust under Ohio law,
and Richard’s argument collapses. To the extent McDonald & Co. Sec. Inc. v.
Alzheimer’s Disease and Related Disorders Ass'n Inc., 140 Ohio App. 3d 358
(2000), held otherwise, this Conrt declines to follow it

(18} In Matter of Estate of Trigoboff, 669 N.Y.8.2d 185 (Sux. Ct. 1998),
the New York Surrogate’s Court recognized that, just as change of beneficiary
procedures in insurance policies are for protection of insurers, change of
beneficiary procedures applicable to individual retirement accounts are for
protection of the custodians of those accounts. A custodian of an individual

retirement account who files an interpleader action when there is a dispute

between potential beneficiaries of that account, just like an insurer who files an

interpleader action under similar circumstances, waives compliance with its

change of beneficiary procedure. By filing its counterctaim and cross-claim for

interpleader, May Associates waived the requirement that Barbara sign the change

of beneficiary form. Richard’s first assignment of error is overruled.
‘ THE HEARSAY RULE
{919} Richard’s second assignment of error is that the trial court
incorrectly considered the teller’s testimony regarding her conversation with
Barbara and the unsigned change of beneficiary form in ruling on Janice’s motion

for surnmary judgment because, according to him, both were inadmissible hearsay.
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"Again, since this assignment of error presents a legal question, this Cowrt’s
standard of review is de nove. Akron-Canton Waste Oil Inc. v. Safety-Kleen Oil
Sery: Inc., 81 Ohio App. 3d 591, 602 (1992).

{420} The trial court determined that the teller’s testimony and the form
were hearsay, but were admissible as exceptions {0 the hearsay rule under Rules
. ; 203(3) and 803(6) of the Ohio Rules of Evidence. Althouph' the trial court’s
) o conclusion that the teller’s testimony and the form were admissible was correct, its
! celiance on 803(3) and 803(6) was misplaced. In fact, neither the teller’s

testizﬁony nor the form is hearsay. The trial court’s incorrect analysis, however,
' does not mean that its judgment must be reversed. When a irtal court reaches a
i correct conclusion, even when it does so for incorrect reasons, its judgment must

be affirmed. See, e.g., Stafe v. Campbell, 90 Ohio St. 3d 320, 329 (2000).
‘ | {21} Hearsay is “a statement, other than one made by the dectarant while
! testifying at the trial or hearing, offered in evidence o prove the tr_uth of the matter
c asserted.” Ohio Rule of Evidence 801(C). A familiar refrain of proponents of out
of court statements is that those statements are not offered for the truth of the

| matter asserted, but only to show that the statements were made. Usually just the

opposite is true. In this case, however, the teller’s testimony and the form were
: not offered to prove that Barbara actually wanied to change the beneficiary of ber
l individual retirement account to Janice, but to show that she told May Associates

: she wanted to change the beneficiary to Janice.
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{422} Words that have indepéndent legal significance, sometimes referred
to as verbal acts, are relevant without regard to their truth. 1 Glen Weissenberger,
Ohio Fvidence, Section 801.6 {1995). As explained by the Tenth District Court of
Appeals in Wade v. Communications Workers of Am., 10th Dist. No. 84AP-57,
1985 WL 10178 at *4 (Sept. 24, 1985), spoken words that form a contract are
admissible, not for the truth of what they assert, but because they have
independent legal significance:

[Slome utterances do not constitute assertions but, instead, constitute

what has been referred to as verbal acts, being the uttering of words

which have independent legal significance under substantive law,

such as words constituting the offer and acceptance of a contract.

Thus, evidence of the utterance of the words is admissible not to
show the truth of any matter assested but, instead, that the words

.

were uttered and, thus, carry with them the legal significance under
substantive law, such as the entering into of a contract.

In Rindlaub v. Travelers Ins. Co., 175 Ohio St 303, syllabus paragraph two
(1963), the Ohio Supreme Court held that, when an insured “communicated to the
insurer his clearly expressed intent” to change beneficiaries and the insurer filed
an interpleader action, the insured’s “expressed intent” would be determinative.
Barbara’s statement to the teller is adrnissible in this case, not for the purpose of
proving that she, in fact, wanted to make Janice the beneficiary of the account, but
rather, to show that she had “communicated té (May Associates) [her] clearly
expressed intent” to do so. It was not, therefore, hearsay and was properly

considered by the trial court.
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{923} Similarly, the change of beneficiary form was not important for the

truth of what it contained, but rather as evidence that May Associates treated

Barbara’s telephone conversation with the teller as her “clearly expressed intent”
to change beneﬁciaries. The fact that Janice found a copy of the forms among
Barbara’s papers tended to prove that Barbara betieved she had done all that was
necessary to change the beneficiary from Richard to] anice.

{24 In fact, for purposes of the hearsay rule, the teller’s testimony and
the form were no different from the original beneficiary designation upon which
Richard has based his claim in this case. fust as that designation has independent
. _ legal significance as part of Barbara’s agreement with May Associates, so do her
‘ statements to the teller and the form completed by the teller based on those

statements. Richard’s second assignment of error is overruled.

THE TRIAL COURT’S SUMMARY JUDGMENT

{g25} Richard’s third assignment of error i8 that the trial court incorrectly
determined that Barbara’s intent to make Janice the beneficiary of her individual
retirement account was clear. In reviewing a trial coust’s order ruling on a motion
for summary judgment, this Court applies the same standard that the trial court

was required to apply in the first instance: whether there are any genuine issues of

materiat fact and whether the moving party is entitled to judgment as a matter of

law. Parentiv. Goodyear Tire & Rubber Co., 66 Ohio App. 3d 826, 829 {1990).
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{9126} Most of Richard’s argument in support of this assignment of error is
an attack on the credibility of the teller’s testimony that May Asgsociates’
procedure permitted Barbara (o change her beneficiary over the telephone and did
not require her signature on the change of beneficiary form. As discussed
previously, however, May Associates’ change of beneficiary procedure, whatever
that procedure was, was for its benefit, and it waived that procedure by filing ils
interpleader counterclaim and cross-claim. To the cﬁtent that there was a genuine
issus regarding.May Associates’ change of beneficiary procedure, therefore, that
issue was not material.

{427} Richard has not pointed to any evidence that tended to prove that
Barbara had not, in fact, telephoned the teller and told her she wanted Janice to be
the beneficiary of her individual retirement account. In the absence of such
evidence, there is not a gcﬁuina issue of fact regarding whether Barbara made that
telephone call. Further, the teller testified at her deposition that Barbara told her
that her daughter had come back to take care of her and that she wanted her to be -
the beneficiary of her individual retirement account. Based on that testimony,

coupled with the change of beneficiary form completed by the teller, there is no
genuine issue of fact regarding whether Barbara communicated to May Associales
her “clearly expressed intent” to chanée beneficiaries.

{428} Richard has also argﬁed that, shortly before her death, Barbara again

changed the beneficiary of her individual retirement account, this time back to
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him. As support for this argument, he has pointed to the Account Ownership form
he and Barbara signed in July 2003, along with a September 2003 list of Barbara’s
accounts on May Associates letterhead. The list, which included Barbara’s
individual retirement account, ;was captioned with both Barbara’s and Richard’s
names.

{929} As noted previously, the Account Ownership form did not designate
the accounts 10 which it was to apply and failed to provide the type of ownership
desired. May Associates apparently treated it as changing ail of Barbara’s
accounts, except the individual retirement account, to joint accounts with Richard
having a right of surlvivorship. Richard failed to preseni any evidence that, at the
time Barbara signed the Account 0wnership form, she communicated to May
Associates her “clearly expressed intent” to change the beneficiary of her
individual retirement account back fo him.

{430} According to Richard, the inclu-sion of his name on the list that
included the individual retirement account permits an inference that May
Associates thought Richard was the beneficiary. Even if May Associates had
thought he was the beneficiary, however, without evidence that Baﬁ;ara had
communicated to it her “clearly expressed intent” to change the beneficiary of her
individual retirement account back to Richard, he would not be entitled to the

money in that account. Richard’s third assignment of error is overruled.

Court of Appeals of Ohio, Ninth Judicial District

APPX.000094



COPY

15

RICHARD’S OTHER CLAIMS

{431} Richard’s final assignment of error is that the trial court incorrectly
dctermined that May Associates is not liable to him-for breach of contract, breach
of fiduciary duty, inte.rference with expectancy of inheritance, and attorney fees.
Richard’s cross-claim against May Associates did not include canses of action for
breach of fiduciary duty or interference with expectancy of inheritance. He oniy
alleged a breach of contract claim. Further, all of his arguments in support of this
assignment of error are based on the premise that Barbara’s individual retirement
account was a trust and that he, as the original beneficiary, had a vested interest
that prevented May Associates from waiving its change of beneficiary procedhre.

Inasmuch as this Court has concluded that the individual retirement account was

. not a trust under Ohio law and that Richard did not have a vested interest that

prevented May Associates from waiving its change of beneficiary procedure, his
arguments in support of t_his assignment of error fail. R.ichard’s fourth assignment
of error is overruled.
CONCLUSION
{432} Richard’s assignments of erwror are overruled. The trial court’s
judgm‘ent is affirmed.

Judgment affirmed.
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The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Coramon Pleas, County of Summit, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
putsuant t(‘) App.R.27.

Immediately upon the fling hereof, this docurhent shatl constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Cc;urt of Appeals is instructed to mail a notice of entry of this

judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.
Costs taxed to appeliant. .
0 -
% 9‘ ), C/—-—"—'h—_
CLAIR E. DICKINSON
FOR THE COURT

SLABY, P. L.
CONCURS, SAYING:

{133} I concur in the majority opinion, but write separately because 1 do
not believe that it is necessary to reach the sweeping conclusion that an individual
retirement account is not a trust for purposes of Ohio law. Our anpalysis must

begin, as the majority notes, with Section 408(a) of the Internal Revenue Code,
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which defines an individual retirement account as a trust. A review of the federal
and state caselaw applying this definition in different contexts demonstrates that
the true nature of an individual retirement account is not as simple as it may
appear at first blush. An IRA may be a trust for some purposes but not others,
depending on the context and the circumstances attending its creation, See, €.g.,
26 U.8.C. §408(a) (specifying the items that must be included in the trust
instt;ument in order to qualify it as an individual fetirément account). See, also,
Walsh v. Benson (WD.Pa, Aug. 16, 2006), C.A. No. Civ.A. 05-290J, at *3
(noting that, in the context of a bankruptcy estate, séme non-trust assets — such as
cusiodial accounts — are treated as trusts for purposes of Section 408(a).) “The
clarity of [Section 408(3)]lis convincing, if not compelling. One must recognize
that IRAs are not regular savings accounts. They clearly are special deposits that
constitute a trust relationship wherein the Bank owes a fiduciary duty to the
depositor.” Masi v. Ford City Bank and Trust Co. (C.A.8, 1985), 779 F.2d 397,
401.
{934} The lynchpin of Mr. Wachter’s argumnent in support of his second
assignment of error’ is that “the signature requirement was not only in place to
protect the Credit Union, it protected Barbara Kelly and it protected Richard

Wachter.” The creation of an IRA is flexible under federal law and the Ohio

' Mr. Wachter’s second assignment of error is addressed first by the
majority. ‘
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legisiature has chosen not to impose specific formalities, such as a requirement
that initial beneficiary designations or subsequent changes be initiated in writing,
ubon their creation in this state. Indeed, the only requirement for the proceeds of
an IRA to transfer upon death as a nontestamentary asset is that the designation of
a bcneﬁéiary appear “in beneficiary form,” or “a registration of a security that
indicates the present owner of the security and the intention of the present owner
regarding the person who will become the owner of the security upon the death of
the present owner.” See R.C. 1709.01(A). See, gencrally, Bielat v. Bielat (2000),
87 Ohio St.3d 350 (discussing application of R.C. Chapter 1709 to individual
retiremient accounts in existence prior to the effective date .of the Uniform
Transfer-On-Death Security Registration Act).

{435} The signature requirement at issue in this case was a matter of
contract between Barbara Kelly and May Associates. Thus, while 1 am
sympathetic to the reservations expressed in my colleague’s dissenting opinion,
the policy concerns related to creation of an IRA are best addressed by the
legislature. In this case, considering the current state of Ohio law regarding the
creation of IRAs, | would also conclude that the by asserting a counterclaim and
crosselaim for interpleader, May Associates waived enforcement of the formalities
created as @ result of its confract with Barbara Kelly. [ agree thal summary

judgment was properly g}anted in favor of May Associates on its counter- and
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cross-claims, and would also overrule Mr. Wachter’s second assignment of error

on that basis.

(%136} "With the exceptions noted above, I concur in the majority opinion.

CARR, J.
DISSENTS, SAYING:

{4373 | am unwilling to extend the law regarding beneficiaries under
insurance contracts to an JRA account. Even under that analysis, however, 1 do
not believe that the signature requirement for a change of beneficiary operated
solely. for the protection of May Associates and, consequently, that May
Associates waived compliance by interpleading the funds in Mrs. Kelly’s IRA. 1
would sustain Mr.-Wachtar’s second assignment of error on this basis, and 1
respectfully dissent. | |

{938} In support of its conclusion, the majority relies on Rindlaub v. The
Traveler’s Ins. Co. (1963), 175 Ohio 8t. 303. In Rindlaub, the provision at issue
read as follows:

“ITlhe Insured may at any time and from time to time during the

continuance of this contract change the Beneficiary, to take effect
only when such change shall have been approved in writing by the

Company, whereupon all rights of the former Beneficiary shall
[cease.]” (Emphasis in original) Id. at 305.

{939} The Court then went on o hold that the emphasized language was

inserted solely to benefit the insurance company and therefore could be waived by
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that company. Even assuming that the law regarding insurance contracts 1s
applicable to an‘lRA, the facts herein are distinguishable from Rindlaub.

{940} In the instant matter, Mrs. Kelly was required to submit her change
of beneficiary in writing. Unlike Rindiaub, the writing requirement was placed on
Mrs. Kelly, not the bank. Specifically, in Rindlaub the insurance company waived
its duty under the contract to provide a writing. Here, the majority extends that
rule, petmitting the bank to waive Mrs. Kelly's duty to provide a writing. On that
basis alone, 1 find Rindlaub distinguis}.’sabl,e and inapplicable.

" {441} Furthermore, it cannot be said t‘hat the requirement herein offered no
benefit to Mrs. Kelly. To demonstrate this benefit, one need only take a simple
example. Suppose for a moment that someone other than Mrs. Kelly called the
bank and fraudulently requested that the beneficiary be changed. The requiremenf
of a writing, along with Mrs. Kelly’s signature card at the bank, would eliminats
this fraud. In stark contrast, under the majority’s theory, Mrs. Kelly would .have
no recourse against the bank for permitting this fraud to eccur. Rather, the bank
could simply state that it had waived the writing requirement and thus no breach of
the contract had occurred.

{ﬂ42} Moteover, the majority’s approach rhakes the writing requirement
provision of the agreement illusory. A contract is illusory when by its terms the
promisor retains an unlimited right to determine the nature or extent of his

performance. See Century 21 American Landmark Inc. v. Mcintyre (1980), 68
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Ohio App.2d 126. Under the majority’s rationale, the bank was free td require a
writing to change the beneficiary or waive that requirement at its leisure. As we
are required to give contractual provisions meaning whenever possible, 1 cannot
subscribe to a view that creates illusory provisions.

{443} Additionally, 1 believe the majority’s decision conflicts with the
rationale used by this Court in a matter directly related to these parties. In Kelly v.
Wachter, 9th Dist. No. 23516, 2007-Ohio-3061, this Court was asked to determine
tbe ownership of Mrs. Kelly’s non-IRA accounts. In reversing the trial court’s
grant of summary judgment, we found it important that the bank’s rules and

regulations governing the accounts were not a part of the record. Without those

" rules and regulations, we could not determine the legal owner of the accounts. 1d.

at §17-2L. Under the majority’s approach, these rules and reguiations' are
meaningless because they may be waived at the whim of the bank.

{§44} Finally, to the extent that Ohio law has moved toward requiring only
substantial compliance for change of beneficiaries under insurance contracts, 1
would find that even that standard was not met here. In this context, substantial
compliance is achieved when the following two prongs have been satisfied: Y]
that the insured definitely intended to change the beneficiary; and (2) that [slhe did
everything possible under the circumstances to effect that change.” State }{Jut. Life

Assur. Co. of America v. Holmes (Aug. 30, 1988), 10th Dist. No. 88AP-377, citing

Benton v. United Insurance Co. of America (1959), 110 Ohio App. 151.
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{445} Unlike the insured in Rindlaub or the insured in Holmes, Mrs. Kelly
did not do everything possible under the circumstances to change her beneficiary.
While she placed a call to the bank, she made no attempt to comply with the
writing requirement éontained in the agreement. In contrast, the insureds in both
Rindiaub and Holmes complied with their obligations under their insurance
coniracts to the extent possible. In those cases, it was failure by the insurer to act
promptly that caused incomplete compliance. Such is not the case herein.
Therefore, 1 would find that substantial compliance has not been met.

{946} In summary, bank fraud and identity theft are an ever-giowing
problem in our society. As my colleague observes in his concurring opinien, it is
regrettable that Ohio law does not '.impose uniform requirements for the
designation of beneficiaries under IRAs. The absence of a étatute rejating to
beneficiary designations, however, does not mean that the parties to an IRA
agrecment cannot bind themselves to requirements for their mutual protection.
One manner in which to reduce the risk of these crimes is to require that financial
decisions be confirmed in writing — as the parties agreed in this case. Both banks
and their customers are then protected through the use of signature cards. As this
protection is offered to both parties, I do not believe that one parly may
unilaterally strip that protection from the other. Consequently, I would find that
the writing requirement contained in the IRA agreement was valid and went

wnfulfilled. L, therefore, would reverse.
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The Supreme Court of Ohio R sa

CLERK OF COURT
* SUPREME COURT OF OHIO

LorirLeblanc et al. % Case No. 2011-2160
V. ' ENTRY

Wells Fargo Advisors, LLC, et al.

This cause is pending before the court on the certification of a conflict by the
Court of Appeals for Montgomery County. On review of the order certifying a comnflict,
't is determined that a conflict exists. The parties are to brief the issue stated at page 3 of
the court of appeals’ Decision and Journal Entry filed December 19,2011, as follows:

~ “In a dispute between (1) a specifically designated and (2) a clearly intended
beneficiary of an individual retirement account (IRA), where the dccount custodian files
an interpleader action and purportedly waives compliance with its change of beneficiary
procedure, is the “clearly intended’ beneficiary required to show that the owner of the
TRA account substantially complied with the change of beneficiary procedure in order to
recover?” . : '

) ltls ordered by the court that the Clerk shall issue an order for the transmittal of
the reg_o:d-’fr'dm the Court of Appeals for Montgomery County.

Tt is ordered by the court, sua sponte, that this cause is consolidated with Supreme
Court Case No. 2011-2073, Lori Leblanc et al. v. Wells Fargo Advisors, LLC, et al., and
that the briefing in Case Nos. 2011-2160 and 2011-2073 shall be consolidated. The
parties shall file two originals of each of the briefs permitted under S.Ct. Prac. R. 6.2-6.4
and include both case numbers on the cover page of the briefs. The parties shall
- otherwise comply with the requirements of S.Ct. Prac. R. 6.1-6.4.

(Montgomery County Couft of Appeals; No. 24348)

Maureen O’ Connor
Chief Yustice
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FILED
The Supreme Court of Ghio Fe8 ¥ 2 2012

CLERK OF COURT
SUPREME COURT OF OHIO

Lori Lé'blanc et al. _ % Case No. 2011-2073

v, ENTRY

Wells Fargo Advisors, LLC, et al.

Upon consideration of the jurisdictional memoranda filed in this case, the court
accepts the appeal. The clerk shall issue an order for the transmittal of the record from
the Court of Appeals for Montgomery County, and the parties shall brief this case in

accordance with the Rules of Practice of the Supreme Court of Chio.

It is ordered by the court, sua sponte, that this cause is consolidated with Supreme
Court Case No. 2011-2160, Lori Leblanc et al. v. Wells Fargo Advisors, LLC, et ai., and
that the briefing in Case Nos. 2011-2073 and 2011-2160 shall be consolidated. The
parties shall file two originals of each of the briefs permitted under S.Ct. Prac. R. 6.2-6.4
and include both case numbers on the cover page of the briefs. The parties shall
otherwise comply with the requirements of 8.Ct. Prac. R. 6.1-6.4,

(Montgomery County Court of Appeals; No. 24348}

-V
Maureen O’Connor
Chief Justice
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‘Raldwin's Ohio Revised Code Annotated Currentness

Title XVIL Corporations—Partnerships (Refs & Annos) -
=@ Chapter 1709. Uniform Transfer-On-Death Security Registration Act (Refs & Annos)
== 1709.09 Transfers not testamentary; rights of creditors '

(A) Any transfer-on-death resulting from a registration in beneficiary form is effective by reason
of the contract regarding the registration between the owner of the security and the registering
entity and by reason of sections 1709.01 to 1709.11 of the Revised Code and is not testamentary.

(B) Sections 1709.01 to 1709.11 of the Revised Code do not limit the rights of creditors of the
owners of securities against beneficiaries and other transferees under other laws of this state.

CREDIT(S)

(1993 H 62, eff. 10-1-93)

Current through all 2011 laws and statewide issues and 2012 File 80 ofthe 129th GA (2011-2012).
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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C

Baldwin’s Ohio Revised Code Annotated Currentness
Title XVII. Corporations--Partnerships (Refs & Annos)
%8 Chapter 1709. WUniform Transfer-On-Death Security Registration Act (Refs & Annos)
== 1709.10 Terms and conditions of registration

(A) A registering entity offering to accept registrations in beneficiary form may establish the terms
and conditions under which it will receive and implement requests for registration in that form,
including requests for cancellation of previously registered transfer-on-death beneficiary desig-
nations and requests for reregistration to effect a change of beneficiary. The terms and conditions
s0 established may provide for proving death, avoiding or resolving any problems concerning
fractional shares, designating primary and contingent beneficiaries, and substituting descendants
of a named beneficiary to take in place of the named beneficiary when he dies.

(B) Substitution may be indicated by appending to the name of the primary beneficiary the letters
“1DPS,” standing for lineal descendants per stirpes. This designation substitutes the descendants
of a deceased beneficiary who survive the owner of a security for a beneficiary who fails to so
survive, the descendants to be identified and to share in accordance with the law of the domicile of

the beneficiary, at the time of the death of the owner, governing inheritance by descendants of an
intestate.

(C) Other forms of identifying beneficiaries who are to take on one or more contingencies, and
rules for providing proofs and assurances needed to satisfy reasonable concerns by registering
entities regarding conditions and identities relevant to accurate implementation of registrations in
beneficiary form, may be contained in the terms and conditions of a registering entity.

CREDIT(S)

(1993 H 62, eff. 10-1-93)

Current through all 2011 laws and statewide issues and 2012 File 80 ofthe 129th GA (2011-2012).
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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