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Defendant-Appellee :
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FELIX J. GORA, Atty. Reg. #0009970, Rendigs, Fry, Kiely & Dennis, LLP, One West
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PER CURIAM:
i. Introduction
{§ 1} Plaintiff-appellant Michael Kademian, M.D.,V appeafé from a judgment
rendéred in favor of Defendant-appeliee Donald Marger, M.D., foliowing Marger's motion

for a directed verdict at the close of Kademian's case.
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{9 '2} Kademian contends that the trial court erred in granting the motion for
directed verd ict because reasonable minds could differ as to whether Dr. Marger breached

his fiduciary duties to Kademian, Kademian further contends that the trial court erred in

rendering summary judgment in Marger’s favor regarding Kademian’s claim for conversion

of his interest in Marger & Associates. Finally, Kademian mainiains that the trial court
erred in rendering surnmary judgment in Marger’s favor on Kademian's claim for tortious
interference. | |

{f13} We conclude that thé trial court erred in directing a verdict in Marger's favor,

because reasonable minds could differ on whether Marger's conduct violated his duty to

- act with the utmost candor and good faith, and whether his failure to so act caused injury

to Kademian. We further conclude that the trial court erred in rendering summary judgment
in Marger’s favor on conversion and on Kademian’s claim for tortious interference. There
are genuine issues of material fact regarding whether Marger’s actions in dissolving Marger
and Associates were taken for a wrongful purpose, in order to squeeze Kademian out of
the corporation and prevent him from being able to practice at area hospitals.

{1 4} Accérd?ngiy, the judgment rendered in Marger’s favor will be Reversed, and
this cause will be Remanded for further proceedings.

ll. Facts. “Coincidences” Abound in the Hospital World.

{45} In ruling on this appeal, we have construed the franscripts of testimony and
documents admitted at the conclusion of Dr. Kademian's case most strongly in Dr.
Kademian's favor. The parties to the appeal, Dr. Michael Kademian and Dr. Donald
Marger, were shareholders in a close corporation called Donald Marger M.D. & Associates,

Inc. (M&A). Donald Marger, a radiation oncologist, formed M&A in 1983, for the purpose
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of practicing medicine. At the time, Margef was the sole sharehoEder in M&A. [n 1883,
Marger'aiso' began an association with Good Samaritan Hospifai in Dayton, Ohio, and
continued to practice radlat;on oncology at Good Samaritan until June 30, 2000

{916} Mlchael Kademian was also a radiation oncotoglst and became employed by
MBA in January 1990. At the time, Marger had been working at St. Elizabeth’s Hospital
(later known. as _Frénciscan Hospital), and at Good Samaritan. After Kademian became
employed, the two doctors each spent one-half day at ea_ch hospital, switching locations
at noon. | |

{7} The following year, in January- 1991, Kademian purchased 49% of the
corporate shares, paying $2,500 as adown payfnent, and signing a promiss.ory noteforthe
remainder of the cost. The book value of tﬁe shares was derived by subtracting the assets
from the liabilities and multiplying that amount by 0.49. The total price Iisfed in thé stock
purchase agreement was $10,851.

{98} In April 1992, both Marger and Kademian signed Amended and Restated
Employment Agreements with M&A. The agreemenis are essentially identical, and in
Paragraph 5, prohibit Marger and Kademian from engaging “in the practice of medicine,
specifically therapeutic radioiégy, exceptas an Employee of the Empioyer unless otherwise
authorized by the Board of Directors.” Plaintiff's Ex.1,p. 2, an_d Plaintiffs Ex. 2, p. 2.

{118} Paragraph 9 of the agreements also contains a non-competition ciause,
which provides that: |

0. Non-Competition. Without the express written consent of the

Employer, the Employee shall not directly or indirectly own, manage, operate,

join, control or participate in the ownership, management, operation or
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contro} of or be connected in any manner with the speciality practice 6f

therapeutic radiology other than pursuant to the terms of this Agreement.
Upon termination of employment, the Employee covenants and

agrees that except for the prior written cbnsent of the Employer, the

Employee w_ill not engage in the practice of the épeciality of therapeutic

.radiology, in any Way, in St. Elizabeth's Hospital or Gbod Samaritan Hospital,

both of Dayton, Ohio, nof with any other venture invo!ving any hospital or

institutions with which the Employer is or shall be associated, nor w}i’ch. any

independent or free-s’tanding facility within a geographic radius of ten (10)

miles of St. Elizabeth or Good Samaritan Hospital; Dayton, Ohio. Such

restrictions shall continue for a period of two (2) years from and after the

fermination of employment or existence of the Corporation or aﬁy successor
thereto, including the death or refirement of the reméining shareholders of

Employer, whiche?er time is shorter. Id. at pp. 3-4.

{9 10} Marger and Kademian continued to practice together for a number of
years, performing radiation oncology services at Good Samaritan and at St. Elizabeth’s
Hospital. Gobd Samaritan was an “open hospital,” which allows any radiation oncologist
to obtain privileges and treat at the facility, because the hospital does not have an
exclusive agreement with any one perscn or group. M&A had a strong relationship with

' Good Samaritan, as evidencad by the fact that Marger was the medical director of radiation
oncology at Good Samaritan at the time of the events giving rise to the current litigation.

Kademian had also been the medical director at Good Samaritan.
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{9111} | Afound 1985, Dr. Robert Field was appointea as the medic;ai director .
of radiat_io_h oncology at Miami Valley Hospital, a third hospital located in Dayton, Ohio.
- Field c‘zohtinued' as medical director., and his group had an exclusive contract to practice
r.adi:ation oncology at Miami Valley, between 1985 and the summer of 2000.\ This.meant
that only doctors in Field's group could treat patients in the radiation oncoiogy _departm_ent. :
| Of.her doctors could be on staff at Miamf Valley, bth would not be aliowed to treat patients
in the department.

{512} tn 1995, Premier Health Partners was formed, joining Miami Valley and
- Good Samaritan inone holding company. Miami Vélley was a 60% shareholder and Good |

Samaritah was a 40% shareholder in Premier Health. In 1997, Miami Valley and Good
Samaritan hired consultants to evalua.te their oncoiogy programs. The consultants
recommended, in late 1997, that Good Samaritan aﬁd MiamiValley integrate théir radiation
| dncoiogy programs. Admiﬁistrators atboth Good Samaritan and Miarﬁi\/aiiey encouraged
Field's group and M&A to merge. Consequently, in early 1998, Marger formed a limited
liability company with Field's gfoup. This was done over the objections of Kademian, who
was concerned about Fieid;s abilities as a physician. At least as early as 1994, Miami
Valley also had concemns over Fieid’é leadership and ciinical practice. In 1994,Miami
Valley's chief operating officer (COO) required Field to prepare a corrective action plan for
the business and clinical précﬁce. Miami Valley did not think much of Field as a clinician,
felt Field had a slipshod appreach ie medicine, and was continually attempting to get Field
to improve. Kademian was aware of Field’s reputation prior to the merger discussions, and

toid Marger he did not believe Field was a good doctor.
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{113} | Anocther issue with Field was that in 1997, the Ohio Department of
Health had established a requwement that medical directors of radiation oncology must be
certified by the American Board of Radiology (ABR). Field was not certified by ABR.
Ka_demian had been board-certified by ABR for many yearé,, and was 'appointed medical
director of radiation onéoiogy at Good Samatritan in May 1997. Kademian notified Good
Samaritan (which atthat time was part of Premier Health), about Field's fack of appropriate
certification, but Field remained director at Miami Valiey. The issue of Field’s lack of board.
certification resurfaced during the merger discussions.

{1 14} During' 1998, Kademian received courtesy staff privileges at Miami
Véiieyr and began investigating Field’s certification status. After Kademian called the
president of Premier Heaith about Field's lack of ABR certification, Field was removed as
medical director and was replaced by his associate, Dr. Duncan

{115} | Also in 1998, ill will began to develop between Marger and Kademian
as a result of the proposed meiger and Marger's sale of Western Ohio stock that was
owned by M&A. Mas’gerlreceived the entire distribution from the sale, rather than allocating
49% of the proceeds, approximately $60,000, io Kademian. Atone point, Mafger stated
‘that he wanted to “get rid” of Kademian. In addition, Kademian testified that he had
learned dJnng discovery of a prediction Marger had made in July 1998, to M&A’s corporate
attorney. The prediction was that Kademian was going to be removec: as meadical director
at Good Samaritan. This “prediction” came true. In early September 1998, Kademianwas
removed as medical director over an incident involving a hearing aid that a nurse had

mispiaced at work. Kademian contended that the matter was trivial and was not grounds

for removail.
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{9 16} Marger was appointed as medical director of radiation oncology at
Good Samarttan about a week after Kademian was removed. Between October and
December 1998, Kademian and Marger discussed the possﬂ:nhty of Kademian Ieavmg |
'M&A, due to these issues, but nothing ever came of the discussions.

{17} M&A had previously added .Dr. Greg Rasp, anothé_r radiation
oncologist, as an employee. Rasp was givena preliminary contract similar to the cdntract
that Kademian originally had, and was supposed to be considered for partnership within |
a few years after his employment. When Rasp was considered for parinership, Marger
wanted to retain his 51% sharé in M&A and require Kademian to give or sell one-half of his
sharés to Rasp. Kademian refused to divest himself of his interest, and this issue waé
" never resolved prior'to the dissolution of M&A

{118} In January 1999, Rasp entered into a “restated” employment contract
with M&A._ This agréement provfdes that Rasp's employment would continue until
terminated- as provided in Section 10 of the agreement. Plaintiff's Ex. 128, p. 1. Underthe
agreement, Rasp was to maintain staff privi_leges at Franciscan Medical Center — Daytoh
Campus_'(fbrmer!y known as St. Elizabeth's) and such other hospitals at which he praCtic_ed.
id. atp. 5. The agreement also contains a restrictive covenént, which provides as foliows:

11. Restrictive Covenant. Employee acknowledges (a) that the Employer

has a large investment of time, effort and money in obtaining its reiationship
with the hospitals at which the Employer's employees practice medicine
(“Hospitals”), with each such relationship hereafter referred to as a
“Relationship,” (b) that the Employer's success depends upon its developing

and maintaining such Relationships, (c) that each Relationship constitutes
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an asset and property of the Employer, (d) that the redru_itnient and
otientation of employees fo siaff the _Employer’s needs represents é
substén.tial investment by Erhployer, and (e) that Employee’s performing
services for the Em;ﬁloyer constitutes a position of trust by the Empioyee
which may result in a relationship whereby Employee couid iﬁﬂuence futufe
actions of a Hospital or others relative to a Relationship. ..

- Therefore, Ef a Relationship is terminated because the Employee
solicited or agreed to peﬁorm (directly or indirectly) in the future similar
services as were provided by the Employer's employees at a Hospital, then
the Employer would be damaged and such interference,_ s_'ol?citaﬁon and/or
agreement by the Employee would c_:onstifute a breach of trust aﬂd.a breach
of [sic] and the Employee’s fiduciary duty to the Employer.

Accordingly, the Emp‘[oyee shalf not breach the Employee’s fiduciary
duty to and position of trust with the Employer, and the E.mp!oyee shall not,
individually or in concert with any other person or entity, do anything. to
adv_ersely influence or interfere with a Relationship. In addition, the
Emp[oyee agrees that for a period of 12 months after the Employee’s
termination of employment with the Employer without cause, or the
Employers termination of the Employee's employment for cause, the
Employee shall not, directly or indirectly, at a Hospital, whether alone, or as

a shareholder, partner or member, or as an officer, director, manager,

employee, contractor or otherwise, performservices similarto those provided

by the Employee during the Term.
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Provided, howev'ef if the Employer loses, breaches, surrenders or
termmates its contract at Franciscan Medical Center — Dayton Campus orin
any way curtails, limits or decreases the services it provrdes at Francsscan |
' ‘.Medxcai Center — Dayton Campus, then the provisions of this Section shall
be null and void and .thé Emp!oyee shall not be éub_ject to the restrictive
| covenanf provisions set f.or’th.in this Section. | |
The Employee represents and warrants that the enforcement of these
cove'nants' shall not preclude the Empioyee from earning a living in the
| practice of medicine. The Employee further recoénizes 'thét any violation of
these covenants couid result in imn‘iediate and irreparably injury to the
Employer that may be enjoined. The Employer's remedies for breach of
these covenants shall be cumulative, and the seekmg or obtammg of
injunctive re[ie_f shall not preclude a claim for damages or other relief. id. at
pp. 11-13. |
{19} | During 1999, mergerdiscuésions with Field’é group continued, despite
the fact that Kademian wanted to end the discussions. In December 1999, Marger ended
the discussions due fo Field's failure to disclose financial information. At the time, no one
knew that Field’s group had been soid tb J. S. Oncology, a for-profit cancer treatment
national cdrporation.
{4 20} During the early part of 2000, M&A was beginning to have more of a
physical preéence at Miami Valley, and its doctors had been given limited privileges to treat
patients, despite the fact that Field's group had an exciusive contract. M&A’s ability fo

practice was due to the issues with Field and the fact that Field had sold another party a
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free-standing radiation cénter that Miami Valley wanted to buy.

{‘ﬁ 21} In Jaﬁuary 2000, a patient described at trial as Patient X was referred
to Kacferﬁian for a decision on whether he should have radiatidn treatment for a possible
reqceurrence of cancer in his prostate gland. Patient X had been previously treated at
Miami Valley by Field. |

{722} While taking Patient X's history, Kademian learned that Patient X had
suffered severe radiation burns on his legs in 1999, after being treated by Field for skin
cancer on his legs. Patient X was apprehensive about Having more radiation treatments
because he thought he might be overly se.nsitive to radiation. After obtaining the records
for Patient X, Kademian discovered that fhe patient had been exposed to excessive.
amounfs of radia{ion, and had beén exposed in areés where radiat-ion should not have
been given. In addition to the severe burns that were caused, the tfeatment created a lrisk
of future problems, like radiation necrosis or tissue death, which did, in fact, later occur with
Patient X.

{7 23} In early February 2000, Kademian wrote a letter to Miémi Valley’s
radiation -safety.officer, reporting the over-exposure and alleged substandard treatment,
which Kademian contended should have been reported to the Ohio Department of Healtn.
Kademian asked the hospital to address the issue, so he would know what to tell Patient
X when thgy discussed radiation treatment for his prostate cancer. Kademian copied the
letier to the chairman of the radiation safety committee, and to Gary Marshall, who was

Premier Health's vice-president of Oncoiogy Services for both Good Samaritan and Miami

Valley.
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{7 24} Kad_emian did not receive a responsé to this letter, so helsent_another
}ett_er in early March to Marshall, indicating that he would have no choice but to report the
over-radiation if the hospital did not report it. Kadenﬁian also requested a meeting with
| Marshall and Premier Health's g_eneral cour';s'.—e!, Dale Creech. In addition, Kademian
copied Miami Valley’s COO with the letter. MarShall replied, Stating that nothing had
occurred that needed to be reported, and that he would arrange a date for a meeting.

Marshall also stated that it would be “unfortunate” if Kademian implicated the hospital in

1l discussions he had with anyone, particularly since Miami Valley had not completed its

investigation.
| {f 25} Shortly thereafter, Kademian again wrote to Marshall, expressing
discomfort over two other cases that had been handied by Drs. Field and Duncan..
Kademian also pointed out perceiVed deficiencies in the way treatment, -chart roﬁnds, and
peer review were being conducted in Miami Vail.ey’s radiation onéoiogy department. And
finally, Kademian raised issues about appropriate use of HDR therapy at Miami Valley.
{f 28} After being told by Marshall that he should approach Duncan about
peer review, Kademian wrote Marshall again a few days later, indicating that his attempts
to speak with Duncan had been rebuffed. Kaderhian also noted that when he questicned
the use of HDR therapy on a patient, Duncan had told him that HDR was being done to
“pay for the equipment.” Finaily, Kademian reported that both Dunican and Field had said
the reason to do HDR therapy was to pay for expensive equipment and keep money in the

department. Kademianexpressed concerms that HDR was being used inappropriately and

exCessivély at Miami Valley.
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{1 27} Kademian and his atiorney subsequent!y met with Premier Health’s
general counsef Creech to discuss concerns about the radiation oncology departmentand
the necesssty of reportmg the mns—admm;strat:on overdose. During the meeting, Creech
re_vea!ed Miami 'Val!ey s concerns about Field and his clinical qualifications. Creech also
expressed the opinion that the OVerdose was not reporiable, but told Kademian to go
ahead and report it if he felt he should. After the meeting, Kademian then met with Rasp,
'Marger M&A’s attorney, and his own attorney. Rasp and Marger did not say not to report
the incident. Marger asked Kademian not toreportit to the Department of Health without
telling him first, and Kademian agreed. Kademian later decided to go ahead anc__i reportthe
matter, however, becé'use he was concerned and his concerns were increased by Creech’s
| comments. Kademian found it troubling thatthe chief legal officer would say things like that
about_a.bhysician (Fields), and still allow ;:he physician to practice at the hospital.

{28} During the week of April 10, 2000, K_ademiah and his attorney met with
representatives of thé Ohio Department of Health, Bureau of Radiation Protéction, which
administers th_é radiation safety programs for the Depariment of Health. Kademian
reported the alleged radiation overexposure of a f\/li.ami Valley patient. As a result of the
meeting, an inspector arrived at Miami Vailey on April 18, 2000, for an. inspection. This
was the first day Miami Valley would have become aware of the inspecﬁon. The inspecior
stayed for two days. Priorto the'arrivai of the inspectors, Miami Valley had not referred the
Patient X matter to an independent consultant for review. In addition, Kademian had never
received any substantive response from Marshall. - |

{1 29} An “absolute coincidence” occurred the first day of the inspection,

according to Marger. On Aprit 18, 2000, Marger told Rasp and Kademian that he (Marger)
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was [.eaving M&A. Attrial, Marger testified that when he tatked about leaving M&A, he had
no idea that the state had come to investigate Miami Va!ley Con\.."erse'ly, Kademian
testifled that Marger is the one who told him that the Department of Health mspec‘slon had
started on Aprll 18, 2000. Marger and Kademian dlscussed Whether or not Kademlan
sho_uid 'have gone to-the Department of Health, and Marger said, “} can't control you. You
are affecting my health, Mike, you are affecting my blood pressure, you're affecting me
‘emotionally * * * and you're going te be affecting me financially.” Trial Transcript, pp. 119-
120. During this discussion, Marger aleo told Rasp that he would, “take care” of him.

{9 30} Miami Valiey hired an independent consultant to peer-review the
incident, but did not do so until after the Department of Health began its investigation. On
May 16, 2000, two more inspectors from the Bureau of Radiation Protection came to Miami
Valley fo continue the inspection. Shortly thereafter, on May 23, 2000, Marshall, the'vice-
president of Oncology for both Miami Valiey and Good Samaritan, and Bobbie Martin, the

d :rector of Oncology at Good Samaritan, discussed mformation that could only have come

from Marger or Rasp.’

{1 31} Martin’s notes about the conversation state “confidential Marger, MK

will get notice this Thursday that corporation will be dissolved by ne:_d Friday. * **” Trial
Tfanscript, p. 869, and Piainﬁff’e Ex. 123. ‘Mattin’s notes further indicate that KDD
(referring to Doug Deck, the chief executive officer of Good Samaritan) would sign with the
“new corporation,” and that “MK” would have a period of time so continuity would not be

disrupted. Trial Transcript, p. 870, and Plaintiffs Ex. 124. Other notes written by Martin

'Marger did not deny giving Marshall or Martin this information; he testified that
he “could” have discussed this information with Martin.
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indicate that “Marger needs to let Greg out of exclﬁsive. Dissolve contract. ** - Give Greg.
~exclusive contract,” and “Appoint Greg as acting medical director. Have Marger let him out
of the exclusive clause. Dissolve cor;ﬁoration. Award Greg exclusive contract.” Trial
Transcript, p. 871, and Plaintiffs Ex. 269 and 270..2

{9 32} On the same day these notes were made, notices were sént out
indicating that a shareholder meeting to dissolve M&A would be held on June 2, 2000. On
June 2, 2000, Marger voted to !iduidate M&A, over Kademian's objection. The liguidation
was effective June 30, 2000, with M&A ceasing active operétions on that date. Beforethe
dissolution, the corporate eémings of M&A were approximately $2,000,000 per year.

{1 33} Prior to the meeting on June 2, 2000,_ M&A's corporate atiorney
prepared Articles of Incorporation for Cance_r Consultants of Southwest, Ohio, Inc., at
Marger's request. Marger signed the 'értic!es of incorporation and the appointment of
himself as statutory agent for Cancer Consultants on the same day that he voted to
dissolve M&A. The articles of incorporati_on for Cancer Consultants were filed with the Ohio
' Secretary of State, and bear a date-stamp of June 5, 2000,

{1 34} ' Marger admitted having had discussions with Rasp about continuing
a professional association together. When Marger had these discussions, he knew that
Rasp was under a contractual agreement with M&A and would have to be released fro-m
that agreement. Marger acknowledged that he had also an employment agreement with
M&A that contained a CoVéﬁant not to compete, and that he knew, based on his
discussions with M&A’s corporate attorney, that when a corporation is diésolved, all

contracts referable to the corporation are null and void. Marger further admitied that

2Dr. Rasp's first name is Greg.
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i dissolving M&A allowed him to form Cancer Consuitants, and that he and Rasp had a plan
to continue practicing full-time, as 50/50 owners of Gancer Consultants, at the same |
ins’tifutions where M&A and its doctors had practiced. Atthe time, Kademian was primarity
_p.ra-c.ticing at Good Samaritan; the .group ae a whole precticed at Franciscan and Good
'Samaritan, with eome limited practice at Miami Valley. Rasp knew that Marger was forming
an entity eo that the two of them could practice radiation ohcology.

{1 35} On June 7, 2000, M&A’s corporate attorney sent Marger copies of
emp.!oy;ment agreements for both Margef and Rasp w'ri:h Cancer Consultants, and two
copies of a shareholder's agreement for Cancer Consuitants On the same déte
coincidentally or riot, Medical Billing Services for the New Century (MBI}, the bl!hng service
for M&A, sent Kademian a letter, refusing to proVide bifling services to him. The ietter
indiceted that MBI hed made the decision because of “the p.otentiai conflict of providing
| billing services for competitors within the same location.” Plaintiff's Ex. 129. MBI then went
on to provide billing services for Cancer Consuitants.

{936} On June 8, 2000, Marger signed an application for a tax identification
number for Cancer Consultants. Marger did not tell Kademian that he had formed Cancer
Consultants, nor did he tell Kademian of the piahs that he and Rasp had to Vprectice
| together. During the same time period that he was setting up & new corporation and
planning to practice with Rasp, Marger discussed 'the possibility of selling his shares in the
already-dissolved M&A to Kademian. The plan did not come fo fruition, because Marger
wanted to leave open the possibility of contracting with Miami Valley, and wanted
Kademianto signa provzs:on relieving him of all liability. In addition, Kademian concluded

that the corporation lacked the value that it had before Marger voted to dissolve it, because
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relationships with hospitals and corporate assets had been affécted.

{937} Marger testified that he had an “epiphany,” and decided to retire
completély from the praétice of medicine. He testified that he therefore éborted his
intention to move fomard with Cancer Consultants in mid-June 2000, However, on June

26 2000, Marger faked a health and life insurance application, listing his employer as
| | Cancer Consultants.

{1 38} On June 22, 2000, the Good Samaritan medicaf'chiefrof staff, Dr.
Schouities, met with.KademaEn regarding complaints that had been maae by staff and
patients. Some complaints Wére from 1998, and others were from late 1999, and the ffrst
half of 2000. None of the complainis had ever been previously presented to Kademian.
| Schoulties concluded that due process had not been served because Kademian was not
' counseled earlier when these complaints had occurred. Schoulties did not feel further
investigatioh was warranted, but told Kademian thét if these types of allegations continued,
more formal action would be taken. Kademian was concerned that someone with an
agenda was compiling complaints and not discussing them. During the same time—frame,
complaints were also made about Marger's demeanor with patients, but Good Samaritan
never raised this issue with Marger.

{1 39} | in late June 2000, Kademian went on vacation. When he returned,
he received a letter from Rasp dated July 4, 2000, written on Cancer Consuitants
letterhead. The letter lists the areas of practice as Good Samaritan, Miami Valley, and
Franciscan. in the letter, Rasp states that: “Don told me on Friday (6/20/00) that he filed
the documents to dissolve Donald Marger, M.D. and Associates, Inc. Given thét, | have

formed the above named corporation.” Plaintiff's Ex. 200.
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{] 40} Kademtan spoke o Rasp thét afternoon, and was told that he should
form his own corporatlon Rasp did not during this conversation, or any other ask
Kademian to;om Cancer Consultants nor did he suggest that Kademian might be able to
join Cancer Consuitants. Rasp also never disclosed to Kademian what had occurred
regarding Marger and the formation of Cancer Consultants. Kademian aiso discovered that.
- day that all the patients Marger had been treating, as well as those who were co’ming. up
for checkups m&;nths or years after their prior tfeatmeﬂt, had been transferred to Rasp.
Additionally, he diécovare_d that Rasp had a!réady h-ad prescription pads printed for Cancer
Consﬁlténts. |

{141} F urthermore, Kademian cailed Upper Valley Radiation Center, located
north of Dayton, and learned that Marger was working there full-time, despite having
announced his retirement. At the time of trial, Marger was still working for thé same
employer, but worked part-time.

{9 42} in late July 2000, thé Department of Health sent Gary Marshal,
Premier Health Vice President of Oncology Services, a notice of violations letter and a
report of its investigation of the Patient X situation, based on the findings of three
investigators who had worked on the report. The notice detailed six violations, inciuding
lack of documentation to establish that Miami Valley was following proper'procedures for
addressing complaints; deficiencies in Miami Valley's timely submission of data to the
Department of Health, problems with Miami Valiey's quality assessment and improvement
program; and a lack of documentation that the radiation oncologist set limits of doses to
critical structures surr.oun_ding the treatment area. The report also concluded that the

inadequate quality assessment and improvement'program and inadequate compiaint
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handhng process all contributed to a radiotherapy course that resulted in a
“disproportionated output of the prescribed radiation dose across the treatment field.”
P!amtlff’s Ex. 141, p. 2. The Department of Health ordered Mlam; Valley to submlt various
evidence and to deve!op a corrective action plan to: address the v:otatlons within thirty days
of receipt of the letter.

{7 43} Miami Valley's response was sent to the Department of Health on
August 24, 2000. One of the attachments was a fsnai report from Miami Valley's
ind.ependent consuitant, dated June 16, 2000. Consistent with Kademaan S fmdlngs, the
repo& concluded that the quality of care provided to Patient X fell below accepted
i standards _of care.

: {144} in June or July 2000', Kademian learngd that Miami Valley was
| considering hiring Dr. Ditzel for the position of radiation onéo!ogy director. After meeting
Ditzel, Kademian then met with Mary Boosalis, the vice-president and COO for Miami
Valley, during the week of August 7, 2000. At the meeting, Kademian and Boosalis
discussed the selection process for the director’s postiion, Ditzel's qualifications, the quality
of .care in the radiation oncology depa.rtment, and the Patient X matter. Kademian
expressed cohcem over the selection précess, because the job had not been advertised,
and it was his understanding that the decision had aiready been made, with cnly one
candidate, Ditzel, having been considered. OnAugust 13, 2000, Kadamian wrote a follow-
u;ﬁ letter 1o Boosalis, opposing Ditzel's selection for two reasons. The first reason was that
the selection process was fiawed,- and the second was that Kademian did not believe Ditzel

was the most qualified candidate that could be found.
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{1 45} Boosalis replied on August 17,_ 2000, stating that the decision of who
to hire as medical director beionged to M.Eami Valley. Boosalis also told Kademian that he |
cb.ul_d only treat patients at Mia’mi'Va.Hey. until a new exciusive contréct was signed with Dr.
Ditzel's group. According to Miami Valley representatives, Miami Valley had discussed with
Rasp the fact that Ditzel and a-coifeague, Dr. Paessun, were going to come to Dayton and
_pracﬁce with Rasp. The q.uestion was whether Kademian should continue to practice, and
{he‘_consensus was that they would have a new group with Ditzel, Rasp, Paessun, and
' Kademian. However, after Kademian made his displeasure about Ditzel known, it was the
collective decision of Boosélis, Bill Thomton, Miami Valley CEO, and Marshall, the vice-
presidént of Oncology for both Good Samaritan and Miami Valley, that Kademian would
not be able to practice.

{1 46} Kademian céntended, however, that no one ever told him that they |
wanted him to stay at Miami Valley. Infact, Kaderhian tried to meet with administrators and
they would not meet With him. He also tried to talk with Doug Deck, the president at Good
Samaritan about staying at Good Samaritan; Deck refused to meet with him. 1n addition,
Kademian testified that Rasp never came to him and said anything about working to try fo
inciude him in Cancer Consuitanfs, nor did Rasp ever say anything to him after June 30,
2000, about working together. Rasp also never told Kademian that he was being
scrutinized by the hospitals in any way in terms of coming into Cancer Consuitanis.

{747} In the fall of 2000, Good Samaritan and Miami Valley signed exclusive
contracts with Cancer Consultants, which meant that Kademia;’l would not be able to treat

patients at either hospital, because he was not employed by Cancer Consultants. In

addition, Franciscan was not an option, because it had closed by that time.
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7{1] 48y  Attnal, Kademlan presented evidence indicating that he had lost the
followmg amounts due to the alleged breach of fiduciary duty and civil conspiracy: (1)
equsty and goodwill in the amount of $203,651, based on the dISSOh.EtIOt’i of M&A; (2) fost
earnings, plus interest, of approximately $6,386,861 through March 31, 2010, and lost
retirement'contributions, plus interest. from 2001 through 2011, of about $350,529. The
|| lost wages were calculated based. on Kademian's 1999 earnings of approximately
$456,000.

{f] 45} In late September 2000, Kademian filed suit against Marger, M&A,
| Rasp, Cencer Consultants, Good Samaritan, Miami Valley, and Premier Health. The
complaint was dismissed without prejudice and was refiled in Aprii 2002, aga%net the same
_parties. ‘The complaint included claims of breach of fiduciary duty, breach of confract, and |
.conversion against Marger; claims of breach ef duty of loyalty and good faith, and breach .
of contract against Rasp; and claims of tortious interferenee with contract, '-tortious
interference with business expectancy, violation of R.C. 4113.52, and ci\}il conspiracy
against ali defendants. After motions to dismiss certain claims were suetained, Kademian
ﬁ[ed an amended complaint in August 2003, adding claims of breach of a buy-sell
- agreement and breach of duty of good faith and fair dealing against Marger,; claims of
conversion against Rasp; claims of replevin against Marger, Rasp, and Cancer
| Consultants; and claims of constructive trust against Rasp and Cancer Consuitants.

{1 50} in 2008, the hospital defendants Were dismissed, with prejudice.
Ult'imately, the remaining claims were dismissed, other than the bl;each of fiduciary duty
and conspiracy claims, which proceeded to trial, with Marger and Rasp-as the remaining

defendants. Kademian settled his claims against Rasp during trial, leaving Marger as the
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sole defendant.

{1151} At the end of 'Kadem.ian’s case, Ma‘rger moved for a directed verdict,
| 'which-was Qranted by the trial court on the thec#y that Marger. did not {ake Iadvanta_ge of
the a!leged breach of fiduciary duty and conspiracy, because he .did not practice furthér
_wi.th Good Sarﬁaritan and Miami Valley. Kademian appeals from the judgment rendered
in favor o_f Marger.

ill. Did the Trial Court Err in Granting a Directed Verdict
on Breach of Fi-duciary Duty?

{4 52} | Kademian’s First Assignment of Error is as follows:

' {‘]} 53} “THE TRIAL COURT ERRED IN GRANTING MARGER’S MOTION
FOR A DIRECTED VERDICT INASMUCHAS REAS.ONABLE MINDS COULD DIFFERAS
TO WHETHER DR. MARGER »BREACHED HIS FIDUCIARY DUTIES TO DR.
KADEMIAN.” |

| {1[ 54} Underthis assignment of error, Kademian contends that the trial court
erred in directing a verdict in favpr of Marger, because reasonable minds could differ
regarding whether Marger acted in breach of his fiduciary duty by disscolving M&A.

{4 55} Civ. R. 50(A){4) provides that:

- When a‘moﬁon for a directed verdict has been properly made, and the

trial court, after construing the evidence most strongly in favor of the party

against whom the motion is directed, finds that upon any determinative issue

reasonable minds could come to but one conclusion upon the evidence
submitted and that conclusion is adverse to such parly, the court shall

sustain the motion and direct a verdict for the moving party as fo that issue.
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- {§ 56} We reQiew thé grant or denial of directed vefdicts de novo. In
| cond ucting the review, we construe the evidence most strongly in favor of the nonmoving
party. A moﬁon for directed verdict must be denied “where there is substantial evidence
upon which reasonable minds could reach different conclusions on the essential elements
of the claim.” Anousheh v. Planet Ford, inc., 2d Dist. Montgomery Noé. 21960, 21967,
2007-Ohio-4543, § 43. Furthermore, "[iln deciding a motion for a directed verdict, neither
the weight of the evidence nor the credibility of the witnesses is to be considered.” Cafer
v. City of Cleveland, 83 Ohio St.3d 24, 33, 1998-Ohio-421,697 N.E.2d 610.

{157} Ciaims for breach of fiduciary duty require proof of the following
elements: “(1) the existence of a duty arising from a fiduciary re!auonsh.p, (2) a failure to
| | observe the duty; and (3) an injury resulting proximately therefrom.” Harwood v. Pappas

& A'ssoc:., Inc., 8th Dist. Cuyahoga No. 84761, 2005—Ohio—2442, 11 26, citing Strock V.
Presshe[! 38 Ohio St.3d 207, 216, 527 N.E.2d 1235 (1988). A “fidudiary duty” is defined
“‘lal duty of utmost good faith, trust, confidence, and candor owed by a fiduciary ~ |
to the beneficiary ** *; a duty io act with the highest degree of honesty and loyalty foward
another person and in the best interests of the other person.’” DiPasquale v. Cbsfas, 186
Ohio App.3d 121, 151, 2010-Ohio-832, 926 N.E.2d 682, § 122 (2d Dist.), quoting /In re
Trust of Bernard, Oth Dist. Summit No. 24025, 2008—Ohie—4338, €20, which in turmn guotes
Black's Law Dictionary 545 (8th Ed.2004).

{51 58} in the case before us, a fiduciary duty arose from Marger's status as
the majority stockhoider in M&A. “Generally, majority shareholders have a fiduciary duty
to mindrity shareholders. * * * This duty is similar to the duty that partners owe one another

in a partnership because of the fundamental resemblance between the close corporation
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and a partnership.” Crosby v. Beam, 47 Ohio St.Bd 105, 108, 548 N.E.2d 217 (1989).
Accord Weﬁhmann v. DONef, inc., 2d Dist. Montgomery No. 20814, 2005-Chio-3185, 1
42. “Typica[iy, a ciose corporation is a corporatfon with a few shareholders and whose
corporate shares are not generally traded on a securities market.” Crosby, at 107. inthis
regard, we have streseed that: |
A drawback to the nature of a close corporation is that majority
' shareholders can easily abuse their corperate control to the disadvantage ef
the minority shareholders. Minority shareholders are particullarly vulnerable
because they are small in \ number and cannot eas;ly protect their fmancsal
interesis because there is usually no readily available market forthe:r stock.
Because of the close relationship between majonty_eharehoiders and the
actual operation of a close corporation: |
% % % tha form is peculiarly susceptible to a particular form of misuse or
aﬁuse by the majority or controlling shareholders. Commonly known as a
‘squeeze-cut’ or ‘freeze—eut,’ it refers to manipulative use of corporate control
to eliminate minority shareholders * * * or otherwise unfairly deprive them of
advantages or opportunities to which they are entitied.” Gigaxv. Repka, 83
Ohio App.3d 615, 620-621, 615 N.E.2d 644 (2d, Dist. 1992), quoting Estale '
| of Schroer v. Stamco Supply, 19 Chic App.3d 34, 37-38, 482 N.E.2d 9?5
(1st Dist. 1984).
{7 59} in the case before us, {he trial court concluded that Marger had a right
to dissolve the corporation and that no breach occurred because Marger failed to profit

from his actions. We disagree. The trial court improperly focused on actions that occurred
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“after the diséolutibn and ignbred Marger’s prior. conduct. After‘construing the evidence
most favorab!y to Kademian, we conclude that reasonable minds could dlffer on whether
Margers conduct violated his duty to act with the utmost candor and good faith, and
whether his failure to so act caused injury to Kademian. In reac.hing this conclusion, we
express no opinion on the_ul'timate outcome of the litigation.

{% 60}  As the above recitation of facts indicates, Marger took various actions
both prior to, and at the time of, the corporate dissolution .that cast doubt on his motives
-and suggeét that he was involved in a plan with Rasp, and aided by Premier Health, to
pre,veht Kademian from being able fo practice at Good Samaritan and Miami Valley. [l will

‘between Marger éhd Kademian began in 1998, with their dispute cver the sale of Westém

Ohio sfock and Marger's formation of a limited-liabiiity corporation with Field. Marger
predicted tq M&A’s’ corporate attorney that Kademian would be replaced Va.s'medical

_ directbr for Géod Samaritan, and that happened shortly th'ereafter, with Marger being the

replacement. Marger also stated that he wanted to “get rid” of Kademian.

{61} The dispute over the nroposed merger continued into late 1999, when
Marger finally abandoned the project. In April 2000, Marger became upset with Kademian
over the Patient X matter, and indicated he was leaving M&A. However, instead of leaving
the corﬁpany, Marger planned to dissolve M&A, knowing, from discussions with his
become void. Marger alse knew that .because of the covenants not to compete, both he
and Rasp wouid otherwise be precluded from forming an entity so they could practice
together at Good Samaritan and Miami Valley. And, Marger knew that by dissolving ME&A,

he and Rasp could practice together at hospitals where M&A had relationships.
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{§ 62} Margér admitted that he and Rasp had a plan to practice together, as
50}‘50 partners in Cancer Consultants. Marger took steps to accbmplish this before he
voted fo .dissoive M.&A, by fbrming Cancer Consultants. Marger also obtained a tax
identification numbet, and had the M&A corporate attorney prepare Cancer Consultants
stock and empEoy.me.nt agreerﬁen_ts for himself and Rasp. Prior to the time M&A was
dissolved, Marger or Rasp, or both, were aftempting to obtain an ex.clusive-contract with
Good Samaritan, .which would have preciuded Kademian ffom working in the hos.pita[ '
where he had been employed full-time for approximately ten years. Furthermore, because
‘of the dissolution of M&A, Kade-rhian would not haVe_ béen able io enforce the covenants
not ‘zb compete, even. thdugh he had owned 45% of thé corporation.

{163} Marger cdnceaied his conduct from Kadeﬁain. He first led Kademian
to believe that he was I.eaving the bofporation. Then; during the time he was dissolving the
corporatibn, he was planning with Rasp to form a-competing corporation, and to obtain an
exclusive contract at Good Samaritah. Reasonable minds could also differ regarding
whether Marger’s discussions with Kademian in June 2000, about purchasing M&A, were
designed to misiead Kademian about what was occurring, and to further serve the purpose

. of letting Marger obtain a release of liability from Kadermian. Notably, even after the time
that Marger said he had aborted plans to proceed with Cancer Consultants (mid-June
2000), he was siill classifying himself as an employee of Cancer Consuitants. Rasp also
concealed his part in the plan, by pretending in early July 2004, that he was the one who
had formed Cancer Consultants.

{9 64} Marger argues that he cannot be held liable, because he stopped

practicing in Dayton and did not ultimately receive financial benefits from the transaction.
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However, the appropriate consideration in breach of fiduciary duty is not whether the
r-.aHegeld wrongdoer benefitted —it is whether an injury proximately resulted from the b_reaeh.
Harwood, 2005-Ohio-2442, at ] 26. As_a.n example, an indi\)iduai could intentionally ruin
‘another’s business, simply for motives of il will or malice, without any desire for personal
gein and no one Would suggest that an.injury had not occurred to the person whose
business was destroyed Likewise, an individual could conspire to injure anothers _
busmess for reasons of personal ga:n yet be unable, for various reasons, to realize those_-
gains. The fact that Marger later chose not to be par‘t of the new corporation, which did
receive excluswe contracts to practice at Good Samaritan and Miami Valley to the
detriment of Kademian's ability to practice, does not negate Kademian’s injury sustained
asa resuit of Marger's actions in d:ssolvmg M&H along with its covenanits not to compete,
and the transfer of its exrstmg assets mcludlng goodwill and patlents to another entity.
Marger used his majority eontrol to his advantage at the time he dissolved the corporation,
thereby freeing himself and Rasp from non-compete clauses and allowing the new

corporaticn to be formed. At that time, it is reasonable to infer that Marger intended to

benefit from his actions.

{165} A direct financial benefit to the breaching party is not required before

a breach of fiduciary duty can be found, and an appropriate remedy fashioned. For
example, in Heaith Alliance of Greater Cincinnati v. Christ Hosp., 1st Dist. Hamilton No.
C-070426, 2008-Ohic-4981, several participating hospitals had entered into a joint
operafing agreement and had created a heaith alliance to manage area hospitals as an
integrated system. id. at{[1. Ultimately, one of the member hospitals desired to withdraw

from the alliance, claiming that the alliance had breached its fiduciary duty. The First
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District Court of Appéals held that the alliance had breached its fiduciary duty to the
member hosplta[ by usmg its supenor position to constrain the hospital’s ability to compete,
| by deny:ng the hospﬁai access to its own revenue stream, and by using the hosp:tal s
 funds to pay for strategic planning on the ai_hance s behalf, while refusing to let the hospital
engage in its own strategic planning. id. at § 23. The trial court had fashioned an |
équitable remedy, by allowing the hosﬁital to withdraw from the alliance, and the court of |
| appea!s affirmed. Id at‘ﬂ24

{]1 66} There is no indication in Health Alﬂance that the alllance had received
-a_ financial benefit from its actions. In fact, the case does not address financial benefit to
the alliance. To the contrary, the focus is on the alleged damage to thé injured party and
| how that damage might be remedied. Likewise, in the case before us, the focus should
be on the damages sustained by Kademlan as a result of Marger's alfeged breach of
fiduciary duty. |

{f167} We made the same géneral observations in DiPasquale v. Costas, 186
Ohio App.3d 121, 2010-Ohio-832, 926 N.E.2d 682 (2d Dist), when we rejected an
argumeni that the directors of a non-prafit condominium association could not be held
liable for breach of fiduciary duty. After discussing the holding in Health Alliance, we
commented that:

Thus, whether an organization is for profit or & nonprofit, the directors or

corporation cannot receive benefits that are denied to a member, ror can

they use their position unfairly to harm a member's interests. These
principles recognize that whether or not a. cbrporation is organized for the

purpose of generating & profit for itself, both types of corporation are
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ndrma-lly organized for the .purpose of advancing the interests of corporate
shareholders or members, and the requirement of fair dealing has at its heart
the notion that one group of shareholders or members 'ought not take unfair
advantage of another group, even when using a method fo fake unfair
advantage that would otherwise be lawful; that is, the act wouid be lawful but
- for the relationship of the parties as cd—shareholderé or co-members. ifonly .
otherwise unlawful acts were excluded, there would be no need for the
doctrine of fair dealing among partners, shareholders or membefs because
_ qtherwise unfawful acts wouid be precluded wifhout'resort fo that doctrine.
-(.Emphasi-s added.) Id. at | 134. |
{7 68} Under the evidence presented at trial, reasonable minds couid differ
With regard to whether Marger’s alleged breach of d.uty caused damages to Kademain.
Accordingly, the trial court erred in granting Marger's motion for directed verdict.
{5 69} Marger argues that he had the right to dissolve the corporation. This
i true. H_oweve;‘, we have siressed that. even if a particular close corporation or
partnership decision cannot be contested, "the manner in which the decision is made
cannot viclate the majority‘s fiduciary duty.” Schaferv. RMS Realty, 138 Ohio App.éd 244,
274 741 N.E.2d 155 (2d Dist. 2000). In Schafer, a majority of partners issued a capital
call, which was within their right to do under thé partnership agreement. However, their
action was taken in an attempt to squeeze out a minority partner. On appeal, we affirmed
a jury verdict rendered in favor of the minority partner, noting that while the minority pariner
scould not contest the capital call itself, he could bring an action for breach of fiduciary duty

i# the defendants acted in bad faith or in a duplicitous manner by voting for and proceeding
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with the capital call.” Id.
{170} Marger also contends that Kadefniah, himself, caused his own .
- damages, by aiiénating the hospitals in connection with the hiring of Ditzel. In order to
recover damages, Kademian has the burden of proving that Marger's breach of fiduciary
duty p_roxima{é!y caused his dah'}ages. See, e.g.:, Anéiholi V. B.enenson Capital Co., 1st
Dist. Hémilton No. C-980811, 2000 WL 955422, * 5 (Dec. 23, 1999). Proxiniate_cause is
| ordihafily a duestion of fact for the jury. Stroth.er v. Hufchinson, 67 Chio St.2d 282, 288,
| 423 N.E.2d 467 (1 98*). |
o ._{1] 71} | The evidence on the issue of whether Kademian caused 'hié own
damages is oonﬂicfing. Whiie there is testimony indicating that Miami Valley and Premier
Health were con'éidelring aliéwing Kademian to _pracﬁce at Miami Valley as late as the
summer of 2000, there is also testimony indicating that no one ever communicated this fact
: td Kademian. The lack of communication of this alleged fact casts doubt on its veracity,
particularly in light of evidence of a plan to exclude Kademian from practice at Good
" Samaritan prior to the time that M&A was disso!\;ed. One of the individuals involved was
the vice-president of oncology for both Good Samaritan and Miami Valley. A reasonable
construction of the evidence is that this individual, as well as Miami Valley and Premier
Health, wouid not have been pleased by Kademian's report of the Patient X matter to the
Department of Health, or with the investigation of Miami Valley tha“t. followed the report. In
addiﬂon, the evidence indicates that Rasp never communicated an intent to hire Kademian

or to involve him in Cancer Consultants, which ultimately received exclusive contracts for

both Good Samaritan and Miami Valley.
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{13.7.2} Again, reasonable minds could differ'on_whéther Marger’é alleged

breach of fiduciary duty proximaieiy caused the damages claimed by Kademian. Atthe

least, Kademian presented undisputed evidence that Mafger's diséolutiqn of M&A resulted

| in a loss of equity and business goodwill in the ambunt of approximately $203,651. This

amount doeé not inciude the earnings and lost wages of Kademian as a result of having

been foreclosed from practiéing at Good Samaritan and Miami Valley, and would not ha.ve '

been affected by Kademian's alleged alienating actions concerning Ditzel's appointment.

{7 'f3} In light of the preceding discussion, Kademian'’s First Assignment of. _

Error is sustained. The judgment rendered in Marger's favor will be Reverse_'d,l and this
cause will be Reménded for further hearing.

V-EV'. Did the Trial Court Err in Rendering. Summary Judgment
in Marger’s Favor on the anversion Claim?

{74} Kademian's Second Assignment of Error is as follows:

{175} “THE TRIAL COURT ERRED IN GRANTiNG DR. MARGER'S
MOTION . FOR SUMMARY JUDGMENT AS TO. DR. KADEMIAN'S CLAIM FOR
CONVERSION OF HIS iNTEREST IN MARGER & ASSOCIATES.”

{176} | _ Under this assignment of error, Kademian contends that the trial court
erred in rendering summary judgment in Marger's favor on Kademian's conversion claim.
According to Kademian, when Marger dissolved fhe corporation, he converted Kademian's
49% share of a lucrative corporation. Kademian also maintains that Marger unilaterally
and improperly distributed one-third of the profits of M&A to Rasp upon dissolution.

77} In response, Marger contends that Kademian's argument is a thinly

veiled effort to maintain that Marger did not have the right to dissolve the company. Marger
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alsc argues that Kademian failed to make fhis claim in hié amended complaint.

_ {7 78} - A trial court may grant a moving party summary judgment pursuant
to Civ.R. 56 if there are no genuine issues of matén‘al_ fact remaining to be litigated, the
mdving party is entitled to judgment as a matter of law, and reasonable minds can come
to only oné conclusion, and that conclusion is adverse to the nonmoving party, who is
entitled to have the evidence construed most strongly in his favo.r." Smith v. Five Rivers
MetroPérks, 134 Ohio App.3d 754; 766, 732 N.E,Zd 422 (2‘d.7 Dist.1999), citing Harless v.
Willis Day Warehousing Co., 54 Ohio St.2d 64, 375 N..E.Zd 46 ..(1978). “We review
summéfyjudgment decisions de novo, which méans that we apply -the__ same standards as
the trial court.” GNFH, Inc. v. W. Am. Ins. Co., 172 Chio App.3d 127, 200?—Ohio-2722, 873
N.E.2d 345, 1] 16.
| {1 79} In rendering summary judgment in Marger's favbr on the conversion
claifn, the trial court noted that no dispute existed concerning whether Kademian owned
49% of the shares of M&A The court next éoncluded that Kademian héd failed fo bring
farwa.rd specéﬁﬁ: facts indicating that Marger converted his 4.9% interést by a wrongfuf act.
Thé court rejected Kademian's argument that the dissolution of the corporation was a
wrongful act or disp.osi'tion of his interest. In addition, the court noted that Kademian had
not made a demand for retumn of the 49% i.nterest, and that a demand would be futile
because the corporation was dissolved. ‘Finaiiy, the court stated that upon dissolution,
there was nothing to return to Kademilan other than what he had received.

{i 80} “Conversion is a wrongful exercise of dominiocn cver property in
exclusion of the right of the owner, or withholding it from his possession under a claim

inconsistent with his rights.” Zacchini v. Scripps-Howard Broadcasting Co., 47 Ohio St.2d
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224, 226, 351 N.E.2d 454 (1 976)_. Ih Schafér, wé concluded that .the plaintiff was entitled
to make a éla_im fof conversion of his partnership interest, which was an i.ntangibie asset.
Schafer, 138 Oﬁio App.3d at 282-286, 741 N.E.2d‘155. The defendants rin Schafer had
| fssued a capital cé!l, which they were entitled to do under the terms of the p.artnership .
agreerhent._ However, the defendants had issued the capitai call for a wrbngful purpose,
inIOr‘der to reduce the plaintiff's partnership interest and-squeezethe plaintiff out of th_e
partnershib. Id. | |

{ 81} | In the case before us, although Marger had the right to dissolve .the
corporation, there are .iss-ues of fact regarding whether his actions were taken for a
wro'ngful purpose, in order {o squeeze Kademian out of the corporation and_ prevent him
fro.m beihg able to practice at Good Samaritan and Miami Valley. Thus, arguments that
M_argef had a “right” to dissolve the corperation do not absolve him from potential Eiability.
We rejected a similar argument in Schafer, noting that:

In assignment of érror "E,”l the individual defendants contend that the

trial court erred in overruling their motion for directed verdict and motion for

judgment notwithstanding the verdict on the conversion claim. The primary

argument defendants make in this coniext is that the capital cali was not

wrongful because it was permitted by the parinership agreement. Based on

our prior discussion of the evidence, we disagree. Substantial, probative

evidence was présented at trial indicating that the capitai calt was made for

the purpose of depriving Schafer of his partnership interest. Id. at 286.

{§82} Accordingly, Marger could be held liable for conversion, evenif he had

a right to dissolve the corporation, just as the defendants in Schafer could be held liable
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il for conversiorx, even though they had the right to issue a capital ca!!_.

{1{ 83} | We aiso note thaf the trial court's comments in rejecting the conversion
 claim against Marger afe inconsistént with his- oih_er_ conclusions in ruling dﬁ the summary
judgment motion. The trial court concluded that there were fa.c:mai issues regarding the
breach of fiduciary duty claim égainst Marger and the civil cons-piracy claims against both
.Margef and Rasp. The court noted that Marger had admitted in his deposétién tﬁat he and
Rasp had a plan to join together in a competing business that did not inciude Kademian,
.and. that their plan was to dissclve M&A to avoid the non-compete provisicéns of the
employment contracts that Marger and Rash had with M&A. Docket #235, Decision,
Order, and Entry Sustaining in Part and Overruling in '?art Defehdaﬂt’s Motion for
‘Summary Judgm(énft, p.I 18.

{1 84} | “The measure of damages in a cbnversion action is the vaiue of thé
converted property at the time of the conversion.” Brumm v. McDonald & Co. Securities,
Inc., ?8 Ohio App.Sd 96, 104, 803 N.E.2d 1141 (4th Dist.1992). As we noted in connection
with the breach-of-fiduciary-duty claim, Kademian presented evidence that the value of his
iost interest in M&A at the time of dissolution was approximately $203,651, which included
loss of eQuity and business goodwill. Again, this figure does not include iost earnings and
wages? nor does it inciude the value of the c!ient.base transferred to Rasp. See Elias v.
Gammel, 8th Dist., Cuyahoga No. 83365, 2004-Ohio-3464, § 17 (concluding that “a dental
practice, an intangible asset, can be converted. A dental practice includes, but is not
limited to, good will, name, location, telephone number, years of practice, client base, and

. patient records. Professional practices are bought and sold every déy. There is a distinct

advantage to buying a professional practice that has already been established.
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' CustOmers, clients, and patients routinely patronize the same business that they have
always gone to even if it changes hands.' 7} |

{9 85} Another component of Kademlan s conversion claim is that he did not
| receive his 49% share of the recewables upon dlsso!ution the recelvebles havmg been
| paid one-third to Marger, one-third fo Kademian, and one-third to Rasp. The evidence
suggests that Rasp was not entitled to be paid for one-third of M&A’s receavabies Under
Raep s employment agreement all fees for professional services rendered beionged to
M&A, and the compensation paid to Rasp under the agreement satisfied in fuil allofRasp’s
.. claims upon M&A for compensation with regard to his employment. Plaintiff's Ex. 198, pp.
6-7. The oniy way in which Rasp would have been enhtied fe payment of the receivables
would have been if he had become a shareholder. However, Rasp never achieved this
status. Id. at pp. 8-9 (alIoWing for peyment of percentage of accounts receivable to
employee-shareholder as deferred compensation aﬁertermination of employment.) Thus,
ence Rasp’s employmentterminated, any receivables atfributable to his efforts Would have
becoime the property ef M&A and should have been distributed to Marger and Kademian
| according to th.eir respective shares in the corporation.

{% 86} Marger argues that summary judgment was proper on Kademian's
conversion claim, because the amended complaint falled to mention the one-third of the
receivables that Marger aliegedly gave to Rasp after the dissolution. Civ. R. 8(B) requires
that “[ijn all averments of fraud or mistake, the circumstances constituﬁn.g fraud or mistake
shall be siated with particularity.” The conversion claim is nof a fraud claim, and the
allegations in the amended complaint are sufficient under notice pleading requireﬁlents to

alert Marger to the conversion claim. In addition, the case was pending for several years
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before trial, during which time the parties had ample opportu.nity to learn of the basis for
_the claims of an oppos’in‘Q party. |
{'ﬁ 87} We.do.no'te, h.oweﬁer, that Kaderﬁian failed to. raise the issue of the
réceivab!es when he resp.onded to Marger’s motion for summary judgment. Therefore,
Kademian waived this portion of his argument on appeal, by failing to present it to the trial
judge. See State ex rel. Zoliner v. indus. Comm., 66 Ohio St.3d 276, 278, 1993-Ohio-49,
811 N.E._Zd 830.. Ac_cord Care Risk Retention G}‘oup v. Martin, 191 Ohio App.3d 797, |
2010-Ohio-6091, 947 N.E.2d 12_14, $176 (2d Di§t.) (helding that '.‘Fa-iluré {o raise an issue
in the trial court w.aives the argument on appeal.”) |
{11 88} The fact that fhe receivables argument may have been waived, does
not mean that the trial court was correctin fendering summary judgment on the conversion
claim. It simply means that Kademian failed to raise t_his argument in responding to -
.. summary judgment, and we may not use it on appeal as a basis for reversing the grant of
summary‘judgment. As was noted, that is not the reason we are reversing the summary.
| judgment rendered in favor of Marger on the conversion claim. We express no opinion
on the ultimate resolution of these.métters - that is the jury's role.
{189 Kademian's Second Assignment of Error is sustained.
V. Did the Trial Court Err in Rendering Summary Judgment

in Marger’s Favor on Kademian’s Claim for Tortious Interference?

{7 50} Kademian's Third Assignment of Error is as follows:
{191} “THE TRIAL COURT ERRED IN GRANTING DR. MARGER'S
MOTION FOR SUMMARY JUDGMENT AS TO DR. KADEMIAN'S CLAIM FORTORTIOUS

INTERFERENCE.”
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{92} Under this assighment of error, -Kademian'con_tends that the trial court
erred in rendering summary ;udgment in Marger's favor on Kademian’s claims for tortious
interference with contacts and tortious interference Wlth a business relatlonshup The trial
court noted that Marger’s actions could not have interfered with a contract, because M&A
did not have a contract to provide oncology services at Good Samaritan or.aniami Valley.
|l The court further conc'iuded.that any contract Kademian had with M&Adissoived with the
" corporation. And finally, “fgr the same reasons,” and withéﬁt elaborating furthear, the trial
| court concluded that Marger was entitled to summary judgment on Kadémian’s ciéifn for
interference with businéss feiationshipé.

{‘K 93} " “The elements of the tort-of tortious iﬁtérf‘efénce with contrac;t are (1)
the existence of a contract, (2) the wrongdoef‘s knowledge of the contract, (3} the
wrongdoer’'s intentional procurement of the contract's breach, (4) lack of justification, and
(5) resuliting damages.” Fred Siegel Co., L.P.A. v. Arfer & Hadden, 85 Ohio St.3d 171,
1999-Ohio-260, 707 N.E.2d 853, paragraph one of the syllabus. Similarly, “The elements
essential to recovery for a tortious nawrfnrence with a chmess rejationship are: {1) a
business .relationship; (2) the wrongdoer's knowledge thereof: (3) an intentional
interference causing a breach omermi'ﬁaﬁon of the relationship; and (4) damages resulting
therefrom.” Wolf v. McCuﬂo.ugh-»Hyd‘e Memorial Hosp., 67 Ohio App.3d 349, 355, 586
N.E.2d 1204 (12th Dist.1890). |

{% 84} “The main distinction between tortious interference with a contractual
relationship and tortious interference with a business relationship is that interference with
a business relationship includes intentional inie.rference with prospective contréctuai

relations, not yet reduced to a contract.” Diamond Wine & Spirits, Inc. v. Dayton
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Heidelberg Distrib. Co., 148 Ohio App.3d 596, 604, 2002-Oh§o-3932, 774 N.E.2d 775 (3d
Dist.). | | |

{ﬁ[ 95}  Without repeating the entirety of the previous discussion, the evidence
reveals genuine is.sues of material fact regarding whether Marger interfered with both
éxist‘i'ng contracts, and withrexisting and prospective business or contractual reiaticﬁnshipé.
Marger knew that both he and Rasp were bound by non-compete clauses thét would have
prevented them from contracting with hospitals where M&A had existing employees and
re[aﬁdnships. Marger took action to dissolve .M&A so that he and Résp could form a
corporati.on that would directly compete where he and Rasp wouid otherwise not have
been permitted to practice. Kademian did have an interest in IVI&'A, which had coﬁtracts
_. witﬁ both these individuals that wouid have preclu&ed their competiﬁon, and Marger's -
actions in dissolving the corporation for the purpose of voidi'ng those contracts, would havé |
been wrongful, if done for that purpose.' Accordingly, the frial court’'s conclusion that
Kademian did not have a claim because the dissolution of the corporation ended the
contract misses the point. The fact that M&A may have been wrongfully dissolved in order
to avoid the contracts is the point.

{96} Furthermore, although Kademian did nothave an existing contract with
Good Samaritan or Miami Valley, he did have business refationships with both of them,
which had intertwined officers, iike the vice-president of oncology, who served both Good
Samaritan and Miami Valley. There is evidence suggesting that Marger or Rasp, or both,
attempted to interfere with Kademian's business relationships by attempting to obtain

exclusive contracts with Good Samaritan and Miami Valley.
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~inan action fortortious interference with busineés contracts, a plaintiff

may récover all d_eimages proximately caused by the tortfeasor's misconduct.

' _ Such damages include Iosi profits (reduced by the expenditures saved by not
havmg to produce that proﬂt) if both the existence of the loss and the dollar
amount of the loss are proventoa reasonable certainty. Lost profitdamages |

- must be measured by therloss sustained by the plaintiff's bus_rness and not
by its effect onn defendant's business. (Citations omitted.) Brookeside
Ambulance, Inc. v. Walker Ambulance Serv., 112 Ohio App.3d 150, 157-158,

" 678 N.E.2d 248 (6th Dist.1996).

{5 Q'f} Inthecase b_efore us, Kademian's experttestified asto lostwages and
profits, in the form. of wages ahd earnings. The expert used a somewhat conservative
estimate of $456,000, and compared this to income Kadrem‘ian was able to earn in the
‘years after M&A was dissolved.® No evidence was presented to contradict thls other than
evidence wh!ch suggested — consistent with the defense theory that Kademian, himself,
was the architect of his own demise. As we have noted, this evidence presents factual
issues to be resolved by a jury.

{7 98} | Accordingly, there are genuiﬁe issues of material fact regarding
Kademian's claims for tortious interference with contract and business relationships. The
trial court therefore erred in rendering summary judgment in Margsr's favor on tﬁese

claims. Again, we express no opinion on the ultimate resolution of these matters.

WWe use the term “conservative,” because Rasp’s earnings in 2001 and 2002
were $732,061 and $857, 283, respectively. The other doctors at Cancer Consuitants
made similar amounts of money. The figure that was used to calculate Marger's lost
income and profit were based on Margers 1999 total income of $456,000, not these

larger amounts.
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{7 99} Kademian's Third Assignment of Error is sustained.

| Vi Comilusion. .

{7 100} Mafger moved 1o strike Kademian’'s reply brief on the ground that.i‘t
was not timely filed. We have checked the record, and the brief was filed in a tfmeiy
fashion. "Mérger’s motion to strike Kademian’s reply brief is th_erefore overruiéd. |

| {7 104) - All of Kademian's assighmenfs of error having been sustained, the
judgment of the. trial court is Reverséd,. and this cause is Reménded for further
| "proceedings. | |

"GRADY, P.J., FAIN, J., and HALL, J., concur.
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“Common Pieas Court)
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FINAL ENTRY

...........

- Pursuant to the opin'ion of this court rendered on the ___9th _day

of March , 2011, the judgmeni of the trial court is Reversed, and this cause is

| Remanded for further proceedings consistent with the opinioh.
Costs to be paid as stated in App.R. 24.
| Pursuant to Ohio App. R 30{A), itis hereby or_dered that the Clerk of the Montgomery
County Court of Appeals shall immediately serve notice of this judgment upon all parties and

make a note in the docket of the mailing.
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