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STATEMENT OF THE CASE AND FACTS

In 1997, Mr. Roberts was indicted for aggravated robbery and capital aggravated murder
regarding the stabbing death of Mr. Leo Sinnett. State v. Roberts, 5th Dist. No. 10CA000047,
2011-Ohio-4969, 2011 Ohio App. LEXIS 4086, 9 13. A jury found Mr. Roberts guilty of both
offenses, but it did not recommend the death penalty. /d. at § 2. Mr. Roberts was sentenced to
life imprisonment without the possibility of parole. Id. On direct appeal, his convictions and
sentence were affirmed. See generally State v. Roberts, 5th Dist. No. 97CA29, 1998 Ohio App.
LEXIS 6506 (Nov. 24, 1998). -

Mr. Roberts has maintained his claims of actual innocence. To aid his efforts to prove
those claims, and following fhe enactment of R.C. 2933.82 on July 6, 2010, he filed with the trial
court a pro se motion to preserve and catalog certain biological evidence from his case. (Sept.
30, 2010, Motion to Order Preservation and Listing of Evidence). The trial court denied that
motion. (Nov. 30, 2010, Judgment Entry). St111 acting pro se, Mr. Roberts timely appealed that
decision to the Fifth District Court of Appeals. Roberts at § 4. Based on the appellate court’s
belief that the mandates of R.C. 2933.82 did not apply to biological evidence which had been
collected before the statute’s effective date—because there was “no express, clear provision in

the statute for retrospective application”—it overruled Mr. Roberts’s sole assignment of etror.

See Roberts at § 13-21.



INTRODUCTION

The Fifth District Court of Appeals misconstrued R.C. 2933.82, the new biological
evidence preservation statute which was designed to protect innocent people from wrongful
convictions. In doing so, the court of appeals complicated the General Assembly’s unambiguous
intent that certain government agencies must preserve biological evidence already possessed by
those agencies at the time of the statute’s enactment. That precedent cannot be upheld. Through
R.C. 2933.82, the General Assembly acknowledged the well-supported need to properly preserve
existing and yet-to-be-collected biological evidence if Ohio’s criminal justice system is to
continue to be one of integrity. But when the court of appeals sct aside the plain mandates of
R.C. 2933.82, it not only disregarded the General Assembly’s goal to protect liberty through the
use of sound scientific principles, it created a windfall for those who actually committed
unsolved violent crimes.

Contrary to the lower court’s holding, this case is not about Statutory retrospectivity. See
Roberts at § 13-21; see also R.C. 1.48; Kiser v. Coleman, 28 Ohio St.3d 259, 261-62, 503 N.E.2d.
753 (1986). The General Assembly did not tell any government agency to do “what it did not
know it had to do i.e., meet R.C. 2933.82 standards in cases prior to its effective date.” Roberts
at  13. The legislature knew that the affected government entities could not manipulate the
passage of time. Rather, through R.C. 2933.82, the legislature merely said that its directives
must be applied to biological evidence which was already possessed at the time of the statute’s
enactment. That is, the legislature told certain government agencies that if they already
possessed defined biological evidence as of July 6, 2010, that evidence needed to be retained and

preserved. That made sense. And the General Assembly certainly did not say that its retention,



preservation, and cataloging mandates only applied to biological evidence which was yet to be
obtained.

The language in R.C. 2933.82 is plain and belies its interpretation by the court of appeals.
As such, there is no need to seek collateral indicia of legislative intent. But even if that exercise
is conducted, such indicia further undermine the lower court’s conclusion. Indeed, the appellate:
court’s reasoning was squarely at odds with the General Assembly’s noted objectives in enacting
R.C. 2933.82, the circumstances under which the statue was enacted, the statute’s legislative
history, and the unjustifiable consequences of the statute’s construction as held by the court of
appeals. See R.C. 1.49. This Court must reverse the precedent set by the court of appeals and
overrule that court’s disregard of well-reasoned, plainly-worded legislation.

ARGUMENT

Proposition of Law: The obligations to preserve and catalog criminal offense-
related biological evidence, imposed upon certain government entities by
R.C. 2933.82, apply to evidence in the possession of those entities at the time
of the statute’s effective date.

L The plain language of R.C. 2933.82 anticipated its application to new and pre-
existing biological evidence in the possession of certain_government entities at the
time of the statute’s enactment.

The General Assembly used unambiguous, plain language to state its purpose that the
retention, preservation, and cataloging obligations of R.C. 2933.82 apply to new and pre-existing
biological evidence already in the possession of those agencies at the time of the statute’s
enactment. See R.C. 2933.82; R.C. 109.561. The Fifth District Court of Appeals declined to
give meaning to that plain language. Instead, the court of appeals erroneously held that
“retrospective application” of R.C. 2933.82 was necessary to fulfill the legislature’s intent.

Roberts at 9 13-21. That analysis was neither asked for nor needed.



If the court of appeals had applied R.C. 2933.82 with recognition of its plain language, it
would have given force to the General Assembly’s mandate that biological evidence already in
the government’s possession—which might exonerate wrongfully convicted persons and bring {o
justice those who actually committed violent offenses—must be protected from destruction. See
R.C. 2933.82; R.C. 109.561.

“In construing a statute, a court’s paramount concern is the legislative intent. In

determining legislative intent, the court first reviews the applicable statutory

language and the purpose (o be accomplished.”” Fisher v. Hasenjager, 116 Ohio

St.3d 53, 2007-Ohio-5589, 876 N.E.2d 546, 9 20, quoting State ex rel. Watkins v.

Eighth Dist. Court of Appeals (1998), 82 Ohio St.3d 532, 535, 1998-Ohio-190,

696 N.E.2d 1079. Courts are “required to apply the plain language of a statute

when it is clear and unambiguous.” Jaques v. Manton, 125 Ohio St.3d 342, 2010-

Ohio-1838, 928 N.E.2d 434, ¥ 14, citing State v. Lowe, 112 Ohio 8t.3d 507, 2007-
Ohio-606, 861 N.E.2d 512, 9 9.

State v. Cook, 128 Ohio St.3d 120, 2010-Ohio-6305, 942 N E.2d 357, § 31. A statute ““may not

be restricted, constricted, qualiﬁed, narrowed, enlarged or abridged; significance and effect

b3

should, if possible, be accorded to every word, phrase, sentence and part of an act.”” Weaver v.

Edwin Shaw Hosp., 104 Ohio St.3d 390, 2004-Ohio-6549, 819 N.E.2d 1079, Y 13, quoting
Wachendorf v. Shaver, 149 Ohio St. 231, 78 N.E.2d 370 (1948), paragraph five of the syllabus;
see.also Boley v. Goodyear Tire & Rubber Co., 125 Ohio St.3d 510, 2010-Ohio-2550, 929
N.E.2d 448, § 21. “[T]o understand a particular word used in a statute, a court is to read it in
context and construe it according to the rules of grammar and common usage.” Rhodes v. City of
New Phila., 129 Ohio St.3d 304, 2011-Ohio-3279, 951 N.E.2d 782, § 17, citing R.C. 1.42. The
court of appeals failed to apply those time-honored principles when it interpreted R.C. 2933.82.
Because Ohio has an extensive statutory scheme for postconviction review of cases
involving potentially exculpatory biological evidence, the General Assembly enacted R.C.
2933.82, which required defined government eﬁtities to preserve and catalog biologfcal evidence

relevant to particular criminal cases. See R.C. 2953.21; R.C. 2953.71 through 2953.81; R.C.



2933.82. And R.C. 2933.82, which took effect on July 6, 2010, recognized that a simultaneously
enacted statute created a multi-constituent entity to give legitimacy to its own mandates. See
R.C. 2933.82(C)(1); R.C. 109.561. The General Assembly gave that entity a descriptive name:
the “Preservation of Biological Evidence Task Force.” R.C. 109.561. The task force’s purpose
was to “establish a system regarding the proper preservation of biological evidenee in this state.”
R.C. 2933.82(C)(1). Important for the purpose of this appeal, and contrary to the lower court’s
interpretation of R.C. 2933.82, the task force was specifically required to “[r]ecommend
practices, protocols, models, and resources for cataloging and accessibility of pieserved
biological evidence already in the possession of governmental evidence-retention entities.”
(Emphasis added.) R.C. 2933.82(C)(1)(b).

Despite that plain language, which left no doubt that R.C. 2933.82 applied to biological
evidence already in the possession of government entities as of July 6, 2010, the court of appeals
mistakenly concluded that the statute applied only to new evidence “preserved pursuant to the
practices and protocols under the new task force,” in great part Because there was “no express,
clear provision in the statute for retrospective application.” See Roberts at § 13-21. But the
statute’s plain language did not compel that conclusion, and it certainly cannot be said that a
“vetrospective application” analysis was necessary to give meaning to the General Assembly’s
uncomplicated words. Rather, the conclusion reached by the court of appeals—that biological
evidence that existed before the task force issued its “practices and protocols” is exempt from the
requirements of R.C. 2933.82—was demonstrably incorrect. In light of the General Assembly’s
explicit reference to biological evidence “already in the possession of” certain government
agencies, the lower court’s intetpretation cannot be given credence. See R.C. 2933.82(CY1)(b).

Further, the General Assembly’s unambiguous intent was evinced by additional statutory

language. Under R.C. 2933.82(A)(1)(a)(ii), “biological evidence” is, in part, “{ajny item that



contains blood, semen, hair, saliva, skin tissue, fingernail scrapings, bone, bodily fluids, or any
other identifiable biological material that was collected as part of a criminal investigation or
delinquent child investigation and that reasonably may be used to incriminate or exculpate any
person for an offense or delinquent act.” (Emphasis added.) /d. The General Assembly in no
‘way suggested that its preservation directives applied only to biological evidence collected as
part of an investigation conducted after July 6, 2010. The plain language of R.C.
2933.82(A)(1)(a)(ii) defies that notion. The legislature stated that biological evidence is that
which “reasonably fnay be used to incriminate or exculpate any persor for an offense. . . .” But
if R.C. 2933.82 applied only to biological evidence collected after July 6, 2010, any person who
was incarcerated before that date for an enumerated offense could not receive the benefit of
proper evidence retention and preservation. See id. That conclusion is repugnant to the statute’s
plain language. The General Assembly did not say that individuals who are already incarcerated,
and who wish to establish their actual innocence through Ohio’s postconviction processes, cannot
receive the benefit of evidence preservation. It said the opposite.

Moreover, while R.C. 2933.82(BX1) established time durations for which government
agencies must continue to retain biological evidence related to enumerated crimes, R.C.
2933.82(B)(2) unambiguously stated that those efforts applied to “evidence likely to contain
biological material that was in the possession” of those agencies during the investigation and
prosecution of certain offenses. As such, the legislature plainly applied retention obligations to
biological material that was in the government’s possession at the time of the statute’s enactment.
And it did not say that those obligations applied only to evidence that will come into the
possession of the government post-enactment.

Further, the General Assembly repeatedly directed R.C. 2933.82 toward any

governmental-cvidence retention entity “that possesses biological evidence.” (Emphasis added.)



See, e.g., R.C. 2933.82(B)(3), (B)(5), (B)(7). Again, it did not direct its mandates to agencies
that will come to possess such evidence after the statute’s enactment. Although it could have
done so, the legislature did not qualify the word “possesses” based on when the evidence was
gathered. And R.C. 2933.82(B)(4) provides that when a defendant, such as Mr. Roberts, requests
that a government entity “that possesses biological evidence” prepare an inventory of that
evidence, the government agency shall do so. (Emphasis added.) R.C. 2933.82(B)(4). Again, the
legislature did not qualify the word “possesses” based on when the evidence was gathered. See
id. Rather, the General Assembly told the government: (1) if biological evidence is collected at
any point in the future, apply the mandates included in R.C. 2933.82; and (2) if biological
evidence is alreédy possessed at the time of enactment, do the same.

But again, the plain wording of R.C. 2933.82(C)(1) provides, perhaps, the best evidence
of the General Assembly’s intent. The Preéervation of Biological Evidence Task Force was told
to “[d]evise standards regarding the proper collection, retention, and cataloguing of biological
evidence for ongoing investigations and prosecutions.” R.C. 2933.82(C)(1)(a). But that was not
all that the legislature said. The task force was also told to “[rJecommend practices, protocols,
models, and resources for the cataloging and accessibility of preserved biological evidence
already in the possession of governmental evidence-retention entities.” (Emphasis added.) R.C.
2933.82(C)(1)(b). Thus, the statute’s thrust reached not only evidence collected on or after July
6, 2010, but also that which was in the possession of the government before that date. And the
plain wording of R.C. 2933.82(C)1)(b) is wholly consistent with the General Assembly’s
repeated use, throughout R.C. 2933.82, of phrases such as “biological material that was
collected,” “to incriminate or exculpate any person,” “to contain biological material that was in
the possession of any governmental evidence-retention entity,” and “government evidence-

retention entity that possesses biological evidence.” See generally R.C. 2933.82.



The General Aésembly consistently expressed that R.C. 2933.82 applied not only to
“new” biological evidence, but also to biological evidence that was alrcady controlled by
government agencies at the time of enactment. See Cook at ¥ 31; Weaver at 9 13, Boley at § 21;
Rhodes at 9 17. The legislature did not qualify the statute’s application based on when the
evidence was obtained. But because the court of appeals applied the wrong standard of review, it
failed to give meaning to the legislature’s well-reasoned language. Its interpretation of R.C.

2933.82 cannot stand.

IL. The lower court’s interpretation of R.C. 2933.82 is wholly inconsistent with the
' General Assembly’s reasons for enacting that statute.

Again, the plain language of R.C. 2933.82 anticipated its application to new and pre-
existing biological evidence. Moreover, not only was the appellate court’s retrospectivity-based
analysis of R.C. 2933.82 unnecessary, the court’s ultimate conclusion is underminéd by the
legislature’s reasons for creating R.C. 2933.82, the circumstances under which the statute was
enacted, its legislative history, and the unjustifiable consequences of its mistaken interpretation

by the court of appeals. See R.C. 1.49. Thus, even if R.C. 2933.82 is somehow ambiguous (and
it is not), the legislature’s accepted reasons for having enacted R.C. 2933.82 defy the lower
court’s conclusion.

Because DNA analysis is a uniquely powerful truth-seeking tool, the General Assembly
has created a robust statutory scheme for postconviction review of cases which might involve
exculpatory DNA evidence. See R.C. 2953.21; R.C. 2953.71 through 2953.81. Today, DNA
evidence is considered to be the most reliable of the myriad forensic investigation tools, See
generally National Academy of Sciences, Strengthening Forensic Evidence in the United States:
A Path Forward (2009). But Ohio’s comprehensive scheme will only work if its truth-seeking

mechanisms are properly preserved. That is, the mechanisms for obtaining just results under



Ohio’s scheme are the biological materials themselves. And absent the proper preservation of
those materials, Ohio’s efforts to assure that wrongful convictions are detected and corrected will
be compromised. Reliability is the crux of sound science. That is why the‘ General Assembly
supplemented its postconviction framework with R.C. 2933.82.

Since DNA technology was first used in criminal trial courts, more than 280 DNA-based
exonerations have occurred. Because the criminal justice system cannot abide such mistakes,
and because DNA has great corrective force, Ohio enacted its postconviction DNA-testing
provisions in 2003. See R.C. 2953.21; R.C. 2953.71 through R.C. 2953.81. But again, DNA
testing is a sensitive scientific task and it will not achieve just ends if evidence which contains
DNA is not retained and preserved in accordance with sound scientific principles. Indeed, the
General Assembly enacted R.C. 2933.82 to improve its DNA-testing framework, not limit it.

The General Assembly did not create R.C. 2933.82 to unravel its other, recent legislation
designed to protect the innocent; it méant for the statute to enhance its previous enactments. It
certainly did not intend to preclude people who were convicted of crimes before reliable DNA
testing was even available from receiving deserved, reliable DNA testing. Rather, the legislature
asked government agencies to apply R.C. 2933.82 in an effort to assure consistency and scientific
integrity in Ohio’s postconviction DNA-testing scheme. That is, biological evidence is capable
of providing conclusive proof of an offender’s guilt or innocence, many years after a trial in
which such evidence could not have been tested, or simply was not tested. The purpose of
Ohio’s postconviction DNA-testing provisions, and the solidification of those provisions through
R.C. 2933.82, belies the conclusion reached by the court of appeals. The statute was meant to
apply to both “new” and “old” biological evidence.

This Court has seen firsthand how DNA analysis can lead to exoneration of the wrongly

accused, and the proper incarceration of those who actually committed criminal offenses, but



who escaped detection because crucial biological evidence was not tested. See, e.g., State v.
Steffen, 126 Ohio St.3d 405, 2010-Ohio-2430, 934 N.E.2d 906 (DNA testing performed 20 years
after conviction altowed the accused to prove that he was wrongfully convicted of sexual assault,
an offense which had actually been committed by a morgue employee). Again, R.C. 2933.82
called for the retention and proper preservation of biological evidence so that the use of that
evidence in Ohio’s courts could prompt just results, as in Mr. Steffen’s case. And R.C. 2933.82
called for the continued retention of that evidence for extensive, and sometimes indefinite,
periods of time_. See R.C. 2933.82(B). But nowhere in R.C. 2933.82, and nowhere in the
legislative history of that statute, is there evidence that its provisions applied only to evidencé
collected after July 6, 2010. That is because R.C. 2933.82 was promulgated as a logical
continuation of Ohio’s recognition that biological evidence is of paramount importance in the
criminal justice system. And if biological evidence is important (and it cannot be genuinely said
that it is not), that evidence must be preserved through sound scientific techniques. However, the
erroneous conclusion reached by the court of appeals will keep innoceﬁt persons in prison, while
allowing guilty persons to remain free. That illogical conclusion came through misanalysis of
the plain language of R.C. 2933.82. But affirmations that the lower court etred exist outside of
the statute’s four corners.

For example, the lower court’s ruling would mean that no evidence comparable to that
which exonerated Mr. Donte Booker of rape and other violent offenses would have to be
preserved under R.C. 2933.82, merely because that evidence pre-dated the statute’s enactment.
See Innocence Project, Donte Booker,
hitp://www.innocenceproject.org/Content/Donte_Booker.php (accessed Apr. 17, 2012). Mr.
Booker, who proclaimed his innocence for more than twenty years, filed a successful application

for DNA analysis of biological evidence which had been collected during the investigation of

10



offenses which occurred in 1986. Id. That application led to the reversal of all of Mr. Booker’s
convictions. Not only was Mr. Booker wholly exonerated, the biological evidence in his case led
directly to the apprehension and incarceration of an ex-convict who subsequently pleaded guilty
to rape. Wagner and Dutton, Qut of Time, Columbus Dispatch (Sept. 9, 2011),
hitp://www.dispatch.com/content/stories/local/2008/01/28/dna2.html  (accessed Apr. 17, 2012).
If the biological evidence which was tested in Mr. Booker’s case had not been retained, not only
would Mr. Booker have not been exonerated, the identity of the actual offender might never have
been determined. And given that R.C. 2933.82 is a logical continuation of Ohio’s comprehensive
DNA-testing framework, it cannot reasonably be said that the General Assembly meant to
prevent individuals such as Mr. Booker from having biological evidence properly retained,
preserved, and upon request, inventoried.

Further, while the State noted within its memorandum in opposition of jurisdiction that
Mr. Booker achieved his exoneration before the enactment of R.C. 2933.82, without “the benefit
sought by [Mr. Roberts],” the State missed the point. (See Nov. 22, 2011, Memorandum in
Opposition, at pp. 5-6). Mr. Booker was lucky that the exonerative evidence still existed.
Through R.C. 2933.82, the General Assembly sought to take luck out of the equation. But the
court of appeals thwarted that endeavor when it essentially held that new defendants will enjoy
enhanced protections, while those who were convicted before July 6, 2010, and whose cases did
not have the benefit of relevant DNA testing, might be out of luck if a government agency
decides to destroy still-existing biological evidence. And under the appellate court’s
interpretation of R.C. 2933.82, there is little limitation upon the government’s ability to destroy
such biological evidence. The legislature did not intend unjust consequences.

While exonerating the innocent is a salutary goal, from society’s perspective, the

detection of actual offenders is arguably a more desirable one. But the latter aim will be much
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less achicvable if the appellate court’s statutory interpretation is permitted to stand. If an actually
inﬁocent offender who was convicted of an enumerated offense before July 6, 2010, is not
protected by R.C. 2933.82, it is foreseeable that he or she will be unable to meaningfully use the
statutory postconviction DNA-testing application process. And for many such individuals, it is
~ precisely that testing—and, as a practical matter, only that testing—which might lead to
exoneration and the prosecution of the actual offender in a case previously thought to have been
“solved.” Significantly, R.C. 2933.82 explicitly refers to the retention of biological evidence of
“unsolved” crimes. R.C. 2933.82(B)(1)(a)-(b). Thus, the appellate court’s holding would
eliminate the government’s explicit statutory duty to preserve evidence with respect to unsolved
rapes and murders which occurred before July 6, 2010. Such a result is not merely undesirable; it
is unacceptable and was simply not intended by the General Assembly.”

The mandates of R.C. 2933.82 ‘were enacted as a part of 2009 Ohio S.B. No. 77. State
Senator David Goodman, a sponsor of that bill, was outspoken about his purposes for seeing
R.C. 2933.82 into existence. Sen. Goodman sponsored the 2003 legislation which established
Ohio’s postconviction DNA-testing procedures. But a series of newspapers articles in the
Columbus Dispatch, which focused on prisoners” attempts to prove their innocence, revealed a
need to further strengthen Ohio’s DNA {esting laws. According to Sen. Goodman: “As we work
to protect Ohioans and their families from those who would do them harm, it is essential that we

take the necessary steps to ensure that everyone’s rights are protected, the guilty are convicted

! Ohio’s Aftorney General was not content with mere preservation of existing biological
evidence. He favors the creation of a statewide policy requiring the actual festing of unprocessed
rape kits, the bulk of which date back several years. Dissell, Ohio Attorney General Mike
DeWine Calls for Statewide Policy for Testing Rape Kits, Plain Dealer (May 20, 2011),
http://blog.cleveland.com/metro/2011/05/attorney_general_calls_for_sta.html (accessed Apr. 17,
2012); see also Press Release, Attorney General Mike DeWine, Attormney General DeWine
Announces Progress Made with SB 77 Connecting DNA with Unsolved Crimes (Feb. 15, 2012)

(attached).
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and the innocent vindicated.” Press Release, Senator David Goodman, Ohio Senate Approves
Goodman’s Legislation that Expands DNA Testing and Improves System of Maintaining
Evidence (June 24, 2009) (attached). Moreover, Sen. Goodman expressed that R.C. 2933.82
would “enact simple yet meaningful changes to our system of justice that will modernize Ohio’s
best practices so that the best interests of justice can be served.” (Emphasis added.) /d. And
Sen. Goodman’s press release specifically mentioned the expansion of postconviction DNA
testing and that government agencies were required to establish retention policies to ensure that
such evidence is readily available for testing. /d.

On the day that 2009 Ohio S.B. No. 77 was signed by the governor, Sen. Goodman
stated: “Advancements in DNA testing in recent years have demonstrated the need to refine our
policies regarding theée procedures, and the changes made in Senate Bill 77 will allow our
criminal justice system to take full advantage .Of these improvements to protect Ohio families.”
Press Release, Senator David Goodman, Goodman’s Bill Expanding the Use of DNA Testing
Signed into Law by 'Governor (Apr. 6, 2010} (attached). He continued: “I want to thank
everyone who worked with us throughout the legislative process to craft a bill that will protect
Ohioans’ rights while ensuring the guilly are placed behind bars and the innocent go free.”
(Emphasis added.) Jd. The sponsoring senator clearly expressed the purpose of R.C. 2933.82.

Moreover, when Governor Ted Strickland signed 2009 Ohio S.B. No. 77 into law, he
stated; “There is a percentage of people in our prison system who are innocent of crimes. . . .
The new procedures will help improve criminal investigations and save lives.” Craig, DNA
Testing Becomes Law in Ohio, Cincinnati Enquirer (Apr. 6, 2010) (archived online version of
article attached). After Gov. Strickland signed the bill, he apologized to Mr. Joseph Fears, Jr.,
who was released following twenty-five years of imprisonment for two rapes which

postconviction DNA testing proved were not committed by Mr. Fears. Id. Thus, at least one
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senator who sponsored what became R.C. 2933.82, and the governor who signed R.C. 2933.82,
provided substantial indicia that R.C. 2933.82 applied to both new and pre-existing biological
evidence already p;)ssessed by the government as of July 6, 2010. And those expressions came
in furtherance of the plain, final language of R.C. 2933.822

Further, although the plain language of R.C. 2933.82 demonstrates that the lower court’s
ruling was incorrect, it is worth noting that when R.C. 2933.82 was enacted, a significant

addition to R.C. 2953.71 was also enacted:

“Definitive DNA test” means a DNA test that clearly establishes that biological
material from the perpetrator of the crime was recovered from the crime scene and
also clearly establishes whether or not the biological material is that of the eligible
offender. A prior DNA test is not definitive if the eligible offender proves by a
preponderance of the evidence that because of advances in DNA technology there
is a possibility of discovering new biological material from the perpetrator that the
prior DNA test may have failed to discover. Prior testing may have been a prior

- “definitive DNA test” as to some biological evidence but may not have been a
prior “definitive DNA test” as to other biological evidence.

R.C. 2953.71(U). That provision, which established for the first time a statutory definition of
‘;deﬁnitive DNA test,” and explicitly referenced “prior DNA tests,” inarguably anticipated that
all eligible offenders will be allowed to benefit from advancements in DNA-testing technology,
regardléss of the date of the offense. (Emphasis added.) /4. By enacting R.C. 2953.71(U) at the
same time as R.C. 2933.82, the General Assembly affirmed that Ohio’s postconvicﬁon DNA-
testing scheme and evidence-retention concerns apply to all eligible offenders. The lower court’s
ruling, in addition to failing to give effect to the plain language of R.C. 2933.82, is also squarely
at odds with the purposes and goals of Ohio’s DNA-testing laws, which R.C. 2933.82 was

supposed to enhance and further legitimize.

2 For further proof that the General Assembly enacted R.C. 2933.82 to help those who were
wrongfully convicted before the statute’s effective date, see the brief of Amicus Curiae The

Innocence Network.
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Furthermore, the amendment of R.C. 2953.72, which was a part of 2009 Ohio S.B. No.
77, and was promulgated simultaneously with the enactment Qf R.C. 2933.82, expanded Ohio’s
postconviction DNA-testing scheme by making such testing available to individuals who were
already on parole. The lower court’s unduly narrow reading of R.C. 2933.82 cannot be
reconciled with the legislatufe’s intent that postconviction DNA testing and preservation was to
be expanded to promote the ends of justice. Again, for biological evidence to promote the ends
of justice, it must be properly retained and preserved. The restrictive, mistaken interpretation of
R.C. 2933.82 by the coﬁrt of appeals allowed for the opposite to happen—evidence which might
free the innocent and convict the guilty may be destroyed. This Court cannot sanction that
concl_usion.

Finally, the task force which was created to give meaning to the legislature’s biological-
evidence preservation concerns issued its guidelines in November 2010, and updated those
guidelines in May 2011. Regarding the long-term retention of biological evidence, both the
original and updated guidelines stated: “Retention of biological evidence and/or material pertains
to long-term storage of evidence from inactive cases, cold cases or affer litigation. (Emphasis
added.) Preservation of Biological Evidence Task Force, Guidelines for Preservation and
Retention of Biological Evidence 14 (Nov. 2010); (Emphasis added.) Ohio’s Preservation of
Evidence Task Force, Guidelines for the Preservation and Retention of Evidence 13 (May 2011).
Thus, the task force itself had no problem following the plain language of R.C. 2933.82 and

understanding that its guidelines were supposed to apply to evidence collected before July 6,

2010.
The ever-evolving ability to test and analyze biological evidence for the presence of

identifiable DNA profiles has become vital to the most important function of the criminal justice
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system: “to convict the guilty and free the innocent.” Herrera v. Collins, 506 U.S. 390, 398, 113
S.Ct. 853, 122 L.Ed.2d 203 (1993). Further, Ohio’s collaborative and concentrated focus on
postconviction DNA testing—with procedures triggered by the application of an eligible
offender—reflects the “concern about the injustice that results from the conviction of an innocent
person [that] has long been at the core of our criminal justice system.” Schlup v. Delo, 513 U.S.
298, 325, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995). Because the holding below stands in
derogation of the laudable, common-sense purposes and objectives of Ohio’s postconviction
DNA-testing statutes, and the General Assembly’s reasons for creating the retention,
preservation, and cataloging mandates of R.C. 2933.82 in furtherance of those statutes, that

decision must be reversed.

CONCLUSION

This case is not about statutory retrospectivity. See Roberts at § 13; see also R.C. 1.48.
The General Assembly did not tell any government agency to do “what it did not know it had to
do i.e., meet R.C. 2933.82 standards in cases prior to its effective date.” Roberts at J13. But the
General Assembly did tell those agencies that if they already possessed biological evidence that
was obtained before July 6, 2010, that evidence had to be retained and preserved in accordance
with the directives R.C. 2933.82.

The plain language of R.C. 2933.82 imposed well-considered obligations to retain,
preserve, and upon request, catalog criminal offense-related biological evidence. And it said that
those obligations apply to evidence which was already in the possession of defined agencies
when the statute took effect. This case is that simple. But even if additional statutory analysis is
desired, the appellate court’s interpretation was belied by the General Assembly’s noted
objectives in enacting R.C. 2933.82, its wise commitment to allowing access to reliable,

potentially exculpatory DNA testing, and the unjustifiable consequences of the statute’s
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interpretation by the court of appeals. See R.C. 1.49. The lower court’s erroneous decision must

be reversed.
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Guernsey County, Case No. 10CA000047

Farmer J.
{1} On June 30 1997, the Guernsey County Grand Jury indicted appellant,
Clarence Roberts on one count of aggravated robbe:y in violation of R.C. 2911 01 and

one count Df aggravated murder in wo[atlon of R.C. 2903.01 with a death penalty

specification. Said charges arose from the robbery and stabbing death of Leo Sinnett

on May 17, 1997.
{1]2} A jury trial commenced on September 15, 199? The jury found appetlant

gu&ity as charged, but d:d not recommend the death penalty The tnal court sentenced

appellant to life imprisonment wzthout parole. Appellant's convictions and sentence

were afﬁr.med on appeal. See, Slafe v. Roberts (November 24, 1998), Guernsey App.

No. QTCAZQ

{13} On September 30, 2010, appellant filed a motion to order preservation and
listing of evidence regarding both physical and biological avidence from his case. By

—

entry filed November 30, 2010, the trial court denied the motion.
{'[[4} -Appellant fled an appeal and this matter is now before this court for
consideration. Assignment of eror is as follows: - - | |
-{1[5A} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN DENYING
ROBERTS' MOTION TO ORDER PRESERVATION OF EVIDENCE AND LISTING OF

EVIDENCE IN VIOLATION OF THE MANDATES OF SB 77 AND O.R.C. §2933.82.°
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[

{6} Appellant c!a:ms the trial court erred in denying hlS request pursuaﬂt fo

R.C. 2033.82 for an inventory and preservation of ev:dence from hiS case. We

disagree.
{7} R.C. 2033.82 go\ierns preservation of biological evidence. Subsections
(BY1)(c), (B)(2), (B)(3), and (Bh)(4) state the following: |

{f8} "(B)(1) Each govemmentai e\ndence-retentlon entl‘ry that secures any,

biolegical evidence in re!atlon to an Inves’agat;on or prosecutlon of a cnmlnal offense or

delinquent act that is a‘wolaticn of sect:on 2903.01, 2003.02, or 2003.03, a viotation of

a violation of

section 2903.04 or 2903.06 that Is a felonty of the first or second degree,

section 2907.02 or 2907. 03 or division (A)(4) or (B) of section 290?.95_of the Revised

Code, or an attempt to comm|t a v:o!a’aon of sectlon 2907 02 of the Revised Code shall

secure the biological evidence for whichever of the foliowmg periods of time is

-

appllcab!e: .
{'lIQ} "(c) If any person Is convicted of or pleads guilty to the offense, or is

adjudicated a delinquent child for committmg the deimquen’c act, for the earlier of the._

following‘ (i) the expiration of the latest of the fol[owang periods of tzme thet apply to the

person: the period of time that the person is incarcerated, is in a department of youth

services institution or other juvenile facility, is under @ community control. sanctlon for

that offense, is under a@ny order of disposttion for that act, is on probation or parole for-

that offense, is under judicial release or supervised release for that act, is under post-

release control for that offense, is involved in civil litigation in connection with that

offense ‘or act, or is subject o registration and other duties imposed for that offense or
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act under sections 2950.04, 2050.041, 2950.05, and 2950.06 of the Revised Code or (i)}

thirty years. If after the period of thirty years the person remains incarcerated,_then the

governmental evidence-retention entity shall secure the "biological evidence uriil the

person is released from incarceration or dies.
{10} “(2) This section appi;es to evidence hkely to ccntam. biological material

that was in the possession of any governmental evidence-retention entity during the

-Invest:gatlon and prosecution of a cnmmai case ¢ delmquent ch:!d case lnvolvmg a

violaﬁon of eectlon 2903.01, 2903 02 or 2903 03 a wolatlon ‘of section 2903 04 or

2903.06 thet is a felony of the first or second degree, a violation of section 2807.02 or

2907.03 or of division (A)4) or (B) of section 2907.05 of the Revised Code, or an

: attempt to commit 2 v1o!ation of section 2907.02 of the Rewsed Code

{1]11} "(3) A governmental evidence-retention eniity that possesses biological

evidenice shall retain the biological evidence in the amount and manner sufficient to

develop. a DNA profile frorh the biological material contained in or included on the
gvidence.

{1112} "(4) Upon wrltten request by the defendant in a criminal case or the.
alleged delinguent child in a dellnquent chlld case mvolvzng a wolatlon of section
2903.01, 2903.02, or 2903.03, a viclation of sectlon 2603.04 or 2903. 06 thatis a felony
of the first or second degree, 4 violation of section 2907.02 or 2907.03 or of division
(A)(4) or (B) of sectlen 2907.05 of the Rev&sed Code; or an aﬁempt to commit a violation

of section 2907.02 of the Revised Code a governmental evidence-retention entity that

pcssesees biological evidence shatl prepare an inventory of the biological evidence that
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has been preserved in connection with the defendant's criminat case of the alleged

delinquent child’s delinquent child case.” (Emphasis added. )

{113} R.C. 0933.82 became effective on July 6, 2010. Appellant was charged,

tried, and convicted in 1997. In order for the statute to apply in appe!!ant's case, it must

 be -applied retrospectively. Pursuant to R.C. 1.48; "[al statute is presumed to be

prospective in its operatzon unless expressly made retrospective.” "If there is no clear

md=cat£on of - retroactwe apphcatlen, then the statute may only apply to cases which

| arlse subsequent to lts enactment " Kiser v. Coieman (1986) 28 O'mo st.3d 259, 262.

We note there is no express, clear provns:on in the statute for retrospecttve application.

{114} Appellant argues the use of the verb. "was" in subsection (B)(2) implies
retroactive applicatton ‘We disagrée that the use of the past tense "was” ekpress!y

makes the statute retroactive. Because the statute sets forth requirements involving the

preservation of evidence after conviction, the *was” refers to ewdence in possession of

any QOVemmentai evidence-retentlon entlty during the lnvestlgetlon and prosecutlon of

a.criminal case after July 6, 2010. The state cannot do what it did not know it had to do
i.e., mest R C. 2933 82 standards in cases prior to lts effectwe date ' |
{15} The statute creates new nahts and dutles upon the state o preserve

biological evidence Or o notify certain individuals in the event the evidence is o be

destroyed. As stated in the Ohio Legislative Service Commission Final Bif Analysis of
5.B. No. 77 as passed by the 128" General Assembly, effective July 6, 2010, R.C.
593382 "establishes within the Bureau of Criminal Identification and Investigation of the

AG's Office a Preservation of Biological Evidence Task Force." The analysis states in

relevant part:
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{416} "The act requires the Task Force to establish a system regarding the

proper preservation of biological evidence in Ohio and specifies that, in esfabliehing the

system, the Task Force must do‘ all of the fo!lewingi (1) devise standards regarding the

proper collection, retention, ‘and cataloguing of biological evidence for ongoing

investigations and prosecutions, and (2) recommend practices, protocols, models, and

resources for the cataloguing and accessibifity of preserved biological evidence already

in the'po'ssession of govern menia! evidence-retentior entities.

{17} “The act provides that, in consultation with the Task Force, the Division of

Criminel Justice Semces of the Department of Public Safety must admmlster and

conduct fraining programs for law enforcement officers and other relevant employees

who are_charged with preserving and catalogurng biclogical evidence regardlng the

methods and_ procedures referenced in the act's provisions described above that require

or relate to the presenfation of biological evidence. (R.C. 109.561, and 2933.82(C).)."
{18} In his September 30, 2010 motion, appellant requested "the preservation
of all physicel evidence in the above styled ceuse,, including and specifically the clothing
'of'the vicﬁrn herein.” Appellant argues "recent advences in DNA technology known as
touch DNA' which can conclusively establish.the presence of epithelial cell matter on
objects touched by a person” could exonerate him. Appellant argues this technology
could prove that it was another individual who removed the victim;s wallet from his
pocket and killed htm Because this item has not been preserved pursuant to the

practices and protocois under the new task force, appeilant cannot now benefit fro_rﬁ

retrospective application of the statute.
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{919} Upon review, we find the provisions of R.C. 2933.82 are i0 be applied

prospective only.
{920} The sole assignment of error is denied.

{21} The judgment of the Court of Common Pleas of Guernsey County, Ohao is

hereby affirmed.
By Farmer, J.
- Gwin, P.J. ahd

Edwards, J. concur.
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"IN THE COURT OF APPEALS FOR GUERNSEY COUNTY, OHIO

FIFTH APPELLATE DISTRICT FILED
COURT OF APPEALS

SEP 27 2011

. GUERNSEY COUNTY, OHI0

STATE OF QHIO Teress A. Dankorvic, Clerk of Court

Plaintiff-Appellee

vs- JUDGMENT ENTRY

CLARENCE D. ROBERTS

Defendant-Appellant Case No. 10CA000047

For the reasons stated in our accompanying Memorandum-Opinion, the

judgment of the Court of Common Pleas of Guernsey County, Ohio is affirmed. Costs

to apbellént.
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C‘Gﬁ,’m FEEJED
IN THE COURT OF COMMON PLEAS HMON PLEAS cOURT

GUERNSEY COUNTY, OHIO NOV 38 201
CURRNSEY COUNT:

STATE OF OHIO, et A, Danty <:-;a-,-§; ;{zf;
Plaintiff, CASE NO. 97-CR-63

VS,

CLARENCE D. (SKIP) ROBERTS, ENTRY
Defendant.

This case comes before the Court for non-oral hearing upon Defendant’s Motion
to Ordér Preservation and Listing of Evidence, filed by Defendant, pro se, on September

30, 2010.

The Court finds that Defendant asks the Court to order the prosecuting attorney to
ensure the preservation of all physical evidence in this case and to compile and certify a
listing of all such evidence while Defendant is attempting to obtain the services ofa
scientist certified in “touch DNA” collection and analysis in order to examine the

evidence in this case.

The Court finds that even if John LaFollett’s DNA could be found on the clothing
of the victim, specifically the pocket, the evidence would not disclose a strong probability
that it would change the result if a new trial would be granted and merely would impeach
and contradict the former evidence. See Ohio v. Petro (1947), 148 Ohio St. 505.

Defendant’s Motion is hereby DENIED.

IT IS SO ORDERED,

JUDGE OF THE COMMON PLEAS
GUERNSEY COUNTY, OHIO

COURT

ce: Prosecuting Attorney
Clarence D. Roberts, Defendant, #351-300, Allen Correctional Institution, P.O.

Box 4501, Lima, OH 45802-4501
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ORC Ann. 1.48 (2012)

§ 1.48. Statute presumed prospective

A statute is presumed to be prospective in its operation unless expressly made retrospective.
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ORC Ann. 1.49 (2012)

§ 1.49. Ambiguous statutes

If a statute is ambiguous, the court, in determining the intention of the legislature, may consider

among other matters:

(A) The object sought to be attained;

(B) The circumétances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or similar

subjects;

(E) The consequences of a particular construction;

(F) The administrative construction of the statute.

HISTORY:

134 v H 607. Eff 1-3-72.
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ORC Ann. 109.561 (2012)

§ 109.561. Preservation of biological evidence task force

There is hereby established within the bureau of criminal identification and investigation a
preservation of biological evidence task force. The task force shall consist of officers and employ-
ees of the bureau; a representative from the Ohio prosecutors association; a representative from the
Ohio state coroners association; a representative from the Ohio association of chiefs of police; a
representative from the Ohio public defenders office, in consultation with the Ohio innocence pro-
ject; a representative from the division of criminal justice services of the department of public safe-
ty; and a representative from the buckeye state sheriffs association. The task force shall perform the
duties and functions specified in division (C) of section 2933.82 of the Revised Code.

HISTORY:

153vS877,§1, eff. 7-6-10; 153 vS 58, § 1, eff. 9-17-10.
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§ 2933.82. Preservation of biological evidence; preparation of inventory

(A) As used in this section:
(1) (a) "Biological evidence” means any of the following:
(i) The contents of a sexual assault examination Kit;

(ii) Any item that contains blood, semen, hair, saliva, skin tissue, fingernail scrapings,
bone, bodily fluids, or any other identifiable biological material that was collected as part of a
criminal investigation or delinquent child investigation and that reasonably may be used to incrimi-
nate or exculpate any person for an offense or delinquent act. '

(b) The definition of "biological evidence" set forth in division (A)(1)(2) of this section
applies whether the material in question is cataloged separately, such as on a slide or swab or in a
test tube, or is present on other evidence, including, but not limited to, clothing, ligatures, bedding
or other household material, drinking cups or containers, or cigarettes.

(2) "Biological material" has the same meaning as in section 2953.71 of the Revised Code.
(3) "DNA" has the same meaning as in section 109.573 [109.57.3] of the Revised Code.
(4) "Profile" means a unique identifier of an individual, derived from DNA.

(5) "Prosecutor™ has the same meaning as in section 2935.01 of the Revised Code.

(6) _“Governmental evidence-retention entity" means all of the following:

(a) Any law enforcement agency, prosecutor's office, court, public hospital, crime labora-
tory, or other governmental ot public entity or individual within this state that is charged with the
collection, storage, or retrieval of biological evidence;
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(b) Any official or employee of any entity or individual described in division (A)(6)(a) of
this section.

(B) (1) Each governmental evidence-retention entity that secures any biological evidence in re-
lation to an investigation or prosecution of a criminal offense or delinquent act that is a violation of
section 2903.01, 2903.02, or 2903.03, a violation of section 2903.04 or 2903.06 that is a felony of
the first or second degree, a violation of section 2907.02 or 2907.03 or division (A)(4) or (B) of sec-
tion 2907.05 of the Revised Code, or an attempt to commit a violation of section 2907.02 of the Re-
vised Code shall secure the biological evidence for whichever of the following periods of time is

applicable:

(a) For a violation of section 2903.01 or 2903.02 of the Revised Code, for the period of
time that the offense or act remains unsolved;

(b) For a violation of section 2903.03, a violation of section 2903.04 or 2903.06 thatis a
felony of the first or second degree, a violation of section 2907.02 or 2907.03 or of division (A)(4)
or (B) of section 2907.05 of the Revised Code, or an attempt to commit a violation of section
2907.02 of the Revised Code, for a period of thirty years if the offense or act remains unsolved;

(¢) If any person is convicted of or pleads guilty to the offense, or is adjudicated a delin-
quent child for committing the delinquent act, for the earlier of the following: (i) the expiration of
the latest of the following periods of time that apply to the person: the period of time that the person
is incarcerated, is in a department of youth services institution or other juvenile facility, is under a
community control sanction for that offense, is under any order of disposition for that act, is on
probation or parole for that offense, is under judicial release or supervised release for that act, is
under post-release control for that offense, is involved in civil litigation in comnection with that of-

fense or act, or is subject to registration and other duties imposed for that offense or act under sec-
fions 2950.04, 2950.041 [2950.04.1], 2950.05, and 2950.06 of the Revised Code or (ii) thirty years.
If after the period of thirty years the person remains incarcerated, then the governmental evi-
dence-retention entity shall secure the biological evidence until the person is released from incar-
ceration or dies.

(2) This section applies to evidence likely to contain biological material that was in the pos-
session of any governmental evidence-retention entity during the investigation and prosecution of a
criminal case or delinquent child case involving a violation of section 2903.01, 2903.02, or 2903.03,
a violation of section 2903.04 or 2903.06 that is a felony of the first or second degree, a violation of
section 2907.02 or 2907.03 or of division (A)(4) or (B) of section 2907.05 of the Revised Code, ot
an attempt to commit a violation of section 2907.02 of the Revised Code.

(3) A governmental evidence-Tetention entity that possesses biological evidence shall retain
the biological evidence in the amount and manner sufficient to develop a DNA profile from the bi-
ological material contained in or included on the evidence.

(4) Upon written request by the defendant in a criminal case or the alleged delinquent child in
a delinquent child case involving a violation of section 2903.01, 2903.02, or 2903.03, a violation of
section 2903.04 or 2903.06 that is a felony of the first or second degree, a violation of section
2907.02 or 2907.03 or of division (A)(4) or (B) of section 2907.05 of the Revised Code, or an at-
tempt to commit a violation of section 2907.02 of the Revised Code, a governmental evi-
dence-retention entity that possesses biological evidence shall prepare an inventory of the biological
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evidence that has been preserved in connection with the defendant's criminal case or the alleged de-
linquent child's delinquent child case.

(5) Except as otherwise provided in division (B)(7) of this section, a governmental evi-
dence-retention entity that possesses biological evidence that includes biclogical material may de-
- stroy the evidence before the expiration of the applicable period of time specified in division (B)(1)
of this section if all of the following apply:

(2) No other provision of federal or state law requires the state to preserve the evidence.

(b) The governmental evidence-retention entity, by certified mail, return receipt requested,
provides notice of intent to destroy the evidence to all of the following:

(i) All persons who remain in custody, incarcerated, in a department of youth services
institution or other juvenile facility, under a community control sanction, under any order of dispo-
sition, on probation or parole, under judicial release or supervised release, under post-release con-
trol, involved in civil litigation, or subject to registration and other duties imposed for that offense
or act under sections 2930.04, 2950.041 [2950.04.1], 2950.05, and 2950.06 of the Revised Code as
a result of a criminal conviction, delinquency adjudication, or commitment related to the evidence
in question; '

(ii) The attorney of record for each person who is in custody in any circumstance de-
scribed in division (B)(5)(b)(i) of this section if the attorney of record can be located,

(iii) The state public defender;

(iv) The office of the prosecutor of record in the case that resulted in the custody of the
person in custody in any circumstance described in division (B)(5)(b)(i) of this section;

(v) The attormey general.

(¢) No person who is notified under division (B)}(5)(b) of this section does either of the
following within one year after the date on which the person receives the notice:

(i) Files a motion for testing of evidence under sections 2953.71 to 2953.81 or section
2953.82 of the Revised Code;

| (i) Submits a written request for retention of evidence to the governmental evi-
dence-retention entity that provided notice of its intent to destroy evidence under division (B)(5)(b)
of this section.

(6) Except as otherwise provided in division (B)(7) of this section, if, after providing notice
under division (B)(5)(b) of this section of its intent to destroy evidence, a governmental evi-
dence-retention entity receives a written request for retention of the evidence from any person to
whom the notice is provided, the governmental evidence-retention entity shall retain the evidence
while the person referred to in division (B)(5)(b)(i) of this section remains in custody, incarcerated,
in a department of youth services institution or other juvenile facility, under a community control
sanction, under any order of disposition, on probation or parole, under judicial release or supervised
release, under post-release control, involved in civil litigation, or subject to registration and other
duties imposed for that offense or act under sections 2950.04, 2950.041 [2950.04.1], 2950.05, and
2950.06 of the Revised Code as a result of a criminal conviction, delinquency adjudication, or
commitment related to the evidence in question.
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(7) A governmental evidence-retention entity that possesses biological evidence that includes
biological material may destroy the evidence {ive years after a person pleads guilty or no contest to
a violation of section 2903.01, 2903.02, or 2903.03, a violation of 2903.04 or 2903.06 that is a fel-
ony of the first or second degree, a violation of section 2907.02, 2907.03, division (A)(4) or (B) of
section 2907.05, or an attempt to commit a violation of section 2907.02 of the Revised Code and all
appeals have been exhausted unless, upon a motion to the court by the person who pleaded guilty or
no contest or the person's attorney and notice to those persons described in division (B)(5)(b) of this
section requesting that the evidence not be destroyed, the court finds good cause as to why that evi-

dence must be retained.

(8) A governmental evidence-retention entity shall not be required to preserve physical evi-
dence pursuant to this section that is of such a size, bulk, or physical character as to render retention
impracticable. When retention of physical evidence that otherwise would be required to be retained
pursuant to this section is impracticable as described in this division, the governmental evi-

" dence-retention entity that otherwise would be required to retain the physical evidence shall remove
and preserve portions of the material evidence likely to contain biological evidence related to the
offense, in a quantity sufficient to permit future DNA testing before returning or disposing of that

physical evidence.

(C) (1) The preservation of biological evidence task force established within the bureau of
criminal identification and investigation under section 109.561 [109.56.1] of the Revised Code shall
establish a system regarding the proper preservation of biological evidence in this state. In estab-
lishing the system, the task force shall do all of the following:

_ (a) Devise standards regarding the proper collection, retention, and cataloguing of biolog-
ical evidence for ongoing investigations and prosecutions;

(b) Recommend practices, protocols, models, and resources for the cataloging and acces-
sibility of preserved biological evidence already in the possession of governmental evi-
dence-retention entities. '

(2) In consultation with the preservation of biological evidence task force described in divi-
sion (C)(1) of this section, the office of the attorney general shall administer and conduct training

programs for law enforcement officers and other relevant employees who are charged with preserv-
ing and cataloging biological evidence regarding the methods and procedures referenced in this sec-

tion. '

HISTORY:
153 v S 77, § 1, eff. 7-6-10; 153 v S 58, § 1, eff. 9-17-10.
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§ 2953.21. Petition for postconviction relief

(A) (1) (a) Any person who has been convicted of a criminal offense or adjudicated a delinquent
child and who claims that there was such a denial or infringement of the person's rights as to render
the judgment void or voidable under the Ohio Constitution or the Constitution of the United States,
and any person who has been convicted of a criminal offense that is a felony and who is an offend-
er, for whom DNA testing that was performed under sections 2953.71 to 2953.81 of the Revised
Code or under former section 2953.82 of the Revised Code and analyzed in the context of and upon
consideration of all available admissible evidence related to the person's case as described in divi-
sion (D) of section 2953.74 of the Revised Code provided results that establish, by clear and con-
vincing evidence, actual innocence of that felony offense or, if the person was sentenced to death,
establish, by clear and convincing evidence, actual innocence of the aggravating circumstance or
circumstances the person was found guilty of committing and that is or are the basis of that sentence
of death, may file a petition in the court that imposed sentence, stating the grounds for relief relied
upon, and asking the court to vacate or set aside the judgment or sentence or to grant other appro-
priate relief. The petitioner may file a supporting affidavit and other documentary evidence in sup-

port of the claim for relief.

(b) As used in division (A)(1)(a) of this section, "actual innocence” means that, had the
results of the DNA testing conducted under sections 2953.71 to 2953.81 of the Revised Code or un-
der former section 2953.82 of the Revised Code been presented at trial, and had those results been
analyzed in the context of and upon consideration of all available admissible evidence related to the
person's case as described in division (D) of section 2953.74 of the Revised Code no reasonable
factfinder would have found the petitioner guilty of the offense of which the petitioner was con-
victed, or, if the person was sentenced to death, no reasonable factfinder would have found the peti-
tioner guilty of the aggravating circumstance or circumstances the petitioner was found guilty of
committing and that is or are the basis of that sentence of death.
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(¢) As used in divisions (A)(1)(a) and (b) of this section, "former section 2953.82 of the
Revised Code" means section 2953.82 of the Revised Code as it existed prior to the effective date of

this amendment.

(2) Except as otherwise provided in section 2953.23 of the Revised Code, a petition under di-
vision (A)(1) of this section shall be filed no later than one hundred eighty days after the date on
which the trial transctipt is filed in the court of appeals in the direct appeal of the judgment of con-
viction or adjudication or, if the direct appeal involves a sentence of death, the date on which the
trial transcript is filed in the supreme court. If no appeal is taken, except as otherwise provided in
section 2953.23 of the Revised Code, the petition shall be filed no later than one hundred eighty
days after the expiration of the time for filing the appeal.

(3) In a petition filed under division (A) of this section, a person who has been sentenced to
death may ask the court to render void or voidable the judgment with respect to the conviction of
aggravated murder or the specification of an aggravating circumstance or the sentence of death.

(4) A petitioner shall state in the original or amended petition filed under division (A) of this
section all grounds for relief claimed by the petitioner. Except as provided in section 2953.23 of the
Revised Code, any ground for relief that is not so stated in the petition is waived.

(5) If the petitioner in a petition filed under division (A) of this section was convicted of or
pleaded guilty to a felony, the petition may include a claim that the petitioner was denied the equal
protection of the laws in violation of the Ohio Censtitution or the United States Constitution be-
cause the sentence imposed upon the petitioner for the felony was part of a consistent pattern of
disparity in sentencing by the judge who imposed the sentence, with regard to the petitioner's race,
gender, ethnic background, or religion. If the supreme court adopts a rule requiring a court of com-
mon pleas to maintain information with regard to an offender’s race, gender, ethnic background, or
religion, the supporting evidence for the petition shall include, but shall not be limited to, a copy of
that type of information relative to the petitioner's sentence and copies of that type of information
relative to sentences that the same judge imposed upon other persons.

(B) The clerk of the court in which the petition is filed shall docket the petition and bring it
promptly to the attention of the court. The clerk of the court in which the petition is filed immedi-
ately shall forward a copy of the petition to the prosecuting attorney of that county.

(C) The court shall consider a petition that is timely filed under division (A)(2) of this section
even if a direct appeal of the judgment is pending. Before granting a hearing on a petition filed un-
der division (A) of this section, the court shall determine whether there are substantive grounds for
relief. In making such a determination, the court shall consider, in addition to the petition, the sup-
porting affidavits, and the documentary evidence, all the files and records pertaining to the pro-
ceedings against the petitioner, including, but not limited to, the indictment, the court's journal en-
tries, the journalized records of the clerk of the court, and the court reporter's transcript. The court
reporter's transcript, if ordered and certified by the court, shall be taxed as court costs. If the court
dismisses the petition, it shall make and file findings of fact and conclusions of law with respect to

such dismissal. _ _
(D) Within ten days after the docketing of the petition, or within any further time that the court
may fix for good cause shown, the prosecuting attorney shall respond by answer or motion. Within

twenty days from the date the issues are raised, either party may move for summary judgment. The
right to summary judgment shall appear on the face of the record.
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(B) Unless the petition and the files and records of the case show the petitioner is not entitled to
relief, the court shall proceed to a prompt hearing on the issues even if a direct appeal of the case is
pending. If the court notifies the parties that it has found grounds for granting relief, either party
may Tequest an appellate court in which a direct appeal of the judgment is pending to remand the
pending case to the court.

(F) At any time before the answer or motion is filed, the petitioner may amend the petition with
or without leave or prejudice to the proceedings. The petitioner may amend the petition with leave
of court at any time thereafter.

(G) If the court does not find grounds for granting relief, it shall make and file findings of fact
and conclusions of law and shall enter judgment denying relief on the petition. If no direct appeal of
the case is pending and the court finds grounds for relief or if a pending direct appeal of the case has
been remanded to the court pursuant to a request made pursuant to division (E) of this section and
the court finds grounds for granting relief, it shall make and file findings of fact and conclusions of
law and shall enter a judgment that vacates and sets aside the judgment in question, and, in the case
of a petitioner who is a prisoner in custody, shall discharge or resentence the petitioner or grant a
new trial as the court determines appropriate. The court also may make supplementary orders to the
relief granted, concerning such matters as rearraignment, retrial, custody, and bail. If the trial court's
order granting the petition is reversed on appeal and if the direct appeal of the case has been re-
manded from an appellate court pursuant to a request under division (E) of this section, the appel-
late court reversing the order granting the petition shall notify the appellate court in which the direct
appeal of the case was pending at the time of the remand of the revérsal and remand of the trial
court's order. Upon the reversal and remand of the trial court's order granting the petition, regardless
of whether notice is sent or received, the direct appeal of the case that was remanded is reinstated.

(H) Upon the filing of a petition pursuant to division (A) of this section by a person sentenced to
death, only the supreme court may stay execution of the sentence of death.

(I) (1) If a person sentenced to death intends to file a petition under this section, the court shall
appoint counsel to represent the person upon a finding that the person is indigent and that the person
either accepts the appointment of counsel or is unable to make a competent decision whether to ac-
cept or reject the appointment of counsel. The court may decline 1o appoint counsel for the person
only upon a finding, after a hearing if necessary, that the person rejects the appointment of counsel
and understands the legal consequences of that decision or upon a finding that the person is not in-

digent.

(2) The court shall not appoint as counsel under division (I)(1) of this section an attorney
who represented the petitioner at trial in the case to which the petition relates unless the person and
the attorney expressly request the appointment. The court shall appoint as counsel under division
(1)(1) of this section only an attorney who is certified under Rule 20 of the Rules of Superintend-
ence for the Courts of Ohio to represent indigent defendants charged with or convicted of an offense
for which the death penalty can be or has been imposed. The ineffectiveness or incompetence of
counsel during proceedings under this section does not constitute grounds for reliefin a proceeding
under this section, in an appeal of any action under this section, or in an application to reopen a di-
rect appeal.

(3) Division (I) of this section does not preclude attorneys who represent the state of Ohio
from invoking the provisions of 28 U.S.C. 154 with respect to capital cases that were pending in
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federal habeas corpus proceedings prior to July 1, 1996, insofar as the petitioners in those cases
were represented in proceedings under this section by one or more counsel appointed by the court
under this section or section 120.06, 120.16, 120.26, or 120.33 of the Revised Code and those ap-
pointed counsel meet the requirements of division (I)(2) of this section. '

(7) Subject to the appeal of a sentence for a felony that is authorized by section 2953.08 of the
Revised Code, the remedy set forth in this section is the exclusive remedy by which a person may
bring a collateral challenge to the validity of a conviction or sentence in a criminal case or to the
validity of an adjudication of a child as a delinquent child for the commission of an act that would
be a criminal offense if committed by an adult or the validity of a related order of disposition.

HISTORY:

131 v 684 (Eff 7-21-65); 132 v H 742 (Bff 12-9-67); 141 v H 412 (Eff 3-17-87); 145 v H 571
(Eff 10-6-94); 146 v S 4 (Eff 9-21-95); 146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v S
258 (Eff 10-16-96); 149 v H 94. Eff 9-5-2001; 150 v S 11, § 1, eff. 10-29-03; 151 v § 262, § 1, eff.
7-11-06; 153 v S 77, § 1, eff. 7-6-10.
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§ 2953.71. Definitions

As used in sections 2953.71 to 2953.83 of the Revised Code:

(A) "Application” or "application for DNA testing” means a request through postconviction
relief for the state to do DNA testing on biological material from the case in which the offender was
convicted of the offensc for which the offender is an eligible offender and is requesting the DNA
testing under sections 2953.71 to 2953.81 of the Revised Code.

(B) "Biological material” means any product of a human body containing DNA.

(C) "Chain of custody" means a record or other evidence that tracks a subject sample of bio-
fogical material from the time the biological material was first obtained until the time it currently
exists in its place of storage and, in relation to a DNA sample, a record or other evidence that tracks
the DNA sample from the time it was first obtained until it currently exists in its place of storage.
For purposes of this division, examples of when biological material or a DNA sample is first ob-
tained include, but are not limited to, obtaining the material or sample at the scene of a crime, from
a victim, from an offender, or in any other manner or time as is appropriate in the facts and circum-

stances present.

(D) "Custodial agency" means the group or entity that has the responsibility to maintain bio-
logical material in question.

(E) "Custodian" means the person who is the primary representative of a custodial agency.

(F) "Eligible offender" means an offender who is eligible under division (C) of section
2953.72 of the Revised Code to request DNA testing to be conducted under sections 2953.71 to
2953.81 of the Revised Code.
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(G) "Exclusion" or "exclusion result” means a result of DNA testing that scientifically pre-
cludes or forecloses the subject offender as a contributor of biological material recovered from the
crime scene or victim in question, in relation to the offense for which the offender is an eligible of-
fender and for which the sentence of death or prison term was imposed upon the offender.

(H) "Extracting personnel" means medically approved personnel who are employed to phys-
ically obtain an offender's DNA specimen for purposes of DNA testing under sections 2953.71 to
2953.81 of the Revised Code.

(D) "Inclusion" or "inclusion result” means a result of DNA testing that scientifically cannot
“exclude, or that holds accountable, the subject offender as a contributor of biological material re-
covered from the crime scene or victim in question, in relation to the offense for which the offender
is an eligible offender and for which the sentence of death or prison term was imposed upon the of-

fender.

(¥) "Inconclusive" or "inconclusive result” means a result of DNA testing that is rendered
when a scientifically appropriate and definitive DNA analysis or result, or both, cannot be deter-
mined.

(K) "Offender” means a criminal offender who was sentenced by a court, or by ajury and a
court, of this state.

(L) "Outcome determinative" means that had the results of DNA testing of the subject of-
fender been presented at the trial of the subject offender requesting DNA testing and been found
relevant and admissible with respect to the felony offense for which the offender is an eligible of-
fender and is requesting the DNA testing, and had those results been analyzed in the context of and
upon consideration of all available admissible evidence related to the offender's case as described in
division (D) of section 2953.74 of the Revised Code, there is a strong probability that no reasonable
factfinder would have found the offender guilty of that offense or, if the offender was sentenced to
death relative to that offense, would have found the offender guilty of the aggravating circumstance
or circumstances the offender was found guilty of committing and that is or are the basis of that

sentence of death.
(M) "Parent sample” means the biological material first obtained from a crime scene or a vic-

tim of an offense for which an offender is an eligible offender, and from which a sample will be
presently taken to do a DNA comparison to the DNA of the subject offender under sections 2953.71

to 2953.81 of the Revised Code.

(N) "Prison" and "community control sanction” have the same meanings as in section
2929.01 of the Revised Code.

(O) "Prosecuting attorney” means the prosecuting attorney who, or whose office, prosecuted
the case in which the subject offender was convicted of the offense for which the offender is an eli-

gible offender and is requesting the DNA testing.
(P) "Prosecuting authority" means the prosecuting attorney or the attorney general.

(Q) "Reasonable diligence" means a degree of diligence that is comparable to the diligence a
reasonable person would employ in searching for information regarding an important matter in the

person's own life.
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(R) "Testing authority" means a laboratory at which DNA testing will be conducted under
sections 2953.71 to 2953.81 of the Revised Code.

(S) "Parole" and "post-release control” have the same meanings as in secﬁoﬁ 2967.01 of the
Revised Code.

(T) "Sexually oriented offense” and "child-victim oriented offense" have the same meanings
as in section 2950.01 of the Revised Code. :

(U) "Definitive DNA test” means a DNA test that clearly establishes that biological material
from the perpetrator of the crime was recovered from the crime scene and also clearly establishes
whether or not the biological material is that of the eligible offender. A prior DNA test is not defini-
tive if the eligible offender proves by a preponderance of the evidence that because of advances in
DNA technology there is a possibility of discovering new biological material from the perpetrator
that the prior DNA test may have failed to discover. Prior testing may have been a prior "definitive
DNA test" as to some biological evidence but may not have been a prior "definitive DNA test" as to
other biological evidence.

HISTORY: |
150 v S 11, § 1, Bff 10-29-03; 151 v $ 262, § 1, eff. 7-11-06; 153 v S 77, § 1, eff. 7-6-10.
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§ 2953.72. Eligible offender may submit application and acknowledgment for DNA testing

(A) Any eligible offender who wishes to request DNA testing under sections 2953.71 t0 2953.81
of the Revised Code shall submit an application for the testing to the court of common pleas speci-
fied in section 2953.73 of the Revised Code, on a form prescribed by the attorney general for this
purpose. The eligible offender shall submit the application in accordance with the procedures set
forth in section 2953.73 of the Revised Code. The eligible offender shall specify on the application
the offense or offenses for which the offender is an eligible offender and is requesting the DNA
testing. Along with the application, the eligible offender shall submit an acknowledgment that is on
a form prescribed by the attorney general for this purpose and that is signed by the offender. The
acknowledgment shall set forth all of the following:

(1) That sections 2953.71 to 2953.81 of the Revised Code contemplate applications for DNA
testing of an eligible offender at a stage of a prosecution or case after the offender has been sen-
tenced, that any exclusion or inclusion result of DNA testing rendered pursuant to those sections
may be used by a party in any proceeding as described in section 2953.81 of the Revised Code, and
that all requests for any DNA testing made at trial will continue to be handled by the prosecuting

attorney in the case;
(2) That the process of conducting postconviction DNA testing for an eligible offender under

sections 2953.71 to 2953.81 of the Revised Code begins when the offender submits an application
under section 2953.73 of the Revised Code and the acknowledgment described in this section;

(3) That the eligible offender must submit the application and acknowledgment to the court
of common pleas that heard the case in which the offender was convicted of the offense for which
the offender is an eligible offender and is requesting the DNA testing;
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_ (4) That the state has established a set of criteria set forth in section 2953.74 of the Revised
Code by which eligible offender applications for DNA testing will be screened and that a judge of a
~ court of common pleas upon receipt of a properly filed application and accompanying acknowl-

edgment will apply those criteria to determine whether to accept or reject the application;

(5) That the results of DNA testing conducted under sections 2953.71 to 2953.81 of the Re-
vised Code will be provided as described in section 2953.81 of the Revised Code to all parties in the
postconviction proceedings and will be reported to various courts;

(6) That, if DNA testing is conducted with respect to an offender under sections 2953.71 to
2953.81 of the Revised Code, the state will not offer the offender a retest if an inclusion result is
achieved relative to the testing and that, if the state were to offer a retest after an inclusion result,
the policy would create an atmosphere in which endless testing could occur and in which postcon-
viction proceedings could be stalled for many years;

(7) That, if the court rejects an eligible offender’s application for DNA testing because the
offender does not satisfy the acceptance criteria described in division (A)(4) of this section, the
court will not accept or consider subsequent applications;

: (8) That the acknowledgment memorializes the provisions of sections 2953.71 to 2953.81 of

the Revised Code with respect to the application of postconviction DNA testing to offenders, that
those provisions do not give any offender any additional constitutional right that the offender did
not already have, that the court has no duty or obligation to provide postconviction DNA testing to
offenders, that the court of common pleas has the sole discretion subject to an appeal as described in
this division to determine whether an offender is an eligible offender and whether an cligible of-
fender's application for DNA testing satisfies the acceptance criteria described in division (A)(4) of
this section and whether the application should be accepted or rejected, that if the court of common
pleas rejects an eligible offender's application, the offender may seek leave of the supreme court to
appeal the rejection to that court if the offender was sentenced to death for the offense for which the
offender is requesting the DNA testing and, if the offender was not sentenced to death for that of-
fense, may appeal the rejection to the court of appeals, and that no determination otherwise made by
the court of common pleas in the exercise of its discretion regarding the eligibility of an offender or
regarding postconviction DNA testing under those provisions is reviewable by or appealable to any
court;

(9) That the manner in which sections 2953.71 10 2953.81 of the Revised Code with respect
to the offering of postconviction DNA testing to offenders are carried out does not confer any con-
stitutional right upon any offender, that the state has established guidelines and procedures relative
to those provisions to ensure that they are carried out with both justice and efficiency in mind, and
that an offender who participates in any phase of the mechanism contained in those provisions, in-
cluding, but not limited to, applying for DNA testing and being rejected, having an application for
DNA testing accepted and not receiving the test, or having DNA testing conducted and receiving
unfavorable results, does not gain as a result of the participation any constitutional right to chal-
lenge, or, except as provided in division (A)(8) of this section, any right to any review or appeal of,
_ the manner in which those provisions are carried out;

(10) That the most basic aspect of sections 2953.71 to 2953.81 of the Revised Code is that, in
order for DNA testing to occur, there must be an offender sample against which other evidence may
be compared, that, if an eligible offender's application is accepted but the offender subsequently re-
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fuses to submit to the collection of the sample of biological material from the offender or hinders
the state from obtaining a sample of biological material from the offender, the goal of those provi-
sions will be frustrated, and that an offender's refusal or hindrance shall cause the court to rescind
its prior acceptance of the application for DNA testing for the offender and deny the application.

(B) The attorney general shall prescribe a form to be used to make an application for DNA test-
ing under division (A) of this section and section 2953.73 of the Revised Code and a form to be used
to provide the acknowledgment described in division (A) of this section. The forms shall include all
information described in division (A) of this section, spaces for an offender to insert all information
necessary to complete the forms, including, but not limited to, specifying the offense or offenses for
which the offender is an eligible offender and is requesting the DNA testing, and any other infor-
mation or material the attorney general determines is necessary or relevant. The attorney general
shall distribute copies of the prescribed forms to the department of rehabilitation and correction, the
department shall ensure that each prison in which offenders are housed has a supply of copies of the
forms, and the department shall ensure that copies of the forms are provided free of charge to any
offender who requests them.

(C).(l) An offender is eligible to request DNA testing to be conducted under sections 2953.71 to
2953.81 of the Revised Code only if all of the following apply:

(a) The offense for which the offender claims to be an eligible offender is a felony, and
the offender was convicted by a judge or jury of that offense.

(b) One of the following applies:

(i) The offender was sentenced to a prison term or sentence of death for the felony de-
scribed in division (C)(1)(a) of this section, and the offender is in prison serving that prison term or
under that sentence of death, has been paroled or is on probation regarding that felony, is under
post-release control regarding that felony, or has been released from that prison term and is under a
community control sanction regarding that felony.

(ii) The offender was not sentenced to a prison term or sentence of death for the felony
described in division (C)(1)(a) of this section, but was sentenced to a community control sanction
for that felony and is under that community control sanction.

(iii) The felony described in division (C)(1)(a) of this section was a sexually oriented
offense or child-victim oriented offense, and the offender has a duty to comply with sections
2950.04, 2950.041 [2950.04.1], 2950.05, and 2950.06 of the Revised Code relative to that felony.

(2) An offender is not an eligible offender under division (C)( 1) of this section regarding any
offense to which the offender pleaded guilty or no contest.

(3) An offender is not an eligible offender under division (C)(1) of this section regarding any
offense if the offender dies prior to submitting an application for DNA testing related to that offense
under section 2953.73 of the Revised Code.

HISTORY:
150 v S 11, § 1, eff. 10-29-03; 151 v S 262, § 1, eff. 7-11-06; 153 v S 77, § 1, eff. 7-6-10.
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§ 2953.73. Submission of application; response; court determination as to whether to accept or re-
ject application; appeals

(A) An eligible offender who wishes to request DNA testing to be conducted under sections
2953.71 to 2953.81 of the Revised Code shall submit an application for DNA testing on a form pre-
scribed by the attorney general for this purpose and shall submit the form to the court of common
pleas that sentenced the offender for the offense for which the offender is an eligible offender and is
requesting DNA testing. '

(B) If an eligible offender submits an application for DNA testing under division (A) of this sec-
tion, upon the submission of the application, all of the following apply:

(1) The eligible offender shall serve a copy of the application on the prosecuting attorney and
the attorney general.

(2) The application shall be assigned to the judge of that court of common pleas who was the
trial judge in the case in which the eligible offender was convicted of the offense for which the of-
fender is requesting DNA testing, or, if that judge no longer is & judge of that court, it shall be as-
signed according to court rules. The judge to whom the application is assigned shall decide the ap-
plication. The application shall become part of the file in the case.

(C) If an eligible offender submits an application for DNA testing under division (A) of this sec-
tion, regardless of whether the offender has commenced any federal habeas corpus proceeding rela-
five to the case in which the offender was convicted of the offense for which the offender is an eli-
gible offender and is requesting DNA testing, any response to the application by the prosecuting
attorney or the attorney general shall be filed not later than forty-five days after the date on which
the eligible offender submits the application. The prosecuting attorney or the attorney general, or
both, may, but are not required to, file a response to the application. If the prosecuting attorney or
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the attorney general files a response under this division, the prosecuting attorney or attorney gen-
eral, whoever filed the response, shall serve a copy of the response on the eligible offender.

(D) If an eligible offender submits an application for DNA testing under division (A) of this
section, the court shall make the determination as to whether the application should be accepted or
rejected. The court shall expedite its review of the application. The court shall make the determina-
tion in accordance with the criteria and procedures set forth in sections 2953.74 to 2953.81 of the
Revised Code and, in making the determination, shall consider the application, the supporting affi-
davits, and the documentary evidence and, in addition to those materials, shall consider all the files
and records pertaining to the proceedings against the applicant, including, but not limited to, the in-
dictment, the court's journal entries, the journalized records of the clerk of the court, and the court
reporter's transcript and all responses to the application filed under division (C) of this section bya
prosecuting attorney or the attorney general, unless the application and the files and records show
the applicant is not entitled to DNA testing, in which case the application may be denied. The court
is not required to conduct an evidentiary hearing in conducting its review of, and in making its de-
termination as to whether to accept or reject, the application. Upon making its determination, the
court shall enter a judgment and order that either accepts or rejects the application and that includes
within the judgment and order the reasons for the acceptance or rejection as applied to the criteria
and procedures set forth in sections 2953.71 to 2953.81 of the Revised Code. The court shall send a
copy of the judgment and order to the eligible offender who filed it, the prosecuting attorney, and
the attorney general.

(E) A judgment and order of a court entered under division (D) of this section is appealable only
as provided in this division. If an eligible offender submits an application for DNA testing under
section 2953.73 of the Revised Code and the court of common pleas rejects the application under
division (D) of this section, one of the following applies:

(1) If the offender was sentenced to death for the offense for which the offender claims to be
an eligible offender and is requesting DNA testing, the offender may seek leave of the supreme
court to appeal the rejection to the supreme court. Courts of appeals do not have jurisdiction to re-
view any rejection if the offender was sentenced to death for the offense for which the offender
claims to be an eligible offender and is requesting DNA testing.

(2) If the offender was not sentenced to death for the offense for which the offender claims to
be an eligible offender and is requesting DNA testing, the rejection is a final appealable order, and
the offender may appeal it to the court of appeals of the district in which is located that court of
common pleas.

(F) Notwithstanding any provision of law regarding fees and costs, no filing fee shall be re-
quired of, and no court costs shall be assessed against, an eligible offender who is indigent and who
submits an application under this section.

(G) If a court tejects an eligible offender’s application for DNA testing under division (D) of this
section, unless the rejection is overturned on appeal, no court shall require the state to administer a
DNA test under sections 2953.71 to 2953.81 of the Revised Code on the eligible offender.

HISTORY:

150 v S 11, § 1, Eff 10-29-03; 150 vH 525, § 1, eff. 5-18-05; 151 v S 262, § 1, eff. 7-11-06; 153
vS8 77,81, eff. 7-6-10.
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§ 2953.74. Grounds for accepting or rejecting application; comparing test results to federal com-
bined DNA index system

(A) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code and a prior definitive DNA test has been conducted regarding the same biological
evidence that the offender seeks to have tested, the court shall reject the offender's application. If an
eligible offender files an application for DNA testing and a prior inconclusive DNA test has been
conducted regarding the same biological evidence that the offender seeks to have tested, the court

‘shall review the application and has the discretion, on a case-by-case basis, to either accept or reject
the application. The court may direct a testing authority to provide the court with information that
the court may use in determining whether prior DNA test results were definitive or inconclusive and
whether to accept or reject an application in relation to which there were prior inconclusive DNA
test results.

(B) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code, the court may accept the application only if one of the following applies:

(1) The offender did not have a DNA test taken at the trial stage in the case in which the of-
fender was convicted of the offense for which the offender is an eligible offender and is requesting
the DNA testing regarding the same biological evidence that the offender seeks to have tested, the
offender shows that DNA exclusion when analyzed in the context of and upon consideration of all
available admissible evidence related to the subject offender's case as described in division (D) of
{his section would have been outcome determinative at that trial stage in that case, and, at the time
of the trial stage in that case, DNA testing was not generally accepted, the results of DNA testing
were not generally admissible in evidence, or DNA testing was not yet available.

(2) The offender had a DNA test taken at the trial stage in the case in which the offender was
convicted of the offense for which the offender is an eligible offender and is requesting the DNA
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testing regarding the same biological evidence that the offender seeks to have tested, the test was
not a prior definitive DNA test that is subject to division (A) of this section, and the offender shows
that DNA exclusion when analyzed in the context of and upon consideration of all available admis-
sible evidence related to the subject offender’s case as described in division (D) of this section
would have been outcome determinative at the trial stage in that case.

(C) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code, the court may accept the application only if all of the following apply:

(1) The court determines pursuant to section 2953.75 of the Revised Code that biological ma-
terial was collected from the crime scene or the victim of the offense for which the offender is an
cligible offender and is requesting the DNA testing and that the parent sample of that biological
material against which a sample from the offender can be compared still exists at that point in time.

(2) The testing authority determines all of the following pursuant to secfion 2953.76 of the
Revised Code regarding the parent sample of the biological material described in division (C)(1) of
this section:

(a) The parent sample of the biological material so collected contains scientifically suffi-
cient material to extract a test sample.

(b) The parent sample of the biological material so collected is not so minute or fragile as
to risk destruction of the parent sample by the extraction described in division (C)(2)(a) of this sec-
tion; provided that the court may determine in its discretion, on a case-by-case basis, that, even if
the parent sample of the biological material so collected is so minute or fragile as to risk destruction
of the parent sample by the extraction, the application should not be rejected solely on the basis of

that risk.

(c) The parent sample of the biological material so collected has not degraded or been
contaminated to the extent that it has become scientifically unsuitable for testing, and the parent
sample otherwise has been preserved, and remains, in a condition that is scientifically suitable for
testing.

(3) The court determines that, at the trial stage in the case in which the offender was con-
victed of the offense for which the offender is an eligible offender and is requesting the DNA test-
ing, the identity of the person who committed the offense was an issue.

(4) The court determines that one or more of the defense theories asserted by the offender at
the trial stage in the case described in division (C)(3) of this section or in a retrial of that case in a
court of this state was of such a nature that, if DNA testing is conducted and an exclusion result is
obtained, the exclusion result will be outcome determinative.

(5) The court determines that, if DNA testing is conducted and an exclusion result is ob-
tained, the results of the testing will be outcome determinative regarding that offender.

(6) The court determines pursuant to section 2953.76 of the Revised Code from the chain of
custody of the parent sample of the biological material to be tested and of any test sample extracted
from the parent sample, and from the totality of circumstances involved, that the parent sample and
the extracted test sample are the same sample as collected and that there is no reason to believe that
they have been out of state custody or have been tampered with or contaminated since they were

collected.
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(D) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code, the court, in determining whether the "outcome determinative” criterion described in
divisions (B)(1) and (2) of this section has been satisfied, shall consider all available admissible ev-

idence related to the subject offender’s case.

(E) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code and the court accepts the application, the eligible offender may request the court to
order, or the court on its own initiative may order, the bureau of criminal identification and investi-
gation to compare the results of DNA testing of biological material from an unidentified person
other than the offender that was obtained from the crime scene or from a victim of the offense for
which the offender has been approved for DNA testing to the combined DNA index system main-
tained. by the federal bureau of investigation.

If the bureau, upon comparing the test results to the combined DNA index system, determines
the identity of the person who is the contributor of the biclogical material, the bureau shall provide
that information to the court that accepted the application, the offender, and the prosecuting attor-
n¢y. The offender or the state may use the information for any lawful purpose.

Tf the bureau, upon comparing the test results to the combined DNA index system, is unable to
determine the identity of the person who is the contributor of the biological material, the bureau
may compare the test results to other previously obtained and acceptable DNA test results of any
person whose identity is known other than the eligible offender. If the bureau, upon comparing the
test results to the DNA test tesults of any person whose identity is known, determines that the per-
son whose identity is known is the contributor of the biological material, the bureau shall provide
that information to the court that accepted the application, the offender, and the prosecuting attor-
ney. The offender or the state may use the information for any lawful purpose.

HISTORY:
150 v S 11, § 1, Eff 10-29-03; 151 v 8 262, § 1, eff. 7-11-06; 153 v S 77, § 1, eff. 7-6-10.
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§ 2953.75. Determinations by prosecuting attorney as to whether biological material was collected
and whether parent sample still exists

(A) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code, the court shall require the prosecuting attorney to use reasonable diligence to deter-
mine whether biological material was collected from the crime scene or victim of the offense for
which the offender is an eligible offender and is requesting the DNA testing against which a sample
from the offender can be compared and whether the parent sample of that biological material still
exists at that point in time. In using reasonable diligence to make those determinations, the prose-
cuting attorney shall rely upon all relevant sources, including, but not limited to, all of the follow-
ing:

(1) All prosecuting authorities in the case in which the offender was convicted of the offense
for which the offender is an eligible offender and is requesting the DNA testing and in the appeals
of, and postconviction proceedings related to, that case;

(2) All law enforcement authorities involved in the investigation of the offense for which the
offender is an eligible offender and is requesting the DNA testing;

(3) All custodial agencies involved at any time with the biological material in question;
(4) The custodian of all custodial agencies described in division (A)(3) of this section;
(5) All crime laboratories involved at any time with the biological material in question;
(6) All other reasonable sources. '

(B) The prosecuting attorney shall prepare a report that contains the prosecuting attorney's de-
terminations made under division (A) of this section and shall file a copy of the report with the
court and provide a copy to the eligible offender and the attorney general.
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§ 2953.76. Findings and determinations concerning quantity, quality, chain of custody, and reliabil-
ity of parent sample

If an eligible offender submits an application for DNA testing under section 2953.73 of the Re-
vised Code, the court shall require the prosecuting attorney to consult with the testing authority and
to prepare findings regarding the quantity and quality of the parent sample of the biological material
collected from the crime scene or victim of the offense for which the offender is an eligible offender
and is requesting the DNA testing and that is 1o be tested, and of the chain of custody and reliability
regarding that parent sample, as follows:

(A) The testing authority shall determine whether there is a scientifically sufficient quantity
of the parent sample to test and whether the parent sample is so minute or fragile that there is a sub-
stantial risk that the parent sample could be destroyed in testing. The testing authority may deter-
mine that there is not a sufficient quantity to test in order to preserve the state's ability to present in
the future the original evidence presented at trial, if another trial is required. Upon making its de-
termination under this division, the testing authority shall prepare a written document that contains
its determination and the reasoning and rationale for that determination and shall provide a copy to
the court, the eligible offender, the prosecuting attorney, and the attorney general. The court may
determine in its discretion, on a case-by-case basis, that, even if the parent sample of the biological
material so collected is so minute or fragile as to risk destruction of the parent sample by the extrac-
tion, the application should not be rejected solely on the basis of that risk.

(B) The testing authority shall determine whether the parent sample has degraded or been
contaminated to the extent that it has become scientifically unsuitable for testing and whether the
parent sample otherwise has been preserved, and remains, in a condition that is suitable for testing.
Upon making its determination under this division, the testing authority shall prepare a written
document that contains its determination and the reasoning and rationale for that determination and
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shall provide a copy to the court, the eligible offender, the prosecuting attorney, and the attorney
general. ' ,

(C) The court shall determine, from the chain of custody of the parent sample of the biologi-
cal material to be tested and of any test sample extracted from the parent sample and from the total-
ity of circumstances involved, whether the parent sample and the extracted test sample are the same
sample as collected and whether there is any reason to believe that they have been out of state cus-
tody or have been tampered with or contaminated since they were collected. Upon making its.de-
termination under this division, the court shall prepare and retain a written document that contains
its determination and the reasoning and rationale for that determination.

HISTORY:
150v S 11, § 1, Eff 10-29-03; 153 v 877,81, eff. 7-6-10.
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§ 2953.77. Precautions concerning chain of custody and against contamination during transport or
testing; documentation

(A) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code and if the application is accepied and DNA testing is to be performed, the court shall
require that the chain of custody remain intact and that all of the applicable following precautions
are satisfied to ensure that the parent sample of the biological material collected from the crime
scene or the victim of the offense for which the offender is an eligible offender and requested the
DNA testing, and the test sample of the parent sample that is extracted and actually is to be tested,
are not contaminated during transport or the testing process:

(1) The court shall require that the chain of custody be maintained and documented relative
to the parent sample and the test sample actually to be tested between the time they are removed
from their place of storage or the time of their extraction to the time at which the DNA testing will
be performed.

(2) The court, the testing authority, and the law enforcement and prosecutorial personnel in-
volved in the process, or any combination of those entities and persons, shall coordinate the
transport of the parent sample and the test sample actually to be tested between their place of stor-
age and the place where the DNA testing will be performed, and the court and testing authority shall
document the transport procedures so used.

(3) The testing authority shall determine and document the custodian of the parent sample
and the test sample actually to be tested after they are in the possession of the testing authority.

(4) The testing authority shall maintain and preserve the parent sample and the test sample
actually to be tested after they are in the possession of the testing authority and shall document the
maintenance and preservation procedures used.
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(5) After the DNA testing, the court, the testing authority, and the original custodial agency
of the parent sample, or any combination of those entities, shall coordinate the return of the remain-
ing parent sample back to its place of storage with the original custodial agency or to any other

‘place determined in accordance with this division and section 2953.81 of the Revised Code. The
court shall determine, in consultation with the testing authority, the custodial agency to maintain
any newly created, extracted, or collected DNA material resulting from the testing. The court and
testing authority shall document the return procedures for original materials and for any newly cre-
ated, extracted, or collected DNA material resulting from the testing, and also the custodial agency

1o which those materials should be taken.

(B) A court or testing authority shall provide the documentation required under division (A) of
this section in writing and shall maintain that documentation.

HISTORY:
150 v S 11, § 1, Eff 10-29-03; 153 v $ 77, § 1, eff. 7-6-10.
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§ 2953.78. Selection of testing authority; effect of offender's objection; approval or designation of
testing authorities

(A) If an eligible offender submits an application for DNA testing under section 2953. 73 of the
Revised Code and if the application is accepted and DNA testing is to be performed, the court shall
select the testing authority to be used for the testing. A court shall not select or use a testing author-
ity for DNA testing unless the attorney general approves or designates the testing authority pursuant
to division (C) of this section and unless the testing authority satisfies the criteria set forth in section

2953.80 of the Revised Code.

(B) If a court selects a testing authority pursuant to division (A) of this section and the eligible
offender for whom the test is to be performed objects to the use of the selected testing authority, the
court shall rescind its prior acceptance of the application for DNA testing for the offender and deny
the application. An objection as described in this division, and the resulting rescission and denial,
do not preclude a court from accepting in the court's discretion, a subsequent application by the
same cligible offender requesting DNA testing.

(C) The attorney general shall approve or designate testing authorities that may be selected and
used to conduct DNA testing, shall prepare a list of the approved or designated testing authorities,
and shall provide copies of the list to all courts of common pleas. The attorney general shall update
the list as appropriate to reflect changes in the approved or designated testing authorities and shall
provide copies of the updated list to all courts of common pleas. The attorney general shall not ap-
prove or designate a testing authority under this division unless the testing authority satisfies the
criteria set forth in section 2953.80 of the Revised Code. A testing authority that is equipped to han-
dle advanced DNA testing may be approved or designated under this division, provided it satisfies
the criteria set forth in that section.
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(D) The attorney general's approval or designation of testing authorities under division (C) of
this section, and the selection and use of any approved or designated testing authority, do not afford
an offender any right to subsequently challenge the approval, designation, selection, or use, and an
offender may not appeal to any court the approval, designation, selection, or use of a testing author-
ity.

HISTORY: :
150 vS 11, § 1, Eff 10-29-03; 151 v S 262, § 1, eff. 7-11-06; 153 v S 77, § 1, eff. 7-6-10.
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§ 2953.79. Obtaining biological material from offender; offender’'s refusal or hindrance

(A) If an eligible offender submits an application for DNA testing under section 2953.73 of the
Revised Code and if the application is accepted and DNA testing is to be performed, a sample of
biological material shall be obtained from the offender in accordance with this section, to be com-
pared with the parent sample of biological material collected from the crime scene or the victim of
the offense for which the offender is an eligible offender and requested the DNA testing. The of-
fendet's filing of the application constitutes the offender’s consent to the obtaining of the sample of
biological material from the offender. The testing authority shall obtain the sample of biological
material from the offender in accordance with medically accepted procedures.

(B) If DNA testing is to be performed for an offender as described in division (A) of this sec-
tion, the court shall require the state to coordinate with the department of rehabilitation and correc-
tion or the other state agency or entity of local government with custody of the offender, whichever
is applicable, as to the time and place at which the sample of biological material will be obtained
from the offender. If the offender is in prison or is in custody in another facility at the time the DNA
testing is to be performed, the sample of biological material shall be obtained from the offender at
the facility in which the offender is housed, and the department of rehabilitation and correction or
the other state agency or entity of local government with custody of the offender, whichever is ap-
plicable, shall make the offender available at the specified time. The court shall require the state to
provide notice to the offender and to the offender's counsel of the date on which, and the time and
place at which, the sample will be so obtained.

The court also shall require the state to coordinate with the testing authority regarding the ob-
taining of the sample from the offender.

(C) (1) If DNA testing is to be performed for an offender as described in division (A) of this
section, and the offender refuses to submit to the collection of the sample of biological material
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from the offender or hinders the state from obtaining a sample of biological material from the of-
fender, the court shall rescind its prior acceptance of the application for DNA testing for the offend-

er and deny the application.
(2) For purposes of division (C)(1) of this section:

(a) An offender's "refusal to submit to the collection of a sample of biological material
from the offender” includes, but is not limited to, the offender’s rejection of the physical manner in
which a sample of the offender's biological material is to be taken.

(b) An offender's "hindrance of the state in obtaining a sample of biological material from
the offender" includes, but is not limited to, the offender being physically or verbally uncooperative
or antagonistic in the taking of a sample of the offender’s biological material.

(D) The extracting personnel shall make the determination as to whether an eligible offender for
whom DNA testing is to be performed is refusing to submit to the- collection of a sample of biolog-
ical material from the offender or is hindering the state from obtaining a sample of biological mate-
rial from the offender at the time and date of the scheduled collection of the sample. If the extract-
ing personnel determine that an offender is refusing to submit to the collection of a sample or is
hindering the state from obtaining a sample, the extracting personnel shall document in writing the
conditions that constitute the refusal or hindrance, maintain the documentation, and notify the court
of the offender’s refusal or hindrance.

HISTORY:
150v S 11, § 1, Eff 10-29-03; 153 v S 77, § 1, eff. 7-6-10.
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§ 2953.80. Criteria for approval, designation, selection, or use of testing authority

(A) The attorney general shall not approve or designate a testing authority for conducting DNA
testing under section 2953.78 of the Revised Code, and a court shall not select or use a testing au-
thority for DNA testing under that section, unless the testing authority satisfies all of the following
criteria: ' '

(1) Tt is in compliance with nationally accepted quality assurance standards for forensic DNA
testing or advanced DNA testing, as published in the quality assurance standards for forensic DNA
testing laboratories issued by the director of the federal bureau of investigation.

(2) It undergoes an annual internal or external audit for quality assurance in conformity with
the standards identified in division (A)(1) of this section.

(3) At least once in the preceding two-year period, and at least once each two-year period
thereafter, it undergoes an external audit for quality assurance in conformity with the standards
identified in division (A)(1) of this section.

(B) As used in division (A) of this section:

(1) "External audit" means a quality assurance review of a testing authority that is conducted
by a forensic DNA testing agency outside of, and not affiliated with, the testing authority.

(2) "Internal audit" means an internal review of a testing authority that is conducted by the
testing authority itself. '

HISTORY:
150 v S 11, § 1, Eff 10-29-03; 151 v S 262, § 1, eff. 7-11-06.
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§ 2953.81. Maintaining of results and samples; access to results and distribution of copies; use as
evidence -

If an eligible inmate submits an application for DNA testing under section 2933.73 of the Re-
vised Code and if DNA testing is performed based on that application, upon completion of the test-
ing, all of the following apply:

(A) The court or a designee of the court shall require the state to maintain the results of the
testing and to maintain and preserve both the parent sample of the biological material used and the
offender sample of the biological material used. The testing authority may be designated as the per-
son to maintain the results of the testing or to maintain and preserve some or all of the samples, or
both. The results of the testing remain state's evidence. The samples shall be preserved during the
entire period of time for which the offender is imprisoned or confined relative to the sentence in
question, is on parole or probation relative to that sentence, is under post-release control or a com-
munity control sanction relative to that sentence, or has a duty to comply with sections 2950.04,
2950.041 [2950.04.1], 2950.05, and 2950.06 of the Revised Code relative to that sentence. Addi-
tionally, if the prison term or confinement under the sentence in question expires, if the sentence in
question is a sentence of death and the offender is executed, or if the parole or probation period, the
period of post-release control, the community control sanction, or the duty to comply with sections
2050.04, 2950.041 [2950.04.1], 2950.05, and 2950.06 of the Revised Code under the sentence n
question ends, the samples shall be preserved for a reasonable period of time of not less than twen-
ty-four months after the term or confinement expires, the offender is executed, or the parole or pro-
bation period, the period of post-release control, the community control sanction, or the duty to
comply with sections 2950.04, 2950.041 . 2950.04.1], 2950.05, and 2950.06 of the Revised Code
ends, whichever is applicable. The court shall determine the period of time that is reasonable for
purposes of this division, provided that the period shall not be less than twenty-four months after the
term or confinement expires, the offender is executed, or the parole or probation period, the period
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of post-releése control, the community control sanction, or the duty to comply with sections
2050.04, 2950.041 [2950.04.1], 2950.05, and 2950.06 of the Revised Code ends, whichever is ap-

plicable. .
(B) The results of the testing arc.a public record.

(C) The court or the testing authority shall provide a copy of the results of the testing to the
prosecuting attorney, the attorney general, and the subject offender.

(D) If the postconviction proceeding in question is pending at that time in a court of this
state, the court of common pleas that decided the DNA application or the testing authority shall
provide a copy of the results of the testing to any court of this state, and, if it is pending in a federal
court, the court of common pleas that decided the DNA application or the testing authority shall
provide a copy of the results of the testing to that federal court.

(E) The testing authority shall provide a copy of the results of the testing to the court of
common pleas that decided the DNA application.

(F) The offender or the state may enter the results of the testing into any proceeding.

HISTORY:
150 vS 11, § 1, Eff 10-29-03; 153 vS 77, § 1, eff. 7-6-10.
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November 2010

Dear Colleague,

The passage of Senate Bill 77 earlier this year has created new requirements for
the collection, retention and cataloging of biological evidence in many types of cases.
These new legal mandates apply to law enforcement, prosecutors, courts, public
hospitals, crime Jaboratories, coroners and other governmental entities responsible for the
collection, storage or retrieval of biological evidence.

[ appreciate the work of members of the Preservation of Biological Evidence Task
Force who examined the law and developed this document, which presents accepted best
practices regarding evidence collection, handling, storage, retention and cataloging. It is
important to remember that because of the unique nature of every investigation, the
methods discussed in this document may not be applicable or practical in every field
circumstance. The specific crimes for which these requirements must be applied also are
clearly outlined in the report. :

The Ohio Peace Officer Training Academy will administer and conduct training
programs for law enforcement officers and other employees charged with preserving and
cataloging biological evidence. I encourage you to monitor the academy’s online course
catalog for updates. Both traditional and online courses are planned. Details on all course
offerings will be posted at www.OhioAttorneyGeneral. gov/OPOTA.

Thank you for the work you do every day to keep our communities safe.

Sincerely,

10400 ol

Richard Cordray
Ohio Attorney General

Approved 11/29/2010 Page 2 of 25
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Introduction

The Preservation of Biological Evidence Task Force was created pursuant to Ohio
Revised Code § 109.561, which was enacted as part of Senate Bill 77 and amended by
Senate Bill 58 during the 128™ General Assembly.

Pursuant to Ohio Revised Code § 2933.82(C), the task force was charged with
establishing a system regarding the proper preservation of biological evidence in Ohio. In
establishing the system, the task force was required to: '

« Devise standards regarding the proper collection, retention and cataloging of
biclogical evidence for ongoing investigations and prosecutions.

e Recommend practices, protocols, models and resources for cataloging and making
accessible preserved biological evidence already in the possession of
governmental evidence-retention entities. '

In consultation with the task force, the Ohio Peace Officer Training Academy will
administer and conduct training programs for law enforcement officers and other
employees who are charged with preserving and cataloging biological evidence.

The standards presented in this document are not intended to be all-inclusive. They are
set forth as required by SB 77 and are recommended for the crimes outlined in ORC §
2933.82. The standards also may be applied to the investigation of other alleged
violations of the Ohio Criminal Code.

Models and resources recommended by the task force represent accepted industry
standards. The recommendations do not expand a governmental evidence-retention
entity’s responsibility to coilect evidence nor do they require a forensic laboratory to
determine what items may contain biological evidence. Due to the unique nature of every
investigation, the methods discussed here may not be applicable or practical in every field
circumstance. Advances in technology also may alter what are currently considered to be
industry best practices. ' '

Approved 11/29/2010 Page 3 of 25
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ORC § 2933.82: When to Apply Standards

The standards in this document for the collection, retention and cataloging of biological evidence
are recommended primarily for crimes covered under ORC § 2933.82. These are:

2903.01
2903.02
2903.03
2903.04

2903.06

2903.06
2903.06
2907.02
2923.02/2907.02
2907.03
2907.05

Aggravated murder

Murder

Voluntary manslaughter

Involuntary manslaughter, if a felony of the first or second
degree

Aggravated vehicular homicide, if a felony of the first or second
degree

Vehicular homicide, if a felony of the first or second degree
Vehicular manslaughter, if a felony of the first or second degree
Rape '

Attempted rape

Sexual battery

Gross sexual imposition: division (A)(4) or (B)

Whe is Responsible for Retaining Biological Evidence?

Senate Bill 77 defines which types of agencies are responsible for maintaining and retaining
biological evidence. The statute refers to those responsible as “governmental evidence-retention
entity.” A governmental evidence-retention entity means all of the following:

Law enforcement agency

*

Prosecutor’s office

Court
Public hospital
Crime laboratory

Other governmental or public entity or individual within Ohio charged with the
collection, storage or retrieval of biological evidence (such as a coroner’s office or other
agency performing autopsies). '

A governmental evidence-retention entity that possesses biological evidence is required to
retain the biological evidence in the amount and manner sufficient to develop a DNA
profile from the biological material contained in or included on the evidence.

Approved 11/29/2010
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Overview of Biological Evidence

Definitions of Biological Evidence and Biological Material

“Biological evidence” was defined in Senate Bill 77, ORC § 2933.82, as follows:
1) The contents of a sexual assault examination kit.

2) Any item that contains blood, semen, hair, saliva, skin tissue, fingernail scrapings,
bone, bodily fluids or any other identifiable biological material that was collected as part
of a criminal investigation or delinquent child investigation and that reasonably may be
used to incriminate or exculpate any person for an offense or delinquent act.

The definition of “biological evidence” applies whether the material in question is
cataloged separately, such as on a slide or swab or in a test tube, or is present on other -
evidence, including, but not limited to, clothing, ligatures, bedding or other household
material, drinking cups or containers, or cigarettes.

“Biological material” is defined in ORC § 2953.71 as any product of a human body
containing DNA. '

Tmportant note for coroners: A coroner is required to collect and retain a known
DNA standard (blood, oral swab) during autopsy for crimes covered under ORC §
2933.82.

Items to Consider as Sources of Biological Evidence or Materials

The following list is meant only as a general guide for use in the investigation of crimes
in which biological evidence and materials may have evidentiary value. These are:

o  Sexual assault examination kits, both victim and suspect Kits

e Slides, swabs, test tubes or the proximate container for each from sexual assault
examination kits, autopsies or skin stains

e Clothing, hats, masks, eyeglasses, jewelry, gloves from any involved individuals
Ligatures such as rope, belts, tape and cords
Bedding such as sheets, blankets, comforters, pillow cases, pillows and mattress
pads

e Other household materials such as towels, used tissues, toilet paper and paper

towels

Drinking containers such as cups, cans and bottles

Cigarette butts or other smoking devices

Drug paraphernalia such as pipes and syringes
¢ Handled items such as weapons and tools

Approved 11/29/2010 Page 5 of 25
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e Licked items such as envelopes and stamps

¢ Samples of items retained by a coroner or forensic or toxicology laboratory

e Biological reference standards from known individuals such as buccal swabs from
a victim, suspect, consent partner or elimination standards

o Secondary reference standards from missing persons such as a toothbrush or hair
brush

The above list is not exhaustive. There are many other possible sources of biological
evidence or materials.

Training on these and other topics can provide further insight as to the item types and
locations of possible biological material.

Approved 11/29/2010 Page 6 of 25
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Evidence Collection and Handling Safety Concerns

Universal Precautions

Universal precautions provide the first line of defense against risk of exposure to
bloodborne pathogens and must be consistently followed for all activities involving
contacts with blood, tissue, body fluids or other potentially infectious materials.

These are work practices that help prevent contact with blood and other body fluids that
might spread disease. To be effective, universal precautions must be practiced in every
situation in which there is a possibility of exposure.

All body fluids, tissues and body fluid stains must be treated as if they are
contaminated with a bloodborne pathogen. It is not possible to determine by ‘
observation if a body fluid or stain is contaminated. Individuals should be conscious of
possible contact with tools or items such as scissors, pens and tape measures as well as
contaminated surfaces.

Personal protective equipment (PPE) — such as disposable gloves, disposable coveralls,
lab coats, masks and eye protection —— helps prevent contact with bloodborne pathogens.

e PPE should be used when there is a reasonable chance of contact with blood or
other potentially infectious materials. Gloves should be worn when providing first
aid or medical care, handling soiled materials or equipment, and cleaning up spills
of risky materials. Protective clothing should be worn when splashes or spills are
likely and also when working with unsafe materials. Face protectors such as
splash goggles should be worn to protect against items that may splash, splatter or

spray.

e PPE must be clean and in good repair. PPE that is torn, punctured or has lost its
ability to function as an effective barrier should not be used. Disposable PPE
should not be reused under any circumstances. While using PPE, individuals
should not touch their eyes or nose with gloves. ‘

¢ Do not assume that dried blood or other potentially infectious materials that are
dry are safe. PPE should be used when bandling these items.

e For cleanup of wet material, cover the area containing blood or other potentially
infectious materials with paper towels or rags, pour a disinfectant solution over
the towels, leave for at least ten (10) minutes and remove. When finished, place
materials in a waste disposal bag. Appropriate PPE should be used throughout this

process.

Approved 11/29/2010 Page 7 of 25
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Common Bloodborne Diseases

Hepatitis B (HBV), Hepatitis C (HCV) and Human Immunodeficiency Virus (HIV)
are the most common bloodborne-caused diseases to which a person may be exposed.

HBV, HCV and HIV are the most concerning diseases because of the potential for
lifelong infection once exposed and, more importantly, because of the risk of death
associated with infection.

Hepatitis B Vv

Hepatitis is an inflammation of the liver. It is the most prevalent bloodborne pathogen
hazard facing law enforcement and health care professionals on the job. A person
infected with HBV may feel no symptoms or may suffer from flu-like symptoms so
severe that hospitalization is required. However, it may take up to nine (9) months
before symptoms become noticeable.

Blood, semen or other body fluids, especially those containing blood, may be infectious.
HBV can survive in dried blood for up to seven (7) days, making it a significant concern.

A Hepatitis B vaccination is available and also can be effective after exposure.

Hepatitis C (HCV)

Like HBV, Hepatitis C (HCV) is a virus that affects the liver. Nearly 4 million
Americans are infected with HCV. However, only 25% are diagnosed. On average, 75%
of patients with HCV infection later develop chronic hepatitis, cirrhosis or liver cancer.
HCV can be chronic and fatal. It is responsible for 8,000 to 10,000 deaths annually.

Unlike HBV, there is no effective vaccine to prevent HCV.

Human Immunodeficiency Virus (HIV)

This virus attacks the body’s immune system, causing Acquired Immune Deficiency
Syndrome (AIDS). An individual infected with this virus can carry it for several years
without developing symptoms, but eventually will develop AIDS. A person infected
may suffer from flu-like symptoms, fatigue, fever and diseases that normally could be
fought by the immune system. Although HIV can be transmitted through blood and
some body fluids, it is not transmitted by touching, feeding or working with
individuals who carry the disease.

HIV survives for a shorter period of time on a dry surface than HBV and HBC, but it
is more life threatening.

There is no vaccine to prevent HIV or AIDS, nor is there a cure.

Approved 11/29/2010 Page 8 of 25
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Transmission of Bloodborne Pathogens

The pathogens that transmit these diseases may be present in body fluids such as
blood, semen, blood-contaminated saliva and vaginal secretions. Pathogens also can be
present in cercbrospinal, synovial, amniotic and any other body fluids that are
contaminated with blood. Tissue and body organ material that is deposited on evidence
* also may be a source of pathogens.

These pathogens can enter and infect the human body through openings in the skin,
including lacerations, abrasions and dermatitis or acne. Infections also may occur via
punctures or cuts caused by sharp contaminated objects such as syringe needles,
scalpels, broken glass or other objects sharp enough to penetrate the skin. Infections
also can enter the body through mucous membranes of the eyes, nose or mouth when
these areas are touched with contaminated hands or implements.

Activities Involving Possible Exposure to Bloodborne Pathogens
The following activities may put a person at risk of exposure to bloodborne pathogens:

e The collection, storage, examination and processing of physical evidence that
contains blood, semen or other potentially infectious agents

o The act of cleaning possibly contaminated work areas and/or work surfaces,
including vehicles

e The preparation and packaging of blood, semen or other potentially
contaminated items fof presentation in court or shipment

« The handling of stains/standards containing blood or biological extracts that
are utilized for testing procedures

e The collection and packaging of physical evidence containing blood, semen or
other potentially contaminated evidence from crime scenes

e Searches of people and locations for weapons and/or contraband

o The handling of biological stains/standards obtained from suspects and victims
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Evidence Collection

Biological evidence and materials should be collected in a manner that prevents
contamination and degradation and ensures integrity during all phases of the investigation
and litigation. To avoid contamination, sample collection tools and materials must be free
from human DNA. The incidental presence of microorganisms does not harm properly
stored human DNA samples. Disposable latex examination gloves, individually wrapped
swabs or other individually wrapped items are free of human DNA by virtue of the

process of sterilization.

Not all germicidal treatments destroy DNA. Alcohol and hydrogen peroxide, for instance,
do not destroy DNA. The most effective way to clean collection equipment is to wipe it
with a fresh 10% bleach solution of 10:1 water to bleach. (Any commercially available
bleach is adequate for this purpose.) :

Clean Collection Practices

Here are examples of ways to prevent contamination and degradation of biological
evidence:

1. Use disposable latex gloves to handle evidence rather than uniform/tactical gloves. Do
not touch the outside of gloves to face or hands, and change gloves after contact with
potential biological evidence.

2. When field testing evidence, swab the stain and test the swab rather than directly
testing the stain. If the stain is small, consider testing it in a lab rather than in the field.

3. Fingerprint powder and brushes may carry biological material from one item to the
next. Collect DNA samples before powdering or use disposable brushes and sterile

powder.

4. Clean tools between samples. For example, dip forceps in a fresh 10% bleach solution
of 10:1 water to bleach and thoroughly dry prior to reuse.

5. When it is necessary to dampen a swab to collect a dried stain, any source of water that
does not contain human DNA is acceptable. Sterile water, distilled water, saline solution
and tap water meet this definition.

6. Dry damp items and swabs. When it is not practical to thoroughly dry the item,
packaging such as paper bags will allow the drying process to continue.

7. Wet items may be dried by hanging or by laying out on a clean surface indoors away
from the scene.
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8. Package each item separately.

9. The use of personal protective equipment (disposable clothing, gloves, masks, etc.)
both protects the individual from biohazard exposure and prevents transfer of the
investigator’s DNA to the evidence.

To implement these provisions, these tools are useful:

Latex or similar gloves

Sterile swabs

Water

Paper containers such as bags, envelopes, boxes
Tape

A permanent marker

Packaging

These are best practices to keep in mind when packaging biological evidence at a crime

scene:

Package evidence and seal the container to protect it from loss, cross transfer,
contamination and/or deleterious change.

Seal the package in such a manner that opening it causes obvious damage or
alteration to the container or its seal.

Package evidence for safety by using boxes or breathable tubes for sharp items,
marking items and informing the laboratory if a biohazard is present.

Package firearms in clean, unused boxes when submitting them for biological
analysis. Mark the packaging and inform the laboratory if a biohazard is
present.

Use paper bags, envelopes, boxes and similar materials for all biological
evidence.

Avoid plastic packaging as-an inner or outer package.

Avoid the use of pill tins due to possible rust.

Ensure that all swabs and evidence are dry.

Package each item separately; avoid commingling items to prevent cross '
contantination.

Swabs collected from a single item may be packaged in the same container.
Mark each package with a detailed desctiption that includes the item, location
where it was collected, name of the person who collected it and date of
collection.
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Seal each package with tape. (For safety reasons, do not use staples.) All seals
must be marked to identify the person making the seal. Mark through the seal

. with name or initials and date.

The integrity of the item often is maintained through the package’s
documentation. That documentation includes all markings, seals, tags and
labels that have been used by all of the involved agencies. Therefore, it is
critical to preserve or document all packaging and labels received by or
returned to your agency.

Note: If an item (such as a used condom or fetus/product of conception) cannot be
dried, it may be placed in plastic and frozen. The laboratory should be contacted as
soon as possible for further guidance.

Document Evidence

During the collection process, it can be useful to record the location of evidence
collected at a crime scene. These are effective methods to do this:

Use photographs and placards to document the location of each item.
Develop detailed documentation that describes the item, location where it was
collected, name of the person who collected it and date of collection.

Make a sketch of the scene that includes distances and a legend.

Contamination Prevention

To limit the potential for outside contamination of evidence prior to and during the
collection process, consider these steps:

Secure and limit the scene to essential personnel.

Change disposable gloves if there is contact with biological material.

Avoid glove-to-skin contact that can occur by rubbing eyes or nose or wiping
perspiration.

Avoid talking, coughing, sneezing, perspiring on or over evidence.

Avoid walking on or over evidence. '

Avoid hair loss at scene from head, arms or face.

Leave the scene if you become injured. Do not return until any blood loss has

been stopped and clothing is clean.

Do not eat, drink, chew gum or use tobacco at a scene.

Consider the use of disposable personal protective equipment (PPE) such as
gloves, masks, shoe covers, coveralls and hair covers when appropriate.

Avoid skin and oral contact with investigatory tools such as measuring tapes or
pens that may have contacted contaminated surfaces.
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Storage of Biological Evidence (Short-Term)

The storage of biological evidence in this section pertains to the short-term storage that
is necessary during all phases of investigation and litigation.

Each governmental evidence-retention entity should establish a policy for all evidence
control that includes designating a secured location as the property toom.

A case numbering system should be used. The system should utilize numbers that
include both unique case identifiers and unique property identifiers. A case number
might include such elements as the year of the offense, county of jurisdiction,
governmental evidence-retention entity identifier and sequential number such as 10-
48-1-0001. If agencies do not have a case numbering system, one system that can be
used by multiple agencies within a county may be practical.

Biological evidence that has been dried should be stored, if possible, in a facility that
minimizes extreme heat and humidity, which can cause DNA to degrade.

Biological evidence that cannot feasibly be dried should be stored frozen. However,
items returned to the law enforcement governmental evidence-retention entity after
laboratory analysis that are no longer frozen may be stored as dry material in a
designated property room with little fluctuation in temperature and humidity.

All packages should be stored in a sealed condition that does not allow for cross
contamination, foss or deleterious change. All seals must be marked to identify the
person making the seal.

Packages from the same case should be stored in the fewest number of containers
using boxes or large bags. For both storage and retention, boxes provide the most
efficient use of space.
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Retention of Biological Evidence (Long-Term)

Retention of biological evidence and/or material pertains to Jong-term storage of evidence from
inactive cases, cold cases or after litigation.

Long-term evidence retention should be part of the governmental evidence-retention entity’s
evidence control policy. :

Whenever possible, all evidence from a case should be retained by one governmental evidence-
retention entity.

All packages should be stored in a sealed condition that does not allow for cross contamination,
loss or deleterious change. All seals must be marked to identify the person making the seal.

Packages from the same case should be stored in the fewest number of containers possible,
such as boxes or large bags needed for that case, with care taken to avoid contamination of
evidence. For storage and retention, boxes provide the most efficient use of space.

Ttems that are dried and extremely odorous may be retained in a sealed plastic bag.

Agency case numbers and identifiers must never be removed by another agency unless
documented.

‘A container such as a box or bag containing multiple items or packages must only be used to
store evidence from a single case and should be marked to reflect the contents of that container.

Any governmental evidence-retention entity retaining biological evidence must be able to
produce an inventory of the evidence. It is best to maintain an evidence inventory in a computer
management system that can be backed up. In the absence of such a system, an inventory based
on chain-of-custody records must be maintained. It must list the item and its current location as
well as document receipt and transfer of the evidence. It is recommended that the original
investigating agency maintain the inventory for each case. = -
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The retent

Biological Evidence Retention Timeline

ion schedule provided in ORC § 2933.82 uses a very specific definition of “in

custody” as that term pertains to the offenses listed in § 2933.82. Any time the term “in

custody” i
noted).

“In custod
‘1.

%N OV R W

s used in this document, it refers to the following conditions (unless otherwise

y” includes any or all of the following:

Incarcerated (adult or any juvenile facility), or

Under community control sanction, or

Under any oxder of disposition for the offense, or

Under judicial or supervised release for the offense, or

On probation or parole for the offense, or

Under post-release control for the offense, or

Tnvolved in civil litigation in connection with that offense or act, or

Subject to any kind of sex offender registration and other duties imposed as required
by ORC §§ 2950.04, 2950.041, 2950.05, 2950.06.

It is important to note that the following retention schedules apply to both adult and

juvenile o

ffenders.

Importan

t Note for Coroners: Blood, vitreous and urine specimens collected by a coroner

during autopsy and used for diagnostic purposes are not considered DNA standards and may be
destroyed per the coroner’s approved retention schedule.

The retention schedules for biological evidence and materials related to SB 77 crimes are
provided below. '

UNSOLVED CRIMES:

Approved

ORC §§ 2903.01 Aggravated murder or 2903.02 Murder — Must secure evidence
for as long as the crime remains unsolved

All other SB 77 unsolved crimes — Must secure the evidence for a period of thirty
(30) years. This 30-year retention timeframe includes ORC §§:

2903.03 Voluntary manslaughter

2903.04 Involuntary manslaughter, if a felony of the first or second degree
2903.06 Aggravated vehicular homicide, if a felony of the first or second degree
2903.06 Vehicular homicide, if a felony of the first or second degree

2903.06 Vehicular manslaughter, if a felony of the first or second degree
2907.02 Rape®

2923.02/2907.02 Attempted rape*®

2907.03  Sexual battery*

2907.05(A)(4) or (B) Gross sexual imposition*
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*Important note for public hospitals and other governmental evidence-retention entities
handling biological evidence related to a sexual assault: This thirty (30) year retention
timeframe on unsolved crimes requires that any sexual assault kit (also known as a “rape kit™)
that may contain biological evidence and is performed in response to an SB 77 crime (for
example, rape or attempted rape) must be maintained for that entire time period. This means if
the crime was unsolved, the sexual assault kit must be retained for thirty (30) years.

CONVICTIONS: _

If a person accused of an SB 77 crime is convicted of that SB 77 crime, the biological evidence
must be secured for the latest period of time that the offender is “in custody” (as defined
above) or for thirty (30) years, whichever comes first. This means that if the person “in
custody” is released from that form of “custody” prior to thirty (30) years, the governmental
evidence-retention entity retaining the evidence may destroy it when “custody™ has been
completed, even if it is prior to thirty (30) years. It is important to keep in mind that if the crime
was one which required the offender to register as a sex offender, any biological evidence must
be retained for as long as the offender is required to register, which may mean his or her
lifetime. '

If the offender remains incarcerated after thirty (30) years, the biological evidence shall
be secured until the person is released from incarceration or dies.

~ The conviction retention timeline applies to all SB 77 crimes:

2903.01  Aggravated murder

2903.02  Murder

2903.03 Voluntary manslaughter

2903.04 Involuntary manslaughter, if a felony of the first or second degree
2903.06 Aggravated vehicular homicide, if a felony of the first or second degree
2903.06 Vehicular homicide, if a felony of the first or second degree
2903.06 Vehicular manslaughter, if a felony of the first or second degree
2907.02 Rape*

2923.02/2907.02 Attempted rape*

2907.03  Sexual battery*

2907.05(A)(4) or (B) Gross sexual imposition*

Example I: An offender is convicted of ORC § 2907.02 Rape. The offender is sentenced to
serve (8) years in prison. The offender is released after serving seven (7) years and is placed on
one (1) year of post-release control. Based upon the offender’s crime and classification, the
offender must register as a sex offender for fifteen (15) years after his release. The biological
evidence related to the offender’s crime must be retained for the entire fifteen (15) years after
his release. Since the offender is a registered sex offender, the time served or post-release
control does not factor into the retention schedule. The only time period that is important is the
“one that lasts the longest from the time of the conviction.
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Example 2: An offender is convicted of 2903.06 Vehicular manslaughter as a felony of the
second degree. The offender is sentenced to serve six (6) years in prison, but is released after
four (4) years and placed on post-release control for the remainder of his sentence. Once post
release control is complete, if there are no other court orders, the biological evidence related to
this offender’s case may be destroyed.

However, if in Example 2 there is a court order requiring the offender to pay restitution to the
victim’s family, until the restitution is complete, the biological evidence may not be destroyed.
If it takes the offender four (4) additional years after his release to complete that restitution, the
biological evidence must be retained for that entire time period while restitution is pending,
even if all other court sanctions have been completed.

GUILTY PLEA OR NO CONTEST PLEA: _ :

The governmental evidence-retention entity must securc the biological evidence for five (3)
years after the plea and any appeals from the plea have been exhausted, unless the person who
pleaded guilty or no contest, or the person’s attorney, requests. retention and a court finds good

cause to retain the evidence.

Tn the case of a guilty or no contest plea, the person who pleaded guilty or no contest or their
attorney must notify the following that they are requesting the evidence not be destroyed:
1. Each person who is “in custody™ for a crime related to the biological evidence in
guestion '
2. The attorney of record for each person who is “in custody™ related to the biological
evidence in question
3. The state public defender
4. The office of the prosecutor of record in the case that resulted in the person being
“in custody” : '
5. The attorney general

EXCEPTIONS TO RETENTION TIMELINE

Biological material may be destroyed prior to the time periods above only if all of the
following procedures have been complied with:
1. Notice is sent by certified mail, return receipt requested, notifying of the intent to
destroy the evidence. Notice must be sent to ali of the following:
a. All persons who remain “in custody” as a result of a criminal conviction,
delinquency adjudication or commitment related to the evidence in question
b. The attorney of record for each person who is in custody in any circumstance
described above if the attorney of record can be located
¢. The state public defender
d. The office of the prosecutor of record in the case that resulted in the custody of
the person as described above
e. The attorney general
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2. One (1) year after the latest date on which the person(s) described above in (a)-(e)
receives the notice, the biological evidence may be destroyed, ONLY IF:
a. No motion has been filed for testing of evidence under ORC §§ 2953.71,

2953.81 or 2953.82, AND
b. No written request for retention of the evidence has been provided to the entity
that sent the certified letter containing notification of its intent to destroy the

biological evidence.

3. If any person who received the certified letter notifying him or her of intent to destroy
the evidence files a motion for testing of evidence OR provides a written request to the
entity sending the certified letter, the biological evidence must be retained while the
person remains “in custody.” -

Approved 11/29/2010 Page 18 of 25

A - b6



Destrliction of Retained Evidence

To augment the available storage space for retained biological or other evidence required by
statute, it is recommended that each governmental evidence-retention entity routinely inventory
its property room for evidence that could possibly be destroyed.

Evidence collected from crimes that are not enumerated in the statute (as listed below) is not
required to be preserved under this law. Thus, if additional space is needed to preserve evidence,
evidence from non-enumerated crimes should be considered for destruction unless preservation of
such evidence is mandated from some other source, such as court order.

Evidence being held for cases on appeal should be referred to the county prosecutor for an
updated status and the possibility of seeking a destruction order.

Cases that are open or unsolved should be referred to the county prosecutor to determine the
statute of limitations and the possibility of future litigation or the possibility of secking a
destruction order.

Crimes that require adherence to the biological evidence retention standards are:

e 2903.01 Aggravated murder
e 2903.02 Murder
e 2903.03 Voluntary manslaughter
e 2903.04 Involuntary manslaughter, if a felony of the first or second degree
e 2903.06 Aggravated vehicular homicide, if a felony of the first or second degree
o 2903.06 Vehicular homicide, if a felony of the first or second degree
e 2903.06 Vehicular manslaughter, if a felony of the first or second degree
e 2907.02 Rape
e 2923.02/2907.02 Attempted rape
s 2907.03 Sexual battery
e 2907.05(A)4) or (B) Gross sexual imposition
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Cataloging of Retained Evidence

A governmental evidence-retention entity must have a system to catalog evidence so it
-is possible to locate any retained biological evidence.

A cataloging system would make use of a unique case numbering system, a
documented procedure for property room organization and the evidence inventory
developed for each case.

Evidence control should include a case numbering system. The case numbering system
should include unique case identifiers with unique property identifiers. Those"
identifiers might include such elements as the year of the offense, county-of
jurisdiction, agency identifier and sequential number such as 10-48-1-0001. If
agencies do not have a case numbering system, one system that can be used by

- multiple agencies within a county may be practical.

The organization of the property room should be determined by the governmental
evidence-retention entity’s ability to locate the evidence through a computerized
barcode system or hand written record. A computerized barcode system will allow the
evidence to be stored based on available locations within the property room. Ifa
handwritten record is used, all evidence should be stored and maintained in
chronological order by case number within the property room.
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Evidence Control

Each governmental evidence-retention entity should have a policy on evidence control
that includes case tracking and property room management.

Case Tracking

Each governmental evidence-retention entity should have a written policy regarding
case tracking that includes how evidence is to be documented on agency-approved
forms. It is recommended that any time evidence is collected, a chain of custody form
be immediately initiated and follow that evidence item up to and including disposal or
long-term retention.

To ensure the evidence and chain of custody form will be definitively linked, each
item of evidence and chain of custody must be marked/labeled with the same unique
identifier that includes the assigned case number. However, the evidence item and the
original chain of custody form must never be stored together. Rather, the original
chain of custody form and evidence must be stored in separate locations.

The chain of custody form should contain, at a minimum, the unique case identifier; a

description of the corresponding evidence item; who collected it; when and where it
was collected: and to whom, when and where it was transferred.

Property Room Management

Each governmental evidence-retention entity should have a policy regarding the
management of its property room(s) that includes how and where evidence is to be
stored and/or retained. The security of and access to the property rooms also are
essential components to a successful policy.

Property rooms should be managed by a limited number of people who are granted
access only by the governmental evidence-retention entity’s executive officer.
Individuals assigned to these duties should receive training in the area of property
room management.

Each evidence item within a property room must be packaged to ensure its integrity
and to prevent contamination, and marked or labeled with a unique identifier.

If possible, separate locations for the short-term storage of active cases and long-term
storage for retained evidence are advisable. Also, within each long-term and short-
term storage location(s), it is preferable to have separate secured areas for drugs and
firearms evidence.
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A property room should have sufficient capacity and shelving to facilitate the storage,
inventory and retrieval of evidence items.

Audits of property rooms should be conducted on a scheduled basis to ensure routine
compliance with the governmental evidence-retention entity’s property room policy.
Unannounced audits also should be conducted.
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Ohio Attorney General’s Office
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http://www.ohioattorneygeneral.gov/Enforcement/OPOTA/Course—Catalog/ Course-
Categories/Crime-Scene-Courses

Ohio Revised Code
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http://codes.ohio.gov/orc/2953.71

National Institute of Justice
http://www.ojp.usdoj.gov/nij/
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Occupational Safety and Health Programs
http://osha.gov/

 http://osha.gov/Publications/osha31 86.html

Centers for Disease Control and Prevention
http://www.cdc.gov/

http://www.cdc.gov/ncidod/dhqp/bp.html
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* OHIQ ATTORNEY GERE

Dear Colleagues,

Legislation enacted during the 128" General Assembly brought about the Preservation of
Biological Evidence Task Force, which was charged with establishing a system to preserve
biological evidence in Ohio.

Through the system, standards were determined, and practices, protocols, and tesources
were recommended for the collection, retention, cataloging, and accessibility of biological
evidence. The standards and fecommendations are outlined in the guidelines that follow.

The Ohio Peace Officer Training Academy, part of the Ohio Attorney General’s Office,
conducts training programs for law enforcement and other professionals responsible for
presetving and cataloging biological evidence.

The standards and recommendations set forth in these guidelines were required by specific
legislation and are not meant to be definitive. For additional information about these
guidelines, please contact Assistant Attorney General Bridget Coontz at

Bridget. Coontz@OhioAtrorneyGeneral gov or 614-752-4797.

Very respectfully yours,

Mike DeWine
Ohio Attorney General
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Introduction

The Preservation of Biological Evidence Task Force was created pursuant to Ohio Revised
Code Section 109.561, which was enacted as part of Senate Bill 77 and amended by Senate
Bill 58 during the 128™ General Assembly.

Pursuant to RC 2933.82(C), the task force was charged with establishing a system regarding
the proper preservation of biological evidence in Ohio. In establishing the system, the task

force was required to:

e Devise standards regarding the proper collection, retention and cataloging of
biological evidence for ongoing investigations and prosecutions.

e Recommend practices, protocols, models and resources for cataloging and making
accessible preserved biological evidence already in the possession of governmental
evidence-retention entities.

' In consultation with the task force, the Ohio Peace Officer Training Academy conducts
training programs for law enforcement officers and other employees who are charged with
preserving and cataloging biological evidence.

The standards presented in this document are not intended to be all-inclusive. They are set
forth as required by SB 77 and are recommended for the crimes outlined in RC 2933.82. The
standards also may be applied to the investigation of other alleged violations of the Ohio
Criminal Code.

Models and resources recommended by the task force represent accepted industry standards.
The recommendations do not expand a governmental evidence-retention entity’s
responsibility to collect evidence nor do they requite a forensic laboratory to determine what
items may contain biological evidence. Due to the unique nature of every investigation, the
methods discussed here may not be applicable or practical in every field circumstance.
Advances in technology also may alter what are currently considered to be industry best
practices.
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Ohio Revised Code Section 2933.82: When to Apply Standards

The standards in this document for the collection, retention and cataloging of biological
evidence are recommended primarily for crimes covered under RC 2933.82, These are:

2903.01 Aggravated murder

2903.02 Murder

2903.03 Voluntary manslaughter

2903.04 _ Involuntary manslaughter, if felony of first or second
degree

2903.06 Aggravated vehicular homicide, if felony of first or second
degree

2903.06 Vehicular homicide, if felony of first or second degree

2903.06 Vehicular manslaughter, if felony of first or second degtee

2907.02 Rape

2923.02/2907.02 Attempted rape

2907.03 Sexual battery

2907.05 Gross sexual impositon: division (A)(4) or (B)

Who is Responsible for Retaining Biological Evidence?

Senate Bill 77 defines which types of agencies are responsible for maintaining and retaining
biological evidence. The statute refers to those responsible as “governmental evidence-
reteation entity.” A governmental evidence-retention entity means all of the following:
s Law enforcement agency
® Prosecutor’s office
e Court
o  Public hospital
* Crime laboratory
e Other governmental or public entity or individual within Ohio charged with the
collection, storage ot tetrieval of biological evidence (such as a cotoner’s office or
other agency petforming autopsies).

A governmental evidence-retention entity that possesses biological evidence is
required to retain the biological evidence in the amount and manner sufficient to
develop a DNA profile from the biological matetial contained in or included on the
evidence.
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Overview of Biological Evidence

Definitions of Biological Evidence and Biological Material

“Biological evidence” was defined in Senate Bill 77, RC 2933.82, as follows:
1) The contents of a sexual assault examination kit.

2) Any item that coritains blood, semen, hait, saliva, skin tissue, fingernail scrapings, bone,
bodily fluids or any other identifiable biological material that was collected as part ofa
criminal investigation or delinquent child investigation and that reasonably may be used to
incriminate or exculpate any person for an offense or delinquent act.

“The definition of “biological evidence” applies whethet the material in question is cataloged
separately, such as on a slide or swab or in a test tube, or is present on other evidence,
including, but not limited to, clothing, ligatures, bedding or other household material,
drinking cups or containers, or cigaettes.

“Biological material” is defined in RC 2953.71 as any product of a human body containing
DNA.

Important note for coroners: A coroner is required to collect and retain a known
DNA standard (blood, oral swab) during autopsy for crimes covered under RC
2933.82.

Items to Consider as Sources of Biological Evidence ot Materials

The following list is meant only as a general guide for use in the investigation of crimes in
which biological evidence and materials may have evidentiary value. These are:

o Sexual assault examination Kits, both victim and suspect kits

e Slides, swabs, test tubes or the proximate container for each from sexual assault
examination kits, autopsies or skin stains

Clothing, hats, masks, eyeglasses, jewelry, gloves from any involved individuals
Ligatures such as rope, belts, tape and cords

Bedding such as sheets, blankets, comforters, pillow cases, pillows and mattress pads
Other household materials such as towels, used tissues, toilet paper and paper towels
Drinking containers such as cups, cans and bottles

Cigarette butts or other smoking devices

Drug paraphernalia such as pipes and syringes

Handled items such as weapons and tools

Licked items such as envelopes and stamps

Samples of items retained by a coroner or forensic or toxicology laboratory

s * & & 0 @
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e Biological reference standards from known individuals such as buccal swabs from a
victim, suspect, consent partner or elimination standards

e Secondaty reference standards from missing persons such as a toothbrush or hair
brush

The above list is not exhaustive. There ate many other possible sources of biological
evidence or materials.

Training on these and other topics can provide further insight as to the item types and
locations of possible biological material. :
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Evidence Collection and Handling Safety Concerns

Universal Precautions

Universal precautions provide the first line of defense against risk of exposure to
bloodborne pathogens and must be consistently followed for all activities involving contacts
with blood, tissue, body fluids or other potentially infectious matexials.

These are work practices that help prevent contact with blood and other body fluids that
might spread disease. To be cffective, universal precautions must be practiced in every
situation in which there is a possibility of exposure.

All body fluids, tissues and body fluid stains must be treated as if they are contaminated
with a bloodborne pathogen. It is not possible to determine by obsetvation if a body fluid
or stain is contaminated. Individuals should be conscious of possible contact with tools or
itemns such as scissors, pens and tape measures as well as contaminated surfaces.

Personal protective equipment (PPE) — such as disposable gloves, disposable coveralls, lab
coats, masks and eye protection — helps prevent contact with bloodborne pathogens.

e PPE should be used when there is a reasonable chance of contact with blood or
other potentially infectious matetials. Gloves should be worn when providing first
aid or medical care, handling soiled materials ot equipment, and cleaning up spills of
tisky materials. Protective clothing should be worn when splashes or spills are likely
and also when working with unsafe matesials. Face protectors such as splash goggles
should be worn to protect against items that may splash, splatter or spray.

e PPE must be clean and in good repair. PPE that is torn, punctuted or has lost its
ability to function as an effective barrier should not be used. Disposable PPE should
not be reused under any circumstances. While using PPE, individuals should not
touch their eyes or nose with gloves.

e Do not assume that dried blood or other potentially infectious materials that are dry
are safe. PPE should be used when handling these items.

e For cleanup of wet material, cover the area containing blood or othes potentially
infectious materials with paper towels or rags, pour a disinfectant solution over the
towels, leave for at least ten (10) minutes and remove. When finished, place materials
in a waste disposal bag. Appropriate PPE should be used throughout this process.
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Common Bloodborne Diseases

Hepatitis B (FIBV), Hepatids C (HCV) and Human Immunodeficiency Virus (HIV) ate
the most common bloodborne-caused diseases to which a person may be exposed.

HBV, HCV and HIV are the most concerning diseases because of the potential for lifelong
infection once exposed and, more importantly, because of the risk of death associated with

infection.

Hepatitis B {HBV)

Hepatitis is an inflammation of the liver. It is the most prevalent bloodborne pathogen
hazard facing law enforcement and health care professionals on the job. A person
infected with HIBV may feel no symptoms or may suffer from flu-like symptoms so
severe that hospitalization is required. However, it may take up to nine (9) months before
symptoms become noticeable.

Blood, semen or othet body fhuds, especially those containing blood, may be infectious.
HBYV can survive in dried blood for up to seven (7) days, making it a significant concerm.

A Hepatitis B vaccination is available and also can be effective after exposure.

Hepatitis € {HCV)

Like HBV, Hepatitis C (FICV) is a virus that affects the liver. Nearly 4 million Americans are
infected with HCV. Howevet, only 25% are diagnosed. On average, 75% of patients with
HCYV infection later develop chronic hepatitis, cirthosis or liver cancer. HCV can be chronic
and fatal. It is responsible for 8,000 to 10,000 deaths annually.

Unlike HBV, there is no effective vaccine to prevent HCV.

Human Immunodeficiepcy Virus (HIV)

This virus attacks the body’s immune system, causing Acquired Immune Deficiency
Syndrome (AIDS). An individual infected with this virus can carty it for several years
without developing symptotns, but eventually will develop AIDS. A person infected may
suffer from flu-like symptorms, fatigue, fever and diseases that normally could be fought
by the immune system. Although HIV can be transmitted through blood and some body
fluids, it is not transmitted by touching, feeding or working with individuals who catry the
disease. '

HTV survives for a shorter period of time on a dry surface than HBV and HBC, but it is
more life threatening.

There is no vaccine to prevent HIV or AIDS, nor is there a cure.
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Transmission of Bloodborne Pathogens

The pathogens that transmit these diseases may be present in body fluids such as blood,
semen, blood-contaminated saliva and vaginal sectetions. Pathogens also can be present
in cerebrospinal, synovial, amniotic and any other body fluids that ate contaminated with
blood. Tissue and body organ material that is deposited on evidence also may be a source

of pathogens.

These pathogens can enter and infect the human body through openings in the skin,
including lacerations, abrasions and dermatitis or acne. Infections also may occur via
punctures ot cuts caused by sharp contaminated objects such as syringe needles, scalpels,
broken glass or other objects shatp enough to penetrate the skin. Infections also can enter

the body through mucous membranes of the eyes, nose or mouth when these areas are
touched with contaminated hands or implements.

Activities Involving Possible Exposure to Bloodborne Pathogens

The following activities may put a person at tisk of exposure to bloodborne pathogens:

¢ The collection, stotage, examination and processing of physical evidence that
contains blood, semen or othet potentially infectious agents

¢ The act of cleaning possibly contaminated work areas and/or work sutfaces,
including vehicles

¢ The preparation and packaging of blood, semen or othet potentally contaminated
items for presentation in court or shipment

¢ The handling of stains/standards containing blood or biological extracts that are
utilized for testing procedures

¢ The collection and packaging of physical evidence containing blodd, semen or
other potentially contaminated evidence from crime scenes

e Searches of people and locations for weapons and/or contraband

e The handling of biological stains/standards obtained from suspects and victims
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Evidence Collection

Biological evidence and materials should be collected in a manner that prevents
contamination and degradation and ensutes integrity during all phases of the investigation
and litigation. To avoid contamination, sample collection tools and materials must be free
from human DNA. The incidental presence of microorganisms does not harm properly
stored human DNA samples. Disposable latex examination gloves, individually wrapped
swabs or other individually wrapped items are free of human DINA by virtue of the process
of sterilization.

Not all germicidal treatments destroy DNA. Alcohol and hydrogen peroxide, for instance,
do not destroy DNA. The most effective way to clean collection equipment is to wipe it with
2 fresh 10% bleach solution of 10:1 water to bleach. (Any commercially available bleach is

adequate for this purpose.)

Clean Collection Practices

Here are examples of ways to prevent contamination and degradation of biological evidence:

1. Use dispdsable latex gloves to handle evidence rather than uniform/ tactical gloves. Do
not touch the outside of gloves to face or hands, and change gloves after contact with
potential biological evidence.

2. When field testing evidence, swab the stain and test the swab rather than directly testing
the stain. If the stain is small, consider testing itin a lab rather than in the field.

3. Fingerprint powder and brushes may carry biological material from one item to the next.
Collect DNA samples before powdering or use disposable brushes and sterile powder.

4. Clean tools between samples. For example, dip forceps in a fresh 10% bleach solution of
10:1 water to bleach and thoroughly dry prior to reuse.

5. When it is necessary to dampen a swab to collect a dried stain, any source of water that
does not contain human DNA is acceptable. Sterile water, distilled water, saline solution and
tap water meet this definition.

6. Dry damp items and swabs. When it is not practical to thoroughly dry the item, packaging
such as paper bags will allow the drying process to continue.

7. Wet items may be dried by hanging or by laying out on a clean surface indoors away from
the scene.

8. Package each item separately.
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9. The use of personal protective equipment (disposable clothing, gloves, masks, etc.) both
protects the individual from biohazard exposute and prevents transfer of the investigator’s
DNA to the evidence.

To implement these provisions, these tools are useful:

¢ Latex ot similar gloves
e Sterile swabs

e Water
» Paper containers such as bags, envelopes, boxes
¢ Tape

¢ A permanent marker

Packaging

These are best practices to keep in mind when packaging biological evidence at a crime
scene:

e Package evidence and seal the container to protect it from loss, cross transfer,
contamination and/or deleterious change.

e Seal the package in such a manner that opening it causes obvious damage or
alteration to the containet or its seal.

e Dackage evidence for safety by using boxes ot breathable tubes for shatp items,
marking items and informing the laboratory if a biohazard is present.

e DPackage firearms in clean, unused boxes when submitting them for biological
analysis. Mark the packaging and inform the laboratory if a biohazard is present.

s  Use paper bags, envelopes, boxes and similar materials for all biological evidence.

» Avoid plastic packaging as an inner or outer package.

e Avoid the use of pill tins due to possible rust.

¢ Ensure that all swabs and evidence are dty.

e Package each item separately; avoid commingling items to prevent ctoss
contamination.

e  Swabs collected from a single iten may be packaged in the same container.

o Mark each package with a detailed description that includes the item, location
where it was collected, name of the petson who collected it and date of collection.

» Seal each package with tape. (For safety reasons, do not use staples.) All seals
must be marked to identify the person making the seal. Mark through the seal
with name ot initials and date.

e 'The integrity of the item often is maintained through the package’s
documentation, That documentation includes all markings, seals, tags and labels
used by all of the involved agencies. Therefore, it is critical to preserve ot
document all packaging and labels received by or returned to your agency.
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Note: If an item (such as a used condom or fetus/product of conception) cannot be
dried, it may be placed in plastic and frozen. The laboratory should be contacted as soon
as possible for further guidance.

Document Evidence

During the collection process, it can be useful to record the location of evidence collected
af a crime scene. These are effective methods to do this:

e Use photographs and placards to document the location of each item.
e Develop detailed documentation that describes the item, location where it was
collected, name of the person who collected it and date of collection.

e Make a sketch of the scene that includes distances and 2 legend.

Contamination Prevention

To limit the potential for outside contamination of evidence ptior to and during the
collection process, consider these steps:

s Secure and limit the scene to essential personnel.

e Change disposable gloves if there is contact with biological material.

o Avoid glove-to-skin contact that can occur by rubbing eyes or nose or wiping
perspiration. )

¢ Avoid talking, coughing, sneezing, perspiting on ot over evidence.

e Avoid walking on or over evidence.

o  Avoid hair loss at scene from head, arms or face.

e Leave the scene if you become injured. Do not return until any blood loss has
been stopped and clothing is clean.

o Do not eat, drink, chew gum or use tobacco at a scene.

¢ Consider the use of disposable personal protective equipment (PPE) such as
gloves, masks, shoe covers, coveralls and hair covers when appropriate.

o  Avoid skin and oral contact with investigatory tools such as measuring tapes ot pens
that may have contacted contaminated surfaces.
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Storage of Biological Evidence (Short-Term)

The storage of biological evidence in this section pertains to the short-term storage that is
necessary during all phases of investigation and litipation.

Each governmenta_l evidence-retention entity should establish a policy for all evidence
control that includes designating a secured location as the property room.

A case numbering system should be used. The system should utilize numbers that inchude
both unique case identifiers and unique propesty identifiers. A case number might include
such elements as the year of the offense, county of jurisdiction, governmental evidence-
retention entity identifier and sequential number such as 10-48-1-0001. If agencies do not
have a case numbering system, one systemn that can be used by multiple agencies within a
county may be practical.

Biological evidence that has been dried should be stored, if possible, in a facility that
minimizes extreme heat and humidity, which can cause DNA to degrade.

Biological evidence that cannot feasibly be dried should be stored frozen. However, items

returned to the law enforcement governmental evidence-retention entity after laboratory

analysis that are no longer frozen may be stored as dry matetial in a designated propezrty
room with little fluctuation in tempetature and humidity.

All packages should be stored in a sealed condition that does not allow for cross
contamination, loss or deleterious change. All seals must be marked to identify the person
making the seal.

Packages from the same case should be stored in the fewest number of containers using
boxes ot large bags. For both storage and retention, boxes provide the most efficient use
of space.
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Retention of Biological Evidence (Long-Term)

Retention of biological evidence and/or material pertains to long-term storage of
evidence from inactive cases, cold cases or after litigation.

Long-term evidence retention should be part of the governmental evidence-retention
entity’s evidence control policy.

Whenever possible, all evidence from a case should be retained by one governmental
evidence-retention entity.

All packages should be stored in a sealed condition that does not allow for cross
" contamination, loss or deleterious change. All seals must be marked to identify the person
making the seal.

Packages from the same case should be stored in the fewest number of containers
possible, such as boxes or large bags needed for that case, with care taken to avoid
contamination of evidence. For storage and retention, boxes provide the most efficient

use of space.
Ttemns that are dried and extremely odorous may be retained in a sealed plasu'c bag.

Agency case numbers and identifiers must never be removed by another agency unless
documented.

A container such as 2 box or bag containing multiple iterns ot packages must only be used
to store evidence from a single case and should be marked to reflect the contents of that

containet.

Any governmental evidence-retention entity retaining biological evidence must be able to
produce an inventory of the evidence. Tt is best to maintain an evidence inventoty in a
computer management system that can be backed up. In the absence of such a system, an
inventory based on chain-of-custody records must be maintained. It must list the item
and its current location as well as document receipt and transfer of the evidence. It is
recommended that the original investigating agency maintain the inventory for each case.
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Biological Evidence Retention Timeline

The retention schedule pxovided in RC 2933.82 uses a very specific definition of “in
custody” as that term pertains to the offenses listed in 2933.82. Any time the term “in
custody” is used in this document, it refers to the following conditions (unless otherwise

noted).

“In custody” includes any or all of the following:

Incarcetated (adult or any juvenile facility), or

Under community control sanction, or

Under any order of disposition for the offense, or

Under judicial or supetvised release for the offense, oz

On probation ot parole for the offense, or

Under post-release control for the offense, or

Involved in civil litigation in connection with that offense or act, or

Subject to any kind of sex offender registration and other duties imposed as
required by Ohio Revised Code Sections 2950.04, 2950.041, 2950.05, 2950.06.

20N OV L W N

1t is important to note that the following retention schedules apply to both adult
and juvenile offenders.

Important Note for Coroners: Blood, vitreous and urine specimens collected by a
coronet during autopsy and used for diagnostic purposes are not considered DNA
staridards and may be destroyed per the coroner’s approved retention schedule.

The retention schedules for biological evidence and materials ate provided below.

UNSOLVED CRIMES:
e RC 2903.01 Aggravated murder or 2003.02 Murder — Must secure evidence
for as long as the crime rernains unsolved
e All other SB 77 unsolved ctimes — Must secure the evidence fora petiod of .
thirty (30) years. This 30-year retention timeframe includes: '
2903.03  Voluntaty manslaughter
2003.04 Involuntary manslaughter, if felony of first or second degree
2903.06  Aggravated vehicular homicide, if felony of fitst or second degree
2003.06  Vehiculat homicide, if felony of first or second degree
7003.06  Vehicular manslaughtet, if felony of first or second degree
2907.02  Rape*
2923.02/2907.02 Attempted rape*
2007.03  Scxual battery*
2907.05(A)(4) ot (B} Gross sexual imposition*

000000000

* Important note for public hospitals and other governmental evidence-retention
entities handling biological evidence related to 2 sexual assault: This thirty (30) year
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retention timeframe on unsolved crimes requires that any sexual assault kit (also known as
a “rape kit”) that may contain biological evidence and is petformed in response to an SB
77 crime (for example, rape or attempted rape} must be maintained for that entire time

eriod. This means if the crime was unsolved, the sexual assault kit must be
tetained for thirty (30) years.

CONVICTIONS:
If 2 person accused of an SB 77 crime is convicted of that SB 77 crime, the biological
evidence must be secured for the latest petiod of time that the offender is “in custody™
(as defined above) or for thirty (30) years, whichever comes first. This means that if the
person “in custody” is released from that form of “custody” prior to thirty (30) years, the
governmental evidence-retention entity retaining the evidence may destroy it when
“custody” has been completed, even if it is prior to thirty (30) years. It is important to
-keep in mind that if the crime was one which required the offender to register as a sex
offender, any biological evidence must be retained for as long as the offender is required
to register, which may mean his ot her lifetime.

If the offender remains incarcerated after thirty (30} years, the biological evidence
shall be secured until the person is released from incarceration or dies.

The conviction retention timeline applies to all SB 77 crimes:
e 290301  Aggravated mutder
e 290302 Murder
e 2903.03 Voluntary manslaughtet
e 200304 Involuntary manslaughter, if a felony of the first or second degree
e 200306 Aggravated vchicular homicide, if a felony of the fitst or second
degree
e 200306 Vehicular homicide, if a felony of the first or second degtree
e 200306 Vehicular manslaughter, if a felony of the first or second degree
*» 2907.02 Rape*
o 2923.02/2907.02 Attempted rape*
e 2907.03  Sexual battery*
o 2907.05(A)4) or (B) Gross sexual imposition*

Esample 1: An offender is convicted of RC 2907.02 Rape. The offender is sentenced to
setve (8) years in prison. The offender is released aftet serving seven (7) years and is
placed on one (1) year of post-release conirol. Based upon the offender’s crime and
classification, the offender must register as a sex offender for fifteen (15) years after his
release. The biological evidence related to the offender’s crime must be retained for the
entire fifteen (15) years after his release. Since the offender is a registered sex offender,
the time served or post-release control does not factor into the retention schedule. The
only time period that is important is the one that lasts the Jongest from the time of the
conviction.
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Exampie 2: An offender is convicted of 2903.06, vehicular manslaughter as a felony of the
second degree. The offender is sentenced to serve six (6) years in prison, but is released
after four (4) years and placed on post-relcase control for the remainder of his sentence.
Once post release control is complete, if there are no other court otders, the biological
evidence related to this offender’s case may be destroyed.

However, if in Example 2 there is a court otder requiring the offender to pay restitution
to the victim’s family, until the restitution is complete, the biological evidence may not be
destroyed. If it takes the offender four (4) additional years after his release to complete
that restitution, the biological evidence must be retained for that entire time petiod while
testitution is pending, even if all other court sanctions have been completed.

EXCEPTION TO THE CONVICTIONS RETENTION TIMELINE

The retention timelines for biological material related to a conviction to which the
thirty (30) year or “in custody” timeline applies may be destroyed early only if all of
the following procedures have been complied with:
1. Notice is sent by certified mail, return receipt requested, notifying of the intent
to destroy the evidence. Notice must be sent to all of the following:

a. All persons who remain “in custody” as a result of a criminal
conviction, delinquency adjudication or commitment related to the
evidence in question

b. The attorney of record for each person who is in custody in any
circumstance described above if the attorney of record can be located

c. The state public defender

d. The office of the prosecutor of record in the case that resulted in the
custody of the person as described above

e. The attorney general

2. One (1) year after the latest date on which the person(s) described above in (a)-
(e) receives the notice, the biological evidence may be destroyed, ONLY 1F:
2. No motion has been filed for testing of evidence under ORC §§
2953.71, 2953.81 or 2953.82, AND
b. No written request for retention of the evidence has been provided to
the entity that sent the certified letter containing notification of its intent
to destroy the biological evidence.

3. If any person who received the certified letter notifying him or her of intent to
destroy the evidence files a motion for testing of evidence OR provides a

written request fo the entity sending the certified letter, the biological evidence
must be retained while the person remains “in custody.”
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GUILTY PLEA ORNO CONTEST PLEA:
The governmental evidence-retention entity must secure the biological evidence for
five (5) years after the plea and any appeals from the plea have been exhausted, unless
the person who pleaded guilty or no contest, or the person’s attorney, requests
retention and a court finds good cause to retain the evidence. There is no exception
that allows for the early destruction of evidence that is subject to the guilty or no

contest plea timeline.

Tn the case of a guilty or no contest plea, the person who pleaded guilty or no contest or
their attorney must notify the following that they are requesting the evidence not be

destroyed:
1. Fach person who is “in custody” for a crime related to the biological evidence

in question

2. The attorney of recotd for each person who is “in custody” related to the
biological evidence in guestion

3. 'The state public defender

4. The office of the prosecutor of record in the case that resulted in the person

being “in custody”
5. The attorney general
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Destruction of Retained Evidence

To augment the available storage space for retained biological or other evidence required
by statute, it is recommended that each governmental evidence-retention entity routinely
inventorty its property room for evidence that could possibly be destroyed.

Evidence collected from crimes that are not enumerated in the statute (as listed below) is not
required to be preserved under this law. Thus, if additional space is needed to preserve
evidence, evidence from non-enumerated crimes should be considered for destruction unless
pteservation of such evidence is mandated from some other source, such as court order.

Evidence being held for cases on appeal should be referred to the county prosecutor for
an updated status and the possibility of secking a destruction ordet.

Cases that are open of unsolved should be referred to the county prosecutor to determine
the statute of limitations and the possibility of future litigation or the possibility of secking
a destruction order.

Crimes that require adherence to the biological evidence retention standards are:

o 2903.01 Aggravated murder

e« 2003.02 Mutder

s 200303 Voluntaty manslaughter :

o 2003.04 Involuntary manslaughter, if a felony of the first or second degree

s 2903.06 Agpravated vehicular homicide, if a felony of the first or second
degree

o 2903.06 Vehicular homicide, if a felony of the first or second degree

s 2903.06 Vehicular manslaughtet, if a felony of the first or second degree

e 2907.02 Rape

e 2023.02/2907.02 Attempted rape

o 2907.03 Sexual battery

o 2907.05(A)(4) ot (B) Gross sexual imposition
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Cataloging of Retained Evidence

A governmental evidence-retention entity must have a system to catalog evidence so it is
possible to locate any retained biological evidence.

A cataloging system would make use of a unique case numbering system, a documented
procedure for propetty room organization and the evidence inventory developed for each

case.

Fvidence control should include a case numbering system. The case numbeting system
should include unique case identifiers with unique propetty identifiers. Those identifiers
might include such elements as the year of the offense, county of jurisdiction, agency
identifier and sequential number such as 10-48-1-0001. If agencies do not have a case
numbering system, one system that can be used by multiple agencies within a county may
be practical.

The organization of the property room should be determined by the governmental
evidence-retention entity’s ability to locate the evidence through a computetized barcode
system or hand written record. A computerized batcode system will allow the evidence to
be stored based on available locations within the property room. If a handwtitten record
is used, all evidence should be stored and maintained in chronological order by case

number within the property room.
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Evidence Control

Each governmental evidence-retention entity should have a policy on evidence control that
includes case tracking and property room management.

Case Tracking

Each governmental evidence-retention entity should have a written policy regarding case
tracking that includes how evidence is to be documented on agency-approved forms. Itis
recommended that any time evidence is collected, a chain of custody form be immediately
initiated and follow that evidence item up to and including disposal ot long-term
retention.

To ensure the evidence and chain of custody form will be definitively linked, each item of
evidence and chain of custody must be marked/labeled with the same unique identifier
that includes the assigned case number. However, the evidence item and the original
chain of custody form must nevet be stored together. Rather, the original chain of
custody form and evidence must be stored in separate locations.

The chain of custody form should contain, ata minimum, the unique case identifiet; a
description of the cotresponding evidence item; who collected it; when and where it-was
collected; and to whom, when and where it was transferred.

Property Room Management

Fach governmental evidence-retention entity should have a policy regarding the
management of its property room(s) that includes how and where evidence is to be stored
and/or retained. The security of and access to the propesty tooms also are essential
components to a successful policy.

Property rooms should be managed by a limited pumber of people who are granted
access only by the governmental evidence-retention entity’s executive officer. Individuals
assigned to these duties should receive training in the arez of property room management.

Each evidence item within a property room must be packaged to ensure its integrity and
to prevent contamination, and matked or labeled with 2 unique identifier.

If possible, separate locations for the shori-term storage of active cases and long-term
storage for retained evidence are advisable. Also, within each long-term and short-term
storage locaton(s), it is preferable to have separate secured areas for drugs and firearms

evidence.

A property toom should have sufficient capacity and shelving to facilitate the storage,
inventory and retrieval of evidence items.

Audits of property rooms should be conducted on a scheduled basis to ensure routine
compliance with the governmental evidence-retention entity’s property room policy.
Unannounced audits also should be conducted.
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Captain J.D. Brink, Ohio State Highway Patrol Crime Laboratoty
Ohio Innocence Project
Jodi Shotr, Administrative Coordinator and Policy Analyst
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Resources

Ohio Attorney General’s Office
http:// www.ohioattorneygeneral.gov/

Ohio Law Enforcement Gateway
hitp:/ /www.ohiogttorneygeneral. gov/OHLEG

Ohio Peace Officer Training Academy
hitp:/ /www.ohioattorneveeneral.gov/OPOTA

http:/ /www.ohioattorneygeneral gov/Enforcement/ OPOTA/ Course-Catalog/Course-

Categories/ Crime-Scene-Courses

Ohio Revised Code

http:// codes.ohio.gov/

hetp:/ / codes.ohio.gov/orc/ 2901.07

htto:/ / codes.ohio.gov/orc/2933.82

http:/ /codes.ohio.gov/orc/2950.01 -

http://codes.ohio.gov/orc/2953.71

National Institute of Justice
hitp:/ /vwww.0ip.usdoj.gov/nij/

hetp:/ /wrww.oip.usdoj.gov/nij/training/welcome.htm

htep:// www.ojp.usdoi.gov/ ove/publications/infores /sane/sageguide.pdf

DNA Initiative

bttp:/ /wrwrw.dna,gov/

hitn: / /www.dna.pov/training / resources
hitp: / /www.dna.cov/audiences /investigators/know

International Association for Property and Evidence
http:/ /iape.or

http:/ /iape.org/resouscesPages/ downloads.html

Updated May 2011 Page 22 of 25

A — 87



Occupational Safety and Health Programs

htp:// osha.gov/
htip://osha.gov/ Publications/osha3186.htmil

Centers for Disease Control and Prevention
http:/ /www.cde.gov/

hep:// www.cdc.eov/hai/

Ohio Department of Health
http:/ /www.odh. ohio.gov/odhPrograms/hpre/ sadv/ sadvpgevl.aspx

hitp:// www.odh,ohig.cov/odbPrograms/hprr/sadv/ sadvprot.aspx
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Appendix A: Sample Letter Giving
Notice of Intent to Destroy Biological Evidence

RE: NOTICE OF INTENT TO DESTROY BIOLOGICAL EVIDENCE
[Lnsert date]
To Whom It May Concern:

Pursuant to Ohio Revised Code Section 2933.82(B)(5), I am hereby notifying your office

that [insert pame of governmental evidence retention entity] intends to destroy the biological

evidence listed below.

This evidence will be destroyed on or about one yeat from the date that you received this
letter unless the defendant files a motion requesting the testing of evidence under RC
2053.71 to 2953.81 or 2953.82, or you, or any other person notified in this manner, submits
a written request for retention of the evidence listed below to [insert name of governmental

evidence retention entity] at the address listed below.

Defendant’s name:
Victim’s name:
Evidence items: [List or include attachment]

Conviction offense(s):
Conviction date:
Coutt:

Case numbert:

Sincerely,

[nsert Governmental Evidence Retention Entity]
[Address)

[City, State, Zip]

[Phone Number]
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Yhio Attorney General Mike DeWine

Briefing Room > News releases > February 2012 > Aftorney General DeWine Announces Progress Made with SB 77 Connecting DNA
with Unsoclved Crimes

NEWS RELEASE
Attorney General DeWine Announces Progress Made with SB 77 Connecting DNA with Unsolved Crimes

2/15/2012

(LONDON, Ohio}—Ohia Attorney General Mike DeWine today announced 132 cold case ¢rimes now have a prime suspect through a DNA
match made possible only because of Senate Bill 77. SB 77, which iook effect July 1, 2011, requires DNA collectior: on all felony
arrestees. All DNA profiies in Ohio are housed within the Ohio Attorney General’s Bureau of Criminai Investigation (BCY).

“Finding someone's DNA at a crime scene is often times the piece of evidence that makes the case and tands the criminal in prison, where
he of she belongs,” said Atterney General DeWine. “With seven months of data, we now see how SB 77 is helping us identify mare bad
guys, who just might have gotten away with their crimes had it not been for the new law.”

Because of SB 77, law enforcement agencies across Ohio are required to collect DNA samples from adults arrested on felony charges.

. The samples are then processed and DNA profiles are developed. The DNA profiles are entered into the Chio DNA database at BCL. The
database uses the Combined DNA Index System (CODIS) software to search for matches with Ohio and U.S. unsolved and solved
crimes. Currently, BCI’s Ohic DNA database holds 421,584 DNA records from convicted offenders and arrestees.

After tracking more than one hundred leads that went cold, Englewocod Police Sergeant_Mike Lang finally got the break he was looking for
in a ten-year-old rape case when an Ohio man had to submit a DNA sample following the new law. The 2001 rape victim was a 14-year-

old girl.
“Informing the vicim and her family that this long torturous mystery was finally moving towards closure was one of the happiest moments

of my career,” said Sgt. Lang. “SB 77 connected dots in a case that might have never been connected. For this, | know a family and a
certain young woman, now 25, who are very, very thankifd.”

“Our BCI scientists are processing 63 percent more DNA profites because of SB 77. We simply have more data in our system,” said
DeWine. “And that has led to more hits’ to unsolved crimes. We hit to an average 127 unsolved crimes per month now, giving law
enforcement agencies around the state and the country the break in their cold case that will hopefully lead to more victims finding justice.”

-30—

Media Contacts
Lisa Hackley; 614-466-3840
Dan Tierniey: 614-466-3840
8. -
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-~ Senator David Goodman
3" Ohio Senate District

FOR IMMEDIATE RELEASE
April 6, 2010

Contact: Jim Laipply

(614) 466-8064

GOODMAN’S BILL EXPANDING THE USE OF DNA TESTING
SIGNED INTO LAW BY GOVERNOR

COLUMBUS— State Senator David Goodman (R- New Albany) announced that Senate Bill 77,
legislation he sponsored that expands the use of DNA testing and establishes a biological
evidence retention policy in order to better preserve and maintain evidence, has been signed into

‘law by Governor Ted Strickland.

«Advancements in DNA testing in recent years have demonstrated the need to refine our policies
regarding these procedures, and the changes made in Senate Bill 77 will allow our criminal
justice system to take full advantage of these improvements to protect Ohio families,” Goodman
said. “I want to thank everyone who worked with us throughout the legislative process to craft a
bill that will protect Ohioans’ rights while ensuring the guilty are placed behind bars and the

innocent go free.”

In 2003, Goodman sponsored legislation that established procedures for DNA testing of inmates
who pleaded not guilty to their crimes. Following a series of articles in the Columbus Dispatch
that revealed uneven evidence retention and other problems with Ohio’s DNA testing laws, he
introduced Senate Bill 77 to strengthen the law and ensure the integrity of the state’s justice

system.

Senate Bill 77 expands the use of DNA testing to post-conviction offenders who are on probation
or parole, are under supervised judicial release, are under post-release control or community
conirol or are on the sex offender registry. It also requires law enforcement agencies to establish
a biological evidence retention policy in order to ensure that evidence is readily available for

testing purposes.
Senate Bill 77 will become effective Ohio law in 90 days.

-30-
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Senator David Goodman
3™ Ohio Senate District

FOR IMMEDIATE RELEASE
Wednesday, June 24, 2009

Contact: Jim Laipply

(614) 466-8064

OHIO SENATE APPROVES GOODMAN’S LEGISLATION THAT EXPANDS
DNA TESTING AND IMPROVES SYSTEM OF MAINTAINING EVIDENCE

COLUMBUS——State Senator David Goodman (R- New Albany) today announced the Ohio
Senate has voted to approve Senate Bill 77, legislation he introduced that would expand the use
of DNA testing, help to better preserve biological evidence and provide for blind line-ups to
ensure unbiased witness identification.

Goodman sponsored legislation in 2003 that established procedures for the DNA testing of
inmates who pleaded not guilty to their crime. However, a recent series of stories in the
Columbus Dispatch demonstrated that uneven evidence retention, in addition to other problems,
revealed the need to strengthen Ohio’s DNA testing laws and ensure the integrity of the justice

system.

“As we work to protect Ohioans and their families from those who would do them harm, it is
cssential that we take the necessary steps to ensure that everyone’s rights are protected, the guilty
are convicted and the innocent vindicated,” Goodman said. “This bili will enact simple yet
meaningful changes to our system of justice that will modernize Ohio’s best practices so that the

best interests of justice can be served.”

Under Senate Bill 77, post-conviction DNA testing would be made available to those offenders
who are on probation or parole, are under supervised judicial release, are under post-release
control or community control or are on the sex offender registry. The bill also requires law
enforcement agencies to establish a biological evidence retention policy in order to ensure that
evidence is readily available for testing purposes.

A Preservation of Biological Evidence Task Force would also be created within the Ohio Bureau
of Criminal Identification and Investigation to devise standards regarding the proper collection,
retention and cataloguing of biological evidence for ongoing investigations and prosecutions.
The task force would also make recommendations for the cataloguing and accessibility of
preserved biological evidence already in the possession of law enforcement.

In addition, Goodman’s bill also requires that custodial interrogations be recorded, beginning
when a person is read his or her Miranda rights. The bill also seeks to ensure lineups are
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impartial and unbiased by requiring the blind administration and recording of investigation
lineups.

Senate Bill 77 was approved by a 31-1 vote. The bill now moves to the Ohio House of
Representatives for further consideration.

-30-
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DNA testing becomes law 1n Ohio - 1he CInCINRALL BHHEERE. SRS 2 7em =

DNA testing becomes law in Ohio
COLUMBUS - Legislation to require DNA testing of alf felons upon arrest was signed into faw Monday by Gov.

Ted Strickland.

Cincinnati Enquirer - Cincinnati, Ohio
Author: Jon Craig

Date: Apr 8, 2010

Start Page: n/a

Section: NEWS

Text Word Count: 458

Document Text

Existing law requires DNA testing after felony convictions. Senate Bill 77 is expected to help caich serial offenders and
- free wrongly convicted inmates by expanding DNA testing.

A half-dozen ex-convicis later found innocent through DNA tests, as well as a former Clifton area rape victim, were at
Monday's Statehouse bill-signing ceremony. :

Amy, a 36-year-old graduate of the University of Cincinnati, hopes the man who raped her and at least two other UC
students 15 years ago will be caught soon after changes are made to state law. But new DNA collection after felony
arrest won't take effect until at least July 1, 2011, because of the expected annual cost of nearly $2 million.

The bill evolved from work by students from the Chio Innocence Project, based at the University of Cincinnati. They
drafted legislation three years ago aimed at preventing wrongful convictions. Mark Godsey, a UC law professor and
director of the Innocence Project, helped students draft the legislation with Michele Berry, 2 Cincinnati lawyer.

Former state Rep. Tyrone Yates, a Demacrat from Evanston, introduced the House version of the bill. Yates is now a
Hamilton County municipal judge.

The bill was introduced in the Ohio Senate in March 2009 by Republican Sens. Bill Seitz of Green Township and David
Goodman of New Albany. ‘

*There is a percentage of people in our prisons who are innocent of crimes,” said Strickland, who counseled one of the
freed inmates when Strickland worked as a prison psychologist. “The new procedures will help improve criminal
investigations and save lives."

"I'm sorry for what you experienced,” Strickland said to Joseph Fears Jr. of Columbus, putting his arm around Fears for
a photograph after signing the bill into law. '

Fears was released from prison in March 2009 after serving more than 25 years for two rapes that DNA tests later
found he didn't commit.

Fears thanked Strickiand for his help decades ago at Southern Ohio Correctional Facility in Lucasville.
“The more knowledge you've got, the more power you've got," Fears said.

Legislation requiring DNA testing upon conviction of felony crimes became law last year in Kentueky. Indiana also
requires DNA testing upon conviction.

New law
Senate Bill 77, signed into law Monday, also:

Requires biological evidence including DNA to be saved in all serious crimes for five years in plea bargain cases and for
30 years, or until a person gets out of prison, if a person is found guilty at trial for murder or sexual assault.

Opens DNA testing to parolees and those on the state sex-offender registry.

Provides riew incentives for police to record interrogations from start to finish.
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DNA testing becomes law in Ohio - 1he Cmncinnatl BRGUIEL. ALLEIVES

Requires police fineups and eyewitness photo identifications to be "double blind,” meaning the officer handling the
lineup doesn't know who the suspect is.

Ldghv 4~

Reproduced with pemission of the copyright owner. Further reproduction or distributian is prohibited without permission.

Abstract (Document Summary)

A half-dozen ex-convicts later found innocent through DNA tests, as well as a former Clifton area rape victim, were at
Monday's Statehouse bill-signing ceremony.

Reproduced with permission of the copyright owner. Further reproduction or distribution is prohibited without permission.
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