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EXPLANATION OF WHY THIS CASE IS A CASE OF

PUBLIC OR GREAT GENERAL INTEREST

This appeal concerns a question of public or great general interest to all employed and

unemployed individuals in the State of Ohio, specifically, whether inconsistencies in Federal and

State tax laws should penalize a worker when he or she applies for unemployment

compensation? An additional question of public or great general interest is whether statutory

presumption should be in favor of a governmental agency or the unemployed individual?

In the case sub judice the Second District Court of Appeals interpreted statutes and

regulations with great deference to a state agency and to the detriment of an unemployed citizen

of this State. The deference shown by the Second District Court of Appeals is in contravention

of rules of statutory and regulatory interpretation. By interpreting the statutes and regulations

with deference to the state agency charged with administering the Ohio Unemployment

Compensation program, individuals similarly situated to Appellant will be arbitrarily denied

unemployment compensation.

STATEMENT OF THE CASE AND FACTS

Claudia Bernard appealed the Unemployment Compensation Administrative Hearing

Officer Decision dated December 3, 2010, denying her application for unemployment benefits

for the stated reason that she did not file a valid application, as she did not earn an average

weekly wage of at least $213.00 for the base period in question. The Decision was upheld by the

Commission without further comment.

The Hearing Officer failed to consider evidence of $900 per month "benefit of

employment" to claimant, in the form of a flexible spending account. Such an account is actually

structured as a deduction from gross wages - that is, the dollar amounts start out as wages or
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salary, and are allowed to be placed in a tax-free account for the benefit of the employee, as a

deduction from gross compensation.

Additionally, the employer is not contesting the application for benefits. Counsel for the

employer also confirmed on behalf of the employer in his letter to the agency dated April 2009

that "...Ms. Bernard also received other compensation pursuant to a Health FSA-125 account, in

the amount of $10,800.00." The argument by counsel for employer at the Hearing also did not

contest that the FSA payments were "compensation":

"Transcript p. 23:
line
11: ...there was the 1099 compensation, there was the
12 W2 compensation and the FSA uh, uh, uh, the flexible spending account
13 in the amount of $10,800.00 and then the last number was a gift
14 according to Mrs. Wakeman's observation, not a bonus. I don't know
15 that that last number impacts this anyway. Uh but our goal is to
16 present it the way that it was and allow the board to determine what
17 it's requirements are for allowing worker's compensation. Uh that's
18 not a decision that the employer is able to make. The employer can
19 only present what the employer paid uh and and how it was paid and what
20 it was for and we have done that."

Ms. Wakeman's statement attached to Attorney Fry's letter of April 2009 to the Commission also

indicates further "compensation" in the form of a Christmas bonus of $1,000.00 paid after she

was fired by Ms. Wakeman. The Hearing Officer found that "[t]he flexible spending account

payments are not considered wages", without citing any authority for that proposition.

Conflicting definitions of "compensation"

An examination of the flexible spending account document itself shows the definition of

the account as a diversion of salary to cover medical expenses on a pre-tax basis, as is set out in

the Internal Revenue Code Section 125. Ohio law contemplates the opposite of the Hearing

Officer's decision, that is, flexible spending account payments are considered salary or wages.

The entire statutory setup, both Federal and State, contemplates payment of salary or wages to an
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employee, but with the ability to divert a portion of those wages for payment of medical

expenses without taxation under the Federal income tax.

ORC § 5747.01. Income tax definitions ... (C) "Nonbusiness income" means all income

other than business income and may include, but is not limited to, compensation, rents and

royalties from real or tangible personal property, capital gains, interest, dividends and

distributions, patent or copyright royalties, or lottery winnings, prizes, and awards. (D)

"Compensation" means any form of remuneration paid to an employee for personal services.

ORC § 4113.11. Payment for health insurance by salary reduction. (A) ...all employers

that employ ten or more employees shall adopt and maintain a cafeteria plan that allows the

employer's employees to pay for health insurance coverage by a salary reduction arrangement as

permitted under section 125 of the Internal Revenue Code.

Ohio Income Tax Form, page 22: [regarding] Line 44 - Ohio Medical Savings Account

You may be able to deduct [from taxable income] the amount of funds you deposited into a

medical savings account... For 2009 the maximum amount of deposited funds you may be able to

deduct is $4,197...To determine if you are eligible for this deduction, complete the medical

savings account worksheet below. For further information, please see "What Is a Medical

Savings Account and What Are the Qualifications?" on page 9 of these instructions.

2009 Ohio Income Tax Form - page 9: "What Is a Medical Savings Account and What

Are the Qualifications? A medical savings account is used to pay eligible medical expenses of

the account-holder or the account-holder's spouse and/or dependents. A medical savings account

can be opened by or on behalf of a person that participates in a sickness and accident plan, a

plan offered by a health maintenance organization or a self-funded, employer-sponsored health-

benefit plan pursuant to the federal Employee Retirement Income Security Act. You must
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designate an administrator for the medical savings account at the time you open the account.

Account-holders are generally permitted to withdraw the funds at any time for any reason.

However, account administrators cannot return any funds deposited during the year of

deposit except for reimbursement of eligible medical expenses. Any withdrawals for a

nonqualifying medical purpose may result in increased Ohio taxes. An "eligible medical

expense" includes any expense for a service rendered by or for an article, device or drug

prescribed by a licensed health care provider... See line 44 instructions on page 22 [see above]

for a more detailed explanation." NOTE: the Ohio tax code does not otherwise mention a

"Health Flexible Saving Account".

Ohio Administrative Code 145. Ohio Public Employees Retirement System Chapter 145-

1. Benefits 145-1-26. Definition of earnable salary [for OPERS purposes] - ...(C) For the

purposes of the calculations required pursuant to sections 145.47, 145.48, and 145.49 of the

Revised Code, a public employee's salary, wages, or earnings shall include amounts: ... (3) Not

treated as income for federal income taxation under Internal Revenue Code section 125 ...

This is one of the few references to IRC Section 125 plans in the Ohio Revised Code and

it specifically defines such nontaxable amounts (for Federal tax purposes) as "salary" or "wages"

for public employees.

Likewise, the Flexible Spending Account of the Employer specifies that contributions by

the employee to the plan are to be considered nontaxable, that is, excluded, from income for

Federal tax purposes:

"...The intention of the Employer is that the Plan qualify as a`Cafeteria Plan' within the

meaning of Section 125 of the Internal Revenue Code...and that the benefits which an Employee
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elects to receive under the Plan be excludable from the Employee's income under Section

125(a)..." [p. 4, paragraph 2]

"1.6 "Compensation" means the amounts received by the Participant from
the Employer during a Plan Year. [p. 5]

3.1 Salary Redirection. Benefits under the Plan shall be financed by Salary
Redirections sufficient to support Benefits that a Participant has elected
hereunder. ..each Participant to agree to reduce his pay during a Plan Year by an
amount determined necessary to purchase the elected Benefit Options... [p. 8]

4.1 Benefit Options. Each Participant may elect any one or more of the
following optional Benefits, if offered by the employer: (1) Health Flexible
Spending Account. [p. 9]

The Summary Plan Description is even more specific in this regard:
[p. 1, Para. 2] One of the most important features of our Plan is that the

benefits being offered are generally ones that you are already paying for, but
normally with money that has first been subject to income and Social Security
taxes. Under our plan, these same expenses will be paid for with a portion of your
pay before Federal income or Social Security taxes are withheld. This means that
you will pay less tax and have more money to spend and save. [emphasis added]

[p. 2, middle of page] 1. How does this Plan operate? Before the start of
each Plan Year, you will be able to elect to have some of your upcoming pay
contributed to the Plan. These amounts will be used to pay for the benefits you
have chosen. The portion of your pay that is paid to the Plan is not subject to
Federal income or Social Security taxes. In other words, this allows you to use
tax-free dollars to pay for certain kinds of benefits and expenses which you
normally pay for with out-of-pocket, taxable dollars...

[p. 2] 1. How much of my pay may the Employer redirect?
Each year, you may elect to have us contribute on your behalf enough of

your compensation to pay for the benefits that you elect under the Plan. These
amounts will be deducted from your pay over the course of the year.

[p. 4] What benefits are available?
Under our Plan, you can choose to receive your entire compensation or

use a portion to pay for the following benefits or expenses during the year: Health
Flexible Spending Account.

The most that you can contribute to your Health Flexible Spending
Account each Plan Year is the participants earned income..."

In other words, the Employer agreed to divert ("redirect") a portion of the Employee's

compensation (otherwise classified as "wages" or "salary") for pre-tax payment of medical

expenses.
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ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Propostion of Law No.: 1: Courts Must Interpret Statutes and Regulations With

Deference to The Affected Party and Against The State Agency Charged With
Enforcement of the Statutory/Regulatory Scheme

The Unemployment Compensation system must give the benefit of the doubt to the

employee in a situation where interpretation is ambiguous or unclear. ORC § 4141.46: Liberal

construction of statutes. "Sections 4141.01 to 4141.46, inclusive, of the Revised Code shall be

liberally construed." Judge Fain's dissent states the correct rationale:

"Fain, J. Dissent:
{¶ 15} ...[T]he proper interpretation of the statutory definition of remuneration as
it applies to the flexible spending account in this case is anything but clear and

unambiguous.
{¶ 16} The principle that a court should give deference to an administrative
agency's interpretation of the legislative enactment that it is charged to administer
is a general principle of statutory interpretation employed by courts. Northwestern
Ohio Bldg. & Constr. Trades Council v. Conrad, 92 Ohio St.3d 282, 287, 2001-
Ohio-190, 750 N.E.2d 130. This principle finds statutory support in R.C. 1.49(F).
{¶ 17} The principle that Ohio's Unemployment Compensation Law shall be
construed liberally in favor of the applicant is a specific rule of construction set
forth in the Unemployment Compensation Law, itself, at R.C. 4141.46. Vespremi
v. Giles, 68 Ohio App.2d 91, 93, 427 N.E.2d 30 (1st Dist. 1980).
{¶ 18} It is another principle of statutory construction that a special or local
provision shall prevail as an exception to a general provision, where the two
provisions are in conflict. This principle is codified at R.C. 1.51.
{¶ 19} Given the specific legislative commandment, in R.C. 4141.46, that the
Ohio Unemployment Compensation Law should be liberally construed in favor of
applicants for compensation, ... the statute [should be construed] in Bernard's
favor and find her eligible to receive benefits. She earned the moneys that were
paid into a flexible spending account for her benefit, through her labor in her
employer's behalf ...interpreting those moneys as remuneration for purposes of
determining her eligibility does not unduly stretch the bounds of the requisite
liberal construction of the statute; in my view, that interpretation lies within a
reasonable, liberal construction of the statute in her favor."

Thus, the evidence shows clearly that Ms. Bernard received a total of $17,320.00 compensation

in the form of "salary," with $10,800 of her salary diverted to the Flexible Spending Account for
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Federal income tax purposes. The Hearing Officer's determination must be reversed, and Ms.

Bemard held to qualify for unemployment benefits.

CONCLUSION

For the reasons stated above, this case involves matters for public or great general

interest. The Appellant requests that this Court accept jurisdiction of in this case so that the

important issues presented will be reviewed on the merits.

Respectfully submitted,

Ro^rt Guehl (#0005491) (Counsel of
Record)
Tony M. Alexander (#0072631)
BURTON LAW LLC
70 Birch Alley, Ste 240
Beavercreek, OH 45440
Telephone: 937-610-0444
Fax: 937-660-9383
e-mail: rguehl@burton-law.com
e-mail: talexander@burton-law.com

Attorneys for Appellant Claudia Bernard
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HALL, J.

{q 11 The issue presented here is whether the amount of pretax pay that an employee

elects to place in a flexible spending account (FSA) for qualifying medical expenses

constitutes "remuneration" under Ohio's unemployment compensation law. It is the Ohio

Department of Job and Family Services's (ODJFS) position that it does not. Because the

ODJFS is the agency charged with implementing and administering this law and because its

interpretation is reasonable, we defer to it and affirm.

1.

{¶ 2} Appellant Claudia Bernard worked as a caretaker for The Barry and Patricia

Wakeman Educational Foundation until she was discharged in late 2009. In January 2010,

Bernard applied to the ODJFS for unemployment benefits based on her employment with the

Foundation during 2009. The ODJFS denied Bernard's application on the basis she was not

eligible. Bernard appealed, and the ODJFS affirmed its decision.

{¶ 3} Bernard then appealed the ODJFS's decision to the Unemployment

Compensation Review Commission (UCRC), which is independent of the ODJFS and reviews

its unemployment compensation decisions. After a hearing, a UCRC hearing officer affirmed

the ODJFS's decision. For a benefits application to be valid, Ohio's unemployment

compensation law requires that the applicant be currently unemployed, that the applicant was

employed during at least 20 weeks within the applicant's base period, and that the applicant's

average weekly wage during those weeks was at least 27.5% of the statewide average weekly

wage during the same period. See R.C. 4141.01(R)(1). The hearing officer determined that



Bernard's average weekly wage during her base period (January 1, 2009 to December 31,

2009) did not meet the statutorily required minimum. Bernard's average weekly wage needed

to be at least $213, but the officer determined that it was only $125. "Average weekly wage"

is defined by the unemployment compensation law as "the amount obtained by dividing an

individual's total remuneration for all qualifying weeks during the base period by the number

of such qualifying weeks." R.C. 4141.01(O)(2). The law's definition of "remuneration" is "all

compensation for personal services, including commissions and bonuses and the cash value of

all compensation in any medium other than cash." R.C. 4141.01(H)(1). The hearing officer

found that, in 2009, Bernard received $17,320 in compensation. Of that amount, she received

$6,520 in cash, and she elected to place $900 each month ($10,800 total) in a flexible

spending account for medical expenses, under a cafeteria plan set up for her by the

Foundation.

{¶ 4} Cafeteria plans "are benefit plans under which all participants are employees

who can choose from among cash and certain qualified benefits." Pub. 15-A, Employer's

Supplemental Tax Guide (Revised January 2001). Such plans are governed by section 125 of

the Internal Revenue Code. "Flexible spending accounts (FSAs) are employer-established

benefit plans that reimburse employees for specified expenses as they are incurred. * * * FSAs

and cafeteria plans are closely related, but not all cafeteria plans have FSAs and not all FSAs

are part of cafeteria plans. FSA reimbursements funded through salary reduction agreements

(the most common arrangement) are exempt from income and employment taxes under

cafeteria plan provisions because employees have a choice between cash (their regular salary)

and a nontaxable benefit" Report for Congress by the Congressional Review Service, Tax
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Benefits for Health Insurance and Expenses: Overview of Current Law and Legislation, at 6

(Feb. 3, 2010). The plan set up for Bernard by the Foundation was intended to qualify as a

section 125 cafeteria plan. Bernard paid for this benefit with pretax pay-the Foundation

contributed nothing. So instead of receiving $900 each month in cash, this amount was put

into the FSA. The benefit to Bernard of this arrangement was that she did not need to pay

federal income or employment taxes on FSA amounts, nor did she pay taxes on the payments

that she received from the FSA as reimbursements for qualified medical expenses.

{¶ 5} The hearing officer determined that Bernard's total remuneration in 2009 was

the $6,520 in cash compensation. The officer determined that the amount that went into the

FSA was not "remuneration." The Ohio unemployment compensation law expressly excludes

from the definition of remuneration "payments as provided in divisions (b)(2) to (b)(16) of

section 3306 of the `Federal Unemployment Tax Act,' 84 Stat. 713, 26 U.S.C.A. 3301 to

3311, as amended."' R.C. 4141.01(H)(1)(a). Division (b) of section 3306 defines "wages" as

"all remuneration for employment, including the cash value of all remuneration (including

benefits) paid in any medium other than cash." But, certain remuneration is expressly

excluded from the definition. It is some of these (those in (b)(2) to (b)(16)) to which the Ohio

law is referring. Pertinent among them is the one described in division (b)(5)(G), which

excludes "any payment made to, or on behalf of, an employee or his beneficiary * * * under a

cafeteria plan (within the meaning of section 125) if such payment would not be treated as

wages without regard to such plan and it is reasonable to believe that (if section 125 applied

for purposes of this section) section 125 would not treat any wages as constructively

received."



{¶ 6} With the amount that went into Bernard's FSA, her average weekly wage in

2009 was roughly $333, well over the required statutory minimum of $213. But without that

amount, the average drops to $125, rendering her application invalid. So Bernard asked for

review of her application by the full UCRC, but the UCRC declined to do so. Having

exhausted her administrative remedies, Bernard appealed the hearing officer's decision to the

Miami County Court of Common Pleas, arguing that the FSA amounts are "remuneration"

under Ohio's unemployment compensation law. In July 2011, after a hearing, the trial court

affirmed the hearing officer's decision.

{¶ 7} Bernard's appeal of the decision is now before this Court. The primary issue

raised in the sole assignment of error is one of statutory construction: whether the amount that

went into her FSA is "remuneration." We review not the trial court's decision but the

UCRC's. See Tzangeos, Plakas, & Mannos v. Ohio Bur. of Emp. Serv., 73 Ohio St.3d 694,

697, 1995-Ohio-206, citing R.C. 4141.282(H). We may reverse its decision "only if it is

unlawful, unreasonable, or against the manifest weight of the evidence." Id. Here, though,

because no material facts are disputed by the parties and the issue presented is a question of

law, our review focuses on the lawfulness of the UCRC's interpretation of the Ohio

unemployment compensation law. See Fegatelli v. Ohio Bur. of Emp. Serv., 146 Ohio App.3d

275, 277 (2001).

II.

{¶ 8} Appellant's argument concerns section 3306(b)(5)(G) of the Federal

Unemployment Tax Act (FUTA). Specifically, the argument centers on the first qualification



to payments made under a cafeteria plan-"if such payment would not be treated as wages

without regard to such plan." Appellant asserts that if the $900 had not gone into the FSA each

month, it would have gone into her pocket as "wages," that is, "remuneration for

employment," 26 U.S.C. 3306(b). This is not necessarily true. Division (b)(5)(G) describes

payments "made to, or on behalf of, an employee or his beneficiary," section (b)(5), "under a

cafeteria plan," (emphasis added) section (b)(5)(G). In other words, these are payments made

from a cafeteria plan to an employee (or on behalf of the employee to his beneficiary) not

payments to a cafeteria plan. This becomes clear when other subdivisions under division

(b)(5) are considered that describe payments made not only "under" but "under or to." See,

e.g., Section 3306(b)(5)(B); 3306(b)(5)(D) ("under or to an annuity contract"); see, also,

Section 3306(b)(5)(C) (describing payments, similar to division (b)(5)(G), "under a simplified

employee pension"). While it is true that if Bernard had not elected to put $900 each month

into the FSA, she would have received it as cash compensation, it is not technically correct to

say that the payments Bernard received from the FSA were compensation. The payments that

Bernard received from the FSA were to reimburse her for medical expenses.

{¶ 9} Still, it may reasonably be argued that reimbursements were, in essence,

compensation-after all, it was Bernard's pay that went into the FSA each month. The

question, then, is whether the exclusion of such amounts from the definition of

"remuneration" was what the legislature intended. See Proctor v. Kardassilaris, 115 Ohio

St.3d 71, 2007-Ohio-4838, at ¶12 ("When analyzing a statute, our primary goal is to apply the

legislative intent manifested in the words of the statute."). When discerning the legislative

intent of a law found within a legislative scheme, a court may rely on the expertise of the state



agency to which the legislature has delegated the scheme's enforcement. Elyria Foundry Co.

v. Pub. Util. Comm., 118 Ohio St.3d 269, 2008-Ohio-2230, at ¶13. Furthermore, a reviewing

court should "give due deference to the director's `reasonable interpretation of the legislative

scheme' governing his agency." Sandusky Dock Corp. v. Jones, 106 Ohio St.3d 274,

2005-Ohio-4982, at ¶8, quoting Northwestern Ohio Bldg. & Constr. Trades Council v.

Conrad, 92 Ohio St.3d 282, 287 (2001); McLean, at 92 ("It is well-settled that courts, when

interpreting statutes, must give due deference to an administrative interpretation formulated by

an agency."), quoted in Maitland v. Ford Motor Co., 103 Ohio St.3d 463, 2004-Ohio-5717, at

¶26. The legislature has placed the responsibility to oversee and administer Ohio's

unemployment compensation system with the ODJFS. See 2010 Ohio Atty.Gen.Ops. No.

2010-029. And its interpretation of "remuneration" under this legislative scheme is

reasonable.

{¶ 10} The Internal Revenue Service (IRS) interprets section 3306(b)(5)(G) as

excluding the amounts that an employee elects to place in an FSA for medical expenses under

an employer's section 125 cafeteria plan. Neither the employer nor the employee pays FUTA

taxes on such amounts-in fact, these amounts are subject to no employment taxes or income

taxes. In Private Letter Rulings, the IRS has analyzed the federal tax consequences of an

employer's providing a medical reimbursement benefit to employees through a section 125

cafeteria plan under which eacb employee would elect to reduce her salary to pay for the

benefit. The IRS has concluded that generally, in addition to not being subject to federal

income tax, none of the amounts by which an employee elects to reduce her compensation to

pay for the medical expense reimbursement benefit, or the amounts available under the plan,



are "wages" for purposes of FUTA taxes. PLR 90-34-078 (Aug. 24, 1990); PLR 89-17-081

(Apri128, 1989) (concluding that, "with respect to the federal employment taxes, provided the

benefits under the Plan meet the requirements of [certain] sections * * * of the Code, amounts

paid to, or on behalf of, a participant or the participant's dependents or beneficiaries under the

Plan are not `wages' for purposes of either section 3121 [the Federal Insurance Contribution

Act (FICA)] or section 3306 of the Code." The IRS has expressed the same view in a Chief

Counsel Advice memorandum: "Generally, qualified benefits under a cafeteria plan are not

subject to FICA, FUTA, Medicare tax, or income tax withholding." C.C.A. 2001-17-038

(April 27, 2001). "Employers may also offer flexible spending accounts to employees under a

cafeteria plan that provides coverage under which specified, incurred expenses may be

reimbursed. These include health flexible spending accounts for expenses not reimbursed

under any other health plan." Id. The memo explains that "employer contributions to the

cafeteria plan are usually made pursuant to salary reduction agreements between the employer

and the employee in which the employee agrees to contribute a portion of his or her salary on a

pre-tax basis to pay for the qualified benefits. Salary reduction contributions are not actually or

constructively received by the participant. Therefore, those contributions are not considered

wages for federal income tax purposes." Id. Citing section 3121(a)(5)(G) and 3306(b)(5)(G),

the memo also says that "those sums generally are not subject to FICA and FUTA." Id.

Finally, two IRS tax guides say the same. See Pub. 15-A, Employer's Supplemental Tax Guide

(Revised January 2001) ("Generally, qualified benefits under a cafeteria plan are not subject to

social security, Medicare, and FUTA taxes, or income tax withholding."); IRS Pub. 969

(January 14, 2011) ("You contribute to your FSA by electing an amount to be voluntarily
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withheld from your pay by your employer. This is sometimes called a salary reduction

agreement. * You do not pay federal income tax or employment taxes on the salary you

contribute * * * to the FSA.").

{¶ 11} According to the IRS, then, an employee's contributions to an FSA are not

subject to federal unemployment compensation taxes. Nor are they subject to Ohio

unemployment compensation taxes. Under the Ohio unemployment compensation law, an

employer's tax liability is based on its average annual payroll. See R.C. 4141.25. The law

defines "annual payroll," in part, as "the total amount of wages subject to contributions." R.C.

4141.01(J). And it defines "wages," in part, as "remuneration paid to an employee * * * with

respect to employment." R.C. 4141.01(G)(1). As discussed above, Ohio excludes from the

definition of "remuneration" payments under section 3306(b)(2)-(16). See R.C.

4141.01(H)(1)(a). Therefore, since section 3306(b)(5)(G) excludes an employee's FSA

contributions from unemployment compensation taxes, they are also excluded from Ohio

unemployment compensation taxes. This means that neither the federal or the state

unemployment compensation system sets aside money to compensate unemployed individuals

for their FSA contributions. It makes logical sense that if money placed in the cafeteria plan is

not subject to unemployment tax, then that amount should not be considered for calculating

whether the employee is eligible for unemployment benefits.

{¶ 121 Because the ODJFS's interpretation of Ohio's unemployment compensation

law is reasonable, we defer to it. We hold that the UCRC's decision, and the decision of the

trial court which is based on the same interpretation, is not unlawful or unreasonable.

{¶ 13} The sole assignment of en•or is overruled.
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{¶ 14) The UCRC's decision is affirmed.

GRADY, P.J., concurs.

FAIN, J., dissenting:

{¶ 15) Judge Hall's opinion for the court lays out the intricacies of the interpretation

of the statute with reference to the circumstances of this case with admirable skill, and I

cannot usefully add to that exposition. It is apparent, though, that the proper interpretation of

the statutory definition of remuneration as it applies to the flexible spending account in this

case is anything but clear and unambiguous.

{¶ 161 The principle that a court should give deference to an administrative agency's

interpretation of the legislative enactment that it is charged to administer is a general principle

of statutory interpretation employed by courts. Northwestern Ohio Bldg. & Constr. Trades

Council v. Conrad, 92 Ohio St.3d 282, 287, 2001-Ohio-190, 750 N.E.2d 130. This principle

finds statutory support in R.C. 1.49(F).

11117) The principle that Ohio's Unemployment Compensation Law shall be

construed liberally in favor of the applicant is a specific rule of construction set forth in the

Unemployment Compensation Law, itself, at R.C. 4141.46. Vespremi v. Giles, 68 Ohio

App.2d 91, 93, 427 N.E.2d 30 (ls` Dist. 1980).

{¶ 18) It is another principle of statutory construction that a special or local provision

shall prevail as an exception to a general provision, where the two provisions are in conflict.

This principle is codified at R.C. 1.51.
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{119} Given the specific legislative commandment, in R.C. 4141.46, that the Ohio

Unemployment Compensation Law should be liberally construed in favor of applicants for

compensation, I would construe the statute in Bernard's favor and find her eligible to receive

benefits. She earned the moneys that were paid into a flexible spending account for her

benefit, through her labor in her employer's behalf. To me, interpreting those moneys as

remuneration for purposes of determining her eligibility does not unduly stretch the bounds of

the requisite liberal construction of the statute; in my view, that interpretation lies within a

reasonable, liberal construction of the statute in her favor.

{¶ 20} I would reverse the judgment of the trial court and remand with appropriate

instructions.
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