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FXPLANATIOH OF WHY THIS CASE IS A CASE QF PUBLIC UR GREAT

GEHERAL INTEREST AHD INV®LVES A SUBSTANTIAL CCHSTITUTIQtdAL

nUESTION.

This Case involves a Person's Right to represent himself in

a criminal proceeding and the safeguards to make sure this

decision is knowingly, intelligently, and entered into with open

eyes. The important factor and why this case is of Great general

interest and involves a Substantial Constitutional Question, is

a sirnple fact, the Appellant is just like any other average

citizen. The Great Interest to the Public, should be, that

anybody at anyticne could find themselves wanting to exercise

this Constitutional Right.

TYhis Case involves a divided interpretation of this

Honorable Court'a Decisions in State V. Johnson, 112 C.St.3d

210, and State V. Martin, 103 O.St.3d 385. Here, the Tenth

Appellate District, for Franklin County, was split on the

standard, for determination of a competent decision to allow a

Defendant to represent himself, in a criminal proceeding. The

two cases listed above, are distint, because they involve two

separate situation, that this Court considered. The Appellate

Court presumed, in this case that when âefense Counsel discussed

the Plea offers, from the State of Ohio, that Counsel must have

also discussed the range of allowable punishments.

In the Dissenting opinion, the Honorable Judge Klatt, states

the following:
" the issue here is whet'ner the trial court made sufficient

inquiry to determine if Appellant fully understood and

intelligently relinquished that right. The Record reflects that

the trial court failed to make any inquiry to assess Appellant's

level of knowledge and understanding prior to accepting his

waiver of right to counsel."

This Court has taken a similar step to clarify for the lower

Courts a standard for interpretation. This Court set forth a

strict compliance standard, from the previous substantial

compliance standard for the Crim.R.11 Plea Colloquy. See State

V. Veney, 2008-Ohio-5200. In the last several years the General



Public has gained knowledge of violated rights of accused

suspects, and the growing problem within the Court system. The

average Defendant is not satisfied with Counsel Appoint by the

Court or selected through the local Public Defender`s office.

This Honorable Court has long held astandard of sufficient

inquiry to determine that the Defendant fully understands and

intelligently relinquishes that right. See State V. Gibson, 45

O.St.2d 366; State V, Johnson, 112 O.St.3d 210; and State V.

Martin, 103 O.St.3d 385. So this Case is in the Public's

interest to set a standard for each Court in Ohio to follow,

similar to the action taken by this Honorable Court in Veney, to

set a strict compliance standard for Crim.R. 11 colloquy. A

defendant might want to exercise this Constitutional Right to

waive the Right to Counsel, and represent himself. Here the

trial Court first allowed Appellant to sit as Co-Counsel, in his

Defense.

In any potential case going forward the Record should

clearly establish that the Defendant knows what he /she is doing

and his/her decision is made with eyes wide open.

So the question remains, is it clear law that Appellant had

sufficient information to effectively waive his Constitutional

Right to Counsel.

Here, Mr. Glass waived his right to Counsel before his trial

started. Therefore, he was not represented by Counsel during any

stage of the Trial. Although Mr. Glass was previously

represented by Counsel during his initial trial, that

representation lasted only through voir dire. Thus, this case is

factually distinguishable from Johnson, because Johnson was

represented by counsel throughout much of his trial, the Court

presumed his knowledge, of certain aspects of his case. In

Johnson, defendant waived his right to counsel after having been

represented by counsel, for 12 days of his trial. Based on that

experience, this Court concluded that such inquiry would not be

necessary because the defendant had "full knowledge of his right

to counsel and the importance of having counsel." See United

States ex rel Koningsberg V. Vincent, 526 F.2d 131.



In conclusion, this case puts at issue the Constitutional

Right to be represented by Counsel in a Criminal Proceeding, but

better yet, the Right to waive this Constitutional provision.

This issue affects any Ohio citizen, who chooses to exercise his

Constitutional Right to waive that right and the inquiry by the

trial court to assure that any defendant knowingly,

intelligently, and with open eyes, erters that dec3sion. Also

with full knowledge of the nature of the charges, and the range

of allowable punishments, possible defenses, cnitigation or other

facts essential to a broad understanding of the whole matter.

This Court must Grant Jurisdiction to hear this CAse and review

the Split erroneous and dangerous decision of the Tenth District

Court of Appeals.

STATEMENT OF FACTS AND THE CASE

The Appellant, Timothy M. Glass, on September 12, 2005, was

indicted by a Franklin County Grand Jury, on 12 Counts of

Pandering Sexually Oriented Matter Znvolvirig a Minor, in

violation of Ohio Revised Code, Section 2907.322 and 6 Courts of

Illegal Use of a Minor in Nudity Oriented Material or

Performance, in violation of Ohio Revised Code, Section 2907.323.

On October 21, 2008, the Trial Court Appointed Public

Deferrder, :Iorman Anderson On December 9, 2009, the Trial Court

Granted Mr. Anderson's Motion to Withdraw, and appointed Attorney

Joe Scott, to represent Appellant.

Prior to the commencement of trial, on January 25, 2010,

Appellant's Counsel filed at Appellant's specific request,

several Motions including a Motior, to have the charges Dismissed

due to violation of his Speedy trial rigiits, a Motion to Dismiss

based upon Selective Prosecution, a Motion for Relief from

Prejudicial Joinder, a Motion for an Expert Witness, at

government expense, and a Glitness List. It was at this time that

Appellant inforrr^ed the trial court that he wanted to represent

himself at trial. It should be noted that Appellant was listed as

Co-Counsel. The trial court then denied the Motions filed, with

exception of authorizing funds for a Computer Expert, then



Counsel conducted voir dire t'iYrough the next day.

On January 27, 2010, the Franklin County Grand Jury rendered

a superseding indictment against Appellant. Though re-indicted

the same 8 Counts remain as set forth in the original i.ndictntent,

the dates had been changed, on certain Counts. The trial court

entered a NOlle Prosequi regarding the first indictment. It

should be noted that Appellant was ur,der two indictrnents at the

same time for the same offenses. Then a trial was held on the

superseding indictment, on March 20, 2010.

The Trial Court reconsidered its decision to allow Appellant

to serve as 'Co-Counsel', with Appointed Counsel. The Trial Court

told Appellarrt that pursuant to Ohio Law, he could either

represent himself or have Appointed Counsel. Af`ter hearing

warnirtgs about self®representation, Appellant again asked to

represent himself, and trial Court allowed it.

The Jury ultimately found Appellant Guilty ot Teri Counts of

Pandering Sexually Oriented Matter involving a Minor, and Four

Counts of Illegal use of a Minor in a Nudity Oreiented Material

or Performance. The Jury found Appellant Not Guilty of the

remaining Four Counts, of the Indictment. Appellant timely

Appeled to the Tenth District Court of Appeal, Franklin County,

Ohio, who ir a Split decision, AFFIRI;ED Appellant's Conviction

and Sentence. Izowever attached to same said Decision is a

Strongly Worded Decerit, frorn the Hon. Judge Klatt.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: AYPF;LLANT'rS RIGHT T'G A SPEEDY T'RTAL
WAS VIOLATED UNDER (3III4 LAGW' AS WELL AS THE OHIO AND UNITED STAT'ES
CONSTITUTIONS, AS A DIRFCT RESULT OF NUMEROUR DELAYS PRIOR TO
i3TD TRIAL.

The Appellant was guaranteed a constitutional right to a

Speedy Trial, pursuant to the Sixth and Fourteenth Amendki'ierrts of

the United States Constitution and Section 10, Article I, of the

Ohio Constitution. The trial Court failed to include iri

calculating the tolling of tizrte, the delay by the Prosecution, in

complying with the,Expert Witness.



An accused is guaranteed the consta.t.utiona:l right to a

speedy trial pursuant to the Sixth and Fourteenth Amendments of

the U.S. Constitution, and brought to trial, pursuant to

statutory limits set forth in Ohio Revised Code, Section

2945.71(C)(2), which states that a Defendant, for whom felony

charges are pending is to brought to trial within 270 days of

his arrest. Here the Appellant was not arrested, but was however

summons to appear on September 15, 2002. Therefore, his time

should begin counting from the September 15, 2008 date. See

State V. Dillon, 2006NOhio-3312. There was a total of about 541

days that elapsed frocn September 15, 2008 until the Appellant's

trial began on March 10, 201.0.

The Appellant's lack of understanding of the tolling of time

and the effect of a continuance, further supports the Claim that

the Trial Court failed to establish the Appellants understanding

of Self-Representation. Here the Appellant did establish a prima

facie case for dismissal based upon a speedy trial violation.

''the Court erred by failing to take into account the Prosecutions

failure to comply with Defense Expert Witness' need to have

access to the computer, for examination, which was in fact the

cause of at least one continuance.

Proposition o€ Law No. 2 : T11E TRIAL COURT CUl"1M7:TS PREJUDICIAL
Ef2EtUF 6dNE^N lT E`AILS TU ADEQUATELY QUESTION AND INQUIRE OF
APPELLANT AS TO WHETHER HE FULLY UNDERST'GGD AND INTELLIGENTLY
RELINQUISi1.ED IIIS RIGHT TO COUNSEL.

The question is not whether Appellant had a desire represent

himself in his trial, but if he competently understood the

nature of the process and the possible punishments, and what

knowledge he truly lacked in representing himself. The Court

made the asumption that Appellant filed or requested the filing

of several post-trial. Motions. Yet there is no proof in the

record that would sustain him having requisite knowledge to

proceed on his own.

It is this very Assignment of Error that the Justices of the

Tenth District were Split. Did. the Trial Court go far enough to

inquire if the Appellant really understood the constitutional

right he was waiving. A waiver of the right to counsel must be



made with an apprehension of the natu.re of the charges, the

statutory offenses included within tiiem, the range of allowable

puni.shments thereunder, possible defenses to the charges and

circurristances in mitigation thereof. See Von Moltke V. Gillies,

68 S.Ct. 316; State V. Suber, 154 O.App.3d 681, 2003-Ohio-5210.

The Trial Court was required to make the Appellant aware of the

dangers and disadvantage of self-representatior., so that the

Court Record would establish that Appellar,t knew what he was

doing and his choice was niade with oper, eyes.

This Court can see from the Record that Appellant rrade so€rse

serious error, that are set forth more clearly in his Pro se

Motions. In Yis Defense Appellant, was driven by pure emotion,

that he was not receiving effective-assiatnee from Counsel, so

he did it on his own. Once face with disappointment with first

Counsel, he was set not to trust any appointed Counsel. The

Trial Court should have corisidered Appellants claims even though

they were not clear represented therein.

Here the Appellant is charged with serious offenses

involving Minors, however the pictures in question were not take

by the Appellant, neither did he download them to his computer.

The pictures in question were sent as attachments to an e-inail.

The problem is this Appellant was the only person l7sted on any

indictnient for this incident. So he had every reason to scream

foul. His lack of understanding and knowledge made it impossible

to properly present this argument to the Court. The Appellant

clearly lacks the knowledge of the law and the constitution to

have rriade an intelligent decision to represent himself. This

Court can contrue this fact, by his first request to be placed

as Co-Counsel. It was only when Appellant was left with one

option did he persist to represent himself.

As stated before this Tenth District Court of Appeals for

Franklin County, were Split, and Justice Klatt, perined a wordy

Dissent. And States the following ;

there is little doubt that Appellant freely i-ilade the
decision to represent himself despite a number of admonitions
from the trial court. However, the issue here is whether the



trial court made sufficient inquiry to determine if appellant
fully understood and intelligeratly relinquished that right.
The record reflects that the trial court failed to make any
inquiry to assess appellant"s level of knowledge and
understand.ing prior to accepting his waiver af right to couiisel.

However, courts are to indulge in every reasonable presump-

tion against waiver of constitutional right, including the right

to have the assistance of counsel in a crirainal proceeding.

State V. Harris, 2005-Ohio-570i, citing Brewer V. CWilliams ,1117

S.Ct. 1232.
Justice Klatt, states this in conclusion ;"Ther°eforey I

would sustain appellant's Second Assignment of Error, reverse

the Trial Court"s decision, and remand the matter for a new

Trial. I would also find that sustaining Appellant's Second

Assi_gnr-tent of Error renders moot Appellant's Third and Fourth

Assign.nents of Error. Here in the Appellant agrees.

CONCLUSION

Appellant, has set forth two propositions of law that best

set forth his clairns. Here the Appellant represented himself,

and the Court did not have a standard for which to determine if

his decision was lsnowingly, intelligently, and with eyes open

decision. There is a constitutional right to be represented by

counsel in a criminal proceeding, and there is a provision to

waive this constitutional right. However there remains no

standard to clearly establish that a criminal defendant knows

what rights he has waived. There is nothing to determine that he

was fully aware of the charges, the riature of the range of

punishments, before the trial court accepts this waiver.

The Appellant respectfuuly request that this Court accept

jurisdiction in this case so that the inportant issues presented

will be reviewed on its merits.

Respectfully submitted,

imothy M. Glass
Appellant, pro se
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APPEAL from the Franklin County Court of Common Pleas.

SADLER, J.

{¶i} Defendant-appellant, Timothy M. Glass, appeals from a judgment of

convicction and sentence entered by the FrankNn County Court of Common Pteas. For the

foifowing reasons, we affirm.

{12} On September 12, 2008, a Franklin County Grand Jury indicted appeilant

on 12 counts of pandering sexually oriented matter involving a minor in violation of R.C.

2907.322 and six counts of illegal use of a minor in nudity oriented material or

performance in violation of R.C. 2907.323. Appellant entered not guilty pleas to the
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charges and the matter, proceeded. Between September 19 and October 17,. 2006,

appellant filed six pro se motions, seeking inter aiia, discovery, dismissal, a continuance,

a pretrial, and a bill of pardcuiars. On October 21, 2008, appellant filed an affidavit of

indigency and the trial court appointed public defender Normgn Anderson to represent

appefiant. However, on December 9, 2009, the t.riai court granted Anderson's motion to

withdraw as counsel and appointed Joe Scott to represent appellant. After a number of

continuances, a jury triai was scheduled to begin on January 25, 2010.

{413} On Deoernber 16, 2009, appellant fifed through counsel a motion to extend

time to file motions and requests for discovery and a bill of particufars. On January 6,

2010, appellant filed through counsel a motion for a private investigator at state expense.

{414} Prior to the commencement of triai on January 25, 2010, appellants

counsel fited at appellants specific request; several motions, induding a motion to have

the charges against him dismissed due to a viofation of his speedy trial rights, a motion to

dismiss based on sefectwe.prosecution, a motion for relief from prejudicaal joinder, a

motion for an expert witness at govemment expense, and a witness fist. Appeftant also

informed the triai court that he wanted to represent himself at trial and stated, "I wanted to

represent mysetf during the entire time with Mr. Anderson "(Tr. 13-14.) The trial court

told appellant that it did not think appellant was qualified to represent himself and that to

do so would be a "dire mistake." (Tr: 15.) Appeilant then requested to act as "co--

counsel" witli his appointed counsel. During their discussions, the fofiowing exchange

occuned:

The court: Do you understand, Mr. Giass, if I were to do that,
that you are bound by the same rules as a lawyer? And you
are not - you just indicated to me a few minutes ago that you
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(rr. 26-27.)

{QS)

are not trained as a lawyer, but you understand that you'd be
bound by the same rules as a lawyer as far as evidentiary
matters, objections that may be made by the state. And I'm
concemed that you don't have that background and
knowledge to do that.

[App®Ilant]: I do not, your Honor.

The court And you understand my cancem?

[Appeiiant]: I do, you Honor.

The court So you're asking to assume that responsibility, but
you don't have the background?

[Appellant]: That is correct, your Honor.

It was also leamed at this hearing that despite the fact appellant did not

attend college, he graduated from high school and had "tried cases before," though the

record is lacking as to the type of cases and time-frame in which such cases were tried.

(Tr. 27.) AppeNant then reiterated his desire ta act as "co-counsel" with his appointed

counsel, and the trial court indicated that it would pennfi such an arrangement. The plea

offers were read into the record, and appellant confirmed that his counsel conveyed the

state's offers and that he "was not interested" (Tr. 30.) The trial court then denied the

motions filed at appellants n;quest; with the exception of authorizing funds fnr a computer

expert, and appellant's counsel conducted voir dire that aftemoon and the following day.

{416) However, on January 27, 2010, a Franklin County Grand Jury rendered a

superseding indictment against appellant. Though appellant was re-indicted on the same

18 counts as set forth in his originat indictment, the dates had been changed on certain

counts. As a result, the trial court entered a nolle prosequi regarding the first indictment.
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Appellant indicated his wlllingness to proceed with arraignment on the new indictment

and to waive both reading and service of the same. Appellant again entered pleas of not

guilty, a bond was set, and the trial court again appointed Scott to represent appellant.

Thereafter, a trial on the superseding indictment was scheduled for March 10, 2010.

(417) Motions again were filed at appeilanYs express request induding a motion

to dismiss for lack of a speedy trial, a motion to sever the charges, a motion to suppress,

and a motion for fees. These motions werfa argued by counsel on March 10, 2010, and

denied from the bench. Additionally, thetrial court reconsidered its decision to allow

appellant to seive as "co-counser' with his appointed counsel. The trial court told

appellant that, pursuant to Ohio law, he could either represent himseff or have appointed

counsel. After hearing more wamings about self representation, appellant again asked to

represent himself. The trial court allowed appellant to represent himself, while his fom3er

counsel sat at counsel table and served as his'9egai advisor."

{18) 7he jury ultimately found appellant guilty of ten counts of pandering sexually

oriented matter invoMng a minor and four counts of illegai use of a minor in a nudity

oriented matedal or performance. The jury found appellant not guilty on the remaining

four counts of the indiclment. A pre-sentence investigation was ordered and the trial

court sentenced appellant accordingly.

11[9} Appellant now appeals and assigns the foilowing errors:

I. APPELLANT'S RIGHT TO A SPEEDY TRIAL WAS
VIOLATED UNDER OHIO LAW AS WELL AS THE OHIO
AND FEDERAL CONSTITUTIONS WHEN NUMEROUS
DELAYS OCCURRED PRIOR TO HIS TRIAL.

II. THE TRIAL COURT COMMITS PREJUDICIAL ERROR
WHEN IT FAILS TO ADEQUATELY QUESTION AND
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INQUIRE OF APPELLANT AS TO WHETHER HE FULLY
UNDERSTOOD AND INTELLIGENTLY RELINQUISHED HIS
RIGHT TO COUNSEL.

III. OHIO STATUTES R.C. §2907.322 AND R.C. §2907.323
ARE UNCONSTITUTIONALLY OVERBROAD BECAUSE
SAID STATUTES REGULATE MORE CONDUCT THAN THE
OHIO GENERAL ASSEMBLY CAN LAWFULLY REGULATE
THEREBY.DENYING APPELLANTS DUE PROCESS
RIGHTS UNDER THE OHIO AND FEDERAL
CONSTITUTIONS. AS SUCH, APPELLANTS
PROSECUTION AND SENTENCE VIOLATES FEDERAL
CONSTITUTtONAL LAW UNDER THE TENETS OF
ASHCROFT V. FREE SPEECH COALITION, 535 U.S. 234
(2002).

IV. APPELLANT WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL DURING THE PRE-TRIAL
STAGES AND PRIOR TO HIS SELF-REPRESENTATION
CONTRA HIS RIGHTS UNDER THE OHIO AND FEDERAL
CONSTITUTIONS.

{110) Appellant asserts in his first assignment of error that the trial court erred in

denying his motion to dismiss for violatlons of both his statutory and constitutional rights

ta a speedy trial. We disagree.

(¶il} An accused is guaranteed the constitutional right to a speedy trial pursuant

to the Sixth and Fourteenth Amendments of the United States Constitution and Section

10, Artlcle I, Ohio Consdtution. State v. Taylor, 98 Ohio St3d 27,2002-Ohio-7017, ¶32.

These speedy trial rights are essentially equivalent State v. Butler (1969), 19 Ohio St2d

55, 57. Ohio's speedy trial statutas, found in R.C. 2945.71 et seq., were implemented tD

enforce those constituiional guarantees. Brecksville v. Cook, 75 Ohio St.3d 53, 55, 1996-

Ohio-171; State v. Blaclabum, 118 Ohio St.3d 163, 2008-Ohio-1823, 110.

(112} We first address appellant's statutory daim. R.C. 2945.71(C)(2) requires a

criminal defendant against whom 6 felony charge is pending to be brought to trial within
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270 days from his arrest. Appellant was not arrested on these charges; instead, he

received a cerNfled summons on September 15, 2008 and was arraigned on

September 26, 2008.' Therefore, we will begin counting days from September 15, 2008,

the day appellant received his summons. State v: Dillon,l0th Dist. No. 05AP-679, 2006-

Ohio-3312, ¶33, discretionary appeal not aAowed,111 Ohio St.3d 1493, 2006-Ohio-61 71;

State v. Riley, 162 Ohio App.3d 730, 2005-Ohio-4337, ¶20; State v. Galluzzo, 2d Dist.

No. 2004 CA 25, 2006-Ohio-309, ¶30; State v. Shabazz, 8th Dist. No. 95021, 2011-Ohio-

2260, ¶25.

{1[I3} Here, 541 days elapsed from September 15, 2008 until appellants triai

began on March 10, 2010. Upon demonstrating that more than 270 days elapsed before

trial, a defendant establishes a prima facie case for dismissal basecl on a speedy triai

viofation. State v: Miller, 10th Dist. No. 06AP-36, 2006-Ohio-4988, ¶9. Once a

defendant estabiishes a prima facie case for dismissai, the state bears the burden to

prove that time was sufficiently tolled and the speedy triai period extended. id.; State v.

Butcher (1986), 27 Ohio St3d 28, 31. Hence, the proper standard of review in speedy

trial cases is to simply count the number of days passed, while determiriing to which.party

the time is chargeable, as directed in R.C. 2945.71 and 2945.72. State v. Jackson, lofh

Dist. No. 02AP-468, 2003-Ohio-1653, ¶32, citing State v. DePue (1994), 96 Ohio App.3d

513, 516. In order to meet its burden, the state argues that the speedy trial time was

tolled as a result of muftiple continuances that delayed appefiant's triai.. We agree.

' Although appellant's originai indiabnent was subsequently dismissed, the counting of days in this anah+sis

again
2007-Ohio-1534 ¶20.In the thst ind^ict^ment. State v Parker, 113 Ohio St3d 2̂  07,^ theswne facts asset
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{^14} Pursuant to R.C. 2945.72(H), the 6me within which an accused must be

brought to trial is extended by "[tjhe period of any continuance granted on the accused's

own motion, and the period of any reasohable continuance granted other than upon the

accused's own motion."

{4115} The trial court gnsnted continuances upon appellant's own motion or upon

the joint motions of the parties from November 26, 2008 to January 25, 2010. In sum,

appellant's trial dates were continued either at his request or by the request of the parties

for a total of 425 days. These continuances toll the speedy trial time limits. R.C.

2945.72(H) (continuancsrs on accused's own motion toll time); Dillon at ¶35 (continuanoes

granted upon joint motions toll time); State v. Brown, 7th Dist. No: 03-MA-32, 2005-Ohio-

2939, 1[41-44 (continuances granted on accused's own motion or by joint motions toll

time). Thus, for stalutory speedy triai purposes, appellant was brought to triai in 116

days2--xelt within the 270-day time limitation.

{¶16} Appellant argues that the coniinuancs3s should not toA the time period

because they were not reasonable. We disagree. R.C. 2945.72(H) does not require that

a continuance granlel upon the accused's own motion be reasonable for the time. period

to be to(ted. Additionaliy, any continuances granted by a joint motion or agreement of the

parties also toll the statutory time period. Dillon it ¶35; State v. Canty, 7th Dist. No. 08-

MA-156, 2009-Ohio-6161, Q83; State v. i3rime, 10th Dist. No. 09AP-091, 2009-Ohio-

6572, ¶13 (tolling time for continuance requested by both the state and defense counsel);

State v. Barbour (May 6, 2008), 10th Dist. No. 07AP-841, ¶17 (distinguishing

2 541-425days=116days
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continuances requested by state versus those requested by defendant or on joint moBon).

The only continuances that must be reasonable in order to toll the statutory time limits are

those requested by the state or sua sponte ordered by the triat court. State v. Kfst, 173

Ohio App.3d 158, 2007-Ohio-4773, ¶35. None of the continuances granted in this case

fall under either of those categories.

{1[17) Appellant also argues that these continuances should not toll the #ime

period because he did not consent to them. Again, we disagree. It is welf-estebtished

that a defendant is bound by the acdons of counsel in waiving speedy trial rights by

seeking or agreeing to a continuance, even over the defendants objections. State v.

McQueen, 10th Dist. No. 09AP-195, 2009-Ohio-6272, ¶37, citing State v. McBreen

(1978); 54 Ohio St2d 315.

{4118} In the present case, the 425 days of continuances either requested by

appellant or the pardes toll the speedy trial time limits. Accordingly, appellant was tried

within the statutory speedy trial time limits.

{4119} Having found that appetlanfs statutary right to a speedy trial was not

violated, we must next address whether his constitutional right to a speedy trial was

violated. In Barker v. Wingo (1972); 407 U.S. 514, 530, 92 S.Ct. 2182, 2192, the United

States Supreme Court set forth four factors to consider when evatuating whether an

appellants right to a speedy triat was violated: (1) whether the delay before trial was

uncommonly long; (2) whether the govemment or the criminal defendant is more to blame

for the delay; (3) whether in due course, the defendant asserted his right to a speedy trial;

and (4) whether he suffiered prejudice as a result of the delay. These factors are

balanced in a totality of the circumstances set6ng witli no one factor controlling. fd. The
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Supreme Court of Ohio has also adopted this test to determine if an. individual's

consMtional speedy trial rights have been violated. State v. Selvage, 80 Ohio St3d 465,

467, 1997-Ohio-287.

jK20} . The first of these factors, the length of the delay, "is tD some extertt a

triggering mechanism. Until there is some delay which is presumptively prejudicial, there

is no necessity for inquiry into the other factors that go into the balance." Barker, 430

U.S. at 530, 92 S.Ct. at 2192; Doggett v. United States (1992), 505 U.S. 647, 651, 112

S.Ct. 2686, 2690-91. Therefore, the Barker analysis is only triggered once a

"presumptively prejudicial" delay is shown.. Doggett, 505 U.S. at 651-52, 112 S.Ct at

2690-91; State v. Yuen; 10th Dist. No. 03AP-513, 2004-Ohio-1276, 110. Generaily, delay

is presumptively prejudicial as it approaches one year. State v. Miller, 10th Dist. No.

04AP-285, 2005-Ohio-518, ¶12. Here, appeBanYs trial began much longer than one year

after his indictment. Therefore, we wiit consider the other Barker facfiors to determine if

appellants constitutional speedy triai rights were violated.

{+pi} The second factor focuses on the reasons for the delay. This factor is

concemed with whether the govemment or the defendant is more to blame for the delay.

Doggett, 505 U.S. at 651, 112 S.Ct at 2690. Here, a large portion of the delay-252

days-occurred as a result of continuances requested solely by appellants trial counsel.

Another 173 days were the result of continuanoes that appelfanYs triad counsel agreed to.

The state did not solely request any of the confinuances and the triaF court never sua

sponte continued the trial for any reason. Thus, it appears that most of the blame for the

delay lies with appellant. Hence, this factor does not weigh in appellants favor.
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{122} The next factor concems appe8ant's assertion of his rights to a speedy trial.

Appellant did file a motion to dismiss the charges based on his speedy trial rights.

However, he did not file such motion uniil well after a year had passed after he was re-

indicted on these charges, Thus, while this factor weighs in appellant's favor because he

did assert his right to a speedy trial, it is not a persuaaive factor in our considera6on.

State v. Walker, 10th Dist No. 06AP-810, 2007-tJFiio-4666, ¶31 (weighing defendants

two-month delay in filing motion to dismiss against defendan#'s claim).

{¶23} The final factor is prejudice. In assessing prejudice in this context, we

consider the specific interests the right to a speedy triai was designed to protect:

oppressive°pretrial incarceration, anxiety and concem of the accused, and the possibility

that the defendant's defense wiil be impaired by dimming memones and loss of

exculpatory evidence. Doggett, 505 U.S. at 654, 112 S.Ct at 2692; Walker at ¶32.

{124} Pretrial incarceration is not implicated because appellant did not spend

any time in jail awaiting trial on these charges. Instead, appellant argues that the delay

caused him anxiety and concem and led to the potential for diminished memories and

cn3dibility of the witnesses ta the events. We find neither of these considerations weigh

in favor.of appellants claim of prejudice.

{125} Despite his ciam that the delay may have caused memories to fade, he

does not point to any particular witness who has claimed a loss of memory, nor does he

claim that any of his witnesses died or othenaise became unavailable because of the

delay. Walker at ¶34; State v. Scott, 10th Dist. No. 09AP-611, 2009-Ohio-6785, ¶28.

Additionally, we note that the delay in this case would have equally weakened the

memories of both the appeitant"s and the state's witnesses; appellant does not
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demonstrate how the passage of time pardcuiady prejudiced his ability to prepare and

try his case. State v. Stamper, 4th Dist. No. 05CA21, 2008-Ohio-722, ¶29 (appeitant

faiied to demonstrate particuiar trial prejudice resulting from delay); Walker.

{926} Lastly, although facing criminal charges for an extended period of time

necessarily. entails some level of anxiety and concem, appeiiant's bare allegation of

anxiety and concem presents no particular reason for this factor to weigh heavily in our

consideration. See State v. Eicher, 8th Dist. No. 89161, 2007-Ohio-6813, ¶33 ("blanket

statemenY' of anxiety caused by cieiay was insufficient to establish prejudice).

{129} After carefuiiy considering the Barker factars, we conclude that the delay

in this case between indictment and trial does not vioiate appeiiant's consti.tutional right

to a speedy trial,

.{1[28} Finding that neither appeiiant's statutory right nor constitutional right to a

speedy trial was violated in this case, we overrule appeiianYs first assignment of error.

{129} In his second assignment of error, appellant claims that the bial court failed

to make a sufficient inquiry into his decision to waive his right to counsel and represent

himsetf at trial.

{4[30} As recently reiterated by the Supreme Court of Ohio, a, criminal defendant

has a constitutional right to represent himself at trial. State v. Johnson, 112 Ohio St.3d

210, 2008-Ohio-6404, ¶89, citing Faretta v. CaL (1975), 422 U.S. 808; 95 S.Ct. 2525. A

defendant may proceed without counsel if the defendant has made a knowing, voluntary,

and inteiligent waiver of the right to counsel. State v. A+lartin, 103 Ohio St3d 385, 2004-

Ohio-5471, ¶24; see also Crim.R. 44(A) (defendant may forgo counsel after being fuiiy

advised, knowingiy, intelligently, and voluntarily waives right to counsel).
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f131} To establish an effective waiver of the right to counsel, the trial court must

make a sufficient inquiry to determine whether the defendant fully understands and

intelligently relinquishes that right Johnson at ¶89, quoting State v. Gibson (1976), 45

Ohio St.2d 366, paragraph two of the syllabus; Marfin at 139. However, the United States

Supreme Court has not prescribed a precise fonnula or script that must be read. to a

defendant who indicates that he desires to pnoceed without counsel. Johnson at ¶101.

Instead; to be valid, a waWr of the right to counsel must be made with an apprehension

of the nature of the charges, the statutory offenses included within them, the range of

allowable punishments thereunder, possible defenses to the charges and circumstances

in mitigation thereof, and all other.facts essentfal to a broad understanding of the whole

matter. Mart+n at 140; quoting Von Molfke v. Gililes (1948), 332 U.S. 708; 723, 68 S.Ct.

316, 323; State v. Suber, 154 Ohio App.3d 681, 2003-Ohio-5210, ¶15.. A trial court must

make a defendant aware "of the dangers and disadvantages of self-representation, so

that the record will establish that'he knows what he is doing and his choice is made with

eyes open.' " State v. Montgomery, 10th Dist No. 02AP-927, 2003-Ohio-2888, ¶14,

quoting Fan;ifa, 422 U.S. at 835, 95 S.Ct. at 2541.

{4[32} On January 25, 2010, prior to trial on the initial indietment, appellant

informed the trial court that he wanted to represent himself in this matter. Appellant told

the trial court that he made his decision. to represent himself "of my own free will." (Tr.

105.) Addftionally, the trial court repeatedly wamed appellant of the dangers of self-

representation. On appeal, appellant contends that because the trial court failed to

advise him of the nature of the charges, possible penal8es, and possible defenses to the

charges before he made that decision, the waiver of counsel was not validly entered.
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{¶33} Indeed, the Supreme Court of Ohio concluded in Martin that the defendant

did not effectively waive his right to counsel based in part because the trial court failed to

explain the nature of the charges, the statutory offenses included within them, the range

of allowable punishments, possible defenses, mitigat+on or other facts essential to a broad

understanding of the whole matter. 1d. at.¶43, citing Von Moltke, 332 U.S. at 724, 68

S.Ct. at 323. However, two years later, the Supreme Court dec'ided Johnson, a case in

which the defendant faced the death penalty. In Johnson, the court concluded there was

a valid waiver of the right to counsel where the defendant elected to represent himself for

a por6on of his trial. The court in Johnson distinguished Martin in two ways: (1) the .

defendant in Marfin conducted his whole defense by himself, whereas the defendant in

Johnson had counsel until the close of the state's case; and (2) the wamings in Martin

were inadequate due to the defendanYs confusion about self-representation, whereas the

defendant in Johnson "displayed no confusion about what he wanted or what self-

representation meant." Johnson at ¶97. Notably, Johnson makes no mention of the trial

court Informing the defendant of the nature of the charges, lesser-included.offenses, the

range of allowable punishments, possible defenses or mitigation, but rather, Johnson

focused on the defendanYs knowledge of the charges and that he faced the death

penalty, as well as the defendants insistence of forgoing his right to counsel during trial.

{q34} Here, like the defendant in Johnson, despike being given repeated wamings

about the dangers of self-representation, appellant displayed no confusion about wanting

to proceed without counsel. In fact, appellant was unequivocal in his desire to represent

himself and forgo his right to counsel and repeatedly requested that the trial court permft

him to represent himself, beginning on January 25, 2010 and continuing until the start of
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trial on the superseding indictment on March 10, 2010. Prior to starling trial on March 10,

the court again discussed with appellant his desire to represent himself and the court

again expressed its opinion that appellant have Scott represent him:

The court You're acting as your abunsei. I.have given you
that opportunity. Ifyou wish; I will give you a chance to confer
with 'Mr. Scott during necpeses,= and during intervals, at
recesses. Do you understaFid that?

[Appellant]: Yes, your Honor.

The court But we are not going to go back and forth after-
every question or a situation should arise. We're not going to
do that.

[Appeilant]: Yes, your Honor. Thank you, your Honor.

The court: Okay. That is the reason, Mr. Glass, 1 have said it
once and I have said it twice, I have said it more than three
times, that is the reason I have - Mr. Glass, give me your
attention.

[Appeilant]: I'm sorry, your Honor.

The court That is the reason I have suggested so strongly
that Mr. Scott represent you. That is the reason I have - I
can't say it any more explicat than that

[Appeiiant]: Yes, your Honor.

The court: You don't just want that to happen; is that correct?

[Appeilant]: Yes, your Honor.

The court And you have made this decision?

[Appellant]: I have made this decision of my own free will,
yes, your Honor.

(Tr. 104-05.)
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{1[35} In addition to being made aware of the dangers and disadvantages of self-

repn:sentation, for a defendanYs waiver of the right to counsel to be valid, the waiver must

be made with an understanding of the nature of the charges, the range of allowable

punishments, the possible defenses, any mitigating circumstances, and the dangers of

self-representation. . Gibson at 377. "However, the llnified States Supreme Court 'ha[s)

not *'* pn3scribed any formula or script to be read to a defendant who states that he

elects to proceed vrithout counsel. The information a defendant must possess in order to

make an intelligent election *** wili depend on a range of case-speafic factors, induding

the defendanYs education or sophistication, the complex or easily grasped nature of the

charge, and the stage of the proceeding.' " Johnson at ¶101, quo6ng Iowa v. Tovar

(2004), 541 U.S. 77, 88, 124 S.Ct. 1379, 1387.

{96} In the case before us, appellant was indicted on September 12, 2008, and

immediately filed, pro se, a motion to dismiss, a. request for discovery, and a request for

bill for parGculars. The substance of the motions demonstrates an appreciation and

understanding of the legal process as it pertains to the matter herein. Shortly thereafter,

Anderson was appointed to represent appellant and this repn3sentation lasted unUl

December 9, 2009, at which time Anderson withdrew and the tiial court appointed Scott

to represent appellant. Trial on the charges contained in the initial indictment

commenced on January 25, 2010, and Scott conducted voir dire. However, the matter

was dismissed due to the re-indictrnent of the charges with amended dates. Thus, by the

time appellant went to trial on the re-indictment, he had been represented by two different

attomeys and had been represented until the complefion of voir dire proceedings in the

initial trial. See Johnson at ¶101, quoting Maynard v. Meachum (C.A1, 1976), 545 F.2d
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273, 279 {"it may be proper to pn:sume that the defense counsel Who represented

[defendant] had discussed all relevant aspects of the case with him").

{137) The record also reflects appellant was extensively involved in his own

defense as not only did appellant file a number of pro se motions, but, also, appellant

explicitly requested that Scott file a number of pretrial motions, including a motion for

expert witness at govemment expense, a motion to dismiss based on selective

prosecution based on the allegatPorr that not aN di the-pardCPpants in this matler had been

charged, a motion to dismiss the indictment for alleged constitutional violations, and a

motion to sever the charges. On January 25, 2010, prior to iria!'s commencement,

appellant argued his motion for selective prosecution, stating, in part

And then you have me, who they are saying Is showing these
pictures to other people. And it just seems rather unfair that
you have four people who have all committed the same
offense or could fall into under the statute, two of which have
admitted that they knew how old they were, and that they took
the pictures. And the third person who admits that he did
transfer the pictures; but yet, the prosecution has said we'ie
not going to pnssecute these other three people. We're only
going to prosecute Mr. Glass.

(Tr. 36-37.)

{¶38} Thus, not only the substance of his motions, but also his arguments to the

court, demonstrate an understanding of the law upon which he was chaiged.

Addifionally, appellant understood he would be held to the same standard as that for all

lawyers, he provided Scott with a witness list naming 35 persons, and appeNant

discussed discovery that he thought "would be helpful in [his] defense." (Tr. 102.) The

record also reflects that Scott had "gone over the previous indictmenY"with appellant, and
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appellant admitted he understood the indictment such that he waived a reading of the

same. (Tr.69.)

{q39} We note the record itself is devoid of any discussion regarding the range of

potential sentences. However, the record does indicate that two different plea offers were

extended to appellant and put on the record, and, appellant confirmed he was "not

interested" in them. (Tr. 30.) Ac.cordingly, we believe it proper under these facts, and

_with no argument or evidence presented to the.contrary, to presume that_when..discussing

the plea offers, appellant's counsel discussed with him the range of allowable

punishments: Johnson at 192, quoting Maynard (in a case where a defendant has been

represented by counsel for a por6on of the proceedings, "'it may be proper to presume

that the defense counsel who represented [defendant) had discussed. all relevant

aspects of the case v+ith him' "). In our view, the above menfioned case-specific factors

affirmatively demonstrate appeilant's understanding of the concepts deemed important in

Marfin, i.e., the nature of the charges, the offenses induded within them, possible

defenses, and the range of allowable punishments.

{4[40} After reviewing the record in its entirety, including appeilanYs conduct

throughout these proceedings, we conclude, as did the court in Johnson, that the inquiry

of appellant was sufficient and that the circumstances presented here did not demand

additional examination by the trial court. State v. Tiemey, 8th Dist. No. 78847, 2002-

Ohio-2607 (more thorough examination not required where the record reflects the

defendant made a knowing and intelligent choice ta represent himself).
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{1[41} Finding that the record herein estabiishes that the trial court made a

sufficient inquiry to determine that appellant knowingly, intelligently, and voluntarily

waived his right to counsel, um overrule appellanYs second assignment of error.

{¶42} In his third assignment of error, appellant challenges the constitutionality of

R.C. 2907.322 and 2907.323. Specifically, appellant contends said provisions of the Ohlo

Revised Code are unconstitutionaily overbroad under Asharoi't v. Free Speech Coalifion

(2002}; 535 U.S. 234; 122 S.Ct.1389s

{q43} We begin our analysis of this assignment of error by noting that appellant

did not previously challenge the constitutionality of R.C. 2907.322 and 2907.323. The

failure to challenge the constitutionality of a statute or its application at the trial court level,

when the issue is apparent at the tlme of trial, waives the issue and departs from Ohio's

orderly procedure. State v.. Curtis, 10th Dist. No. 09AP-1199, 2011-Ohio-3298, ¶43, citing

State ex rel. O'Brien v. Messina, 10th Dist. No. 9OAP-37, 2010-Ohio-4741, 128. As a

result, the issue need not be heard for the first time on appeal. Id. See also In re D.T.,

10th Dist. No. 07AP-853, 2008-Ohio-2287, ¶19; In re N.W., 10th Dist No. 07AP-590,

2008-Ohio-297, 137, adng State v. Awan (1986), 22 Ohio St3d 120, syllabus.

' AshcroR examined "virtual chdd pomography," meaning pomography that depicts children through Images
that are either ent'vety computer-generated or that are created using only adults. State v. Tooley, 114 Ohio
St3d 368, 2007-Ohio-3898, ¶18. The challenge in Ashcmdt was to the Child Pomography Preven8on Act of
1996, that broadened the defin9+on of child pomography ta indude sewaally expiM images that appeared to
depict minors, but were actuaNy produced vvi8iout using any real chlidren. Id. at 1119. The Ashcroft court
found unconstitutionally overbroad the prohibition of "any visual depiction" that "is, or appears to be, of a
minor engaging in sexually explieit cflnduex." id. Also found to be unconstitutionally overbroad was the
definition of child pomography that included a sexually explicit Image that conveyed 'Yhe impression it
depicts a minor engaging in sexually explictt conduct." Id.
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{144} Nonetheless, even had this argument not been waived, case iaw is clear

that appellant would not prevail on the arguments contained in his third assignment of

error.

j1q45} In State v. Tooley, 114 Ohio St3d 366, 2007-Ohio-3698, the Supreme

Court of Ohio was asked "to determine whether the portions of R.C. 2907.322 and

2907.323 that ban possession of child pornography are unconstitutionally .overbroad in

.light of Ashcroft" !d. at ¶1. The court stated, 'jw}e hold that R.C. 2907.322 and 2907.323

are not overbroad." Id. at ¶2. In so holding, the oourt reiterated that while the First

Amendment to the United States Constitution, made applicable to the states through the

Fourteenth Amendment, protects. freedom of speech, "obscenity and child pomography

are two categories of unprotected speech." ld. at ¶8.

{1[46} Appellant contends the pictures at issue here cannot be considered

pornographic because they depict only non-criminal, consensual sex acts,. i.e., an adult

engaging.inconsensual sex acts with 16-17 year old females. However, as aptly pointed

out by the state, though the conduct depicted may not be defined as illegal under Ohio

law, the photographs' contents do constttute child pomography that is not considered

protected speech under the First Amendment As such, the state may criminalize

possession of the same. Tooley at ¶11. The statutes challenged by appellant are not

overbroad as they do not have within their reach a prohibition against constitutionally

protected conduct. Id. at ¶29.

{147} Accordingly, we overrule appellant's third assignment of error.

{1[48} In his fourth assignment of error, appellant contends that during the time he

was represented, his trial counsel was ineffective. In Ohio, a properly licensed atthmey is
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presumed competent. State v. Davis, 10th Dist. No. 09AP-869, 2010-Ohio-4734, 112,

ciffing. Vaughn v. Maxwell (1965); 2 Ohio St2d 299, 301. Therefore, the burden of

showing ineffecdve assistance of counsel is on the party asserting it. Id., citing State v.

Smith (1985),17 Ohio St.3d 98, 100. Trial counsel is enStJed to a strong presurnption that

all decisions fall within the wide range of reasonable professional assistance. State v.

Sallfe, 81 Ohio St3d 673, 675, 1998-Ohio-343.

{1[44} - To prevail on a claim of ine#fective assistance of counsel, appellant must

satisfy the two-prong #est enunciated in Stircktand v. Washington (1984), 466 U.S. 668,

104 S.Ct 2052; accord State v. Bradley (1989), 42 Ohio St3d 136. initially, appellant

must show that counsel's performance was deficient. To meet that requirement,

appellant must show counsel's error was so serious that counsel was not functioning as

the "counsel" guaranteed by the Sixth Amendment. Appellant may prove counsel's

conduct was deficient by identifying acts or omissions that were not the resuR of

reasonable professional judgment. The court must then determine whether, in light of ail

the circumstances, the identified acts or omissions were outside the wide range of

professionally competent assistance. Stricldand, 466 U.S. at 690, 104 S.Ct. at 2066.

Appellants failure to satisfy one prong of the Shtckland test negates a courCs need to

consider the other. Id., 466 U.S. at 697,104 S.Ct: at 2069.

{150} In analyzing the first prong under Strickland, there is a strong presumption

that defense counsel's conduct falls within a wide range of reasonable professional

assistance. Id., 466 U.S. at 689, 104 S.Ct at 2065. If appellant successfully proves that

counsel's assistance was deficient, the second prong under Strickland requires appellant

to prove prejudice in order to prevail. Id., 466 U.S. at 692, 104 S.Ct. at 2067. To meet
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that prong, appellant must show counsel's errors were so serious as to deprive him of a

fair trial, "a trial whose result is reliable." Id., 466 U.S. at 687, 104 S.Ct. at 2064.

Appellant would meet this standard with a showing "that there is a reasonable probability

that, but for counsel's unprofessional errors, the result of the proceeding would have been

different A reasonable probability is a probability suffiaent to undermine confidence in

the outcome." Id., 466 U.S. at 694, 104 S.Ct at 2068.

{qS!} Speci.fiially, app.ellant.contends..his. oaunsel was..ineffective for. failing to

notify the trial court of its failure to sufficiently inquire as to whether appellant validly

waived his right to counsel: Appellant also contends his counsel was ineffective for failing

to challenge the constitutionality of R.C. 2907.322 and 2907.323.

{q52} We have determined in our disposition of appellant's second assignment of

error that the trial court conducted a sufficient inquiry to determine that appellant fully

understood and intelligently relinquished his (ght to counsel such that an effective waiver

of the right to counsel was established. Further, we determined in our disposition of

appellant's third assignment of error that there is no merit to appellant's asserEion that

R.C. 2907.322 and 2907.323 are unconstitutionally overbroad under Ashcroft. Therefore,

even assuming arguendo that appellant has demonstrated that his counsel was

ineffective for failing to take such actions, appellant is unable to demonstrate any resulting

prejudice therefrom, and his claim based upon ineffec6ve assistance of counsel fails.

Strick(and, 466 U.S. at 692, 104 S.Ct at 2067.

{153} Accordingly, we overrule appellant's fourth assignment of error.
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{¶54) Based on the foregoing, appetlanYs four assignments of error are overruied,

and the judgment of the Franklin County Court of Common Pleas is hereby affirmed. .

Judgment affirrned.

FRENCH, J., concurs.
KLATT, J., dissents.

KLATT, J., disient+ng.

ause I do not believe that appellant's waiver of his right to counsel was

~tFu{ly dissent from the majority opinion.

are is little doubt that appellant freeiy made the decision to repment

nimseif despite a number of admonitions from the trial court. However, the issue here is

whether the trial court made sufficlent inquiry to determine if appellant fully understood

and intelligently relinquished that right. The record reflects that the trial court failed to

make any inquiry to assess appellants level of knowiedge and understanding prior to

accepting his waiver of right to counsel.

{157} A criminaf defendant has a constitutional right to represent himself at trial.

State v. Johnson, 112 Ohio St.3d 210, 2006-Ohio-6404, ¶89. A defendant may proceed

without counsel if the defendant has made a knowing, voluntary, and intelligent waiver of

the right to counsel. State v. Mafin, 103 Ohio St.3d 385, 2004-Ohio-5471, 124; see also

Crim.R. 44(A) (defendant may fon;go counsel after, being fully advised, knowingly,

intelligently, and voluntarily waives right to counsel).

{¶58} To establish an effec#ive waiver of the right to counsel, the trial court must

make a sufficient inquiry to determine whether the defendant fully understands and

intelligently relinquishes that right. Johnson (quoting State v. Gibson (1976), 45 Ohio
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St2d 366, paragraph two of the syllabus); Martin at ¶39. "'To be valid such waiver must

be made with an apprehension of the nathre of the charges, the statutory offenses

included within them, the range of allowable punishments thereunder, possible defenses

to the charges and circumstances in mitigation thereof, and all other facts essental to a

broad understanding of the whole matter.' "!d. at ¶40 (quoting V'on Mo/tke v. Gillies

(1948), 332 U.S. 708, 723, 68 S.Ct. 316, 324); State v. Suber, 154 Ohio App.3d 681,

2003-Ohio-5210, 115. A trial court must make a slefendant aware of the. "dangers and

disadvantages of se(f-representation, so that the record will establish that'he knows what

.he is doing and his choice is made with eyes open." State u Montgomery, 10th Dist. No.

02AP-927, 2003-Ohio-2888, ¶14 (quoting Faretta v. CaL (1975), 422 U.S. 806, 835; 95.

S.Ct. 2525, 2541).

{¶59} Appellant toid the trial court, after a lengthy hearing, that he made his

decision to represent himself "of my own free will:" (Tr. 105.) Although the trial court

clearly and repeatedly wamed appellant of the dangers of representing himself, the trial

court made no inquiry of appellanCs understanding of the nature of the charges, possible

penatties, or potential defenses before appellant waived his right to counsel. The majority

opinion, apparently conceding this omission, presumes that appellant had sufficient

information to effectively waive his right to counsel. However, courts are to indulge in

every reasonable presumption against waiver of a constitutional right, including the right

to have the assistance of counsel in a criminal proceeding. State v. Haines, 10th Dist.

No. 05AP-55, 2005-Ohia5707, ¶24 (citing Brewerv. Williams (1977), 430 U.S. 387, 404,

97 S.Ct.1232,1242).



No. 10AP-558
24

{1[60} Here, appellant waived his right to counsel before. his trial started.

Therefore, he was not represented by counsel during any stage of the triai. Although

appellant was previously represented by counsel during his initial trial, that represeritation

lasted onty through voir dire. Thus, this case is factually distinguishable from Johnson.

Because Johnson was represented by counsel throughout much of his trial, the court

presumed his knowledge of certain aspects of his case. ld. at 192-93. In fact, to highlight

this important factor, the Johnson-court analyzed another case in which a court excused

the trial courts failure to properly inquire about the defendants understanding of the

consequences of his decision to represent himself, in part because the defendant waived

his right to counsel after having been represented by counsel for 12 days of trial. Id. at

Jg3 (citing United States ex rel. Konigsberg v. Vincent (C.A2, 1975), 526 F.2d 131).

Based on that experience, the court concluded that such inquiry would not be necessary

because the defendant had "Yull knowfedge of his right to counsel and of the importance

of having counsel[.]" Id. (quoting Konigsberg).

{q61} Despite the fact that appellant was not represented during any stage of his

trial, the majority opinion presumes appellants knowledge and understanding of the

relevant aspects of his case based upon appellants: (1) plea negotiations when he was

still represented by counsel; (2) submission to trial counsel of a list of potential defense

wdnesses and instructions for counsel to file certain mo6ons; (3) admission that he had

discussed his previous indictment with counsel and that he understood the second

indictment, and (4) his previous experience with the courts. Although these are legitimate

factors that should be oonsidered, I do not believe they are sufPicient by themselves to

satisfy the standard articuiated in Marfin and Johnson.
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{¶62} Although the record reflects that prior to the commencement of appellants

first trial, he and his trial counsel met and discussed a potential plea bargain offered by

the state, trial. counsel indicated only that he "conveyed" the offer to appellant and that

appellant "+nras not interested." (Tr. 30.) There is no indication that appellants trial

counsel reviewed the nature of the charges, possible defenses, possible penatties, and

the strengths and weaknesses of his case. Montgomery at ¶20. AppeilanYs admission

-that he..uriderstood_ttie_contents-of.#he.second-indictment and lftat-hewas.,actiue in

planning his defense does indicate that appellant had some understanding of the charges

he faced. Nevertheless, we cannot presume that he had other information essentiai to a

broad understanding of the whole matter, such as lesser included offenses and possible

penafdes. Lastly, although appellant may have "tried cases before," the n:card does not

indicate the subject matter of those cases or how that experience would substitute for the

courNs failure to inquire about his understanding of the nature of the charges, the

statutory offenses included within them, the range of allowable punishments thereunder,

possible defenses to the charges and circumstances in mitigation thereof, and all other

facts essential to a broad understanding of the whole matter. Marfin' at ¶.40; State v.

SmiM, 9th Dist. No. 23006, 2007-Ohio-51, ¶13 (rejecting state's claim that previous trial

experience could substitute for triai court's failure to properly advise defendant); State v.

Mootispaw, 4th Dist. No. 09CA33, 2010-Ohio-4772, ¶53-54 (same).

{4[63} I recognize that the triai court went to great lengths to advise appellant of

the folly of seif-representation. Nevertheless, the record does not indicate that appellant

made that decision with the informataon deemed essential in Martin; see also State v.

Cline, 164 Ohio App.3d 228, 2005-Ohio-5779, ¶76 (concluding that although trial court



No.10AP-558
26

properly +nramed defendant of the danger of self-representation, it failed to advise

defendant of the facts deemed essential in Martin). Because the triai court made no

inquiry n3garding appellants understanding of this essential information, I cannot

conclude that appellant waived his right to counsel "vrith his eye's open." Faretta.

7herefore; I would sustain appellant's second assignment of error, reverse the trial courYs

deasion, and remand the matter for a new trial. I would also find thaV sustaining

appellanYs. second assignment of error renders moot appellarits third and fourifi

assignments of error. Because the majorif.y has reached a different conclusion, I

respectfully dissent.
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