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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Plaintiff-Appellee, Case No. 96-536
. v .
WARREN K. HENNESS, THIS IS A DEATH PENALTY CASE

Defendant-Appellant.

WARREN K. HENNESS* MEMORANDUM IN OPPOSITION TO
MOTION TO SET EXECUTION DATE

The State argues that the death of Richard Meyers occurred over twenty years ago
justifies expedited _qonsideration of the State’s request to set an execution date. Over that twenty
year span, there hé;, been an investigation, a trial, post-conviction appeal, and a direct appeal, all
in state court. Hénness’ federal habeas appeal was litigated in federal district court, the Sixth
Circuit and the Supreme Court of the United States. Given this twenty year record of litigation
in state and federal court, a substantial record exists. Undersigned counsel only became counsel
for Henness when they were appointed by the Sixth Circuit Court of Appeals on September 22,
2011. Expediting the setting of an execution date would leave insufficient time for current
counsel to investig;tte the facfs and issues of this case at a time when in depth knowledge of the
case is critical.

As with aﬁy client facing an execution date, there is likely to be end stage litigation
simultaneous to the preparaiion for a request for executive clemency. Capital counsel owes a
substantial duty to.a death-sentenced inmate, even in preparation for his clemency proceedings.

"In addition to assémbling the most persuasive possible record for the decision maker, counsel



must carefully exémine the possibility of pressing legal claims asserting the right to a fuller and
fairer process.” A'I\BA Guidelines for the Appointment and Performance of Counsel in Death
Penalty Cases (rev. ed. 2003), reprinted in 31 Hofstra L. Rev. 913, 937 (2003) (footnote
omitted). In order to effectively discharge counsel's duties, the ABA Guidelines require counsel

to:

e "be familiar with the procedures for and permissible substantive content of a request for
clemency; -

e to "conduct an investigation in accordance with Guideline 10.7";

e {0 "ensure that clemency is sought in as timely and persuasive a manner as possible,
tailoring the presentation to the characteristics of the particular client, case and

jurisdiction”; and
e to "ensure: that the process governing consideration of the client's application 1is

substantively and procedurally just, and, if it is not, should seek appropriate redress.
Guideline 10.15.2,;31 Hofstra L. Rev. at 1088.

Additionally, under the recent decision of the United States Supreme Court in Martinez v.
Ryan, 132 S.Ct, {309 (2012), Henness may be able to demonstrate that the federal courts
improperly refused to consider some of his claims on the merits. As a result, Henness’ stay of
execution should ;emain in place while his newly-appointed attorneys determine whether his
defaulted claims can be revived in federal court.

The federal courts held that some of Henness’ claims for relief had been procedurally
defaulted in state court, and as a result the federal courts refused to consider them on the merits.
However, under th; recent decision of the United States Supreme Court in Martinez v. Ryan, 132

S.Ct. 1309 (2012),i;the ineffective assistance of state post-conviction counsel can establish cause

and prejudice in federal court to overcome the procedural default in state court in some

circumstances. Martinez, 132 8.Ct. at 1320.



Undersigned counsel were only recently appointed to represent Henness. Counsel are in
the process of determining whether or not Henness can establish cause and prejudice for any of
his otherwise-defdulted claims under Martinez. This case has a very lengthy record and
undersigned coungel are still in the process of reviewing it. In addition, counsel need time to
investigate the performance of Henness® state post-conviction counsel to determine if Henness
was denied the effective assistance of post-conviction counsel which could excuse the federally
imposed default of some of his federal constitutional claims.. Accordingly, Henness’ stay of

execution should remain in place.

Henness respectfully requests that this Court deny the State’s expedited request and deny

the State’s Motion to Set and Execution Date.
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