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CARR, Judge.
{1} Appellant, Montoya Boykin, appeals orders of the Summit County Court of

Common Pleas and Akron Municipal Court that denijed her motions to seal th¢ record of her
convictions. We affirm. |
L
{92} In 1992, Boykin pled guilty to one count of receiving stolen property in a case

originating in the Summit County Court of Common Pleas. She moved to seal her record in



| 1996 and 2000, and the trial court demed both motions. In 1996, she pled no contest to and was
convicted of two counts of theft by the Akron Municipal Court. In 2009, Governor Ted
S.trickland.pardoned .B'oykin for these thiee offenses. Boykin moved both courts to seal her
‘record, argulng that the trial courts were required to exercise then inherent judicial authority to
do so by virtue of the pardon. Both motions were demed and Boykin appealed. This Court

consolidat_ed the appeals for oral argument and decision.

I1.

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED BY DENYING APPELLANT BOYKIN'S
MOTION TO SEAL HER PARDONED CONVICTIONS, '

{43} Boykin’s assignment of error is that the trial courts erred by denying her motions
to seal her records. Speciﬂeally, she has argued that the existence of the executive pardon
required the trial court to do so es an exercise of its inherent jild_icial powers.

JUDICIAL EXPUNGEMENT

{ﬁ[d—} 'Underlying Ms. Boykin’s argument is the assumption that a trial court has the
inherent autnonry to seal criminal records w
defendant is not ehglble under the relevant statute. This is not, however, a foregone conclusion,
nor is it an 1ns1gn1ﬂcant issue in thls case. Boykm concedes that she is not eligible to have her
records sealed under the relevant statutes. If the trial courts did not have the authority to seal her
records from some other source, then our inquiry need g0 no further.

{95} A first offender may move to have the record of conviction of eligible offenses
sealed under R.C. 2953.32. See also R.C. 2953.36 (describing the convictions that preclude
sealing). R.C. 2953.52 also permits the official record of a criminal case to be sealed if the

defendant was acquitted, the case was dismissed, or a grand jury returned ano bill. Apart from
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these statutes, a record of conviction may be sealéd only “where such unusual and exceptional
circumstances make it appropriate to exercise jurisdiction over the matter[.]” Pepper Pike v.
Doe, 66 Ohio St.2d 374 (1981), paragraph two of the syllabus. 'In'. Pepper; Pike, the Ohio
Supreme Court considered whether the case record of a defendant could be sealed when the
charges against her were dismissed with prejudice Before trial. Jd. at paragraph one of.the
svllabus. Because the predecessor of the current statutes only provided for expuﬁgex_nent of a
conviction, the Court considere.d whether trial courts had authority to grant expungement without
statutory authorization. Jd. at 377. The Court concluded that trial courts have the inherent
authority to expunge record§ apart from the statutes when justified by “unusual and exceptional
circumstances” founded on constitutional guarantees of the right to privacy. Jd. The Court
emphasized, however, that this judicial power should not be exercised as a matter of course:
Again, this is the exceptional case, and should not be consﬁ:ued to be a carte
blanche for every defendant acquitted of criminal charges in Ohio courts.
Typically, the public interest in retaining records of criminal proceedings, and

making them available for legitimate purposes, outweighs any privacy interest the
defendant may assert.

Id, citing Chase v. King, 267 Pa.Super. 498 (1979). The Court also concluded that exercise of
this discretionary power should, for purposes of consistency, not obliterate the fact of the
criminal record, but that a record so expunged “will remain an historical event,” available for
inspecti;in' and use as provided in the expungement statute then in place.” id. at 378.

{46} Pepper Pike has hot been. broadly applied. Before the enactment of R.C.
2953.52(A), for example, this Court held that trial courts did not have the authority to expunge

the records of individuals who had been acquitted of the charges against them. See State v.

Stadler, 14 Ohjo App.3d 10, 11 (9th Dist.1983). Other courts concluded that judicial

expungement was not available to defendants who had been convicted of a crime but were
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ineligible for statutory expungement. See State v. Netter, 64 Ohio Apja.3_d 322, 325326 (4th
Dfs_t.i989); State v. Weber, 19 Chio App.3d 214, 217-218 (1st Dist.1984); State v. Moore, 31
Ohio.Apde 225, 227 (8th Dist.1986). See also State v. Spicer, I'Sfc Dist. No. C-040637, 040638,
ZOOS;Ohio-4302, 112 (“Prior'to the passage of R.C. 2953.52, expungemenf was an equitaﬁle
remedy reserved for extraor&i'nary cases in which the defendant was not only acéuitted, but also
factually exonerated.”). In other words, courts concluded that “[wlhere there has been a
conviction, only statutory expﬁngerhent is available.” State v. Davidson, 10th Dist. No. 02AP-
665, 2003-Ohio-1448, § 15.

: {1{7"} Nonetheless, “the judi_cial power to grant an expungement recjuest still exists, * *
* [but] it is limited to cases where the accused has been acquitted or exonerated in some way and
protection of the accused’s privacy interest is paramount to prevent injustice.” State v.
Chiaverini, 6th Dist. No. L—OO-.1306, 2001 WL 256104, *2 (Mar. 16, 2001). Despite the
enactment of R.C. 2953.32 and 2953.52; exercise of judicial authérity to expunge records is

warranted in exceptional cases:

[while it may be argued that it is inappropriate for courts to supersede legislative
judgment by granting judicial expungement where the legislature has specifically
removed statutory expungement as a remedy, it is in such situations where the
judicial expungement remedy may well be most appropriate.  Judicial
expungement is a constitutional remedy, and it is elementary that although the
legislature has freedom to provide greater protections, it has no authority to place
limits on rights guaranteed under the Constitution. '

(Emphasis in original.) In re Application to Seal Record of No Bill, 131 Ohio App.3d 399, 403
(3d Dist.1999). It therefore stands to reason that, the limitations of R.C. 2953.32

notwithstanding, a trial court has the autbority to grant judicial expungement in situations in

which an executive pardon is at issue.



EFFECT OF PARDON

{48} Given that trial courts have the authority to grant judicial expungement when a
pardon is at issue, the question remains whether the nature of the executive pardon itself requires
them to do so in every case. We conclude that it does not.

{19} Tfle Ohio Constitution gives the governor “power, after conviction, to grant
reprieves, commutations, and pardons * * * upon such conditions as the g0verﬁor may thmk
proper[.]” Ohio Constitution, Article III, Section 11. A “pardon” is defined as “the remission of
penalty by the governor in accordance with the power vested in the governor by the
constitution.” R.C. 2967.01(Bj. It “relieves the person to whom it is granted of all disabi]jtieé
arising out of the conviction or convictions from which it is granted.” R.C. 2967 04(B). The
recipient ofa pardon is, therefore, relieved of the disabilities imposed by R.C. 2961 .Ol(A)(l) and
is no longer “incompetent to be an elector or juror or to hold an office of. hoﬁor., trust, or profit.”

R.C. 2961.01(A)2).
{10} Noting that a pardon restores the civil rights of the recipient, the Ohio Supreme

Court has described the effect of pardons: : i

“In contemplation of law it so far blots out the offense, that afterwards 1t cannot
be imputed to him to prevent the assertion of his legal rights. It gives him a new
credit and capacity, and rehabilitates him to that extent in his former position”,
and hence its effect “is to make the offender a new man.” It is, in effect, a
reversal of the judgment, a verdict of acquittal, and a judgment of discharge
thereon, to this extent, that there is a complete estoppel of record against further

punishment pursuant to such conviction.

(Internal citations omitted.) Knapp v. Thomas, 39 Ohio St. 377, 381 (1883). Context is key to
understanding the Court’s explanation in Knapp, which Boykin cites in support of her
assignment of error. A careful reading of the Court’s language, however, leads to the conclusion

that a pardoned individual is “a new man” insofar as the restoration of competency and the



further imposition of punishment are concerned. See id. A pardon, so understood, does not wipe
away all traces of the criminal case.
{€11} Current laws support this conclusion. For example, R.C. 2961.01(A)(2) provides:
[tthe full pardon of a person who under division (A)(l). of this section is 7
incompetent to be an elector or juror or to hold an office of honor, trust, or profit
restores the rights and privileges so forfeited under division (A)(1) of this section,

but a pardon shall not release the person from the costs of a conviction in this
state, unless so specified,

(Emphasis added.) R.C. 2961.01 does not provi'de that a pardon reétores the recipient’s
competency under R.C. 2961.01(B) to “circulate or serve as a witness for the signing of any
declaration of candidacy and petition, voter registration application, or nominating, initiative,
referendum, or recall petition,;’ although such a person may be restored by operation of R.C.
2967.16(C). 2010 Ohio Atty.Gen.Ops. No. 2010-002, 2010 WL 292684, *2. A pardon does not
automatically remove the recipient’s disability with respect to carrying a concealed weapon. See
- R.C. 2923.14(C) (requiring an individual to petition the court of cor_nrﬁon pleas for the femo§a1
of thf_: disability, reciting “any partial or conditional pardon graﬁted” as well as “facts showing
' the applicant to be a fit subject for relief[.]”). | |

{912} Consistent with the definition of a pardon as “remission of penalty,” as set forth Vin
R.C. 2967.01(C), it is aiso apparent that an executive pardon does not eradicate the fact of the
underlying conduct. Despite a pardon, for example, the .character of an offense may be relevant
for purposes of employment. See State ex rel. Al‘ty.'.Gen. v. Hawkins, 44 Ohio St. 98, 117 (1886)
(f‘Whatever the thcéry of the law may be as to the_effect of a pardon, it cannot work such moral
changes as to warrant the assertion that. a pa.r.doned bonvict is just as reliable as one who has
constantly maintained the character of a good citizen.”). An éttorney who has been indefinitely

suspended from practicing law is not automatically entitled to reinstatement when the underlying
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offense has been pardon.ed. See In re Bustamante, 100 Ohio St.3d 39, 2003-Ohio-4828,  3-5
(requiring an attorney to cofnplete the prerequisites for reinstatement that had:-been set by the
Supreme Court of Ohio notwithstanding a presidential pardon.). A patdoned_ offense may be
considered in subsequent prosecutions. Carlesi v. New York, 233 U.S. 51,59 (1914). Although
evidence of a conviction is not generally édmissible in Ohio to impeach a witness, it may be
admitted if the witness subsequently committed certain crimes. Evid.R. 609(C)..

{13} If it is to be maintained that “in the eye of the law, [a pardoned] offender is as
" innocent as if he had never committed the offense,” these examples of collateral consequences
thét remain after a pardd_n lead us to agree with one commenfator, who has observed that in that
case, “the eyesight of the law is very bad.” Williston, Does a Pardon Blot Out Guilt?, 28
Harv.L.Rev. 647, 648 (1918), quoting Ex Parte Garland, .71 U.S. 333 (18_66).. We conclude,
therefore, that a pardon does not conclusively entitle the -recipiént to have the record sealed. This
‘conclusion 1s in accord with the mﬁj ority of courts that have considered the question. See U.S. v.
Noonan, 906 F.2d 952, 960 (3d Cir.1990); R.J.L. v. State, 887 So.2d 1268 (Fla.2004); Siate v.
Blanchard, 100 S.W.3d 226, 228 (Tcnn.App.Z0.0.Z_); State v. Aguirre, 73 Wash.App. 682, 690
(Wash.App.1994); State v. Skinner, 632 A.Zci 82 (Del.1993); State v. Bachman, 675 S.W.2d 41,
52 (Mo.App.1984); Commonweélz‘h v. Vickey, 381 Mass. 762, 771 (Mass.1980); People v.
Glisson, 69 111.2d 502, 506 (111.1978).

{414} We recognize that a minority of courts that have addreésed the issue disagree. See
State v. Cope, 111 Ohio App.3d 3.09 (1st Dist,1996); State v. Bergman, 558 N.E.2d 1111, 1114
(Ind.App.1990); .Commonweah‘h v. C.§, 517 Pa. 89, 9 (Pa.1987). Nonetheless, we conclude

that this result is correct. In Ohio, the legislature has not provided for sealing records of a
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pardom_ad individual by statute, Some other jurisdictions have done so. See R.J.L., 887 So.2d at
1279 fod. In this respect, we must defer to the legislative process.
| CONCLUSION
{15} A_'p.ardon under Article III, S¢_ction' 11, of the Ohio Constittion does not
automatically eﬁtiﬂe the recipient of the ioardqn to have the recofd of conviction sealed. A triai
court may exercise its authority to order judicial expungement but,Aas the Ohio Supfeme Court
cbncl_uded in Pepper Pike, this authority should not be éxercised' as a mafter of course, but
‘*Wher'e such unusual and exceptional circumstances make it appropriate to exercise jurisdiction
over. the matter[.]” Pepper Pike, 66 Ohio St.2d 374 at pé.ragraph two of the syllabus. In this
case, Boykin’s motions to seal her record relied exclusively on her position that she .Was entitled
to relief by virtue of the pardon, and the record on appeal does not contain evidenqe beyond that
argument. Consequently, consideration of whether her motions should haye been grénted under
the analysis set forth abo{fe is prematﬁre, aﬁd this Court takes no positioﬁ in that respect.
| iid
{416} Boykin’s aséignment of error is overruled, and the judgments of the Summit

Couﬁty Court of Common Pleas and the Akron Municipal Court are affirmed.

Judgments affirmed.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas and Akron Municipal Court, County of Summit, State of Ohio, to carry this judgment into
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- execution. A certified éopy of this journal entry shall constitute the mandate, pursuant to App.R.

27.
Immediately upon the filing hereof, this document shall constitute the journal enfry of

judgment, and it shall be file stamped by the Clerk of the Court of Appéals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals 18

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.
DONNA J. CA
FOR THE COURT
DICKINSON, J.
CONCURS,
BELFANCE, P. .
DISSENTING.

€17} 1 respectfully dissent. The question_ presentéd to this Court is Whether a person
who has received a full and unconditional pardon for certain offens.es is entitled to have the
public records of those convictions sealed.

{418} As an initial matter, and as discussed by majority, I agree that the trial court has
inherent authority to order the sealing. See Pepper Pike v. Doe, 66 Ohio St.2d 374, 377-378
(1981). |

{419} Even prior to the existence of statutory sealing provisions, the Supreme Court of

Ohio discussed the effect and breadth of an unconditional pardon. It has stated that:
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a pardon reaches both the punishment prescribed for the offense and the gult of
the offender. It obliterates, in legal  contemplation, the offense itself. ‘In
contemplation of law it so far blots out the offénse, that afterwards it cannot be
imputed to him to prevent the assertion of his legal rights. It gives him a new
credit and capacity, and rehabilitates him to that extent in his former position and
hence its effect is to make the offender a new man. It is, in effect, a reversal of
the judgment, a verdict of acquittal, and a judgment of discharge thereon, to this
extent, that there is a complete estoppel of record against further punishment

pursuant to such conviction.

(Intemal quotations and citations omitted.) Knapp v. Thomas, 39.Ohio St. 377, 381 (1883). The'.
legal effect. of a pardon is grounded upon the Supreme C.ourt’s recognition of the executive’s
c;onstitutic}nal authority to make a pardon. See Ohio Constituti.on, Article ITI, Section 11. The
| Ohio Supreme Court has more recently reiterated the principle that a full pardon has-the effect of
removing both the punis'hment and guilt of the offender. In State ex rel. Gordon v. Zd.ngerle,
136 Ohior St. 371 (1940), it stated “[a] full pardon purges away all guilt and.leaves the recipient
- from a legal standpoint, in the same con&ition.as if the crime had never bgen committed.” Jd at
: .376.. If a full ﬁardon leaves a persoﬁ from a legal standpoint as if the crime had never been
committed, and obliterates the offense itself, it is difficult to envision how a public document
that contains the _imposition of guilt could éppropriately remain in the public domain.

{920} In .e.xamining whether sealing is appropriate subsequéﬁt to a full and
unconditional pardon, I find the reasoniﬁg and analysis of the First District’s State v. C.‘ope, Il
Ohio App.3d 309 (1st Dist.1996), to be very logical and persuasive.  As noted.in Cope, R.C.
2967.04(B) provides that “[a]n unconditional pardoﬁ relieves the person to whom it is granted of
all disabilities arising out of the conviction or convictions from which it is granted.” (Emphasis
added.) See Cope at 3 1 1. While the majority concludes that a pardon relieveé a person of only
| those disabilities imposed by R.C. 2961.01(A)(1), R.C. 2967.04(B) does not reference RC

2961.01(A)(1), nor does it include limiting 1anguége. I would interpret the word “all” to mean
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Just that, all disabilities. 1 think any reasonable person would agree that having a conviction be
part of public record for all to see is é disability. = Moreover, I do not find the majority’.s
recitation of actions that persons granted pardons must take to restore themselves to full
competency to be a compelling argument in support of its position.. The fact that someone has to
take action to receive the full beneﬁts_ of the pai‘don does not necessitate the conclusion that the
person is not entitled to those benefits. Thus, in my view, it is logical that sealing the public
records of a conviction would go hand - in hand with a full and unconditional pardon. As tile
- Court in Cope stated, “[a] pardon Withoﬁt expungement is not a pardon.” (Internal quotations
and citation omitted.) Cope at 312. F urthermoré, even though a public court record might be
sealed, 1t does not Iﬁean that is destroyed. .See,—e.g., Pepper Pike, 66 Ohio St.2d at 378.
(“[E]xpungement does not literally leiferafe the criminal record * * * {as] [tjhe sealed record of
the case may be inspected by any law enforcemeﬁt authority or prosecutor to aid in the decision
to file charges on any subsequent offenses involving the defendant.”).
{921} Accordingly, the .only way to give full effect to the broad language of Supreme
' Couﬁ precedent and the statute, and thus the pardon itself, is to order the sealing of the records of

a person who has received a full and unconditional pardon. Thus, I respectfuﬂy dissent.
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