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L INTRODUCTION

This appeal addresses whe.n an employee who receives meaningful workers’
compeﬁsation remedies may pursue another bite at the applé by suing his employer for an
intentional tort under él theory of presumed intent-to—injurf:.l This Court created a
‘common law workplace intentional tort .claim in Blankenship v. Cinéinnati Milacron -
Chems., Inc.? 69 Ohio St.2d 608 (1982), and held in Jones v. VIP Development Co., 15
‘ Oh.i'o St.3d 90 (1984), that the receipt of workers’ compensation benefits does not bar an
employee from pursuing such a claim. Enacted by the General Assembly to limit this
intentional tort liability and resulting doublé recovery, R.C. 2745.01 contains a deliberate
intent standard with a rebuttable presumption of intent to injure that applies When. an
employer “deliberately remc_rvéé” “an equipment safety. guard” and “injury * * % occurs as
a direct result.” R.C. 2745.01(C).

In this case, the employee — injured while working on a deenergized power line
when he turned in response to a safety wérning yelled from the ground and accidentally
contacted a live power line with a tie wire held in his hand — did not allege that his
Vemployer. deliberately intended to harm him. Rather, the employee claimed, and the
Eighth District held, that a coworker’s alleged statement that the employ¢e “shouldn’t

need” personal rubber gloves and sleeves which were available on-site “amounted to” the

' Appellee Larry Hewitt (“Hewitt”™) received compensation from the Bureau of Workers’
Compensation. He also filed an application with the Industrial Commission for an
additional payment for an alleged violation of a specific safety requirement (“VSSR”).
The parties settled the VSSR filing with a direct payment to Hewitt from the employer
* outside the state fund. '



“deliberate removal” .of an “equipment safety guard,” tr_iggering a presumption of intent
- to inj.ure. (App. Op. at 18, Appx. 24.) On that basis, the court below affirmed the Trial
| Court’s denial of Appellant The L.E. Myers Company’s (“L.E. Myers”)'motion for
directéd verdict and judgfnent notwithstanding'. the verdict, -Lipholding the $597,785

_ Verdict in the employee’s favor.
| The Eighfh District’s judgfnent conflicts with the plain text of the statute, its
legislative history, the structure of the workers’ compensation systém created under
'Section 35, Article II of the Ohio Constitution, the corhpensation law policics supporting
that systém, and the holdings of every other Ohio appellate district to address the scope of
| RC 2745.01(C). The holding below rests on a policy judgment that the presumption of
intent should be interpreted broadly to apply to every employee using any “equipment”
that may shield against “exposure” to any workplace “danger.” (App. Op. at. 10, 17,
Appx. 16, 23.) That policy judgment conflicts witﬁ a statutory standard focused on the
removal of “an equipment safety guard,” which plainly refers to a safety _dévice oﬁ a

machine. Tt also conflicts with the legislative history and structure of Ohio’s wofkefs’
compensation system, which reveal repeated attempts by the General Assembly to
eiiminate judicial incﬁrsions on workers’ compénsation exclusivity, sﬁbject té narrow and
limited exceptions. Finally, the panel’s policy judgment conflicts with the General
Assembly’s prerogative to follow sound compehsation law policy by adopiing a narrow
intentional tort liability.

In all events, the broad presumed intent theory adopted by the Eighth District

panel is incompatible with the narrow role played by R.C. 2745.01(C) in Ohio’s workers’



compensation scheme. The judgment below should be reversed and judgment entered in

L.E. Myers’ favor as a matter of law.

II. STATEMENT OF THE FACTS

A. Hewitt’s Accident.

1. Local Union 71 sends Hewitt to L.E. Myers to work on a
project for Firelands Electrical Cooperative.

So_metimé in the spring of 2006, Thp International Brotherhood of Electrical
Workers’ Local Union 71 (IBEW) ass'.igned Hewitt to work for L..E. Myers, an electrical
utility construction contractor, on a project for Firelands Electrical' Cooperative that
involved replacing old electrical power lines along Route 60 in New London, Ohio with
new lines. (Tr. 136-37, 166, Supp. 48-49, 59.) At the time, Hewitt was a “second-step
apprentice” — meaning he had completed coursework for the first and second steps in fhe
seven-step American Line Builders Apprenticeship Training (ALBAT) program and
“was working in the field.” (Id. at 91, 166-67, Supp. 22, 59-60.) As part of his union
training, he learned to use rubber gloves and sleeves when working near energized power
lines. (Id at 168, 188-89, Supp. 61, 73-74.)

On June 14, 2006, Hewitt and several other union Workers assigned by IBEW to
L.E. Myers réported to the Route 60 worksite. (Tr. 91, 137, 139, 221, Supp. 22, 49, 51,
85.) Those workers included Foreman Steve Dowdy, Foreman Jeff Erman, Journeyman
Lineman Dennis Law (“Law”), and Journcyman Linéman Julian Cromity (“Cromity™).
(Id. at 54, 64, 90-94, 221-23, Supp. 13, 15, 21-25, 85-87.) Some had never worked

together before IBEW assigned them to L.E. Myers; each worker received rubber gloves



.and sleeves from L.E. Myers for their personal use. (/d. at 92, 101-102, 114-135, 221,

Supp. 23, 29-30, 38-39, 85.)

2 The June 14, 2006 Daily Job Briefing.

Before beginning work? workers gather for a 15-20 minute daily job briefing. (Tr.

110, 227, Supp. 34, 91.) The purpose of this briefing is to discuss the job for that
~ particular day, and workers who attend sign a “Daily Job Briefing Log.” (Def.’s Exh. J,
Supp. 137-38.) While the details of the June 14, 2006 briefing remain unclear, what isr
clear is that: a) L.E. Myers’ cbrporate policy required all.linem_en to wear rﬁbber- gloﬁes
* and sleeves even while Working on a deenergized line, if that line was not grounded; and
b) the rubber gloves and sleeves provided by LE Myers to Hewitt were available that
.day, if Hewitt chose to use them.

On June 14, the job was to “tie-in” the new powe{‘ line, which was stili
deenergized. (Tr. at 96, 118-19, 137, 185, 225, Supp. 27, 42-43, 49, 70, 89.) The 6/14/06
Daily Job Briefing Log shows that the use of rubber gloves and sleeves was required that
day: the box for “rubber gloves ﬁnd sleeves” in “Safety-Hazards Ass_essmént” is checked,
and the “Safety-Notes” on the back of the log expressly reference “gloves and sleeves”
under “Personal Protective Equipment.” (Def.’s Exh. J, S‘upp.. 137-38; Tr. 112, 179,
Supp. 36,.67.) This requirement is consistent with L.E. Myers’ poliéy, which requires the
use of rubbef gloves aﬁd sleeves when, as here, the deénergized line is not “grounded.”
(Tr. 66-67, Supp. 17-18)) As L.E. Myers District Superintendent Jack Ehle

_(“Superintendent Ehle”) explained, the reason for this policy is to protect against the

unlikely possibility that deenergized lines “could become encrgized” — either as a result



of “static electricity,” or an auto accident where “somebody hits a pole [and] the lineé
could come in contact with one ahother.” (I1d.) | |

Journeyman Lineman Laﬁ confirmed the accuracy of the 6/ 14/06 Daily Job
Briefing Log, testifying that Foreman Dowdy instructed the cr.ew to wear rubber gloves
and sleeves. (Jd. at 112, Supp. 36.) Yet even though he never signed the 6/14/06 Daily
Job Briefing Log, Journeyman Lineman Cromity claimed that, during ‘the brieﬁhg,
Foreman Dowdy and the other workers discussed that: 1) the apprentices (including
H.ewit't) would gain “good experience” .by tying-in the deenergized line; aﬁd 2) the use of
rubber gloves and sleeves was unneceséary, since the line was deenergized. (/d. at 229,
242, 245-46, Supp. 93, 99, 102-03.) Cromity supported this supposed decision not to
require the use of rubber gloves and sleeves by emphasizing that “[t]heré‘Was no reason
for [Hewitt] to gef near [the energized] iineS” (id. at 248, Supp. 1'05), which were located
on a “hot arm” niore than 40 inches away from the det;nergized line (id. at 186-.87, Supp.
71-72). According to Cromity, under the circumstances, his personal “preference would
" have been not to wear my gloves and sleeves to tie” in the deenergized line. (fd. at 250,
Supp. 107.)

Hewitt, however, has ﬁo recollection of being told by either Dowdy or Cromity
that he did not need his rubber gloves and sleeves on June 14, 2006. (Tr. 180, Supp. 68)
Indeed, although Hewitt sighed the 6/14/06 Daily Job Briefing Log (Def.’s Exh. J, Supp.
137-38), he claims he actually missed the briefing. (Id. at 172, 178, Supp. 65, 66.)
According to Hewitt, he was told he “shouldn’t need” his rubber gloves and sleeves by

Law in a separate conversation — an allegation Law disputes. (/d. at 180-81, 185, Supp.



68—69, 70.) Even if that conversation occmed, however, there Was.no evidence_ that Law
prohibited Hewitt from Wearing his rubber gloves and sleeves, and 'no evidence that
anyone took Hewitt’s rubber gloves and sleeves from him. To the contrary, the record 1s
._clear that rubber gloves and sleeves were available that day and Hewitt could have used
them. (/d. at .170, 251, Supp. 63, 108.) Indeed, other linemen working on adjacent poles
alongside Hewitt elected to Wear their rubber gloves and sleeves that day. (Erman Dep.
Ts. 23, Supp. 135.)

3. Hewitt starts to tie in a deenergized line.

Because the crew was short a worker, Hewitt went up alone in an insulated bucket
to tie in the deenergized line. (Tr. 97, Supp. 28.) He elected not to wear his rubber.
gloves and sleeves (Id. 137, 1 4.4 48, Supp. 49, 52-56.) The following pictﬁre illustrates
the location of the deenerglzed line (Field Phase #1) and the two lines on the “hot arm’

(including Field Phase #2) that day:



(Def.’s Exh. V, Supp. 139-40; Tr. 116, 118-19, 123, 185-87, 189, Supp. 40, 42-43, 47, 70-
72,743

Law supervised Hewitt’s work from the ground while directing traffic. (Tr. 116,
Supp. 40.) Hewitt approached the deenergized line from the lower left-hand corner of the
picture, facing the energized lines on the “hot” arm. (Id. at 193-94, Supp. 78-79.) His
first task was to “drop” the neutral line (marked in the lower left-hand corner of the
picture above) to clear a path for the bucket. (Id. at 145-46, Supp. 53-54.) After
dropping the neutral, Hewitt moved the bucket under the deenergized line (Field Phase

#1), used the bucket to lift that line out of a “roller” (which does not appear in the



picfure), and placed the line in the “saddle” (circled in the picture) so it could be “tied-
in” (Id. at 147-50, 188-90, Supp. 55-58, 73-75.) From his position, Hewitt could not
touch the energized lines on the “hot” arm with his hands:

Q.  Allright. Do you know — your [right} hand didn’t hit
those field phases that were on the hot arm, did it?

A. No.
| Q.  No. And your left hand didn’t hit the ﬁeld phases?
A. - Turned, my left hand couldn’t have hit it.
Q.- So neither your right hand nor your left hand could -
have hit these field phases out here, right?
A.  Right.

(Id. at 198, Supp. 83.)

4. Hewitt Accidentally Imures Himself When He Reacts to a
Safety Warning,

As Supérintendent Ehle approachgd the worksite in his truck, Law noticed Hewitt
was not weafing his rubber gloves and sleeves. (Tr. 104-05, 120, 239, Supp. 32-33, 44,
96.) He yelled to Hewitt from the ground in an attempt to warn Hewitt to put them on.
(Id. at 63, 104-05, 120-21, 237-39, Supp. 14, 32-33, 44-45, 94-96.) The warning was"
intended to keep Hewitt safe. (Jd. at 121, 237-39, Supp. 45, 94-96.) Unfortunately, when
Hewitt tLLmed in the direction of Law’s warning, the tie wire he held in his right hand
contacted an energized line (Ficld Phase #2) on the “hot” arm. (Id. at 120, 123, 196-99,
Supp. 44, 47, 81-84.) The contact sent an electric charge through Hewitt. (/d. at 237-39,

Supp. 94-96.)



The partics agree this contact and the resulting injuries were an accident. (Tr. 465,
Supp. 131.) Superintendent Ehle investigated the accident, terminating the employment
_ of both Foremen — Dowdy and Erman — as well as Law. (Id. at 50, 86,' Snpp. 9, 20.)

There was no: evidence that an accident of this sort had ever happened before at L.E.

Myers.

B. Hewitt Receives Workers’ Compensation Benefits and a VSSR
Settlement. ' '

After accepting workers” compensation benefits, and filing a VSSR claim, Hewitt
sued LE Myers for an employment intentio'nal tort in the Cuyahoga Cnunty Court of
Common Pleas. He voluntarily dismissed that action withnut prejudice, settled ‘;he VSSR
claim, and refiled the instant action on December 2, 2009, which was reassi_gned to Judge
Nancy Margaret Russo.

C. The Proceedings Below.

1. Hewitt claims L.E. Myers “deliberately remgved” an
“equipment safety guard.” '

Hewitt’s intentional tort ¢laim never alleged that L.E. Myers acted With a specific
intent to harm him. Rather, the crux of Hewitt’s claim was h_is assertion that Law told
Hewitt he “shouldn’t need” rubber gloves and sleeves, items Hewitt claimed were
“important safety guards whinh created a barrier between thn worker and the electrical

current.” (R.21, 1st Am. Compl., at 5.) L.E. Myers attempted on rnultipl'e occasions to



challenge the sufficiency of these allegations, but the Trial Court rebuffed each challenge
— typically within days of the filing of an opposition brief.”

2. The Trial Court sends that liability theory to the jury
based on an error in Hewitt’s Trial Brief.

The case was assigned to Visiting Judge Pokorny for trial. Du_ring trial, nb witness
' testified that L.E. Myers acted With a specific intent to harm Hewitt. Rather, Hewit_t
" based his case on the alleged removal of three “safety guards,” which he also deséribed as
“clements” of safety, including: rubber gloves and slecves; being set up in a bucket by
himself; and not having. proper supervision. (Tr. 21, 383, Supp. 8, 127.) Accordingly, at
the close of Hewitt’s evidence, L.E. Myers moved for directed verdict — asserting that
L.E. Myers was entitled t-o. judgmént as a matter of law because Hewitt had not
| introduced evidence sufficient to show that L.E. Myers specifically intended to harm him,
or that “an equipment safety guard” had been “delibérately removed.” (Id.. at 353-70,
Supp. 109-26.)
The Trial Court granted L.E. Myers’ motion to the .extent that Hewitt claimed L.E.
Myers acted with a specific intent to harm him, but denied the balance of the motion on

Hewitt’s presumed intent theory. (Tr. 394-96, Supp. 128-29.) Hewitt’s Trial Brief

* 1..E. Myers’ motion for judgment on the pleadings (R. 18) was denied (R. 20, 4/14/10
JE) just two days after the filing of Hewitt’s opposition (R. 19). Its subsequent motion to
dismiss the first amended complaint or, in the alternative, for leave to file a motion for
summary judgment (R. 22) was denied (R. 24, 5/21/10 JE) the day after the filing of
Hewitt’s opposition (R. 23). L.E. Myers’ subsequent request for leave to file a summary
judgment motion was denied on the grounds of “insufficient time * * * before trial.” (R.
31, 7/12/10 JE.) Finally, although the Trial Court reconsidered that denial (R. 33,
7/15/10 JE), it later struck L.E. Myers’ summary judgment motion sua sponte for
perceived violations of unspecified “discovery orders.” (R. 42, 8/3/10 JE.)

10



erroneously split the phrase “an equipment safety guﬁrd” in two — “equipment,” and
“safety guard.” (See R. 59, P1.’s Trial Br. at 2.). .The Trial Court relied on this error and
found sufficient evidence to send Hewitt’s claim to the jury solely on the issue of whether
L.E. Myers “deliberately removed” either “equipment” or a “safety guard™:

Then the issue becomes does this constitute deliberate
removal of an equipment safety guard. The specific way that
the statute under 2745.01(C) is worded * * * guote, comma
deliberate removal by an employer of equipment, comma,
safety guard, and then it goes on to discuss other things that
aren’t relevant to our issue here. * * '

’'m not going to say as the Judge in this case that the statute
docsn’t mean that. I’'m going to -— so therefore, under
subsection C, I’'m overruling the motion for a directed verdict.
# %% [S]o with their theory of recovery is limited to
subsection C.

- (Tr. 395, Supp. 129, emphasis added.) The jury returned a verdict for Hewitt in the
amount of $597,785, and L.E. Myers’ fnotion for judgment notwithsta_ndiﬁg the verdict
was overruled. (R. 111.) |

3. The Elghth District panel affirms based on a policy

determination that the presumed intent theory ‘must be
available in every profession.

L.E. Myers timely appealed the denial of its motions for directed verdict and
judgment notwithstanding the verdict and the Eighth District Court of Appeals affirmed,
holding that the presumption of intent in R.C. 2745.01(C) applies to Hewitt’s claim. The

panel concluded that, “[b]y virtue of Hewitt’s profession,” his rubber gloves and slecves

‘were “the equipment safety guards he has to protect himself while working on energized
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lines.” (App. Op. at 17, Appx. 23.) According to the panel, a broad construction of “an
equipment safety guard” was necessary . otherwise employees who did not, by the -
“pature of their profession,;’ Wérk with a machine or bress “would be barred from
recovery under R.C. 2745.01(C).” (/d. at 10, AppX. 16.) The panel acknowledged that
~an ordinary meaning of “guard” is “a device for protecting a machine part or the operator
of a machine” (id. at 14, Appx. 20), but declined to apply that meaning: the panel rejected
the Sixth Appellate Distrlict’sr holding that “an equipment safety guard” includes only
“those devices that prevent the worker from physical contact with the ‘danger zone’ of
the machine anci its operation.” (Id. at 15, Appx. 21.) L.E. Myers’ motion to certify a
conflict with the Sixth District’s opinion in Fickle v. Conversion It echnologie; Internatl.,
Inc., 6th Dist. No. WM-10-016, 2011-Ohio-2960, waé denied. This appeal followed.

III. ARGUMENT

Proposition of Law No. 1

An “equipment safety guard” under R.C. 2745.01(C)
includes only those devices on a machine that shield an
employee from injury by guarding the point of operation
of that machine.

In deparﬁng from Fickle’s Well—.reasoned conclusion that “equipment safety
guards” include only devices that prevent an employee from .con_tact.ing th@ point of
operation of a machine (201 1-Ohio-2960, at § 50), the Eighth District proposed a test that
appears to make any item shielding an employee from “exposure” to some “danger” an

“equipment safety guard.” (App. Op. at 17, Appx. 23.) This test is not rooted in, and

3 The record is clear that Hewitt was not working on energized lines and could not even
have touched the energized lines with his hands. (Tr. 198, 248, Supp. 83, 105.)
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cannot be reconciled with, the plain language of RC 2745.01(C). Rather, it appears to
r.est' on a policy judgment that a presumed intent theory must be available to employees in
every profession. (App.(.)p. at 10, Appx. 16.)

In resting its conclusion on such a policy judgment, the panel inappropriately
substituted its own policy preferences for those of the General Assembly, which has.b.een
attempting to enact 'legislation limiting this Court’s common law intentional tort
jurisprudence for three decades.” This Court should follow Fickle’s careful analysis and
 hold that only safety devices attached to machines are “eQufpment safety guards.”
Because there is no f_:vidence of the removal of any suéh device in this case, the judgment.
below should be reversed and judgment entered in L.E. Myers’ favor as a matter of law.

A The Plain Text of R.C. 2745.01(C) Establishes that_“an

Equipment Safety Guard” Is a Safety Device Attached to a
Machine.

R.C. 2745.01(C) establishes a rebuttable presumption of intent applicable to

certain acts that do not demonstrate a deliberate intent to harm the plaintift:

‘* As this Court previously recognized, Blankenship “devised” an exception to the
workers” compensation exclusivity mandated by Section 35, Article Il of the Ohio .
Constitution. Kaminski v. Metal & Wire Products Co., 125 Ohio St.3d 250, 2010-Ohio-
1027, 9 21. That exception rested on the theory that “[a]n intentional tort * * * is clearly
ot an ‘injury’ arising out of the course of employment,” 69 Ohio St.2d at fn. 8, which is
“[t]he most fictitious theory of all” for creating intentional tort liability. Talik v. Fed.
Marine Terminals, Inc., 117 Ohio St.3d 496, 2008-Ohio-937, 15, fn. 4, quoting 6
Larson, Larson’s Workers’ Compensation Law, Section 103.01, at 103-4 (2007). In
response to Blankenship, the General Assembly has attempted on multiple occasions to
restore workers’ compensation exclusivity by passing legislation limiting the liability
Blankenship created. See pp. 18-20, infra.
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Deliberate removal by an employer of an equipment safety
guard or deliberate misrepresentation of a toxic or hazardous
substance creates a rebuttable presumption that the removal
or misrepresentation was committed with intent to injure
another if an injury or an occupational disease or condition
occurs as a direct result.

Thus, absent e\}idence of a deliberate intent to injure (not present here, Tr. 395-96, Supp.
129-30), or an .aliegation that the empbyef misrepresented the t-oxicity of a chemical in
the workplace (which does not exist here), the question becomes whether the employer
“deliberately removed” “an equipment safety guérd.” |

With respect to that question, the plain and ordinary meaning of “an equipment
safety guard” is a safety device attached to a machine. The use of the indefinite article
“an” signals that the entire phrase that follows, “equipment saféty guard,” is the object of
“remove.” Because both “equipment” and “safety” modify “guard,’; the natural starting.
point to determine the meaning of “equipment safety guard” is the ordinary meaning of
“guafd.” Aé the court below recognized, “guard” ordinarily means *“a protective or safety
device; specif: a device for protecting a machine part or the. operatof of é machine.”
App.' Op. at 14, Appx. 20, quoti.ng Fickle, 2011-Ohio-2960, at § 38 (emphasis added),:
quoting Merriam-Webster’s Collegiate Dictionary, 516 (‘1 0th Ed.2000).

Context reveals tﬁat R.C. 2745.01(C) uses “guard” in the latter, more specific
sense as referring to a device on a machine that protects the opérator. Since the statute
links “guard” to “equipment,” the General Assembly could not have intended to refer to
“safety devices” in the abstract: construing “guard” to mean any “‘safety device” without

regard to whether it is part of a machine would impermissibly read “equipment” out of
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the statute. See, e.g., In re Estate of Centorbi, 129 Ohio St.3d 78, 2011-Ohio-2267, at
713 (“A statute’s wording “‘may not be restricted, constricted, qualiﬁed, narrowed,
enlarged or abridged; significance and effect should, if possible, be accorded to evefy
word, phrase, sentence and part of an act.’”). Accordingly, the plain text of R.C.
- 2745.01(C) compels the conclusion that only the “deliberate _removal” of a _safety device
on a machine triggers the rebuttable presumption of intent to injuré.

Fickle, and evéry other Ohio appellate pan¢l outside the Eighth District to consider
the. issue, reached this conclusion. In Ficklé, the Sixth Appellate District held that
“gquipment safety guard’ would be commonly understood to mean a device that is
designed to shield the operator from exposure to or injury by a dangerous aspect of the
equipment.” 2011-Ohio-2960, at § 43 (émphasis added). As Judge Singer’s concurring
opinion in ¥ ickle explained, this definition applies only to “those devices that prevent the
‘worker from physiéal contact with the ‘danger zone’ of the machine and its éperaz;ion.”
fd. at 4 50 (emphasis' added). And the Fifth, Ninth and Twelfth Appellate Districts have
adopted the Sixth District’s analysis. See Beary v. Larry Murphy Dump Truck Serv., Inc.,
5th Dist. No. 2011-CA-00048, 2011-Ohio-4977, at 9 21-22 (an “equipment safety
guard” is ““a device designed to shield the operator of the equipment from exposure to or
injury by a dangerous aspect of the equipment”), appeal allowed, 131 Ohio St.3d 1456
| (2012); Barton v. GE Baker Construction, 9th Dist. No. 10CA009929, 2011-Ohio-5704,
at 911 (“trench box” is not an “equipment safety guard” because “[a] trench is not a
piece of equipment and the trench box is not-designed to protect the operator of any piec¢

of equipment™), appeal not accepted, 131 Ohio St.3d 1511 (2012); Roberts v. RMB |
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Enterprises, Inc., 12th Dist. No. CA2011-03-060, 201 1-Ohio-6223, at 24 (“equipment
safety guﬁrd” is “a device that is designed to shield the operator from exposure to or
injury by a dangerous aspect of the equipment”), appeal not accepted, 131 Ohio St.3d
1499 (2012).

Nevertheless, the Eighth District rejected this intel;pretation by placing undue
weight on the General.Assembly’s failure to alter the language of RC 2745.01(C) to
" incorporate expressly this Court’s prior construction of thaf same language. (App. Op. at
. 9-10, Appx. 15-16.) In Fyffe v. Jeno’s, Inc.,. this Court analyzed an identical rebuttablé :

presumption in former R.C. 4121.80(G)(1), and held that f‘equipmént safety guard”
means a safety device affixed to a machine. 59 Ohio St.3d 115, 119-20 (1991)
(incorporating the “public p'oiicy” of R.C. 4121.80(G)(1) and finding evidence that an
“‘employer has deliberately removed a safety guard from equipment which employees are

“required to operate” relevant to the issue of intent) (emphasis added). Acéording- to the
court Below, the General.Assembly’s failure to speqify in R.C. 2745.01(C) that the
presumption of intent is limited to safety guards “attached to. machiner‘y ‘which
employees are required to operate’” renders Fyjffe’s guidance irrclevant. .(App. Op. at 10,
Appx. 16.) That gets mafters precisely backwards.

When the General Assembly reenacts identical language, this Court presumes the
legislature did so with full knowledge of this Court’s prior interpretation of that language
and intended to adopt it. Cf Spiizer v. Stillings, 109 Ohio St. 297 (1924), paragraph four
of the syllabus (where statutory language “is construed by a court of last resort having

jurisdiction” and remains unaltered in subsequent amendments, “it will be presumed that
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the legislatﬁre was familiar with such interpretation” and intended to adept it “unless
express provision is made for a different construction”). Thus, far from supplying a
reason to depart from Fyffe, the General Assembly’s decision to recnact an identical
- rebuttable presumption of intent is actually a reason to follew Fyffe.

In all events, the term “equipment safety guard” has always meant and ean only
mean one thing — a safety.device on a machine. Fickle, 201 1-Ohio-2960, at 9 50; Fyffe,
.59 Ohio St.3d at.119-20. Hewitt’s rubber gloves and sleeves are personal items that an
employee can put on or remove, not a safety device attached to a machine. Because those
personal items are not a part of any machine, they are not an “eciuipment safety guard”
under R.C. 2745.01. Therefore, eyen if those items were “delrberately removed” (and |
' they were_net, see pp. 28-31, infra), any such removal 1s, as a .matter of law, insufﬁcierlt
to trigger the rebuttable presumption of intent to injure. Accordingly, L.E. Myers 1s
-entitled to judgment as a matter of law.

B. Legislative History and the Structure of Ohio’s Workers’
' Compensation System Confirm this Interpretation Is Correct.

~ The common sense interpretation of ‘;an equipment safety guard” in Fickle is
bolstered by legislative history and the structure of Ohio’s workers’ compensation
scheme. | A limited exception to a specific intent standard, likely adopted to address fhe
‘removal-of-a-machine-guard seerrario that animated this Court’s corﬁmon law
jurisprudence, cannot reasonably be read to create an amorphous liability for the alleged

removal of any “equipment” shielding from “exposure” to any “danger.”
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Legislative history confirms that the removal of safety devices attached .to-
machines ﬁkely is what the General Assembly had in mind. Stetter yv. RJ. Corman
Derailment Servs., L.L.C., 125 Oh10 St.3d 280, 2010-Ohio- 1029, teaches that this Court’s
construction of R.C. 2745.01 must reflect “the history of employer 1ntent10nal tort law in
.Ohio and the dynamic between the General Assembly’s attempts to legislate in this arca
and.this Court’s decisions reacting to those attempts.” 2010-Ohio-1029, at 1} 27. Here,
the develbpment of this Court’s common law jurisprudence provides a key insight into
‘the scope of R.C. 2745.01(C).

Two 'facfual scenarios lay at the center of this Court’s opinions in Blankenship and
Jones,_which created and defined Ohio’_s common law intentional tort. The first is
deliberate misrepresentations by an emplqyer .concerﬁing the toxicity of workplace
éhemicals. See Blankenship, 69 Ohio St.2d at 608-09 (plaintiffs alleged that factory
workers were expolsed to toxic chemicals and the emﬁloyer deliberately concealed thé
dangers of that exposure); Jones, 15 Ohio St.3d at 91-92, 97-98 (alleging employer was
aware employees were exposed to toxic chemicals, but misrepresentéd that the exposure
was not dangerdus). The secohd is the emplpyer’s deliberate removal of a safety guard
from a machine. Jones, 15 Ohio St.3d at 91, 96-97 (intentional tort claim arising out of
death of employee following the employer’s removal of a metal safety cover from a
coﬁveyor by blowtorch). Accord Fyffe, 59 Ohio St.3d 115 (Plexiglas saféty guard
removed from cqnveyor).

The presumed intent theﬁry for the “deliberate remoyal” of “an equipment safety

guard” first appeé.red in legislation passed “in the wake of Blankenship and Jones” that
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_rcsembled in certain respects current R.C. 2745.01. Kan;zinski, 2010-Ohio-1027, at § 27.

Specifically, Senate Bill 307 included: 1) the same dcﬁnition'of “substantially certain”
that now appears in R.C. 2745.01(B); and 2) the same rcbuttable presumptlons of intent
for a) the “dehberatc removal” of an “equipment safety guard,” and b) the “dehberatc
miSreprcscntation” of a “toxic * * * substance.” See 1986 Am.Sub. S.B. No. 307, Appx.
42'43 (cnacting former R.C. 4121.80(G)(1)). Thus, the inclusion of a prcsumed intent
theory, then and now, appears to be part of a compromise that addresses the facts of
Blankenship and Jones, while heightening the intentional tort standard to one of specific
intent. See Stetter, 2010-Ohio-1029, at 57 (citing R.C. 2745.01(A) and (B) and stating
that the statute allows recovery “for injﬁri.cs that result from a deliberate inient to .
injure™).

Once it is understood that the presumed intent theory is part of a legislative "
compromise that addresses the removal of a machine guard in Jones while hcightcning
the standard to a specific intent tort, there are powerful reasons not to read R.C.
2745.01(C) as _creating a presumption that applies lto any “equipment” shielding an
emplovee from “exposure” to some “danger.” The General Assembly has repeatedly
“reinforced its commitment to the exclusivity-of-remedy rule.” Van Fossen v. Babcock
& Wilcox Co., 36 Ohio St.3d 100, 111 (1988). Accordingly, each legislative effort to
pass an intentional tort statute reflected an attempt to restrict that 1iabi1ifry. fd. at 108
(explaining that “R.C. 4121.80(G)(1) would ** * impos[e] a new, more difﬁcult
statutory restriction upon” intentional tc_rt claim); Johnson v. BP Chems., Inc., 85 bhio

St.3d 298; 310 (1999) (Cook, J., disscnting).(“By enacting [former] R.C. 2745.01, the
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General Ass_embly sought to statutorily narrow [the] common law definition [of |
Workplace intentional terts] to ‘direct intent’ torts only.”); Stetter, 2010-Ohio-1029, at
928 (current R.C. 2745.01 "‘signiﬁcantly liniits lawsuits for employer workplace
intentional tort_s”).. In light of the General Assembly’s repeated attempts te limit
intentional tort lawsdits, it would be unrcasonable to infer from an exception to a specific
intent rule that the General Assembly inadvertently expanded that liability to encompass
the removal of any “equipment” shielding any employee froﬁl_“exposure” to a “danger.”

The structure of Ohio’s workers’ compensation system and the place of R.C.
2745.01(C) within that system reinforce thlS point. The Ohio Constltutlon puts employee:
compensatlon and the punishment of employers W1th1n the exclusive Jur1sdlct10n of the
workers’ compensation system That system f“operates as a balance of mutual
oompromlses between the interests of the employer and the employee whereby
employees relinquish their common law remedy and aeeept lower benefits coupled with
the greater assurance of recovery and employers give up their common law defenses. and
are protected ﬁom unlimited liability.” Sutton v. Tomco Machining, Inc., 129 Ohio St. 3d
153, 2011- Oh10 2723, at 9 34 (emphasis added) quoting Bzckers 2 W&S sze Ins. Co,,
116 Ohio St.3d 351, 2007-Ohio-6751, at 119. Thus, the co_nstltutlonal comprom;se that
.e_stlablishedl VSSR proceedings also, on its face, climi jated all employer civil tort
liability. Kaminski, 2010-Ohio-1027, at  19.

The premium that the Ohio Constitution places on workers’ compensation
exclusivity requires a narrow eonstruetion of any exception to that exciusivity. “Even in

states that do not have a constitutional provision mandating workers’ compensation
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exclusivity, statutory exceptions to that exclusivity typically are “strictly construed” to

avoid “thwart[ing] the basic purposes of the statutory scheme by eroding the exclusivity

bl

of both the liability and the recovery provided by Worke_rs’ compensatien. Van Fossen,
36 Ohio St.3d at 104; Because the exclusivity-of-remedy rule is a “fundamentallpillar[] :
supporting Section 35, Article II” of the Ohio Constitutien that “underscores the
importance the Constitution places on avoiding litigation over workplace injuri'es,” strict
clonstruction is particularly appropriate under Ohio law. Stetter, 2010_—OhiQ-1029, at 9 76.

Indeed, the need for strict construction is even more acute m this case, which
“addresses an exception-to-the-exception to workers’ compensation exclusivity. Since the
presumed intent theory functions as an except_ien to a specific intent rule, a narrow
Jeonstruci.:ion is critical to prevent undue erosien of the specific intent standard established
by R.C. 2745.01(A) and (B). E.g., State ex rel. Keller v. Forney, 108 Ohio St. 463
(19'23),' syllabus (“Exceptions to the operation of laws, whether statli_tory or.
constitutional, should receive strict, but reasonable, constrﬁction.”). Therefore, even if it
were possible to construe “an equipment safety guard” as including aﬁy “gequipment” that
shlelds against “exposure fo some “danger” (and it is not), legislative history and the
limited function of R.C. 2745.01(C) in Ohio’s compensation law scheme require a

narrow interpretation that limits “an equipment safety guard” to a safety device on a

machine.
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C. Limiting “An Equipment Safety Guard” to Safety Devices
Attached to Machines Furthers Important Compensation Law
Policies. - '

In rejecting Fickle's corﬁmon sense conclusion that “an equipment safety guard” is
a safety device on a machine, the court below did nof cbnsider either legislative history or
the place of R.C. 2745.01(C) in Ohio’s workers’ compensation scheme. Instead, the
panel’s opinion rested primarily on the policy concern that, if R.C. 2745.01(C) appﬁed
only to safety devices on -machines, then employees who, by the nature. of their
profession, do not wdrk with machines “would be barred from recovery under R.C.
2745.01(C).” (App. Op. at 10, Appx. 16.) Yet policy considerations cannot trump the
‘plain text of a statute. State ex rel. Cordray v. Midway Motor Sales, Inc., 122 Ohio St.3d
234, 2009-Ohio-2610, 927 (where “the meaning of the statute is evident from the plain
language,” “it is unnecessary to reéort to * * * public policy”). Because “[i]t is not the
rolé of the courts ‘to establish legislative policies or to second-guess the General
Assembly’s policy choices,”” Stetter, 2010-Ohio-1029, at ¥ 35, this Court should follow
Fickle and Fyffe and apply R.C. 274-5.01(C) as Wriﬁen regardless of the policy
implications of limiting “equipment safety guards” to safety devices on machi;les.

In any event, the panel’s policy concerns are misplaced. By focusing solely on the
rebuttable presumption in R.C. 2745.01(C), the panel’s opinion misses the fundamental
point that every employee in each profession may bring a claim for deliberate intent torts
under R.C..2745.01(A) and (B). That point is critical, because “workers’ compeﬁsation
recovery is a meaningful remedy for workers whose injuries result from conduct with an

intent less than deliberate intent[.]” Stetter, 2010-Ohio-1029, §59. Indeed, by limiting
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recovery to deliberate intent torts, R.C. 2745.01(A) and (B) “harmonize the law of this
state with the law that governs a clear majority of jurisdictions.” Kaminski, 2010-Ohio—.
1027, at §99. Thus, to fhe extent that policy considerations have any relevance, the
appropriate question is whether any sound policy supports offering another.bite at the
apple .to all employees in every profession whé claim they were not required to use

“equipment” shielding against “exposure” to some “danger.” Because the panel’s

.. opinion does not address that question, the opinion cannot answer it.

The corréct answer is “ho.” As this Court has recognized, R.C. 2745.01 furthers
two important considerations underpinnihg workers’ compensation exclusivity: ““first, to
maintain the balance of sacrifices between employer and employee in the substitution of
no-fault liabilify for tort liability and, _second, to minimize litigation, even of undoubted
merit.””  Stetier, 2010-Ohio-1029, at 974, quoting 6 Larson, Larson’s Workers _’
Compensation Law, ‘Section 103.Q3. Both considerations support the common sense
interpretation of R.C. 2745.01(C) adopted in Fickle, not the interpretive approach
adopted below. |

First, the expansive test adoptéd by the panel furthef erodes the balance of
sacrifices between employer and employee étruck in Ohio’s workers’ compensation
system. Since “awards are routinely made to employees injured as a result of their own
misconduct,” “it is not incongruous to likewise provide, as the General Assembly has in
R.C. 2745.01, that an employer’s liability for most injuries is limited to the claimant’s
recovery of workers’ compensation beneﬁ‘;s.” Stetter, 2010-Ohi0-1029, at 9 75. Yet the

panel’s test, as a practical matter, shifts the burden to the employer to introduce evidence
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that it did not intend to harm the _employee in every case involving the alleged removal of
“equipment” shielding against “expoéure” to some “danger.” Such a shift in the burden
of persuasidn destroys the balance of sacrifices between employer and employee
_embodiéd in Ohio’s Wor_kers compensation system by requiring employers to introduce
evidence disproving intent in a broad category of cases where the employee has already
received a meanihgful workers® compensation recovery. This destruction is significant
because, as commentators recognize, the lesser recovery available under a workers’
compensation system “helps keep down the overall costs” Of.that system and “will induce
employers to continue to hire labor.” Epsteiﬁ, The Historical Origins and Economic
Structure of Workers * Compensation Law, 16 Ga.L.Rev. 775, 800 (1982).

Second, since it has the effect of shifting the burden of production to the employer
in a broad class of cases, and adopts a standard tﬁat is unclear (see pp. 24-26, infra), the -
panel’s test will greatly expand litigation, not “minimize” it. The upshot is a I_nuch
greater 1mp051t10n of the complexmes and uncertainties of tort litigation on the
compensation process.” Stetter, 2010-Ohio-1029, at § 76, quoting 6 Larson, Sectlon
103.03. Such “an incipient development * * * [Would] pose[] a great[] threat to the
' viability of workers’ compensation.” Epstein, 16 Ga.L.Rev. at 809.

D. Limiting “Equipment Safety Guards” to Devices Attached to

Machines Results in a Clear and Administrable Rule, While the
Panel’s Approach Does Not.

Finally, adopting the interpretation of “equipment safety guard” endorsed by
Fickle results in a workable rule of law. A chief goal of the General Assembly in

enacting current R.C. 2745.01(C) was to “clafify the definition of an intentional tort.”
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Ohio Capitol Connection, Minutes of House Labor and Commerce Committee, p. 1 (Aug.
25, 2004). Clarity is critical, because.uncertaintie's in the available remedies inevitably
undermine a workers’ compensation system:

The goal of the compensation . statutes was that uncertain

remedies should be replaced by certain ones, so as to prevent

litigation from becoming a grotesque imitation of global war.

Those gains to compensation can be obtained only if the

temptation is resisted to look behind the veil in individual
cascs. '

Epstein, 16 Ga.L.Rev. at 818. Moreover, establishing clear rules for the presumed intent
theory at issue here is especially important to give employers the requisite notice of the
'types of conduct that imply intent to injure an employee.

The test adopted in F° ickle clarifics when erﬁployers are presumed to have intended
an injury. The focus on “devices that prevent the worker from physical contact with the
“‘danger zone’ of thé machine and its operation” (2011-Ohio-2960, at 50) mifr(')rs
es'tablished Occupational Health and Safety Act (OSHA) regulations concerning ‘.‘ﬁdint of
operation” machine guarding. See 29 C.FR. 1910.212(a)3)(i), Appx. 67. These
regulations teach that the “[pJoint of operation is the area on a machine where work is
actually performed upon the' material béing processed,” and point of operation guards
“prevent the operator from having any part of his body in the danger zone during ther
operating cycle.” 29 C.F.R. 1910.212._(a)(3)(i)-(ii), Appx. 67. Since employers are
already required to provide point of operla.tion machine .guardin'g under federal law,

employers will have clear notice under the Sixth District’s test of the type of guards
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which — once installed — are deemed “equipment safety guards” if deliberately
removed.

~ On the other hand, the p'anel’s test, wﬁic_h appéars to turn on the “nature of [the
employee’s] pr_ofes'sion"’ (App. Op. at 10, 17, Appx. 16, 23), creates unknown and
unknowable intentional tort liability for Ohio em_ployefs. No source provides ready
guidance concerning the kinds of “equipment” used in each “profession” which may
shield an employee from “exposure” to a “dénger.” Suppose a construction worker fails
to wear steel-toed bodts and, after b‘eing told by a coworker not to worry, injures his foot
while jackhammering. May the employer be sued for failing to require the ﬁse .of steel-
toed b'bots? What about a worker who fails to wear a safety barness while working on a
roof or an elevated platform and, as a resuit, exp'e_rien'ces severe injuries when he falls?
Both items — the steel-toed boots and safetsr harness — prevent “exposure”. to some
‘;danger” an employee might face in some “profession.” The only limit to the list is the
imagination of a plaintiff who views his or her mecaningful workers’ compensation
remedy as insufficient.

" In short, this Court should follow the Sixth Appellate District’s lead and adopt the
sensible and administrable rule that ‘;equipment seifety guards” include only those devices
on a machine that guard the point of operation. See Fi kle, 2011-Ohio-2960, at § 50=

Since no such device was removed in this case, L..E. Myers is entitled to Judgment as a

matter of law.
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Proposition of Law No. 2

The “deliberate removal” of such an “equipment safety
guard” occurs when an employer makes a deliberate
decision to lift, push aside, take off or otherwise eliminate
that guard from a machine.

The Eighth D1str1ct concluded that a journeyman lineman’s alleged dec1s10n to 1)
send Hewitt “alone and unsupervised” up in an insulated bucket to “work with excessive
amounts of electricity” while 2) advising Hewitt that he “shouldn’t need” his rubber
gloves and sleeves “amounted to” th¢ “deliberate removal” of those items. (App. Op. at
17-18, Appx. 23-24.) Evéﬁ if the panel Were correct in concluding that Hewitt’s personal
rubber gloves and sleeves are “equipment safety guards” (and it is not), thé judgment
below must be reversed because 1) is irrelevant and, as a matter of law, 2) is ﬁot the
“deliberate removal™ of that item.

A. The Text, Structure and History of R.C. 2745.01,lConi‘irm that

“Deliberate Removal” Means a Deliberate Decision to Eliminate
An Equipment Safety Guard.

The plain and ordinary meaning of “delibérate removal” is. a deliberate .decision by
an employer to eliminate an equipment safety guard. As the court below recognized, the
plain and ordinary meaning of “removal” is “io niove by lifting, pushing aside, or taking
away or off: also to get rid of; ELIMINATE.” App. Op. at 12; Appx. 14, quoting Fickle,
2011-Ohio-2960, at 9 13, quoting Merriam-Webster’s Collegiate Dictionary 987 (10th ed.
2000). And the plain and ordinary meaning of “deliberate” is ‘“‘characterized by or
resulting from careful and thorough consideration — a deliberate decision.” Id. at q 30.

The synthesis of these definitions is a “deliberate decision” to “eliminate™ “an equipment
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safety guard,” and no Ohio appellate court has identified any other ordinary meaning for
| this statutory phrase.

Limiting “deliberate removal” to a deliberate decision to eliminate an equipment
safety guard.is consistent with the structure of R.C. 2745.01(C) and its history. As
explained at pp. 20-21 above, the place of R.C. 2745.01(C) in Ohio’s workers’
compensation scheme requires a strict construction of its terms — counseling agaiﬁst any
interpretation that equates acté which do not involve a deliberate decision to elimihate an
eqﬁipmént safety guard as “amounting to” “deliberate Aremoval.” Limiting “deliberate
removal” to a deliberate decision to eliminate an equipment saféty ‘guard is also
consistent with the legislative history. Neither the prior iterations of intentional tort
legislétion nor this Court’s common law jurisprudence reflects a concern with aétions that
do not amount to the actual elimination of an equipment safety guard. _Rathér, as
éxplained above, the presumed intent theory echoes the facts of Jones, which involved a
metal safety guard removed from a éonveyor by blowtorch. 15 Ohio St.3d at 91; sée also
Fyffe, 59 Ohio St.3d at 120 (Plexiglas safety guard physically removed from conveyor).
In short, nothing in thé_ text, structure, or history of R.C. 2745.01(C) supports the panel’s
finding that a coworker’s opinion that an employee “shouldn’f need” certain items

“amounts to” the “deliberate removal” of those items.

B. L.E. Myers Did Not “Deliberately Remove” an “Eq uipment
Safety Guard.”

Indeed, the court below did not base its holding on the text, structure or history of

R.C. 2745.01(C). Rather, the panel claimed to draw support for its holding from:
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McKinney v. CSP of Ohio LLC, 6th Dist. No._WD—lO-O?O, 2011-Ohio-3116. Yet a close
inspection of .McKinney illustrates just how far the Eighth District’s analysis strays from
the statutory text.

In McKinney, an employee was injured when “cjectors™ on a press came down on
her hand as she attempted to remove a part from a mold. An incident report concluded
that two safety measures normally available on the press — a T-stand button and a light
curtaiﬂ — Were :inoperable that day because “none of the right people were pfesent to
ensure the proper sctup of the ejection éysfem.” 2011-Ohio-3116, at §26. The court ofr
appeals’ analysis in McKinney proceeded in two steps; First, McKinney concluded
“removal” includes not oﬁly the “physical separation [of a guard] from the machine,” but
also “the act of * * * reﬁdering ih-op;:rable.” Id. at 17, citing Harris v. Gill,. 585 So.2d
.831, 836-37 (Ala. 19_91). That conclﬁsion, howevér, rested"'on.a policy choice, as the
citation to Gill reveals; Gill expre.ssly based its broad construction on public policy
grounds. Id. at 837 (limit'ing\“removal” to actual removal of a saféty gﬁard would
“contravene public policy”). Second, McKinney conclude.d that é supervisor’s failure to
appreciate the seriousness of a coﬁplaint about a problem with the press, when corribined
with testimony that “none of the right people were present,” “established a rebuttable
presumption that the removal was committed with intent to injure.” Id., at § 28.

Both steps in the analysis in McKinney are fatally flawed. Because the court of
appeals identified no ambiguity in the phraSe “deliberate removal,” policy concerns were
irrelevant — particularly policy concerns expreésed by a court in a different state -

construing a different statute under a different workers’ compensation system. Indeed,

29



the policy considerations that motivated the Supreme Court of Alabama’s opinion in
Harris were unique to Alabama law. Unlike R.C. 2745.01, the statute at .issue in Harris
dld not supply a remedy against the employer; it only permitted an injured employee to -
sue his coworker. Sée Ala. CodeT 25-5-11(b)-(c). Whatever.policies may support a broad
remedy against a cowotker plainly do not apply to lawsuits filed against tﬁe employer
itself in derogation of the exclusivity-of-remedy rule. |

But even if McKinney Were correct in extending the concept of “deliberate
removal’-’ to acts short of actual remo;fal that render an equipment safety guard
“inoperable,” it erred in concluding that the employer made a deliberate decision to
render the guards inoperable. F_ailing to appreciate the seriousness of a complaint about a
problem with a guard may be negligent; but such a lack of appreciation in no way.
amounts to a delibepate décision to eliminate the guard. Nor do_és the absénce of certain
personnel make the inoperable stafus of the guards any more deliberate.

Instead of correcting these flaws in McKinney’s an.alysis, however, the court
‘below compounded them. Unliké McKinney, Hewitt’s rubber gloves and sleeves were
never eliminated or rendered inoiaerable: they remained on the worksite at all times for
him to use, if he chose to do so. (Tr. 170, 251, Supp. 63, 108.) And, unlike McKinney,

no permanent employee of

L.E. Myers was involved in the alleged decision to tell Hewitt
he “shouldn’t need” his rubber gloves and sleeves. .Rather, at best for Hewitt, a union
worker hired out of [BEW Local 71 to work on the Firelands Electrical Cooperative -
project disregarded their own training and L.E. Myers’ corporate policy by telling Hewitt

he “shouldn’t need” his rubber gloves and slceves. (Tr. 66-67, 105, 168, 180-81, 185,
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188-89, Supp. 17-18, 33,-61, 68-69, 70, 73-74.) Fé,r from ratifying such conduct, L.E.
Myérs terminated the worker as a result. (Jd. at 86, Supp. 20.) Thus, even MecKinney’s
‘flawed analysis does not support the Eighth District’s judgment. |
Because the text, structure, and history of R.C. 2745. 01(C) do not support the

Elghth District’ $ holding that the alleged statement (o Hewitt that he “shouldn’t need” his
rubber gloves and sleeves “amounted t0” the “deliberate removal” of those items (App
Op at 17-18, Appx 23-24), the Eighth District’s judgment should be reversed and
judgment entered as a matter of law in L.E. Myers’ favor.

IV. ‘CONCLUSION

For all of the above reasons, this Court should reverse the judgment of the Eighth

District and enter judgment as a matter of law in L.E. Myers’ favor.
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.1-
MARY EILEEN KILBANE, AJ.:

Defendant-appellant, The L.E. Myers Co. (L.E. Myers), appeals from the

trial court’s judgment denyiﬁg .its motion for directed verdict and motion fof
jud_gmer-it notwithstanding the verdict. Finding no merit to the appeal, we
affirm. |
The instant appeal arises from a workplace intentional tort action filed
by Larry Hefvitt (Hewitt) against .L'E' Myers; the Adnﬁnistrator, Bureau.o_f
Woz;kers’ Compensation (BWC); and the former Ohio Attqrney General, Richard
Cordray (OAG).' Hewittﬁled his complaint in December 2009, and was granted
leave to amend on April 14, 2010.2 |
The amended complaint aliegesthat in June 2006, Hewitt, a second-step
apprentice lineman for L.E. Myers, was el_ectrica]ly shocked after he was
instructed by his supervisor to work along inan elevated 1ift machine (but:ket)
with energized high-voltage power equipment and without weariﬁg his
protective safety equipment.. He alleges his superiors told him that he did not

have to wear his protective rubber gloves and sleeves while replacing the high-

The BWC was included in the lawsuit as a result of subrogation rights it
asserted and the OAG was iricluded because of constitutional issues relating to R.C.
2721.12. :

*Hewitt previously filed his workplace intentional tort claim against L.E. Myers
in June 2008, but then dismissed the case without prejudice in December 2008.
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2
voltage electrical hne with a new line. Hewitt claims that unbeknownst to him,
the lines were not all de-energized and he | he inadvertently contacted an energized
wire. Hewitt a]le ges L.E. Myers knew with a substantial certamty that he

would be injured when working alone in an elevated lift machine with live high-

voltage power transmission eqﬁipment and without proper safety equipment or

training. Hewitt claims thatasa result of this im_:ident,-he sustained multiple
and permanent injuries, emotional distress, pain and suffering, and other

damages.?

L.E. Myers moved to dismiss the ﬁrst'amended complaint, or in the -

alternative, leave to file a motion for summary judgment. The trial court denied

the motion to dismiss and leave to file a motion for summary judgment. L.E.
Myers asked the trial court {o reconsider the denial of its motion for leave to file
for sﬁmmary judgment. The trial court granted L.E. Myers’ request and L.E.
Myers filed its motibn for summary judgment in July 2010. However, L.E.
Myers’ n:}:otion fm; summary judgment was subsequently stricken from the
* record for failing to oémply with the court’s discovery orders. The matter

proéeeded to a jury trial, at which the following evidence was adduced.

3n Count 2, which has not been appealed Hewitt sought a declaration that
R.C. 2745 01 is unconstitutional:

APPX.
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In early 2005, Hewitt enrolled in the American Line .Builders
Apprénticeship Training Prdgrz;m (ALBAT). Wheﬁ he completed this program,
Hewitt became certiﬁéd as an apprentice and began working with L.E. Myel;sv
L.E. Myers hired Hewitt, through a Iocai.union, to assist with the instaliation
of new electrical wires along Route 60 in New London, Ohio.

At the time of the incident, Hewitt was a second-step apprentice, which

meant that he was in the early stages of his apprenticeship. At the second step,

a person learns the trade and how to climb utility poles u};lder a joﬁrneyman
liheman’s supervision. A second-step apprentice is not certified to work around
any voltage gréafer than 500 volts. ' There ére seven steps in the ALBAT
program befére an apprentice conipletes the apprenticeship program and

becomes a ineman.

On June 14, 2006, Hewitt reported to the New London worksﬂ:e w1th his -

covirorkers Journeyman lineman Denms Law (Law) supervised Hewitt that day
-and informed Hewitt that he would be replacing the wiring on the poles alone

in the bucket above, while Law directed traffic below. Law testified the crew

was short-staffed, so he wasinstructed to direct trafficin addition to supervising '

Héwitt. Law asked Hewitt if he had a problem working alone in the bucket.

Hewitt was nervous and replied, “yeah, I never been up by myself.” Law told

- him that he “would be okay:” Hewitt testified Law then told him that he

- APPX.

9



4- |

“shouldit need no rubbers {protective gloves] going up to work on the line”

becé.use he would not be Work:'mg with energized wires. Thﬁs Hewitt believed

that he was not gomg to be workmg with any energ;zed hnes that day.
Hewitt maneuvered his bucket near the wires and removed the neutral

wil"e wearing h_is leather gloves. Law was flagging traffic whﬂe simultanerously

attempting to Suéerﬁse Helwitt alone in the bucket 35 feet above. He yelled

“hey” to Hewitt, Which caused Hewitt to look over his shoulder. Law intended

to tell Hew1tt to put on his rubber gloves As Hewitt looked back the tie wire -

he held in his right hand touched an energlzed wire, causing him to be
electrically shocked. Hewitt then maneuvered himself to the ground. He tried
to pull up his sleeve:, but his shirt was stuck to his arm. Hewitt testified that
his arm looked liké a burnt cigarette. Hewitt’s burns cover his entire arm,
underneath his underarm, around his shoulder, and onto his back. '
Foreman _Juli_;'m Cromity (Cromity) testified that onthat mérm'ng he had
4 discussion with crew foreman Steve Dowdy {Dowdy) that it would be good
experience for the apprentices to clip in the wire without Wearing. their rubber
gloves and sleeves because it was hot that day and the primary line was de-

energized However,

Law testified that he told Hewitt to wear rubber gloves
and sleeves and Dowdy told everyone to wear rubber gloves and sleeves. L.E.

Myers District Superintendent J ack Ehle investigated the incident. Following

APPX.
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5-
his investigation, L.E. Myers terminated three employees: Law, Dowdy, and

foreman Jeff Erman (Erman).

Hewitt fileda workers compensation clalm that was allowed for anumber

of conditions, including seeondary burns to the right: forearm, axﬂla, thumb,
and wrist, third degree burns to the right hand and arm, right median nerve
injury, major depression, moderate poéttraumatic stress disorder, and Reflex

Sympathetic Dystrophy (RSD) of the right upper hmb

At the conclusion of Hewitt’s case, L.E. Myers moved for dzrected verdict,

' raiging four issues. L.E. Myers argued it was emutled to ]udgment as a matter
of law Wiﬂl respect to: (1)liability under R.C.2745.01; (2) future iqjury; (3) past
non-economic damages; and (4) punitive daméges." The tr_ia.l court denied L.E.
Mj‘rers’ motion.with respect to fature injury, past non-economic damagesﬂ, and
punitive damages. However, the trial court fdﬁnd that Hewiﬁt failed to prove
his case with respect to R.C. 3745.01(A) and (B). As a result, this limited

Hewitt's theory of recovery to R.C. 2745.01(C). L.E. Myers did not present any

witnesses, and its renewed motion for directed verdict was denied by the trial

court. The jury returned a verdict in Hewitt’s favor, awarding him $597,785 in
compensatory damages. L.E. Myers then moved for judgment notwithstanding

the verdict (JNOV), which the trial court denied.
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L.E. Myers now appeals, raising the following two assignménts of error
for review.
ASSIGNMENT OF ERROR ONE |

“The trial (;ourt erréd in denying [L.E. Myers’] motion for
directed verdict and JNOV.”

' ASSI'GNMENT OF ERROR TWO

“In the alternative, L.E. Myers was entitled to partlal JNOV
on Hew1tt’s claim for future damages.”

Standard of Review

We employ a de novo standard of review when reviewing a motion for
directed verdict and a JNOV because these motions present questions of law
and not factualissues. Nationwide Mut. Fire Ins. Co. v. Guman Bros. Fa,rm, 13-
Ohio St.3d 107, 108, 1995-Ohio-214, 6562 N.E.2d 684; Grau v. Kleinschmidt
(1987), 31 Ohio St.3d 84, 90, 509 N.E.2d 399.

Directed Verdict and Judgment Notwithstanding the Verdict

Civ.R. 50 sets forth the standard for granting a. motion for a directed
verdict and a motlon for INOV:

“When a motion for directed verdict has been properly

made, and the trial court, after construing the evidence

most strongly in favor of the party against whomthe motion

is directed, finds that upon any determinative issue

reasonable minds could come to but one conclusion upon
the evidence submitted and that conclusion is adverse to
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each party, the court shall sustain the motion and direct a
verdict for the moving party as to that issue. Id. at (A)(4).}

“Whether or not a motion to direct a verdict has been made

or overruled * * * 3 party may move to have the verdict and

any judgment entered thereon set aside and to ‘have
judgment entere_d in accordance with his motion; or if a .
verdict was not returned, such party, * * * may move for
judgment in accordance with his motion. A motion for a

new trial may be joined with this motion, or a new trialmay -

be prayed for in the aliernative.” Id. at (B).

In Posin v. A.B.C. Motor Court Hotel, Inc. (1976), 45 Ohio St.2d 271, 275,
344 N.E.2d 334, the Ohio Supreme Court stated:

“The test to be applied by a trial court in ruling on a motion
for judgment notwithstanding the verdict is the same test
to be applied on a motion for a directed verdict. The
evidence adduced at trial and the facts established by
admissions in the pleadings and in the record must be
construed most strongly in favor of the party against whom
the motion is made, and, where there is substantial
evidence to support his side of the case, upon which
reasenable minds may reach different conclusions, the
motion must be denied. Neither the weight of the evidence
nor the credibility of the witnesses is for the court’s
determination in ruling upon either of the above motions.

- McNees v. Cincinnati Street Ry. Co. (1949), 152 Ohio Si. 269,
89 N.E.2d 138; Ayers v. Woedard (1957), 166 Ohio St. 138, 140
N.E.2d 401; Civ.R. 50(A) and (B).”

4The ‘reasonable minds test of Civ.R. 50(A)4) calls upon the court only to
" determine whether there exists any evidence of substantial probative value in support
of that party’s claim.” Ruta v. Breckenridge-Remy Co. (1982), 69 Ohio St.2d 66, 69, 430
N.E.2d 935, citing Hamden Lodge v. Ohio Fuel Gas Co. (1934), 127 Ohio St. 469, 189
N.E. 246. : '
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Empldzeif Intentional Tort Statute

R.C. 2745.01, the employer intentional tort statute, provides in pertinent

“(A) In an action brought against an employer by an
employee * * * for damages resulting from an intentional
tort committed by the employer during the course of
employment, the employer shall not be liable unless the
plaintiff proves that the employer committed the tortious
act with the intent to injure another or with the belief that
the injury was substantially certain to occur.

“(B) As used in this section, ‘substantially certain’ means
that an employer acts with deliberate intent to cause an
employee to suffer an injury, a disease, a condition, or
death. ' : :

“(C) Deliberate removal by an employer of an equipment

-safety guard or deliberate misrepresentation of a toxic or

hazardous substance creates a rebuttable presumptionthat
the removal or misrepresentation was committed with
intent to injure another if an injury or an occupational
disease or condition occurs as a direct result.”

L.E. Myers states that “ [tthe sole liability issue in this appeal is whether

Hewitt presented sufficient evidence to trigger the rgbuttable presumption of -

intent to injure associated with the ‘{dJeliberate removal by an employer of an

equipment safety guard’ where ‘an injury * * % gecurs as a direct result.

 However, L.E. Myers had the opportunity to present evidence to rebut this

- presumption, but instead rested its case without presenting any witnesses.
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-9-
L.E. Myefs' argues the trial court erred when it found r-that
R.C. 2745.01(C) “doesn’t mean’ that L.E. M;feré is entitled to judgment as a
matter of law where ‘peolﬂe in a supervisory capacity’ ipstructed Hewitt ‘that
the use. of rubber gloves énd sleeves was not necessary * ** on that morning.”

L.E. Myers claims that the _trial court’s construction is inconsistent with the

plain text of the statute. L.E. Myers contends the phiase “equipment safety

-guard” applies to items that not only hé;vé as their object the safety of the
| émployee, but are .also a part of a piece of equipment. As aresult, itclaims that
R.C. 2745_0i(0) is limited to cases involving the deliberate removal of a safety
guard from equipment.

L.E. Myers further claims that its interpretation of R.C. 2745.01(C) is

supported by the Ohio Supreme Court’s riiling in Fyffe v. Jeno’s Inc. (1991), 59

Ohio St.3d 115, 670 N.E.2d 1108. In Fyffe, the court interpreted similar
1anguége in former employer intentional tor’r. stafute, R.C.4121.80(G)(1), which
prov1ded that “[d]eliberate removal by the empioyer of an equipment safety
guard ** ¥ is ewdence the presumptmn of Wh_lch may be rebutted, of an act
qo:ﬁmitted _With the inte;nt to injure another * * *” Id. at 119.° The Fyffe court

stated that the “deliberate removal by the employer of an equipment safety

SR.C. 4121.80 was declared unconstitutional by the Ohio Supreme Court in
Brady v. Safety-Kleen Corp. (1991) 61 Ohio St.3d 624, 576 N.E.2d 722.
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-10-
guard” means “that the employer has Vde]iberate.ly removed a safety guard from
equipment which employees are reguired to operate[.)” 1d. |

We note that the General Assembly has not provided a déﬁnition of

“equipment safety guar » or “deliberate removal’ for the purposes of

R.C. 2745.01(C). L.E. Myers would have us construe R.C. 2745.01(C) in a way

that limits recovery to situations only where employees are injured while
wo.rking with equipment, such as a machine or press. We decline to do so.
Had the General Assembly envisioned tilat the presumption would be
limited to injuries attributéble to a “safety guard” that should have been
A attached to machinery “which employees are required to operate,” then éuch
" terms woﬁld have been{included in R:C. 2745.01((5). A reading reveals that
theée_ terms are absent from the 'sta'tute. If we accept L.E. Myers’
interpretation, then employées who, by the very nature of their profession, work
with equipineﬁt other than a machine or press would be barred from recovery
under R.C. 27 45.01(C). Hewitt pomts out this court’s recent decision in Houdek
S ThyssenKrupp Materials N.A., Inc., Cuyahoga App No. 95399 2011-Ohio-
1694, where we stated that the * employer tort has not been abolished, but
rather constrained. Whetheran employer tort occurs in the workplace depends

on the facts and circumstances of each case.” Id. §11. For the follpwiilg
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reasons, we find that there was substantial evidence that L.E. Myers

deliberately removed an eqﬁipment safety guard.

When interpreting a statute, “a court’s paramount concern is the
legislative intent in enacting the statute. In determining legislative intent, the
court first looks to the language in the statute and the purpose to be
accomplished. Words used in a statut;a must be taken in their usual, normal,
or custoinary meaning. It .is the duty of the court to give effect to the words
used and not to inseﬁ: words not used. Where the langgage of a statute is plain
and unambiguous and conveys a clear and definite meani;ng, there is no need
to apply rqles of statutory interpretation.” (In{:ernal citations and quotations
omitted.) VState ex rel. Richard v. Bd. of Trﬁstees of the Police & Firemens
Disability & Pension Fuﬂd, 69 Ohio St.3d 409, 411-412, 1994-Ohio-126, 632
N.E.2d 1292. | | |

Fuﬁhermore, “[t]he presumption always is, that every word in a st_atute
ri_s designed to have some effect, and hence the rule that, ‘in putting a
‘construction upon any statute, every part shall be regarded, and it shail be so
eprunded,rif pfacticable, as to give some effect to every part of it.” Turley v..
Turley (1860), 11 Ohio 8t. 173, 179, é;,mg Commonwealth v. Alger (Mass.'1851),

61 Mass. 53, 7 Cush. 53, 89. (Emphasis in original) See, also, R.C. 1.47(B),
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which provides that: “[ijn enacting a statute, it is presumed that * * * [t}he

entire statute is intended to be effective.”

We find the recent interpretation of the phrases “deliberate removal” and.
“equiﬁment safety guard” by- the Sixth District Court of appeals' in Fickle v.
Conversion Technologies Intl., Inc., Williams App. No. WM-10-016, 2011-Ohio-
2960, instructive. In Fickle, the plaintiff w.a.s injured “when her left hand and
afm became caught in the pinch point of a roller at the rewind énd of & Gravure
Liné adhesive coating machine[, which is equipped with a og/continuous’
switch].” 1d. at 92. The Fickle court relied on the plahin.and oArt'iinaryvmeaning |
of fhe undefined terms in R.C. 2745.01(C) and found that: | |

“[D]eliberate’ as used in the statute means “characterized
by or resulting from careful and thorough consideration —
a deliberate decision.™ [Forwerck v. Principle Business
Ents., Inc., Williams App. No. WD-10-040, 2011-Ohio-489],
gquoting Merriam-Webster’s: Collegiate Dictionary (10
£d.1996) 305. :

R ]

“Rlemove’ is defined in Merriam-Webster’s Collegiate
Dictionary (10 E4.2000) 987 as ‘to move by lifting, pushing
. aside, or taking away or off}; also - ‘to get rid of:
ELIMINATE.” Contrary tothe assertions of [the employer},
however, this does not mean thata guard must ‘be taken off
of the equipment and made unavailable for use for there to
be a rebuttable presumption of intent [to injure].” Removal
of a safety guard does not require proof of physical
separation from the machine, but may include the act of
bypassing, disabling, or rendering inoperable.
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“Combining the above definitions, and considering the
context in which the phrase is used in the statute, we find
that ‘deliberate removal’ for purposes of R.C. 2745.01(C)
means a considered decision to take away or off, disable,
bypass, or eliminate, or to render inoperable or unavailable
for use. Id. at §30-32.° . ' : '

“k kR

© “With respect to ‘equipment safety guard,’ *** [t}he General
Assembly has not manifested any intent to give ‘equipment
safety guard’ or its component terms a technical meaning.
There is nothing in the statute or the case law that suggests
the General Assembly intended to incorporate any -of the
various equipment-specific or industry-specific definitions
of guard appearing thronghout the administrative or OSHA

. regulations, or for any agency or regulatory measure to be
considered a definitional source. '

“In some cases, courts have given a technical meaningtoan
undefined term where the statute regulates a specialized
industry or field of practice and the term has acquired a
technical or particular meaning in that industry or field.
See Hoffman v. State Med. Bd. of Ohio, 118 Ohio St.3d 376,
865 N.E.2d 1259, 2007-Ohio-2201, §26; Siate v. Reniex, Ine.
(1977), 51 Ohio App.2d 57, 365 N.E.2d 1274, paragraph one of
the syllabus. But R.C. 2745.01 is not regulatory in nature
and is not directed at the removal of an equipment safety
guard in any particular industry or from any particular
type of machine. Moreover, the term ‘emard’ has not
acquired a particular meaning as a ‘barrier’ under the

SIn footnote 2, the Fickle court noted “that R.C. 2745.01(C) does not require proof
that the employer removed an equipment safety guard with the infent to injure in
order for the presumption to arise. The whole point of division (C) is to presume the
injurious intent required under divisions (A) and (B). It would be quite anomalous to
interpret R.C. 2745.01(C) as requiring proof that the employer aeted with the intent
to injure in order create a presumption that the employer acted with the intent to

injure. Such an interpretation would render division {C) a nulhity.”
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regulations. Depending on the type of equipment and
industry, acceptable methods of ‘guarding’ under the
regulations include various devices and mechanisms that —
do not constitute a physical barrier erected between the

employee and the danger, such as two-hand controls,

pullback guards, hold-back guards, inch controls, and

electronic eye safety circuits. See, e.g., Oliio Adm.Code
4123:1-5-11(E) and 4123:1-5-10(C); Section 1910.255(b)(4),

Title 29, C.F.R.

“In Bishop v. Dayton (Feb. 5,1990), 2d Dist. No. 11634, Grady, ~
‘J., concurring, explained that the principle of construing
undefined statutory terms according to their generally
accepted meaning should be appliedin defining “equipment
safety guard” under former R.C. 4121.80(G)(1) * * *:

“The General Assembly has not provided a definition of
“equipment safety guard”asthat termis used in the statute.
A review of the legislative history, staff notes, and.
Committee Reports, also fail [sic] to provide any guidance
or understanding of the meaning of that term. Therefore, it
can ouly be defined . according to the common
understanding of the meaning of the words used.’

s“Guard’ is defined as ‘a protective or safety device; specif:

a device for protecting a machine part or the operator of a
machine.’ Merriam-Webster’s Collegiate Dictionary, supra,
at 516. ‘Safety’ means ‘the condition of being safe from -
undergoing or causing hurt, injury, or loss.” Id. at 1027, 365
N.E.2d 1274. And ‘equipment’ is defined as ‘the implements
used in an operation or activity: APPARATUS. Id. at 392,
365 N.E.2d 1274.” Id. at %33-38. : '

The appellants in Fickle argued that the term equipment safety guard is .
“any device designed to prevent injury or to reduce the seriousness of injury.”

The court stated it agreed with appellants that a “safety guard”_ encompasses
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' something more than an actual physical structure or barrier erected between
the emﬁ)loyee and the danger, but did not agree with appellants’ definition. Id.
The Fickle court concluded that “as used.,in RC 2745-01(0), an ‘equipment
éa.fety guard’ wéuld becommonly underétood to mean a device that is designed
. to shield the operator from exposure to or injury by a dangerous aspect of the
equipmeﬁt.” Id. at 943, - |

In applymg its mterpretatlon of deliberate removal of an eqmpment
gafety guard to the facts of the case, the Fickle court found that under
R.C. 2745.01(C), “[t]he jog control and emergency stop -cable * * * were not
de31gned to prevent an operator from encountermg the pinch point on the rew:lnd
roller and, therefore, are not equipment Safety guards{ 17 Id. at Y44.

While we do not agree with the limitation the Fickle court placed on the
deﬁmtlons to those devices that prevent the worker from physxcal contact with

the “danger zone” of the machme and its op eration, we find the deﬁmtlons

persuasive.

We note the Sixth District Court of Appeals examined another employer
intentional tort case under R.C. 2745. 01(0) in McKmney v. CSP of Ohie, LLC,

‘Wood App. No. WD-10-070, 2011-Ohio-3116, and found that the appellant,

McKinney, established a rebuttable presumption that the employer removed an

equipment safety guard with the intent to injure. Id. at 128.
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In McKinney, a coworker of McKinney’s, with over 26 years of experience,
advised her supervisor that the machine press she was assigned to was not

working properly. The supervisor advised the coworker to continue working the

press and that he would call maintenance, However, maintenance never came '

tocheck 611 the machine pre;v;s. When her shif_t ended, the ceWo_rker forgot totell
McK;inney that the press was not working properly. McKinney, who recently
started working at CSP, was injured shortly after she began working on the
press. Relying on Forwerck and Fickle, the McKinney court stated that:

“It is undisputed that the press at issue was improperly
programmed at the time of [McKinney’s] injury. Tt is also
undisputed that had the press been properly programmed,

certain safety devices would have been in place and

' [McKinney] would not have been injured. To that end, we
agree with [McKinney] that the improper programming
amounted to the removalof a safety device inthatthe result
was to render the T-stand button and the safety curtains .
ineperable. -

“Given the deposition testimony in this case that a
supervisor was notified there was a problem with the press,
a complaint he either ignored or did not appreciate the
seriousness of, and, given the testimony that the workers
were told to keep running the press after the complaint, and
given the testimony from fthe employer’s] supervisor that
‘none of the right people were present’ to ensure that the
two safety measures were on press 5 the night of
[McKinney’s] accident, we find that [McKinney] has
established a rebuttable presumption that the removal was
committed with intent to injure.” Id. at 927-28.
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'Turni;lg to the instant case, we find that the trial court pfoperly'denied.
L.E. Myers’ motion foi-’ directed verdict and motion for JNOV. Given the
deﬁnij:ions above, we ﬁnd that the protective rubber gloves and sleeves‘are
| equipment safety guards undei' R.C. 2745.01(C). The proteéﬁve rubber gloves
and sleeves are egquipment des1gned tobe a physmal barrier, shielding the‘
operator from exposure toor injury by eIectrocutlon (the danger). By vu'tue of '
Hewitt’s profession, these are the- equlpment safety guards he has to protect
himself while working on energized Iines_; |
Hewitt, a seconti-step apprentioe, Wasr injured after his supervisor
iﬁstructed him to Wc;rk alone and unsupervised in the bucket, without his safety
equipment. Hewitt did not wear his e(;[uipment'safety guards because Law told
. him that he “shouldn’t need no rubbers going up to work oﬁ thelline.” -Hewitt
expressed his concern about working alone in the bucket, but Laﬁv qssui'ed him
that he would be ckay. Cromity. Conﬂmed that he and crew foreman Dowdy .-
discussed that the weather was expected to be hot that day and made the
decision to instruct the apprentices not to wear thelr rubber gloves and sleeves
gince the primary line was de-energized Asa result of th1s incident, L.E. Myers
terminated three employees, Law anrlv and Erman. |
Moreover, according to ALBAT safety - regulations, a second-step

apprentice lineman should not work with greater than 500 volts of electricity
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_ and should not work alone in a bucket. The énergized Jine that Hewitt touched
mﬁed approm'métely 7,200 voli;s. Ehle testified the work that Hewitt had been
assigned required him to wear his rubber glovés and sleeves; regardless of the
fact that he was working on de-energized .lin‘es because it was possible that the
lines could become energized. He acknowledged that working on primary lines
without rubber gloves “would be like committing suicide.”

_In addition, OSHA regulations requiré “le]mployees working m areas
where there are potential e_slectrical hazard_s shall be prdvided' with, and shall
use, electrical protective equipment that_ié appropriate for the specific parts of
the body to be protected and for the work to be performed.” 29 C.F.R.

1910.335(a)(1)().

Just as in MeKinney, in the instant case, L.E. Myers’ actions cannot be -

_described as reckless. Rather, after thorough consideration, L.E. Myers"
supervisors made a deliberate decision to place Hewitt in closé prokimity to
energized wires without wearing protective rubber gloves or sleeves. Their
actions amounted to the deliberai_:e rembval of an equipment safety guard when
they instructed Hewitt, a secénd-_step apprentice lineman, not to wear his
.protdct.ive gloves and sleeves and by sending him alone and unsupervised up
in the bucket to work with excessive amounts of electricity, despite the known

safety measures and risks.
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Finally, L.E. Myers had the opportunity to rebut the pi-esumption in
R.C. 2;7~45.01(C)i, but instead chose not to present any witnesses. When a
rebuttable. presumption éxists,_ such presumption prevails until rehuitéd by
_ gvidence to the contrary. See Biery v. Pennsjflvanid RR. Co. (1951), 156 6hi0' _
St. 75, 99 N.E.2d 896, paragraph two of the syllabus (“In én action-based on
negligence, the presumption exists thét each ﬁarty was in the exercise of
ordinarir care and such presﬁmp’tion prevails until rebutted by evidence to the
contrary). See, also, Ferrando v. Auto-Owners Muti. Ins. Co., 93 Ohio S_t’.3d 186,
2002-Obio-7 217 , 781 N.E.2d 927, § 91 (In cases where the insured breaches the
subrogation clause in an underinsured motorist policy, f‘a presumption of
prejudice to the insurer érises', which the insured party bears the burden of
p_resénting évidence tb rebut”). Likewise, under R.C.2745.01(C), a pi'esumption
existsthat the deiibei'ate removal by an empldyer of an equipment safety guard
'lwas committed with intent to injure anéther if an injury occurs as a direct
result. In the instant case, L.E. Myers failed to sustain its burden and present
evidence to the contrary. Thus, the trial court did not err when it denied L.E.
Myers’ motion for directed verdict and motion for JNOV.

Accordingly, the first assignment of error is overruled.
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Future Damages
In the _alterné.tive, L.E. Myers argues in its second assignment of efror
that the trial court erred when it denied its motion for JNOV with respect to
Heﬁritt’s claim for future T:raméges; L.E. Myers argues the trial court erred

when it failed to sever and deduet from the $597,785 judgment those portions

of Hewitts award that represented future economic ($283,500) and -non--

economic ($15,000) loss. It further argues there was insufficient evidence as to
_the pei‘manency of Hewitt’s injuries to send that issue to the jury. L.E. Myers
cites Day v. Gulley (1963), 175 Ohio St. 83, 191 N.E.Z_d 732, in support of its

argument.

In Day, the Ohio Supreme Court reviewed the judgment in a personal

injury action and held that:

“[W]here the plaintifPs injuries are subjective in character
and there is no expert medical evidence as to future pain,
suffering, permanency of injuries or lasting impairment of
health, it is prejudicial error for the trial court to charge
the jury in its general instructions that, ‘in determining the
amount of damages, the jury should consider the nature and
‘extent of the injuries, whether or not the injuries are in all
probability permanent or temporary only; the pain and
suffering plaintiff has endured and with reasonable
certainty will endure in the future.” Id. at syllabus.

The Day court further stated:

«{T}f the injury is of an objective nature (such as the loss of
an arm, leg, or other member) the jury may draw their
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conclusions as to future pain and suffering from that fact
alone (the permanency of such imjury being obvious);

~ whereas there must be expert evidence as to future pain
and suffering or permanency where the injury is subjective
in character.” Id. at 86, quoting 115 A.L.R. 1149, 1150.

—in Powell v. Montgomery (1971), 27 Ohio App.2d 112, 119, 272 N.E.2d
906, the Fourth District Court of Appeals interpreted the Day decision to mean

that “an injury is ‘objective’ when, without more, it will provide an evidentiary

basis for a jury to conclude with reasonable certainty that future daméges, such

as medical expenses will probably result.” Id., citing Spargur v. Dayton Power

& Light Co. [1959], 109 Ohio App. 37, 163 N.E.2d 786; see, also,

Hammerschmidt v. Mignogna (1996), 115 Ohio App.3d 276, 281-282,685 N.E.2d -

281 (where this court held “[a]n award of future damages is limited to damages
reasonably certain to occur from the inju'r;.ries”). -

' L.E. Myers contencis the injur& due to RSD was subjective in pature and
there was no expert medicai testimony establishing that the pain egperiencéd
by Hewitt was permanent in nature of would continue in the future. | We

disagree.

In the instant case, Hewitt submitted evidence that RSD is an “objective”

injury. Doctor Kevin Tran ngle, M.D. (Dr. Trangle) testified that be is board

certified in internal, occupatlonal, environmental, and preventatwe medicine.

The majority of his practice is focused on work-related injuries. We note that
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L.E. Myers initially retained Dr. Trangle to examine Hewitt, but later he
testified as an expert ﬂ'tness for Hewitt. He confirmed that the BWC allowed
_ claims fc_;r: secondary burns td the right forearm, axilla, thiunB, and wrist,. third
. degree burns to the right hand and arm, right median nerve injury, major
(_iepre.ss_ion, moderate posttraumatic stréss disorder, and RSD.

Dr. Trangle examinéd Hewitt in September 2008. He testified that he
based his diagnosis on his examina?:ion of Hewitf and seve_rai medical criteria,
in cohjunction with the 32 rec_prd's and reports he reviewed for the evaluation,
which include& injury reporis, BWC records, meaical records, psychological
x:ecords, occupational .therapy records, and work abiﬁty reporfs. |

Dr. Tréngle testified that Hewitt haﬂ very dark, thick skin covering his
entire right :arﬁl, from his wrist to his underarm. The coloration of Hewitt’.s.
gkin resulted from the burn scarring. DI;. Trangle determined with an objective
degree of medical cerfainty that Hewitt suffers froﬁ:t RSD as a result of touching
the energized wire. He testified that RSD is caused by a break in the “feedback
loop” from the nerves at thé injury to the spinal coﬂ causing.people to stop using
théir extremity. Over time, peoplé “ﬁth RSD suffer from changesrin skin color,
| .défmition, and elasticity, swelling, and atrophy. In addition, the vietim can
suffer .iﬁtractable pain, which “doest’t respond easily to medication or other

methods of treatment.”
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| Hewitt suffered injuries to his right hand, wrist, arm, and underarm in
the form of burn scarring and limited mobility, with the permanency of those
injuries being obvious. Furthermore, expert testimony frbm Dr. Trangle
established the 6Bje6tive nature of Hewitt's iﬁjuT'les. Thus, Hewitt provided an
evidentiary basis for a jury to conclude with reasonable certainty that future
damages will probably result. |
Based on the fpregoing, we are unpersuaded thé.t the trial court erred in
allowing H.ewitt;s claim for future damages to go to the jury an&- in refusing to
grant a JNO\f on the issue of future damages.
‘Thus, the secoﬁd assignment of error is overruled. |
—Aécordingli, judgment is affirmed.
It is ordered that appél}ee recover from appellants costs: herein taxed. |
r.I'he court finds there were reasonable g'roﬁnds for this appeal.
It is ordered that a special mandate be sent tb said court to carry this

judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to
Rule 27 of the Rules of Appellate Procedure.

MARY EIIEE_EN KILBANE, ADMINISTRATIVE JUDGE

PATRICIA A. BLACKMON, J., and
FRANK D. CELEBREZZE, JR., J., CONCUR
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LEGISLATIVE -

mxi,gas

Professors, Cent. State Univ. (Hnt;hat v. Cent. State Univ., 87
Ohio St. 3d 55, T17 NE.2d 286 (1059},

Labor contracts

Revised Code § 3310.08.6 s 2 valid o enacted
pursuant b the authority of the constitution 'Ohio, as well as
pursuant to the genersl powess of the state, and its
enforcement does pot impair the obligatioss offabor contracts
in existence at the fime of its sffsctiva date-Githin the oope
of the Constitation, cither foderal or state: Vincent v Elyria
Board of Education, 7 Ohio App. 2d 58, 36 Ohlo Op. 2d 151
. 218 N-E.2d 764 {1966} .

Laws, constoued .
The word “hws™ does ot embrace ordinances,
and therefore this provision defines the legislati of

the goneral essambly of Ohio oply: Clncinnati v. Correll, 141
Ohio St. 55, 25 Ohto Op. 116, 49 NE2d 412 (1043).

Minlmne Fair Wage Standacds Act :
fevised Code § 4111.03 of the Minimum Falr Wage

Standards Act, relating to vartime oo ation, S;Bemph
any conflicting local ardinance: Wray v. ﬁdmm.ﬁ o App.

172, S Ohio B. 188, 440 N.2.2d 1382 {1062).

Minimum wage act

The minioum wage act of Ohio, mmp%ﬂlg 8§ 154-
484 in 154-45¢ {RC § 411L0L et soq), iz'a measure
Mz the genarsl bly » fo the authority

by OCenst art JI, § 34. It sers forth the policy

motivaling its ensctment, outlines standards ta b obsarved in

the detevmination of a "falrwage,” prescribes the provedirce

1o he followed by the governmentsl sgencydesdgmited to canty

the law ints exacation and does not represeat a delegation of

! ive power: Strain v, Sputhertan, 148 Ohdo St. 163, 35
io Op. 167, 74 NE2d 68 (1947), :

e o sh;uvleg specifically provides f clv.'l'l
Becanse OCopstart XV, § 10 ades for

sarvice legishtion, we prosume that when t};m general assem~
By enacted the civil service statutes, including RG § 18444,
ft did so pussuant o OCoast art XV, § 10, not pursuant to
OConst art 1L, § 34; therefore, the final chuss in OConst art
0, § 3¢ would have no spplication where the Ohio ehvil
sarvive sintutes axe conoarned. Conzsquently, a conflict be-
tween 2 home-rule chartec pmmum a chll service stafute
i distinguishable from a conflict between a home-rule charter
proviston. and the Pablie Em * Colloctive Balgnlmg
Act: § Command Qfftcers Ass'n ¥ City Comm’s,
Chlo App. 3d'30k, 575 N.E.2d 499 (1990},

Ghio Public Employees’ Colloctive Bargalniog Act
The Ohia Public Employoes™ Cm']echv:;gargmmﬂg et RG
Chapter 4117., wnid specifically RC § 4117.14(1), e consti-
Htivnal as they fall within the general avsembly’s suthority to

. $nat employee welfare logisketion purnnnt to OConst art 11,
4 34 OConst act XVHI. § 3, the home-rls provision, may
ot be interpased to mpalr, Jimit or negats the act: Rocky

- ¥. Stafo Emp. Relations Bd, 43 Ohie St 3d 1, 539
KE2d 193 (1980).

- Rolice and Bremans pension, fand
3 The crention, and the sdministration, man t, and the
ol of & state police and firemen Mliia;:d pension
d, as provided i RC §§ 74201 to 742.45, fnclusive, Is =
i eRactment of the general assembly by virtwe of the
nigfoi&cg{n;}twmn,g SI;IL;Smtcetrel.Bt’;:rdof
o8, teqs, 12 Ohio 5t. 24 105, 41 Ohio Op.
410, 233 N.E 24 135 (1867}, . geor

d siek boase
endifiance providing that emplayees may uok recelva any
on for unwsed sick eave upon refirement Is in

*by employers as in its judgment may ba neeesas:g not

snconstittional conflict with RC § 12439 under both

OGCanst at I, § 34 and art VI, § 3 Fratemal Order of

Police, Lodge 39 v. East Clevelnd, 64 Ohio App. 3d 421, 583
N.E2d 1131 (1958).

Wago foroula

1n the shsanoo of eonflict with gonersd law, OConst art H,
astablished

iM.hasmangmﬁontoawxgefmmuh by
- charter zed canjed out ennvally by ordimance of
L : Puldauer v. Claveland, 32 Ohio 5t 2d 114, 61 Ohio

OCp. 24 374, 200 N.E2d 546 (1972).
wage lw, RC §§ 411503 Hirough

gt
s g
411545, which: (1) manifests 2 g statevdda concezn for

the integrity of the collective bargeining process in the
buililing snd construction trades through 2 comprehensve
stalqwsyp]mafworhrﬂgmmdremedlﬁ,and(z)hu
significant estraterritorial effécts, beyond the seopo of sny
muygicipalitys local self govemmen

t or pofice powers, pre-
empts ay conflicting loval erdinance: State ex rel. Evans v
Moors, 6% Ohio St. 24 86, 23 Chio Op. 3d 145, 431 N.EZd

"~ 311 {1982).

§ 35 Workmon's [Workers'] compensation.

For the purpose of providing compensation b work-
men asd their dependents, for death, injuries or
occupational disease, aceasioned i the course of such
workmen’s employment, laws may be passed establish-
ing a state fund to be crested by compulsory conlribu-
tion therete by employers; and administered by the
stats, delsrmining the terms and conditions upon
which: payment shall be made therefrom. Such com-
pensation shall be in lieu of all other nights to compen-
satipn, or damages, for such death, injuiles, or cocupa-
tional disease, end any .employer who pays the
premium or compensation, provided by law, passed fn
accordance herewith], shiall not be liable to x in
damages at common law or by statute for. s death,
Injugies or oqu:a'ona! disease. Laws may be passed
esteblishlng a board which 2:3& e empowered to

ify all cocupations, according to their degree of
m to fixrates vf coptribution to such fund accord-
fug to such classification, and to collect, administer and
distribute such fund, and to determine all right of
aiinants thereto, Such board shalf set aside 25 a
separate fund such proportion of the contributions pad

to excsed one per centumn thereof in any year, and so as
to 78, insofar a5 possible, the burden thexeof, to
be expended by sach board i such mannex as may be
prévided by law for the ivestigation and prevention of

industrial accidents and diseases. Such board shall have

full power and authority to hear and determins
whﬁger ‘or not en injacy, disease or death résulted
Decause of e filure of the employér to comply with
any speciile requirement for the protection of the lives,
heatd)) or safety of employes, enacted by the General
Assembiy or in the form of an crder adopted by such
board, and its decision shall be fmal; and for the
purpose of such investigations and inguirics it may
appoint referees. When it is found, uion hearing, that
an Injury, disease or death resulted because of such

v

»
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Art. B, § 35

failure by the employer, such amount as shall be found
tobe'ﬁls'l,nntgreamthanﬁﬁynm!asﬁhmﬁﬁeen er
centyim of the maximum awerd established by law, shall
be added by the board, to the amount of ¥ compen-
sation thit may be awarded on account of such injury,
Jisease, or death, and paid in ke munner as other
swards; sad, if suwch Gompensatiof s paid from the
state fnd, the premivm of such
{ncreased in such amont, coveting such period of tme
a5 may be fixed, a5 will reconp the siate fund in the
amount of such addiional awesd, notwithstanding ary
snd olf other provisions in this canstitution.

- FISTOR: {As amended November 8, 1883, To take off
Immy-l,lﬂm .

Cross-References 16 Related Sections

Burisaw of Workess” Co fon, RG ‘} 412112 etseq.
by burean ot prevention of industrisl accidents
and diseases, RO § 412137, -
Order 1o corect vivlstion, fmpositon ofychvil penalty by
industeial commisdon on in 1o chim for sddi-

; in m matters, RC
§ 4120135
Workers' compensatiod, RC § 412301 etseq.
Pald eoimpensation defined, RC 4 4123§
Publicfind; private fund; contributions; dishursements, RC
§ 4193.30. :

Ohio Admiastrative Gode

L -
of comp

OWCH: OAC ch, 41231
et s6q. ’
Tuclustrisl comemisston. OWCH: QAC ch. 41211 ct seq.

Divislon of safety and hyplene, OAC ch. 41211-1 ot seq.

Text Discussion .

Bagkpround of the occupath I disesso statnte. Qhio Work-
ere’ Comp. § 8.1

Death benaflts, Ohio Workers' Coiip. § 113

Definition of intentipnal tort. Ohlo Werkexs’ Comp. § 628

Fipctions of the agencies, 6 Ohic Civ. Prae, § 310.02

Couerally. Ohio Workers® Comp. § 11

Lawful reguirement exception: Obio Workers' Comp.
§ 121

1913 compulsory compensation law. Ohio Workers' Comp.
§ 211 -

Operation of compensation statutes. Ohle Workers’ Comp.
) 18 .

Products Yiability defenses; employar-employee relstionships.
Prod. Eisb. § 17.12

RIJI&; of the administrative agencies. Ohla Workers” Comyp.

a1 .

Sources of procedural authority for adminfstrative agencies. 6
Okio Giv. Pruc, § 31003

State ingurance fund, Ohio Workers’ Comp. § 141

Workers' compensaticn. 3 Ohio Civ. Prec. § 144C01

Workers" compensation:
. OJurSd: Bus & Oce § 2% Douth § 29; Cov Tort Lisb

-§ 89; Pub F § 68; Workers” Coinp §§ 4.5.7. 18,23,38, 103,

215, 319, 269, 373375

A YourBd: Conee L 56 83, 573, 632, 765; Workn C

§4 1026 : -

Emplayers tort lisbility to worker for ing work place
hazard or naburs or extent of Injury. & ALRdth 778,

-shall be -

Mentsl disordar as compensable undex worlonen’s compensa-

tion acts. 13 L .
Right of employee to maintsin common.faw action for negli-
f, o S carriat

genda P
83 ALR2d 56.

Right to workers compansation for injuries suffered after
termination of employment. 19 ALRSth 245, 168

ALRSH 1.
Wor s COIBD tion, use of madicaj books or freafises as
independant evidence. 17 ALR3d 983, :
Wodknen's o act &5 furnishi fasiy

. for employ;e injured by product menufsctursd, sold, or
distributed by employer. § ALRdth 873,

Law Beview

Ackieving safer wockplaces by expanding ewployses” tost
Hability under workers” comy tion laws. -Keoneth
Matheny. 19 NoKyLRev 457 {1995).

Availability of law temedies for p

 oooy diseases, Casenote. 5 OSLY 436 (1639).

Blank dp v Cinci 1 Milacron Chemilcals, Ine. [69 052d
608 (1062)): some Gatrness for Oo wurkers and some
ancoctainty for Oio employers. Noto. 15 Toledol Bev

plo

1.5

403 {1983).

v. Cinti. Milacron Chemieal Co workses’ com-

ion and the intentional tort: a new direction for
Ohio, Case note. 12 CapltalUERev 287 (1882).

——back to % common law caise
- of action, Note, 19 NoKyLRev 545 (1952).
Brady v. Safaty-Kieen Corp.: tipping Oblo's workens” compen-
sation soale: in: favor of the employpes. Case comment. 54
~  OSL) 837 (1983),
The oonipensibility of a physical injury s a result of mentsl
_stimulus In workers’ compensation — the dark agas In
Olito. Carole G, Butler. [3 CepitalULRev 1 (1989).
The constitutionslity of off setting collataral benefits under
Olilo Revisedt Code section 2317.45. Nate. 53 O5L} 587

" Brady v. Safety-Kleen Corp.: intentions! tort sctlons in work-
ers’ ton cases

(1692}

The érumbling lower of archi 13! ity: evohation snd
eapansion of the Gability to third partles. Note. 45 0O8L]
237 (1084)- :

Injury suffered as a vesalt of vinlation of hours of labor statute.

" Casenate. 7 OBsr {No.51) 718, 1 OSLf 144 {1825 .

Intentional tosts in the workplace — Further erosion of the
workers” conapensation act exclusi dy bar to torl
actions — Blankenship v Clncinnati Milacten Cheml
cals, Tnc. Nute. 10 NoKyLRev 355 {1963).

e need for workers’ compensation refori in Ohia's defini-
tion of injury: Stymanski v Hlalles Degariment: Stove-
Mote, 31 ClevStLRev 145 (1852). -

The Ohio compensation system, fames L. Toang. 19 syl
{1958). . d

Ohios attempt to cl ¢t the conoept of intontioeal tavt: -

" enactment of Revised Cods Sectiva 412180, Commest
15 CapltalULRov 279 (1686). ) ¢

Ohio’s “employmeat intantional tort”: « workers OW’PW’; b

_tion exception, or the creation of an entrely 2
action? Noto. 44 ClevStLRev 381 {1996}, 3,

Ohio’s kst vord on wm&wneg]igenw? — aemei__ NI <
Section 2315.19, Joficey A. Heonemuth. 8 Ohip N2
Rev. 31 (1982} : il

Safety. requiroments of the industris] comoalssiony
Hovey. 23 OBar (Mo 21} 461 (1950).

Some comments or wagkment €ompensii
Donnelly. 15 OBar (Na.14) 183 {1942}

ol o
ified ent in igot a0
s?sa:; cvilganca test. Note. 13 Capital U8
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Lawriter - ORC - Chapter 2745: EMPLOYMENT INTENTIONAL TORT . Page 1 of 1

Chapter 2745: EMPLOYMENT INTENTIONAL TORT

- intent to injure

2745.01 Liabijlity of employer for intentional tort
required - exceptions.

(A) In an action brought against an employer by an employee, or by the dependent survivors of a
deceased employee, for damages resulting from: an intentional tort committed by the employer during
the course of employment, the employer shali fiot be liable unless the plaintiff proves that the
employer committed the fortious act with the intent to injure another or with the belief that the injury
was substantially certain to occur. : :

" {B) As used in this section, “substantially certain” means that an employer acts with deliberate intent
to. cause an employee to suffer an injury, a disease, a condition, or death. :

(C) Deliberate removal by an employer of an equipment safety guard or deliberate misrepresentation
of a toxic or hazardous substance creates  a rebuttable presumption that the removal or
misrepresentation was committed with intent to injure another if an injury or an occupational disease
or condition occurs as a direct result. '

(D) This section does not -apply to claims arising during the course of employment involving
discrimination, civil rights, retaliation, harassment in violation of Chapter-4112. of the Revised Code,
intentional infliction of emotional distress not compensable under Chapters 4121. and 4123. of the
Revised Code, contract, promissory estoppel, or defamation.

Effective Date: 04-07-2005

hitp://codes.ohio.gov/orc/2745 5/3/2012
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payer has taken 8 deduction for fedéral jucome tax perposcs as
seportatle on the taxpayer’s form 2106, and against which 2 likc
doduction has not bech aflowed by the municipal corporation, the
aupisigal corporation shall- deduct from the taxpayer's tzxable
income an amount cqual to the deduction shown on such form
allgwable against sach income, to. ths extent not otherwise 50
___allowed a8 a deduction by the musicipal corparation. fn tho case of
a taxpaycr who has 2 ust profit froma business or profession that is
operatid as & sole praprietorship, no municipal corporation may tax
o:gscasthchasefwdﬂzminhgmeamwntohhcmtpmﬁt that
shall be comsidered ms having o taxsblo situs in the municipal
corporation, 2 greater ampunt than the net profit reported by the
taxpayer on schedule € filed in reference ta the year in question 35
_ tazable income from such sole proprietorship, except as otherwise
specifically provided by ordinance o regulation.

No-municipet corporation shall fax the ANY OF THE FOL-
LOWING: ) - :

{A) THE military pay or allowances of members of the armed
forces of the United Smmg—er-ebe;

- (B} THE income of religlovs, fraternal, charitable, scientific,
Titerary, or edncational fnstitutions to the extent that such income is
derived from tax exempt real estate, tax cxempt tangibils or intangi-
bie propesty of tax cacmpt activities]

{Cy INTANGIBLE INCOME.

Woiling in this section or section 718.02 of the Revised Code,
shall anthorize the levy of any (ax on income which a municipal
corporation is not authorized 1o lovy undet existing Jaws or shall
require 2 municipat porporation to allow a deduction from taxable
inoams for losses incusred from  sole propiclorship o partmership.

 SECTION 2. That existing sections 133,23, 709.16, sed 718.01
- of 1he Revised Code are bereby repealed.

SECTION 3. Notwithstanding scetion 718,01 of the Revised

Codc, a3 amended by this acl, & municipal corporation that was’

pormitted by virtue of its local ordinadaes to tax guy type of intan-
gible income ont or before Aptil 1, 1986, may continue to tax such
intaugiblc income reocived by a taxpayer fbrough 1988, or in the
cate of a taxpayer whose municipal incoms tax Jiability is based on
a fiscal year, iftangible income received throngh the tazpayer’s
fiscal year-ending in 1988, .

_ SECFION 4, Notwithstanding any provision of Chapter 133. of
the Revised Code 1o the contrary, on and after the ¢ffective date of
this act and watil Janvary 1, 1987, if bonds and notes issued under
Chapter 133. of the Revised Code are rejected by the officers
mentioned in section 133.34 of the Revised Code, then those bonds
and netes sy be sold at private sale for not fess than ninety-scvcn
per cont of Dieir face value with nccsued interest.

SECTION 5. If any provision of this act or the spplication of -

any provisior of this act (o any parscil is declared invalid by 4 court
of thi stete, the invalidity docs not affect other provisions of. this
act, or applications of other provisions of th¥ act, that can be given

eftect without the invalid provision or application, 2nd to this =nd

the provisions are severable,

. SECTION 6. This act is hereby declared to be an emergency
measure necessary for the immediate preservation of the public
peace, health, and safety. The reasin for such neccssity Nes in the
fact that immediate action iz required in order o prevent the
protiferation of taxagion of intangibic income by municipatities and
to permit pofitical subdivisions Lo take advantage of curreat eco-
nomic conditions and issuc bonds prior to the effertive date of tax

_ proposals currentiy pending before Congress that may adverscly
affect such bonds. Thetcfore, this act shall go into imcmediate

effect.
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AMENDED SUBSTITUTE SENATE
BiL No: 307

3-22-36

At Bifective Date:
’ 5-1586

- Drate Passed:

Date Approved by Governos: 5-23-86

- Date Filed: 52386
File Number: 213

Chief Spomsor: ~ FINAN

General and Permanent Nature: Pez the Director of the Ohio
Legishative Scrvice Commissian, thi§ Act’s section numbering of
Taw of & general and pesmanent nature is complete and in conform-
ity with the Revised Code. : - .

Editor’s Note:  An LSC Analysis is printed at the end of this
will, .

To amend sections 12630, 412102, 412130, 4121.32,
4121.35, 412138, 4121.40, 4121.63, 4125.67,
412169, 4121.01, 4123.28, 4123.29, 4113.34, -
4123.343, 4123.35, 4123411, A123.413, 4123.414,
4123.512, 4123.513, 4123.516, 4123.519, 412254,
4123.56, 4123.57, 4123.58, $123.62, 4123.631,
4123.66, 4123.68, 4123.74, and 4123.80 and to coact
scctions 4121.47, 412148, 4121.70, 4121.86,
4123.351, and 4§23.352 of the Revised Code 10
autliorize cmployess o bring intentional tors seits
dgaingt employers under ceptain  circumstanees, 1o
establish an Intentional Tort Fuad to pay damages to
erployees for intentional torts of cmployers, 1o revise
the définition of “injury” for the purposes of workers’
tion, to changs the circumsiances ander
which a disabled employee remaing entitied to tem-
porary, total compensation if the employer offess the
‘employte work, to replace témaporary, partial com-
pensation with another farm of compeasation, 10
1ovise the critcria for scif-inswress, to establish a
surcty bond program for seif-inswrers, to imerease the
levels of certain types of compensation paymients (o
employets, and to ke other adminigtrative changes
in the workers® compensation program.

Ba it enacied by the General Assembly of the State of Ohio:

SECTION 1. That sections 126.30, 4121.82, 4125.30, 412132,
412135, 412138, 4121.40, 4121.63, 412167, 412069, 412301,
412328, 4123.29, 412334, 4123.343, 412335, 4123411,
4123.413, 4123.4)4, 4123512, 4123515, 4123.516 43123.519.
412354, 4173.56, 4123.51, 4122.58, 4123.62, 412).651, 4123.46,
412368, 4123.74, and 4123.80 be amended and sections 4121417,
4121.48, 412170, 412180, 4123.355, and 4123352 of the Revised
Code be enacted to read as follows:

12630 State agencies io pay imterest on past-Sue obli-
gations; conditions; payment date for involces subimitted to
workers' compensatiop bureaw; defective involces; Teports
{Eff. 8-22-86)

(A3 Any state agency that perchases, leases, or otherwise
acquires any cquipment, materials, goods, supplies, or services from
any person and fails 1o maks payment for the cquipment, imaterials,

* goods, supplies, or services by the required payment date shall pay

an interest charge to the persen in adoordance with Jivision (E) of
this section. Except as otherwise provided in division {B}, (C), or
(D) of this section, the required payment date shalt be the date on

June 1586
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which payment is due under the terms of & wrilten agrecment
beiwesn the state agency and the person ar, if a specific payment
datc is not established by such 3 wriiten agraement, the required
peyment date shell be thirty days after the state agency receives 2
proper inveice for the amount of the payment duc.

{B).H the invoice submilted to the state agency contains &
defoct or imprapricty, the agency shall send written notification 1o
the person within: fAifteen days after receipt of the invoice, The
natice shall contain a description of the defect or impropriety and
any additionat information necessary to correct the defect o impro-
piiety. If the ageocy sends such written notification fo the person,
the requirod payment date shall be thirty days after the state
zgenty receives a-proper invoice.

(C} In applying this section 1o claims submitted to the depart-
mizpt of human services by ‘providers of cquipment, materials,
goods, supplies, of services, the sequired payment date shall be the
dats on which payment is due undér the terins of a writien agrec-
ment belween {he department and the provider. If a specific pay-
ment date is not esteblished by a written agrecment, the required
payreat datc shall be ilirty days aféer the department receives a
proper claim. If the department dotermines that the claim s
improperly exceated or that additional evidence of the validity of
the claim is required, the department shall nolify the claimant in
- writing of by telephone within fifteen days after receipt of the
ciaim, except that during the period beginning on July 1, 19835, and
ending on Docember 31, [983; the department shall notify the
claimant in writing or by telcphonc within thirty days after roceipt
of the claim. The notice shalf state that the claim is improperly
excouted and needs cofzection or that additional information is
necessary to establsh the validity of the claim. If the department
makes such notification to the provider, the required payment Jate
shall be thirty days after the department roccives the corrected
claim or such additionat information as may ‘e necessary to estab-
iish the validity of the claim

APPLYING THIS SECTION TO DNVOICES SUBMITTED TO
THE BUREAU OF WORKERS" COMPENSATION FOR
EQUIPMENT, MATERIALS, GOODS, SUPPLIES, OR SER-
VICES PROVIDED TO EMPLOYEES IN CONNECTION
WITH AN EMPLOYEE'S CLAIM AGAINST THE STATE
INSURANCE FUND, THE PUBLIC WORK-RELIEF
EMPLOYEES' COMPENSATION FUND, THE COAL-

WORKPRS PNEUMOCONIOSIS FUND, OR THE MARINE |

_ INDUSTRY FUND AS COMPENSATION FOR INJUR
OR OCCUPATIONAL DISEASE PURSUANT TO €EHAPTER
4123, 4127, OR 4131. OF THE REVISED CODE, THE
REQUIRED PAYMENT DATE SHALL BE THE DATE ON
WHICH PAYMENT i$ DUE UNDBR THE TERMS OF A
WRATTEN AGREEMENT BETWEEN THE BUREAU AND
THE PROVIDER. IF A SPECIFIC PAYMENT DATE IS NOT
ESTABLISHED BY A WRITTEN AGREEMENT, THE
REQUIRED PAYMENT DATE SHALL BE THIRTY DAYS
AFTER ‘THE BUREAU RECEIVES 4 PROPER INVOICE
FOR THE AMOUNT OF THE PAYMENT DUE OR THIRTY
DAYS AFTER THE FINAL ABJUDICATION ALLOWING

- PAYMENT OF AN AWARD TO THE EMPLOYEE, WHICH-
EVER IS LATBR, NOTHING IN THIS SECTION SHALL
SUPERSEDE ANY FASTER TIMETABLE FOR PAYMENTS

. TO HEALTH CARE PROVIDERS CONTAINED IN SEC-

FIONS 417144, 4123.513, 4123.514, AND 4123.515 OF THE

REVISED CODE.

FOR PURFOSES OF THIS DIVISION, A "PROFER
[NVOICE" INCLUDES THE CLAIMANT'S NAME, CLARM
NUMBER AND DATE OF INJURY, EMPLOYER'S NAME,
THE. PROVIDER'S NAME AND ADDRESS, THE PRO-
YVIDER'S ASSIGNED PAYEE MNUMBER, A DESCRIPTION
OF THE BQUIPMENT, MATERIALS, GOODS, SUPFLIES,
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OR SERVICES PROVIDED BY THE PROVIDER TO THE
CLAIMANT, THE DATE PROYIDED, AND THE AMOUNT
OF THE CHARGE. IF MORE THAN ONE ITEM OF EQUIP-
MENT, MATERIALS, GOODS, SUPPLIES, OR SERVICES IS
LISTED BY A PROVIDER ON A SINGLE APPLICATION
FOR PAYMENT, EACH TTEM SHALL BE CONSIDERED
SEPARATELY IN DETERMINING IF IT IS A PROPER
INVOICE.

IF PRIOR TO A FINAL ADJUDICATION THE BUREAU
DETERMINES THAT THE INVOICE CONTAINS A
DEFECT, THE BUREAU SHALL NOTIFY THE PROVIDER
IN WRITING AT LEAST FIFTEEN DAYS PRIOR TO WHAT

. WOULD BE THE REQUIRED PAYMENT DATE IF THE

fNVOICE DID NOT CONTAIN A PEFECT. THE NOTICE
SHALL CONTAIN A DESCRIPTION OF THE DEFECT AND
ANY ADPITIONAL INFORMATION NECESSARY TO
CORRECT THE DEFECT. IF THE BUREAU SENDS A
NOTIFICATION TO THE PROVIDER, THE KREQUIRED
PAYMENT DATE SHALL BE REDETERMINED IN
ACCORDANCE WITH THIS DIVISION AFTER THE
BURFAU RECEIVES A PROPER INVOICE.

FOR PURPOSES OF THIS DIVISION, “FINAL ADJUDI-
CATION MEANS THE LATER OF THE DATE OF THE
DECISION OR OTHER ACTION BY THE BUREAU, THE
INDUSTRIAL COMMISSION, OR A COURT ALLOWING

- PAYMENT OF THE AWARD TO THE EMPLOYEE FROM

WHICH THERE 13 NO FURTHER RIGHT TO RECONSID-
ERATION OR APPEAL THAT WOULD REQUIRE THE
BUREAU TO WITHHOLD COMPENSATION AND BENE-
FITS, Ok THE BATE ON WHICH THE RIGHTS TO
RECOMSIDERATION OR-APPEAL HAVE EXPFIRED WITH-
OUT AN APPLICATION THEREFOR HAVING BEEN
FILED OR, IF LATER, THE PATE ON WHICH AN APPLI-
CATION FOR RECONSIDERATION OR APPBAL IS WITH-
DgAWN. IF AFTER FINAL ADJUDICATION, THE
ADMINISTRATOR. OF THE BUREAU OF WORKERS’
COMEPENSATION OR THE INDUSTRIAL COMMISSION
MAKES A MODIFICATION WITH RESPECT TO FORMER-

" FINDENGS OR ORDERS, PURSUANT TO CHAPIER 4123,

4121., OR 4131. OF THE REVISED CODE OR PURSUANT
TO COURT CRDER, THE ADJUDICATION PROCESS
SHALL NO LONGER BE CONSIDERED FINAL FOR PUR-
POSES OF DETERMINING THE REQUIRED PAYMENT
DATE FOR INVOICES FOR EQUIPMENT, MATERIALS,
GQODS, SUPPLIES, OR SERVICES PROVIDED AFTER
THE DATE OF THE MORIFICATION WHEN THE PROPRI-
ETY OF EHE INVOICES IS AFFECTED BY THE MODIFI-
CATION.

(E) The interest charge on amounts due shall be paid to the
person for the petiod beginning on the day after the required pay-
ment date and cading on the day that payment of the amount dus is
made, except that during the peciod beginning on July 1, 1985, and
ending on June 30, 1986, the interest charge on amounts due shait

. be paid to the petson for the peried beginning on the sixteenth day

after the required payment date and ending oo the day that pay-

ment of (ke amount due is made, The amonnt of the interest chargs

that remiins unpaid at the end of any thirty-day period after the
incipd-begint

required paymeat date sball be added to the prin

shull bo-ndded-te-tho principal amount of the dobl and thereafier
the intorest charge shalt accrue on the principal ammount of the debt
phus ke addedt intorest chacge. The imerest chacge shalt be at the
rate per calendar month that eguals one-twelfth of the rate per

e
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apnugm prescribed by section 5703.47 of the Revised Code for the
calsndar yoar that inclades the month for which the intereat chargs
acorues.
~ {F} No appropristions shall be made for the payment of any
iterest charges required by this section. Any state agency required
to pay interest charges under this seetion shafl make the payments
from moneys available for the adminisiration of agency programs.
If a statc agency pays interest charges under this section, but
determines that atl or part of the interest charges should bave been
paid by another state agency, the state agency that paid the interest
charges may requcat the stiomey general to determine the emount
of the interest charges that each state agency should bave paid
undes this section. If the atiorncy general determines thal the state
agency that paid the interest charges should have paid none or ealy

a part of the interest charges, the attorncy gencral shall aotify the )

state ggency that paid the interest'charges, any other state agency

that sheuld have paid alf or part of the interest charges, and the
dirsctor of budget and macagement of ita HIS decision, stating the
amount of interest charges that each state égency should have paid.
The director shall transfer from the sppropriate funds of any other
state agency that should have paid sllor part of the interest charges
to Ihe appropriate funds of the statc agency that paid the interest
charges an amoita necessary 0 implement the attorncy gencral’s
decision.

(G) Not later then Forty-five days after the cad of each fiscal

" yoar, sach state agency shall file with the divector of budget and
management a detaiied reporl concerning the interest charges the
- agency paid under fhis soctian dusing the provious fiscal year. The
report shafl include the number, amounts, and frequency of fnterest
charges the agency incurred during the previous fiscal year and the
reasons why 1he interest charges were not avoided by payment prior
1o the required payment date. The director shali compile a sur-
maiy of all the repoerts submitted under-this division and shall
submit 2 copy of the summary to the president and minority {eader
of the scaate and to the speaker and minority loader of the house of
Tepresentatives no later than the thirticth day of September of each

year.

412102 Compositen of indusiclat commisslon; terms
of office [Eff. 8-22-86]

The industrial commission shall be composed of five members to
be appointed by the governor with the sdvice and conseat of -the
scatc. Pecsons soappointed shall be individuals passcssing @ FECog-
nized expertiss in the fickd of workers' compensation. Terms of
office shall be for six years, comunrencing on the first day.of July
and: ending on the thirticth day of June. Each member shall hotd
office from the date of his appointmcot until the end of the torn for
which he was sppointed. Any member appointed to fill a vacancy
oecurring prior to the expiration of the term for which his predeces-
sor-was appointed shafl hold office for the remainder of such term.
Any -member shall continue in offics subscquent to the cxpiration
date of his term until his successor takes office, or until u period of
" gixty days has efapsed, whichever ocours first. Two of the appoin-
" tees o the commission shall be persons who, on account of their

previous vosation, employment, or affiliations, can be classed as
represeatatives of employers, and 1wo of such appointees shall be

who, on accouns of their previous vocation, employment, of
affiliations cai be classed as representatives of employess. One of
the appointees shail be a person who, ou account of his previous
vocation, employment, or affiiation can bo classed as a representa-
tive of the public. Not more than three of the members of the
commissiot: shall beloag 1o or be affiiated with the same political
party-

The govesnor shall not appoint any person to more than two full
teems of office on the commission. This restrictfon does nol prevent
the governor from appointing a persoa 1o fill a vacancy caused by
the death, resignation, or rentoval of & commission member and
also appoirting that person twico to full terms on the commission,
or from apgointing a persos previously appointed to fill less than a
Tull torm twice to full terms on the cemmission. A EXCEPT FOR
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THE PUBLIC MEMBER'S TENURE AS A MEMBER OF
THE SHLF-INSURING EMPLOYER'S EVALUATION
BOARD, A member of the industsial commission shall hold mo
uther public office snd shall devots his full time to bis dutics as a
member of the commizsion.

413130 Adoption, publication, sud proposal of rules
{Eff. 3-22-86} :
(A) Al vules governing the operating proceduce of the burcau
workers’ compensati gional boards of revicw, and the indus-
trial commisgion shall be adopted pussvant to Chapeer 119. of the
Revised Code, cxoept that determinatioas of the burcau, district
hearing officors, a regiona! board of reviow, a stafl hearing officer,
or the commission, Witk respect to an Individugl cmployes’s claim
10 participate in the statc iasurance fund are governed only by
Chapter 4123, of the Revised Code.
THE BUKEAU AND COMMISSION SHALL PROCEED
JOINTLY, PURSUANT TO CHAPTER 119. OF THE

108,

REVISED CODE, INCLUDING A JOINT HEARING, TO

ABOPT JORNT RULES GOVERNING THE OPERATING
PROCEDURES OF THE BUREAU, REGIONAL BOARDS OF
REVIEW, AND COMMISSION. THE BUREAU IS RESPON-
SIBLE FOR THE PUBLICATION OF THE JOINT RULES IN
A SINGLE PUBLICATION. ) ’

(B} Upen submission to the bureau or the industriaf commission
of a petition containing not less than fifteen hundred signatures of
adull residents of the state, any individual may propose a vule for
edoption, amendment, or rescission by the bureau or the commiz-
sion. H, upon investigation, the burean of commission is sutisfied
that the sigaatures upon the petiticn arc valid, it chall proceed,
pursyant to Chapter 119, of the Revised Code, to consider adop-
tion, amendmént, or rescission of the rule.

 {C} The buresu and commissicn shall make available in 2
timely manner and a1 cosl copics of al) rules cuzzently in force and
for thet parpose shall maintain 3 mailing list of all persons reqtiest-
ing copies of the rulcs. :

412131 Operaiing menuals [EfT, B-22-86}

(A) The rutes ing ting p ¢ and criteria for
decislon-making fhat the administrator of the b

pussuant to section 4121.31 of the Revised Codc shall b supple-
meated with operating manuals setting Forih the pracedural steps in
detail for performing each of the assigned tasks of cach scotion of
the burean and commission. No smployee may deviate from man-
wal procedures without authorization of the section chicf. Mnnuals
shall sct forth the procedure for assignment and transfer of claims
within sections, and shall require the Impartial, random assignment
of claims so as ta prevent speciat handling o undue influence on
claims hapdling and clains decision-making.

{B) Meanuals shall, be designed to provide performiance objee-
tives, and mey require employees to resord sufficient data to rea-
sonably measure the efficiency of functions in all scetions. The
division of rescasch and statistics shall perform periodic cost effec-

tiveness analyses which shall bc made available to the gencral -

assembly, the governor, and to the public during normal working

hours.
{C) Under the overall policy direction of the commission, the

bureay and commission cach shall develop, adopt, and use a policy
manual sehting forth the guidelines and bases for decision-making

for any decision which s the sesponsibility of the burcau, district
hearing officers, regional boards of revicw, staff hearing officers, or
the commission, Guidelines shall be set forth in the polfvy manual
by the boreau and commission to the extent of their respective
jurisdictions for deciding at least the following specific matters:

(1) Reasonable medical charges,

{2} Reasonable drug charges;

(3} Reasonable hospital charges;

{4) Reasonabie nursing charges;

{5} Ressonable ambulance services;

Juns 1985

of workers'
compensation and the industrizl commission ars required 1o adopt .
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{6) Relationship of drugs to injury;

(7) Awarding fump sum advances for creditors;

{8} Awarding Jump sum advances for atlorney fees;

(5) Flacing a claimant into zchabilitstion; '

{10) Transferring costs of a claim from smployer costs 10 the
stawtory. surplus fuad porsuant to section 4123.343 of the Revised

(11) Uiitization of physician specialist reports;

{12) Determining porcentage of permanent partial disability,
temporary partis] disability, fomporaty total disability, violations of
specific safety requirements, award under division {E)B) of section
4123.57 of the Revised Code, and permanent totsl dissbility.

(D) With respect 1o any dotecmization of disability under
Chapter 4123, of tho Revised Code, when the physician makes a
derermination based upon statements or information Furntishod by
the claimmast or upon subjective evidence, he shall clearly indicate
this fact in his report. ' ‘

(E) The burcai and commistion shall make copies of afl manu-
als gvailable to interested parties st ot

412135 Staff hearing officers; hearligs; petition for
transter; chief hearing officer [Efl. 8-22-36]

¢A) The industrial conunission may appoinl staff hearing
officers to comsider and decide on behalf of the commission all
matters over which the commission has jurisdiction. All staff hear-
ing officers shail be fuil-time employess of the commission and be
admitted to the practice of law .or possess prior expoticnce and
training sufficient to make them knowledgeable in warkers' com-

pensation faw and practice. Staff hearing officers shall not engage.
in any other activity that intgzicres with their full-ime employment -

by the commission during normal working hours.
(B} Staff hearing officers of the commission may hear and
decids the following matters: -
(1) Applications for permanent, total disabiity awards pursp-
ant to section 4123.58 of the Revised Code; -
- (2} Lump sum awards pursuent to ‘section 4123.64 of the
Reviged Codss

(3) Final scitlements porsuant to section 412365 of the Revised

{4) Applications for additional awards for violation of a specific
safety mule of the commission pursuant to Section 35 of Article Il of
the Ohio Cpnstitution; .

{5) Applications jor yeconsidoration pursuant to division ¢BHA)
of seciion 4123.57 of the Revised Code. Decisions of the staff
hearipg officcrs on reconsideration pursuant to division €BXA) of
section 4123.57 of the Revised Code shall be final.

{6} Appeals 0 the commission takcn pursuant Lo seciion
4123.516 - of the Revised Code, The decision of 2 staff hearing
officer shall be the decision of the commission for the purposes of
section 4123.519 of the Revised Code.

{C) Staif hearing afficers shall hold hearings on all wmaliers
gefecrod to them: for bearing. Hearing provodures shall.conform to
the rules of the commissiom as to netice, records, and the form of
the decision. Any person adversely affocted by a decision of 2 staff
hearing officer on a matter of original jurisdiction under divisions
(BX1) to (4} of this section may of sight appeal that decision
dizectly 10 the industris] comsnissios.

(1} The comaission shall adopt rules requiring the regulsr

" rotation of staff hearing officess with respect to the Lypes of matters

under consideration and that prevent the consideration of a work- -

ers' compensation elaim unless alt interestcd and affected partics
finve the opportunity to be present and 1o present evidence snd

Sonst on i rebuttal to the evidence ar arguments of .

argumenis i support o in b
other parties. )
{E) No person may scek transfet of 2 matter assigned o a staff
tiearing officer except upon writien petition to the commission. The
commission shaZl only allow the motion upon Bling of an agrecment

. of both parties of if the chicf hearing officer indicatcs his approval.
{F) ‘Thic commission shall appaint a chief hearing offices who

shall have direct supervision of the activities of alt staff hearing
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officess and all district hearing officers. The chief shall assign all
wiatiges for hearing pucsuant to division (B} of this section to a staff’
hearing officer and for that purpose shall maintain a docket listing
the assignment 1o and any transfer of assignment of any matter
urder consideration by a stafl hearing officor.

(G} The convnission may adopt s rule providing that any
employer who makes his semiannual preminm payment at least one
month prior to the Iast day on which the payment may be made
without ‘penalty shail be entitled to such a discount as may from
time 1o time be fixed by the commission,

412138 Medical section {ESE. 8-22-86]

{A} The industrial commission shall maintain a medical section
under direct comntission control 1o serve both the industrisl com-
mission and the bureau of workers' compensation ard shail provide
for its management.

(B) The medical section shall:

_ {1} imploment & program of impairment evaluation training for
iis staff physicians; R

¢2) Issye a manuak of commissicn policy as o impairment cval-
uation 5o a5 te increase consistency of medical reports. This manual
shall be available to the public at cost but shalt be provided FREE
to all phbysicians who treat claimanls or to whom claimants are
refersed, for evaluation;, THE COMMISSION SHALL TAKE
STEPS TO ENSURE THAT THE MANUAL RECEIVES THE
WIDEST POSSIELE DISTRIBUTION TO PHYSICIANS.

(3) Develop & methud of peer review of medical reports pre-
pared by the commission refersal doctorsy .

(4) Assist the administrator ¢o determine eligibility and reason-
ablehess of the corapsneation payments for medical, kospital, drug,
and sursing services. The administrator shall assign sufficient
investigators to the medical section to provide contrel over such

enditure, . i

{5} Yssue 1 policy mannal a5 to the basis upon which referrals to
other than commission specialists will be made; ;

(6) Secure the services of a pharmacist on a full or part-time
:asis 1o astist the claims section of the burcan in the review of drug

ils.

two medical staff members who shall be specially trained in medi-
cal-legal analysis: Fhe spocialists shall write cvaluations of medicai-
Iegal problems upon assignment by other hearing cxsminers or the
commission. The director of administrative scrvices upon conmmis-
sion advice shell assign such employess to a salary schedule com-
mensurate with cxpertise required of them.

(D} The commission shall require that prior to any examination,
a physician to whom a claimant i refecred for cxamnination receives
all necessary medical infarmation in the claim fite about the claim-
ant and z complete statement as to the purpese of the examination.

4121.40 Directars of disirici offices; investigators [BfL. -

8-22-86}

(A} The administrator of the burean of workers' compensation
shall ‘eppoint 2 district director for each district office. Burean
districe directors shall have the following duties;

(1} Provide each claimant and empioyer fair, impartial, and
sequal jreatment;

(2} Recommend any needed improvements for chaziges in staff
size and accessibility to district offices; '

{3) Recommend to the administcator appropriate action con-
corating any alisgations of misconduct, abuse of authority, or fraud
committed in his disirict office;

(4) Bnsure that il current bureatt rules and operafing proce-
dures are carried out by all employees under his direction;

(5} Assist claiments and employers who coatzct the distriet
office for information or assistance with respeet to chiims process-
ing and coverage.

(B} The administrator shall assign to each distriet office an-
adequale oumber of investigaters and fiel auditors.

{C) The commissioa shall designate two hearing cxaminers and

3
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District dircetors shall make investigators available to district
. hearing officers as needed.
1N ADPITION TO OTHER DUTIES THE ADMINISTRA-
TOR MAY ASSIGN TO INVESTIGATORS, THEY SHALL,
AT THE DISTRICT DIRECTORS® DIRECTION, INVEST}-
GATE ALLEGED INSTANCES OF PERSONS. RECEIVING
COMPENSATION PURSUANT TO SECTION 4123.58 OF
 THE REVISED CODE AND ENGAGING 1Y REMUNERA-
TIVE EMPLOYMENT THAT IS INCOMPATIBLE WITH
THE TERMS OF THAT SECTION.

4121.47 Violation of specific safety rule; arder f0 cor-
reci; employer’s eppeal; depesit of penaltics [EfT. 8-22-36]

{A) NO EMPLOYER SHALL VIOLATE A SPECIFIC
SAFETY. RULE OF THE INDUSTRIAL COMMISSION OR
ACT OF THE GENERAL ASSEMBLY ADOPTED PURSLL
ANT TO SECTION 4121.13 OR 4121131 OF THE REVISED
CODE. ’

(B) WHERE THE. COMMISSION, [N THE COURSE OF
ITS BETERMINATION OF A CLAIM FOR AN ADDI-
TIONAL AWARD UNDER SECTION 35 OF ARTICLE 1,
-OHIO CONSTITUTION, FINDS THE EMPLOYEBR GUILTY
OF VIOLATING DIVISION (A) OF THIS SECTION, IT
SHALL, IN ADDITION TO ANY AWARD PAID TO THE
CLAIMANT, ISSUE AN ORDER TG CORRECT THE VIO-
LATION WITHIN SUCH PERIOD OF TIME AS THE COM-
MISSION FIXES. FOR ANY VIOLATION OCCURRING
WITHIN TWENTY-FOUR MONTHS OF THE LAST VIOLA-
TION, THE COMMISSION SHALL ASSESS AGAINST THE
EMPLOYER A CIVIL PENALTY ™ AN AMOUNT THE
COMMISSION DETERMINES UP TO A MAXIMUM OF
FIFTY THOUSAND DOLLARS FOR EACH VIGLATION. IN
FIXING THE BXACT PENALTY, THE COMMISSION
SHALL BASE [TS DECISION UPON THE SIZE OF THE
EMPLOYER AS MEASURED BY THE NUMEBER CF
EMPLOYEES, ASSETS, AND EARNINGS OF THRE
EMPLOYER. ,

' €} AN EMPLOYRER, DISSATISFIED WITH THE IMPO-
SITION OF A CIVIL PENALTY PURSUANT TO DIVISION
(B) OF THIS SECTION MAY APPEAL THE COMMIS-
SION'S DECISION TO A COURT OF COMMON FLEAS

~ PURSUANT TO THE RULES OF CIVIL PROCEDURE. AN
APPRAL OPRRATES TO STAY THE PAYMENT OF THE

FINE PRNDING THE APPEAL. ¢
(DY THE COMMISSION SHALL DEPOSIT ALL PENAL-

TIRS COLLECTED PURSUANT TC THIS SECTION INTHE -

[OCCUPATIONAL SAFETY LOAN PROGRAM FUND
ESTABLISHED PURSUANT TO SECTION 412148 OF THE
REVISED CODE. .

412148 Occupaiional safety loan program; limitations;
occupational safety loan fimd {EIf. 8-22-86}

(A} BEGINNING ONE YEAR AFTER THE EFFECTIVE
DATE OF THIS SECTION, THE INDUSTRIAL COMMIS-
SION SHALL OFERATE AN QCCUPATIONAL SAFETY
LOAN PROGRAM. THE COMMISSION MAY ADCPT
RULES, EMPLOY PERSONNEL, AND DO ALL THINGS
NECESSARY FOR THAT PURPOSE.

‘(By THE OCCUPATIONAL SAFETY LOAN PROGRAM
SHALL MAKE LOANS TO EMPLOYERS AT RATES FIXED
BY THE COMMISSION AND THAT ARE BELOW THE
RATES THE EMPLOYER WoULD OTHERWISE BE ABLE
TO OBTAIM FROM ANY OTHER SOURCE FOR THE PUR-
POSE OF 5LLOW]NG THE EMPLOYER TO IMPROVE,
iNSTALL, OR BRECT EQUIPMENT THAT REDUCES
HAZARDS IN THE EMPLOYER'S WORKPLACE AND
THAT PROMOTES THE HEALTH AND SAFETY OF
WORKERS.

THE COMMISSION MAY NOT LOAN TO ANY
EMPLOYER MORE THAN FIFTEEN THOUSAND DOL-
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LARS PER FISCAL YEAR WITH REPAYMENT OF PRIN-
CIPAL AND INTEREST UPON SUCH TERMS AS THE
COMMISSION FIXES. -

(€} THERE IS HEREBY ESTABLISHED THE OCCUPA-
TIONAL SAFETY LOAN FUND, WHICH SHALL BE N
THE CUSTODY OF THE TREASURER. OF STATE. THE
FUND SHALL CONSIST OF ALL PENALTIES COL-
LECTED PURSUANT TO SECTION 4121.47 OF THE
REVISED CODE AND SRALL BE USED BY THE COMMIS:
SION SOLELY FOR THE PURPOSES [DENTIFIED IN THIS
SECTION.

i
412163 Lising maintepance payments ESE. 8-22-8]

Clainants who the industrial commission determines could
prohably be rehabititated 1o achieve the goals sgiablished by section
212161 of the Revised Code and who agres to undergo rchabilita-
tion shall be paid living mainicnance payments for a period o7
periods which do not cxceed six months in the aggregate, uniess
review by the commission of its designee reveals that the ¢lnimant
will be benofited by an exicnsion of such paymenta.

Livisg maintenance payments shall be paid in weokly amoums,
B0t 1o excesd the amount the clabmant would receive if the claimant
were being compensated for terporary totst disability, byt not less

* thae fifty per cent of the currctt state average weekly wage-

A claimant reodiving such Jiving maintenapce psyments shall be
deemed to be temporarily totally disabled and shall receive no
payment of any type of compensation except 25 provided by division

of seclion 4123.57 of the Revised Code for the periods
during which the claimant is receiving living malatenance pay-
ments.

412167 Reemployment to be enconraged; payment for
wage bogses of rehabilitated employee [EfY, 8-22-86]

“Tike industriat commission shall adopt rules for;

{A) FOR. the gemant of recmployment of claimaats whoe
have successfully completed prescribed rehabilitation programs by
payment from the surplus fund catablished by section 4123.34 of

the Revised Code to employess who employ of resmploy the claim-

ants. The poriod or periods of payments shalf not eaveed six manths .

in the aggrepats, vnkcss the industrial commission or its designec
detersines that the claimant will be benclited by an exiensien of
paymests.

(B) REGUIRING PAYMENT, IN THE SAME MANNER

AS LIVING MARNTENANCE PAYMENTS ARE MADE
PURSUANT TO SECTION 4121.63 OF THE REYISED COUE,
TO THE CLAIMANT WHO COMPLETES A REHABILITA-
TION TRAINING PROGRAM AND RETURNS TO
BEMPLOYMENT, BUT WHO SUFFERS A WAGE LOSS
COMPARED TO THE WAGE THE CLAIMANT WAS
RECEIVING AT THE TIME OF INJURY, PAYMENTS PER
WEEK . SHALL BE SIXTY-SIX AND TWO-THIRDS PER
CENT OF THE DIFFERENCE, IF ANY, BETWEEN THE
CLAIMANT'S WEBKLY WAGE AT THE TIME OF INJURY
AMND THE WEEKLY WAGE RECEIVED WHILE
EMPLOYED, UP TO A MAXIMUM PAYMENT PER WEEK
EQUAL TC THE STATEWIDE AYERAGE WEHEKLY WAGE.
THE PAYMENTS MAY CONTINUE FOR UP TO A MAXI-
MUM OF TWO HUNDRED- WEEKS BUT SHALL BE
REDUCED BY THE CORRESPONDING NUMBER OF
WEEKS IN WHICH THE CLAIMANT RECEIVES PAY-
MENTS PURSUANT TO DIVISION (B} OF SECTION
4123.56 OF THE REVISED CODE.

411169 Compensation plans for commission employees
not inchuded in collective bargaining umits; cooperation from
oiher agencies; referrals to rehabilitation services commis-
sien [Eff. 5-22-86)

(A)} THE INDUSTRIAL COMMISSION, WITH THE
APPROVAL OF THESTATE HEMPLOYEE COMPENSATION
BOARD, MAY ESTABLISH COMPENSATION PLANS,

June 1486
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INCLUDING SCHEDULES OF HOURLY RATES, FOR THE
COMPENSATION OF PROFESSIONAL, ADMINISTRA-
TIVE, AND MANAGERIAL EMPLOYEES WHO ARE
EMPLOYED TO FULFILL THE DUTIES PLACED UPON
THE COMMISSION PURSUANT TO SECTIONS 412161 TO
412169 OF THE REVISED CODE. THE COMMISSION MAY
ESTABLISH RULES OR POLICIES FOR THE ADMINIS-
TmON OF THE RESPECTIVE COMPENSATION
P 3 S

THIS DIVISION DOES NOT APPLY TO EMPLOYEES
FOR WHOM THE STATE EMPLOYMENT RELATIONS
BOARD ESTABLISHES APPRGPRIATE BARGAINING

UNITS PURSUANT TO SECTION 4117.0¢ OF THE
" REVISED CODE.

{B) The industrial commission may cmploy the services and
yesources of any public entity or private porson, busiaess, or associ-
siion in fulfifing the dutics placcd npon the industrish commission
by sections 4121.61 10 412169 of the Revised Code, The rehabilita-
lion seyvices commission, the buresr of employment services, and
any other public officer, employoe, or ageacy shall give to the
industsial commission Full cooperation and shall at the roquest of
the indiistrial commission cater into a written agroement stating
the proccitures and eriteria for referring, acoopting, and providing
services to claimaats in tke job ptaccment and rehabilitation cfforts
of 1he industrial commission on behalf of 2 claimant when seferred
by the industrial commission.

C} In appropriate- cases, the indusirial commission may
refer o candidaté to the rehabilitation scrvices commission for par-
ticipation in a -program of the rchabilitation services commission.
For that purpose, the iodustrial comsmission shall compensate the
rebabititation services commission for the nonfederal portion of its
services.

412170 Labor-management government advisory com-
mitéee [EH. B-12-86) .
{A) THERE IS HEREBY CREATED THE LABOR-MAN-
AGEMENT GOVERNMEBENT ADVISORY COMMITTEE
CONSISTING OF FOURTEEN MEMBERS APPOINTED AS
FOLLOWS: °

() THE GOVERNOR, WITH THE ADVICE AND CON-
SENT OF THE SENATE, SHALL AFPOINT FOUR MEM-
BERS WHQ, BY TRAINING AND VOCATION, ARE REP-
RESENTATIVE OF LABOR AND FOUR MEMBERS WHO,
BY TRAINING AND VOCATION, ARE REPRESENTATIVE
OF BMPLOYEBRS.

(2) EX OFFICIO, THE CHAIRMEN OF THE STANDING
COMMITTEES OF THE HOUSE OF REPRESENTATIVES
AND THE SENATE TO WHICH LEGISLATION CON-

- CERNED WITH WORKERS' COMPENSATION 1S CUS-
TOMARILY REFERRED. A CHAIRMAN MAY DESIG-
NATE THE VICE-CHAIRMAN OF THE COMMITTEE TO
SERVE IN HIS PLACE. .

(3) ONE PERSON WHO BY TRAINING AND VOCA-
TION REPRESENTS LABOR AND OME PERSON WHO BY
TRAINING AND VOCATION REPRESENTS EMPLOYERS
OF DIFFERING. POLITICAL PARTIES APPOINTED BY
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES.

(4) ONB PERSON WHO BY TRAINING AND VOCA-

" TION REPRESENTS LABOR AND ONE PERSON WHO BY
TRAINING AND VOCATION REPRESENTS EMPLOYERS
OF DIFFERING POLITICAL PARTIES APPOINTED BY
THE PRESIDENT OF THE SENATE.

(B) MEMBERS A DOINTED BY THE GOVERNOR
SHALL SERVE FOR A TERM OF SIX YEARS WITH EACH
TERM ENDING ON THE SAME DAY OF THE YEAR IN
WHICH THE MEMBER WAS FIRST APPOINTED, EXCEPT
THAT BACH MEMBER SHALL SERVE FOR A PERIOD OF
SIXTY ADDITIONAL DAYS AT THE END OF HIS TERM
OR UNTIS HIS SUCCESSOR 1S APPOINTED AND QUALI-
FIES, WHICHEYER DATE OCCURS FIRST. OF THE MEM-
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BERS FIRST APPOINTED TO THE COMMISSION BY THE
GOYERNOR, ONE MEMBER EACH REPRESENTING
LABOR AND MANAGEMENT SHALL SERVE AN [NITIAL
TERM OF TWO YEARS, ONE MEMBER BACH REPRE-
SENTING LABOR AND MANAGEMENT SHALL SERVE A
TERM OF FOUR YBARS, AND THE REMAINING TWO

MEMBERS SHALL SERVE FULL SIX-YEAR TERMS. THE -

MEMBERS INITIALLY APPOINTED BY THE SPEAKER OF
THE HOUSE OF REPRESENTATIVES AND THE PRESL
DENT OF THE SENATE SHALL SERVE A TERM OF SIX
YEARS. THEREAFTER, MEMBERS SHALL BE
APPOINTED TO  AND SERVE FULL SIX-YEAR TERMS.
MEMBERS ARE ELIGIBLE FOR REAPPOINTMENT TO
ANY NUMBER OF ADDITIONAL TERMS.

‘LEGISLATIVE MEMBERS SHALL SERVE A TERM
THAT COINCIDES WITH THR TWO-YEAR LEGISLATIVE
SESSION IN WHICH THBY ARE FIRST APPOINTED
WITH EACH TERM ENDING ON THE THIRTY-FIRST
DAY OF PECEMEER OF THE EVEN-NUMBERED YEAR.
LEGISLATIVE MEMBERS ARE ELIGIBLE FOR RBAP-
POINTMENT. ,

VACANCIES ON THE COMMITTEE SHALL BE FILLED
IN THE SAME MANNER AS THE ORIGINAL -APPOINT-
MENT. ALL MEMBERS OF THE COMMITTEE SHALL
SERVE WITHOUT ADDITIONAL COMPENSATION BUT
SHALL BE REIMBURSED BY THE. INDUSTRIAL COB4-
MISSION FOR ACTUAL AND NECESSARY EXPENSES.

THE COMMITTEE SHALL ADVISE THE INDUSTRIAL
COMMISSION ON THE QUALITY AND EFFECTIVENESS
OF REHARILITATION SERVICES AND MAKE RECOM-
MENDATIONS PBRTAINING TO THE COMMISSION'S
REHABILITATION PROGRAM, INCLUDING THE OPERA-
TION OF THAT PROGRAM.

- THE LABOR-MANAGEMENT GOVERNMENT ADVI-
SORY COMMITTER SHALL RECOMMEND TO THE COM-
MISSION THREE CANDIDATES FOR THE POSITION OF
DIRECTOR OF REHABILITATION. THE CANDIDATES
SHALL BE CHOSEN FOR THEIR ABILITY AND BACK-
GROUND IN THE FIELD OF REHABILITATION. THE
COMMISSION SHALL SELECT A DIRECTOR FROM THE
LIST OF CANDIDATES.

4121.80 Intentionaltort; time limits; court to determine
Hability; commission to determine damages; intentional tort
fund: attorney fees; definition of intentional tort; applicabil-
ity [Eff. 8-12-86}) .

(A) IF INJURY, OCCUPATIONAL DISEASE, OR DEATH

RESULTS TO ANY EMPLOYEE FROM THE INTEN-

TIONAL TORT OF HIS EMFLOYER, THE EMPLOYEE CGR
THE DEPENDENTS OF A DECEASED EMPLOYEE HAVE
THE RIGHT TO RECRIVE WORKERS' COMPENSATION

BENEFITS UNDER CHAPTER 4123. OF THE REVISED .

CODE AND HAVE A CAUSE OF ACTION AGAINST THE
EMPLOYER FOR AN EXCESS OF DAMAGES OVER THE
AMOUNT RECEIVED OR RECEIVABLE UNDER CHAP-
TER 4123, OF THE REVISED CODE AND SECTICN 35,
ARTICLE I OF THE OHHO CONSTITUTION OR ANY BEN-
EFIT OR AMOUNT, THE COST OF WHICH HAS BEEN
PROVIDED OR WHOLLY PAID FOR BY THE EMPLOYER.

THE CAUSE OF ACTION SHALL BE BROUGHT IN THE.

COUNTY WHERE THE INJURY WAS SUSTAINED OR
THE EXPOSURE PRIMARILY CAUSING THE DISEASE
ALLEGED TO BE CONTRACTED OCCURRED. THE
CLAIM ON BEHALF OF THE DEPENDENTS OF A
DECEASED EMPLOYEE SHALL BE ASSERTED BY THE
EMPLOYEE'S ESTATE. ALL DEFENSES ARE PRESERVED
FOR AND SHALL BE AYAILABLE TOTHE EMPLOYER IN

 DEFENDING AGAINST AN ACTION BROUGHT UNDER

THIS SECTION. ANY ACTION PURSUANT TO THIS SEC-
TION SHALL BE BROUGHT WITHIN ONE YEAR OF THE

f‘-"«'?ﬂh.,
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EMPLOYEE'S DEATH OR THE DATE ON WHICH THE
EMPLOYEE XNEW OR THROUGH THE EXERCISE OF
REASONABLE DILIGENCE SHOULD HAVE KNOWN OF
THE INFJURY, DISEASE. OR QONDITION, WHICHEVER
DATE OCCURS FIRST. IN NO.EVENT SHALL ANY
ACTION BE BROUGHT PURSUANT TO THIS SECTION
MORE THAN TWO YEARS AFTER THE OCCURRENCE
OF THE ACT CONSTITUTING THE ALLEGED INTEN-
TIONAL TORT. i -

(B IT 1S PECLARED THAT ENACTMENT OF CBAP-
TER 4123. OF THE REVISED CODE AND THE ESTABLISH-
MENT OF THE WORKERS” COMPENSATION SYSTEM IS
INTENDED TO REMOVE FROM THE COMMON LAW

YORT SYSTEM ALL DISPUTES BETWEEN GR AMONG
BEMPLOYERS AND EMPLOYFES REGARDING THE COM-
PENSATION TO BE RECEIVED FOR INJURY OR DEATH
TO AN .EMPLOYEE EXCBPT AS HEREIN EXPRESSLY
PROVIDED, AND TO BSTABLISH A SYSTEM WHICH
.COMPENSATES EVEN THOUGH THE INJURY OR
DEATH OF AN EMPLOYEE MAY BE CAUSED BY HIS
OWN FAULT OR THE FAULT OF A CO-BMPLOYEE;
THAT THE [MMUNITY ESTABLISHED IN SECTION 135,
ARTICLE O OF THE OHIO CONSTITUTION AND SEC.
TIONS 4123.74 AND 4123.741 OF THE REVISED CODE 1§
AN ESSENTIAL ASPECT OF OHIO'S WORKERS' COM-
PENSATION SYSTEM: THAT THE {NTENT OF THE LEG-
ISLATURE IN PROVIDING IMMUNETY FROM COMMON
AW SUIT IS T0 PROTECT THOSE SO IMMUNIZED
'FROM LITIGATION OUTSIDE THE WORKERS' COMPEN-
SATION SYSTEM EXCEPT AS HEREIN EXPRESSLY PRO-
VIDED; AND THAT IT IS THE LEGISLATIVE INTENT TO
PROMOTE PROMPT JUDICIAL RESOLUTION OF THE
QUESTION OF WHETHER A SUIT BASED UPON A
CLAIM OF AN INTENTIONAL TORT FROSECUTED
UNDER THE ASSERTED AUTHORITY OF THIS SECTION
IS OR 1S NOT AN INTENTIONAL TORT AND THERE-
FORE iS OR IS NOT PROHIBITED BY THE IMMUNITY
GRANTED UNDER SECTION 35, ARTICLE If OF THE
OHIO- CONSTITUTION AND CHAPTER 4123, OF THE
REVISED CODB. .

(C) NOTWITHSTANDING ANY OTHER PROVISION
OF LAW OR RULE TO THE CONTRARY, AND CONSIS-
TENT WITH THE LEGISLATIVE FINDINGS OF INTENT
TO PROMOTE PROMPT JUDICIAL RESOLUTION OF
ISSUES OF IMMUNITY FROM LITIGATION UNDER
CHAPTER 4423, OF THE REVISED CODE, THE COURT
SHALL DISMISS THE ACTION:

{1} UPON MOTION FOR SUMMARY JUDGMENT, {13
FINDS, PURSUANT TO RULE $6 OF THE RULES OF CIVIL
SROCEDURE THE FACTS REQUIRED TO BE PROVED BY

'PIVISION (B} OF THIS SECTION DO NOT EXIST;

{2) UPON A TIMELY MOTION FOR A DIRECTED VER-
DICT AGAINST THE PLAINTIFF If AFTER CONSIDER-
ING ALL THE E¥IDENCE AND EVERY INFERENCE
LEGITIMATELY AND REASONABLY RAISED THEREBY
MOST FAVORABLY TO THE PLAINYIFF, THE COURT
DPETERMENES THAT THERE I5 NOT SUFFICIENT EVI-
DENCE TO FIND THE FACTS REQUIRED T0 BE FROVEN.

(D) IN ANY ACTION BROUGHT PURSUANT TO THIS
SECTION, THE COURT IS LIMITED TO A DETERMINA-
TION AS TO WHETHER OR NOT THE EMPLOYER IS LIA-
BLE FOR DAMAGES ON THE BASIS THAT THE

[

EMPLOYER COMMITTED AN INTENTIONAL TORT. i

THE COURT DETERMINES THAT THE EMPLOYEE OR

HIS BSTATE IS ENTITLED TO AN AWARD UNDER THIS
SECTION AND THAT DETERMINATION HAS BECOME
FINAL, THE INDUSTRIAL COMMISSION SHALL, AFTER
HEARING, DETERMINE WHAT AMOUNT OF DAMAGES
SHOULD BE AWARDED. FOR THAT PURPOSE, THE
COMMISSION HAS ORIGINAL J URISDICTION. IN MAK-
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ING THAT DETERMIMATION, THE COMMISSION

SHALL COMSIDER THE COMPENSATION AND BENE-
FITS PAYABLE UNDER CHAPTER 4123, OF THE REVISED
CODE AND THE NET FINANCIAL LOSS TC THE
EMPLOYEE CAUSED- BY THE EMPLOYER'S INTEN-
TIONAL TORT. IN NO EVENT SHALL THE TOTAL
AMOUNT TO BE RECEIVED BY THE EMPLOYEE OR HIS
ESTATE FROM THE INTENTIONAL TORT AWARD BE
LESS THAN FIFTY PER CENT OF NOR MORE THAN
THREE TIMES THE TOTAL COMPENSATION RECEIVA-
BLE PURSUANT TO CHAPTER 4123. OF THE REVISED
COPE, BUT IN NO EVENT MAY AN AWARD UNDER
THIS SECTION EXCEED ONE MILLION DOLLARS. PAY-
MENTS.OF AN AWARD MADE PURSUANT TO THIS SEC-
T1ON SHALL BE FROM THE INTENTIONAL TORT FUND.
ALEL LEGAL FEES, INCLUDING ATTORMEY FEES AB
FIXED BY THE INDUSTRIAL COMMISSION, INCURRED
BY AN EMPLOYER IN DEFENDING AN ACTION
BROUGHT PURSUANT TO THIS SECTION SHALL BE
PAID BY THE INTENTEONAL TORT FUND.

{E) THERE IS HEREBY ESTABLISHED AN DNTEN-
TIONAL TORT FUND, WHICH SHALL BE IN THE CUS-
TODY OF THE TREASURER OF STATE. EVERY FUBLIC
AND PRIVATE EMPLOYER, INCLUDING SELF-INSUR-

. ING EMPLOYERS, SHALL PAY INTO THE FUND ANNU-

ALLY AN AMOUNT FIXED BY THE INDUSTRIAL COM-
MISSION AND BASED UPON THE MANNER OF RATE
COMPUTATION BSTABLISHED BY SECTION 4121.29.OF
THE REVISED CODE. THE FUND SHALL BE UNDER THE
CONTROL OF THE COMMISSION AND THE COMMIS-
SION SHALL AROFT BY RULE PROCEDURES TO GOV-
ERN THE RECEPTION OF CLAIMS AGAINST THE FURD
PURSUANT TO THIS SECTION AND DISBURSEMENTS
FROM THE FUND-

(N} THE COMMISSION SHALL MAKE RULES CON-
CERNING THE PAYMENT OF ATTORNEY FEES BY
CLAIMANTS AND EMPLOYERS IN ACTIONS BROUGHT

PURSUANT TO THIS SECTEON AND SHALL PROTECT .

PARTIES AGAINST UNFAIR FEES. THE COMMISSION
SHALL FIX THE AMOUNT OF FRES IN THE BVENT OF A
CONTROVERSY IN RESPECT THERETO. THE COMMIS-
SION AND THE BUREAU OF WORKERS' COMPENSA-
TION SHALL PROMINENTLY DISPLAY IN ALL AREAS
OF AN OFFICE WHICH CLAIMANTS FREQUENT A
NOTICE TO THE EFFECT THAT THE COMMISSION HAS
STATUTORY AUTHORITY TO RESOLVE FEE DISPUTES.
THE COMMISSION SHALL MAKE RULES DESIGNED TO
PREVENT THE SOLICITATION OF EMPLOYMENT IN
THE PROSECUTION OR DEFENSE OF ACTIONS
BROUGHT UNDER THIS SECTION AND MAY INQUIRE
INTO THE AMOUNTS OF FEES CHARGED EMPLOYERS
OR CLAIMANTS BY ATTORNEYS FOR SERVICES IN
MATTERS RELATIVE TO ACTIONS BROUGHT UNDER
THIS SECTION. '

(€) AS USED IN THIS SECTION:

{1) “INTENTIONAL TORT" IS AN ACT COMMITTED
WITH THE INTENT TO INJURE ANCTHER OR COMMIT-
TED WITH THE BELIEF THAT THE INJURY IS SUBSTAN-
TIALLY CERTAIN TQ OCCUR.

DELIBERATE REMOVAL BY THE EMPLOYER OF AN
EQUIPMENT SAFETY GUARD OR DELIBERATE MISRED-
RESENTATION OF A TOXIC OR HAZARDOUS SUB-
STANCE IS EVIDENCE, THE PRESUMPTION OF WHICH
MAY BE REBUTTED, OF AN ACT COMMITTED WITH
THE INTENT TO INJURE ANOTHER IF INJURY OR AN
OCCUPATIONAL DISEASE OR CONDITION OCCURS AS

- A DIRBCT RESULT.

“SUBSTANTIALLY CERTAIN" MEANS THAT AN
EMPLOYER ACTS WITH DELIBERATE INTENT TO
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CAUSE AN EMPLOYEE TO SUFFER INJURY, DISEASE,

CONDITION, OR DEATH.

€} “"EMPLOYER,” “EMPLOYEE,” AND “INJURY™
HAVE THE SAME MEANINGS GIVEN THOSE TERMS IN
SECTION 4123.91 OF THE REVISED CODE.

() THIS SECTION APPLIES TO AND GOVERNS ANY
ACTION BASED UPON A CLAIM YHAT AN EMPLOYER
COMMIITED AN INTENTIONAL TORT AGAINST AN
EMPLOYEE PENDING IN ANY COURT ON THE EFFEC-
TIVE DATE OF THIS SECTION AND ALL CLAIMS OR
ACTIONS FILED ON OR AFTER THE EFFECTIVE DATE,
NOTWITHSTANDING ANY PROVISIONS OF ANY FRIOR
STATUTE OR RULE OF LAW OF THIS STATE.

-4123.01 Definitions [Eff. 8-22-86}

As psed-in Chapter 4123, of the Revised-Code:

(A){) *Emgloyee,” “workman,” or “operative” means:

£3)(a) Every person in the service of the state, or of any county,
municipal corperation, fownaship, of school district therehn, includ-
ing coguiar members of fawfully constituted police and fire depart-
ments of municipal coeporations and townships, whether paid or
volunteer, and wherever serving within the statc or on temporary
assignment outside thereof, and exccutive officors of beards of edu-
caticn, under any appointment of contract of hire, express or
implied, oral or written, including any elected official of the state,
ar of any couity, municipal corparation, of township, of members
of boards of education; : .

{35) Every person in the service of any person, fitm, or privats
carporation, including any public service corporation, that €&} (I)
cmploys one or wors workmen oF operatives rogatarfy in the same
business or in or about the same cstsblishmeat under any contract

of hire, cxpress or implicd, oral o written, including aliens and
minars, heusehold workers who catn ong hundred sixty dollars or
mare in cash in any calendar quarter from a single housekold zud
-casual workes who ¢arn one kundred sixty dollacs ar more in cash
in any calendar quarter from & single employer, but-net-including
: am - ton; or (b} (i) is bownd by any
such contract of hire or by amy other written contract, {o pay into
the state insurance fund the preminms provided by Chapter 4123,
" of the Revised Code.

Every person in the service of any independent conteactor or
subcontractor who has failed to pay into the stale insurance fund
the amount of premium detcrmined and fixed by the industrial
commission for his cmployment or occpation or to elect to pay
compensation: directly to his injured and to the dependents of his

- kitled cmployess, as provided in section 4123.35 of the Revised

Code, shall be comsidered s the employee-of the persan who hes
entered inte a cotract, whether written or. vorbal, with such inde-
perdent contracior unless such employees of their legal representa-
tives or bencficiarics elecl, after injury or death, to regard such
independent-contractor as the craployer.

£3%2) “BMPLOYEE,” “WORKMAN," OR “OPERATIVE”
DOES NOT MEARN:

(a) A DULY ORDAINED, COMMISSIONED, OR
LICENSED MINISTER OR ASSISTANT OR ASSOCIATE
MINISTER OF A CHURCH RN THE EXERCISE OF HIE
MINISTRY; OR - - o

(b) ANY OFFICER OF A FAMILY- FARM CORPORA-
TION.

If an employer is 2 parincrship, sofe proprictership, of family
farin corporation, such employer mzy clest to inclade as ua
“gmployce™ within this chapter, any member af such parinership,
the owner of the sole propristorship, or the officers of the family
farm corporation. In the event of such election, the employer shali
serve upon the cominission written notice naming the persons to be
covered, include such employee's remuseration for premium pur-

i all futurs payroll ceports, and no such preprictor, or part-
ner shall be deemed an cmployee within this division entil such
notice has been soeved. -

1986 Session Laws—Full Text

5-358

For informational purposes enky, the burcan of warkers' com-
pensation shall prescribe such language as it considers appropriate,
on such of its forims us it considers appropriate, to advise cmployers
of their right of—eleation TO ELECT TO INCLUDE AS AN
“EMPLOYRE” WITHIN THIS CHAPTER A SOLE PROPR]-
ETOR. ANY MEMBER OF A PARTNERSHIP, OR' THE
OFFICERS OF A FAMILY FARM CORPORATION under

gk of this section and that they shovld check any
health and disabikity insurance policy, or ather farm of health and
disability plan ot contract, presenily covering them, or the purchase
of which they may be considering, to determing whether such pol-
icy, plan, or contract cacludes beneFits for iliness or injury that they
might have elected to have covered by workers” compensation.

{(P) “Bmployes™ means:

(1) The state, including sate hospitals, each county, mupicipal
corporation, township, schodl district, and hespital owped by a
political subdivision or subdivisions other than the state;

{2) Byery persan, firm, and private corporation, including any
public scrvice. corporation, that (a} has in service ofte OF More
workmen or operatives regularly in the same business or in or about
the same establishment under any contract of hire, express of
implisd, oral or writien, or {b) is bound by any such contract of bire
or by any other written contract, to pay Into the insurance fund the
premiume provided by Chapter 4123, of the Revised Code.

All such employers are subject to Chapter 4123, of the Revised
Code. Any member of a firm or association, who regularly performs
manual labor in or about a mine, factory, or other establishment,
incinding a household establishment, shalf be.considered a wark-
man or aporative in determining whother such person, firm, or

private corporation, or public service corporetion, has in ite service, -

one or more workmen and the income derived from such labor shall

“be reported to the industrial commission as part of the payroll of

such cinployer, and such member shall thereupon be entitled-to all

the benefils of an employee.
(C) “Injury™ includes any injury. whetber caused by extemad

accidental means or accidenial in character and resuit, received in .

the coniss of, and arjsing out of, the injured emplayec's employ-
ment. “INJURY" DOES NOT INCLUDE:;

. (1) PSYCHIATRIC CONDITIONS EXCBPT WHERE THE -
CONDITIONS HAVE ARISEN FROM AN INJURY OR

OCCUPATIONAL DISEASE;
(2). INJURY OR DISABILITY CAUSED PRIMARILY BY
THE NATURAL DETERIORATION OF TISSUE, AN

ORGAN, OR PART OF THE BODY;

(3) INJURY OR DISABILITY INCURRED IN VOLUN- .

TARY PARTICIPATION IN AN EMPLOYEBR-SPONSORED
RECREATION OR FITNESS ACTIVITY IF THE
£MPLOYEE SIGNS A WAIVER OF HIS RIGHT TO COM-
PENSATION OR BENEFITS UNDER CHAPTER 4123. OF
THE REVISED CODE PRIOR TO ENGAGING IN THE REC-
REATION OR FITNESS ACTIVITY.

(D} *Child" inclades 2 posthumous cbild and a child Iegally
adopted priar to the injury.

(E) “Family farm corporation™ means a corporation founded
for the purposc of farming agricuftural land in which the majority
of the voting stock is held by and the majority of the stockholders
are persons or (he spouse of persons related to cach other within the
fourth degree of Kinship, according to the rules of the civil law, and
at east one of the related persons is residing on or actively operat-
ing the faem, sud pone of whase stockholders are 2 corporation. A
family fapm corparation does not cease to qualify under this divi-
sion where, by reason of any devise, bequest, oF the operation of the
taws of descent or distribution, the ownership of shares of vating
stock is transferred to anothcr pezson, as long as that persor is
within the degrec of kinship stiputated in this division.

4523.28 Record of injurfes and oceupational diseases;
repart; fatlure to file report {Eff. 8-22-86]

Every employsr in this state shall keep a secord of 2ff injurics

and occupational discases, fatal or otherwise, received urAmntractod
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by his employees in the coursc of their employment znd cesnlling in
seven days of more of totsl disability. Within a weck after the
oeeusrenee ACQUIRING KMOWLEDGE of such an fnjuty o
Geath, thesefrom, apd-in the cvent of occupational discate or death
thercfrom, within onc week aftor tho-securroncs ACGUIRING
 KNOWLEDGE of or diagnosis of or death from 5aid occupational
.discase o of a report o such emplayer of such occupational disease
or death, a report thercaf shall be made in writing 1o the industrial
commissicn upoi bianks to be procured from the commtission for
that purpose. Such report shall state the name and matuze of the
tbusiness of the employer, the location of his establishment or place
_of work, the name, address, nature and duration of occupatien of
the injored, disabled, or deceasod employoe and, the time, the
nature, aad the caugs of injury, occupational diseass, or death, and
" suck other information a3 fs required by the commission.
The employer shall give a copy of cach such report to the
employce it conserns of his surviving dopendeats.
Mo employer shall refuse or neglect to make any report required
by this seotion.
FACH DAY THAT AN EMPLOYER FAILS TO FILE A
JREPORT REGUIRED BY THIS SECTION CONSTITUTES

AN ADDITIONAL DAY WITHIN THE TIME PERIOD-

GIVEN TO A CLAIMANT BY THE APPLICABLE STATUTE
OF LIMITATIONS FOR THE FILING OF A CLAIM BASED
. ON THE INJURY OR OCCUPATIONAL DISEASE, PRO-
VIDED THAT A FAILURE TQ FILE A RBPORT SHALL
NOT EXTEND THE APPLICABLE STATUTE OF LIMITA-
TIONS FOR MORE THAN TWO ADDITIONAL YEARS.

4123.29 Rates of premium; state insurance fund; alter-

native preiuium plans; duty to disseninate information [Eff.

8-22-86]

{A) The industrial commission shall clastify occupations or
industries with respect to their degres of hazard, and determine the
risks 6f the differont classes and fix the rales of premium of the
tisks of dhe same, based upon the total payroll in each of said
ctasses of otcupation of industry sufficicntly farge to provide a fund
far the compensation provided for in Chapter 4123, of the Revised
Code, and, to maintain 4 state insurance fond from ycar to year.
The rates shall be sct al & fevel that sssures the solvency of the
Fand, Where the payroll caunot be obtained or, in the opinion of the
commission, i not an adequate measurs for detesmining the pro-
mium to be paid for the degree of hazard, the commission may
determine the rates of premium upon such other basis, consistent
with insursnce principles, as iz equitable in view of the degree of
hazard, and whonever in such sections reference iz made to payroll
o expenditurc of wages with reference (0 fixing premiums, such
reference shall be construcd to have been made also to auch other
basis for fizing the rates of premium as the commission may deter-
mine under this section.

The commission it setting or revising rates shall furnish to
employers an adeguste explanation of the basis for the raws set.

. {8} THE COMMISSION, IN CONJUNCTION WiTH THE
BUREAU OF WORKERS" COMPENSATION, SHALL
DEVELOP AND MAKE AVAILABLE TO EMPLOYERS
WHO ARE PAYING PREMIUMS TO THE STATE INSUR-
ANCE FUND ALTERNATIVE PREMIUM PLANS. ALTER-
NATIVE PREMIUM PLANS SHALL INCLUDE RETRO-
SPECTIVE RATING PLANS. THE COMMISSION MAY
MAKE AVAILABLE PLANS UNDER WHICH AN
ADVANCED DEPOSIT MAY BE APPLIED AGAINST A
SPECIFIED DEDUCTIBLE AMOUNT PER CLAIM, AND A
PLAN THAT GROUPS, FOR RATING PURPOSES,
EMPLOYERS OF SIMILAR SIZE AND RISK, AND PCOLS
THE RISK OF THE EMPLOYERS WITHIN THE GROUP. IN
NO EVENT SHALL THIS BE CONSTRUED AS GRANTING
TO AN EMPLOYER THE PRIVILEGE TO PAY COMPEN-
SATION OR BENEFITS DIRECTLY.

THE COMMISSION, IN CONJUNCTION WITH THE
BUREAU, SHALL DEVELOP CLASSIFICATIONS OF

‘
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OCCUPATIONS OR INDUSTRIES THAT ARE SUFFI-
CIENTLY DISTINCT SO AS NOT TO GROUF EMPLOYERS
IN CLASSIFICATIONS THAT UNFAIRLY REPRESENT
THE RISKS OF EMPLOYMENT WITH THE EMPLOYER.

(C} THE ADMINISTRATOR SHALL GENERALLY PRO-
MOTE EMPLOYER PARTICIPATION IN THE STATE
INSURANCE FUND THROUGH THE REGULAR DISSEM]-
NATION OF INFORMATION TG ALL CLASSES OF
EMPLOYERS DESCRIBING THE ADVANTAGES AND
BENEFITS OF OPTING TO MAKE PREMIUM PAYMENTS
10 THE FUNP. TO THAT END, THE ADMINISTRATOR
SHALL REGULARLY MAKE EMPLOYERS AWARE OF
THE VARIQUS WORKERS' COMPENSATION PREMIUM
PACKAGES DEVELOPED AND OFFERED PURSUANT TO
THIS SECTION.

4123.34 Premium rates fixed and maintained; account-
ing; surplus; revisions of rates; premium payment secority
Find: discounts [ESf, 8-22-86]

The industrial commission, in the cxcreise of the powers and
discretion conferred upan it in section 4123.29 of the Revised Code,
shall fix and maintain, for ezch class of accupation, or industry, the
lowest passible rates of premium consistent with the maintenance of
a salvent state insorance fund 20d the creation and mainténance of
a reasonable surplus, after the payment of kegitimate claims for
injury, cccupational disease, and death that i may anthorize to be
paid from the state insurancs fund for the bencfit of injurcd, dis-

- eased, and the dependents of killed employees. In establishing rates,

Athe commission shall tzkc into account the necessity of ensuring
sufficient money is set aside in the premium payment security fund
1o cover any defaults in premium obligations. The commission shall
observe the following reguirements in classifying occupations or
industries and fixing the rates of premium for the risks of the same:

(A} Tt shall keep an accurate account of the money paid in
premiums by each of the soveral classts of ocoupations or indus-
tries, zud the losscs on account of injurics, eccupational disense,
and death of employess thereof, and it shall also keep 2n account of
the money Teccived from cach individual employer and the amount
of fosses incurvod against the state insorance fund on account of
injurics, occupationat disease, and death of the employees of such
employer.

(B} Ton per cent of the money paid into the state insurance
fund shalf be set aside for the creation of a surplus until such
sarplus shall amount to the sum of one hundred thowsand dollars,
after which time, whenever necessary in the judgment of the com-
mission to guarentee @ solvent state insueance fund, 2 sum not
exceeding five per cent of all the money paid into the state insuc-
ance fund shall be eredited to such surpluz fund. A revision of basic
rates shall be made anaually on the first day of July.

Revisions of basic rales shall be in acoordance with the gldest
four of the last five calendar years of the combined accident and
occupationil disease experience of the commission in the adwminis-
tration of scctions 4123.01 to 4123.94 of the Rovised Code, as
shown by the acoounts kepl =5 provided i this section; and the
commission shall adopt rules goveming said rates revisions, the
object of which shall be to make an equitable disteibution of losses
among the séveral classes of oocupeiion or industry, which rules
shalt be general in their application,

{C) The commission may apply that foem of rating system
which it finds is best caleulated to merit rate or individually rate
the risk more equitably, predicated upon the basis of its individual
industrial agcident and occupational disease expesience, and may
encourage and stimulate accident prevention. The commission shall
develop fixed and equitable rules controlling the fating system,
which rules shall conserve to each risk the basic principles of work-
ers’ contpensation surance.

(D) The comnnission, from the money paid into the state insur-
ance fund, shall scf aside into an account of the statc insurance
fund titled a premium payment securily fund sufficient money to
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pay For any premiums due from sn craployer and unceliected which

are in excess of the employer’s premium security deposic.

{£) THE COMMISSION MAY GRANT DISCOUNTS ON

PREMIUM RATES FOR EMPLOYERS WHO HAVE NOT
INCURRED A COMPENSABLE INJURY FOR ONE YBAR
OR MORE AND WHO:

€1) MAINTAIN AN EMPLOYEE SAFETY COMMITTEE
OR SIMILAR OKGANIZATION; OR

{2y MAKE PERIODIC SAFETY INSPECTIONS OF THE
WORKPLACE. -

“Ibe fund shail be in the custody of the treasurer of state and
disbursements thérefeom shall be made by the burcau of warkers’

compensation upon order of the industrial commission {0 the state -

insurance fund. The use of the moneys held by the premivm pay-
micat security fund shall be restricted to reimbursement to the state
tnsurance fund of premiemz duc and uncollected in excess of an
cmployer's premivm security deposit. The moncys constiteting: the
premium payment security fund shall be msintained wiihout vegard
16 or reliance upon any other fund. This section docs not prevent the
depasit or investment of the prominm payment security fund with
any other fund created by Chapter 4123, of the Revised Code, but
the premium payment socurity fund shal! be sepacate snd distinct
for- every cther purpase and a strict accounting thereof shslf be
‘maintained. . )

4123343 Compensation for haidicapped employees;
statutory surplus fuod; bearings; divect payméunis te
employee or dependents (EfL. 8-22-86}

This section shall b construed fiberaily 10 the end that smploy-
crs shall be cncouraged to cmplay and retain in their employment
handicapped employees as defined in this section. :

¢A) As used in this section, “handicapped smployes” means an
cmplayee who is afflicted with or subject to any physical of mentat
impairment, or both, wheiler congenital or due to en lajury of
disease of sych character that the impairment constitutes o handi-
cap in obtaining employment or would constitute a baedicap in
.obigini ployment il the employee should became wnom-
ployed and whase handicap is due to any of the following discases
or conditions:

(1) Epilepsy;

(2} Didbetes:

(3) Cardiac discase;

(4) Arthritis: 5

(5) Ampuitated foot, fog, arm or hand;

{6) Loss of sight of onc or both eyes or a i:anisl loss of uncor- -

rected vision of more than seventy-five per cont bilateraly;

(7} Residun} disabitity from poliomyelitis;

(8) Cercbral palsy:

(9) Multiple sclerosis;

{10} Parkinson’s discase;

{11) Cercbral vascular aceidenl;

(12) Tuberculosis;

{13) Silicosis;

(14) Psycho-neuretic disability following trcatment in a recog-
nized medical or mental institution;

{15} Hemophilia

(15) Chronic osteoiyelitis;

{17y Ankylosis of jeints;

(18) Hyper insulinism;

{19) Muscular dystrophies;

{20) Arterio-sclerasis;

{21) Thrombo-phlebitis;

{(22) Varicose veins;

(23} Cardiovascular apd, pulmonscy, OR RESFIRATORY
diseases of a fife fighter OR. POLICE OFFICER employed by a
municipal corporation or township as 2 regular member of a law-
fully constituted POLICE DEPARTMENT OR fire department;

(24) Coal miners” peumoconitsis, commanly seferred 1o a8

* splack lung discase”;
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{25) Disability with respect to which an individual has com-

pletedt a rehabilitation program conducted pursuant to scctions

412151 10 4121.69 of the Revised Code.

{B) Under the circumstances set forth in this scction all or such
portion as the commission shall determine of the compensation and
bencfits aid in any claim arising heseafter shalt be charged to and
paid from the statutory surplus fund greated under section 4123.34
of the Revised Codcund only the portion remzining shall be merit-
rated or ntherwise treated as part of the accident or gootpational
diseass experience of the employer. IF the employer is a self-insurer,

the proportion of such costs whether charged to such statutory

susplus fund in whole o in part shall be by way of direct payment
to such empléyec of his dependents or by way of reimbursement to
the seSf-fosures 2s the circumstances shall indicate. The provisions

- of this ssction are applicable only in cascs of death, total disability,

whether temporary of permanent, and ail dissbilities compensated
under division {GHB) of section 4123.57 of the Revised Code. The
commission shall adept rules spocifying the grounds upon which
chargss 10 the statutory surplus fund are to be made. The rules
shall prohibit as a grovads any agreement between employer and
claimant a5 to the merits of & claim and the amount of the charge.

{C) Any employer who advises the industrial commissien prior
1o the accurrence of an injury or occupational disease that it has in
its cmptoy a handicapped smployee as defined in this section shall
be entitled, in the event such a porson is injured, to 2 determination
hercunder. Any employer who fails to so notify the comrmission but

" miakes apphication for a- determination bereunder shall be entitied

{0 g determination il the commission finds that there was good
causc for the failure to pive notice of the employment of such a
handicapped cmployce. The commission shall, annually require
omployers to file an inventory of current handicapped emplayess.
Application for such determination shiill osly be made in ¢ases

whrc 3 handicapped cmplayce as defincd in this section or his

dependents elaims or is rooeiving an sward of compensation as a
result of an injury of ocenpational disease oocurfing of contracted
on or after the dale on which division {A) of this section [first
included the handicap of such employee. )

Upon the filing of such an application a staff hearing officer of
the iodustsial commission shall hold a hearing in accordance with
rules promulgated by the commission and rendes a determination in
the commission’s name. The administrator of the bureax of work-
ers* compensation shall b notified of all applications, and he or a

designated assistant, shall represent the interest of the statutory

surplas fund and may appear at the fearsing an the application. The
adminisirstor may appeat to 1he conunission the transfer as a repre-
sentative of the surpius fupd.

(D} The circomstarces under and the. manner in which such
apportionment shall be made are: .

£1) Whenever a handicapped employee 25 defined in this section
is injured ordisabled or dies as the result of an injury or occopa-
tionat discase sustained in the course of and arising out of his
employment ia this staic and the ‘industrial commission ‘awards
compensation therefor and when it apprars to the satisfaction of the
industrial commission that the injury or ccoupational disease o the

death resulting therefrom would rot bave gocurred but for the pre-

existing physical or mental impairmest of such handicapped
employec, alf compeasation and beaefils payable en account of such
disability or death shall be paid from such surplus fund.

{2) Whenever a handicapped employee a3 defined in this section
is injured or disabled oF dies us » result of an injury or ocenpational
Jiscase and the conumission finds that said injury or eccupational
disease wonld have been sustained or sufTesod without regard to the
empityee’s pre-sxisting impaizment bu that the resulting disability
or death was caused at least in part through aggravation of such
cmployes’s pre-cxisting disability, the eommission shal{ detesmine
in » mannsr which s cquitable and reasenable and based upon
medical evidence the amount of disabifity er proportion of the cost
of the dcath award which & attributable to ihe emgployet's pre-
existing disability and the ameunt so found shail b charged tosuch

statutary surplus fund.
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(E) The benefits and provisions of this section shall apply oniy
to empipyers who have complisd with the workers” compensation
act ejther through insurance with the state fund or by oblaining
‘peemission 1o pay compensation direcily under section 4123.35 of

" the Revised Code. -

(7} NO BMPLOYER SHALL IN ANY YEAR RECEIVE
CREDIT UNDER THIS SECTION IN AN AMOUNT
GREATER THAN THE PREMIUM HB PAID IF A STATE
FEIND EMPLOYER OR GREATER THAN HIS ASSESS-
MENTS IF A SELF-INSURING EMPLOYER.

(G} EMPLOYERS GRANTED PERMISSION TO PAY
COMPENSATION DIRECTLY UNDER SECTION 4123353
OF THE REVISED CODE MAY, FOR ALL CLAIMS MADE
AFTER JANUARY ‘1, 1987, FOR' COMPENSATION AND
BENEFITS UNDER THIS SECTION, PAY THE COMPEN-
SATION AND BENEFITS DIRECTLY TO THE EMPLOYEE
OR THE EMPLOYEE'S DEPENDENTS. IF AN EMPLOYER

_CHOOSES TO PAY COMPENSATION AND BENEFITS
DIRECTLY, HE SHALL RECRIVE NO MONEY QR CREDIT
FROM THE SURPLUS FUND FOR THE PAYMENT
UNDER THIS SECTION, NOR SHALL HE BE REQUIRED
TO PAY ANY AMOUNTS INTO THE SURPLUS FUND
THAT OTHERWISE WOULD BE ASSESSED FOR HANDI-
‘CAPPED EEIMBURSEMENTS FOR CLAIMS MADE
AFTER JANUARY 1, 1987. WHERE AN EMPLOYER
BLECTS TO PAY FOR COMPENSATION AND BENEFIES
PURSUANT TO THIS SECTION, HE SHALL ASSUME
RESPONSIBILITY FOR COMPENSATION AND BENEFITS
ARISING OUT OF CLAIMS MADE PRIOR TOJANUARY 1,
1987, AND SHALL NOT BE REQUIRED TO PAY ANY
AMOUNTS INTO THE SURPLUS FUND AND MAY NOT
RECEIVE ANY MONEY OR CREDIT FROM THAT FUND
ON ACCOUNT OF THIS SECTION.

41213.35 Payments to state Insurance fund; stendards,
‘surety bonds, applications, and cules for self-insurers [Eff.
8-22-86)

{A) Exccpt as provided in this scclion, every employer men-
tioned in division (B) (2] of section 4123.0} of the Revised Cade,
and cvery publicly owned utility shall semiannuatly in the months
of Fanuavy and July pay into the state insurance fund the amount
of premium Fixed by the industrial commission for the empioyment
ot oeeupation of such employer, the amount of which premoium to
Be go paid by each such employer 1o be determined by the classifi-
cations, fules, and rates wade and published by said commission,
Such employer shafl semiannuslly pay such fugther sem of money
into the state insurance fund as may bo ascertained to be dus from
tim by applying the rules of safd commission, and 3 receipt or
certificats certifying that such payment has been made shall imme-
gdiately be mailed to such employer by the comenission, which
seccipl or centificate, attested by the seal of said commission, s
prima-facic evidence of the paymeat of such premium.

The bureau of workers® compensation shall verify with the scc-
retiry of state the existerice of alf corporations and organizations
making application for workers” compensation coverage ard shalt
require cvery such application to include the employer’s federal
identification number. .

An cmployer as Sefined in division (B){2) of scction 4123.01 of
the Revised Code who has contracted with a subconiracior shall be
Jiabls for the unpaid premium due from any such subrontractor
wilh respect to that part of the payroft of the subcontracior which is
for work pecformed parsuant to the contract with such employer.

Provided, that as to ali employers who were subseribors 10 the
stale msurance fund prior 1o January 1, 1914, or who may ficst
become subscribets 1o said fund in any other month than Janvary
or July, the-fest-parag) f jon THIS DIVISION pro-
viding for the payment of such promiums semiannually de DOES
not apply, but such ssmiannual premivms shell be paid by such
employers from time to time upon the cxpiration of the respective
petiods for which payments into the fand have been made by thom.
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{B) Provided, that such employers and publicly oweed utilitics
wha will abide by the rules of the commission and who may be of
sufficient Gnancial ability 1o render ecrtain the payment of com-
peasation to injured employees or the dependents of killed employ-
ccs, and the fornishing of medical, surgical, nursing, and hospital
attention and services and medicines, anid funeral oxpenses, equat to
or greater than is provided for in sections 412352, 412355 1o
412362, and 4123.64 10 412367 of the Revised Code, and who do
not desirc to insure (he payment theroof of indemnify themsclves

against Joss sustainsd by the direct payment thereof, may, upos a -

finding of such facls by the commission, be grantod the privilege to
pay individually such compedsation, and furnish such medical, sur-
gical, aursing, and hospital services and atteption and funeral
expsnscs direotly 10 such injused employees or the dependents of
such killed employees. The commission may chargs cmplayers or
publicly owaed utilities who apply for the privilege of paying com-
pensation directly a reasonable application foe to cover the commis-
sion’s costs in connoction with processing and making a determina-
tion with respect to an application. ALL EMPLOYERS
GRANTED THE PRIVILEGE TO PAY COMPENSATION
DIRECTLY SHALL DEMONSTRATE SUFFICIENT FINAN-
CIAL AND ADMINISTRATIVE ABILITY TO ASSURE

THAT ALL OBLIGATIONS UNDER THIS SECTION ARE

PROMPTLY MET. THE COMMISSION SHALL BENY THE
PRIVILEGE WHERE THE EMPLOYER IS UNADLE TG
DEMONSTRATE HIS ABJLITY TO PROMPTLY MEET ALL
THE OBLIGATIONS IMPOSED ON HIM BY THIS SEC-
TION. THE COMMISSION SHALL CONSIDER; BUT IS
NOT LIMITED TO, THE FOLLOWING FACTORS, WHERE
APPLICABLE, IN DETERMINING THE EMPLOYER'S
ABILITY TO MEET ALL OF THE OBLIGATIONS IMPOSED
ON HIM BY THIS SECTION: ’

{1) THE EMPLOYER EMPLOYS A MINIMUM OF FIVE
HUNDRED EMPLOYEES IN THIS STATE;

¢2) THE EMPLOYER HAS OPERATED IN THIS STATE
FOR A MINIMUM OF TWO YHARS, PROVIDED THAT AN

EMPLOYER WHO HAS PURCHASED, ACQUIRED, OR -

OTHERWISE SUCCEEDED TO THE OPERATION OF A
BUSINESS, OR ANY PART THEREOF, SITUATED IN THIS

STATE THAT HAS OPERATED FOR AT LEAST TWO

YEARS IN THIS STATE, SHALL ALSO QUALIFY;

(3) WHERE THE EMPLOYER PREVIOUSLY CONTRIB-
YTED TO THE STATE INSURANCE FUND OR IS A SUC-
CESSOR EMPLOYER AS DEFINED BY COMMISSION
RULES, THE AMOUNT OF THE BUY.OUT, AS DEFINED
BY COMMISSION RULES;

(4) THE SUFFICIBNCY OF THE EMPLOYER'S ASSETS

LOCATED IN THIS STATE TO INSURE THE EMPLOYER'S |

SOLVENCY IN PAYING COMPENSATION BIRECTLY:

{5) THE FINANCIAL RECORDS, DOCUMENTS, AND
DATA, CERTIFIED BY A CERTIFIED PUBLIC ACCOUNT-
ANT, NECESSARY 10 PROVIDE THE EMPLOYER'S FULL
FINANCIAL DISCLOSURE. THE RECORDS, DOCU-
MENTS, AND DATA INCLUDE, BUT ARE NOT LIMITED
TO, BALANCE SHEETS AND PROFIT AND LOSS HIS-
TORY FOR THE CURRENT YEAR AND PREVIOUS FOUR
YEARS.

(6) THE EMPLOYER'S ORGANIZATIONAL FLAN FOR
THE ADMINISTRATION OF THE WORKERS' COMPEN-
SATION LAW,

¢7) THE EMPLOYER'S FROPOSED PLAN TO INFORM
EMPLOYEES OF THE CHANGE FROM A STATE FUND

THIG

f v tey

iNSURER TO A SELF-INSURER, THE PROCEDUR
EMPLOYER WILL FOLLOW AS A SELF-INSURER, AND
THE EMPLOYEFS® RIGHTS TG COMPENSATION AND
BENEFITS; AND .

{8) THE EMPLOYER HAS EITHER AN ACCOUNT IN A
FINANCIAL INSTITUTION 1IN THIS STATE, OR IF THE
EMPLOYER MAINTATNS AN ACCOUNT WITH A FINAN-
CIAL INSTITUTION OUTSIDE THIS STATE, ENSURES
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THAT WORKERS' COMPENSATION CHECKS ARE
DRAWN FROM THE SAME ACCOUNT AS PAYROLL
CHECKS. OR THE EMPLOYER CLEARLY INDICATES
THAT PAYMENT WILL BE HONGRED BY A FINANCIAL
INSTITUFION IN THIS STATE. '

THE COMMISSION MAY WAIVE THE REQUIRE-
MENTS OF DIVISIONS (B){1) AND {2) OF THIS SECTION,
THE COMMISSION SHALL NOT GRANT THE PRIVILEGE
TO PAY COMPENSATION DIRECTLY TO ANY PUBLIC
EMPLOYER, OTHER THAN PUBLICLY OWNED UTILI-
TIES. .

{€) The commission may SHALL require such-seeurity-or A
SURETY bond from seid eaployers and publicly owned utilities aa
E : - ; WHO ARE GRANTED THE
PRIVILEGE TO PAY COMPENSATION DIRECTLY,
ISSUED PURSUANT TO SECT TON 4123.351 OF THE
REVISED CODE, THAT IS sufficient 1o compel, or sscuze to syeh
“injured employecs, o to the dependente of such cmployees as may

" be Killed, the payment of such compensation and cxpenses, which
shall in 10 cvent be Jess than that paid or fucnished out of the state
insurance fund in similar cases 10 injurcd employees or to depea-
dents of Xilled employees whose employers contribute to said fand,
exeept when an cmployee of such employer, who has suffered the
loss uf @ hand, arm, foot, leg,.or eye prior to the injury for which
compensstion is to-be paid, and thereafter suffers the loss of any
other of sz2id membees as the rosult of any injury suslained in the
couese of and arising out of his employment, the compensation to be
paid by s6ch employer and publicly owned utility st} be limited to
the disability suffered in the subsequent injury, additional compen-
sation, i any, 10 be paid by the commission out of the surplus
created by section 412334 of the Revised Code. def

(D} ¥ ADDITION TO THE REQUIREMENTS OF THIS
SECTION, THE commission shall make and publist rujes gov-
craing the manner of making application and the aatuce and extent
of the proof required to justily such finding of fact by said commis-
sion a5 1o granting the peivilege to sueh employers and publicly
owned utilities, which rules shall be geaeral in their application, one
of which mulcs shall provide that all employers, including publicly
owned usilities, granted the privilege to compensate directly their
injured -cmployees and tho dependents of their killed employzcs,
shall pay into the statc jnsurance fund such amounts as are
requiced W0 be credited to the surplus in division (B} of scction
4123.34 of the Revised Code. BMPLOYERS SHALL SECURE
DIRECTLY FROM THE COMMISSION AND BUREAU
CENTRAL OFFICES APPLICATION FORMS UPON
WHICH TBE BUREAU SHALL STAMF A DESIGNATING
NUMBER. PRIOR TO SUBMISSION OF AN APPLICATION,
_AN EMPLOYER SHALL MAKE AVAILABLE TO THE
BUREAU, AND THE BUREAU SHALL REVIEW, THE

- INFORMATION DESCRIBED IN DIVISIONS (BX(i} TO (8)
OF THIS SRCTION. AN EMPLOYER SHALL FILE THE
COMPLETED APPLICATION FORMS WITH AN APPLICA-
‘FION FEE, WHICH SHALL COVER THE COSTS OF
PROCESSING THE APPLICATION, AS ESTABLISHED BY
THE COMMISSION, BY RULE, WiTH THE BUREAU AND
THE COMMISSION AT LEAST NINETY PAYS PRIOR TO
THE EFFECTIVE DATE OF THE EMPLOYER'S NEW STA-
TS AS A SELF-INSURER. THE APPLICATION FORM

* SHALL NOT BE DEEMED COMPLETE UNTIL ALL THE
REQUIRED INFORMATION IS ATTACHED THERETO.

THE QOMMISSION AND BUREAU SHALL ONLY ACCEPT
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APPLICATIONS WHICH CONTAIN THE REQUIRED
INFORMATION. :

E) THE COMMISSION SHALL REVIEW COMPLETED
APPLICATIONS WITHIN A REASONABLE TIME. iF THE
COMMISSION DETERMINES TO GRANT THE PRIVI-
LEGE OF SELF-INSURANCE, THE BUREAU SHALL
ISSUE A STATEMENT, CONTAINING THE COMMIS-
SION'S FINDINGS OF FACT, THAT IS PREPARED BY
BOTH THE COMMISSION AND THE BUREAU AND

‘SIGNED BY THE-CHAIRMAN AND SECRETARY OF THE

COMMISSION. IF THE COMMISSION DETERMINES NOT
TO GRANT THE PRIVILEGE OF SELF-INSURANCE, THE
BUREAU SHALL NOTIFY THE EMPLOYER OF THE
DETERMINATION AND REQUIRE THE EMPLOYER TO
CONTINUE TO PAY ITS FULL PREMIUM INTC THE
STATE INSURANCE FUND. The commission afso shalt adopt
rules: establishing 2 minimbm level of performance as a criterion
for granting AND MAINTAINING the privilege to pay compen-.
sation difectly: AND fixing time Fmits boyond which faiture of the
self-insuring employer 10 provide For the necessary medical exami-
nations and evaluations may not delay 2 decision on a claimi-estab-

b h y
if asuring smployers-and-ook

7 P £ H
for-revocation-ofself

to-the for
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P
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to-injored-emy and-the

(F) The commissian shail adopt rules selting forth procedures

" for-auditing the program of employess that are graated the privi-

lege to pay compensation directly: Audits shall be conducted by the
Burean of workers” compensation upon 3 random basis or whenever
the burcan has grounds for befieving that an cmployer & not in full
wpliance wilh ission rules or Chapter 4123, of the Revised
Code. The burean shall report its findings to the commission.
 The administrator of the bureau of workers” campensation shall
monitor the programs conducted by seif-insuring- employers, to
ensure compliance with commission requicements and for that pur-
post, shall devolop and issuc to employers whe pay compensation
dicectly siandardized forms for use by the employer in aft aspects of
{he cawployers” direct compensation program and for reporting of
information to the burean. )

The buzcau shall receive and transmit to the commission and 1o
the employer all complaints cencerning any employer engaged in
paying compensation ditectly to employses. IN THE CASE OF A
COMPLAINT AGAINST A SELF-INSURING EMPLOYER,

- THE ADMINISTRATOR SHALL HANDLE THE COM-
PLAINT THROUGH THE SELF-INSURANCE SECTION OF

THE BUREAU, The commission shail maintain 2 file by
employer of ail complaints recaived {hai relate to the employer. The
commission shall cvaluate cach complaint and take appropriate
action.

The commission shall adopt as a rule a prohibition against any
employer who is granted the privilsge to pay compensation dircetly
from hasrassing, dismissing, or otherwise disciplining any employee
saking a complaint which rule shall provide for 2 financial penalty
to be tevied by the commission payable by the offending employer,

(G) For the perpose of muking determinations as to whether to
grant self-insuring status o ap employet or publicty owned uiility,
the commission may subscribe to and pay for a credit reporting
secvice that offcrs financial and other business information about
individust employers. The costs in conncction with the commis-
sion’s subscription or individual reports from the service about an

/An"-'?n-.
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applicant may b inchuded in the apphication fet charged employers
under this section. )

H} THE COMMISSION MAY, NOTWITHSTANDING
OTHER PROVISIONS OF CHAPTER 4123. OF THE
BEVISED CODE, PERMIT AN EMPLOYER WHO HAS
BEEN GRANTED THE PRIVILEGE OF PAYING COMFEN-
SATION DIRECTLY TO RESUME PAYMENT OF PREME-
UMS TO THE STATE INSURANCE FUND WITH APPRO-
PRIATE CREDIT MODIFICATIONS TO THE EMPLOYER'S
BASIC PREMIUM BATE AS SUCH RATE IS DETERMINED
PURSUANT TO SECTION 412329 OF THE REVISED CODE.

4113.351 Surety bond program for self-insuring
employers; default by employer; selffusuring employers'
surety bend fund; relnsurance; riles; state’s lablliey [Eff.
8-22-86]

{A) EVERY EMPLOYER AND PUBLICLY OWNED
UTILITY WHO 1S GRANTED THE PRIVILEGE QF PAY-

" NG COMPENSATION DIRECTLY SHALL OBTAIN FROM
THE INDUSTRIAL COMMISSION A SURETY BOND
ISSUED PURSUANT TO THIS SECTION. THE BOND

'SHALL PROVIDE FOR PAYMENT FROM THE SELP-
INSURING EMPLOYERS' SURETY BOND FUND TO THE
COMMISSION OF ANY AMOUNTS PAID BY THE COM-
MISSEION IN COMPENSATION OR BENEFITS TO
EMPLOYEES OF THE EMPLOYER IN ORDER TO COVER
ANY DEFAULT IN PAYMENT BY THE EMPLOYER. THEC
BOND 1SSUED TG EACH EMFLOYEER SHALL BE FOR A
FACE AMOUNT SUFFICIENT T¢ COVER THE ESTI-
MATED POTENTIAL LIABILITY OF THAT EMPLOYER.

(B} THE COMMISSION SHALL OPERATE A SURETY
BOND PROGRAM FOR SELF-INSURING EMPLOYERS.
THE PROGRAM SHALL MAKE AVAILABLE TO EMPLOY-
ERS AND PUBLICLY OWNED UTILITIES WHO ARE
GRANTED THE PRIVILEGE OF PAYING COMPENSA-
TION DIRECTLY SURETY BONDS AT RATES WHICH
- ARE COMPETITIVE WITH RATES OFFERED BY COMPA-
NiBS MENTIONED IN SECTION 1925.10 OF THE REVISED
CODE. THE RATES EST, ABLISHED EACH YEAR SHALL
BE AS LOW AS POSSIBLE BUT SUCH AS WILL ASSURE
SUFFICIENT RESERVES TO GUARANTEE THE PAY-
MENT OF ANY CLAIMS AGAINST A BOND THE COM-
MISSION REASONABLY ANTICIPATES WILL OCCUR.
THE COMMISSION'S PROGRAM SHALL 184 ALL PRACTI-
CAL RESPECTS FUNCTION AS A SURETY BOND COM-
PANY BUT IS NOT SUBJECT TO SECTIONS 3925.10 TO
362918 OF THE REVISED CODE OR TO REGULATION BY
THRE SUPERINTENDENT OF INSURANCE.

) IF A SELF-INSURING EMPLOYER DEFAULTS,
THE COMMISSION SHALL RECOVER PAYMENTS OF

COMPENSATION OR BENEFITS FROM THE SELF-

(NSURING EMPLOYER'S SURETY BOND. PAYMENT
FROM THE BOND RELIEVES THE EMPLOYER OF ANY
LIABILITY FOR DAMAGES AT COMMON LAW OR BY
STATUTE THAT ARISES OUT OF THE INJURY OR OCCU-
PATIONAL DISEASE THAT FORMS THE BASIS OF THE

" WORKERS' COMPENSATION CLAIM TO THE EXTENT
OF THE PAYMENT.

- (O)(1) THERE IS HERERY ESTABLISHED A SELF.

NSURING EMPLOYERS® SURETY BOND FUND, WHICH
SHALL BE IN THE CUSTODY OF THE TREASURER OF

STATE AN WHICH SHALL BE SEPARATE FROM THE

OTHER FUNDS ESTABLISHED AND ADMINISTERED
PURSUANT TQ THIS CHAPTER. THE FUND SHALL CON-
$1ST OF CONTRIBUTIONS AND OTHER PAYMENTS
THERETO BY SELF-INSURING EMPLOYERS WHO
PURCHASE A BOND TO SECURE THE PAYMENT OF
COMPENSATION AND BENEFITS REQUIRED BY SEC-

L4 2,

TIOM 4121.35 OF THE REVISED CODE. DISBURSEMENTS
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FROM THE FUND SHALL BE MADE BY THE INDUS-
TRIAL COMMISSION PURSUANT TO THIS SECTION.

(2) THE ADMINISTRATOR OF THE BUREAU OF
WORKERS® COMPENSATION, SUBJECT TO THE
APPROVAL OF THE COMMISSION, HAS THE SAME
POWERS TO INVEST ANY OF THE SURPLUS CR
RESERVE BELONGING TO THE FUND AS ARE DELE-
GATED TO THE ADMIMISTRATOR AND THE COMMIS-
SION UNDER SECTION 412344 OF THE REVISED CODE
WTHE RESPECT TO THE STATE INSURANCE FUND. THE
COMMISSION SHALL AFFLY INTEREST EARNED
SOLELY TOQ THE REDUCTION OF PREMIUMS CHARGED
TO EMPLOYERS AND TO THE PAYMENTS REQUIRED

. ON BONDS DUE TO DEFAULTS.

{3} IF THE COMMISSION DETERMINES THAT REIN-
SURANCE OF THE RISKS OF THE FUND IS NECESSARY
TO ASSURE SOLVENCY OF THE FUND, THE COMMIS-
SION MAY:

{a} ENTER INTO CONTRACTS FOR THE PURCHASE
OF REINSURANCE COVERAGE OF THE RISKS OF THE
FUND WITH ANY COMPANY OR AGENCY AUTHOR-
izhl;m 8Y LAW TO ISSUE CONTRACTS OF REINSUR-
ANCE; ) .

@) PAY THE COST OF REINSURANCE FROM THE

D;
() INCLUDE THE COSTS OF REINSURANCE AS A
LIABILITY AND ESTIMATED LIABILITY OF THE FUND.
{E} THE INDUSTRIAL COMMISSION MAY MAKE

- RULES PURSUANT TO CHAPTER [19. OF THE REVISED

COPE FOR THE IMPLEMENTATION OF THIS SECTION.

. {F) THE PURCHASE OF COVERAGE UNDER THIS
SECTION BY SELFINSURING EMPLOYERS IS VALID
NOTWITHSTANDING THE PROHIBITIONS CONTAINED
EN DIVISION (A) OF SECTION 412182 OF THE REVISED
CODE AND IS 1N ADDITION TO THE INDEMNITY CON-
TRACTS THAT SELF-INSURING EMPLOYERS ARE PER-
MITTED TC PURCHASE PURSUANT TO DIVISION (B} OF
SECTION 4123.82 OF THE REVISED CODE.

{G) THE COLLECTION.OF PREMIUMS, THE ADMINIS-
TRATION OF THE PROGRAM, THE INVESTMENT OF
THE MONEY [N THE SELF-INSURING EMPLOYERS'
SURETY BOND FUND, AND THE FAYMENT OF LIABILI-
TIES INCURRED BY THE SELF-INSURING EMPLOYERS'
SURETY BOND FUND DO NOT CREATE ANY LIABILITY
{JPON THE STATE. .

EXCEPT FOR A GROSS ABUSE OF DISCRETION,
MEITMER THE INDUSTRIAL COMMISSION, NOR THE
INDIVIDUAL MEMBERS THEREOF, NOR THE ADMINIS-
TRATOR OF THE BUREAU OF WORKERS' COMPENEA-
TION SHALL INCUR ANY OBLIGATION OR LIABILITY
RESPECTING THE COLLECTION OF PREMIUMS, THE
ADMINISTRATION OF THE PROGRAM, THE INVEST-
MENT OF THE FUND, OR THE PAYMENT OF LIABILI-
TIES THEREFROM.

4123352 Sell-insuring employers evaluation board; rev-
ocation or refusal of privilege to be self-insurer; complaints
against self-insurers {EfL §.22-86)

{A) THERE [S HEREBY CREATED THE SELF-INSUR-
ING EMPLOYERS EVALUATION BOARD CONSISTING
OF THREE MEMBERS. THE MEMBER OF THE INDUS-
TRIAL COMMISSION REPRESENTING THE PUBLIC
SHALL BE A MEMBER OF THE SELF-INSURING
EMPLOYERS EVALUATION BOARD AND SHALL SERVE,
EX GFFICIO, AS CHAIRMAN. THE GOVERNOR SHALL
APPOINT THE REMAINING TWO MEMBERS WITH THE
ADVICE AND CONSENT OF THE SENATE. ONE MEMBER
SHALL BE APPOINTED WHO IS A MEMBER OF THE
OHIO SELFINSURANCE ASSOCIATION. THE REMAIN-
NG MEMBER SHALL BE REPRESENTATIVE OF LABOR.

Bt e
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NOT MORE THAN TWO OF THE THREE MEMBERS OF
THE BOARD MAY.BE OF THE SAME POLITICAL PARTY.

OF THE TWO MEMBERS ORIGINALLY APPOINTED
BY THE GOVERNOR PURSUANT TO TH{S SECTION,
ONE SHALL BE APPOINTED FOR AN INITIAL TERM OF
TWO YEARS AND ONE FOR AN INITIAL TERM OF FOUR
YEARS. THERBAFTER, TERMS OF OFFICE OF THE TWO
MEMBERS SHALL BE FOR FOUR YEARS, EACH TERM
ENDING ON THE SAME DATE AS THE ORIGINAL DATE
OF APPOINTMENT. ANY MEMBER APPOINTED TO FILL
A VACANCY OCCURRING PRIOR TO THE EXPIRATION
OF THE TERM FOR WHICH Hi$ PREDECESSOR WAS
APPOINTED SHALL HOLD OFFICE FOR THE REMAIN-
DER OF SUCH TERM, ANY MEMBER SHALL CONTINUE
N OFFICE SUBSEQUENT TO THE EXPIRATION DATE
OF HIS TERM UNTIL HIS SUCCESSOR TAKES OFFICE,
OR UNTIL A PERIOD OF SIXTY DAYS HAS ELAPSED,
WHICHEVER OCCURS FIRST. A VACANCY TN AN
UNEXPIRED TERM SHALL BE FILLED IN THE SAME
MANNER AS THE ORIGINAL APPOINTMENT. THE GOV-
ERNOR MAY REMOVE ANY MEMBER FURSUANT TO
SECTION 3.05 OF THE REVISED CODE.

THE COMMISSION MEMBER WHO IS ALSO A
MEMBER OF THE INDUSTRIAL COMMISSION SHALL
RECEIVE NO ADDITIONAL COMPENSATION BUT
SHALL BE REIMBURSED FOR ACTUAL AND -NECES-
SARY EXPENSES IN THE PERFORMANCE OF HIS
DUTIES. THE TWO REMAINING MEMBERS OF THE
COMMISSION SHALL RECEIVE PER DIEM COMPEN-
SATON FIXED PURSUANT TO DIVISION (1) OF SECTION
124.15 OF THR REVISED CODE AND ACTUAL AND NEC-
ESSARY EXPENSES INCURRED IN THE PERFORMANCE
OF THEIR DUTIES.

FOR ADMINISTRATIVE PURPOSES, THE BOARD IS A
PART OF THE BUREAU OF WORKERS® COMPENSATION,
AND THE BURBAU SHALL FURNISH THE BOARD WITH
NECESSARY OFFICE SPACE, STAFF, AND SUPPLIES.
THE BPOARD SHALL MEET AS REQUIRED BY THE
NDESTRIAL COMMISSION.

¢b} I ADDITION TO THE GROUNDS LISTED IN SEC-
. TION 4123.35 OF THE REVISED CODE PERTAINING TO
CRITERIA FQR BEING GRANTED THE PRIVILEGE OF
SELE-INSURANCE, THE GROUNDS UPON WHICH THE
INDUSTRIAL COMMISSION MAY REVOKE OR REFUSE
TO RENEW THE PRIVILEGE SHALL INCLUDE FAILURE
IO COMPLY WITH ANY RULES OR ORDERS OF THE
COMMISSION OR TO PAY CONTRIBUTIONS FOR THE
SELE.INSURING EMFLOYERS' SURETY BOND FUND
PROGRAM ESTABLISHED BY SECTION 4113351 OF THE
REVISED CODE, CONTINUED FAILURE TO FILE MEDI-
CAL REPORTS BEARING UFON THE iRUJURY OF THE
CLAIMANT, AND FAILURE TO PAY COMPENSATION
OR BENEFITS IN ACCORDANCE WITH LAW IN A
TIMELY MANNER. A DEFICIENCY IN ANY OF THE
‘GROUNDS LISTED IN THIS DIVISION IS SUFFICIENT TO
SUSTIFY THE COMMISSION'S REVOCATION OR
REFUSAL TO RENEW THE EMPLOYER'S SELF-INSUR-
ANCE STATUS. THE COMMISSION NEED NOT REYOKE
OR REFUSE TO RENEW AN EMPLOYER'S SELF-INSUR.
ANCE STATUS IF ADEQUATE CORRECTIVE ACTION s
TAKEN BY THE EMPLOYER PURSUANT TO DIVISION
(C) OF THIS SECTION.

(C} THE COMMISSION SHALL REFER. TO THE BOARD
ALL COMPLAINTS OR ALLEGATIONS OF MISCONDUET
AGAINST A SELF-INSURING EMPLOYER OR QUES-
TIONS AS TO WHETHER A SELF-INSURING EMPLOYER
CONTINUES TO MEET MINIMUM STANDARDS, THE
BOARD SHALL INVESTIGATE AND MAY ORDER THE
EMPLOYER TO TAKE CORRECTIVE ACTION IN ACCOR-
DANCE WITH SUCH SCHEDULE AS THE BOARD FEXES.
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THE BOARD'S DETERMINATION IN THiS REGARD
NEED NOT BE MADE BY FORMAL HEARING BUT MUST
BB ISSUED IN WRITTEN FORM AND CONTAIN THE SIG-
NATURE OF AT LEAST TWO BOARD MEMBERS. IF THE
BOARD DETERMINES, AFTER HEARING CONDUCTED
PURSUANT TO CHAPTER 119. OF THE REVISED CODE
AND' THE RULES OF THE COMMISSION, THAT THE
EMPLOYER HAS FAILED TO CORRECT THE DEFICIEN-
CIES WITHIN THE TIME FIXED BY THB BOARD OR 1S
OTHERWISE IN VIOLATION OF CHAPTER 4123. OF THE

BEVISED CODE, THE BOARD SHALL RECOMMEND TO .

THE COMMISSION REVOCATION OF AN BEMPLOYBR'S
PRIVILEGE TO SELF-INSURE OR SUCH OTHER PEN-
ALTY WHICH MAY INCLUDE, BUT IS NOT LIMITED TQ,
PROBATION, OR A CIVIL PENALTY NOT TO—EXCEED
TEN THOUSAND DOLLARS FOR EACH FAILURE. A
BOARD RECOMMENDATION TO REVOKE AN
EMPLOYER'S PRIVILEGE TO SELF-INSURE MUST BE BY
UNANIMOUS. VOTE. A RECOMMENDATION FOR ANY
OTHER PENALTY SHALL BE BY MAJORITY YOTE.
WHERE THE SELF-INSURING EMPLOYERS BVALUA-
TION. BOARD MAKES RECOMMENDATIONS TO THE
INDUSTRIAL COMMISSION FOR PISCIPLINING A SELF-
INSURING BEMPLOYER, THE COMMISSION SHALL
PROMPTLY AND FULLY IMPLEMENT SUCH RECOM-
MENDATIONS.

4123411  Assessments for disabled workers' relief fund

. |EfS. 8-22-86]

(A) For the purpose of carrying out sections 4123.411 1o
4133,418 of the Revised Code, the industrial commission shall levy
an assessment against alf employers at a rate, of at least five but not
Io cxosed ten cents per one hundred doftars of payroil, beginning
Suly -, (980, such tate to be delermincd avnuzlly for each
employer group listed in divisions {A)}i} 1o {D}(3) of ckis section,
which will produce an amount no grcater than the ampunt esti-
mated by the commissicn to be ¥ t carry owt such seations
for the period for which the assessment is bevied. In the event the
amount produced by the assessment is not sulficient to caryy out
sich seetions the additional amount aecessary shall be provided
from the income produced as a result of investments made pursuaat
to section 4123.44 of the Revised Code.

Assessments shalt be levicd according to the following schedulc:

A1) Private fund employers, oxcapt self-insured employers—
in Japuary and July of each year pon gross payrolls of the preced-
ing six months;

£B)2) Counties and taxing district employers therein-—in Jaou-
ary of cach year upon gross payrolls of the preceding twelve
months; .

{E3{}) The state as an eaployer--in Janwary, April, July, and
Ociobsr of =ack year upos gross payrolls of the preceding three
months: .

Amaunts assessed in aceordance with (his scction shall be col-
lected from each employer as preseribed in rutes adopted by the
industrial commission purswant to division (E) of section 412113 of
the Revised Cade. )

The moneys derived from the assessment provided for in this
sectina shall be credited to the disabied workers' refief fund created
by section $123.412 of the Resised Code. The commission shall
establish by rule classifications of employers witkin divisioas (AX1}
to {B)(3) of this section and shall determine raies for each class so

as to faisly apportien the €osis of catrying out scotions 4123412 40

4123.418 of the Revised Code.

B FOR ALL INJURIES AND DISABILITIES OCCUR-
RING ON OR AFTER JANUARY 1, 1987, THE INDUS-
TRIAL COMMISSION, FOR THE PURPOSES OF CARRY-
[NG OUT SECTIONS 43123412 TO 4123418 OF THE
REVISED CODE, $HALL LEYY AN ASSESSMENT

T,
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AGAINST ALL EMPLOYERS AT A RATE PER ONE BUN-
- DRED DOLLARS OF PAYROLL. SUCH RATE TO BE
DETERMINED ANNUALLY FOR EACH CLASSIFICA.-
. TION OF BEMPLOYER IN EACH EMPLUYER GROUP
LISIED IN DIVISIONS (A)1} TO {3) OF THIS SECTION,
WHICH WILL PRODUCE AN AMOUNT NO GREATER
THAN THE AMOUNT ESTIMATED BY THE COMMIS-

SI0N TO- BE NECESSARY TO CARRY OUT SUCH SBC-

TIONS FOR THE PERIOD FOR WHICH THE ASSESS-
MENT IS LEVIED.

AMOUNTS ASSESSED IN ACCORDANCE WITH THIS
DIVISION SHALL BE BILLED AT THE SAME TIME PRE.
MIUMS ARE BILLED AND CREDITED TO-THE DISABLED
WORKERS' RELIEF FUND CREATED BY SRCTION
41234t2 OF THE REVISED CORE. THE COMMISSION
SHALL DETERMINE THE RATES FOR EACH CLASS IN
THE SAME MANNER AS IT FIXES THE RATES FOR PRE-
MIUMS PURSUANT TO SECTION d123.29 OF THE
- REVISED.CODE. : -
{C) FOR AN EMPLOYER GRANTED THE PRIVILEGE

TO PAY COMPENSATION DIRECTLY THE BUREAU OF

WORKERS' COMPENSATION SHALL PAY TO EMPLOY-
BEES WHO ARE PARTICIPANTS REGARDLESS OF THE
DATE OF INJURY, ANY AMOUNTS DUE TO THE PAR-
TICIPANTS UNDER SECTION 4123.414 OF THE RBVISED
CODE AND SHALL BILL THE BMPLOYER, SEMIANNU-
ALLY, FOR ALL AMOUNTS PAID TO A PARTICIPANT.

4123.413 Reguirements for participation in fund [EfL
$-22-86] :

In-order TO BE ELKGIBLE ro participate in said fund, a
parficipant must be permancrily and totally disabled and be receiv-
ing workers' compensation payments, the total of which, when com-
Yined with disability besefits received pursuant to The Sociaf
Secprity Act is less than thres hundred forly-two dollars per month
adjusted annually a3 provided in division (B) of section 4123.62 of
the Revised Code.

wage; PERSON DETERMINED ELIGIBLE, PURSUANT TO
SECTION 4123.413 OF THE REVISED CODE, TO PARTIC!-
PATE IN THE DISABLED WORKERS' RELIEF FUND is
eniitled to recsive payments, without application, from the disabled
werkersi-reliof fund of 2 monthly emount equal to the LEBSSER OF
THE diffcrence betwesn three hundred focty-two doltars, adjusted
anpualiy parsuant to division (B) of section 4123.62 of the Revised
Code, and 3

{1 THE amount as he is receiving por month as THE disability
MOMTHLY bepefits AWARD pussuant to The Social Security

Lesser-sum-ny; OR
(21 THEAMOUNT he & receiving monthly pnder ihe workers*
cumponsation faws for permanent and total disabilityrprovided-that
o TN determining such difference; a participant shall be consid-
cred as recoiving the amount of such participant’s compensation
which shalt Bave beca commuted under the pravisions of section
4123.64 of the Revised Code, Such payments shall be made
mmonthiy during the period in which such participant is permancatly
_and totally disabled.
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4121502  Notification of employer; isformafion from
other parties; handling of claims [Eff. 3-22-86]

(A} Upon seceipt of 2py claim uader Chapter 4123, of the
Revised Code, the administrator of the bureas of workers' compen-
sation shel} forthwith notify the employer of the claimant of the
reccipt of the claim and of she facts alleged thesein. If the adminis-
frator shiall receive from 2 preson othor than the claimant written
informmation indicating that an iujury or occupational disease has
eccufred or been contracted which may be compensable under
Chapter 4123. of the Revised Code, the administrator shatt notify
the employee and the cmployer of such nformation. The receipt of
snch jpformetion and such motice by the administrator shall be
considered an spplication for compensation nder section 4123.84
ot 412385 of the Revised Code, Upon receipt of a claim, the
administrator shatl advise the chimant of the claim aumber
assigned and the claimant's right to representation in the processing,
of 2 claim of 10 cloet 1o representation. 1R A CLAEM IS DETER-
MINED TO BE A COMPENSABLE LOST TIME CLAIM,
THE CLAIMANT AND THE EMPLOYER SHALL BE NOTL
FIED OF THE AVAILABILITY OF REHABILITATION SER-
VICES. No bureau or industrial commission employce shall
direetdy or indirectly corvey any information in derogation of this
¢ight. This section shall in no way abrogate the administrator’s
responsibility to aid and assist 2 clzimant in the filing of a claim
and to advisc the claimant of his rights under the Taw,

The edministrator shali assign all claims and investigations to
the disttict office of the burean of workers’ compensation from
which investigation and determination may be made mast expedi-
tiously and the deputy adadnistrator wha is ie charge of such affice

shall be responsibie for and shall supeevise and direct the prompt

disposition of alf claims and jnvestigations assigned fo such office.

Investigation of the facts concerning an injury ar occupational

‘disease shall be ascertained in whatever manner may bhe most
appropriate. Statements of she eimployes, cmployer, sttending phy-
stoian and Witnesses may be obtained in writing or may be made to
the investigater orally or by telephone or telograph accordingly as
the circumstances may justify. .

(B} Mo person who is nol an employee of the bureaw or jndus-
tria{ commiasion or who is not by law given access to the contents of

- a claims file shall have & file in his possession.

4123.515 Disputed chims; heatings; reconsideration;
payment of award; repaying incorrect awards |EfT. 8-22-86}

Where there is a disputed claim, the administrator of the
bureau of workers’ compensation or one of his deputies shall sefer
that claim to the appropriate district hearing officer, The district
hearing afficer shall afford to the cleimant and the cmployer an
opportonity to be heard upon seasonable potice and to prescat
testimony and facls perlinent to the claim. The district hearing
officer when Be deems it appropriate may compel teslimany of ihe
production of evidence that is pertinent to a violation of a specific
salety requiroment, idectifies the cause of injury or occupational
discase, or presents the circusmstancss of the inury or occupational
disease. :

The district hearing officer in any hearing shall not be bound by
common Jaw or statutory rules of evidence or by technicat or formal
rules of procedure, but the district hearing officers and stafl hear-
ing officess shall foflow the rules and guidelines ostabliished by the
industrial commission.

The partiss shall be required to procesd prompily and without
contipuances cxecpt in cases of hardship prejudicial (0 2 party and
Jue gither o the lack of time affosded by the notice of the hearing
or to other catise which the party could not be expected to foresce
and provide apainst.

“The district hearing officer shaf] present his Jecision and the
reasons therefor in conformity with the requirements of division (B)
of section 121,36 of the Revised Code and shall date and forthwith
mail copies thereof to the claimant and the employer apnd their
representatives at their respective addrosses.
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Payment of an award made purswant 10 2 docision of the district
hearing officer in 2 claim shafl commence twenty days after the
date of the degision except that, in afl cases of a delerminalion
made under division (BYA) of section 4123.57 of the Revised
- Code, where an application for tion pursuzat 15 division

“{BYA) of section 4123.57 of the Revised Code has been filed, no
payment shall be made fo tht cipimant until 2 fina) decision on
reconsideration allows compensation. Ln all other cases, if the deci-

 sion. of the district bearing officer ia appealed by the employer or
the administrator, the bureau shall withhold campensation asd ben-
&fits during the course of the appeal 10 the regional board of review,
but whore the regiogal board rules fn favor of the elaimant, com-
pensation and benefits shall be paid by the burcau or by the self
" insuring employer whether or mot further appeal is taken. If the
claim is subsequently deuied, payments shall be charged 10 the
surphus fond created under division (B} of section 4123.34 of the
. Revised Code, and if the employer is 2 state risk guch amcunt shall
ot be charged to the employer's expericass and if the employer isa
self-insurcr such amount shall be paid to the seli-insurer from said
. surplos fund. .

] 4123516 Appeal to regional board and indusirial com-
misslon; reassignment of cases; Timits on administrator’s
appeals’ [Eff. 8-22-86]

A claimant, an employer, or the administrator of the bureau of
workers™. compensation who is dissatisfied wilh a decision of the
district hearing offictr may appeal therefrom by filing 2 notice of
appeal with the burcaw, with a regional baard of review, ar with the
industrial commission, within twenty days after the date of receipt
of notice of the decision of the district hearing officer.

Such notice shall state the names of the claimant and the
employer, the aumber of the claim, the date of the detision
appealed from, and thic fact that the appellant appeals therefrom.

Upan the Diling of 2 notice of appeal the commission shali assign
the appeal for hearing beforc 2 regionsl board of review accord-
ingly as will be mast convenicnt to the claimant and a prompt
hearing and determination of the appeal and shal! notify the admin-

-isteator, the claimant, and the employer of such assignment. A
rcglonal board shafl render a decision within iwo months of the
filing of any appeal unless the board demonstrates 1o the comatis-
. sion adequate grounds for a reasonable delay.

WHERE THE COMMISSION DETERMINES THAT THE
CURRENT CASELOAD OF A BOARD IS SUCH AS TO
RESULT IN AN UNREASONABLR DELAY IN THE HEAR-
ING AND DETERMINATION OF ONE OR MORE CLAIMS,
IT MAY RECALL THE CLAIMS WHICH IT HAS
ASSIGNED TC THE BOARD AND ASSIGN THE CLAIMS
TO ANOTHER BOARD, IN SUCH A CASE, THE COMMIS-
SION SHALL REQUIRE THE SECOND BCARD TO MEET
AT THE MEETING LOCATION OF THE FIRST BOARD.

The commission ALSQ may at any tme OTHER TIMR recail
any claim which it has assigned 1o 2 board and assign such claim to
another board. )

The decision of a Tegional board of seview shali be the decision
of the commission excepl where an appeal is allowed by the indus-
tria) commission under this section or by a courl under section
41723.519 of the Revised Code. The adminttrator, the claimant, or
the employer may file an appeal to thé commission from a decisfon
of 2 regional board within twenty days aficr the date of receipt of
‘the decision. :

Notiee of the order of the indvstrial commissien petmitting or
refusing to permit an appeal from o regional board of review shatl
be dated and on the same day mailed o the adminisirator, ihe
claimant, and the employer.

No appeal shafl be taken by the admintstrator in cases where
the employer was vepresented at the hearing where the order was
adopted unless the appeal is based upon questions of law or allcga-
tions of fraud. No appeal by the administrator shall be timely
unlkess filed. within twenty days following the date upon which the
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employer Feccived the order from which the adrministratos secks 10
appeal.

4123519 Appeal to court of common pleas; venus;
notice of appeal; petition; costs; repaying incorrect awards
[Eff, 8-22-86]

The claimant or the employer may appeal a decision of the
industrial commission or of its stafl hearing officer made pursuast
to division (B){6} of section 4121.35 of the Revised Codde in any
injury or occupational diseace case, other than & decision as to the
extent of disability, to the court of commen pleas of the county in
which the injury was inflicted or in which the contract of employ-
ment was made if the injury occurred outside the stats, OR TN
WHICH THE CONTRACT OF EMPLOYMENT WAS MADE
IF THE EXPOSURE OCCURRED QUTSIDE THE STATE [N
THE EVENT THAT A CLAIMANT OR EMPLOYER IS
UNABLE TO PROPERLY -VEST JURISDICTION IN A
COURT FOR THE PURPOSES OF AN APPEAL BY THE
USE OF THE JURISDICTIONAL REQUIREMENTS
DESCRIBED EN THIS PARAGRAPH, THE APPELLANT
THEN MAY RESORT TO THE VENUE PROVISIONS IN
THE RULES OF CIVIL PROCEDURE TO YEST JURISDIC-
TIGN IN A COURT. If the claim is for an gccupational discase
the appsal shall be to the court of common pleas of the county in
which the eaposure which caused the disease oconrred. Like appeal
may be taken from a desision of a regional board from which lie
commission or its stafl hearing officer has refused 10 permil an
appeal to the commission, Notice of such appeal shalt be filed by

the appellant with the court of common pleas within sixty days

after the date of the receipt of the decision appealed from or the
date of receipt of the order of the commission refusing to porail an
appeal from a regionai board of review. Such fiings shali be the
only act required to perfect the appeat and vest jurisdiction in the
court.

WNatice of appeal shall state the names of the claimant and the
cmployer, the number of the claim, the date of the decision
appealed from, end the fact Lhat the appeliant appeals therefyom,

The adininistrator of the burean of workers® compensation, the
claimant, -and the employer shalt be partics 10 such nppeal and the
commission shall be made a garty if it makes application therefor.

“The attorney gencral or anc or more of his assistants or speciaf
counsel designated by him shall represent the adminisirator and the
commission. In the evenl the atlomey general or his designated
assistants of special counsel are abscat, the administrator or the
commission shall select onc or more of the attorpeys in the employ
of the administrator or the commission a8 his or its attorney in such
appeal. Any attorncy so employed shall continue his representation
during the entire period of the appeal and i all hearings thereof
except where such centinued representation bocomes impractical.

Upon rectipt of notice of appeal the clerk of courts shall cause
natice to be given to sl parties who are appefiees and to the

commission.

The claimant shall, within thirly days after the filing of the
notice of appeal, file a petition containing a statement of facls in
ardinary and concisc language showing 4 cavse of action ve partici-
pate Or (o conlinue to participate in the fund and setting forth the
basic for the jurisdiction of the court over the action. Further
pleadings shall be had in aocordance with the Rules of Civil Proce-
dure, provided that service of summons on such petition shali not be
‘required. The clerk of the court shall, ugon receipt theseof, transmil
by certifisd mail a copy thereof to cach party named in the notice of
appeal other than the claimant. Any party may file with the clerk
prior fo the tefal of the action a deposition of any physician taken in
scoordance with the provisions of the Revised Code, which deposi-
tion may be read in che trial of the action even though such physi-
cian is & resident of or subject (o service in the county in’whick the
trial is had. The cost of the deposition filcd i conrt and of copies of

- such deposition for each party shall be paid for by the industrial

commission from the surplus fund and the costs thereof charged

against the unsnceessful party if the claimant’s right 1o participate
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or cantinue to participate is finally sustained gr established in such
appeal. In the event such a deposition is taken and filed, the physi-
cian whosc depusition is taken shall not be requircd to respond to
any subpoena tssued in the trial of the sction. The court, of the jury
uader the instructions of the court, if a jury ¥ demanded, shall
determine the right of the claimant to pasticipate of to continue to
participatc in the fund upon the evidence adduced at the hearing of
such z2¢tion. :

The court shall centify its decision to the commission and such
certificate shall be cntered in the records of the court and appeal
from such judgment shall be governed by the faw applicable to the
appeal of civil actions.

The cost of any fegal procecdings authorized by this seotion,
inchuding an attorncy’s fee to the clalmant’s attormey to be fixed by
this trial judge in the event the deimant’s right to participate or 1o
continge to participate in the fund fs established upon the final
determination of en appeal, shali be taxed ngainst the employer or
the industrial commission il the industrial commission or the
admisistrator rather than the employer contestod the right of the
claimant to participate in the fund. Such attomney’s fee shall nat
excesd twenty per cent of an award up to three thousand doBlars
and ten per. cent of all amounts in excess thereaf, but in no event
shall such fec exceed fifteen huadred dollars.

If the Binding of the court or the verdict of the jury i in favor of
the claimant’s right to participate in the fund, the commission and
\he adminisirator shatl thereafter procced in the matier of the
claim as if such judgment were the decision of the commission,
subject 1o the power of modification provided by section 4123.52 of
the Revised Code.

An appeal from a decision-of the commission or any action filed
in a casc it Which an award of comptnsation has been made shall
not stzy the payment of -compensation under such award or pay-
ment of compensation for subscqueat periods of total disability
during the pendency of the 2ppesl. In the event paymenis arc made
to a claim#nt which should ot have becn made under the decision
of the appeliate court, the amount thereof shgll be charged 1o the
surplus foad under division {B) of section 4523.34 of the Revised
Code. In the event the employer is a state fisk, such amount shail
not be chasged to the. employer's cxperience. In the event the
employer & a self-insurer, such amount skall be paid 1o the seli-
insurer from said surplus fund. Al actions and proccedings under
{liis section which are the subject of an appeal 1o the court of
common pleas or the court of appeals shall be preferted over ali
other civil actions except elcction causes, irrespective of position an
the calepdar.

This section applies to all decisions of the commission, the
administrator, or a regional board of review on November 2, 1939,
and all claims fiicd thescafier shall be governed by sections
4123.512 to 4123.519 of the Revised. Code.

Any action pending in common pleas court or any other court
on Nevomber-5-195% JANUARY §, 1986 under this section shalt
be governed by sections 4123514, 4123.515, 4123.516, 4123.519,
and 4123.522 of the Revised Code.

412354 Compensation in case of injury, disease or
death; agreement if work performed In enother state;
‘employers temporarily in Obio; compensation nof payable to
prisoners {Eff. 8-22-86]

Every employze, who is iajured or who contracts an oocupa-
cjons! disease, and the dependents of sach employst who is killed,

or dics as the result of an occupational disease contracted in the

cowrse of employment, wierever such injury has ocenrred of occu-
pational disease has beon contracted. provided the same wore not

{A) PURPOSELY sclf-inflicieds; OR

(B) CAUSED BY THE EMPLOYEE BEING INTOXI-
CATED OR UNDER THE INFLUENCE OF A CON-
TROLLED SUBSTANCE NOT PRESCRIBED BY A PHYSI-
C1AN WHERE THE INTOXICATION OR BEING UNDER
THE INFLUENCE OF THE CONTROLLED SUBSTANCE
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NOT PRESCRIBED BY A PHYSICIAN WAS THE PROXI-
MATE CAUSE OF THE INJURY, )

is entitled 10 receive, sither directly from his employer as provided
i section 4123.35 of the Revised Code, or from the state insurance
fund, ‘such compensation for loss sustained on account of such
injiiry, orcupational discase ot death, and such medicat, puese, and
hespital services and medicines, and such amount of funcral
expenses in case of death, as arc provided by sections 4123.01 to

4EB.94 of the Roviced Code.

Whenever, with respect to an caployee of an employer whe is
subject to and bas complied with sections 4123.01 1o 4123.94 of the
Revised Code, thore is possibility of conflict with respect to (he
application of workers' compensation laws because the contract of
employment is entered inte and all or some poction of the work is or
is to'be performed in 8 stale or states other than Ohbia, the employer
and the employse may agree to be bound by the laws of this siate or
by the laws of sore other state in which all or some portian of the
work of the employes is to be performed. Such agreement shall be
in writing and shall be filed with the industrial commission within
ten days after it is cxecuted and shall remain in force wntil termi-
nated ar modified by agreement of the parties similarly filed. If the
agreement s 1o be bound by the laws of this state and the employet
has complied with sections 4123.01 to 4123.94 of the Revized Code,
then the employee is entitled to compensation and benefits regard-
Tess of where the injury occurs or the disease is contracted and the
rights of the employes and his depondents under the laws of this
s1ate shall be the sxclusive remedy against the cmployer an account
of injury, disease, or death in the course of and aosing out of his
employment. If the agreement is (o be bound by the taws of arother
state.and the employer has complied with the laws of that state, the
fights of the cmployes and bis dependeats under the laws of that
siate shall be the exclusive remedy against the cmployer on account
of injury, distase, or death in the course of and avising out of his
employment without regard to the place where the injury was sus-
tained or the disease coptracted. )

If any employes or his dependents are awarded workcys’ com-
pensation benefits or secover damages from the employer under the
Taws of another stale, the amount so avarded or recovered, whether
prid or to he paid in futore instaliments, shall be credited on the
amount of any award of compensaltion or benefits made to the
employee or his dependents by the industriat cemmission.

If an emplayee is a resident of a state other than this state and is
instred under the workers' compensation jaw or simifar laws of 8
state ather than this state, such employee and his dependents are
not entitled to soceive compensation or benefits under sections
412301 to 4123.94 of the Revised Code, on account of injury,
distase, or death arising out of or in the course of employment
while temgporarily within this state and the rights of such employes
and his dependents ander the laws of such cther state shall be the
exclurive romedy against the employer on account of such fnfury,
disease, of death.

COMPENSATION DR BENEFITS SHALL NOT BE PAY-
ABLE TO A CLAIMANT DURING THE PERIOD OF CON-
FINEMENT OF THE CLAIMANT IN A PENAL INSTITU-
TION IN THIS OR ANY OTHER STATE FOR
CONVICTION OF VIOLATION OF THE CRIMINAL LAW
OF THIS OR ANY OTHER STATE.

412356 Temporary disability compensation; termina-
tion of compensation; examination; compensation for wage
Josses of returning employee {Eff. 8-22-86]

{A} In the case of temporary disability, an employes shall
recelve sixiy-six and two-thirds per cent of his sverage weekly wage
so tong as such disability is total, not (o exceed 2 maximum amount
of weckly compensation which is equal to the statewide average
weekly wage as defined in division (C} of section 4123.62 of the
Revised Code, abd not less than a minimum amount of compensa-
tion which is equal to thirty-thres and one-third per cent of the
statewide averags weekly wage as defined in division (C} of section
4123.62 of the Revised Code unless the employee’s wage is less

et
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than thisty-three and one-third per cent of the minimucm statewide
average weekly wage, i which cvent ke shall receive eompensation
equal 10 his [ull wages; provided that for the first tweive wecks of
total disability the employee shall rective compensation equal to his
full weekly wage, but not to exceed a maximum amouat of weekly
. compensetion which is equal 1o the statewide average weekly wage
as defined in division {C) of section 4123.62 of the Revised Code.
In the case of an cmployer who has clected to pay compensation
direct, payments shali be for a duration based upon the medical
seports of the attending physician. If the smployer dispuics the
attending physician’s report, payments moy be terminated onfy
upon application &nd hearing by 8 disteict hearing officer. Pay-
Taents shali-continue pending the determination of the matter, hov-
ever payment shalt not be made For such period when any employec

has returned to work er, whea an emplayec’s troating physician has.

made & written statement that the employes is capable of returning
ta his former position of smployment, WHEN WORK WITHIN
THE PHYSICAL. CAPABILITIES OF THE EMPLOYEE 1§
MADE AVAILABLE BY THE EMPLOYER OR ANOTHER
EMPLOYER, OR WHEN THE EMPLOYEE HAS REACHED
THE MAXIMUM MEDICAL IMPROVEMENT. WHERE
THE EMPLOYEE IS CAPARLE OF WORK ACT! VITY, BUT
HIS EMPLOYER 15 {INABLE TO OFFER HIM ANY
EMPLOYMENT, THE EMPLOYEE SHALL REGISTER
WITH THE BUREAU OF EMPLOYMENT SERVICES,
WHICH SHALL ASSIST THE EMPLOYEE IN FENDING
SUITABLE EMPLOYMENT. THE TERMINATION OF
TEMPORARY TOTAL DISABILITY, WHETHER BY
ORDER OR OTHERWISE, DOES NOT PRECLUDE THE
COMMENCEMENT OR TEMPORARY TOTAL DISABIL-
JITY AT ANOTHER POINT IN TIME IF THE EMPLOYEE
AGAIN BECOMES TEMPORARILY TOTALLY DISABLED.

After two hundred weeks of temporary total disability benefits,
the claimant shall be scheduled for an examination by the indus-
trial commission medical departmont for 2n cvaluntion 1o deler-
mine whether or not the temporary disability has become perma-
nent. Where the cinpioyer hes elected to pay compensation direct,
the employer shall aotify the medical section immediately after
payment of two hundred weeks of temporary total disabiity and
request that the claimant be heduled for examinztion by the
medical scction,

. When the cmployes is awarded compensation for lemporary
total disability for a poriod for which be has received benefits under
sections 414181 10 414146 of the Rovised Code, an amount equal
to the smount so received shall be paid by the industrial commis-
ston From said award to the bureau of employment services and
shall be credited by the administrator of the burcau of employment
services to, the accounts of (he employers to whose accounts the
payment of said benefils wes charged of js chargeabie o the extent
it was charged or is chargeable.

If any compensation for-temperaty—tatel-disability UNDER
THIS SECTION thas becn paid for the same period or periods for
which temporary nonoccapelional accident and sickness insurance

. is or Ias been paid pursuant to an insurance policy or program 1o
which the cmployer has made the entire contribution or payment
fos providing such insurance or under & nonoceupationa] accident
and sickness prograt fully funded by the employer, compensalion
for—total-disability PAID UNDER THIS SECTION for such
period or periods shall be paid-onty to the extent by which guch
payment or payments exceeds the amount of such nonoccupationat
insurance o¢ program paid or payable. Offsct of such compensation
shall be mads only upon the prioe ordes of the bureau or industrial
comenission or agrecment of the claimant.

Letitiithl

g% WHERE AN BEMPLOYEE IN A CLAIM ALLOWED
UNDER THIS CHAPTER SUFFERS A WAGE LOSS AS A
RESULT OF RETURNING TO EMPLOYMENT OTRER
THAN HiS FORMER POSITION OF BMPLOYMENT OR AS
A RESULT OF BEING UNABLE TQ FIND EMPLOYMENT
CONSISTENT WITH THE CLAIMANT'S PHYSICAL
CAPABILITIES, HE SHALL RECEIVE COMPENSATION
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AT SEXTY-SIX AND TWO-THIRDS OF HIS WEEKLY
WAGE LOSS MOT TO EXCEED THE STATEWIDE AVER-
AGE WEEKLY WAGE FOR A PERIOD NOT TO EXCEED
TWO HUNDRED WEEKS.

412357 Partial disability compensation [Eff. 8-22-86}

MNat earlier than .ro.ﬂy wecks after the date of lermination of the

latest period of
i i PAYMENTS UNDER SECTION
4123.56 OF THE REVISED CODE, or not earlier than forly
wecks after the date of the ifjury or contraction of an occupationsl
disease in the absence of isability PAYMENTS UNDER
SBCTION 4123.56 OF THE REVISED CODE, the employee may
file an application with (he indusizial commission for the determi-
natian of the p tage of his permanent partial disability result-
ing from the injury or accipational discase. )
Whengver such application is filed, the district hearing officer
shall set the application for hearing with writien nolices to all

interested. persons. —th
- thon-t 3 tion-for-partial-disability

HOR-1o-FAELIVD- P

'A) The district hearing officer, upon such application, shail
determine the percentage of the employee’s permancnt disatnlity,
excepl such as is subject to division (G}{_Bl of this section, based
upon that <ondition of the emplayee resulting from the injury or
ocoupational disease and causing permanent impairment evidenced
by medical or clinice! findings reasonably demonstrable. The
crployee shall receive sixty-six and two-thirds per tent of his gver-
age weekly wage, but not more than & mazimum of thirty-three and
one-third per cont-of the statowide average weekly wage as defined
in division {C)} of section 4123.62 of the Revised Code, per week
regardicss of the average weekly wage, for the number of weeks
which equals such percentage of two hundred weeks, Except on
application for reconsideration, review, o modification, which is
filed within top days alter the date of reccipl of the decision of the
district hearing officer, in no instance shell the former award be
-mnodified uabess it is found from such medical or chinical findings
that the condition of the claimant resulting from the injury has so
progesssed as to have invreasod the porventage of permancnt partia}
disability. An application for reconsideration so filed shall be-heard
by a staff bearing officer and his decision shall be finai. No epplica-
tion for subsequent percentage determinations on the same claim
for injusy or occupational disease shall be accepled for review by
the district hearing officer unfess supported by substantial evidence
of new and changed circumstaness developing since the time of the
hearing on the original or last determination.
No award shall be made under this division based upon 2 per-

. centage of diszbility which, when taken with atl oiher percentagss

of permaneat disability, ezcoeds one hundred per ceot. If the per-
centage of such permanent disability of the employec equals or
cxceeds ninety per cent, compensation for permanont partial disa-
bility shail be pait for two hundred weeks,

Compensation payable undes divisiens-(A}-end-(B3-of this see-
tioa DIVISION shall accrue and be payable to the emplayee frem
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Wiz date of last payment of compensation, ar, n casee where no
previous compensation has been paid, from the datc of the injuery or
$he datc of the diagnosis of the octupatiohal distase.

Whedi an award under this division has been made prior to the
death of an cmployee, 2l unpaid jnstaliments accrued or to accrac
* yeder the provisions of the award we paysbie to.the sorviving
spouse, of i[ there is w0 surviving spouse, 1o the depcadent children
of such cmployes, and if therc are vo such children surviving, then
to sich other depondents as the commission may defermine.

(C){B) In cases included in the following schedsle the compen-
sation paysble per week to the cnployte shall be sixty-six and two-
thirds per cent of his average weekly wage, but not more than a
maximum BQUAL TO the stutewide averags
weekly wage as defined in division (C) of section 4123.62 of the
Riviscd Cote per weck regardless of the average weekly wage, and
not less than e FORTY per cont of the statewide average
weckly wage a5 defined in division {C) of section 4123.62 of the
Revised Codo per week and shafl continte during the periods pro-
vided in the following schedule:

For 1ke Joss of a tmmb, sixty weeks.

For tho Juss of o first finger, cominoely calied index finger,
thirty-five weeks,

For the loss of a second fnger, thirty wecks.

For the loss of a third finger, twenty weeks.

For the loss of 2 fourth finger, commonly Known as the little
finger, filteen wetks.

The foss of & second, or distal, phalange of tire thumb is consid-
ercd equal ta the Toss of one kalf of such thumby; the toss of more

than onc kalf of such thumb is considered equal ta the toss of the
wholc thumb.

The Joss of the third, or distal, phalange of any finger is consid-
ered equal to the loss of onc-third of such finger.

The ks of the middie, or second, phalange of any finger is
considered equal to the loss of two-thirds of such finger,

The less of mor than the middie and distal phatanges of any

- finger is considered equal to the doss of the whole finger. in no case
shall the ainount roccived for more than ‘ont finger excecd the
amount provided in this schedule for the Y035 of a hand.

For the loss of the metacarpa) bons {bones of the palm) far the
correspoiding thumb, or fingers, add ien weeks 10 the pumber of
wetks under this division. .

For ankylosis (total stiffness of} or contractarcs {due to scars or
injuries) which makes any of the fingess, thumbs, or parts of cither
sseless, the same number of weeks apply o such members or parls
thereof as piven for the loss thereof. !

If the claimant has suffered the foss of-twe or mare fingers by
amputation o7 ankylesis and ibe nature of his cmployment in the
contse of which the claimant was working at the ime of the injury
or occupational -discase is such that the handicap or disability
yesulting from such lose of fingers, or loss of wse of fingers, cxcesds
the normal handicap or disability resulting from such loss of fin-
gers, or Joss of use of fingers, the commission may rake that fact
irito consideration and increase the award of compensation sccord-
ingly, bulthe award made in such case shall sot excced the amount
of compensatian for foss of 2 band.

For e loss of a hand, one hundred seventy-five weeks.

For the Ioss of an arm, two hundred twenty-five weeks.

For the loss of a great toe, thirfy weeks.

For the loss of one of the focs other than the great foc, ten

weeks.

The lgss of mare than two-thirds of any tee is comsidered equal

1o 1he 1055 of the whole toe.

The Toss of fess than two-thirds of any toe is considered a0 Joss,
excopt as to the preat toe; the loss of the great tot up to the
interphalangeal joint is co-cqual 1o the loss of one-half of the great
toc; the foss of the great toc beyand 1hie interphaiangeal joint is
considgred cqual to the foss of the whole great toe.

Tor the loss of a feot, one hundred fifty weeks.

For tie foss of a leg, swo hundred weeks.
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For the loss of the sight of an ¢y, one hundred twenty-five
wecks.

For the permanent pastiat loss of sight of ancye, such portion of
ane hundred twenty-five weoks as the commission may in cach case

determint, based upon the peroentage of vision actually fost as a .

result of the infury or occupational discasc, but, in no case shall an
award of compensation be made for less than tweaty-five per cenl

. lass of uncorrected vision. “Loss of ancorsected vision™ means the

percentage of vision netually lost as the result of the injury or
oecupational disease. .

For the peonancnt and tolal loss of heasing of ons ear, bwenty- :

five weeks: but in no casc shall an award of compensation be made
for less than permanent and sotal foss of fiearing of one ear.

For the permanent and total loss of hearing, one hundred
weaty-live weeks; but, except pursuzat lo the next preceding para-

" graph, in no casc shall an award of compensation be made for less

than permanent and lotal loss of hearing. X

In case an injury or occepational discase results in scrious facial
of head disfigurement which either impairs or may in the future
impair the opportunities 10 secure or relain cmployment, the coti-
wmission shall make such awasd of compensation as it dgems praper
and cquitabls, in view of the naterc of Lhe dishigurcment, and ot to
excocd the sum of five thousand dollars, For the purpase of making

. such award it shall not be material whether such employee is gain-

fulty employed in any occupation o trade a1 the time of the com-
mission’s determination.

Whena an award under this division has been made prior to the
death of an employce from a cawse other than the injuty or occupa-
tional discase on which the award is based, all unpaid installments
acerued or to accrue andes the provisions of the award shall be
payable to the surviving spouse, of if there is no surviviag spouss, lo
thie depeadent children of such employes and if there are no such

. childzen, then to such dependents as the commission may deter-

mine.
When an tinployee has snstained the loss of 2 member by
scverance, but no award has been made on acoount thereof prior to
his death from a cause other than the: injury or eccupational discase
which caused such s ct, the cammission shall make an award
in accordance with this division for such Toss which shall be payatble
to the surviving spouse, or if there is no surviving spouse, to the
dependent children of such cmployes ard if there be no such chil-
dren. then 1o such dependeats as the commission may determine-
£5){C) Compensation for partial disabifity under divisions {A);
AND (B)rand {3 of this scction shall be in addition to the com-
pensation paid the cmployes '

same—claim PURSUANT TO SECTION 4123.56 OF THE
REVISED CODE. A CLAIMANT MAY RECEIVE COMPEN-
SATION UNDER DIVISIONS (4} AND (8} OF THIS SEC-
TION.

In all cases arising under division ¢S3(B} of this section, if it is
determined by sy one of the following: (1) the amputee clinic at
University hospital, Ohio state university; (2) the rebabilitation
services commission; {3) an amputee clinic ar prescribing physician
approved by cither the administrator of ths burzxn of workers'
eompensation, or his designee, of. the industrial commission or the
contnission’s designec, that an injored or disabled employee is in
need of an artificial appliance, or in need of 2 repair thereof,
regandless of whether such appitance or repair thezeof will be ser-
viceable in the vocational rehabilitation of the injured cmployee,
and regardless of whether such employes has returned Lo or <an
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ev.er‘agaia returi: to any gainful employment, the industriz} com-
mission shall pay (Be cost of such artificial appliance of repair

- thereatout of the surplus created by division (B) of scction 41134

of the Revised Code,

ln those cases whers a rehabilitation services commission ree-
ammendation that an injuted or disabled cmplayes is in nced of an
arfificia) applisnce would conflict with their state plan, adopled
pursuzant to the “Rehabilitation Act of 1973 87 Sumt. 335, 29
US.CA. 701, the administeator, turean of workers' compensation,
or-his désignee, or the industrist commission or the cemmission's
designee, may obtain a récommendation from an amputee clinic or
prescribing plysician that they determine appropriate.

{E)D) I an entplayee makes application for a finding and the
oofmmission finds that he has contracted_sBicosis as defined in
division {X). er coal miners’ prevmoaconiosis as defined in division
(Y), or asbestosis us defined in division (AA} of sertion 4123.68 of
the Revised Code, and that a change of such employec's oceupation
is meditally advisable in order to decreasc substantially Further
exposure 1o silica dust, asbestos, or coal dust and if the empliyce,
after such finding, has changed or shall change his oocupation to an
accopation in which the expesuce to silica dust, asbesios, or coal
dust i substatially decreascd, (he commission skall allow to such
employee i AN AMOUNT EQUAL TO FIFTY
PER CENT OF THE STATEWIDE AVERAGE WEEKLY
WAGE per wetk for a period of thirty weeks, commencing a5 of the
date of suck discontinuancc or change, and for a period of one
hundecd weeks immediately following the expisation of such peiiod
of thirty weeks the commission shell aliow such cmployes sixty-six
and #wo-thisds per cent of the foss of wages resulting dirsedy and
solely from such change of oecupation but not o sxceed a maXi-
mum of AN AMOUNT
BQUAL TO FIFTY PER CENT OF THE STATEWIDE AVER-

- AGE.WEEKLY WAGE per week. No such employee shall be

entitled to recsive more than one allowance on sccount of discontin-
uance of employinent ar change of occupation and benefits shall
cease for any period during which such employcs is employed in an
occupation. in which the exposure to silica dust, asbestos, or coal
dust is net substantially Yess than the exposure in. the oocupation in
which ke was formedly employed or for any period during which,

. such employes may be catitied to recsive vompensation or bencfits

under section 4123.68 of the Revised Code ont account of disability
from siticosis, asbestosis, or coal miners” preumoconiosis, An award
for change of occugpation for a coal mimer who has contracted coal
miners” putimoooniosis may be granted under this division cven
though he continucs his omployment with the same employer, =0
loag as his employment subsequent 1o the change is such that his
exposure {o coal dust is substantiaily decreased and 2 change of
occupation is certificd by the claimant as permancol. The conmmis-
sion may accerd to such employec medical and other beefits in
accordance with section 412366 of the Revised Code.

{R) If 2 fire fighter or police officer makes application for a
finding and the commission finds that he has contracted a cardio-
vascular ant puimonary discase a5 defined in division (W) of sec-
tion 412368 of the Revised Code, and that a change of such firc
fighter's or police-officer’s occupation Js modically advisable n
order to decrease substantially further exposurc ta smoke gescs,
chemical fumes, and other toxic vapors, and if such fire fighter, or
potice officer, after such finding, has changed or changes his occu-

tion to 26 eccupation in which the expasure to smoke, toxic gascs,
chemiical fumes, and other foxic vapars is substzntially decreased,
the commission shall allow to such fire fGighter or pofice officer
H AN AMOUNT EQUAL TO FIFTY PER
CENT OF THE STATEWIDE AVERAGE WEEKLY WAGE
per week for 4 pariod of thirty wesks, commencing as of the date of
such discontinwance or change, and for a period of scventy-five
woeks immediately following Lhe cxpiration of such period of thirty
wocks the commission shall alfow such fire fighter of police officer
sigty-six and two-thirds per cent of the loss of wapes resuliing
dircctly and solsly from such change of otcupation but not fo
excesd 3 maximom. of Foriy—dolless—and—twapty-five—eents AN

AMOUNT EQUAL TO FIFTY PER CENT OF THE STATE-
WIDE AVERAGE WEEKLY WAGE por week. No such fire
fighter or police offficer shall be entiticd to rective more than one
allowante on account of discontinuance of employment or change
of octupation and benefits shafl cease for any petiod during which
such fire fighter or police officer is employed in an cccupation in

" which the exposure to smoke, toxic gases, chemical fumes, and

cther toxic vaposs s not substantizlly Jess than the exposure in the
ecoupation in which he was formerly employed or for any period
during which such firc fighter or palice afficer may be catitled to
reocive compensation or beaefits under gection 4123.68 of the
Revised Cnde on account of disability from a cardiovaseular and
pehnonary discase. The commission may accord to such firc fighter
of potice officer medicat and other benefits in accordance with

section 41 2366 of the Revised Code. )

412358 Corapensation for permancat tofal disabilicy
{Eff. 8-22-86]

{A) In cases of permanent total disability, the employee shall
receive a0 award to continue uatil his death in the amount of sixty-
six and two-thirds per cent of his average weekly wage, but, excepl
as otherwise provided in division (B) of this section, not more than a
smaximum, amount of weekly compensation which is equat to sixty~
six and two-thirds per cent of the statewide avorage weckly wage as
defined i division (C) of section 4123.62 of the Revised Code, nor

not jess than a minimwm amount of weekly compensation which is .

equal to fifty per cent of the stajewide average weckly wage as
defined In division (C) of scction 4123.62 of the Revised Code,
unless ihe employee’s average wockly wage is less than fifty per
cent of the statewide average weekly wage at the time of the injury,
in which cvent he shall receive compensation in ant amount equal Lo
his avesage weekly wage. :

(B fn- the cvent the weekly workers’ compensation amount
when combined with disability bencfits reccived pursusnt to the
Social Security Act is ess than the siatewide avetage weekly wage
as defined in division {C) of section 4123.62 of the Revised Code,

* then the saxinum amount of weekly compeniation shall be the

statewide avesage weekly wage as defined in division {C) of section
A133.62 of the Revized Code. At any fime that social seourity
disability benedits terminate or are, reduced, the workers’ comgen-
sation-award shall be recomputed to'pay the maximum amount

* permittod under this division. -

{C) The Joas or Joss of use of both hands or both arms, or both
feet or both legs, or both eyes, or of any two thereof, constitutes
total and permanent disability, to be compensated according to this
seclion. Compensation payable wnder this section for permancnt
tota) disability shall be in addition 1o penefits payable vader divi-
sion €G)(B) of section 4123.57 of the Revised Code.

417362 Benefit compuistion; adjustment fo copsumer
price index {EfT. 8-22-86}

(A) 1£it is established that an injured of disabled employes was
of such uge and experience whea injured or disablcd as tha under
naturat conditions his wages would be expected to increase. that
facl may be considered in arriving at his average wockly wage.

(B) On each fisst day of Japuary, the current maximum
monthiy benefit amounts provided in scotions 4123.412, 4123413,

. and 4123.414 of the Revised Code in injary cases shall be adjosted

bascd on the United States depastment of labor's national con-
sumer price index. The perrentage increase n the cost of living
using the index figure for the fisst day of September of the preced-
ing year and the fiest day of Scpiember of the year preceding that
yoar shall be 2pplicd ta the maximums in effect on the preceding
thirty-first day of December to obtain (e increase in the cost of
living during that ycar.

In determining the increase ia the maximum benefits for any
year after 1972, the base shall be the national consumer ptice index
an the first day of September of the preceding year. The increase in
the jndex for 1he applicable twelve-month pericd shall be deter-
mined and shall be divided by the base used. The reselting perceat-

o~
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age shall be applicd to the cxisting maximums o arrive at the new
maximams,

{C) Bifective January 1, 1974, and cach first day of Jamuary

thereafter, the current maximum weekdy benefit amotnts provided
in sections 4123.36, 4123.58, and 4123.39, and divistons{A)-and
€C) DIVISION (B) of section 4123.57 of the Revised Code shail be
adjusted based on the increase or decrease in the statewide average
weckly wage.

“Siatewide aversge weekly wage” means the average weekly
earnings: of a8 workers in Ohio smployment subjett 1o scctions
4141.01 1o 4141.46 of the Revised Code g3 detcrmined as of the
first day of Septembes for the four Fall calendar quarters preceding
the first day of July of each year, by the administrator of the
bureau of employment serviecs.

The statewide average weckly wage to be used for the determi-
nation of compensation for any cmplayee who sustaing &n injosy, or
death, or who contracts an occupational discase during the subse-
quent calendar year beginning with the fiest day of January, shall
bo the statewide average weekly wage so determined as of the prior
first day of September adjusted to the next higher even multiple of
one dallar.

Any changé in benefit amounts shall be effective with respect 1o
injusies sustained, ocoupational diseases contpacted, and deaths
ovcursing during the calendar year for which adjustment is made.

I determining the change & the maximum benefits for any
year afler 1978, the base shall be the statewide average weekly
wage on the first day of September of the precedinig year.

4123651 Selection of physicians by employee; payment
by emyployer for medical services; examination of physician
of employer's cholce; medical Information release form |Eft.
8.22-36]

(A) Any cmptoyes who is injurcd of disabled in the course of his
employment shall heve free choios to select such licensed physician

as he miy desire o have serve him, as well as medical, surgical, -

nursing, and hospital services and attention, tegardiess of whelher
or nol his cmployer fas chcted under section 412335 of the
Revised Code, to fupnish medical attention to injurcd or disabled
cmpldyess. In the event the employes of @ sel-imsurer selocts a
physician or medical, surgicat, aursiog, or kospital sepvices, rather
1hat have thiem Purnished directly by his employer, the costs of such
services, subject 16 'the approvat of the commission, shall be the
obligation of such employer.
: (B} THE EMPLOYER OF A CLAIMANT WHO I8
NIUREp OR DISABLED IN THE COURSE OF HIS
BEMPLOYMENT MAY REQUIRE, WITHOUT COMMIS-
SION APPROVAL, THAT THE CLAIMANT BE EXAMINED
BY A PHYSICIAN OF THE EMPLOYER'S CHOICE ONE
TIME UPON ANY ISSUE ASSERTED BY THE EMPLOYEE
OR A PHYSICIAN OF THE EMPLOYEES CHOICE OK
WHICH IS TO'BE CONSIDERED BY THE COMMISSION.
ANY FURTHER REQUESTS FOR MEDICAL EXAMINA-
TIONS SHALL BE MADE TO THE COMMISSION WEICH
SHALL CONSIDER AND RULE ON THE REQUEST. THE
COST 0F ANY EXAMINATIONS IMITIATED BY THE
EMPLOYER SHALL BE PAID BY THE EMPLOYER.
(C}THE COMMISSION SHALL PREPARE A FORM FOR
THE RELEASE OF MEDICAL INFORMATION, RECORDS,
AND REPORTS RELATIVE TO THE ISSUES NECESSARY
FOR THE ADMINISTRATION OF A CLAIM UNDER THIS
CHAPTER. THE CLAIMANT SHALL PROMPILY PRO-
VIDE A CURRENT SIGNED RELEASE OF SUCH INFOR-
* MATION, RECORDS, AND REPORTS WHEN REQUESTED
gY THE EMPLOYER. THE EMPLOYER SHALL
PROMPTLY PROVIDE COPIES OF ALL MEDICAL INFOR-
MATION, RECORDS, AND REPORTS TQ THE BUREAU
OF WORKERS' COMPENSATION AND TO THE CLAIM-
ANT OR HIS REPRESENTATIVE UPCN REQUEST.
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4123.66 Additionsl compensation [EfL. 8-22-86]

In sddition to the compensation provided for in Chapter 4123
of the Revised Code, the industeial commission shall disbuse and
pay from the state insurance fund such amounts for medical, norse,
and hospital sarvives and medicine as it deems proper and, in casc
death ensucs from the injucy or occupationsl discass, reasonzble
fancral expenses shall be disbursed and paid from the fund in an
amtount not £ cacced tweive THIRTY-TWO lundred dotlars. The
commission shall reimbugse anyoite, whether depondent, volunteer,
o gtherwise, who pays the funcral expenses of any workman whose
death cnsues Trom aay injusy or vccupational discase as provided in
this section. The commission may adopt rules with respozt to fur-
nishing medical, nurse, and kospital service and medicine to injured
or disabled employees entitled thereto, and for the payment there-—
for: In case an injury or industrial accident which injures an
[ alio causes damage o the employee's eyoglasscs, artifi-
cial tecth oF other denture, or hearing aid, or in the eveat an injury
or cocupationel discase makes it neccssary or advisable to replace,
repair, of adjust the same, the commission shall disburse and pay a
roasgnable amount to repair or replace the same,

" 412368 Schedule of compensable occupafional dis-
eases; statute of limitations; refevees [EfE. 8-22-86]

AS USED [N THIS SECTION AND CHAPTER 4123, OF
THE REVISED CODE, “OCCUPATIONAL DISEASE"
MEAMNS A DISEASE COWTRACTED I THE COURSE OF
EMPLOYMENT, WHICH BY ITS CAUSES AND THE .
CHARACTERISTICS OF ITS MANIFESTATION OR THE
CONDITION OF THE EMPLOYMENT RESULTS IN A
HAZARD WHICH DISFINGUISHES THE EMPLOYMENT

© [N CHARACTER FROM EMPLOYMENT GENERALLY,

AND THE EMPLOYMENT CREATES A RISK OF CON-
TRACTING THE DISBASE IN GREATER DEGREE AND IN
A DIFFERENT MANNER THAN THE PUBLIC IN GEN-
ERAL.

Bvery employes who is disabled because of the contraction of an
ocoupational discase in-this soction; or the dependent of

_an employec whose death is caused by 2a occupational discasc 83
refinon im this-socfi

, is cutitled o the compensation provided by
settions 4123.55 {0 4123.59 and 4123.66 of the Rovised Code sub-
et 1o the modifications refating 1o cecapational diseases contained
in Chayter 4123, of the Revised Code. .

The folfowing discascs shall be considered oceupational digeases
and compensable as such when cantracted by an employec in the
course of the employment in which such employee was engaped and
due to the nature of any process described in this section. A DIS-
EASE WHICH MEETS THE DEFINITION OF AN OCCUPA-
TIONALE DISEASE IS COMPENSABLE PURSUANT TO
CHAPTER 4123. OF THE REVISED CODE THOUGH IT Is
NOT SPECIFICALLY LISTED IN THIS SECTION.

SCHEDULE

Description of discase of injury 2nd description of process:

(A) Antkraz: Handling of wool, hair, bristies, hides, and skins.

(B) Glanders: Care of any equine animal suffering from glan-
ders: handling carcass of such animal. - .

{C) Lead poisoping: Any industrial process involving the use of
lead or its preparations or compounds.

{D} Metcury pooning: Any industrial process invelving the use
of mercery or its preparations of compownds.

(B} Phosphorous poisoning: Any tndustriat process invelving the
use of phosphorous or its preparations ar campounds.

{F) Arsenic poisoning; Any industrial process invalviag the vse
of arsenic of its preparations or egmpounds.

(G} Poisoning by beazel or by nitro-derivatives aod a2mide-
derivatives of benzol {dinitro-benzef, anifin, and others): Any
industrial process isvolving the Bse of benzol or nitro-derivatives o
amido-derivatives of benzol or its preparstions or compounds.

(H) Poisoning by gascline, benzige, naphtha, or other volatile
petrolenm products: Aay industrial procest itvolbring the use of

gasoline, benzine, aaphtha, or other volatile petroleum products.

[T,
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{I) Poisoning by carbon bisulphide: Any industrial process
involving the use of carbon bisulphide or its preparations or com-
pounds. ’ .

{5) Poisoning by wood alcohol: Any industrial process involving
the use-of wood pfcohol or its preparations.

. {K) Infection or inftammation of the skin on contact surfaces
due to oils, cutting compounds or Iubricants, dust, Hquids, fumes,
gases, or vapors: Any industrial pracess involving the handling or

- usc-of oils, cutting compounds or lubrcants, or involving contsct
with dost, Niquids, fumes, gases, or yapors. -

(L) Epithelion cancer or ulecration of the skin o of the comeal
suface of the eye due to carbon, pitch, tar, or tarry compounds:
Handling or industrial usc of carbon, pitch, or tarry compounds,

(M) Compressed air iliness: Any industrial process carried on in
compressed Bir

{N} Carben dioxide polsoning: Any process involving the cvolu-
fion or resulting in the cscape of carbon dioxide.

{O) Bruss or zine poisoming: Any process invalving the many-
facture, founding, or refining of brass or the melling or smelting of
zinc, :

(P} Manganese dioxide poisoning: Any pracess involving the
grinding or mifling of mangarese dioxide or the ¢scape of manga-
nese dioxide dust.

{Q)} Radipm poisoning: Any industrial process involving the use
of radivm and other radiopctive substances in famincus paiat.

{R) Tenosynovitis and prepatcllar bursitis: Primary tenosynovi-
tis characterized by u passive effusion or crepitus into the tendon
shéath of the Aexor or extensor muscles of the had, dve to fre-
quently repafilive motions-or vibrations, or prepateilar bursitis due
to continued pressure. ‘ )

{5) Chraome ulceration of the skin or nasal passages: Any indus-
trial process involving the use of ar direct contact with chromic acid
or bichromates of 2mmontum, potassium, of sodivm or their prepa-
rations. b .

{T) Potassium cyanide poiscning: Any industrial process involy-
ing the vse of or direct contact with potassium cyanide.

{U} Sulgher dioxide poisoning: Aay industrial p in which
sulphir dioxide gas js evolved by the expansion of liquid sulphur

. Hioxids, . ' -

(V) Beryliiasis: Berylliasis means a discase of the lunge cauged
by breathiag beryllium in the form of dust or fumes, producing
charapteristic changes 1o the fungs and demonstrated by x-ray
examination, by biopsy ar by nutapsy.

Chapter 4123. of the Revised Code does ot entitle an ceployee
or his dépendents 1o compensation, medical Ureatment, 0 payment
of fumeral expenses for disability or death feom perylliosis unless
the cmployes has boon subjected to injuricus exposure to beryllivm
dust or Fumes in his employment in this state preceding his disable-
mient and only in the cvent of such disability or death cesulting
within cight years after the last injurioas exposure; provided that
such sight-year iimitation shell wot apply to disability ar death
from -expostre accurring afier January 1, 1976. In the cvent of
death following continuous total Hisability commencing within
cighit years after the lst injurious expasure, the requirement of
death within ight years after the last ijurious cxposure does not
apply. :
Before awarding compensation far partial o total disability or

death due to besylliosis, the indusirial commission shall refer the

* claim to a qualified medical specialist for examination and eccom-
mendation with regard (0 the diagnasis, the sxtent of the disabifity,
the pature of the disability, whether permasent or temporary, the
cause of death, and other medical questions connected with the

_ claim. An employee skell submit ta such examinations, including
clinical and x-ray examinations, as the commission requires. In the
- event that s employee refuses to submil lo examinations, including
clinicat and z-ray examinations, after potice from the comenission,
ar in the cveat that a claimant for compensation for death due to
perylliosis fails to produce necessary oonscats and permils, after
notice from the commission, so that'such autopsy examination and
tests may be performed, then all rights for compensation sre for-
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feited. The reasonable corepensation of such specialist and the
expenses of cxaminations and fests shafl be paid, if the chaim is
allowed, as part of the ¢xpenscs of the claim, otherwise they shall be
paid fram the surplus fund.

(W) Cardiovascular and, pulmonsry, OR RESPIRATORY
diseases incurred by fire fighters or police officers following txpo-
sure to HEAT, smake, toxic pases, chemical fomes and other toxic
vapots SUBSTANCES: Any cardiovascular putmonary, OR
RESPIRATORY disease of 2 fire fighter or police officer caused
OR INDUCED by the cumulative effect of EXPOSURE TO
HEAT, the inbalation of smoke, toxic gases, chomical fumes and
other loxic vapers SUBSTANCES in the performance of his duty
SHALL CONSTITUTR A PRESUMPTION, WHICH MAY BE
REFUTED BY AFFIRMATIVE EVIDENCE, THAT SUCH
OCCURRED IN THE COURSE OF AND ARISING OUT OF
HIS EMPLOYMENT. For the purpose of this section, “firc
fighter™ means any regular momber of 2 tawfully constituted -fire
depariment of a municipal corporation or township, whether paid
of volupteer, and “police officer™ means any regular member of 2
tawhilly constituted police department of a municipal corporation,
township or county, whetber paid or voluntser.

Chapter 4123, of the Revised Code does not entitle a fire
fighter, or police officer, or his dependents to compensztion, medi-
cal treatment, or psyment of funcral cxpenses for disability or
death from a cardiovasculsr end, pulmonary, OR RESPIRA-
TORY discase, unless the fire fighter or police officer has been
subject to injurious exposure to HBAT, smoke, toxic gases, chemi-

. cal fismes, and other toxic vapors SUBSTANCES in his cmplay-
'ment ix this state preceding bis disablement, some portion of which

has been after January I, 1967, except a5 provided in the last
paragraph of section 4123.57 of the Rovised Code.

Compensation and-niedical; hespital-and-Rufsinp-oxpenses on
account of cardiovascular end, pulmonaty, OR RESPIRATORY
discases of fire fighters and police officers are payable ealy in the
event of temporary totel disability, permanent total dissbility, or
death, in accordance with scction 4123.56, 4123.58, or 4123.59 of
the Revised Code-ead! MEDICAL, HOSFITAL, AND NURS-
ING EXPENSES ARE PAYABLE IN ACCORDANCE WITH
CHAPTER 4123, OF THE RBVISED CODE. COMPENSA-
TION, MEDICAL, HOSPITAL, AND NURSING EXPENSES
ARE PAYABLE only in the event of such disability or death
sesulting within cight years after the last injurious exposvre; pro-
vided that such eight-year limitation shalt nat spply to disability or

 death from exposure occurring after January 1, 1976, In the event

of death following continuous total disability comoencing within
cight years after the last injurious cxposure, the requirement of
death within cight years after the last injuricus exposure docs not
apply.

Chapter 4223 of the Revised Code does not eatitle a fire fighter
or palics office, or his dependents, to compensation, medical, hos-
pital, and pursing expenses, of payment of funeral cxpenses for
disability or death duc to a cardiovascular end, pulmonery, OR
RESPIRATORY discase in the event of failure or omission on the

part-of the fire fighter or police officer truthfnlly to state, whee -

secking cmyployment, the place, duration, and naterc of previous
employment in answer 1o an inquiry made by the employcr.
Before awarding compensation for disability or death under this
division, the commission shali refer the claim to a qualified medical
specialist for examination and secommendation with regard to the
diagnosis, the extent of disability, the cause of death, and other
medical questions connected with the chaim. A firc fighter ot police
ofFicer shall submit fo sueh examinations, including clinical and x-
Fay examinations, as the commission sequires. In the event that a
fieo fighter or police officer refises ie submit o examinations,
inclubing climical and x-ray cxaminations, aftcr notice from the
commission, ar in the event that a clajmant for compensation for
death under this division fails to produce necessary conscnts and
permits, after notice from the commission, so that such autopsy
cxamination and tests may be performed; then ali vights for com-
pensation are forfeited. The reasonable compensation of such spe-
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Gighists and the cxpenses of cxamination and tests shall bo be paid, -

if the claim is aifowed, as part of the expenses of the claim, other-
wisc they shail be paid from the surplus fund.
(X} Siticesis: Silicesis means 2 discase of the hungs cavsed by

breatiiing sitica dide {silicon dioxide} producing fibrous noduoles .

. distributed through the lungs and demonsirated by x-ray examina-
tion, by biopsy or by auwtopey.

(Y)-Coal miners” pneumoctmiosis: Coal ininers’ pnevmoconio-
sis, cornmoniy refered to as “black lung disease,” resolting from
working in the coal mine industry and due to exposurs o the
breathing of coal dust, and demonstrated by x-ray examination,
biopsy, autopsy ot other medicat o clinjcal tests. -

Chapter 4123, of the Revised Code does not entitle a8 smployes
or biis dependents to compensation, medicsf treatment, o payment
of funeral expenses for disahility or death from sificosis, asbestosis,
or coal minefs’ pucumoconiosis unless the employee has been sub-
ject toinjusious exposure to sitica dust {sicon dioxide), asbestos, or
caal dust in his cmployment in this state preceding his disablement,
some portion of which has be¢n after Octobor 12, 1945, except as
provided in the sccond to last paragraph of section 4123.57 of the
Reviscd Code,

Compensation end-mediealhespital-and-nursing-cxpons
acconnt of silicosis, asbestosis, or coal miners’ preumocaniosis are
payable caly in the evont of temparary total disability, permancnt
total disability, or death, in accordance with sections 4123.56,

4123.58, zad 4123.59 of the Revised Codeyand.
PITAL, AND NURSING BXPENSES ARE PAYABLE IN
ACCORDANCE WITH CHAPTER 4123. OF THE REVISED
CODE. COMPENSATION, MEDICAL, HOSPITAL, AND
NURSING EXPENSES ARE PAYABLE only in the event of
such digability or death resulting within cight yoars after the last
injurious exposure; provided that such eight-year Iimitation shail
not apply to-disability or death occurring after January 1, 1976,
and further provided that such cight-year limitation shall not apply
1o any asbestosis cases. [n the cvent of death following continuous
totat disability commencing within eight years after she last injuri-
ous exposure, the requirement of death within cight years after the
last injurious exposure docs aot apply.

Chapter4123. of the Revised Code does not cntitle en employec
ar his dependents to compensation, medical, bospital and sursing
expenses, or paymeat of funcral expenses for disability or death due
to silicosis, nsbestosis, or coal miners' preumocantodis in the event
of the Failure or omission on the part of the emplayes truthiully 10
state, when seeking cmployment, the place, duration, and nature of
previous cmployment IR answer o an inquiry made by the
cmployer-

Before awardimg compensation for disability or death due to

sificosis, ashestoais, or caal minors® preumoconiosis, the copumission’

shall refer the claim to a qualified medical specialist for examina-
tion and recommiendation with regard to the diagnosis, the extent of
disability, the cause of death, and other medical questions con-
nected with the claim. AR employss shall sebmit 1o such cxamina-
tions, including ¢finical and x-ray examinations, 25 the commission
fequires. Jn the event that an employet refuses to submil to exami-
natiens, focluding clinical- and x.ray exzminations, after notice
from the coramission, or in the cvent that 2 claiment for compensa-
tion for deatly due to silicosis, asbestosis, or conl miners' predma.
copiosis fails 1o produce necessary consents and permits, after
natice from the commission, 5o that such aulopsy examination and
tests muy be performed, then all rights for compensation are for-

feited. “The reaserable compensation of such specialist and the

expenses of examinations and tests shalt be paid, if the claim is
allowed, 55 a park of the expenses of the chaim, otherwise they shall
be paid from the surplus fund.

(2} Radiation iliness: Any industsial process involving the use
of radioactive matorials.

Claims for compensation and benefits due to radistion filness
are payable oaly in the event death or disabiity occurred within
cight years afier the last injurious exposure: provided that sech
eight-year Jimitation shalt not apply to disability or death from
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expsure oocurtiog after Jamuary 1, 1976. In the cvent of death
following continuous disability whick commenced within eight
years of the last infurious exposure the requirement of death within
cight years after the last injurious expusure does not apply.

(AA) Asbestosis: Asbestosis means 2 Jisease caused by inhata-
tion or ingestion of asbestos, demonstrated by x-ray examination,
biopsy, sutupsy, or other objective medical or clinical tests. -

Al conditions, sestrictions, limitations, and other provisions of
this section, with reference to the payment of compensation or
benefits on scoount of silicosis or cosl miness’ preumoconiosis shall

be applicable to the payment of compensation oc benefits on

account of any other ocoupational discase of the respiratory tract
resulting from injusious exposurcs to dust.

The refusal to produce the necessary consents and permits for
autopsy. examination and testing shall ot result in forfeiture of
compensation provided the commission fnds that such refusal was
the resnlt of bawa fide religious convictions or teachings to which
the claimant for compensation adkered ptior 1o the death of the
decedent.

482374 Emgloyer's lability in damages [EIC. 8-22-86]
EXCERT AS AUTHORIZED IN SECTION

412180 OF THE REVISED CODE, EMPLOYERS who comply
with section 4123.35 of the Revised Codg shall not be liable to
respond in damages at common law or by statute for any injiry, or

eccupational disease, or bodily condition, received or contracted by

any employes in the course of or arising out of bis cmployment, or
for ary death resulling. from such injury, occupational disease, or

bodity conditior eccusring during the period covered by such pee-

mium so paid iato the state insurancs fund, or during the interval of
Gime in which such cmployer is permitted to pay such compentation

" disectly to his ijured employees or the dependents of ks kitled

employees, whether or niot such injury, cecupational discase, bodily
condition, or death is compensable under sections 4123.01 to

* 4123.94;- inelusive; of the Revised Cede.

412380 Apreement to waire rights [Eff. 8-22-86]

No agreement by an smployes to waive his rights 1o compensa-
1jon under sections 4123.01 to d123.94inelasive; of the Reviscd
Code, is valid, except thal en: )

{A) AN employee who i€ biind may waive the componisation
that may become due him for injury or disability in cases where
such injury or disability smy be ditcctly caused by or due to his
blindness. The industrial commission piay adopt and enforee roles
governing the employment of such persoas and the inspection of
their places of emplayment. -

(B} AN EMPLOYEE MAY WAIYE HIS RIGHTS TO
COMPENSATION DR BEMEFITS AS AUTHORIZED PUR-
SUANT TO DIVISION (C)(3) OF SECTION 4123.01 OF THE
REYISED CODE.

No agreement by an employee to pay any portion of the pre-

_mium paid by bis emplayer into the stalc insurance fund i valid.

SECTION 2. That exisling scctions 126,30, 4121.02, 4121.30,
4¥21.32, 4121.35, 4120138, 4121.40, 412163, 4121.67, 412169,
412301, 4123.28, 4123.29, 4123.34, 4123.343, 4123.35, 4123411,
4123413, 4122.414, 4120.51%, 4123515, 4123.516, 4123.519,
4123.54, 4123.56, 4123.57, 4123.58, 4323.62, 4121651, 4123.56,

412368, 4123.74, and 4123.80 of the Revised Code are hersby .

repealed.

SECTION 3. There is hereby created a Select Commission on
Workers' Compensation Administration. The Commission shall
consist of ten members appointed by the Governor with the advice
and onseat of the Scaats. Nol more than five of the members shali
be of the same political party. Five members shall represent fabar
imerests and five 1 s shall be rep tative of cmployers.
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Members shall reccive per diem componsation fixed pursuant to
division (J) of section 124.15 of the Revised Cade together with
their actual and necessary cxpenses.

Withia thirty days afier the cffective date of this section, the
Governer shall make appointments lo the Commission ard shall fix
a time and place for the Commission’s first mecting. AL the meet-
- ing, the Commission shall erganize and elect a chairman and such
other officors as it deems appropriate. Thercafter, the Commission

shalt determine the time and placs of its mectings.

The Select Comunission skall secure for itself office space, staff,
and supplies as it decms necessary to the proper performanee of its
dutics. It may request the Industrial Commission to furnish space
and supplics. AHl expenses of the Select Commission shafl be paid
by the Endustrial Commission from the State Insurance Fund upon
presentation of proper vouchers signed by the Chairman of the
Select Corammission, :

The Select Commission shall examine the administrative strue-
ture and duties of the Industrial Commission and the Burcau of

*Workers® Compensation 1o identify any overlap or duplication of
structure or dutics -that may be climinated or altered so as to
improve the efficiency of administration of the workers’ COmpensa-
oA program. B

The Select Comsnission shall make its treport lopsther with any
recorpmendations to the Governar end 1o the General Assembly by
not later than July 1, 1987 and shall ecase to exist at that time,

" SECTION 4. Within the six-month petiod ollowing the effec-
five date of this act, the industrial commission shall implement the
self-insuring cmployer surety bard program established pursuant to

section 4123.359 of the Revised Code as enacted by this act. For

that purpose, the self-insuring cmployer shall ammange to exchange
any surety band or ¢ther secutity given to the comupission pursuant
1o section 4123.35 of the Revised Cnde as i, existed immediately
prior to this act for the surety bond required ander section 4123.35
of the Revised Code as enacied by this act. Until the cominission
effects the exchange, the security given to the commissian pursuant
1o section 4123.35 of the Revised Code as i existed immediately
prior to the ameadments inade by this sct shall be decrncd suffi-

cient seourity to guarantee the lisbility of the seif-insuring -

employer provided any surety bond given continnes to remain effec-
tive and obligates the surety to make any necessary payments of
compensation and expenses.

SECTION 5. Mot later than six months after the cffective date
of thiz- act, the Buresu of Waorkers' Compeasation and Industrial
Commission shall submit budgets to the Office of Budget and
Management, the Legislative Budget Office of the Legislative Ser-
vice Cominission, the Chairman of the Finince Commities of the
Senate, and the Chairman of the Finance-Appropriations Comemit-
tee of the House of Representatives. The budgets shall roquest
funds adequate to implement the revisions and modifications
required by this act and shzHl be presented in a manncr that Justi-
fies the base spending of the Burcau and the Commission a5 well as
(ke increase over current spending levels. Along with the budgets,
the Burcau and Commission shall submit a derailed schedule for
implementing the revisions and mudifications required by this act.

SECTION 6. For the purpese of ensoring sufficient funds for
the Intentional Tort Fund created pursuant to section 4121.80 of
the Revised. Code as enacted by this act, the Administrator of the
Buseah of Workers' Compensation shall transfer five million dof-
tars from the Surplus Fund created pursuant to section 412334 of
the Revised Code to the Intentional Tort Fund. The money trans-
forred shall be in the natare of a loao to the Tatentional Tort Fund
and is herehy declared Lo be 2 proper investment of the suwplus or
reserve of the State Insurance Pund-

The Industrial Commission shall repay the loan to the Stale
nsurance Fund i five equal annual installments commercing with
the first calendas yoar following the year in which the original

*A journalized version of the bifl wus not available
when this analysis was preparcd.
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iransfer it made. The moncy shafl be repaid with interest
cquivalent to the average yield of fixed income investments of the
Siste Insnrance Fund for the six-month perind ended on the last
day of the month proceding the month in whirch the original (rans-
Fer ooouss. :

SECTION 7. Within ninety days after the effective date of this
act, the Governor shall make the Initial appointments to the Self-
insuring Employers Evaluation Board as required pursnant to sec-
tion 4123.35 of the Revised Code as amended by this act-

SECTION 8. The Industrial Commission shail, commencing
with the calendar year in which this acl takes offect, and [or the
aext succeeding mine years, write off a5 = loss one-tenth of the
unfumded Giability of the Disabled Workers® Relief Fund in exis-
tence on the effective date of this acl.

SECTION 9. If any scction or provision of a seotion or the
application theseof 10 2ny person or circumstance is held invalid or
unconstitutionsl by 2 coart, the invalidity o unconstitationality
dobs not affect ather provisions of the section ar other sections.of
this aci or: related sections of the Revised Code or 2pplications
thereof which can be given effect withon? the invalid or unconstitu-
tiona} provision or section or application thereof, and {o this ead,
the provisions and sectibhs are severable.

SECTION 10. By nol later thas July I, 1987, the Admipistra-
\or of 1he Burcau of Workers' Compensation shall adopt rules that
fully implement all provisions of section 4121.44 of the Revised
Code.

SECTION 11. The prohibition against the Industcial Commis-
sion grenting self-insurer status o public employers contained in
section 4123.35 of the Revised Code as amended by this act shall
not be consteued 10 require the revocation and docs mot revoke the
self-insuramce Status of publlc smployers who ase sclf-insurers on
the cffeclive date of this act. Nothing herein, however, prohibits the
Commissiun [tom subsequently revoking the sell-insurance status
of the public crployer or imposing any ather penalty pursuant to
seclion 4123.352 of the Revised Code s cnacted by this act.

SECTION 12. Scotion 12630 of the Revised Code is preseated
in. shis act a¢ a composite of the ssction as amended by both Sub.
H.B. 201 and Am. H.B, 557 of the }16th General Assembly, with
the new language of neither of the acts shown in capital letters.
This is in recognition of the principle stated in division {B) of
section 1.52 of the Revised Code that such amendments are to be
harmionized where ot substantively irreconcilable and constitutes 2
kegislative finding that such is the resuling version in cffect prior to
the effective datc of this act. . :

" LSC Analysis of SB. 307
{As Reported by H. Commerce & Labor]

Editor's Note:  The following analysis, by the stalf of Ohio’s
Legisletive Service Commizsion, printcd ko assist subscribers.
CAUTION: beeause bitls are subject to passible Hoor ameadments
and conference commitiec. changes folfowing preparation of the
apalyses, the text of an analysis may not reficet all of the provisions
of the Bilt a5 signed inta lav. .

Sumimary:
Defines “intentional Lort™ for purposes of the work-
ers' chsation law, cstablishes precodures for

employce; to sus for employets’ intentional torts; and
creates the [ntentionat Tort Fond 10 pay for inten-
tianal tort awards against employers.

™
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Specifics kegislative guidelines and criteria the Indus-
(il Commission must use for granting o employers
the. privilege to seli-insure their workess” compoasa-
tion liabifity.
Creates the Seif-Insuring Bmployers Evaluation
_"Board to evaluate the cligibility of cmployers to self-
insure and specifics procedures governing revocation
of that privilege. :
Establishes 2 Sclf-Insuriog Employer's Surety Bond
Fuad, in lien of current surcty requirements imposed
wpon each self-insuring cmploysr. .
Requiges the Administrator of the Bureau of Work-
ers” Compensatian to develop slternalive premism
programs, for sigte fuad employers such as vetrospec-
tive rating plans. :
Alters the criteria governing the awarding of tempo-
ary, total disability compensation and increases the
maximum “scheduled loss" compensation payments
available. ’
Prohibits employers from violating speeific safety
wireenents of the Endustrial Commission er scts of
the Generel Assembly and reguites the Commission
to n3sess civil penaltizs up te $30,000 for violations.

Pstablishes an Occupational Safety Loen Fund te
finance low interest loans to employers 1o tastall or
erect cquipment that seduces workplace bazards and
improves workezs” fealth and safety.

Eliminates tomporary partial disahility compensztion
and feplaces it, subject to certain conditions, with a
type of wage loss compensation that relmburses
tnjured workers who returs o work with 66-%% of
the difference between their pre-injury wages and the
wapes receivest from their new job up to 2 mazimtm
cqual to the statewide average weeldy wage.

Removes ministers and assistant ministers from cov
crege under the Workers' Compensation Law.

Subjects- the Industrinl Cominission and the Bureau
of Workers' Componsation o the state Prompt Pay
Law but ¢stablishes special prompt pay procedures
“for payments to heaith carc pioviders refated to
workers' compensation claims.

[ncreases the change-of-occapation benefits available
1o persons suffering from cardiovascular and pulmo-
nary diseases of potice and fircfighters, pocumoconi-
osis, silicosiz, pnd asbestosis.

Redefines “injucy™ and defires “occupalional dis-
casc” for purposes of workers' compensation-
fncreases from $1,200 to $3,200 the fedoral expense
payment available for decoased workers.

Creates the Sciect Commission on Workers” Com-
pensation Administration 1o study and make fecom-
mendations regarding the duplication of the Burean’s
and Commission’s duties. .
Reguires the Indastrial Commission to write off 1/10
of thie usfunded lability of the Disabled Warkers'
Relicf Fund in cach of a peried of ten years.

Makes numerous administrative changes and othes
changes in the Workers® Compensation Law.

CONTENT AND OPERATION

Workers” Compensation and Emplopee Suits Agoins Employer
Existing law confers spon employers who comply with the

Waorkers' Compensation law immunity From civil ssit by employces
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who sustain injury of cccupational discase “in the course of or
arising out of cmploymeant™ Until recently, this. provision was

thought to bar virtwally any type of civil damages suit by an

employot against an employee.

Specifically, the Ohie Supreme Court has stated that

Au employee is not precluded by Section 35, Articie ol
the Ohio Constitution, or by R.C. 4123.74 and 4123.74]
from. cnfofcing his common haw remedies against his
employer for aa intentionaf tert .+~ {Tihe protection
afforded by the [Workers' Compensation] Act hoas always
Yeen for negligent acts ard not for intentianal tortious con-
duct, Indeed workers' compensation Acts were designed ta
improve the plight of the injured warker and to hold that
fntentioaal torts covered under the Act would be tantamovat
to encouraging such conduct ... Blankenship v. Clacinnmti
Mifacran Chemicafs, 60 Obio St. 2d 608 {1982).

Wilh respect to torts, the Court has stated:

An intentional tort is an act committed with the inteat to
injure another, or committed with the belicf that such injury

is substantially certain to occor . . .. The reccipt of workers’

oompeasstion benefits doss not preclude an employee or his

representative frot pursking a commom-law action for dam-
ages against his employer for an-intentional tort. .. .. An
employer who bas best beld Tiable for an intentional tort is
riot entitled ta 2 sctoff of the-award in the amount of work-

&rs* compensation beuefits received by the employes or his

talive. Jones v. YIP Development Co., 15 Ohio Sto

3d. 50 {1984}

“The bill specifically declates that the enactment of the Workers
Compensation system Is intended to remove from the common law
tort systom all disputes among employess and employees fegarding
compensable injuries of death sad 10 establish a gystem which
compensates for the injury or death of an employes wheiher such is
the resull of the fault of the employee or & co-cmployee. Further,
the bilt declares that the legislative intent in providing immunity
from common taw suit is intended te protect employers from litiga-
tion outside the workers' compensation system except a3 expressly
provided. .

“The bill expressly provides that an employse or %is dependents,
who suffers an injury, occupational disease, or death resulting from
the intentionat tart of his employer, may receive workers” compen-

- satjon benefits and maintain a cause of action against the emplayer

for the excess of damages over the amount Teceivable uader work-
ers” compensation and the amount recoverable under the Ohic Con-
stitution for viokation of specific safely requircinents. AR “inten-
tional 101" is defined as an act committed with the intent to injurc
another or-commitied with the belief that the injury is substantially
certain 1 oceur. “Substantially certain to pocur™ is defined 10 mean
that an employer acts with deliberate intent to cause an emaployee
te suffer iniury, disease, condition, or death.

Any action for ar inteational tort apainst an employer by an

employes or his depondents must be brought within one year of the
eartier of the employec’s death or the datc on which the emplioyec
knew of shoutd beve first known of, through the exercise of reason-
able difigence, the injury, disease, or candition. In no event may any
such action be brought more than two years after the occurrence of
the act constituting the intentional torl. Alt such actlions must be
brought in the county where the jrjury was sustained or the injury
primarily causing the conteaction of the discase ocenrred. The bill
specifically presctves aft defenses for an employer in such an-action.

The bill Tmits the court in an intentionad tort action against 20
employer o the determination as to whether or not the employer is
lizble for damages based upon ihe commmission of an intentional
tort. Deliberate removal by the employer of safety guard equipment

deiit ian of a toxic or hezardous substance is
evideace, the presumption of which may bs rebutted, of an act
commiticd with the intent to infure ancthes. The bill requires the
conrt to dismiss the action if upon a motion for summary judpgment,
the facts required to be proved do not cxist, or if upon a motion for
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2 dircetod verdict against the plaintiff, the connt determines, after
considering all the evidence and every inference legitimately and
reasooably raised thereby most favorubly to the plaintfi, there is
oot suffivicnt evidence to find the facts required to be proven. The
decision will be made solely by a judge. The bilt may be somewhat
melear at this point simce it refers to “facts required (0 be proved
by division (B} ... That division, buwever, is primarily a state-
ment of legislative intent. The only possible “fact” in it is the basic
guestion of whether or not an act of an cmployer is sn inteational
Lot or not. -

- Subsequently, in any triat of the action, if the court determines
that the employee oz his estaie is entitied to ap awasrd, the indus-
triat Commission, afeer the court detenmination is final and after a

_ hearing, determines the amount of damages to be awatded, In this
determination, the Industrial Conunission bas original jurisdiction
andl must consider the benefits payable under workers' compensa-

tion and the net financial Joss to the employee caused by the

employer's intentional tert. The lotal award to the employee or his
eatate may not be less than 50% nor moge than three tines the tatal
compensation reccivable under workers” compensation and in no
cvent mey exoeed 51 million. -

Payments of awards ordercd by the Industrial Commission for
an employer's intentional tort as well as all legal fees incurred by an
employer in defending such an action, are made from the Inten-
tional Torl Fund, creaged by the bill. The Intentional Toet Fund

" comsists of monics paid into the fund by every public and private
employer. The Industcial Commission annwally fixes the amount
for cach cmployer 1o contribote to such fund “Based uporn the
manner of Tatc compuiation established under [the rate-making
section of the law]®. Presumably, this means that the Commission
is to establish & surcharge that will be at & flat rate {the language,
howevcr, & capable of interpretation 10 allow various different rates
for différent classiiications of caployer) per 3100 of payroll. The
bill plices the control of the fund under the Commission and
requires the Commission to adopt rufes for procedures governing
the: reception of claims and dist ts of monies from the fand.

“The. Adwministrator of the Burean must transfer, as & loan, 55
million from the Surplus Fund to the Intentional Tort Fond. The
bill requires the Industeidl Commission to repay thest monics in
five oqual installments beginaing with the calendar year following
the year of transfer.

The Commission also must make rules concerning (ke payment
of angrney fees by claimants and cmployers and must fix the
awmount of fes in the event of a controversy, The Commission 204,
the Burcat of Workers® Compensation must post a motice in their
offives stating 1hat the Commission has the authority te fix fees in
the event of a dispute. Fhe bill further reqaires the Commission to
make teles to prevent the solicitation of employment in the prosecu-

tion or defense of intentional tort cases and may inquire into the -

amounts of fees charged by attorneys in such cases,

- The bill specifies that all of the changes enomerated above
apply to any claim or action pending ar the effective date of the
bill. There conld be constitutionat questions surrounding this provi-
sion in that it attempts to affect count suits for intentional torts
pending on:the bill's effective date. The Ohio Constitution prohibits
the passage of retroactive laws, Article 11, Section 28. The Chio

_Supreme Court has made a distinction between a law that is reme-
dial in naturé which the General Assembly can alfect retroactively
and one that is substantive which may nat be affected retroactively.

- 1n Weil v. Taxicabs of Cincinnatl, Inc., 139 Obio St. 199, (1942),
ihe Sopreme Court held that the right to sue at common law was 2
substantive right.

’ Self~fnturance

Background

Under current Iaw, the Industrizl Comemission may graat the
privilege of sclf-fnserance to an cmployer who agrees abide by
Commizsi pertaining to sclf-i nce aad who possesses
sufficient “financial” ability 0 render payment of compensation
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and benefits. Present taw does not zequire the smployer to have 2
minimum number of cmployoes in onder to be a self-insuret.

Sell-insurers 8o not make premium payments to the State
Tusnrance Fund, but are required to pay direzily to employees the
same medical bencfits and types of compensation specified in the
law for employess of the State Fund employets. Seli-insurers also
must coatribute to the Disabled Workers Relief Fund {but scc
Iater section of analysis), pay their share of the zdministrative costs
of the workers' compensation program, and pay indo the Statatory
Surplus Fund fused for such expenses as rebabilitation services,
payments made undes the handicapped provisions of the law, and
certain medical examinations)-

The Industrial Commission may revoke the privilege of gelf-
insurance if the employer docs not comply with the Commizsion
cules or fails to pay compensation and benefits on time in the
amonmts required. Self-iusurers pmst post a surcty bond 10 secure
payment of compcasation or benefits and may also sue Lhe

euployer for any additional amounts owed in campensation of bea-

efits beyond the value of the surety bond.

The bill

The bill makes the following changes relating to self-insurancs

{1} Requires ail employers who are granted the privilege 1o sell-
insure to demonstrate sufficicot financial and administrative abylity
assuring that alf obligations of self-Insurance status arc promptly
met. The bilt sequires the Commission to consider the following
fisted faciors, if spplicable, in determining whether or ot the
employer bas the ability to mest the obligations for seli-insurance
status:

—the cmployer employs a minimum of 500 employees in Ohig;

—the employer has operated in. Ghio for at Teast two years;

—the amount of the buy-out where the cmployer is 2 suc-
ceeding employer or previously contributed to the state fund;

—sufficicacy of cmployer's asscts in Ohio to assure solvency in
paying compensation directly;

—a review of the employer’s rocords necessary to provide the
emplayés’s full financial disclosure;

—the employer’s arganizationaf plan for the adminfstration of
workers' compensation taw and procedurcs, for informing employ-
ses of his change in status o a sell-insurer, that he will follow in as
a sell-insurer, xnd that informs cinployess of the employees’ rights
to compensation and bencfits; and

—that the employer has a financial account in Ohio or has the
workers® compensation claim checks drawn from the same account
as payroll checks or such checks clearly indicats that payment wilt
be hopored by an Ofio financial institetion.

Adthough the Commission js Rot fimited to considering onfy the
above factors, il must at least consider ali of them, where applica-
ble, except that Ehs Commission may waive the requirements that
an ¢mployer employ at least 500 employees and that the employer
thas operated in Obio for at lgast 1wo years. The bill prohibits the
Commiseian from graming sell-insuraes status to public employ-
ers other than public utifitics. The bill “grandfathers™ in any public
employers that currently are se8f insurers, but subjects them to the
new procedures which could result in revocation of the privilege
should thiey ever be found deficient in their program.

{(2) The bilt establishes: procedures for employers to obtzin
applications for setf-insurance stalus. Ewmployers must obtain appli-
cations fromt both the Bureau and the Commission upon which the
Busean has stamped a “designating auaber.” Prior to applying for
self-insurance statns, the employer must make available to the
Buceau all of the information listed in paragraph (1) above. The
employer must filo the application, with 3 fee sufficient to cover the

costs of processisg the application, as cstablished by the Commis-

sion, with bath ihc Bureau and ific Commission 21 leagt 90 days
prior to the cffective date of the employer's new status. The Com-
mission and Burcau ypay not accept any application that dees not
contaip all of the sequired information. Applications are nol com-
plete wntil all of the required information is provided.

The bill requires the Commission to seview completed zpplica-
ticns wihin 8 rczsomable time and 1f it decides to grant the privi-

.
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lege, the Borcau must issue a statement with the Commission’s
findings of fact, The statoment must be preparcd by both the
Commission snd the Burcau and be signed by the Chairman and
Seczetary of the Commissjon. {f the Commission delermines not to
grant the privilege, the Burean must notify the cemployer of the
determination and reguire him to continue to pay his full premium
into the Stste Insurance Fund. - :
The bill specificaily authorizes the Indusirial Commission. o

allow a seif-insuring employer to resume premium payments (ic.,

give up his self-insuzanice status) “with appropriate credit modifica-
tions ts (he cmployer’s basic premium rale ... Presumably this
Last implics that the emplayer, in such & case, could be merit-rated
{based upon his sclf insurance experience) immedialely.

{3) Replaces the gencral surety bond reguirement for self-insur-
ofs with the Scif-Insuring Employers” Surety Bond Faad. Under
the Gill, a se}f-insurer must obtain from the Comenission a suréty
bond in a face amount sufficient 10 cover his potential liability. The
tonds provide payment ta the Commission {or amounts paid by the
Commission for compensation or benefils on an employer’s default.
The Commission must operate the sercty bond program far scif-

* jnsurers and make the surety bonds avaitable at competitive rates.

“Fhe rates fixcd cach year are to be as low as possitile but that
assure sufficient reserves to cover anticipated claims.

Stiould any self-insurer defavlt on payments of compensation or
benefits, the Commissicin is to make payments from the employer’s
surely bond. The defaulting employer is relieved of sy Tiahilily for
damages that arise from the injury or cccenpational discasc at com-

" inon 13w or by statute, ta the extent of the payment by tie Commis-

sion.

Subsject to the approval of the Commission, the Administrator
may invest any of the Fuod's surplus or rcacrve as he may curréently
the funds of the State Insurance Fund. Al interest earned from the
investmicnts must be applicd solely to the roduction of cmployers’
premibms and o payments required on bonds due to default.

TE the Cormmission detcrmines that the reinswrance of the risks
af the Fund arc necessary to assute its solvency, it may:

{a) contract; for the purchase of reinsurance, with any company
or.agency autharized by Jaw to issuc such contracts;

. {b). pay the reingurance costs from the Fund;

{c) include the reinsurance costs as 2 Liahility and estimated
ligbility.of the Fund. - .

Meither the Sndustrial Commission nor the Administrator of the
Purean of Weorkers' Compensation is Fable with respect Lo the
mmanagement of the Fund, exoept in cases of grass abuse of discre-
tion, nor is the state liabte for any of the Habilities of the Fund

. jitselil

Within six months following the effective date of the bill, the

. Commission must implement the Seif-Insuring Employer Surcty

Boni Program by exchanging surety bonds or other security given
to the Commission under former law. The exchange of such s
deemed sufficient security to guarantes the Babiiity of 2 self-insur-
ing employer provided the surety reenains in force and will pay sny
necessary compeiisation and expenses found to be dus.

(4) Requires the Administrator to handle complaints regarding
self-insucers thraugh the Self-Insurance section of the Divisien.

(5) Creates the Self-Tnsuring Employers Evaluation Board,
administratively part of the Burcan of Workers’ Compenstiion,
consisting of three members es follows: (I} the public member of
the Indusicial Commission who scrves 25 the chairman of the
Boacd; (2) 2 member of the Ohio Self-Insurance Association; and
(3) 2 repeesentative of labor, The two latter members must be
appointed by the Governor, within 90 days after the cficctive date
of the BY, with the advice and tonsent of the Senate with one
serving an initin} term of iwo years and one serving 2 term of three
years, Thereafter, terms of olfice of the two members are for four
years cach. The members of the Board, Other than the public
member, ceosive a per diem amount fixed in the mapner as the
compensation of membes of other boards and commissions is fixed
a8 well gs rimbursement for their actual and pecessary expenses
sncurced in the performance of their duties.
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Thc bill requires the Commission to refer afl complaints agajnst
a self-insuring employer or questions as to whether 2 sclf-insuring
cmployer continues to regt the standards for sclf-insusance to the
Board, which must {nvestigate, and if it bas reasomble prounds to

believe the zlfegations, to investigate. The Boerd may order the .

employer to take corrective action as the Board specifics. The
Boapd action ne¢d not be by formal hearing, but whatever is
ordered, it must be signed at least by two of the Board members., If
by formal hearing, the Board subsequently determines that the
employer has failed to correct Lhe problems, the Board must recom-

_mend to the Commission revoeation of the employer’s self-msur-

ance privilege or such other penalty which may inciude probation or
a eivil penalty pot 1o cxeed $10,000 for each employer failure.
Where the recommendations speoifically are for revosation, thet
must be by unanimous vote of the Board. The Board must make its
recommendations to the Commission, and the Commission must
promptly act upon ihem.

{6) Spoxifies that failure so meet the criteria for establishing the
ability to scif-insure is grounids for the Conission (the Seif-losur-
ing Emiployers” Fvalvation Board would make the actual delermi-
nation) to revoke or refage to senew the privilege of self-insurance.

: [n addition, failure to pay contributions o the Self-Insuring

Employers” Surety Bond Fund, “continued™ failurc to file medicat
tepocts bearing upon a clajmant’s injury, aad failure to pay com-
pensation or benefits in accordance with Iaw ia a timely manner are

“listed as grounds for revocation or denial of remewal. I 5 sclf-

insurer 7¢ deficient in any onc of the above, the Commitssion
{Board) may reveke or refuse 10 renew the self-insucance status of

an employer.

Pregjunt Rotes

For purposes of establishing werkers' compensation premiim
rates, existing law requircs the Industrial Conarmission to classify
occupalions or industrics with respect to their degres of hazard and
10 determine the risks and establish the premiums of such risks for

 the: classes based upon the total payroll in each of the classes. Sech

premiums must be sufficiently large to provide a fund for workers’
compensation paytveats as well as to maintain the solvency of the
fund. . :

The bill also permits the Industrial Commission 1o grant pre-
mium rate discounls to any employer who: {1) has not incurred a
compensable injury for ore ysar or more; and {2) maintains an
craployee dafety committee or similar organization or makes perl-
odic salety inspections of the workplace.

Alternative Premium Programs

Current law fequires all state fund employers to participale in
onc system of workers® compensation prempurm rating. The bill
redquires the Commission, in conjunction with the Bureau to develop
alternative premium programs from which an cmployer may
chioose. Such programs must include rctrospective plans and may
include plans under which an advanced depesit may b applied
against a specified deductible amount per claim and risk pool plans.
In no eveal, however, may the pooted risk plans be construed as
granting 1he priviege 1o sell insure. As an illustration of how such
plens operate, a retrospective rafing plan adjusts an cmployer’s
accident fund premiums afier 2 designated coverage period. The
plan is based on claim costs incurred during that period and
crplayers who Eold down <haim costs are able to save money.

Ehe Commission must, with the Burcau, develop classes uf
occupations or industries sufficiently distinct so that employers are
viat classified in a manner onfairly representing the risks of cmploy-
ment ia that class.

Rekabilitation

The bilf makes several changes in the area of workers® compen-
sation rchabikitation. First, the bill creates the Labor-Management
Government Advisary Committes consisting of 14 membess a5 fol-
tows: (£} four 1abor and four employee representatives appointed by
the -Governor on the basis of their vocation and lraining (such
appoinices are subject to Senate confirmstion); (2) the chairmen
{or if the chairman ehaoss, the vice-chairman of the committes) of
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the House and Senstc standing comuitices to which workers” com-
pensation bills are referred; and (3) two persons, each of differing
political pastics, appointed by the Speaker of the House and the
President of the Senate, respectively, one representing labor and
oag cnployers. The duties of the Committee are: (1} to advise the
Industrial Commissidn on the quality and cffectiveness of rehabili-
tstion scrvices; {2) mske tecommendations periaining to the Tndus-

trial Coramission’s sehabilitation program, including its operation;
-and {3} recommend thees candidates for the Director of Rehabilita-
tion, based upon their ability and background in rehabilitation. The
bill requires thic Tndustrial Commission to select the Directer from
this list of candidates.

The Industrisl Commission must adopt a rule requiring pay-
ment in the same manner as living maintcoance payments, toa
claimant who completes a rchabilitation training. program and
returns to ecployment but suffers a wage loss. The payments must
be made at 66-%% of the difference between the claimant’s wage at
the time of the injury and the wage seccived from biz new cmploy-
meat up to a maximum payment per week equal to the statewide
average weekly wage and may continye for a maximum of
weeks, reduced by the number of weeks in which the claimant
receives the new form of wage loss benefits set up under the bill {see
betow).

For compensable Josttime claims, the Adimninistrator must
notify both the claimant and the employcr of the availability of
rchbilitation services. . :
Compensation and Benefits K

Temparary total disability

Bristing law authorizes compensation to an injured workes who
is temporarily and totally disabled. A temporarily totally disabled
worker generally reccives 100% of his avcrage wiekly wage for
twelve weeks, and then 66-%% of his average weckly wage untif he
returns to work. Compensation may contipue for 3 maximuni of
200 wecks, but ceases when: (1) an eniployec has refurned to work;
or-(2) &n employce’s troating phydlcian has made a writlen state-
went that the employee is capable of returning to bis formet pasi-
tion of employment. In Siate, ex rel. Rumirez v. Industrial Com-
misslon, §9 Ohio St, 24 630 (1982) the Ohlo Supreme Court has
interpreted this language as permittiog the employee to continue to
rective compensation undess the employer can offer the employee
his cxact former. position of employment.

The bill appears to modify the Ramirez decision by adding two
additional faciofs that cease the payment of temporary total disa-
bilily henefits: {1) whea work within the physical capabilities of the
employee is made gyailable by the employer or anotlier cmploycr;

* and (2) when-the employce hes reached the “maximuin medical
impravement.” The bill also states that the termination of tempo-
fary total disability does not preclude its commencement 2t another
time if the employce again becomes temporarily totally disabled.

Wage Loss Compensation -

The bill creates a new type of compensatioa as follows. If ast
emplayee in an allowable claim suffers & wage Joss as a resuit of:
{1} returning to employment other than his former position. of
employment; or (2} being wnable to find employricnt consistent
with his physical capabilities; the bill grovides for compensation to
him at $6-%% of his weekly wage loss, pot o expeed the statcwide
average weokly wage, for a period not excecding 200 weeks. This

. ew form of compensation 2ppears (o be a substitute for temporary,
partial disability. campensation which the bill climinates {sce
below).

. The bill roquires that an employee who is capable of work
- activity, but his employer has no job for him, to register with the

Burcav of Employment Services which must assist him in finding

suitable employment.

Partiaf disability and scheduled Toss bencfits

For pormanent -partial disabilitics, other than disabilities indi-
cated on the statutory list of types of losses, currcat law permits a5
employee to cloet ta reesive:
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{1} 66-%% of she impairment of his carning capacity resulting
from the injury or oteupational discase, ot 1o cxosed the averspe
statewide weekly wage or a total of 517,500 (commonly known as
temporary, panial dissbility campensation}; or )

{2) 66-%% of his average weekly wage, not to excesd 33-%W% of

the statewide average weekly wags, for The number of weeks which -

equals such perceatage of 200 weeks {commonly known as perma-
nent, partial disability compensation). -
The bill eliminates temporary, partial disability and the election
by an cmployee and provides for permanent partial disability as in
{2} above. As under curront law, permancnt disability could not
tiegin earfier than 40 weeks after the end of temporary total disabil-
ity, or the new form of luss of wages compensation or the anset of
the injury or disease in the absence of any compensation. Under the

-bill, an employes snay receive both this benefit and scheduled loss

bencfits (5ot below). Current law provides for a deduction of per-
manent partial disability benefits paid from the scheduled loss ben-
fits paid. :

Soheduled. foss compensation is paid for loss {or loss of use) of
spesific parts of the bedy. Compensation is paid at 66-%% of the
worker's average weekly wage for the number of wocks indicated on.
the statatory tist of types of losses. However, corrent law specifiesa
maximum weekly paysnent of 50% of the statewide average weekly
wage, 2 minimum wockly paymeat of 25% of the statewide, weekly
average weekly wage. The bill retains the provision that the claim-
ant seceive 66-%% of his average weekly wape, but increases the
maximum amount payable 1o an emoust equal to the statewide
average weckly wege and the minimum (o 40% of the statewide
eversge weekly wage.

Chonge of Decupation Benefits for Certaln Listed Occupationat
Diseaves

Under current law, employcss wha have contracted silicosis,
£03l miners” preumoconiosic or asbestosis or a firefighter or police
officer who contracts a cardiovascular or pulinonary discase and
wh change their occupation to an eccupation in which cxpesure to
the hazerd is lessened, receive $49 per week for (hirty weeks and
then for @ subscquent ore hundred ‘weeks 66-%4% of the Inss of
wages resulting from the change in occupation nol exceeding
$40.35 per week (for fircfightors and police officers, the time period

- is 75 weeks). The bil} increases the maximum =amount payahle

durinig the thirty-week period to an amount equal to 50% of the
statpwidc average weekly wage and during the subsequent peried to
a new maxieum of 50% of the statewide average weekly wage.
During the subsequent period, the payment remains based on
66.%% of the employee’s wage loss.

Employer Fines for Violation of Specific Safety Rules

“Fhe Ohio Constitation avthorizes the Indusirial Commission to
add 2 penafty award payable to & claimant whose injury is caused
by an employer’s violation of a “specific safety requirement™ of the
Commission. This “additional” award may be anywherc from 15%
to 50% of the maximum award fixed by faw. By statute, the Com-

- mission s authorized to adopt rules-fixing specific safely require- -

ments applicable to ali employers.

“The Wil specifically prohibits employcts from viplating specific
safety requirements of the Commission or acts of the General
Assembly. If, in making a determination as 10 whether 1o givv -
claimant an additional award, the Commission finds the empd; o7
fas violated the prohibition, it must arder the employer o correct
the viglation. For any violation occurrisg within 74 months of the
last violalion, the Commission must assess the employer 2 civil
penalty in an amoaat the Commission fixes up 10 550,000. The
exact amount of the penaiiy is o te deieromned with yeference to
size of the smployer as measured by number of ermployecs, assets,
and carnings- . .

An employer may appeal a penalty 1o 3 court which appeal
operates to slay the paymeat of the penalty pending the appeal. AR
money paid is to be deposited in the Ocenpational Safety Loan
Fund {sez befow).

o~
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Oceupational Safety Loan Program -

Commending one year from the bill's cffective date, the Indus-
triz] Commission must begin operatiog an Occupationai Safety
Loan Program. The program must provide loans to employers in
asounts that cannol cxceed more than $15,000 per fiscal year st
interest vates below the rates the cmployer would otherwise be abls
10 obtain from any othor source,

The stated purpose of the loans is to aliow employers to '

improve, instsll, or ercct equipment that reduces hazards in the
employer's workplace and fo promote the health and safety of
workets.

The bill eatablishes in the cusody of the Treasurcr of State an
Qccupational Loan Fund as the source of funding for the progsam.

Pettal Institutions

The bill specifically prohibits the payment of compensation of
benefits 10 any cleimant during the period of bis confizement in »
* penal institution for a violation of any state’s criminal law.

Funeral Expenses.
Curreat law provides a funeral expenss nat toexceed 51,200 for
a death that ensucs from an occupational diseasc or injury. The bill

raises the maximum to §3,200,

Respiratory Diseases of Police and Firefighters

Bxisting law specifically identifics cardiovescular and pulmo-
nary diseascs of police and fircfighters us occupational diseasts.
Cumpensation is payable only under certain conditions and subject
to special statutes of limitations. -

The bilt expands the scope of the compensable occupational
diseaze for such workers to include respiratnry diseases.

Existing law requires that the disease to be contracted [occurs)
following exposure to.smtoke, toxic gases, chemital fumes, apd other
toxic vapors. The bill changes the last 1o cxpasure to any toxic
seuhstance” and adds “heat” as a factor to which if the policeman
ar fircfighter is exposcd, he may qualify for bensfits.

The bill specifics that expesure ta dary of such agents constitutes -

*a presuthption {which may be refuted by affirmative evidence),
that such octurred in the covsse of and arixing out of his employ-
ment™

Medical, Hospital, and Nursing Bengfits for Ceriain Types of
Oceupational Diseases ‘

Undet existing law, compensation and benefits on account of
cardiovaséular and puimonary diseases of fircfighters, sificosis,
asbestosis, and black lung axe payable only in the event of total
disability or death. The billatlows payments of medicak, hospital, or
rursing expenses in the event of pertial disabilitics,

Definitior: of “Injuzy,” and “Occupational Disease”

" Bxisting Workers® Compensation Law defines “injury” for the
purpose of detormining the situations that arc subject to compenba-
fion. The définition specificaliy includes any injury whether caused
by external accidetal means or accidenta! in haracter and resylt,
received in the course of, snd arising out of, the injured emplayee’s
employsmenl, .

In Village v. General Motors Cerporation, 15 Obio St_3d. 29
{1984}, the Ohio Supreme Courl detesmined that *“an injury which
develops gradually over time as the result of the pecformance of the
injured workee's job-related duties is compensable” under the
Workers' Compensation Law. In this case the employet had sus-
tained a back injury, apparcatly duc to the repeated lifting, n the
course of his employment and over » five day period, of 20 {o 40
pound automobile batterics. In reaching this decision the Court
specificalty overruled Bowman v Nagional Graphics Corp.. 55
Chio St. 2d. 407 (1978) and “any other case which suggests that an
injury must be the result of 2 sudden mishap oocurring st a partica-
lar titne and place 1o be compensable.” (Viflage at p. 131).

The bill specifically excludes from the scope of the definition of
“Snjury™

J(:) psychistric conditions except where the conditions have
arisen fyom an injury or oceupational disease;
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(2) an injury or disahifity caused primarily by the natural dete-
tioraiion of a tissue, organ or part of the body, -

- (3} injuries or disabifitics incurred in voluatary participation in
an employer-sponsered recreation or fitness program, provided the
employee signs a waives of bis rights fo workers' compensation
benefits piior to engaging in the activity. :

The bill statutosily defines “occupational dissase™ fos purposes
of workers” ormpensation law as a discase contracled in the course

" of cimploymefit, Which by its causes and the characteristics of ité

wanifestations or the condition of the employment resolts i 2
hazard which distinguishes the emgloyment from other employ-
ment and creates a risk of contracting the disease in preater degree
and different manner then the public in geacral. )

The bill also provides that any diseasc which fits within this
definition of oocupational discase is compensable under the work-
15" compensation law even thiough it is not listed as an occupational
disease.

Exemptions from Coverage

“The bill exempts from the current definition of “employee™ a
minister or assistant minister in the cxercise of his ministry or
duties requited of bim. I effect, these individuals do not have to be
covered under the workers’ compsnsetion law, but an employer may
elect to include them as an employes. :

Buisting law does not allow compensation or bericfits to persons
who purposcly injure themselres, To this exclusion, the bill adds
injuries or disabilities caused by en employes being under the infla-
cnee of deugs not preseribed by a doctor or eavsed by akoohol.

Compensation Flans

The bill permits the Industrial Commission, with the approval
of the State Employee Compensation Board, 10 establish compensa-
tion plans, including hourly rate schedules, For the compensation of
all professional, administrative and managesial empfoyees of the
Rehabilitation Division of the Commission for whom the State
Employment Relations Board bas not established bargaining wnits
under Ohio's Collective Bargaining Law. ’

Handicapped

Under cusrent law, if an employer bires a person having one of
24 spicilic pre-existing diseases or medical conditions, his prenaivm
rate for workers® compensation is not affected o the cxtent thatany
new dnjury suffered by that person is the result of the pre-existing
dissase or condition. For such cases, the bill specifics that state
fund cmployers may not receive a credit amount greater than pre-
miems paid and self-insurces an amount no greater than assess-
ments, made in any credit year.

The bill permits sell-insured employers, for all claims made
after January 1, 1987, to pay handicap reimbursement compensa-
(ion apd benefils directly to the cmployee or liis dependents. The
bill specifics thet where zn employer elects ta sell insure bis fiabili-
ties under this section, Jie must also assume the costs of handi-
tapped reimbursement claims attributable to him occurring prior 1o
January 1, 1987. If such an employer chooses 10 pay such benefits
directly, he is not assessed for handicap reimbursements nor may he
seceive any bencfit from the Surplus Fund for the payment of such
benefits. . N

Current law ideatifies cardiovascular and puimonary disease of
firefighters as onc of the kst of injurics or discases for which an
employer may receive 8 “handicapped reimbursement” credit for
emplaying workers with such diseascs. As with the addition of

“tespiratory”™ discases as a campensable occupational disease for -

firefighters and police officers (se¢ previous sectio of analysis}, the
bill inchudes “respiratory’™ diseascs and expands the entirc provision
10 cover police officers which are not now included:

Medical Examinations

Existing law, unchenged by the bilt, permits an employee whois
injured or disabled in the course of his employment the fres choice
i the selection of 2 physician. The bili permits an employer, with-
out Compission approval and at the employer’s expense, to Fequire
such an employee who makes a claim to be examined by a physi-
clan of the employer’s choice one time ondy upon any issue asserted
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by the employee, bis physician or upan any issue to be considered

by the Comumission. The Commission must consider and rule upon

any further requests for examination. The bill roquires the claimant
" to promptly provide a current signed release of medical information
whest requested by the employer.

Disabled Workers' Relief Fund ‘

The Disabled Workers' Relief Fund {DWRF) provides supple-
mental payments to totally and. permanently disabled persons
experiencing 3 gradwal erosion over time of the purchasing power of
their fixed {at the time of injury) workers® compensation benefis.
Currenily; alt employers arc asscssed a flat rate per $100 of payroll.
That rate may not cxoeed 10¢ per 3100 of payroll

The bill also climinates the cusrent assessment of sclf-insuring
employers for DWRF. For self insucing employers, the Bureau is
required 16 mzke the DWRF payments dus and bill the employers
semi-apmially for amounts owed. For all other employers, the bill
requires that for Mnjurics and disabilitios ecourring on of after Janu-
ary I, [987, an additional DWRF assessment must be levied st a
rate per $100 of payrolf determined for each scparate classification
of cmployer annualty, in an-amount sufficient to carry out the
DWRFE. :

Thic bill specifies that a person found cligible for DWRF pay-
_mients will roceive monthtly the lesser of the difference botween the
current maximam figure (roughly $766) and {1} any Social Secur-
ity Disability Benefit, or {2) his carrent pevmanent, total disability
award per month. .

The bill eliminates carrent law’s prohibition that individeats
. who receive the minimum award for parmanent toret disability may

not receive DWRF benefits. .

Administrative Changes

The bilt makes numerous administrative changes in the Work-
ers* Compensation Law:

Joint-rulemaking '

The bl requires the Bureax and the Commission to jointly
afopt rules govesning the operating procedures of the Burzau,
regional Boards of review, and the Commission. The Bureau is
seaponsible for publishing the jojot rales in 2 single publication.
Policy manyals

Currently, the Industrial Commission’s medical section issues 2
Commission policy manual for impairment evaluations. The bilt
specifies Ahat. treating physicians of claimants or physicians 1o
whom claimants are referred for, evaluation must receive the man-
ual free of charge and that the Commission must crsurs that the
manvaf ceceives the widest possible distribution to physicians,

Invcstigatars

The bill permits a District Director, in addition o dutics
imposed by the Adsministrator of the Bureay, to assign investigators
16 investigate altoged violations of pecsons recoiving compensation
for permanent total disability and enpaging in remuscrative activ-
ity-incompatible with that status.

Prompt Pay Procedures

Current faw generally roquires any state agency that purchases,
leases, or otherwise acquires any equipment, mates]als, goods, sup-
plies or services to pay am interest chargc to the provider if it fails to
miake payment either by the date agresd upon between the agency
and the provider or, if no such agreemsnt vas made, within 30 days
after receipt of a peaper inveice. An’extension is allowed il the
invoice contains defects ot impropristies and the agency so notifies
the provider within 135 days after receipt of the javoice.

Current taw specifically exempts from the Prompt Pay Law
Bills submitted to the Industrial Commission and the Bureau of
Workers' Compensation with respect lo workers” eompensation,
public work-relief employees’ compensation, coal-workers” pneumo-
coniosis beaelits, or marioe industry fund bepefits. Law not
included in the bill requires the Bureau's Administraior Lo adopt
miles providiag, for the immediate payment of warkers' compenasa-
fion chaims o hospitals, with a sight of refund or deduction from

payments on disaliowed claims.
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The bill eliminates the Burcau's and Industeiat Commission’s
genéral exemption Fom the Prempt Pay Law and establishes spe-
cific procedures for applying the Prompt Pay f.aw to invoiccs sub-
mitted to the Bureaw fof quipment, materials, goods, supplics, or
secvices provided in connection with claims for compensation under
these programs for injurics or occupational discase. Invoices sub-

mitted . to the Industtial Commission or the Bureau that are pot

covercd by the bill’s special pracedures for claims would be subject
to the gencral state Prompt Pay Law, ——

Special Prompi Pay Procedures Reluted to Workers® Competisa-
tion Clafmis ’

Payments in connection with a claim against the state Insurance
Fund, Public Work-Relicf Emplayees’ Compensation Fund, [Coal]
Workess' Preuraoconiosis Fund, or Matine Industry Fund a5 com-
ponsation for injurics or oocupational discase would have to be paid
cither {1) by the paymeat datc agreed to in writing between the
Burcau and the provider, or {2} if no such agreemont was tiade,
within 30 days after receipt of a “proper invoioe™ or after the “final
adjudication” allowing pryment of aa award to. the claimant,
whichever is fater. .

A “'proper invoice” would have to include the claimant’s aame,
claim mumber, datc of injury, employets name, provider's name

and uddress, and description of the equipment, maierials, goods, .

supplics, ar services provided, the date previded, and the amount of
the charge. When mofe than one item is included on 2 single
invoice, each itein must be considered separately in determining
whether the invoice s a peoper invoice.

A “fnal adjudication” would mean the latest of:

{1) The date of the decision or action by the Bureaw, Industrial
Comumission, ot 4 court allowing payment of an award to the claim-~
aid Irom which there is no further righl to reconsideration or
appeal that would require the Bureau to withhold compensation
and beaefits;

{2) The date on whick rights to reconsideration or appesl have
cxpiced withont an application for reconsideration or appeal having
been filed;

{3} The date on which sn apphication for reconsideration or
appeal is withdrawn.

If the Bureau or Industrial Commission makes a modification
with respect to prior findings, including a modification pursuant fo
court oxder, thic adjudication process would no longer be considered

finat for purposes of the roquired payment date for invoices for
gocds or services provided afier the modification if the propriety of -

those invoices is affected by the modification.

Procedure when proper invoice precedes final adjudication

When z proper imveice is received before a final adjudication
hes occurred with respect to a claim, the Bureau must notily the
provider in writing of the claim’s status and that the Bureaw will

process the invaice after the finok adjudication. If the Burcau fails.

to provide this notice within 15 days after the invoice’s reccipt and
the final adjudication aliows payment of an 2ward to the claimant
that jncludes the item or szrvice included ir the invaice, the Burcau
wonld bave to pay iptchest charges as if the required payment date
were the J0th day after 1be invoice’s receipl. ’

Procedure when an invoige is defective

1 prior 1o a final adjudication the Bureau determines that an
invoice contains a defect, the Bareau must so notify the provides in
writing at Jeast 15 days before what would be the required paymeni
date had there been no defect. The sotice must describe the defect
and note any additional information necessary to correct il The

- required payment date will then be redetermined when lhe Bureau

actnally seceives a proper invoice.

Statute of Limitations

Bxisting Workers' Compensation law requires empleyers 1
ketp pecords of all injuries aad oceupational discases received- or
contsacted by cmployees in the course of their employment that
result in ssven days of niore of total disability: Reports for irjurics
of death resulting fram an injury must be made within one week
after the gecurrences of the injury or death whils reporis Tor injurfes
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or death resulting from =n occupational disease must be made
within one week after the occurrence of or diagnosis of or death
Erom the disease, The bill replaces the reporting requirement time-
table from eccurrence or dizgaosis to when the employer acquires
knowledge and specifics that cach day sn employer fails to-file such’

* & repost, adds a day 10 the applicable siatute of limitations far filing

claims. This cxtension of the statute of limitations, though, may not
be for more shan two additional ycars.

ional Boards : .

Under the bill, the Industrial Cemmission may reassipn work-
ers’ compénsation claims to another board if the caseload of enc
board i sufficient to resull in an unreasonable delay i hearing 2
claim. The board inheriting the claim must meel at the location of
the original board to hear the veassigned claim. (Current lew,
unichanged by the bilt, stales that the Commission may at apy time
recail any claim and reassigr it.} ’

Appeils to Court of Common Pleas :

The bilf hroadens fhe canent provisions on the jurisdiction of
appeals of Commissian decisions to the courts. Currently, injury
and cccupationsl disedsc claims arc (o be appealed to the court of
comman pleas of the county in which the injury was inflicted or in
which the ciposure to the cause of Lke disease occurred, Alterna-
tively, injury claims mey, under present law, Be appealed to the
court in 'the connty in which the conlract of employment was made,

- if thie ijury occurred out of the stale. The bill ereates iwo addi-

tionat jurisdictionat bases for hringing seit: (1) whtte the contraci
of conployment was mads, if the cxposure 1o the disease oocusred
outside the siete; and (2) if jurisdictian cannat be obtained through
the above means, the appellant may usc the venue provisions of the
Ohic Rules of Civil Procedure to vest Jjurisdiction.

"The bilt ako extends the application of certain procedures to
cases pending before any court on appeal as of January 1, 1986,

. Seleet Contmission on Workers' Compensation Administration

The bill creates the Scloct Commission on Workers' Compensa-

tion Administeation consisting of ten members, five members repre-’

seating fabor and five represonting employers, appointed within 30
days of the effcctive date of the bill, by the Governor with the
advice and Gonsent'of the Senate, with no more than five members
being of the same political party. -

The Select Comumission must examine the administrative struc-
tures and doties of the Commission and Buseau (o idemtify any
overiap or duplication that may be ¢liminated or alered to imprave
the cfficiency of the administration of the workers’ compensation
system and make a report and recomimendation to the Governor
and the General Assembly by July t, 1987 )

DWRF Liability o
With the calendar year in which the bill takes cffect and for the

fcllowing nine years, the Industrial Commission must write oflas &
loss £ /10 of the unfunded liability of DWRF existing 2s of the bill's
cffective date.

Buifger Requests
The Bureau and Commission must, within six months after the

effective date.of the bill, submit budgets and a detailed schedule for
implementing the revisions of the bill to the Office af Budget and
Management, the Logisiative Badget Office and the Chairmen of
Seate Finence and House Finance Appropriations Commitiees
requesting funds to imploment the revisions and miedifications of
the bill.

Rules for papmeng to health care providers

Existing iaw requires the & ninistrator of the Rurean to adopt
rules with respect to payments made for health care providers for
workers® compensation claims. The bill requires the Administrator
to adopt rules that fully implement these provisions by no later than
July |, 1987,
Severabilitp Clause )

The bill expressly provides that 3f any action er provision of the
bill is held fmvalid of unconstitutional by = court, that such a

ST
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holding daes not invalidate the other provisions or sections that may
be given cffect.

AMENDED HOUSE
BiLL NO. 355

Act Effective Date:  3-29:86
Date Passed:  5-14-86
Datc Approved by Governor:  5-30-86
Date Filed:  5-30-88
. File Number: 214
Chiel Sponsor:  CONLEY

General and Permanent Nature:  Per the Dircctor of the Ohio
Legislative Service Commission, this Act’s seetion nombering of
law of a gencral and permenent nature is complele and in-conferm-
ity with the Reviscd Code. .

To amend section 713.21 of the Revised Code to permit .
2 regional planning commission to- purchase or
teceive as a gift property and buildings wilhin which
it is howsed and carrics out its activitics. .

Be it envcted By the General Asserbly of the State of Dhio:

SECTION {. That section 71321 of the Revised Code be
amendzd ta read as follows:

71321 Regional planaing commission [Eff. 8-29-86]

The planning commission of any municipal corporation or grovp
of municipal corporations; any board of township trastees, and the
board of county eormmissioners of any county in which such munici-
pal cosporation or group of municipal corporations is Jocated or of
any adjoining county may co-operate n the creation of a regional
planning commissicn, for any region defined a5 ngreed upon by the
planning commissions and boards, exclusive of any territory within
the limits of » municipal corporation not having a planning com-
mission. After ereation of 2 regional planning commigsion, scheol
districts, special districts, authoritics, and any other units of local
government may participate in the regional planping comumission,
spon such terms 55 may bic agreed upon by the planning commis-
gions and boards.

The sumber of members of such regional planning commission,
their method of appointment, and the proportipn of the costs of
such segional plansing to be borne respectively by the various
municipal corporations, townships, and countics i the region znd
by other participating units of local goverament shall be such as is
determined by a majority of the planning commissions and boards.
Any membicr of a reglonal planning commission may hold any ather
public office and may serve as 2 member of a city, village, and a
county planning commission, excepl as otherwise provided n the
charter of any city or village. Such boards and Jepislative authori-
ties of such municipsl corporations, and the governivg bodies of
other participating units of lacal goverament, may appropriate theif
sespective shares of such costs. The sums 5o appropriated shall be
paid into the treasury of the county in which the greater pertion of
the population of the region i Tacated, and shalt be paid out on the
ecrtificate of the regional planning commission and the warrast of
the county audilor.of such county. for the purposes authorized by
sectians 713.21 to 713.27, inclusive, of the Revised Code. The
regional planping commission may accept, receive, and expend
funds, grants, and services from the federal government or ils apen-
cies, from departments, agencics, and instrumentalitics of this state
or any adjoining stale or from onc of more counties of this state or
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§ 1910.212 General requirements for all machines., 29CER. § 1910.212

Code of Federal Regulations
Title 29. Labor
Subtitle B. Regulations Relating to Labor
Chapter XVII. Occupational Safety and Health Administration, Department of Labor
Part 1910. Occupational Safetyand Health Standards (Refs & Annos)
Subpart O. Machinery and Machine Guarding {Refs & Annos)

29 C.F.R. § 1910.212
§ 1910.212 General requirements for all machines.

Currentness

{2) Machine guarding—

(1) Types of guarding. One or more methods of machine puarding shall be provided to protect the operator and other
employees in the machine area from hazards such as those created by point of operation, ingoing nip points, rotating parts,
flying chips and sparks. Examptes of guarding methods are—barrier guards, two-hand tripping devices, electronic safety

devices, etc.

{2) General requirements for machine guards. Guards shall be affixed to the machine where possible and secured eisewhere
if for any reason attachment to the machine is not possible. The guard shall be such that it does not offer an accident

hazard in itself.
(3) Point of operation guarding.
{i) Point of operation is the area on a machine where work is actually performed upon the material being proceséed.

(ii) The point of operation of machines whose operation exposes afi employee to injury, shall be guarded. The guarding
device shall be in conformity with any appropriate standards therefor, or, in the absence of applicable specific standards,
shall be so designed and constructed as to prevent the operator from having any part of his body in the danger zone during -
the operating cycle. i

(iii) Special handtools for placing and removing matertal shall be such as to pernit easy handling of material without the
operator placing a hand in the danger zone. Such tools shali not be in lieu of ofher gnarding required by this section, but
can only be used to supplement protection provided. ' ‘

{iv) The following are some of the machines which usually require point of operation éuarding:
{a) Guillotinc cutters,
(b) Shears.
(c) Alligator shears.
(d) Power presses.
{e) Miiling machines.
(f) Power saws.

(g) Jointers.
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§ 1910.212 General requirements for alt machines., 23 C.F.R. § 1910.212

¢h) Portable power toois.
(i) Forming rolls and calenders.

{4) Barrcls, containers, and drums. Revolving drums, barrels, and containers shall be guarded by an enclosure which is
inteflocked with the drive rechanism; so that the barrel, drum, or container cannot revolve unless the guard enclosure
is in place. :

{5) Exposure of blades. When the periphery of the blades of a fan is less than seven (7) feet above the floor of working
levet, the blades shall be guarded. The guard shalt have openings no larger than one-half ( 3% ) inch.

() Anchoring fixed machinery. Machines designed for a fixed location shall be securely anchored to prevent walking or moving,.
SOURCE: 39 FR 23502, June 27, 1974; 51 FR 24526, 24527, July 7, 1986; 31 FR 34361, Sept. 29, 1986; 33 FR 8352, March
14, 1988; 61 FR 9240, March 7, 1996; 69 FR. 31881, June 8, 2004, unless otherwise noted.

AUTHORITY: Sections 4, 6, and § of the Occupational Safety and Health Act of 1970 (29 U.S.C. 653, 655, 657); Secretary
of Labor's Order No. 12-71 (36 FR §754), 8-76 (41 FR 23059), 9-83 (48 FR 35736), 1-90 (55 FR 9033), or 5-2002 (67 FR
65008), as applicable; 29 CFR past 1911, Sections 1910.217 and 1910219 also issued under 5 U.S.C. 553,

Notes of Decisions (64)

Cusrent through April 26, 2012; 77 FR 24872,

End of Docoment : € 2012 Thopsen Remers. No clutmb o orighd 115, Govemument Works.

AT

WastisyiNext © 2077 Thomson Reulers. No dalry io orging! LR Government Works, Z
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