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EXPLANATION OF WHY THIS CASE IS NOT A CASE OF PUBLIC OR GREAT
GENERAL INTEREST AND DOES NOT INVOLVE A SUBSTANTIAL

CONSTITUTIONAL OUESTION

The Fifth District Court of Appeals' ("Fifth District") decision in this matter implicates no

issue of public or great general interest and does not involve a substantial constitutional issue.

The Fifth District merely held the common pleas court did not abuse its discretion in upholding

the Board's decision to terminate Appellant John Freshwater's ("Appellant" or "Freshwater")

teaching contract. Appellee Mount Vernon City School District Board of Education ("Appellee"

or "Board") vigorously disputes Appellant's claim that "this is a case of first impression in Ohio

involving venerated principles of academic freedom and freedom from religious hostility."

(Memorandum in Support of Jurisdiction ("MISJ"), p.1). The standing decisions below will not

empower Ohio school boards to terminate teachers simply because they broaden their students'

understanding of the curriculum. (MISJ, p. 1). Rather, the decisions below must not be disturbed

because the Board had good and just cause to terminate Appellant for violating the Establishment

Clause, injecting religion into the science curriculum, and for insubordination.

This case is so fact specific that it does not create an issue of public or great general

interest because it would not provide any meaningful guidance to school boards, teachers, or

other courts. See e.g., City of Blue Ash v. Kavanagh, 113 Ohio St. 3d 67, 72 2007-Ohio-1103,

862 N.E.2d 810(J. Pfeifer, dissenting). Only if the decisions below were reversed would this

Court create an issue of public and great general interest, by setting precedent that would permit

public school teachers to teach religion in class as an exercise of free speech and academic

freedom. Such a holding would expose public school boards to Establishment Clause violations

without any manner of recourse.
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Likewise, the Fifth District's decision in this matter implicates no substantial

constitutional question. Faced with a run-of-the-mill termination case affecting only the parties

here, Appellant attempts, without success, to raise a constitutional question involving his First

and Fourteenth Amendment rights. To the contrary, it is well-settled Appellant's actions in his

public school classroom violated the Establishment Clause, and his attempt now to transform this

case into one about academic freedom and free speech rights fails under applicable law. Thus,

there is no substantial constitutional question before this Court.

Appellant fails to articulate in his MISJ any valid basis for his appeal and he does not

specify why he is appealing the Fifth District's decision. His only his desire is for this Court to

take another look at the facts of the case. This Court should decline to accept jurisdiction.

STATEMENT OF THE CASE AND FACTS

The matter began in June 2008 when Freshwater requested a hearing, pursuant to R.C.

3319.16, after the Board resolved to consider the termination of his teaching contract. Pursuant

to R.C. 331.9.16, a public hearing was held before Referee R. Lee Shepherd, Esq. Over nearly

two years, the Referee presided over 38 days of witness testimony from over 80 witnesses that

generated over 6,000 pages of transcript. The Referee also admitted approximately 350 exhibits

into evidence. The Referee issued his Report on January 7, 2011, recommending the Board

terminate Freshwater's employment for good and just cause.

On January 10, 2011, the Board adopted the Referee's Report and terminated

Freshwater's employment contract for two main reasons. First, Freshwater injected his personal

religious beliefs into his plan and pattern of instructing his students that also included a religious

display in his classroom, and, second, insubordination for several acts of defiance.
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Revised Code 3319.16 governs the termination of public school teachers and states a

teacher must not be terminated except for good and just cause. The statute also permits public

school teachers to file an original action in the court of common pleas to appeal his or her

termination by a board of education. On February 8, 2011, Freshwater filed such an action with

the Knox County Court of Common Pleas.

On October 5, 2011, the common pleas court affirmed the Board's decision to terminate

Freshwater, fmding in the record "clear and convincing evidence" of good and just cause. As

permitted by R.C. 3319.16, the Court denied Freshwater's request to conduct additional hearings,

based on the depth and breadth of witnesses and exhibits presented at the 38-day hearing.

Freshwater appealed the common pleas court decision to the Fifth District, and on March 5,

2012, it affirmed the common pleas court decision. The Fifth District held that the common

pleas court did not abuse its discretion in any way, and determined that the court had a well-

reasoned and articulated basis for affirming the decision of the Board. (Fifth Dist. Opinion, p.9).

On April 13, 2012, Appellant filed his notice of appeal and MISJ with this Court.

The Board of Education operates the Mount Vernon City School District and educates

over 4,000 students. In 2003, Freshwater, one of the Board's eighth grade science teachers,

petitioned the Board to add a policy permitting teachers to educate students on the alleged

"controversy" surrounding evolution. This proposed policy was created by the Intelligent Design

Network organization. Freshwater's request was denied, but as the Board would find out, he

ignored the Board's denial and taught religious creation theories to dispute science. In early

December 2007, Freshwater used a Tesla Coil in class to demonstrate the effects of the electrical

arc it produced on inert gases. During one such demonstration, he burned the shape of a cross

onto a student's arm with the device, causing the student's parents to complain to the school.

3



That complaint led to an investigation of Freshwater that yielded the bases for the termination of

his employment. '

The record shows the Board investigated Freshwater not for his religious beliefs, but

because he was the only teacher about whom the administration received complaints concerning

religion in the classroom. For instance, parents complained to the Superintendent that

Freshwater had the Ten Commandments and other religious items posted in his room. The

administration further discovered Freshwater had a box of Bibles in his room and a Bible on his

desk. The Board received other complaints that Freshwater taught his own religious beliefs and

referred to his Bible in class. Then, even after the administration talked to Freshwater about the

complaints and concerns of religion in his classroom, he offered an extra credit assignment to his

class to watch an intelligent design video.

As a result of these complaints and observations, the Board hired an independent

company, HR OnCall, to investigate Freshwater because of the seriousness of the situation. The

investigation revealed many students, teachers, and other Board employees witnessed Freshwater

use the Bible and espouse his religious views in his classroom. One teacher testified she

witnessed Freshwater tell his students "that the Bible was his truth and that he believed that that's

as far back as we can trace our earth and our planet." He also told his students the Big Bang

theory could not explain how such a complex world was created and to look to the Bible as an

alternative. Freshwater discussed religious holidays in class and referred his students to religion-

based websites for alternative answers to scientific questions. He also gave students religious

handouts in class. In sum, Freshwater indisputably endorsed Christian religious beliefs in class.

Likewise, Freshwater's classroom was full of religious items. In the front of his room was

a bulletin board containing two neon banners from the Cross Club (FCA), a poster of the Ten
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Commandments, a poster of President Bush and his cabinet in prayer featuring a Bible verse, and

a poster advocating the evangelical Will Graham Celebration. Freshwater displayed Bible verses

on his cabinet doors. He posted three copies of the Ten Commandments next to his classroom

door, his Bible sat on the top of his desk and he kept two boxes of Bibles in his classroom.

When Freshwater's direct supervisor, the middle school principal, directed Freshwater to

remove all items from his classroom that made up his religious display and to take his Bible off

of his desk and keep it out of sight when students were in the room, Freshwater refused. When

the principal set a final deadline for Freshwater to remove the religious items, Freshwater added

two more books from the school library to his religious display: the Oxford Annotated Bible and

Jesus of Nazareth. By the deadline, Freshwater had removed some items, but refused to remove

his personal Bible, the Oxford Annotated Bible, Jesus of Nazareth, and the poster of President

Bush and his cabinet in prayer. Instead of removing the items, he held a public press conference

on Mount Vernon's public square to announce his refusal to remove his Bible from his desk.

Only after his press conference did he give the Board notice of his refusal to dismantle the

religious display.

Freshwater's religious instruction and insubordination triggered the Board to adopt a

resolution to consider termination of his employment. The Board followed all of the applicable

procedures in R.C. 3319.16, and the Referee recommended the Board terminate Freshwater for

good and just cause. Among the Referee's findings, he found Freshwater exceeded the bounds of

all the Board's pertinent Bylaws and Policies by injecting his personal religious beliefs into his

plan and pattern of instruction of his students. The Referee also found Freshwater's persistent

refusal to remove all items of his religious display and adding more books to it was an act of

"defiance, disregard, and resistance" which gave the Board good and just cause to fire him. The
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Referee concluded his Report by finding that Freshwater's use of religion in his class and failure

to objectively instruct his students repeatedly violated the Establishment Clause, which gave the

Board further good and just cause to terminate his employment contract.

ARGUMENTS IN SUPPORT OF APPELLEE'S POSITION REGARDING
PROPOSITIONS OF LAW RAISED IN APPELLANT'S MEMORANDUM

IN SUPPORT OF JURISDICTION

Appellant's Proposition of Law No. I: "The termination of a public school teacher's
employment contract based on the teacher's use of academic freedom where the school
board has not provided any clear indication as to the kinds of materials or teaching
methods which are unacceptable cannot be legally justified, as it constitutes an
impermissible violation of the rights of the teacher and his students to free speech and
academic freedom under the First Amendment to the United States Constitution and a
manifestation of hostility toward religion in violation of the First Amendment's
Establishment Clause."

Initially, it must be noted that Appellant did not raise with the Fifth District the meritless

allegation that the Board failed to provide any guidance on unacceptable teaching methods or

materials. Appellant's Proposition I should not be considered by this Court in determining

whether this case presents a matter for its review.

Regardless, this case is not a matter of freedom of speech, academic freedom, or freedom

from religious hostility. A school board may lawfully terminate the employment contract of a

public school teacher for injecting his personal religious beliefs and religious principles into his

plan and pattern of instructing students without violating the teacher's rights to free speech and

academic freedom. Indeed, while not the case here, a school district can restrict speech that could

give rise to a constitutional challenge even though the speech might ultimately be found not to

transgress Establishment Clause limits. See, e.g., Webster v. New Lenox Sch. Dist. No. 122, 917

F.2d 1004, 1008 (7'h Cir. 1990) (holding school board's prohibition on teaching of non-

evolutionary theory of creation did not violate teacher's free speech rights, stating that avoiding

"possible Establishment Clause violations" constitutes "legitimate concern").
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Freshwater was not fired because he exercised his free speech rights. He was fired

because he injected religion into his classroom and was insubordinate for repeatedly refusing to

remove items of his religious display from the classroom. Had Freshwater been permitted to

continue teaching in this manner, his actions would have reasonably led the Board to violate the

Establishment Clause for endorsing religion. A school board, through one of its teachers as a

representative of the board, violates the Establishment Clause when he or she takes action that

has a primarily religious purpose or effect. See Lemon v. Kurtzman, 403 U.S. 602, 612, 91 S. Ct.

2105, 29 L. Ed. 2d 745 (1971). Freshwater's actions in creating a religious display and teaching

religious theories in class had a primarily religious purpose and effect. "The Establishment

Clause forbids not just "teaching" religion, but any governmental action that endorses or has the

primary purpose or effect of advancing religion." Kitzmiller v. Dover Area Sch. Dist., 400

F.Supp. 2d 707, 727 (M. D. Pa. 2005), citing Epperson v. Ark, 393 U.S. 97, 103, 89 S. Ct. 266,

21 L. Ed. 2d 228 (1968). Here, Freshwater's actions gave the impression the Board endorsed

religion. The Board had a right to prevent such endorsement. A school district is responsible for

a teacher's actions that violate the Establishment Clause when it leams of, and does not prohibit,

the offending behavior. See Steele v. Van Buren Pub. Sch. Dist., 845 F.2d 1492, 1496 (8"' Cir.

1988); Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402, 406 (5`h Cir. 1995); Hall v. Bd. of Sch.

Comm'rs of Conecuh County, 656 F.2d 999, 1000 (5h Cir. 1981).

Public employees have no free-speech rights when they speak pursuant to their official

duties. Garcetti v. Ceballos, 547 U.S. 410, 421, 126 S. Ct. 1951, 164 L. Ed. 2d 689 (2006).

Freshwater's speech was made pursuant to his duties as an employee of the Board. When

Freshwater, a middle school science teacher, "goes to work and performs the duties he is paid to

perform, he speaks not as an individual, but as a public employee, and the school district is free
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to take legitimate and appropriate steps to ensure that its message is neither garbled nor

distorted."' Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 957 (9th Cir. 2011) quoting

Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 833, 115 S. Ct. 2510, 132 L.

Ed. 2d 700 (1995). Freshwater was hired by the Board to teach eighth grade science. Instead,

Freshwater taught his class as he saw fit, telling students there is another theory that explains the

origin of life which can be found in the Bible. The Board's decision to terminate Freshwater's

teaching contract was a legitimate and appropriate step to ensure that its message was clear.

The Sixth Circuit has held that "the right to free speech protected by the First

Amendment does not extend to the in-class curricular speech of teachers in primary and

secondary schools made pursuant to their official duties." Evans-Marshall v. Bd. of Edn., 624

F.3d 332, 334 (6" Cir. 2010). A teacher's speech is the speech of the board of education. It pays

the teacher to speak on specific matters. Freshwater was not speaking as a citizen exercising his

free speech rights when he taught creationism and intelligent design in his eighth grade

classroom. He was speaking as the voice of the Board. The Free Speech Clause restricts

government regulation of private speech; it does not apply to the government's own speech.

Pleasant Grove City v. Summum, 555 U.S. 460, 129 S. Ct. 1125, 1129, 172 L. Ed. 2d 853 (2009);

accord Johanns v. Livestock Mktg. Ass'n, 544 U.S. 550, 553, 125 S. Ct. 2055, 161 L. Ed. 2d 896

(2005) ("the Government's own speech... is exempt from First Amendment scrutiny"). A board

of education has the right to control its own speech, and cannot violate the First Amendment by

doing so. Therefore, the Board did not violate the First Amendment by instructing Freshwater to

teach only science.

Appellant erroneously asserts that the Board banished "academic theories" from the

classroom "based solely on the fact that they are consistent with certain religious traditions."
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(MISJ p.2). Tellingly, Appellant fails to disclose to this Court which "academic theories" he

taught that were consistent with religious traditions. For the first time in these proceedings

Freshwater refers to the teaching of "creationism" or "intelligent design" to explain the origin of

life as "academic theories." This tactic is likely designed to direct attention away from the fact

that the teaching of creationism and intelligent design in public schools has been found

constitutionally impermissible. Kitzmiller v. Dover Area Sch. Dist., 400 F.Supp. 2d 707, 709

(M.D. Pa. 2005) (holding intelligent design is the latest incarnation of creationism and is equally

prohibited from being touted as a scientific alternative to evolution). Intelligent design is not

science and it cannot "uncouple itself from its creationist, and thus, religious, antecedents." Id., at

765. Assigning the term "academic theory" to one's religious beliefs simply does not transform

the nature of those beliefs, especially in the context of a science curriculum.

Appellant erroneously argues he had the academic freedom to teach creationism and

intelligent design in his eighth grade science classroom. Appellant misunderstands the concept of

academic freedom in the context of an eighth grade science classroom. The concept of academic

freedom is derived from the realm of higher learning in universities. See Keyishian v. Bd. of

Regents, 385 U.S. 589, 87 S. Ct. 675, 17 L. Ed. 2d 629 (1967). The U.S. Supreme Court has

never suggested that academic freedom of teachers extends to public school classrooms where

the audience is made up of children and attendance is mandatory. See Ceballos, 547 U.S. at 417-

19, 126 S. Ct. 1951, 164 L. Ed. 2d 689 (2006). The constitutional rules applicable in higher

education do not apply in primary and secondary schools, where students do not choose whether

or where they will attend school. Evans-Marshall, 624 F.3d at 343-44. The Sixth Circuit

explained:

Even to the extent academic freedom, as a constitutional rule,
could somehow apply to primary and secondary schools, that does
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not insulate a teacher's curricular and pedagogical choices from the
school board's oversight, as opposed to the teacher's right to speak
and write publicly about academic issues outside of the classroom.

Id. at 344. Despite this precedent, Freshwater would have this Court hear his argument that a

teacher has the academic freedom to teach any notion he or she chooses regardless of how

tenuously tied the topic is to the curriculum.

Likewise, the Board's decision to fire Freshwater upheld the First Amendment's

command of official neutrality toward religion. Appellant contends the teaching of evolution is

hostile towards religion. This is simply not the case. It is a comparison of apples to oranges.

Evolution is a scientific theory. The concepts of creationism and intelligent design are

unscientific, faith-based ideas. The Bible is not completely off limits in a public school system

when the study of religions and the Bible are from a "literary and historic viewpoint, presented

objectively as part of a secular program of education." Epperson, 393 U.S. 97, 107, 89 S. Ct.

266, 21 L. Ed. 2d 228 (1968). But, Freshwater did not teach a class on comparative religions, or

an English literature class. He was hired to teach science.

The Board does not condemn religion by solely teaching evolution as the origin of life in

eighth grade science class. Evolution is the predominant scientific theory on the subject.

Students and teachers are encouraged to explore evolution as a scientific theory. Religious

theories have no place in an eighth grade science classroom because they are not scientific.

Likewise, the Board never instructed Freshwater to condemn religion in his science class. It

simply wanted him to teach only the approved science curriculum.

Freshwater also mistakenly argues the lower decisions will permit school boards to fire a

teacher based on "any outward indication of the employee's religious faith." MISJ, p. 2. That

claim is absurd. Freshwater maintained a religious display in his classroom, he injected religion
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into his curriculum, and repeatedly refused to remove religious texts from his desk that were part

of his religious display. Appellant's behavior in this case is such a far cry from a simple "outward

indication of the employee's religious faith" and his desperate attempt to make this case appear as

a matter of public or great general interest for this reason has no basis in reality.

Appellant's Proposition of Law No. II: "The termination of a public school teacher's
employment contract based on the mere presence of religious texts from the school's
library and/or the display of a patriotic poster cannot be legally justitied, as it constitutes
an impermissible violation of the rights of a teacher and his students to free speech and
academic freedom under the First Amendment to the United States Constitution and a
manifestation of hostility toward religion in violation of the First Amendment's
Establishment Clause."

The termination of a public school teacher for insubordination for his refusal to remove

all items of his impermissible religious display from the classroom does not violate the teacher's

free speech and academic freedom rights under the First Amendment and does not manifest

hostility toward religion under the Establishment Clause.

A school district is responsible for a teacher's actions that violate the Establishment

Clause when it learns of, and does not prohibit, the offending behavior. See Steele v. Van Buren

Pub. Sch. Dist., 845 F.2d 1492, 1496 (8`t' Cir. 1988); Doe, supra p.7; Hall, supra p.7. Here, the

Board ordered Freshwater to remove all items of a religious nature from his classroom because

they made up a religious display. Freshwater's display of religious items was not integrated into

an appropriate secular curriculum and constituted a per se violation of the Establishment Clause.

Stone v. Graham, 449 U.S. 39, 42 101 S. Ct. 192, 66 L. Ed. 2d 199 (1980); ACLU of Kentucky v.

McCreary County, 354 F.3d 438 (6"' Cir. 2003). He removed some of the religious materials but

failed, and consistently refused, to remove a religious poster, his Bible, a Living Bible, and the

book Jesus of Nazareth.
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Appellant misconstrues the facts by contending he was terminated for the mere presence

of religious texts from the school library and/or the display of a patriotic poster in his classroom.

In reality, those religious texts and poster were part of a larger religious display. In fact,

Appellant defiantly checked the books out of the school library after he was ordered to remove

all religious articles from his classroom, or keep them out of sight from students.

The Board's instructions were reasonable and necessary to prevent the Board from

violating the Establishment Clause. As explained above, Freshwater had neither the free speech

right nor academic freedom to expose the Board to liability for constitutional violations.

Therefore, he had no right to refuse the Board's orders. Freshwater's repeated acts of defiance of

his superiors' instructions were "fairly serious matters" and proper grounds for termination under

R.C. 3319.16. See Yarian v. Struthers City Sch. Bd. of Educ., 7`h Dist. No. 87 C.A. 95, 1988 Ohio

App. LEXIS 2643, (June 29, 1988) *10; see also Lanzo v. Campbell City Sch. Dist. Bd ofEduc.,

7`" Dist. No. 09 MA 154, 2010 Ohio 4779, 2010 Ohio App. LEXIS 4039. Clearly, employee

insubordination is neither a matter of public or great general interest nor does it raise a

substantial constitutional issue. Thus, there is no reason for this Court to accept jurisdiction.

Appellant's Proposition of Law No. III: "Where the `investigation' and subsequent
termination of a publicschool teacher by his employer are demonstrably motivated by the
teacher's public expressions of his personal religious beliefs, said investigation and
termination violate the teacher's First Amendment right to free speech and Fourteenth
Amendment right to equal protection under the law."

Here, Appellant is mistaken because the Board's investigation and decision to terminate

were motivated by legitimate complaints rather than Freshwater's public expression of personal

religious beliefs, and did not violate his First Amendment right to free speech and Fourteenth

Amendment right to equal protection under the law.
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As a school teacher performing his duties, Freshwater's speech was that of the Board, and

it has a right to speak for itself. Poway, 658 F.3d at 975 (9`h Cir. 2011) (internal citations

omitted). Since Freshwater had no individual right to speak for the government, he could not

have suffered an equal protection violation. Id. citing Downs v. L.A. Unified Sch. Dist., 228 F.3d

1003, 1017 (9th Cir. 2000) (holding "[b]ecause we determine that Downs has no First

Amendment right to speak for the government, his equal protection claim based upon the

deprivation of his asserted right also fails..."); see Ceballos, 547 U.S. at 421-22, 126 S. Ct. 1951,

164 L. Ed. 2d 689 (2006) ("Restricting speech that owes its existence to a public employee's

professional responsibilities does not infringe any liberties the employee might have enjoyed as a

private citizen).

In any event, Equal Protection principles simply demand that those situated in the same

class receive equal treatment. Adamsky v. Buckeye Local Sch. Dist., 73 Ohio St. 3d 360, 363, 653

N.E.2d 212 (1995). The Board did not single out Freshwater. There was no other teacher

similarly situated to him. The record shows Freshwater singled himself out. Appellant was the

only teacher found using his Bible in an unconstitutional manner. No other teacher's classroom

was comparable to his. See e.g., Newdow v. Rio Linda Union Sch. Dist., 597 F.3d 1007, 1019 (9th

Cir. 2010). The Board received complaints about Freshwater, not any other teacher. Students

learned about intelligent design in Freshwater's class, not another teacher's class. Freshwater was

the only teacher to refuse to remove a religious display.

Appellant wrongly contends the Board's investigation of him and subsequent termination

of his teaching contract were "demonstrably motivated" by his public expressions of personal

religious beliefs. As explained above, the Board was motivated to fire Appellant for his teaching

of religion in the classroom, for maintaining a religious display, and for repeated acts of
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insubordination; not for his personal religious beliefs. The record contains no evidence the Board

conspired against him to investigate and fire him due to his personal religious views he may have

expressed outside the classroom as a private citizen.l The Referee found nothing wrong with the

manner in which Freshwater was investigated and recommended the Board terminate Appellant

because he was the one who injected his religious beliefs into his teaching. Freshwater's actions

violated all the Board's pertinent Bylaws and Policies and the Establishment Clause.

Appellant's assertion that the Tesla coil incident improperly motivated the Board to

investigate him is a spin on the facts. A parent complained to the Board that Freshwater burned a

cross onto a student's arm with an electrical device, and the Board was obligated to investigate

allegations of child abuse. The Board's investigation into Freshwater's use of the Tesla coil

inevitably led to the Board's discovery of Freshwater's habitual use of religion in his classroom

and his extensive religious display. While the Referee determined the Tesla coil incident did not

provide grounds for Freshwater's termination, he acknowledged the incident had been resolved

by the Board. The Board and the Referee did not condone Freshwater's use of the Tesla coil on

students. Whatever rumors and speculation surrounded the "sensationalized" Tesla coil incident,

it is indisputable that real and substantial complaints and concerns about Freshwater's teaching

were investigated and confirmed by the Board, as described above.

1 To the extent Appellant claims "public expressions of his personal religious beliefs" were made
in the classroom, his argument must fail. As the U.S. Supreme Court has held, "religious
expression cannot violate the Establishment Clause where it (1) is purely private and (2) occurs
in a traditional or designated public forum, publicly announced and open to all on equal terms."
Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 770, 115 S. Ct. 2440, 132 L.
Ed. 2d 650 (1995). An eighth grade classroom is not a public forum, and a public school teacher
does not speak as a private citizen when performing his duties as a teacher. See Poway, 658 F.3d
at 957 (9`h Cir. 2011); see also Pickering v. Bd of Edn., 391 U.S. 563, 568, 88 S. Ct. 1731, 20 L.
Ed. 2d 811 (1968); Garcetti v. Ceballos, 547 U.S. 410, 417-19, 126 S. Ct. 1951, 164 L. Ed. 2d
689 (2006); City of San Diego, Cal. v. Roe, 543 U.S. 77, 80, 125 S. Ct. 521, 160 L. Ed. 2d 410
(2004).
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Furthermore, the trial court and Fifth District Court of Appeals did not find anything in

the record that warranted reversal of the Board's decision and did not find any discriminatory

animus. Indeed, the appellate court held "we do not perceive an 'unreasonable, arbitrary or

unconscionable attitude,' nor one that is [of] perversity of will, passion, prejudice, partiality, or

moral delinquency."' (Fifth Dist. Opinion, p.9). The appellate court further held that "the referee's

memorandum provides a well-reasoned and articulated basis for affirming the decision of the

Board and for the trial court to accept the recommendation of the referee." Id. Nothing in the

record provides any basis for Appellant's subjective belief that he was unfairly targeted.

Appellant's Proposition of Law No. III provides this Court with no basis to accept jurisdiction.

CONCLUSION

For the reasons discussed above, Appellant's propositions of law do not involve matters

of public or great general interest, and this case does not present a substantial constitutional

question. Therefore, the Board respectfully requests this Court decline jurisdiction of the appeal.
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