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STATE'S RESPONSE '1'O APPELLAN"f'S APPLICATION PO REOPENING

Appellce, the State of Ohio, respectfully requests that this court deny appellant's

application for reopening for the reasons set tcrrth in the atYached memorandwn of law.
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M:P_MORANDUM OF LAW

The two-pronged analysis ofStricditand v. Was/rington 466 U.S. 668, 104 S.Ct. 2052

(1984) applies to applications to reopen appeals on claims of ineffective assistance of appellate

counsel. State v. Fraizier,.K..K.A. liaiiynt
96 Ohio State. 3d 189 (2002). A defendant mttst

prove that his counsel were deficient for failing to raise the issues he now presents and that there

was a reasonable probability of success liad he presented those claims.

Actions attributable to legal counsel's tactics fail to prove ineffective assistance of

counsel State v. Clayton,
62 Ohio St.3d 45 (1980). When evidence in death penalty cases is

overwhelming, concentrating on avoiding the death penalty is a reasonable trial tactic.
State v.

Scott 101 Ohio St.3d 31 (2004).

Appellant beat a twelve year old boy to death aaid then raped and robbed the boy's

mother. He was sentenced to death and this court affirmed in State v. Johnson, 112 Ohio St.3d

210, 2006 Ohio 6404, 858 N.E.2d, 2006 Ohio LEXIS (2006). He pursued all state reniedies,

including an. application to reopen filed in this court in 2007. In that application, appellant raised

the confrontation issue under Crawford v. Washington 541 U.S. 36 (2004). 'T'his cout-t denied

reopening in.State v. Johnson, 114 Ohio St.3d 1474, 2007 Ohio 3699, 870 N.T3.2d 728, 2007

Ohjo LEXIS 1662 (2007).

Appellee respect[iil.ly asserts that an appel,lant may file otily one application Cor

reopening. Rtile 11.6 of the Supreme Court Rules of Practice refers to "the" or "an" application.

Nothing in the rule suggests allowing successive applications. Although counsel for appellec



found no case in. which this court addressed the issue under the Stiprenle Cotirt Rules, the eotirt

has many thnes affirmed decisions of appellate coarts holding that a defendant may file one

application only under App. R. 26(E?). State v. 1Wi1/r'ams 99 Ohio St.3d 179, 2003 Olrio 3079, 790

N.E.2d 299 (2003).

Appellant assuntes a right to file a successive applicatlon, claiming the federal court's

findij,tl; "good cause for Petitioner's failure to exhaust his claii,n first in state court[.)" establishes

good cause for that app,lica.tion's untimely filing. Appellant annotrnces the state ckuinot argue

otherwise becattse of collateral estoppels and that the f'ederal holding"should biud this court."

Ilowever, appellant filed a tiniely application in 2007. Moreover, to establish issue

preclusion, a party must prove that the identical issue was actually decided'between the sanic

parties and that the isstie was essential for the judgment handed down.
Goodson v. tY[cDonough

Power Equip., luc._2
Ohio St. 3d 193, 201, 739, 443 N.E.2d 978, 985 (1983). Finally, this court

is not bound by lower federal courts.

Appellant fails to prove the issue was idenfical, "Good cause for failing to exhaust his

remedies in state courts" could mean any court and any action. $' a judgznent could mc<m more

than one thing, a party fails to prove issue preclusion. Moreover, as this court decided the

Crrcwforrl
issue in the first application for reopening, appellant is baired by the doctrine of res

judicata. from raising it in. a second application for reopening.
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PROPOSITION OF LAW ONE

REASONABLE COiJNSEL MAY FORGO CLAIMING T1IAT HEARSAY
WAS ADMI'I'TED WHEN THE QUESTIONED EVIDENCE WAS NOT A
S`I'A1'EMENT, AND WHFN,I3ECAUSB OF THE OVERWHELMING
EVIDENCE AGAINST TIIE APPELLANT, AMITTING T1-IE EVIDENCE
WOIJLD HAVE BEEN HELD TO BE HARMLESS ERROR. EVEN IF THE
COURT HAD AGREED WI'I'H APPELLANT'S ASSESSNIEN"I' OF'I'HE
F,VIDENCE.

The United States Supreme Court i.n Crawford v. Washington 541. U. 36 (2004) held tha

hearsay testimonial statements are inadmissible unless the declarant is tmavailable and the

defendant has had a chance to cross-examine the declarant. However, before there can be a

testimonial statement, there inust be a "statement." A "statement" means the actual word or

conduct of the declarant: State v. Lewis 22 Ohio St2d 125 (1970).

The tJnited. States Supreme Coui-t decided Crawford while appellant's lawyers were

preparing his appeal. Ilis lawyers considered and rejected raising evidence about Mickey

Alexander as a confrontational issue and raised it as a Massiah issue. Appellant complains that

Mr. Sipe misunderstood Crawfard If so, he was not alone. Courts are still litigating issues

raised bv Crawforti..

Finally, as this court said. on direct appeal, the evidence against appellant was so

overwhelming that keeping out any evidence about Mickey Alexander would have made no

difference. CoLmsel told the jury in thebeginning that appellant committed the crime and that

thev were trying to save his life. As Ms. Magary obseived, inost ot'the questioned evidence
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came in from another source. This court's finding in the direct appeal that the questioned

evidence was harmless should be binding.

SECOND PROPOSITION OF LAW

WHEN DEFENSE COUNSEL'S OBJEC`ITONS WOULD HAVE BEEN
OVERRULED, COUNSEL VIOLATES NO DUTY IN DECLINING TO
OBJECT.

The trial court sustained objections to actual statements of Mickey

Alexander. Counsel objected to some of the officer's testimony that did. not

include the actual statements and the court overruled those objcctions. T'his court

upheld the conviction not because counsel failed to object but because this court

found the questioned evidence harmless.

CONCLUSION

Counsel for Appellee claims no knowlcdge of appellant's thought process,

but presunies he filed the instant application for reopening to avoid even the

possibility that the federa: court might ;and non-exhaustion of remedies again.

This court considered the identical issues in appellant's first application for

reopening. Appellee respectPully requests that appellant's application for

reopenuig be denied.

Respectfully submitted,

DANIEL G. PADDEN 0038781
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Prosecuting Attorney Guernsey County Ohio

CrRTIl'ICATR OF S].;RVICi;

Undersigned counsel hereby certifies that he served a copy of the above upon Kort

Gatterdaln, 280 Plaza, Suite 1300, 280 North Itigh Street, Columbus, Ohio 43215, counsel for

appellant, by ordinary mail, postage prepaid this day, May 14, 2012.

DANICI. G. PADDEN 0018781

Prosecuting Attorney Guernsey County Ohio
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