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APPELLEE’S PROPOSITION OF LAW:

CHAPTER 1709 OF THE OHIO REVISED CODE DOES NOT ALLOW INDIVIDUAL
RETIREMENT ACCOUNTS (IRAS) TO BE TREATED AS IF THEY WERE LIFE
INSURANCE POLICIES. PURSUANT TO THE PURPOSE AND PROVISIONS OF R.C.
CHAPTER 1709, FULL COMPLIANCE WITH THE TERMS AND CONDITIONS OF IRA
CONTRACTS GOVERNING REQUESTS TO CHANGE TRANSFER-ON-DEATH
BENEFICIARIES IS REQUIRED FOR REQUESTED CHANGES TO BE DEEMED
EFFECTIVE.

CERTIFIED ISSUE TO BE ADDRESSED:

IN A DISPUTE BETWEEN (1) A SPECIFICALLY DESIGNATED AND (2) A CLEARLY
INTENDED BENEFICIARY OF AN INDIVIDUAL RETIREMENT ACCOUNT (IRA),
WHERE THE ACCOUNT CUSTODIAN FILES AN INTERPLEADER ACTION AND
PURPORTEDLY WAIVES COMPLIANCE WITH ITS CHANGE OF BENEFICIARY
PROCEDURE, IS THE “CLEARLY INTENDED” BENEFICIARY REQUIRED TO
SHOW THAT THE OWNER OF THE IRA ACCOUNT SUBSTANTIALLY COMPLIED
WITH THE CHANGE OF BENEFICIARY PROCEDURE IN ORDER TO RECOVER?
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STATEMENT OF THE CASE

This case began in the Montgomery County, Ohio Common Pleas Court in March of 2010
following the Decemberz 16, 2009 suicide of Mr. John Burchfield (hereafter “John™ or “Mr.
Burchficld”). LeBlanc et al. v. Wells Fargo Advisors, LLC, 196 Ohio App.3d 213,
2011-Ohio-5553, 962 N.E.2d 872, at 99 6, 7. In their Complaint, Appellants sought declaratory
judgment and an order from the trial court determining that they were entitled to receive every
asset in which John Burchfield held an interest at the time of his death including, but not limited to,
the proceeds of a life insurance policy, the funds held ina 401(k) account, and John’s intérest ina
marital tesidence that was purchased and extensively remodeled, in large part, with his widow
Appelle_:e Cynthia Burchfield’s money. (hereafter “Cynthia” or “Mirs. Burchfield”). Appellants’
also sought the funds held in the two Wells Fargo TRA accounts at issue in this appeal (hereafter
the “IRAs™). (See Appellee’s Appendix (hereafter “Burchfield Appx.”) at 002.) With respect to the
IRAs, Appellants also asserted declaratory judgment claims against Wells Fargo Advisers, L.L.C.
(hereafter “Wells Fargo”). In addition, Appellants asserted claims against Mrs. Burchfield for
constructive trust and disgorgement, intentional interférence with expected inheritance, unjust
enrichment, conversion, intentional infliction of emotional distress, and punitive damages. (See
Burchfield Appx. at 002.)

On March 30, 2010, Mrs. Burchfield filed her Answer, Counterclaims, and Cross-claims
denying Appellants’ allegations and seeking declaratory judgment and a determination from the
trial court that she was the sole designated beneficiary or owner of the assets that Appellants
sought in their Complaint including, but not limited to, the IRAs, a Wells Fargo payable-on-death
money-market checking account that she had opened with Mr. Burchfield, the marital residence

which she and Mr. Burchfield had purchased as joint tenants with rights of survivorship, and
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certain investment annuities and other assets that she had owned and/or purchased, without
contribution from Mr. Burchfield, prior to their marriage. (See Burchfield Appx. at 003.)

In July of 2010, Appellants moved for partial summary judhgment solely with respect to
their claims to the IRAs. Appellants asserted various theories in support of their motion. Of
particular interest, for purposes of the certified question to be addressed in this appeal, is the
“substantial compliance” argument that Appellants asserted in support of their summary judgmeﬁt
motion. (See Pls.” 07/27/10 Mot. for Partial Summ. I. at 16; and Burchfield Appx. at 011.)They
based that argument upon Ohio case law regarding substantial compliance with the contractual
requirements for changing designated beneficiaries in life insurance policies and cited the dissent
in Kelly v. May Associates Federal Credit Union, Ninth Dist. No. 23423, 2008-Ohio-1507, the
| decision in Benton v. United Insurance Co. of America (1959), 110 Ohio App. 151, 159, N.E.2d
912, and this Court’s decision in Rindlaub v. Traveler’s Ins. Co. (1963), 175 Ohio St. 303,
304-305, 194 N.E.2d 577 in support of their motion. Appellants then argued that the trial court
should apply the substantial compliance test to the facts of this case and grant summary judgment
in their favor.. (See Pls.’ 07/27/10 Mot. for Partial Summ. J. at 16; and Burchfield Appx. at
019-020.)

In August of 2010, Mrs. Burchfield filed her Memorandum in Opposition to Appellants’
Motion for Partial Summary Judgment. Appellants then filed a Reply to Mrs. Burchfield’s
Memorandum. In September of 2010, Mrs. Burchfield also moved for summary judgment as to all
of the claims asserted by Appellants and her counterclaims and cross-claims for declaratory
judgment. (See Burchficld Appx. at 011.)

On November 16, 2010, following the full briefing of the parties’ competing motions as

well as oral argument, the trial court issued separate decisions denying Appellants’ Motion for
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Partial Summary Judgment and granting Mrs. Burchfield summary judgment as to all of
Appellants’ claims as well as her counterclaims and cross-claims. (See Burchfield Appx. at
001-030.) In both decisions, the trial court cited R.C. Section 1709.01(A) which defines the term
“beneficiary form” as used in R.C. Chapter 1709 as follows: “***a registration of a security that
indicates the present owner of the security and the intention of the present owner regarding the -
person who will become the owner of the security upon the death of the present éwner.” (See
Burchfield Appx. at 011.) The court further noted that Mr. Burchfield’s IRAs were securities
registered in beneficiary form, and that the undisputed evidence showed that Mrs. Burchfield was
the sole designated beneficiary registered with Wells Fargo when Mr. Burchfield died. On the
basis of that undisputed evidence and the terms and conditions of the contracts for the IRAs, the
trial court applied R.C. Section 1709.09(A)} and ruled that the terms and conditions of Mr.
Burchfield’s IRA contracts with Wells Fargo governed the transfer of the IRAs, and R.C. Section
1709.09(a) required the conclusion that Mrs. Burchfield was the sole designated transfer-on-death
beneficiary of the IRAs when Mr. Burchfield died. (See Burchfield Appx. at 011.)

Inresponse to Appellants’ substantial compliance argument, the trial court noted that if M.
Burchfield had wanted to change his designated beneficiary ﬂom Mrs. Burchfield to someone else,
his IRA contracts required him to return signed change of beneficiary forms to Wells Fargo to
effect that change. (See Burchfield Appx. at 011.) The court then rejected Appellants’ substantial
compliance argument because the undisputed evidence demonstrated that: (1) Mr. Burchfield was
fully aware of the change of beneficiary requirements in his IRA contracts; and (2) he had not done
everything possible under the circumstances to effect a change of beneficiary because he had the

 forms required to do so and had not returned them to Wells Fargo. (See Burchfield Appx. at 011.)



As an additional basis for granting Mrs. Burchfield su.mmary judgment on her claim to one
of the TRAs, the trial court also found that the account constituted a joint marital asset between Mr.
and Mrs. Burchfield. (See Burchfield Appx. at 010.)

The trial court .also granted Mrs. Burchfield summary judgment on Appellants’ claims for
constructive trust and disgorgement, intentional interference with expected inheritance, unjust
enrichment, conversion, intentional infliction of emotional distress, and punitive damages
because: (1) Appellants had conceded that those claims were without merit; (2) there was no
evidence to support of any of those claims; and (3) pursuant to an agreed judgment entry between
Appellants and Mrs. Burchfield in Mercer County, Ohio Probate Court Case No.20091250, the
Appellants were collaterally estopped from asserting claims to some of the assets they sought. (See
Burchfield Appx. at 011-014.)

On November 18, 2010, Appellants filed their Notice of Appeal in the Second District
Court of Appeals for Montgomery County, Ohio. On December 21, 2010, Appellants filed their
appellate brief and limited their appeal to the trial court’s determination of the issues surrounding
ownership of the IRAs.. (See Appellants’ 12/21/10 Br.) Mrs. Burchfield filed her Appellee’s
Brief on January 31, 2011. Appellants submitted their Reply Brief on February 8, 2011. Oral
argument. was conducted on April 26, 2011. On October 28, 2011, the Second District Court of
Appeals affirmed the trial court’s decisions granting summary judgmem; to Mrs. Burchfield.
Leblanc 1d.

In its October 28, 2011 Opinion, the Appellate Court found that the trial court’s
determination that one of the IRAs constituted joint marital property was in error. However, the
Appellate Court also determined that that error was not dispositive of the appeal. LeBlanc Id. at ]
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Instead, the Court of Appeals affirmed the trial court’s determination that pursuant to R.C.
Sections 1709.01(A) and 1709.09(A), the terms and conditions of the contracts between Mr.
Burchfield and Wells Fargo were controlling and required a finding that Mrs. Burchfield was the
sole designated beneficiary of the IRAs when Mr. Burchfield died. The Court of Appeals also
affirmed the trial court’s rejection of Appellants” substantial compliance argument and held that
even if strict compliance with the TRA contracts’ terms and conditions for changing beneficiaries
were waived, Mr. Burchfield had not substantially complied with those requirements. For that
additional reason, Mrs. Burchfield remained his sole designated beneficiary when John died. In
arriving at the decision, the Appellate Court applied this Court’s analysis in the Rindlaub v.
Traveler’s Ins. Co. decision. 175 Ohio St. 303, Leblanc Id. at 97 13, 24-27.

This appeal is a result of this Honorable Court’s February 22, 2012 acceptance of
Appellants’ discretionary appeal in Supreme Court Case No. 201 1-2073 and the Court’s additional
determination in Supreme Court Case Nd. 2011-2160 that a conflict exists between the decision in
this case by the Second District Court of Appeals for Montgomery County, Ohio and the decision
by the Ninth District Court of Appeals for Summit County, Ohio in Kelly v. May Associates
Federal Credit Union, 2008-Ohio-1507, 9th Dist. No. 23423. Pursuant to the Court’s February 22,
2012 Entry in Case No. 2011-2160, Appellee Cynthia Burchfield has consolidated her Merit Brief
and organized it to initially address Appellants’ Proposition of Law No. 1 in Case No. 2011-2073

and to thereafter address the Certified [ssue in Case No. 2011-2160.



STATEMENT OF FACTS

On January 8, 2004, Cynthia Morris, nka Burchfield, suffered the loss of her first husband,
Mr. Charles E. Morris, who died as a result of injuries he sustained in an auto accident. In 2005,
Cynthia began dating John Burchfield. She and John became engaged during the Christmas
holiday season of 2006. (See Ex. A. 08/17/10 Affidavit of Cynthia Burchfield (hereafter
“Burchfield Aff,”), Def.’s 08/18/10 Mem. Contra Pls.” Mot. for Partial Summ. J. (hereafter “Def.’s
Mem. Contra”)) Shortly before their marriage in March of 2007, John designated Cynthia as the
sole beneficiary of his IRAs by signing two documents entitled “First Clearing, LLC IRA
Enrollment & Change of Beneficiary Form” and faxing them to Wachovia Securities with a cover
sheet that read “PLEASE MAKE THIS CHANGE ASAP.”' (See Exs. K-11, K-12 and K-13,
Def.’s Mem. Contra.) Pursuant to the IRA contracts between Mr. Burchfield and Wells Fargo,
Cynthia became the sole transfer-on-death beneficiary of the IRAs when Wells Fargo received that
fax. (See Ex. F, Def.’s Mem. Contra; See also 06/24/10 Transcript of Deposition of Mr. Aaron
Michael (hereafter “Miqhael Dep.”) at 41-42.)

Shortly after 1n;Ving into their newly remodeled marital residence, the couple began to
experience marital difficulties. (See Burchfield Aff. at . 20-22.) In July of 2009, Mr. Burchfield
again took up residence in the horﬁe he owned before the marriage and continued to use as his
business office. (See Burchfield Aff. at 9. 20-22.)

In October of 2009, Mr. Burchfield sent an e-mail to Mr. Michael at Wells Fargo stating
that he and Mrs. Burchfield were getting a divorce and requesting that Mr. Michael provide him

with forms to change his IRA accounts. Leblanc Id. § 4. Mr. Michael mailed the change of

'Prior to the commencement of this action in 2010, Wachovia Securities was acquired by
Wells Fargo Corporation and is now known as Wells Fargo Advisors, L.L.C.



beneficiary designation forms to Mr. Burchfield. At the same time he also provided a
self-addressed, stamped envelope for Mr. Burchfield’s use if John decided to return the forms to
Wells Fargo. (See Michael Dep. at 14, 30.) It is also undisputed that Mr. Burchfield knew that he
was required to return those forms (which Appellants rely upon to assert their claims®) to Wells
Fargo if he wished to change his IRA beneficiary designations, and never did so. Leblanc Id. at 7 6.

On November 5, 2009, Mr. Burchfield was served with a copy of Mrs. Burchfield’s
complaint for divorce. Leblanc Id af € 4. On December 16, 2009, he committed suicide and left a
note at the scene of his déath. Among his last recorded thoughts upon this earth, John said “Tell the
kids and Cindy I love them so much.” (See Ex. E, Def.’s Mem. Contra)

Tt is undisputed that when Mr. Burchfield digd, his signed March 8, 2007 beneficiary
registration forms, designating Cynthia as the sole beneficiary of both of his IRAs, were the only
signed and completed beneficiary designation forms on file with Wells Fargo. (Sec Burchfield
Appx. at 010.) It is also undisputed that both of John’s IRA accounts were governed by contracts
with specific terms and conditions that dictate how change of beneficiary designations are made.

The relevant contractual language for the IRAs reads as follows: “The Participant shall
designate the person or persons (or entity or entities) to reccive any distribution to be made by
reason of the Participant’s death. Each such designation shall be filed with the Custodian on a form
acceptable to the Custodian and may be changed from time to time by the Participant filing a new

written designation with the Custodian.” (See Ex. F, Def.’s Mem. Contra.)

? An expert forensic examiner evaluated the change of beneficiary documents that
Appellants rely upon and concluded that the signatures purporting to be Mr. Burchfield’s are
actually forgeries. However, that expert’s opinion was not relied upon by the Appellate Court or
the Trial Court in their decisions.



ARGUMENT

A, APPELLEE’S PROPOSITION OF LAW:

CHAPTER 1709 OF THE OHIO REVISED CODE DOES NOT ALLOW INDIVIDUAL
RETIREMENT ACCOUNTS (IRAS) TO BE TREATED AS IF THEY WERE LIFE
INSURANCE POLICIES. PURSUANT TO THE PURPOSE AND PROVISIONS OF R.C.
CHAPTER 1709, FULL. COMPLIANCE WITH THE TERMS AND CONDITIONS OF
IRA CONTRACTS GOVERNING REQUESTS TO CHANGE TRANSFER-ON-DEATH
BENEFICIARIES IS REQUIRED FOR REQUESTED CHANGES TO BE DEEMED
EFFECTIVE. '

1. IRA accounts are not analogous to life insurance policies.

Appellants’ base their claims to these IRAs upon the decision by the Ninth District Court of
Appeals in Kelly v. May Associates Federal Credit Union, 2008-Ohio-1507, 9th Dist. No. 23423,
which applies case law regarding life insurance beneficiary designations to IRA contracts. The
Second District Court of Appeals declined to follow the decision in the Kelly v. May Associates
case. Leblanc v. Wells Fargo Advisors, L.L.C., 196 Ohio App.3d 213, 2011-Ohio-5553, 962
N.E.2d 872, at {7 14-16.

Appeliants take issue with the Second District Court of Appeals’ analysis in part, because
the Appellate Couﬁ examined the differences between IRAs and life insurance policies. (See
Appellants’ Merit Br. at 14-15.) However, IRAs and life insurance policies are not analogous
items despite Appellants’ suggestions to the contrary.

IRAs are tax advantaged retirement savings tools which are specifically defined at 26
U.S.C. Section 408(a) of the federal tax code which, in its pertinent part, reads as follows: “For
purposes of this section, the term "individual retirement account” means a trust created or
organized in the United States for the exclusive benefit of an individual or his beneficiaries, but
kK

only if the written governing instrument creating the trust meets the following requirements:

(3) No part of the trust funds will be invested in life insurance contracts.” 26 U.S.C. 408(a}(3)
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(Emphasis added.) On the basis of that statutory language, Mrs. Burchfield respectfully submits
that the Court should reject Appellants’ arguments that treat IRAs as if they were analogous to life
insurance policies because it is clear that the United States Congress rejected such an approach
when it enacted 26 U.S.C. Section 408(a)(3) and specifically excluded life insurance policies from
the assets that can be included in an IRA.

2. Ohio’s Uniform Transfer on Death Security Registration Act, rather than
case law regarding life insurance policies, governs transfer-on-death IRA
accounts because IRAs are securities registered in beneficiary form.

In R.C. Chapter 1709, the Ohio Legislature enacted this state’s version of the Uniform
Transfer on Death Security Registration Act which governs IRAs. As stated above, IRAs cannot,
as a matter of law, include life insurance policies within the collection of assets that make up an
accouﬁt, and Chapter 1709 does not address or include life insurance policies among the assets
regulated by that chapter. Therefore, it is clear that the General Assembly’s intent in enacting
Chapter 1709 was to .provide a specific body of la\a} to address IRAs and other securities registered
in beneﬁciary form, rather than treat them as analogous to life insurance contracts.

As more fully discussed below, Appellants® reliance upon arguments applicable to life
insurance policies are misplaced, and application of the relevant statutes in R.C. Chapter 1709 is
necessary to correctly analyze the issues presenied by this case.

in Bielat v. Bielat, 87 Ohio St.3d 350, 355, 2000-Ohio-451, 2721 N.E.2d 28, this Court
stated that the purpose of R.C. Chapter 1709 is to recognize, protect, and enforce the contractual
rights of parties to certain securities investment accounts, including IRA accounts, to designate

their pay-on-death beneficiaries. R.C. Chapter 1709 “promotes the interests of the parties to the

securities accounts by validating the beneficiary designation as originally agreed.” Id at 355.

(Emphasis added.)



Appellants’ argumnents are in direct conflict with the purpose of Chapter 1709 recognized
by this Court in the Bielat v. Bielat decision, Id., because they advocate that the terms and
conditions of IRA contracts governing beneficiary designations should be ignored, rather than
validated, when an IRA custodian interpleads an IRA to the courts in response to competing claims
from persons asserting that they are the beneficiary of the IRA following an owner’s death.
(Appellants’ Merit Br. at 8-24.) Appellants’ argument that the contract between Mr. Burchfield is
no longer binding, as a result of Wells Fargo interpleading the IRAs to the trial court, also conflicts
with this Court’s decision in Bielat v. Bielat. Id.

In the Bielat v. Bielat decision, two competing claimants asserted claims to an IRA
following the death of its owner. One of those claimants was the specifically designated
beneficiary according to the terms and conditions of the IRA Adoption Agreement between the
IRA owner and the custodian of the IRA, Merrill Lynch. Id. at 357. The other claimant was a third
party to the IRA agreement who sought to invalidate the provisions of R.C. Chapter 1709
because it required Merrill Lynch pay the proceeds of the IRA account to the specifically
designated beneficiary, according to the terms of the contract. |

In its decision, this Court held that Chapter 1709 was constitutionally valid and that “the
Adoption Agreement signed by Mr. Bielat and Merrill Lynch placed valid contractual obligations
upon them, with Merrill Lynch bound to pay the TRA balance to the beneficiary that Chester
designated.” Id. at 357. That is exacfly the case in this instance. Mrs. Burchfield is Mr.
Burchfield’s specifically designated beneficiary and that designation was made in full compliance
with the terms and conditions of his IRA contract with Wells Fargo. That contract placed valid
co_ntractual obligations upon Mr. Burchfield and Wells Fargo and Wells Fargo is bound to pay the

IRA balance to Mrs. Burchfield.
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Appellants’ arguments also contradict the plain language of Chapter 1709 beginning with
the definitional section of that chapter and continuing through the statutes that implement
transfers-on death. For instance, R.C. Section 1709.01(A) governs how a security is registered in
“heneficiary form” and reads as follows: “As used in sections 1709.01 to 1709.11 of the Revised
Code, unless the context otherwise requires: (A) "Beneficiary form” means a registration of a
security that indicates the present owner of tﬁe security and the intention of the present owner
regarding the person who will become the owner of the security upon the death of the present
owner.” R.C. Section 1709.01(A).

Here, Mr. Burchfield indicated his intention that Mrs. Burchfield own his IRAs when he
died, by completing, signing, and returning his March 7, 2007 change of beneficiary registration
forms to Wells Fargo and thereby registering the sccurities in his IRAs in “beneficiary form” to the
benefit of Mrs. Burchfield.

R.C. Section 1709.04 establishes when certificated securities or accounts like IRAs are
deemed to be registered in beneficiary form and reads as follows: “A security, whether evidenced
by a certificate or account, is registered. in beneficiary form when the registration includes a
designation of a beneficiary to take the ownership of the security at the time of the death of the
owner or the Ideaths of all multiple owners.” R.C. Section 1709.04.

As of March 8, 2007, John Burchfield’s IRAs were securities registered in “beneficiary
form” and included a designation of Mrs. Burchfield as the beneficiary of his IRAs when Wells
Fargo received his March 78 2007 registration forms that fully complied with his [RA contracts
and indicated his intention that Cynthia become the owner of his IRAs upon his death. (See
Burchfield Appx. at 005.) The undisputed evidence also shows that no other change of beneficiary

was registered with Wells Fargo during Mr. Burchfield’s life. (See Burchfield Appx. at 010.)
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R.C. Section 1709.07, governs how securities registered in beneficiary form are to be
transferred to a designated beneficiary upon the death of the account owner and states that:
“Subject to the limitations of section 5731.39° of the Revised Code, on the death of a sole owner
##% gwnership of a security registered in beneficiary form shall pass to the beneficiary or
beneficiaries who survivéd all owners.” R.C. Section 1709.07. (Emphasis added). Construed
togefher, R.C. Sections 1709.01(A) and 1709.07, require that the “beneficiary” identified
according to R.C. Section 1709.01(A) is the person to whom the securities shall pass under R.C.
Section 1709.07 following the securities owner’s death. Therefore, as a matter of statutory
construction it is mandatory that ownership of the IRAs in this case pass to Mrs. Burchfield
because she was the bencficiary designated in Mr. Burchfield’s registration of his IRAs with Wells
Fargo in “beneficiary form” at the time of his death. The Legislature’s use of the word “shall” in
R.C. Section 1709.07 requires that result because no clear and unequivocal legislative intent to
make the word “shall” anything less than mandatory can be found in R.C. Section 1709.07. “A
basic rule of statutory construction is that "shall" is “consirued as mandatory unless there appears a
clear and unequivocal legislative intent otherwise.” Bergman et al. v. Monarch Construction
Company, 124 Ohio St.3d 534, 2010-Ohio-622, 925 N.E.2d 116, 26 citing Dorrian v. Scioto
Conservancy Dist. (1971), 27 Ohio St.2d 102, 271 N.E.2d 834, paragraph one of the syllabus.

Further, R.C. Section 1709.08(B) does not allow an IRA custodian to transfer or reregister
an IRA account, following an account owner’s death, in a manner that conflicts with the
requirements of Chapter 1709 and reads as follows: “By accepting a request for registration in

beneficiary form of a security, a registering entity agrees that the registration will be implemented

3 R.C. 5731.39 simply requires the custodian to obtain the written consent of the Ohio Tax Commission
prior to a transfer of securities registered in beneficiary form to the transfer-on-death beneficiary.
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as provided in sections 1709.01 to 1709.11 of the Revised Code.” R.C. Section 1709.08(B).

Appellants’ “waiver and clearly expressed intent” argument is also contrary to R.C.
Section 1709.08(B), which requires transfers to occur in accordance with R.C. Section 1709.09
and the other provisions of R.C. Chapter 1709, because, as the Court of Appeals recognized in the
Leblanc decision, “***a transfer according to the " clearly expressed intent" of the owner is
beyond the contract and does not benefit from the nontestamentary characterization of R.C.
1709.09(A).” Id. at ] 16.

R.C. Section 1709.09(A) governs why securities registered in beneficiary form pass to the
designated beneficiary and reads as follows: “Any transfer-on-death resulting from a registration

in beneficiary form is effective by reason of the contract regarding the registration between the

owner of the security and the registering entity and by reason of sections 1709.01 to 1709.11 of the

Revised Code and is not testamentary.” (Emphasis added.)

IRA custodians who accept registrations of securities in beneficiary form agree to transfer
those securities, following the death of the account owners, pursuant to the requirements of R.C.
Sections 1709.01(A), 1709.07 and 1709.09 which construed together, require the transfer of the
IRAs to occur by reason of the IRA contract to the designated beneficiary sclected by the account
owner pursuant to the terms, conditions and procedures provided by that contract.

Appellants ignore those statutory requirements and focus instead on R.C. Section 1709.10
which, among other matters, allows IRA custodians to initially establish the change of beneficiary
procedures that IRA owners must comply with to change their designated beneficiaries. (See
Appellants’ Merit Br. at 16.) However, contrary to Appellants’ assertion, a plain reading of the
text of R.C. Section 1709.10 demonstrates that the statute does not allow an IRA custodian to

unilaterally change or waive an IRA contract’s requirements for changing beneficiary designations
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after the owner of the IRA has died.

Appellants also attempt to justify their position by arguing that IRA custodians can only
protect themselves from duplicate liability to competing claimants if courts impose a complete
waiver of the terms and conditions in the IRA contract that the account owner relied upon and
complied with to designate their transfer-on-death beneficiary. (See Appellants’ Merit Br, at 9-13.)
That argument ignores the provisions of R.C. Section 1708(C) which protects IRA custodians
from duplicative liability and reads as follows: “A registering entity is discharged from all claims
to a security by the estate, creditors, heirs, or. devisees of a deceased owner if it registers a transfer
of a security in accordance with Section 1709.07 of the Revised Code and does so in a good faith
reliance on the registration, on sections 1709.01 to 1709.11 of the Revised Code, and on
information provided to it by an affidavit of the personal representative of the deceased owner or
by the surviving beneficiary or the representatives of the surviving beneficiary or on other
information available to the registering entity. The protections of sections 1709.01 to 1709.11 of
the Revised Code do not extend to a reregistration or payment made after a registering entity has
received a written notice from any claimant to any interest in the security that objects to the
implementation of a registration in beneficiary form. No other notice or other information
available to the registering entity shall affect its right to protection under sections 1709.01 to
1709.11 of the Revised Code.” R.C. Section 1709.08(C).

Pursuant to the provisions of R.C. Section 1709.08(C), an IRA custodians is only subject to
duplicate liability for reregistering IRA an account or paying out the proceeds of the account, after
the death of the account owner has acted in bad faith or if the custodian proceeds to reregister the
account or pay out the account proceeds after receiving notice from any claimant that they object

to the registration or payment. That is exactly the situation presented by this case, and Wells
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Fargo’s decision to interplead these IRA accounts to the trial court, upon notice of the Appellants’
“and Mrs. Burchfield’s competing claims to these IRAs, preserved its statutory protection from
duplicate liability as intended by the Legislature when it enacted R.C. Section 1709.08(C).

However, nothing in R.C. Section 1709.08(C) can be read to suggest that the Legislature
intended that the protections offered to Wells Fargo through interpleader or otherwise, were also
intended to nullify or waive the beneficiary designation provisions of the IRA contracts that Mr.
Burchfield relied upon and fully complied with to designate Mrs. Burchfield as the
transfer-on-death beneficiary of his IRAs.

In light of the purpose of R.C. Chapter 1709, as stated by this Court in the Bielat v. Bielat
decision, /d., when the statutory provisions of R.C. Sections 1709.01(A), 1709.04, 1709.07,
1709.08, and 1709.09 are applied to the undisputed evidence in this case, R.C. Chapter 1709
requires that acbount owners’ designations of transfer-on-death beneficiaries must be honored
when they are made with full knowledge of and in full compliance with the contracts governing
those registrations. To do otherwise, and ignore the IRA owners’ designations, as Appellants
request in this case, would render the provisions of R.C. Chapter 1709 essentially meaningless.

Further, there is no clear and unequivocal indication in R.C. Chapter 1709 that the
Legislature intended the courts to ignore the contracts that govern IRAs as requested by
Appellants. Nor is there any clear and unequivocal indication that the Legislature intended to
substitute substantial compliance, for full compliance, with the terms and provisions of IRA
contracts when it enacted R.C. Chapter 1709.

3. Requiring full compliance with the requirements set out in IRA contracts for

changing beneficiaries will promote predictability, certainty, and reliability in
administering transfer-upon-death IRAs following an account owner’s death.

Requiring full compliance with the terms and conditions of IRA contracts that govern
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changes of beneficiary designations, pursuant to the requirements of Chapter 1709 will promote
predictability, certainty, and reliability in all transfers-on-death of securities registered in
beneficiary form. In this case, the Second District Court of Appeals recognized the importance of
that goal and chose predictability, certainty, and reliability by applying the contract between Mr.
Burchfield and Wells Fargo. Leblanc Id. at 9 17. In arriving at that decision, the Appellate Court
applied this Court’s prior decision in Wright v. Bloom, 69 Chio St.3d 596, 1994-Ohio-153, 635
N.E.2d 31 (Ohio 1994), which dealt with transfer on death in a similar context involving payable
on death banks accounts. Leblanc Id. at § 17.

Tn the Wright v. Bloom decision, this Court rejected what it described as “***efforts to
determine survivorship rights by a post-mortem evaluation of extrinsic evidence of depositor
intent***”, Id at 604. In doing so, the Court stated that such post-mortem evaluations “***are
flawed to the point of offering no predictability. *+* Only when the depositor knows that the terms
of the contract will be conclusive of his or her intent to transfer a survivorship interest will the
depositor be able to make an informed choice as to whether to utilize the joint and survivorship
account.” Id. at 604. The Court also noted that the need for uniformity is essential. "A depositor
who opens such an account ought to be able to know, with some degree of certainty, that certain
consequences will arise from the creation of the account in an established manner.” Id. at 604.

In the context of transfer-on-death securities registered in beneficiary form, Appellants
argument would require courts to conduct post-mortem evaluations of IRA account owners’
intentions in order to divine their “clearly expressed intent.” (See Appellants’ Merit Br. at 13-1 7.}
Appellants also argue that courts are required to ignore the owner’s designation of their
beneficiaries according to their IRA contracts, if an IRA custodian interpleads the IRA account in

response to competing beneficiary claims. (See Appellants’ Merit Br. at 13-21.)
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Mrs. Burchfield respectfully submits that Appellants’ approach is not only illogical and
unsupported by the statutory language and case law cited in their Merit Brief, it is also inherently
flawed for the same reasons that this Court rejected “post-mortem evaluations” of the decedents’
intent in the Wright v. Bloom decision Id.

If Appellants’ approach were to be adopted by this Court, IRA account owners would
never have any assurance that coﬁrts or IRA custodians would honor the designations of
beneficiaries that the account owners created in compliance with their IRA contracts. That
uncertainty might discourage them from purchasing IRAs as retirement planning tools and cause
them to lose the tax advantages of an IRA account. That would also be detrimental to financial
institutions who have determined that offering IRA accounts to their customers is advantageous to
their business interests.

The post-mortem evaluation that Appellants urge this Court to adopt would also create a
rule of law that is contrary to Ohio’s long standing tradition of protecting the rights of parties to
freely enter into contracts with the anticipation that their rights under their contracts will be
honored as written. In his concurring opinion in the Bielat v. Bielat decision, Justice Andrew
Douglas refused to accept “a rule of law which would sanction the renunciation of a bargain
purchased in freedom from illegal purpose, deception, duress, or even from misapprehension or
unequal advantage*** and lead inexorably to individual irresponsibility, social instability and
multifarious litigation.” /d. af 363. Id. In addition to being inherently flawed and unworkable,
Appellants’ proposed rule would also lead 1o the societal ills that Justice Douglas identified in his

concurring opinion in the Bielat v. Bielat decision. Id. at 363.
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4. Requiring full compliance with the requirements set out in IRA contracts for
changing beneficiaries will protect IRA account owners’ constitutional
right to enter into contracts with the expectation that their contracts will
endure according to their terms.

In Blount v. Smith (1967), 12 Ohio St.2d 41, 47,231 N.E.2d 301, this Court was “**kasked
by plaintiff to approve the brushing aside of the explicit terms of a contract which, we must
assume, in the absence of a showing to the contrary, was executed #%*% without misunderstanding
or imposition.” In response, the Court stated that it was “required to approach that task with no less
restraint than in stﬁking down a statute.” Id. at 47. When the Court refused the plaintiff’s request, it

did so because “the right to contract freely with the expectation that the contract shall endure

according to its terms is as fundamental to our society as the right to write and to speak without

restraint.” Id. at 47. (Emphasis added.)

In this case, Appellants ask this Court to brush aside the terms and conditions of the IRA
contracts that Mr. Burchﬁéld entered into with Wells Fargo that determine the transfer-on-death
beneficiary of his IRA accounts upon his. death and how he was required to change his beneficiary
designations if he chose to do so. (Appellants Merit Br. at 8-24.)

In the Blount v. Smith case, the plaintiff was at least a party to the contract that he
unsuccessfully and improperly sought to invalidate. Id. at 41-42. By comparison, Appellants are
third parties to the IRA contracts at issue. Mrs. Burchfield respectfully submits that Appellants®
proposed rule of law, that would allow them to invalidate contracts to which they are not parties, in
4 case where there is no evidence that Mr. Burchfield entered into his IRA contracts with any
misunderstanding or imposition, is wholly incompatible with and destructive to the constitutional
right to freely enter into a contract, “with the expectation that the contract shall endure according to

its terms”, that this Court recognized in the Blount v. Smith decision. Id at 47.
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For all of the reasons set out above, pursuant to the Legislature’s intent, and the purpose,
and provisions of R.C. Chapter 1709, and the requirements and protections of the right to freely
contract provided by Article I, Section 1 of the Ohio Constitution and Article 1, Section 10 of the
constitution of United States of America, evidence of full compliance with the terms and
conditions of IRA contracts that govern requests to change transfer-on-death beneficiaries, is

required for a requested change to be decmed effective following the death of the account owner.

B. CERTIFIED ISSUE TO BE ADDRESSED:

IN A DISPUTE BETWEEN (1) A SPECIFICALLY DESIGNATED AND (2) A CLEARLY
INTENDED BENEFICIARY OF AN INDIVIDUAL RETIREMENT ACCOUNT (IRA),
WHERE THE ACCOUNT CUSTODIAN FILES AN INTERPLEADER ACTION AND
PURPORTEDLY WAIVES COMPLIANCE WITH ITS CHANGE OF BENEFICIARY
PROCEDURE, IS THE “CLEARLY INTENDED” BENEFICIARY REQUIRED TO
SHOW THAT THE OWNER OF THE IRA ACCOUNT SUBSTANTIALLY COMPLIED
WITH THE CHANGE OF BENEFICIARY PROCEDURE IN ORDER TO RECOVER?

APPELLEE’S POSITION: In light of the purpose of R.C. Chapter 1709, if the Court
determines that IRA accounts may be treated comparably to life insurance policies, this
Court’s holdings and analysis in Atkinson v. Metropolitan Life Ins. Co. (1926), 114 Ohio St.
109, 150 N.E. 748, and Rindlaub v. Traveler’s Ins. Co. (1963), 175 Ohie St. 303, 194 N.E.2d
577 require an alleged clearly intended beneficiary to show that the owner of an IRA
account substantially complied with the contractual terms, conditions, and procedures for
changes of beneficiaries of their IRA, before the alleged clearly intended beneficiary can
recover on their claim to the IRA.

1. Substantial compliance with the contractual terms and conditions for
changing beneficiaries in IRA contracts is in keeping with the Legislatare’s
intention in enacting Chapter 1709 and consistent with this Court’s decisions
and analyses in Atkinson v. Metropolitan Life Ins. Co. (1926), 114 Ohio St. 109,
150 N.E. 748, and Rindlaub v. Traveler’s Ins. Co. (1963), 175 Ohio St. 303, 194
N.E.2d 577.

As this Court noted in the Bielat v. Bielat decision, “the purpose of R.C. Chapter 1709 1s to
recognize, protect, and enforce the coniractual rights of parties to certain securities investment
accounts io designate a pay-on-death beneficiary.” I/d. at 355. (Emphasis added.) Clearly,

preserving the integrity of IRA contracts was central to the General Assembly’s intention in
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enacting R.C. Chapter 1709. A similar concern with respect to life insurance contracts was also
expressed in the Second District Court of Appeals decision in this case when it held that “the
uncertainty that can surround a decedent's intent with regard to a life insurance beneficiary is
precisely why "substantial compliance" with a policy's terms is required if the precise terms are not
followed.” Leblanc Id. at §25.

IfIR As are deemed to be analogous with life insurance policies, the Second District Court
of Appeals properly applied the substantial compliance test to this case when it held that
“substantial compliance requires evidence "(1} that the insured definitely intended to change the
beneficiary; and (2) that he did everything possible under the circumstances to effect that change."
Leblanc Id. at |25 citing State Mut. Life Assur. Co. of Am. v. Holmes (Aug. 30, 1988), Franklin
App. No. 88AP-377, 1988 WL 92435, and Benton v. United Ins. Co. of Am. (1959), 110 Ohio
App. 151, 12 0.0.2d 422, 159 N.E2d 912, The Court of Appeals then correctly applicd those
requirements to the evidence in this case and found that Mr. Burchfield had not done everything he
could under the circumstances to change his designated beneficiary in compliance with his [RA
contract. Leblanc Id. at §25-27, also citing Rindlaub v. Traveler’s Ins. Co. (1963), 175 Ohio St.
303, 194 N.E.2d 577.

In each of the cases cited by the Court of Appeals, and in this Court’s additional decision in
Atkinson v. Metropolitan Life Ins. Co. (1926), 114 Ohio St. 109, 150 N.E. 748, the insured who
intended to change their beneficiary was aware of their obligations under their insurance contract
and had made every effort available to them under the circumstances to comply with the
requirements of their insurance contracts that controlled changes of beneficiary designations.

Tn each of those decisions, the appellate courts and this Court determined that those efforts

by the insureds were an essential part of the analysis. If this Court determines that IRAs may be
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treated comparably to life insurance policies, Mrs. Burchfield respectfully submits that at the very
least, the prior decisions of this Court in the Atkinson, Rindlaub, and Bielat decisions cited above,
establish that evidence of substantial compliance by an IRA account owner, with the contractually
mandated procedures for changing the designated beneficiaries of their IRA, should be required.

That rule of law will protect and foster the integrity of all IRA contracts. It will also prevent
situations where, as here, third parties attempt to undermine the integrity of IRA contracts by
brushing aside the terms and conditions of lthe agreements that govern the determination of the
designated beneficiaries, when those contracts prohibit their claims to the IRA proceeds at issue.

2. Appellants arguments in opposition to a “substantial compliance” test for

changes of beneficiary designations by owners of IRA accounts directly
contradicts their prior position with respect to the same issue.

In their Merit Brief Appellants now stringently object to an established rule of law that
would, if applied to this case, require them to show that Mr. Burchfield substantially complied
with the contractual terms and conditions of his IRA contracts. (See Appellants’ Merit Br. at 8-24.)
That is a direct contradiction to Appellants’ position on this issue in the trial court where
Appellants argued that the court should apply the substantial compliance test to this case and grant
them summary judgment based upon the dissent in Kelly v. May Associates Federal Credit Union,
Ninth Dist. No, 23423, 2008-Ohio-1507, the decision in Benton v. United Insurance Co. of
America (1959), 110 Ohio App. 151, 159, N.E.2d 912, and this Court’s decision in Rindlaub v.
Traveler’s Ins. Co. (1963), 175 Ohio St. 303, 304-305, 194 N.E.2d 577 (See Pls.’ 07/27/10 Mot.
for Partial Summ. J. at 16.)

Appellants attempt to justify their current opposition with the disingenuous argument that

the Second District Court of Appeals created a new and previously unheard of “substantial

compliance” test and used that “newly-created” test to affirm the trial court’s decisions. (See
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Appellants’ Merit Br. at 5, 8, 9, 17, 18, 20, and 21.) In addition, Appellants now argue that
despite this Court’s analyses and holdings in the dtkinson v. Metropolitan Life Ins. Co., Rindlaub
v. Traveler’s Ins. Co., and Wright v. Bloom, decisions, they are permitted to offer evidence that 1s
extrinsic to Mr. Burchfield’s IRA contract, to demonstrate his “clearly expressed intent” to
change his IRA beneficiary, without having to show evidence that he had done everything he could
under the circumstances to comply with his IRA contract (Appellants Merit Br. at 8-24.) In
making that argument, Appellants ignore essential portions of the holdings in the Atkinsor and
Rindlaub decisions and completely ignore the Wright v. Bloom decision. 69 Ohio 5t.3d 596.
(Appellants Merit Br. at 8-24.)

In the Atkinson case the Court stated that “*** the question arises whether enough was

done by the insured to effect a change of beneficiary. This question requires us to determine

Whet_her the insured had omitted anything which was essential to be done by him to comply with

the essential regulations governing the manner of exercising his right to change the beneficiary.”

Id. at 113 (Emphasis added.) The Court further held that “The facts of this case clearly indicate

the desire of the insured to change the beneficiary, and the insured has done everything required to

be done by him to effect the change.” On that basis, the Court awarded the life insurance proceeds

to his widow because the insured had clearly indicated his intention to change the beneficiary of
his insurance from his mother to his widow, and he had done everything required of him by his
contract with Metropolitan Life to effect that change. /d. at 121. Appellants’ arguments completely
ignore that aspect of the Atkinson v. Metropolitan Life Ins. Co. decision. (See Appellants’ Merit
Br. at 10, 11, 13-17, and 20.)

In the Rindlaub v. Travelers Insurance Co. decision, the Court also applied a two part

substantial compliance analysis and held that the evidence of the insured’s intention to change his
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beneficiary, by submitting a letter requesting that change in writing to Travelers Insurance, along
with two witnessed statements, demonstrated his intention to change his beneficiary. The Court
further noted that from the evidence it was reasonable to infer that the insured believed that “he
had done all that was necessary to effectuate a change of beneficiary.” /d. at 306. Appellants’
arguments also completely ignore that aspect of the Rindlaub v. Travelers Insurance Co. decision.
(See Appellants’ Merit Br. at 10, 12-18, 20, 22-24.)

In this case, the Court of Appeals construed the facts in the light most favorable to
Appellants for summary judgment purposes and assumed tilat Mr. Burchfield intended to change
his beneficiary designations for his IRAs, thereby meeting the first element of the test for
substantial compliance. However, the Appellate Court still properly affirmed the trial court’s
rejection of Appellants’ substantial compliance argument because the evidence demonstrated, and
both courts found, that Mr. Burchfield had not substantially complied with the contractual
requirements for changing his beneficiary designations because he had not done everything he
could do under the circumstances that was necessary to comply with his IRA contracts. Leblanc Id.
at 99 12, 13, and 24-27.

Despite Appellants’ argument to the contrary, the Second District Court of Appeals applied
the rule of law that was established by this Court in the Atkins v. Metropolitan Life Insurance Co.
decision and reaffirmed by its application in the Rindlaub v. Travelers Ins. Co. decision.

3. Appellants also misconstrue this Court’s holdings in the Atkinson and
Rindlaub cases regarding the effect of interpleader upon an insured’s
obligations under the terms and conditions of their life insurance contracts.

In the Atkinson v. Metropolitan Life decision, the life insurance policy in question
contained a provision reqp.iring that Metropolitan Life consent to an insured’s requested change of

beneficiary before the change could become effective. Id. at 121. In the Rindlaub v. Travelers
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Insurance case, the life insurance contracts included a provision that required written approval
from Travelers Insurance, of an insured’s requested change of beneficiary, before the requested
change would take effect. Id. at 303.

In the Atkinson case, this Court held that “The provisions in a policy of insurance
regulating the mode and manner of making a change of beneficiary are for the benefit of the
insurance company and may be waived by it. /d. at syllabus paragraph four. The Court also held
that “in the event of a controversy between a former named beneficiary and a new beneficiary, if
the insurance company interpleads in an action by a claimant to recover the proceeds of the policy

it thereby waives any interest in the outcome of the action and thereupon the cause shall proceed

between the respective claimants uninfluenced by any rights or interests of the insurance
compaﬁy.” Id. at syllabus paragraph five. (Emphasis added.)

In the Rindlaub v. Travelers Insurance decision, this Court held that “where an insured
during his lifetifne cofnmunicated to the insurer his clearly expressed intent to name certain new
beneficiaries and the insurer has inicrpleaded and deposited the policy proceeds in court, such
expressed intention of the insured will be determinative of the right of contesting claimants to the

policy proceeds, notwithstanding the absence of the written approval by the insurer required by the

provisions of the policy.” Jd. at syllabus paragraph one. (Emphasis added.) In explaining that

decision, the Court stated that “the purpose of a provision for the approval of a change of

beneficiary, as is involved here, is strictly for the protection of the insurer. It is a means of

establishing the fact that the insurer has received notice of the change of beneficiary. Under these
policies the insurer has no interest as to whom the insured designates as beneficiary except to

protect itself against duplicate liability.” (Emphasis added.)
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The waiver discussions in the Arkinson v. Metropolitan Life Insurance and Rindlaub v.
Travelers Insurance decisions allow an insurer to interplead the funds from a life insurance policy
in situations where two people both claim to be the designated beneficiary of the life insurance
policy and a legal action to assert those claims arises. In that case, when the insurer interpleads
the funds to the court, it is deemed to have waived any further interest in the outcome of the dispute
between the competing claimants because a court wiﬂ ultimately decide who is entitled to the
insurance proceeds and direct the insurance company to pay them accordingly. As a result of that
process, in which the insurance company takes no part other than to seek direction from a trial
court through interpleader, it is shielded from liability to the unsuccessful claimant.

What that meant in the Atkinson case was that a requirement that Metropolitan Life consent

to a requested change of beneficiary, as the terms and conditions of the life insurance contract
provided, was waived when it interplead the funds to the court. Id. at syllabus paragraph one. In

the Rindlaub decision, the requirement that Travelers Insurance approve in writing, of a requested

change in a designated beneficiary, was also waived by interpleader. Id. at 305.
Appellants have taken that result and applied it here to propose that the insurer’s interest in

seeing that its policy procedures are followed, and the insured’s obligation_to follow those

procedures during their lifetime, are both waived by the interpleader of the funds resulting from

the insured’s death. (See Appellants’ Merit Br. at 8-24.) However, the Atkinson and Rindlaub
decisions do not support Appellants’ assertion that the interpleader of the funds in a life insurance
policy by an insurer, waives the terms and conditions of the contract that the insured was required
to follow to change his designated beneficiary prior to his death. As discussed above, tl_ne Court’s
analysis in both the Atkinson and Rindlaub decisions makes it clear that Appellants’ argument is

incorrect because both decisions hinged on an analysis of the deceased insureds’ efforts to
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substantially comply with the contractual requirements to change their designated beneficiaries.

Appellants argue for a waiver of the insured’s contractual obligations in their life insurance
policy as an additional excuse for their efforts to avoid a substantial compliance analysis of Mr.
Burchfield’s obligations under his IRA contract. They also snggest that by avoiding that analysis
they are entitled to offer evidence that is extrinsic to Mr. Burchfield’s IRA contract to prove his
“clearly expressed intent” to change his beneficiary designations. (See Appellants’ Merit Br. at
8-24.) As previously also discussed above, pursuant to this Court’s decision in Wright v. Bloom, 69
Ohio St.3d 596 such extrinsic evidence should not be admissible for the purposes that Appellants
propose here.

4. Appellants misconstrue the basis of the Court of Appeals’ decision in this case
in order to snggest that the Appellate Court improperly determined an issue
of material fact as a basis for affirming summary judgment in faver of Mrs.
Burchfield.

At page 22 of their Merit Brief, Appellants suggest that the Court of Appeals improperly
affirmed the trial court’s grant of summary judgment to Mrs. Burchfield by making a finding of
fact in favor with respect to Mr. Burchfield’s intent to change the beneficiary designations in his
IRAs. On that basis, they suggest that sunimary judgment should be reversed because the
Appellate Court should have reserved that finding for a jury determination pursuant to the U.S.
Supreme Court’s decision in Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505. The
decision from the Court of Appeals clearly refutes that assertion because the Court of Appeals

viewed the evidence in the light most favorable to Appellants at every juncture where matters of

Mr. Burchfield’s intent were in issue. See Leblanc 1d.9 12and 24.
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CONCLUSION

For all of the reasons discussed above, the Second District Court of Appeals decision in
this case should be affirmed by this Honorable Court. Appellee Cynthia Burchfield also
respectfully submits that this Court should accept her Proposed Proposition of Law and hold that
Chapter 1709 of the Ohio Revised Code requires full compliance with the terms and conditions of
IRA contracts governing requests to change transfer-on-death beneficiaries is required for
requested changes to be deemed effective.

In the alternative, if the Court determines that IRAs may be treated as analogous to life
insurance policies under R.C. Chapter 1709, Mrs. Burchfield respectfully submits that the
Certified Issue to be determined in this case should be decided in the affirmative.

Respectfully submitted,

Jam s D Brookshlre (0056200)
Dun an & LeFevre Co., LPA
. Main Street
Troy, OH 45373
(937) 339-0511
(937) 335-4084 - fax
Attorney for Defendant--Appellee
Cynthia Burchfield
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Montgomery County Common Pleas Court
General Division

ELECTRONICALLY FILEDR
Redacted by Clerk of Court COURT OF COMMON PLEAS
Tuesday, November 16, 2010 11:26:56 AM
CASE UMBEH 2010 CV 01926 Docket iD; 156271
GREGORY A BRUS
CLERK OF CGURTS MONTGOMERY COUNTY OH

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

CIVIL DIVISION
LORL LEBLANC INDIVIDUAL et al, CASE NO.: 2010 CV 01926
Plaintiff(s), JUDGE MARY WISEMAN
V8- DECISION, ORDER AND ENTRY

GRANTING DEFENDANT'S CROSS

WELLS FARGO ADVISORS LLC et al, MOTION FOR SUMMARY JUDGMENT

Defendant(s). FINAL APPEALABLE ORDER

This matier comss before the Court on Defendant-Counter Claimant and Cross Clgimant Cynthia
Burchfield’s Cross Motion for Summary Judgment (“Motion for Summary Judgment”), For the reasons that
follow, Cynthia Burchfield’s Motion is GRANTED.

| L FACTUAL AND PROCEDURAL HISTORY

This case arose ot of & Complaint filed for disposition of assets following the death of John
Burchfield (“Burchfield”). See generally, Compl. On March 9, 2007, Burchficld named his then fiancée,
Cynthia (Morris) Burchficld, as & beneficiary of certain death benefits at Wells Fargoe (formerly Wachovia
Secorities). Compl. at 415, Burchfield and Cynthia were married on May 5, 2007, PHs, Min. Sunm. J. at
18, During the summer of 2009, Burchfield énd Cynthia Burchfield began to experience marital difficuities.
Compl, at §17. On QOctober 28, 2009, Burchfield ct}ntacted_Aaron Michas!, (“Michael™) Vice President of
Investments at Wells Fargo and asserted that he needed paperwork fo change hig IRA beneficiaries, Compl,
at f24. Michael responded and stated that he would change the beneficiaries and take “Cindy off” Compl.
at §25. On November 2, 2009, Cynthia Burchfield" filed for divorce.> Compl. at 128. On December 16,

2009, Burchfield took his own life. Compl. at 430,

! Herein after Cynthia Burchfield will be referred to as Cynthia Mortis, as she sought restoration of her maiden name

54

along with the divoree. Compl. at §28.
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Plaintiffs filed a Complaint seeking declaratory judgment and a finding that Cynthia Morris has no
legal right to any of the assets of Burchfteld. Compl, at 36-42. Additionally Plaintiffs scek a finding of.
the creation of a constructive trust, pursuant to R.C. § 581531 ef seq.; intentional interference with an
expected inheritance egainst Cynthia Morris; unjust earichment against Cynthia Morris; conversion against
Cynthia Morris; and intentional infliction of emotional distress against Cynthia Morris, Sce generally,
Compl. Plaintiffs further seek an award of punitive damages against Cynthia Morris. Compl, at §f70-71,
Cynthia Morris filed an Answer, which contained numerous affirmative defenses, counterclaims, and various
cross claims.” Sec generally, Ans, Plaintiffs filed a Motion for Partial Summary Judgment arguing they are
entitled to the funds in the IRA accounts, See generally, PIfs.” Mtn. Sumim. I,

This Court held an oral argument on the issues in this case to determine, among other things,
disposition of the assets in the Estate of Burelifield. See, Hearing Tr. The Court has reviewed the transcript
of the oral argument in addition to the parties’ briefs,

Tn the instant Motion for Summary Judgment, Cynthia Morris argues that she is entitled to summary
judgiment on alf of Plaintiffs’ claims as well as her cross-claims, Min. Summ. J. at 1. First, Cynthia Morris -
asserts that she is entitled to summary judgment on Plaintiffs’ ¢labm that she is wrongfully in possession of
any assels of the Estate of Burchfield. 7d. at 3. Cynthia Morris coniends that the Ohio Probate Court held a
Tearing on August 2, 2010, during which Plaintiff Lori LeBlanc stipulated and agreed that Cynthia Morris is
not in possession of any assets of the estate and stipulated to Cynthia Morris® statutory right to take against
Burchfield’s will, pursuant to R.C. § 2106.01 ef seq.” Id. at 4 (citing Bx. I1). Cynthia Morris contends that
Plaintiff Lori LeBlanc was acting in her personal capacity and as the lawiully authorized representative of
the other designated heirs Gloria Welch (“Welch™) and Bruce Leland (“Leland”).” d. a: 5. As such, Cynthia
Morris argues that Plaintiffs are collaterally estopped from pursuing any claim of wrongful possession, Jd.

Next, Cynthia Morris argues that she is entitled to the proceeds of the 401(k) account and life

2 Darke County Common Pleas case 09 CIV 0071, Compl, at §28.

3 Wells Pargo Advisors, LLC (“Wells Fargo™) filed an Answer to the Complaint, as well as an Answer and
Counterclaims to Cynthia Mortis’ oross-claims. See generally, Ans. and Ans. to Cross-Claim. Wells Fargo then filed
an Amended Answer and a Counterclaims and Cross-Claim for Interpleader, See, Am, Ans, 5/27/10,

4 Mercer County case 2009-1250,

* Plaintiffs filed a Civ, R, 41(A) Notice of Dismissal without Prejudice of Defendant Leland on August 4, 2010, See,
Notice of Dismissal at 1.
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insurance policy held on behalf of Burchfield. fd. Cynthia Motris ésserts that the Complaint fails to ailege
that anyone, other than Cynthia Moris, was ever designated as the beneficiary of his 401(k) plan or life
insurance. 14, Cynthia Morris asserts that Burchfield’s 401(k) plan participant’s designation controls and at
the time of his death, she was the designated beneficiary for the 401(k) plan. Id. Furiher, Cynthia Motris
asserts that she was the sole beneficiary under Burchfield’s life insurance policy. /d. at 7. As such, Cynthia
Marris argues that summary judgment is proper. /d.

NeXt, Cynthia Morris contends that she is entitled to the Wells Fargo money market joint checking
account. 7d, Cynthia Morris asserts thet she deposited $251,955,96 into the account, while Burchfield
contributed $581.31, Zd. (citing Deposition of Michael (“Michael Dopo.”) at 36-39, 53; Ex I). Cynthia
Morris forther contends thet the joint checking accoumt was opened as a joint acoount with rights of
survivorship and remained as such until the time of Burchficld’s death. [d. Thus, Cynthia Morris argucs she
is entitled to the money in the joint account. 7d. (citing fn re Hatch's Estate (1950), 154 Ohio St. 149, 152,
93 N.E.2d 585).

Additionally, Cynthia Morris asserts that she is entitled to summary judgment on Plaintiffs’ claims
and her counter-claims regerding any interest in the real property located at 9262 Kelch Road, Versailles,
Ohio. Id. at 8, Cynthia Mortis asserts that the deed on the property states that it conveys fhe property to :
“John Burchfield and Cynthia A, Burchfield, Husband and Wife, for their joint Hves romainder to the
survivor of them,” Id, (quoting Bx, 1. As such, Cynthia Morris argues that pursuant to R.C. § 5302.1_7, the
interest in real property vested with her upon the death of Burchfield. /d.

Morgover, Cynthia Morris argues that she is entitled to summary judgment on the IRA accounls at
issue in this case. fd. Cynthia Morris asserts that she was named as the sole beneficiary on Burchiield's IRA
accounts on March 8, 2007, Id. Cynthia Morris olaims that the change of benefictary forms (“Change of
Beneficiary forms™) relied on by Plaintiffs were not on file with Wells Fargo and did not act to change the
beneficiary of the IRA accounts, 7. (citing Michael Depo, at 43). Thus, Cynthia Mosris argues that she is
the sole beneficiary of the IRA accounis because she was named as a beneficiary as of March 8, 2007 and the
Change of Beneficiary forms found amongst Burchfield’s belongings were not delivered to Wells Fargo until
after Burchfield’s death. /4 at 10. Furthermore, Cynthia Mortis argues that she is entitled to summary

judgment on Plaintiffs’ claims and her counter-claims for the IRA account ending in 1587 because it was
3
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marital property at the time of Burchfield’s death and she did not consent to any alleged change of
beneficiary on the account. /4, at 11, Cynthia Morris contends that after she and Burchfield were martied,
Burchfield deposited Seventy-Four Thousand, Sixty-Two Dollars and Forty-Seven Cents ($74,062.47) into
the IRA apcount, 4 (citing Ex, C). As such, pursuant to R.C. § 3105.171(A)3){a)(iii), the IRA account
became the matital property of Cynthia Morris and Burchfield. Jd. (citing R.C. § 3105, 171(A)(3)(a)(iii}),
Cynthis Motris argues that she did not consent to the change in beneficiaries, and thus argues that a change
could not have been effected without her signature. Id. at 12,

Cynthia Morris also argues that Plaintiffs” claim for creation of a constructive trust and disgorgement
fails because R.C, § 5815.33(B)(1) provides that a spouse is deemed to have predeceased the spouse who
designated them as a beneficiary after an actual judgment or decree of divorce, dissotution, or ammulment hag
been entered. Id, at 14 (citing R.C, § 5815.33(B){1)). Here, Cynthia Morris contends that there was no final
judgment or decree of divorce, dissolution, or annulment in this case, fd. Further, Cynthia Morris argues
there is no evidence to suggest that she has employed improper means to warrant the creation of a
constructive trust. fd. at 15,

Cynthia Morris further contends that Plaintiffs’ claims for intentional interfereﬁca with an expected
inheritance, unjust enrichment, and conversion must fail on the basis of the September 1, 2010 order from the
Mercer County Probate Court, which finds that Cynthia Morris is not in possession of anything that
constitutes properiy of the Estate of Burchfield, ¢, at 17 (citing Ex. H). Further, the order from the Mercer
County Probate Court finds that Cynthia Morris i entitled to receive agsets from the Estate of Burchfield by
exerciging her spousal allowances pursuant to R.C. § 2601.01 ef seq. 7d. at 19, Cynthia Morris also argues
that summary judgment is proper on Plaintiffs’ claims for intentiona! infliction of emotional distress and for
punitive dumages as there is no evidence to suggest that she has acted in an extreme and outrageous manner,
with malice, or that she has engaged in fraud, 74, In fact, Cynthia Morris contends that she is merely
assetting her lawful claimg to the TRA accounts, joint money market checking account, real property, 401(k)
plan, life insyrance proceeds, and personal property. Id. at 20. Asg such, Cynthia Morris argues . that

summary judgment is proper, L.
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In response, Plainkiffs contend that the only issue in dispute is who has the legal and equirable right
to the IRA accounts.® Memo. in Opp. at 2. Plaintiffs contend that the ROTH IRA and the rollover IRA were
in existence prior to Burchfield and Cynthia Motris' marriage, which occurred on May §, 2007, and as such,
ainount to premarital assets.” Jd. at 2,

Plaintiffs do not dispute that Cynthia Morris was named as the sole beneficiary in March 2007, 1d, at
8. However, Plaintiffs contend that Cynthia Morris was replaced by Welch and Leland as beneficiaries
through the communications between Burchfield and Micha;cl. Id. at 8 (citing Michael Depo, at 13-14, 18-
19), Further, Plaintiffs contend that Michael mailed Burchfield the Change of Beneficiary forms and
Michael “assumed that the Change of Beneficiary forms (Exhibits 5 and 6) were talken care of™ [ {citing
Michael Depo. at 62). Moreover, Plaintiffs assert that Burchfield expressed his intent to change the
beneficiary of the IRA accounts because Burchfield changed his will to exclude Cynthia Morris, Id. at 9-10.
After Michael and Jeff Miller discovered the Change of Beneficiary forms amongst Burchfield’s belongings,
Michael submitted the forms {o his manager, 7d, at 11 (citing Michacl Depo, at 24). Thereafter, Michael
believed the beneficiary had changed from Cynthia Morris to Welch and Leland, /[d. at 12 (citing Michael
Depo, at 27),

Plaintiffs contend that the law now holds that upon divorce, the law automeatically revokes prior
beneficiary designations in IRAs. Jd. at 14 (citing R.C. § 5815.33). However, Plaintiffs acknowledge that
Burchfield and Cynthia Morris were not yet divorced. Id. As such, Plaintiffs contend the Court must
examine Burchfield's clearly expressed intent reghrding the beneficiavies of the IRA accounts. Id. Plaintiffs
assert that “if the insured conmunicated to the insurer his ‘clearly expressed intent’ to change beneficiaries,
the proceeds will be paid to the newly designated beneficiary even though the insured failed to comply with
the process set forth in the policy.” 7d, at 15 (citing Rindlaub v, Traveler’s Ins, Co, (1963), 175 Ohlo St, 303,
305). Plaintiffs contend that Burchfield clearly expressed his intent to change the beneficiaries of his IRA

accounis to Welch and Leland by communicating his desires to Michael, by filling out the Change of

8 In fhetr Memorandum in Opposition to Cynthia Morrls’ Motion for Summary Tudgment, Plaintiffs concede that
Cynthia Morris is entitled to the joint survivorship bank account at Wells Fargo (ending in 8799) and the real property
located at 9262 Kelch Road. See, Memo, in Opp. at 6-7. Plaintiffs further admit that they are not disputing the
proceeds of the 401¢k) account and the life inswrance procesds, but assert that they have not been provided with
discovery regarding proof of beneficiary, 74, at 6.

7 Plaintiffs assert that the IRAs are not part of the probate proceedings in Mercer County. Id. at 3.
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Beneficiary forms, and by making the same proportional bequest in his will. 7 at 17, Plaintiffs argue that it
is inconsequential that Burchficid did not actually return the Change of Beneficiary forms to Wells Fatgo.
Jd. (citing Michae! Depo. at 27). Additionally, Plaintiffs contend that spousal consent is not required in order
to change a beneficiary in Ohio. 7d. at 18-19 (citing Michael Depo. at 46-47).

Further, Plaintiffs contond that the IRA accounts are not marital property. Id. at 19, Plaintiffs argue
that Cynthia Morris did not contribute to the IRA accounts and as such, the increase in the value of the
accounis was passive and the accounts remain sepatate property, [, at 20 (citing Walkup v. Walkup, 31 Qhio
App. 3d 248, 511 N.E.2d 119). Moreover, Plaintiffs argue they ate entitled to creation of a constructive trust.
Id at 21, Plaintiffs contend that the suicide note left by Burchfield is not to be construed as evidence of
“clearly expressed intent,” as the only reference it made to money is inapplicable to the facts of this case. fd.
Thus, Plaintiffs argue that Cynthia Mortis” Motion for Summary Judgment should be denied, fd.

In reply, Cynthia Moxris contends that summary judgment is proper with respect to all of Plaintiffs’
claims as well as het counter-claims, Reply at 1, First, Cynthia Marris asserts that the order from the Mercer
County Probate Court estops Plaintiffs from asserting that Cynthia Morris is unlawfully concealing or
retaining assets of the Estate of Burchfield, Jd, st 3, Further, Cynthia Morris contends that the same order
collaterally estops Plaintiffs’ claims for intentionsl interference with an expected inheritance, unjust
enrichment, and conversion. fd. Cynthia Mortis notes, however, that collateral estoppel does not entitle her
to the IRA account, as the IRA accounts are not assets of the Estate of Burchfield. Id at 5, Similarly,
Cynthia Morris argues that Plaintiffs’ argument regarding the designation of beneficiaties in Bm‘chﬁcld’ls
will is irrelevant, based on the fact that the IRA account are not assets of the probate estate. [d. at 6.

Cynthia Morris argues that summary judgment Is proper with respect to the 401(k} account em;l life
insurance policy maintained by Burchfield’s employer, 74, at 8. Cynthia Morris asserts that her response to
Plaintiffs’ Interrogatory Number 41 indicating receipt of the life insurance procesds and 401(k) funds and
Cynthia Morris’ affidavit dealing with these funds, is sufficient to satisfy the ¢videntiary requirements for
sumimary judgment. 7. (citing Response to Plfs,” Iterrogatory No. 41; Affidavit of Cynthia Motris {“Motris
AFF™). Further, Cynthia Mozris contends that spousal consent was required to change the beneficiary of the
IRA account (account ending in 1587) which amounted to marital property. Id. at 10-11. Cynthia Morris

does not contend that she contributed money to the IRA accounts; rather, Cynthia Morels contends that
6
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Burchfield contributed money to the account (ending in 1587) during their marriage, thus making the IRA
account marital property pursuant to R.C. § 3105.171(A)3)(a)(iii}, Jd Cynthia Morris maintains that she
did not sign the Change of Beneficiary forms and as such, she remains the sole beneficiary to the IRA
account. Jd. Thercfore, Cynthia Morris argues she is entitled to summary judgment on all claims, /d. at 14,
IT, LAW AND ANALYSIS
A Summary Judgment

Summary judgment is appropriately granted when, looking at the evidence as a whole: (1) there exist
no genuine issues as to any material facts; (2) reasonable minds could come to but one conchusion and that
conclusion is adverse to the non-moving party; and (3) the facts demonstrate that the moving party is entitled
to judgment as a matter of law. Horton v. Harwick Chemical Corp., 73 Ohio St.3d 679, 686-687, 1995-
Ohio-286, 653 N.E.2d 1196, The moving party bears the initial burden of demonstrating that no genuing
issues of material fact exist for a trier of fact to determine. Hurless v, Willis Day Warehousing Co. (1978),
54 Ohio 5t.2d 64, 66, 375 N,E.2d 46, All doubts must be resclved in the favor of the non-moving party,
Murphy v. Reynoldsburg, 65 Qhio St.3d 356, 358-359, 1992-Ohio-95, 604 N.E.2d 138. The non-moving
perty must not rest on mere allegations or its pleadings alone, but must set forth specific facts to show
summary judgment is inappropriate. fd. If the moving party seeks summary judgment on the basis of an
affirmative defense, the moving party must demonstrate no genuine issue of material fact with respect to
every element of the defense. MeCoy v. Maxwell, 2002-Ohio-7157, 133, Portage App, No. 2001-P-0132.

Once the moving party hag discharged its mitial burden, the burden shifts to the non-moving party to
prove that issucs exist for trial. Chaney v, Clark Cty. Agricultural Soc. (1993}, 50 Ohio App.3d 421, 424,
629 N.E2d 513, If the moving parly has satisfied its initial burden, the non-moving purty then has a
reciprocul burden outlined in Civ. R. 56(E) to set forth specific facts showing that there is & genuine issue for
trial and, if the non-movant does not so respond, summary judgment, if appropriate, shall be entered against
the non-moving party, Dresher v. Burt, 75 Ohio St.34 280, 293, 1996-Ohic-107, 662 N.E.2d 264, A court
cannot weigh credibility when considering evidentiary material presented in favor of, or in opposition to, a

sumimary judgment motion. Whiteside v. Conroy, 2005-Chio-5098, 175, Franklin App. No. (5AP-123,
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B. R.C §3105.171{A3)(a}ii)

In pertinent part, R.C. § 3105.171 states ““[m]arital property’ means, subject to division (A)(3)(b) of
this section, all of the following: ***Except as otherwise provided in this section, all income and
appreciation on separate property, due to the labor, monetary, or in-kind contribution of either or both of the
spouses that occurred during the macriage***” R.C, § 3105.171(AY3)(a)(iil), “Marital property™ does not
include any separate propesty. R.C. § 3105.171(A)3)(b). “Pussuant to R.C. § 3105.171(A)(3)(a)(iil), ‘all
income and appreciation on separate property, due to the labor, monetary, or in-kind contribution of either or
both of the spouses that occurs during the marriage’ is marital property.” Nine v. Nine (March 1, 1995), 1995
Ohio App, LEXIS 822, *9, Summit App. No. 16625,

C. RC §381531

Tn pertinent part, R.C, § 5815.31 states

Unless the trust or separatlon agreement provides otherwiss, if, after executing a trust in

which the grantor reserves to self a power to alter, amend, revoke, or terminate the

provisions of the trust, a grantor is divorced, obtains a dissolution of marriage, has the

grantor’s marriage annulled, ot, upon actual separation from the grantor’s spouse, entess into

a scparation agreement pursuant to which the parties intend to fully and finally settle their

prospective property rights in the property of the other, whether by expected inheritance or

otherwise, the spouse or former spouse of the grantor shall be deemed fo have predeceased

the grantor, and any provision in the frust conferring any beneficial intercst or a general or

special power of appointment on the spouse or former spouse or nominating the spouse or

former spouse as trustee or trust advisor shall be revoked, If the grantor remarrics the

grantor’s former spouse or if the separation agreement is terminated, the spouse shall not be

deemed to have predeceased the grantor, and any provision in the trust conferring any
beneficial inferest or a general or speocial power of appointment on the spouse or former

spouse or nominating the spouse or former spouse as frustee or trust advisor shall not be

revoked.
R.C. § 5815.31,

D. Analysis

Hore, the Court finds that Cynthia Morrls is entitled to summary judgment on all claims. Tn their
Memorandum in Opposition to Cynthia Morris’ Motion for Summary Judgment, Phintiffs concede that
“[tlhe only real issue in dispute, is who has the legal and equitable right to two TRA agccounts, There are no
other issues for this Court,” Plfs.’ Memo. in Opp. at 2. Purther, the Court notes that the facts are undisputed,
with the exception of the authenticity of the signature on the Change of Beneficiary forms,

First, the Court finds that Cynthia Morris is entitled to the Wells Fargo IRAs at issuc in this case, On

or gbout March 8, 2007, Burchfield designated Cynthia Morris as the sole beneficiary on his IRA accounts
B
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maintained by Wells Fargo (then Wachovia Securities). Cynfthia Morris Mema. in Opp. to Pifs.” Min.
Summ, J. at Bxs. K-11, K-12, K-13; Michae! Diepo, at 26-27, 41-42. Plaintiffs contend that Burchfield then
changed the beneficiary of his IRA account from Cynthia Morris to Welch and Leland, Plaintiffs assert that
Butchfield informed Michael of his impending divorce and his desire to remove Cynthia Morris ag
beneficiary and add Welch and Leland as new beneficiaries. Michael Depo. at 13-14. Michael then prepared
the Change of Benefioiary forms and mailed them to Burchfield. Michasl Depo. at 13-14, 18-19. Burchfisld
failed to return these forms to Wells Fargo; rather, the Change of Beneficiary forms were found with
Burchfield’s putported signature, among his belongings after his death, Michael Depo. at 22-23; Miller Aff,
at 7 5. On or about January 25, 2010, Michae! delivered the Change of Beneficiary forms to his manager,
Jamie Phillips, Michael Depo. at 24,

Wells Fargo maintains a policy for changing beneficiarics. Wells Fargo’s Change of Beneficiary
Designation policy states “‘[¢]lients may make a change to their beneficiary designation at any time (note:
certain beneficiary destinations may be subject to certain requirements, e.g. spousal consent in comnmmnity
property staies, ete). To make @ change, the client must complete the IRA Change of Beneficiary and
Indemmification Form []. Once the completed and sighed form has been received, update the client’s
beneficiary designation via Account Maint.ena'nce Service Request.**¥”  PIfs.’ Min. Summ. J. at Ex. 9.
Here, Plaintiffs contond that Wells Fargo waived compliance with its change of benefioiary pelicy. Plaintiffs
rely on May v. Kelly for the proposition that custodians of IRAs waive compliance with change of
beneficiary procedures when competing claims are made and the custodian interpleads the monies to the
court, (ciiing Kelly v. May, 2008-Ohio-1507, Summit App. No. 23423),

In Kelly v. May, u dispute arose involving the decedent’s daugliter and nephew, both named, at times,
as beneficiaries of the decedent’s IRA account, Kefly, supra at 13-4, The Kelly court held that because the
custodian filed an interpleader action, the custodian watved the requirement that its clients comply with the
change of IRA beneficiary procedure, Id. at JI8. Here, Plaintiffs contend that Wells Fargo filed an
interpieader actien and as such, Burchfield was not required to comply with its change of beuneficiary
policies. However, as discussed below, this Court finds the instant case distinguishable from the Kelly case,

A plain reading of R.C. 3105.171{A)(3)a)(iii) indicates that all income and appreciation on separate

property, doe to the labor, monetary, or in-kind contribution of either or both of the spouses during the
9
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marriage amounts to marital property. Thus, the fact that Burchfield deposited Seventy-Four Thougand
Sixty-Two Dollars and Forty-Seven Cents ($74,062.47) into the IRA account (ending in 1587) during his
marriage fo Cynthia Morris, necessarily makes the IRA account marital property. See, R.C.
3105,171(A)3)a)(iiD). R.C, 3105.171(A)3)(a)(iii) does not contemplate which spouse contributes to the
account, only that either or both of the spouses make a monetary contribution to the account during the
marriage. Sce, Middendorf v. Middendorf, 82 Ohio 5t.3d 397, 400-401, 1998-Ohio-403, 696 N.E.2d 575.
Although Plaintiffs assert that the IRA account was in existence priot to the marriage, the Court finds this
fact irrelevant in light of the plain language of the statute.

Unlike in Keliy, this Coutt finds that the IRA account (ending in [587) amounts to marital property.
As such, the Court finds that Kelly is inapplicable to the case at hand, The account owner in Kelly was a
single woman and the patties in dispule over the funds were het daughter and nephew. Here, the account
ownet wags a married man and the parties in dispute over the funds are his spouse, joint owner of the account
ending in 1587, and his mother and step-father, As such, the Court finds that an unjust result would occur if
Wells Fargo were permitted to waive compliance with its change of beneficiary policy to the detriment of the
owner of the account, Cynthia Mortis, Further, the Coutt finds that Burchfield failed to comply with Wells
Fargd’s policy regarding changing the beneficiaries on the IRA accounts, Although Plaintiffs’ contend that
submitting the Change of Beneficiary forms after Burchfield’s death changed the beneficiary, the Court finds
that Rurchfield’s right to change the beneficiary terminated upon his death. Finch v. Key Bank Nat'l Ass’n,
2002-Ohic-3082, Y20, Franklin App. No. 01AP-884, At the time of Burchficld™s death, the only beneficiary
on file with Wells Fargo was Cynthia Morris, Burchfield failed to return the Change of Beneficiary forms to
Wells Fargo; the Change of Beneficiary forms were found among his belongings on or about Januaty 25,
2010, Michael Depo. at 24. As such, the Court finds that Burchfield failed to comply with Wells Fargo’s
change of beneficiary policy which states that once the form has been singed and received, a Wells Fatgo
employee is insiructed to update the client’s beneficiaty designation. Plfs.” Mitn. Summ, J, at Ex, 9. There is

no dispute that the Change of Beneficiary forms were not received by Wells Fargo until after Burchfield’s
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death,! Thus, at the time of Burchfield’s death, Cynthia Morris remained the sole beneficiary of the IRA
accounts and Burchfield’s right to change the beneficiary terminated on December 16, 2009,

Plaintiffs contend that full compliance with Wells Fargo’s policy was unnecessary as Burchﬁeid
substantially complied with Wells Fargo’s policy to change the beneficiary on his IRA accounts. However,
the Court finds that Plaintiffs’ substantial compliance argument must fail, First, the Court finds that R.C. §
1709.01(A) defines a “bencficiary form™ as “a registration of a security that indicates the present ownet of
the security and the intention of the present owner regarding the person who will become the owner of the
security upon the death of the present owner,” R.C. § 1709.01(A). Further, R.C. § 1709.09(A) provides that
a “transfer-on-death resulting from a registration in beneficiary form is sffective by reascns of the contract
regarding the registration between the owner of the security and the registering entity and by reason of
gections 1709,01 to 1709.11 of the Rovised Code and is not testamentary.” R.C. § 1709.09(A). As such, the
TRA beneficiaries are deterniined based on the contract on hand with Wells Fargo at the time of Burchfield's
death, naming Cynthia Morris as sole beneficiary. Morsover, the Court finds that Burchfield was familiar
with Wells Fargo’s policy in changing beneficiaries, as he successfully completed and returned the change of
beneficiary forms in March 2007. Thys, Plaintiffs’ urgument thai Burchfield substantially complied with

Wells Fargo’s policy and did everything he could to comply must fail,

Further, the Court finds that a finding of a consiructive trust is improper and Cynthia Morris is
entitled to summary judgment on the issue. “A constructive trust is a ‘trust by operation of law that arises
contrary to intention and in invitum against one who, by fraud, actual or constructive, by duress or abuse of
coufidence, by commission of wrong, or by any form of unconscionable conduct, artifice, concealment, or
questionable means, or who in any way against equity and good conscience, either has obtained or holds the
legal right to property that he ought not, in equity and good conscience, hold and enjoy.”***” Fischbach v.
Mercuri, 184 Ohio App.3d 105, 119, 2009-Ohio-4790, 158, 919 N.E.2d 804, Here, Plaintiffs argue they are
entitled to a constructive trust on the IRA proceeds, as Cynthia Morris would be unjustly enriched if she were

allowed to keep the proceeds, pursuant to R.C. § 5815.33. R.C. § 5815.33 instructs that upon divorce,

8 Although the parties dispute wheiher the signature on the Change of Beneficiary form is authentic, the Court finds that
this dispute is Immaterial, as the form was not returned to Wells Fargo, Thus, Plaintiffs’ claim that Burchfield changed
the beneficiary on the account prior 1o his death must fail, regardless of whether Burchficld’s signature is authentic.

11
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dissolution of marriage, or annulment of marriage, the designated beneficiary spouse shall be deemed to have
predeceased the spouse whe made the designation of beneficiary, R.C. § 5815.33(B)(1). Plaintiffs contend
that the marriage terminated on November 2, 2009, when Cynthia Morris filed for divofcc.

First, the Court finds that there is no evidence in the record to support a finding that therc has been
conduct to warrant the creation of a congtructive trust. Second, the Court finds that Burchfield and Cynthia
Morris were still legally married at the time of Burchficld’s death, regardless of the state of their marriage, as
no divorce decree had been filed. Plaintiffs failed to provide the Court with authority indicating that a
marriage terminates on the date a party filed for divorce, Therefore, the provisions of R.C, § 5815.33, which
revoke designation of spouse as a beneficiaty, are inapplicable to the case at hand as the marriage had not yet
terminated, Therefore, summary judgment is propet on the issue.

Further, the Court finds that Cynthia Morris is entitled to summary judgment on Plaintiffs’ claim for
intentional interference with an expected inherltance, In order to prove intentional interference with an
expected inheritance, the plaintiff must show “(1) an existence of an expectancy of inheritance in the
plaintiff; (2) an intentional interference by a defendant(s) with that expectancy of inheritance; {3) conduct by
the defendant involving the interference which is tortious, such as fraud, duress or undue influence, in nature;
(4) a reasonable certainty that the expectancy of inheritance would have been realized, but for the
interference by the defendant; and (5) damage resulting from the interference.” Firestone v. Galbreath, 67
Ohio St.3d 87, 88, 616 N.E.2d 202, Here, the parties entered into a stipulated agreement regarding inventory
of Burchfield’s property. See, Cynthia Morris® Mtn, Summ, J, at Ex. H. The Mercer County Probate Court
then issued an order in accordance with the parties’ stipulations. /. Thus, in light of the order entered by
the Mercer County Probate Court on September 1, 2010, the Court finds that there has been no improper
interference by Cynthia Morris, Further, Plaintiffs ussert that the only issue still in dispute is the lawfisl

beneficiary of the IRA accounts and Plaintiffs’ concede that the IRA accounts are not included in the Estate
of Burchfield. See Plfs.” Memo. in Opp. at 5, Thus, the Court finds that summary judgment is proper with
respect to Plaintiffs’ claim for intentional interference with an expected inheritance,

The Court finds that summary judgment is proper with respect to Plaintiffy" claim of unjust
enrichment and conversion, “The elements of unjust entichment include 1) a benefit conferred by a plaintiff

upon a defendant; 2) knowledge by the defendant of the benefit; and 3} retention of the benefit by the
12
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defendant under circumstances where it would be unjust to do so without payment,” Harco Industries v.
Elco Textron, Inc., 2003-Ohio-2397, Y14, Montgomery App. No. 19698 (citing Hubbard v. Dillingham,
2003-Ohio-1443, 925, Butler App. No, 2002-02-045), The elements of conversion are: “(1} plaintiff’s
ownership or right to possession of the property at the time of the conversion; (2) defendant’s conversion by
a wrongful act or disposition of plaintifs property rights; and (3) damages.” Dice v. White Family Cos., 173
Ohio App. 3d 472, 477, 2007-Ohio-5755, 17, 878 N.E.2d 1105 (citing Hawl Transport of VA, Inc. v.
Morgan (June 2, 1995), 1995 Ohio App. LEXIS 22409, Montgomery App. No. 1485). Here, the Court finds
that Plaintiffs cannot prove the elemenis of unjust entichment or conversion because of the September 1,
2010 order from the Mercer County Probate Court, i which the parties stipulated to possession of
Burchfield®s property. See, Cynthis Motris’ Mtn, Svmim, J. at Ex, H, Further, the Mercer Counly Probate
Court ordet states that Cynthia Morris s not in possession of any assets in Burchfield’s state. Id. Thus,
Plaintiffs cannot prove unjust enrichment or conversion and as such, the Court finds that sumunary judgment
is proper.

The Court finds that summary judgment is proper on Plaintiffs’ claim for intentional infliction of
emotional distress and for punitive damages. To establish a claim for intentional infliction of emotional
disiress, the plaintiff must prove (1) the actor either intended to cause emotional distress or knew or should
have known that the actions taken would result in serious emotional distress to the plaintiff; (2) the actor’s
conduct was so extreme and outrageous as to go “beyond all possible bounds of decency™; (3) the actor’s
actions were the proximate cause of plaintiff’s psychic injury; and (4) the mental anguish suffered by
plaintiff is serious and of a nature that “no reasonable man could be expected to endure it,”” Parker v, Bank
One (March 30, 2001), 2001 Ohio App. LEXIS 1491, Montgomery App. No. 18573, Punitive damages may
be awarded in tort actions which involve fraud, malice or insult. Prestor v. Muriy (1987), 32 Ohio 8t.3d 334,
512 N.E.2d 1174 (citing Roberts v. Mason (1859), 10 Ohic St, 277). Actual malice can be categorized by
hatred, ill will, or a spirit of revenge, or extremely reckless behavior revealing a consclous disregard for a
great and obvious harm, Zd at 335, In light of the order entered by the Mercer County Probate Court on
Septeinber 1, 2010, and agreed to by the parties, and Plaintiffy’ assertion that the only issue still in dispute i3

the lawful beneficiary of the IRA accounts, the Court finds that there is no evidence to support a finding of

13
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intentional infliction of emotiona) distress of to watrant a finding of punitive damages. See, Cynthia Marrig®
Mt Summn. J. at Ex. H. As such, the Court finds that summary judgment is proper.

The Court further finds that Cynthia Motris is entitled to summary judgment on her counter-claims.
Plaintiffs concede that Cynthia Mortis is entitled to the Wells Fargo joint checking account (ending in §79%)
and the real property located at 9262 Kelch Road, Versailles, Ohio. Thus, there is no genuine issue of
material fact and sunmary judgment is proper. The Court further finds that Cynthia Morris is entitled to the
proceeds of the 401(k) maintained by Burchfield’s employer, Robeck Fluid Power Company, and the
proceeds of the life insurance policy. Cynthia Morris has presented evidence that she is the sole beneflciary
of the 401(k) and the life insurance policy. See, Cynthia Mérris’ Min, Summ, J, et Ex, L. Further, Cynfhia

Morris testified that she received the fund from the 401(k) plan and the life insutance proceeds in spring

2010, Jd. at 93, Plaintiffs do not dispute these assots, but assett there is a question of fact as to the

beneficiary of these funds. See, PIfs.” Memo. in Opp. at 6. Howevet, the Court finds that Cynthia Morris
has presented sufficient evidence to establish that she is the sole beneficiary of these funds and Plaintiffy®
have failed to provide any evidence to the contrary. Thus, Summary judgment is proper,
L. CONCLUSION
For the reasons stated above, Cynthia Morris® Motion for Summary Judgment is GRANTED,

THIS IS A FINAL APPEALABLE ORDER. PURUANT TO APP, R. 4, THE PARTIES SHALL
FILE A NOTICE OF APPEAL WITHIN THIRTY (30) DAYS.

S0 ORDERED:

JUDGE MARY WISEMAN

To the Clerk of Courts:
Pursuant to Civ. R, 58(B), please serve the attorney for each party and each party not represented by
coxinsel with Notice of Judgment and its date of entry upon the journal,

JUDGE MARY WISEMAN

i4
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Montgomery County Common Pleas Court

Genera!l Division

ELECTRONICALLY FILED
COURT OF COMMON PLEAS
Tuesday, November 16, 2010 11:25:12 AM

Redacted by Clerk of Court.

CASE NUMBER: 2010 CV 01926 Docket 1D 15626474

GREGORY A BRUSH

CLERK OF GOURTS MONTGOMERY GOUNTY OH

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION '

LORI LEBLANC INDIVIDUAL et al, CASENOQ.: 2010 CV 01926
Plaintiff{s), JUDGE MARY WISEMAN
Vs~ DECISION, ORDER AND ENTRY

DENYING PLAINTIFFS’ MOTION FOR

WELLS FARGO ADVISORS LLC et al, PARTIAL SUMMARY JUDGMENT

Defendani(s).

This matter comes before the Court on Plaintiffs Loti Leblanc, Exccutor of the Estate of Jon
Burchficld, on behalf of herself individually, and Gloria Welch's (collectively, “Plaintiffs™) Motion for
Partial Summary Judgment, For the reasons that follow, Plaintiffs” Motion for Partial Sunumary Judgment is
DENIED.

L FACTUAL AND PROCEDURAL HISTORY

This casc arose out of a Complaint filed for disposition of assets following the death of John
Burchfield (“Burchfield”). Sce generally, Compl. On March 9, 2007, Burchfield named his then fiancée,
Cynthia (Morris) Burchfield, as b beneﬁciairy of certain death benefits at Wells Fargo (formerly Wachovia
Securities). Compl, at §15. Burchfield and Cynthia were married on May 5, 2007. Min. Summ. J, at 18,
During the summer of 2009, Burchfield and Cynthia Buichfisld began to expetience marital difficulties.
Compl. at §17. On October 28, 2009, Burchfield contacted Aaron Michael, (“Michas™) Vice President of
Investments at Wells Fargo and asserted that he needed paperwork to change his IRA beneficiarics, Compl,

at 924, Michael responded and stated that he would change the beneficiaries and take “Cindy off.” Compl.
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at 425. On November 2, 2009, Cynthia Burchfield" filed for divorce.” Compl. at §28. On December 16,
2009, Burchfield took his own life. Compl, at §30.

Plaintiffs filed a Complaint seelking declaratory judgment and a finding that Cynthia Morris has no
legal right to any of the assets of Burchfield. Compl. at 1§36-42. Additionally Plaintiffs seek a finding of:
the creation of a constructive trust, pursuant to R.C, § 5815.31 ef seg.; intentional interference with an
expeoted inheritance againgt Cynthia Morris; unjust enrichment against Cynthia Morris; conversion against
Cynthia Morris; and intentional infliction of emotional distress against Cynthia Morrls, See generally,
Compl. Plaintiffs further seck an award of punitive damages against Cynthia Morris. Comgpl. at 1§70-71.
Cynthia Morris filed an Answer, which contained numerous affirmative defenses, counterclaims, and various
cross claims.® See generally, Ans. Cynthia Morris filed & Cross Motion for Summary Judgment. See
generally, Cynthia Morris Cross Min. Sumuni. J.

This Court held an oral argument in this case to determine disposition of the assets in the Estate of
Burchfield. See, Hearing Tr, The Court hag reviewed the transcript of the oral argument, in addition to the
parties’ briefs,

In the ingtant Motion for Partial Sunnﬂeuy Judgment, Plaintiffs assert that Burchfield mainiained
certain IRA accoums. Min, Summ. J. at 3. Specifically, Plaintiffs allege the existence of a rollover IRA
prior to Burchfield and Cynthia Morris® marriage. Id. Next, Plaintiffs allege the cxistence of a ROTH IRA,
also in cxistence prior to Burchfield and Cynthia Morris’ marriage. Zd. at 4, Plaintiffs contend that on
October 28, 2009, Burchfield contacted Michael to inform him of the impending divorce and to remove
Cynthia Morris as a bencficlary. Jd. (citing Deposition of Aaron Michasl (“Michael Depo, at 13-14),
Additionally, Plaintiffs contend that Burchfield expressed infent to establish Bruce Leland (“Leland™™) and
CGloria Welch (*Welch™) as the primary beneficiaries of the IRA accounts. 7d  Plaintiffs arpue that

Burchfield expressed hig infent to name Leland and Welch beneficiaries, as Burchfield executed a new will

! Hereix after Cynthia Burchfield will be referred 1o as Cynthia Moutis, as she souglt restoration of her maiden name
along with the divorce. Compl. at §28.

? Derke County Common Pleas case 09 CTV 0071, Compl, at §28.

* Wells Fargo Advisors, LLC (“Wells Fargo™) filed an Answer to the Complaint, as well as an Answer and
Counterelaims to Cynthia Morris’ cross-claims, See generally, Ans, and Ans. 1o Cross-Claint. Wells Fargo then filad
an Amended Answer and a Counierclaims and Cross-Claim for Interpleader. See, Am. Ans, 5/27/10.

* Burchfield and Cynthia Morris were married on May 5, 2007, Mtn, Summ, T. at 18,
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on December 4, 2009, T4 (citing Ex, 5), Additionally, Michael testified that he prepared the IRA change of
beneficiary forms (“Change of Beneficiary forms™) and sent them to Burchficld. 7d. (citing Michael Depo. at
13-14; 18-19),

Foliowing Burchfield’s death, Plaintiffs Lori Leblanc and Leland sought assistance from Michael in
tdentifying and collecting Burchfield’s financial documents relevant to winding up Burchfield’s affairs, /4,
at 6. Thereafter, Michael and Jeff Miller, Burchfield’s co-worker, discovered the Wells Fargo change of
Bensficiary forms for the two (2) IRA accounts. Id. at 7 (citing Michael Depo. at 22-23; Affidavit of Jeff
Miller (“Milier Aff.”) at 45). The Change of Beneficlary forms designated Leland (25%) and Welch (75%)
as beneficiaries, Jd.

Plaintiffs make several arguments asserting that they are entitled to Burchfield’s assets, Id, at 11-20.
First, Plaintiffs argue that Wells Fargo waived any requirement that Burchfield comply with its written
policy to change his beneficlarics and that Burchficld’s “clearly expressed content” was sufficient. Jdl
Plaintiffs contend that “if the insurer interpleads [those] proceeds, it walves any interest in the resolution of
the clatms, including enforcement of the procedures set forth in its policy for designating and changing
beneficiaries.” /d at 11 (clting Rindlaub v, Traveler’s Ins. Co, {1963), 175 Ohio St. 303, 305; Atkinson v.

Metropolitan Life Ins. Co. (1926), 114 Ohio St. 109, 150 N.E, 748, syllabus paragraph 5). As such, Plaintiffs

 assert that the proceeds will be paid to the newly-designated beneficiary even though the insured failed to

comply with the process set forth in the policy. Zd. (citing Rindleug, supra at syllabus paragraph 2). Thus,
Plaintiffs argue that Burchfield changed the beneficiaries of the TRA’s to Leland and Welch, by expressing
his intent to Michael and by changing his will. 7. at 13-14; Ex. 5.

Second, Plaintiffs contend that Burchfield fully complied with Wells Fargo’s procedures in changing
the beneficiaries of his IRAs, I at 14, Plaintiffs argue that Burchfield successfully changed the
boneficiaries of the IRAs to Leland and Welch by completing the Change of Beneficiary forms i
comphance with Ohio’s Uniform Transfer-On-Death Security Registration Act and Wells Fargo’s policy, /d.
{citing Exs. 8, 9; R.C. § 1709 ef seq.). Alternatively, Plaintiffs assert that if Burchfield did not conypletely
comply with Wells Farge’s policy, Burchfield’s substantial compliance is sufficient under Ohio law to
change the beneficiaries. Id. at 16 {citing Kelly v. May Assoclates Federal Credit Union, 200-8-Ohio-1507,

Summit App. No. 23423). Plaintiffs contend that Burchfield substantially complied with Wells Fargo's
3
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policy by expressing his intent to change the beneficiarfes of the IRA accounts and by making the changes in
writing on the Change of Beneficiary forms. Id, (citing State Mut. Life Assur. Co. of Am. v. Holmes (Aug.
30, 1988), 1988 Ohio App. LEXIS 3599, Franklin App. No. 88AP-377),

Third, Plaintiffs assert that Burchficld’s IRA accounts ate separate property under R.C. § 3105.171
and as such, pass safely outside any claim by Cynthia Morris, 7d at 17, Plaintiffs assert that Burchfield's
IRA accounts were in existence prior to his marriage to Cynthia Morris, fd. at 13, As such, Plaintiffs
contend that the IRA accounts are separate assets traceable by clear and convincing evidence. 7d  Thus,
Plainiiffs argue that Burchficld was free to designate the bencficiaries, Id,

Finally, in the ¢vent that the Court fails to find that Burchfield changed his beneficiary from Cynthia
Morris to Leland and Welch, Plaintiffs argue that the Court should impose a constructive trost over the IRA
acoounis. fd. at 18, Plaintiffs contend that a constructive trust is proper here as Cynthia Morris would be
unjustly entiched if she were permitted to keep the property. Id. at 19 (citing University Hosp. Cleveland,
Inc, v, Lynch (2002), 96 Ohic 5t.3d 188, 130 772 N.E.2d 105 (internal citation omitted). Plaintiffs contend
that when a marriage ends, the former spouse has no right te the spouse’s separate property; Plaintiffs assert
that Burchfield and Cynthia Morris' marriage ended on November 6, 2009, when Cynthia Morris filed for
divorce from Burchfield. Zd, (citing R.C. § 5815.33). As such, Plaintiffs contend that the IRA accounts
should be paid to Leland and Welch, as intended beneficiaries. Id, at 20,

In response, Cynthia Morris argues that Plaintiffs arc not entitled to summary judgment,” Memo, in
Opp. at 1. First, Cynthia Morris argues that she is the sole beneficiary of the IRA.ﬂccounts. Id. at 8, Cynthia
Morris contends that as of March 9, 2007, she was the sole beneficiary of the accounts, /d. at 9. Further,
Cynthia Morris argues that the Change of Beneficiary forms, allegedly signed by Burchfield, do not affect
her designation as beneficiary, 7d, Cynthia Morris contends that the Change of Beneficiary forms needed to
be received by Wells Fargo, prior to Burchfield’s death, in order to take effect, I at 9-10, 12-13, Cynthia

Morris argues fhat the forms were not delivered to Wells Fargo and Burchfield’s right to designate

* Montgomery County Loc. R. 2.05(F)(1) states “[m]emoranda in support or in epposition to any motion or application
to the Court shall not exceed twenty (20) pages and otherwise shall comply with Mont, Co. C.P.R. L.I5(I}(B). The page
limitation may be modified by the Court for good cause shown and upon such conditions as set by the Court.” Loe. R,
2.05(E)(1). Cynthia Monis' Memorandum in Opposition is twenty-five (25) pages in length; although Cynthia Morris
requested an extension of time to file her respense due to the length of Plaintiffs” Motion for Summary Judgment, the
Cowt notes that Cynthia Morris failed to request an extension of the page limit imposed by the Local Rules,
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beneficiaries terminated on death, Id. at 13 (citing Finch v. Key Bank Natl. Assn., 2002-Ohio-3082, Franklin
App. No. 01AP-884). Regardless, Cynthia Morris asserts that the Change of Beneficiary forms are not valid
as the signature on the forms is forged. /d. at 10, Cynthia Morris discredits Jeff Milletr’s opinion that the
signature on the Change of Benefictary forms is that of Burchficid as Jeff Miller is not & handwriting expert
and presents evidence of Harold F, Rodin, a certified document examiner, who opined that the signature on
the forms is not that of Burchfield. 74 at 10-11; Affidavit of Harold F. Rodin (“Rodin Aff.”) at 110, Thus,
Cynthia Morsis argues that Burchfield never executed the Change of Beneficiary forms and she remains the
beneficiary of the IRA accounts. fd. at 12,

Next, Cynthia Morris argues that the IRA accounts constitute marital property. fd. Cynthia Motris
contends that R.C. § 3105.171 states that “when ecither spouse makes a labor, money, or in-kind contribution
that causes an increase in the value of separate property, that increase in value is deemed marital property.”
Id. at 14 (citing R.C. § 3105.171(A)3)(a)(iii)), Cynthia Morris asserts that Burchfield deposited Seventy
Four Thousand, Sixty-Twe Dollats and Forty-Seven Cents ($74,062.47) inte his IRA account (1930-1587) in
May 2008, after Cynthia Morris and Eurchﬁeld were married, fd, at 14. As aresult of this deposit, Cﬁlthiu
Morris argues that he TRA account is marital property. Jd. As such, Cynthia Morris asserts that the Change
of Beneficiary forms are invalid, as she never consented to the change of beneficiary and never signed the
Change of Beneficiary forms. 7d. at 14-15, Ex, 8, Affidavit of Cynthia Morris at J28. Thus, Cynthia Mozris
argues that Plainfiffs’ cannot unilaterally waive Cynthia Morris” rights to fhe marital property. /d. at 15,

Cynthiz Morris asserts that regardless of whether Burchfield actually signed the Change of
Beneficiary forms and regatdless of whether the forms were actually delivered to Wells Fargo, Burchficld
was prohibited from changing the beneficiaries on the IRA accounts pursuant to the temporary restraining
order (“TRO™) issued by the Darke County, Ohio Domestic Relations Court, Jd, Cynthia Morris asserts that
she sought and was granted the TRO against Burchfield when she filed for diverce on November 2, 2009,
thus prohibiting Burchfield from transferring any present or later acquired interest of either party in any
asset, Jd at 15-16 (citing Ex. ). As such, Cynthia Morris argues that any change after Burchfield was
served with notlee of the TRO on November 5, 2009, is prohibited by Ohio law. Jd. at 16.

Next, Cynthia Morris contends that Wells Fargo did not waive the beneficiary designation

procedures for the TRA accounts, [d. Cynthia Morris asserts that IRA accounts are governed by R.C. §
5
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1709.09 and contends that R.C. § 1709.09(A) required Wells Fargo to transfer the accounts to the transfer-
on-death beneficiary. Zd. at 17 (citing R.C. § 1709.09(A)). In order to have changed the beneficiary, Cynthia
Morris argues that Burchfield would have had to (1) sign the Change of Beneficiary forny; (2) deliver the
form to Wells Fargo; and (3) with respect to the IRA account 1930-1587, Cynihia Moriis would have needed
to sign the form as well, Id. Cynthia Morris asserts that none of these requirements occurred. Zd.

Cynthia Morris fiirther asserts that Burchficld failed to comply with Wells Fargo’s written policies
and that substantial compliance with Wells Fatgo’s policies is insufficient to change the beneficiaries. /d. at
19, 21, In support, Cynthia Mouris contends that Burchfield was aware of the proper policies required to
change beneficiaries, as he successfully changed his beneficiary on March 8, 2007, Id. at 21. However, in
this instance, Cynthia Morris argues that Burchfield neither signed nor returned the forms to Wells Fargo.
Id at 22, Lastly, Cynthia Morris argues that a constructive trust is not proper, /d, Cynthia Morris argues
that Plaintiffs have failed to identify any evidence suggesting that it is unjust and inequitable for Cynthia
Morris to be the beneficiary of the IRA accounts, Jd Therefore, Cynthia Morris argues that summary
judgment is not proper. fd. at 24,

Wells Fargo filed a tesponse to Plaintiffs” Motion for Partial Summary Judgment asserting that it has
1o claim to the funds at issue in this case and it will abide by the Court’s decision regarding the disposition
of the praperty. Seec, Wells’ Fargo Response to Plaintiffs’ Mtn, Sunin, I.

in reply, Plaintiffs contend that partial summary judgment is proper. Reply at 1. Plaintiffs argue that
gven if the signature on the Chéuge of Beneficiary form is forged, Plaintiffs still prevail as o matter of law.
Id, at 3. First, Plaintiffs assert a party attempting to authenticate handwriting need not be an expert, I,
(citing Evid. R. 901(B)(2)). Pluintiffs submit the testimony of Michael and Jeff Miller to establish the
signature on the Change of Beneficiary forms is that of Burchfield. Zd at 4. Regardless, Plaintiffs assert that
Burchfield’s clearly cxpressed intent to change the beneficiaries establishes the newly-designated
beneficiaries, even though the insued failed to comply with Wells Fargo’s policy.® 7d. at 5 (citing Rindlaub,

supra).

S Plaintiffs contend that like insurance carriers, custodians of IRAs waive compliance with change of beneficiary
procedures when competing claims are made and the costodian interpleads the money to the court. 4. at 5 (citing Kelly,
supra at 1§16, 18).

G
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Further, Plaintiffs assert that Burchfield clearly expressed his intent to make Leland and Welch the
beneficiaries through calls and emails to Michael, as well as by completing the Change of Beneficiary forms,
Id at 6-7. Moreover, Plaintiffs assert thet Burchfield expressed his intent through his will, executed
Decomber 4, 2000, which left the residual of his property to Welch (75%) and Leland (25%). Id. at 7.
Plaintiffs discredit Cynthia Morris® argument that Burchfield’s clearly expressed intent was exprossed in his
suicide note, which referenced Burchfield’s love for Cynthia Morris and her children. /d, at 8.

Further, Plaintiffs discredit Cynthia Morris’ argument that Burchfield changed his beneficiaries after
having been served with a TRO from the Darke County Domestic Relations Court. fd. at 9, Plainfiffs
contend that Burchfield “was not served with any restraining orders prior to making any changes to Aéy non-
marital property,” Jd Moreover, Plaintiffs argue that Cynthie Morris® argument that the IRA accounts were
marital property must fail because the accounts were in existence prior to the marriage and there is no
evidence to suggest that Cynthia Motris contributed to either of the IRA accounts. /d, at 10. As such,
Plaintiffs argue that appreciation of separate property that is not due to the input of the spouse’s labor,
money, or in-kind contributions is passive appfeciation and remains separate property. fd. Thus, Plaintiffs
argue that the IRA accounts are separate from the marital property, Id, at 11

Next, Plaintiffs argue that Wells Pargo ¢id not employ a clear policy regarding the change of
beneficiary forms, Jd. at 13. As such, Plaintiffs contend that there is no “spousal consent” requirement prior
to changing a beneficiary, 4, at 16 {citing Michael Depo. at 46-47). Further, Plaintiffs contend that the
Change of Beneficiary forms were recetved by Wells Fargo and effectively changed the beneficiary of the
TRA accounts from Cynthia Morris to Leland and Welch. 7d. at 17-19 (citing Michael Depo. at 27). Thus,
Plaintiffs contend that purtial summary judgment is proper and that the IRA accounts should be paid to
Leland and Welch, in accordance with the clearly expressed intent exhibited by Burchfield. 7d. at 20,

1I. LAW AND ANALYSIS
A, Summary Judgment

Summary judgment is appropriately granted when, looking at the evidence as a whole: (1) there exist
no genuine issues as to any material facts; (2) reasonable minds could come to but one conclusicn and that
conclusion is adverse to the non-moving party; and (3) the facts demonstrate that the moving party is entitled

to judgment as a matter of law. Horon v. Harwick Chemical Corp., 73 Ohio St.3d 679, 686-687, 1995-
7
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Ohio-286, 653 N.E.2d 1196, The moving party bears the initfal burden of demonstrating that no genuine
issues of matcrial fact exist for a trier of fact to determine. Harless v. Willis Day Warehousing Co. (1978),
54 Ohio St.2d 64, 66, 375 N.E.2d 46. Ali doubts must be resolved in the favor of the non-moving pasty.
Murphy v. Reynoldsburg, 65 Ohio St.3d 356, 358-359, 1992-Ohio-95, 604 N.E.2d 138. The non-moving
party must net rest on mere allegations or its pleadings alone, but must set forth specific facts to show
summary judgment is inappropriate. fd. If the moving party seeks summary judgment on the basis of an
affirmative defense, the moving party must demonstrate no genuine issue of material fact with respect to
every element of the defense, McCoy v, Maxwell, 2002-Ohio-7157, 33, Portage App. No, 2001-P-0132.
Once the moving party has discharged its initial burden, the burden shifts tw the non-moving party to
prove that issues exist for trial, deney v, Clark Cty. Agricultwral Soc, (1993), $0 Ohio App.3d 421, 424,
629 N.E2d §13, If the moving party has satisfied its initial burden, the non-moving party then has a
reciprocal burden outlined in Civ. R. 56(E) to set forth specific facts showing that there is a genuine issue for
trial and, if the non-movant does not so respond, summary judgment, if appropriate, shall be entercd against
the non—moving party, Dresher v. Burt, 75 Ohio $t.3d 280, 293, 1996-Ohio-107, 662 N.E.2d 264. A court
cannot weigh credibility when considering evidentiary material presented in favor of, or in opposition to, 4
stmmary judgment motion. Whiteside v. Conroy, 2005-Ohio-5098, 75, Franklin App. No. 05AP-123,

B. Analysis

Here, the Court finds that Plaintiffs’ Motion for Partial Summary Judgment is not well-taken, First,
Plaintiffs contend that Burchfield fiully complied with Wells Fargo’s procedures in changing his beneficiaries
or, alternatively, substantially complied with Wells Fargo’s policy. The Court notes that Wells Fargo’s
change of beneficiary policy states “[c]lients may make a change to their beneficiary designation at any time
(note; certain beneficiary destinations may be subject to certain requircments, ¢.g. spousal consent in
community property states, efc), To make a change, the client must complete the IRA Change of Beneficiory
and Indemnification Form []. Onece the completed and signed form has been received, update the client’s
beneficiary designation via Account Maintenance Service Request,***”  Plfs,” Min, Summ. 7, at Ex. 9. On
or about March 8, 2007, Burchfield &esigmated Cynthia Morris as the sole beneficiary of the IRA accounts,
Cynthia Morris Memo. in Opp. 1o PIfs,” Mtn. Summ, J. at Exs, K-11, K-12, K-13; Michael Depo. ai 26-27,
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41.42, Plaintiffs contend that Burchfield then changed the beneficiary of his IRA account from Cynthia
Morris to Welch and Leland. Plaintiffs assert that Burchfield informed Michael of his impending divorce
and his desire to remove Cynthia Morris as beneficiary and add Welch and Leland as new beneficiaries.
Michael Depo. at 13-14. Michael then prepared the Change of Beneficiary forms and mailed them to
Burchfield, Michael Depo. at 13-14, 18-19. Burchfield failed to return these forms to Wells Fargo; rather,
the Change of Beneficiary forms were found with Burchfield’s purported signature, amongst his belongings
after his death, Michael Depo, at 22-23; Miller Aff, at 5. On or about January 25, 2010, Michael delivered
the Change of Beneficiary forms te his manager, Jamie Phillips, Michae! Deopo, at 24,

Here, the Coutt finds that Burchfield failed to comply with Wells Fargo’s policy regarding changing
the beneficiaries on the IRA accounts. Although Plaintiffs’ contend that submitting the Change of
Beneficlary forms after Burchfield’s deéth changed the beneficiary, the Court finds that Burchfield’s right to
change the beneficiary terminated upon. his death. Finch v. Key Bank Nat'l Ass’n, 2002-Ohio-3082, Y20,
Franklin App. No, 01AP-884. At the time of Burchfield’s death, the only beneficiary on file with Wells
Fargo was Cynthiz Morris, Burchfield failed to return the Change of Beneficiary forms to Wells Fargo; the
Change of Beneficiary forms were found smong his belongings on or about January 25, 2010, Michael
Depo. at 24, As such, the Court finds that Burchfield failed to comply with Wells Fargo’s change of
beneficiary policy which states that ence the form has been signed and received, a Wells Fargo employee is
instructed to update the client’s beneficiary designation. PIfs.” Min, Summ. J. at Ex. 9. There is no dispute
that the Change of Beneficiary forms were not received by Wells Fargo until afier Burchfield’s death,” Thus,
at the time of Burchfield’s death, Cynthia Morris remained the sole beneficlary of the IRA accounts and
Burchfield’s right to change the benefictary terminated on his death, on December 16, 2009.

Alternatively, Plaintiffs assert full compliance with Wells Fargo’s policy is unnecessary, as
Burchfield substantially complied with Wells Fargo's change of beneficiary policy, First, the Court finds
that R.C. § 1709.01(A) defines u “beneficiary form” as “a registration of a security that indicates the present

owner of the security and the intention of the present owner regarding the person who will become the owner

7 Although the parties dispute whether the signature on the Change of Beneficiary form is authentic, the Court finds that
this dispute is immaterial, as the form was not returned to Wells Fargo, Thus, Plaintiffs’ elaim that Burchfield changed
the beneficiary on the account prior io bis death must fail, regardless of whether Burchfield’s signature is authentic.
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of the security upon the death of the present owner.” R.C. § 1709.01(A). Further, R.C. § 1709.09(A)
provides that a “transfer-on-death resulting from a registration in beneficiary form is effective by reasons of
the contract regarding the registration between the owner of the security and the registering entity and by
reason of sections 1709.01 to 1709.11 of the Revised Code and is not testamentary.” R.C, § 1709.09(A). As
such, the IRA beneficiaries are determined based on the contract en file with Wells Fargo at the time of
Burchfield’s death, naming Cynthia Mottis as sole heneficiary. Morcover, the Court finds that Burchfield

was familiar with Wells Fargo’s policy in changing beneficiaries, as he successfully completed and returned

the change of beneficiary forms in March 2007, Thus, Plaintiffs’ argument that Burchficld substantially

complied with Wells Fargo’s policy by expressing his intent must fail,

Plaintiffs further arguc that Wells Fargo waived any requirement that Burchfield was required to
comply with s written policy to change his beneficiaries, Plaintiffs’ contend that if the insurer interpleads
proceeds, it waives any intercst in resolving the claims, including the enforcement of the policies and
procedures for changing benefictaries, However, the Court finds that Plaintiffs’ argument is misplaced,
Plaintiffs cite Kefly v. May as non-binding authority for the proposition that a custodian may waive
compliance with its change in beneficiary policy when the custodian files an interpleader action, Kelly,
supra. In Keily, the owner of the IRA was a single woman and her daughter and nephew both claimed to be
the beneficiary of the account. Id. The appellant in Kelly argued the law of insurance policies was not
applicable to IRA accounts. Id, at 14, Appellant argued that the IRA account was a trust, and as the
originally designated beneficiary, he had a vested interest in the money in the account, /& The Kelly court
held that the deiermination of whether an IRA account was a trust, other than for tax purposes, depends on
whether it satisfied the clefinition of a trust under Ohio law. Jd at Y17, The Kelly court held that to constitute
a trust, the legal title must immediately pass to the trustee. /d. The court found that the legal title to the
money in the account remained with the account holder and thus the IRA account was not & trust, fd,

Here, the Court finds thai the TRA account (ending in 1587) was a marital asset (discussed infra) that

belonged to both Burchfield and Cyathia Morris. Thus, the Court finds that the legal right to the funds in the
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TRA account {ending in 1587) remained with Cynthia Morris. As such, Burchfield was not free to designate
beneficiaries without Cyathia Morris® consent.”

Morcover, R,C. § 1709.09 states that fransfer-on-death resulting from regisiration in beneficiary
form is effective based on contract, and is not testamentary. R.C. § 1709.09(A) (emphasis added). Thus, the
fact that Burchfield changed his will to leave his residual property wilh Leland and Welch does not affoct the
beneficiaty of the TRA accounts. Although Plaintiffs contend this shows Burchfield’s clearly expressed
intent, the Coutt finds that Burchfield’s intent is irrclevant, as Burchfield failed to comply with Wells
Fargo’s policy (discussed above).

Next, Plaintiffs assert that the IRA accounts were separate property under R.C. § 3105.171 and as
such, Burchfield was free to dosignatc the beneficiaries.  However, a plain reading of R.C.
3105.171(A)(3)(=)(iii) indicates that all income and appreciation on separate property, due to the laber,
monetary, or in-kind contribution of either or both of the spouses during the marriage amounts 1o macital
property. Thus, the fact that Burchfield deposited Seventy-Four Thousand Sixty-Two Dollars and Forty-
Seven Cents ($74,062.47) into the IRA account (ending in 1587) during his martiage to Cymnthia Moztis,
necessarily mskes the IRA account marital property. See, R.C. 3105.171(A)(3)(a)(iil). R.C
3105.171(A)(3)(a)(iii) does not contemplate which spouse contributes to the account, only that either or both
of the spouses make a monetary couﬁibutibn to the acoount during the matriage. See, Middendorf'v.
Middendorf, 82 Ohio St.3d 397, 400-401, 1998-Ohio-403, 696 N.E.2d 575. Although Plaintiffs assert that
the IRA account was in existence prior to the marriage, the Court finds this fact irrelevant in light of the plain
language of the stafute. As such, Burchfield was not frce to designate Leland and Welch as beneficiarics, as
the account was marital property shared between Burchficld and Cynthia Monris. Further, the Court finds, as
discussed above, that Burchfield failed to properly change the beneficiary of either IRA uccount, Thus,
Cynthia Morris is the sole beneficiary of both IRA accounts,

Last, Plaintiffs assert that the Court should impose a constructive trust over the IRA accoumts, as
Cynthia Motris would be unjustly enriched by receiving the accounts. “Unjust enrichment of a person ocours

when he has and retains money or benefits which in justice and equity belong to ancther”” Humme! v.

¥ Cynthia Morris testified that she neither agreed to sign a change of beneficiary form nor consent to being removed as
the beneficiary, Morris AT, at 128,
I8
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Hummel, 133 Ohio St. 520, 529, 14 N.E2d 923. “A constructive trust is a ‘trust by operation of law that
arises contrary to intention and in invitum against one who, by fraud, actual or constructive, by duress or
abuse of confidence, by commission of wrong, or by any form of unconscionable conduct, artifice,
concealment, or questionable means, or who in any way against equity and good conscience, either has
obtained or holds the legal right to property that he ought not, in equity and good conscience, hold and
enjoy’**%” Fischbach v. Mercuri, 184 Ohio App.3d 105, 119, 2009-Ohio-4790, {58, 919 N.E.2d 804.
Here, Plaintiffs argue they are entitled to a constructive trust on the IRA proceeds, as Cynthia Moriis would
be unjustly enriched if she were allowed to keep the proeeeds, pursuant to R.C. § 581533, R.C. § 581533
instructs that upon divorce, dissolution of marriage, or annulment of marriage, the designated beneficiary
spouse shall be deemed to have predeceased the spouse who made the designation of beneficiery. R.C. §
5815.33(B)(1). Plaintiffs assort that “if 4 spouse accidentally leaves a spous.c on an IRA, the non-married
and living spouse docs not receive a benefit upon the death of the other” Pl Mtn. Summ. T, at 19,
Plaintiffs contend that the marriage terminated on November 2, 2009, when Cynthia Morris filed for divorce.

Fitst, the Court finds that there is no evidence in the record to support a finding that there has been
conduct to warrant the creation of & constructive trust, Second, the Court finds that Burchfield and Cynthia
Motris were still legally married at the time of Burchfield’s death, regardless of the state of their marriage, as
no divorce decree had been filed. Thus, Plaintiffs’ argument that the “non-married and living spouse does
not receive a benefit upon the death of another” must fail, as Burchfield and Cynihia Morris were still
married at the time of Burchfield’s death, Plaintiffs fuiled to provide the Court with authority indicating that
a marriage terminates on the date a party filed for divorce. Therefore, the provisions of R.C. § 581533,
which revoke designation of spouse as a beneficiary, are inapplicable to the case at hand us the marriage had
not yet terminated.

. CONCLUSION
For the reasons stated above, Plaintiffs’ Mation for Partial Summary Judgment is DENIED.

SO ORDERED:

JUDGE MARY WISEMAN
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Ohio Statutes
Tiile 17. CORPORATIONS - PARTNERSHIP'S

Chapter 1709, UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

Includes legislation filed in the Secretary of Stute s office
through 10/21/2011

§ 1709.01. Uniform transfer-on-death security
registration act definitions

As used in sections 1709.01 to 1709,11 of the Revised
Code, unless the context otherwise requires:

{A) "Beneficiary form” means a registration of a security
that indicates the present owner of the security and the
intention of the present owner regarding the person who
will become the owner of the security upon the death of
the present owner,

(B) "Devisee" means any person designated in a will to
receive a disposition of real or personal property,

(C) "Heirs" means those persons, including the surviving
spouse of & decedent, who are entitled under the stattes
of intestate succession to the property of an intestate
decedent, including, when appticable, section 2103.06 of
the Revised Code.

(1) "Person” means an individual, a corporation, an
organization, or other legal entity.

(E) "Personal representative” includes an cxecutor,
administrator, successor persenal representative, special
administrator, and persons who perform substantially the
same function under the law governing their status.

(F) "Property" means anything that may be the subject of
ownership, including, bul not limited to, real and personal
property and any interest in real or personal property.

{G) "Register,” including its derivatives, means to issue a
cettificate showing the ownership of a certificated
security or, in the case of an uncertificated security, to
initiate or transfer an account showing ownership of that
security,

{H) "Registering entity" means a person who originates
or fransfers a security title by registration and Includes,
but is not limited to, a financial institution maintaining
securily accounts for customers, a sccurities dealer or
broker maintaining security accounts for customers, and a
transfer agent ot other person acting for or as an issuer of
securities,

(D) "Security" has the same meaning as in division (B) of
section 1707.01 of the Revised Code and includes, but is
not limited to, a certificated security, an uncertificated
secutity, and a security accoutit.

(T} "Secwrity account" means either of the following:

(1) A reinvestment account associated with a seeurity; a
securities account with a financial institution or a
securities dealer or broker and eny cash balance in a
brokerage account with a financial institution or a
securitics dealer or broker; or cash, inierest, earnings, or

"dividends earned or declared on a security in an account,

a relnvestment account, or a brokerage account, whether
or not credited to the account before the owner's death,

(2) A cash balance or other property held for or dve to the
owner of a secutity as a replacement for or product of an
account security, whether or not credited to the account
before the owner's death.

History. Effective Date: 06-23-19%4
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Ohio Statutes
Title 17. CORPORATIONS - PARTNERSHIPS

Chapter 1769, UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

includes all legislation filed with the Secretary of Siate's
Office through 3/9/2012

§ 1709.04. When security is vegistered in beneficiary
form

A security, whether evidenced by a certificate or account,
is registered in beneficiary form when the registralion
includes a designation of a beneficiary to lake the
ownership of the security at ths time of the death of the
owner ot the deaths of all multiple owners.

Hisiory. Effective Date: 10-01-1903
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Ohio Statufcs
Title 17. CORPORATIONS - PARTNERSHIPS

Chapter 1709, UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

Includes legislation filed in the Secrefary of State's office
through 107212011

§ 1709.07. Death of sole owner or last to dic of ali
multiple owners

Subject to the limitations of section 373139 of the
Revised Code, on the death of a sole owner or the last to
dic of all multiple owners, ownership of & security
registered in beneficiary form shall pass to the
beneficiary or beneficiaries who survived all owners. On
proof of death of all owners and compliance with ahy
applicable requirements of the registering entity, but
subject to the limitations of section 5731.39 of the
Revised Code, a security registered in beneficiary form
may be retegistered in the name of the beneficiary or
beneficiaries who survived the death of all owners, Until
division of the security after the death of all owners,
nultiple beneficiaties surviving the death of all owners
held their interests as tenants in common If no
beneficiary survives the death of all owners, the security
shall be included in the estate of the deceased sole owner
of it or the estate of the last to die of all multiple owners
of it.

History, Effective Date: 10-01-1993
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Ohio Statutes
Title 17. CORPORATIONS - PARTNERSHIPS

Chapter 1709, UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

Includes legislation filed in the Secretary of Stale’s office
through 10/21/2011

§ 1709,08. Registering entity

{A) A registering entity is not required to offer or to
acoept requests for security registration in beneficiary
form. If a registration in beneficiary form is offered by a
registering entity, the owner requesting registration in
beneficlary form assents to the protections given to the
registering entity by sections 1709.01 to 179,11 of the
Revised Code,

(B) By accepting a request for registration in beneticiary
form of a security, a registering entify agrees thal the
registration will be implemented as provided in sections
1709.01 to 1709,11 of the Revised Code.

(C) A registering entity i$ discharged from all claims to a
security by the estate, creditors, heits, or devisees of a
decensed owner if it registers a transfor of a security in
accordance with Section 1709.07 of the Revised Code
and does so in a good faith reliance on the reglstration, on
sections 1709.01 to 1709.11 of the Revised Code, and o
information provided to It by an affidavit of the personal
representative of the deceased owner or by the surviving
beneflciary or the representatives of the surviving
beneficiary or on other information available to the
registering entity, The protections of sections 1709.01 to
17091 of the Revised Code do not extend fo a
teregistration or payment made after a registering entity
has received a written notice from any claimant to any
interest in the security that objects to the implementation
of a registration in bencficiary form. Ne other notice or
other information available to the registering entity shall
affect its right to protection under sections 1709.01 to
1708.11 of the Revised Code.

(D) The protection provided by sections 170901 to
1709.11 of the Revised Code to the registering entity of &
security docs not affect the rights of beneficiaries in
disputes between themselves and other claimants to
ownership of the security transferred or its value or
proceeds,

History, Effective Date: 10-01-1993
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Ohio Statutes
Title 17. CORPORATIONS - PARTNERSHITS

Chapter 1709, UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

Includes legisiation filed in the Secretary of Siate’s office
through 10/21/2011

§ 1709,0%, Transter-on-death is not testumentary

{A) Any transfer-on-death resulting from a registration in
beneficiary form is effective by reason of the contract
regarding the registration between the owner of the
security and the registering entity and by reason of
sections 1709,01 to 170911 of the Revised Code and is
1o} testamentary.

(B) Sections 1709,01 to 1709.11 of the Revised Code do
not Jimit the rights of creditors of the owners of securities
against benaficiaries and othor transferees under other
laws of this state,

History. Effective Date: 10-01-1993
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Qhio Statutes
Title 17. CORPORATIONS - PARTNERSHIPS

Chapter 1709. UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

Inchudes legislation filed In the Secretary of Slate's office
through 10/21/20]1

§ 1709.10, Establish terms and conditions

(A) A registering entity offering to accept registrations in
beneficiary form may establish the terms and conditions
under which it will receive and implement vequests for
registcation in that form, including requests for
cancellation of previously rogistered transfer-on-death
beneficiary designations and requests for reregisiration to
effoct & change of beneficiary. The terms and conditions
s0 established may pravide for proving death, avoiding or
resolving any problems concerning fractional shares,
designating primary and coatingent beneficiaries, and
substituting descendants of a named benefloiary to take in
place of the named beneficiary when he dies.

(B) Substitution may be indicated by appending to the
name of the primary beneficiary the [etfers “ldps,"
standing for. lineal descendants per stirpes. This
designation substitutes the descendants of a deceased
beneficiary who survive the owner of a security for a
beneficiary who fails to so survive, the descendants to be
identified and to share in accordance with the law of the
domicile of the beneficiary, at the time of the death of the
owier, governing inheritance by descendants of an
intestate.

(C) Other forms of identifying beneficiaries who are to
take on one or more contingencies, and rules for
providing proofs and assurances feeded to satisfy
reasonable concerns by regisiering entities regarding
conditions and identities vrelevant to  accurale
implementation of regisrations in beneficiary form, may
be contained in the terms and conditions of a registering
antity.

History, Effective Date: 10-01-1993
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Chio Statutes
Title 57. TAXATION
Chapter 5731. ESTATE TAX

Inctudes all legisiation filed with the Secretary of State's
Office thretgh 3/9/2012

§ 5731.39. Written consent of tax commissioner to
transfer of assets

{A) No corporation organized ot existing uader the laws
of this state shall transfer on its books or issue a new
certificate for any share of its capital stock registered in
the name of a decedent, or in trust for a decedent, or in
the name of a decedent and another person or persons,
without the written consent of the tax commissioner,

(B) No safe deposit company, trust vompany, firancial
institution as defined in division (A) of section 5725.01
of .the Revised Code or other corporation or person,
having in possession, control, or custody a deposit
standing in the name of a decedent, or in trust for a
decedent, or in the name of a decedent and another
person or persons, shall deliver or transfer an amount in
excess of three-fourths of the tota! value of such deposit,
including accrued interest and dividends, as of the date of
decedent's death, without the writlen consent of the tax
commissioner. The written consent of the tax
commissioner need ot be obtained priet to the delivery
or {ransfer of amounts having a value of thres-fourths or
less of said total value,

(C) No life insurance company shall pay the proceeds of
an annuity or matured endowment contraot, or of a life
insurance contract paysble to the estate of a decedent, or
of any ather insurance contract taxable under Chapter
5731, of the Revised Code, without the written consent of
the tax commissioner, Any life insurance comparny may
pay the proceeds of any insurance contract not specified
in this division (C) without the written consent of the tax
commissioner.

(D) No trust company ot other corporation or person shall
pay the proceeds of any death benefit, retirement, pension
or profit sharing plan in excess of two thousand dotlars,
without he writlen consent of the tax commissioner,
Such trust company or other corporation or person,
however, may pay the proceeds of any death benefit,
retirement, pension, or profit-sharing plan which consists
of insurance on the life of the decedent payable to a
beneficiary other than the estate of the insured without
the written consent of the lax conumissioner.

(E) No safe deposit company, trust company, financial

institution as defined in division {A) of section 572501
of the Revised Code, or oiher corporation or person,
having in possession, confrol, or custody secutities,
assets, or other properly (including the shares of the
capital stock of, or other intercst in, such safe deposit
company, trust company, financial institution as detined
in division (A} of section 5725.01 of the Revised Code,
or other corporation), standing in the name of a decedent,
ot in trust for & decedent, or in the name of a decedent
and another person or persons, and the transfer of which
is taxable under Chapter 5731, of the Revised Code, shall
deliver or transfer any such securities, assets, or other
property which have a value as of the date of decedent’s
death in excess of three-fourths of the total valoe thersof]
without the written consent of the tax commissioner. The
wrilten congent of the tax commissioner need not be
obtained prior te the delivery or {ransfer of any such
securities, assets, or other property having a value of
three-fourths or less of said total value,

(F) No safe deposit company, financial institution as
defined in division (A) of section 5725.01 of the Revised
Cods, or other corporation or person having possession or
control of a safe deposit box or similar receptacle
standing in the name of a decedent or in the name of the
decederit and another persan or persons, ot to which the
decedent had a right of access, except when such safe
deposit box or other receptacle stands in the name of a
corporalion or partnership, or in the name of the decedent
as guardian or execulor, shall deliver any of the contents
thereof unless the safe deposit box or simitar receptacle
has been opened and inventoried in the presence of the
tax commissioner of the conumissioner's ageni, and a
written consent to transfer issued; provided, however,
that a safe deposit company, financial institution, or other
corporation or person having possession or conirol of a
safe deposit box may deliver wills, deeds to burial lots,
and insurance policies to a representative of the decedent,
but that a representative of the safe deposit company,
financial inatitution, or other corporation or person must
supervise the opening of the box and make a written
record of the wills, deeds, and policies removed. Such
writtett record shall be included in the 1ax commissioner's
inventory records,

(G) Notwithstanding any provision of this section:

(1) The tax commissioner may authorize any delivery of
transfer or waive any of the foregeing requirements under
such terts and conditions as the commissioner may
prescribe;

(2) An adult care facility, as defined in section 511,70 of
the Revised Code, or a home, as defined in section
3721.10 of the Revised Code, may transfer or use the
money in a personal needs allowance account in
accordance with section 5111,113 of the Revised Code
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without the written consent of the tax commissioner, and
without the account having been opened and inventoried
in the presence of the commissioner or the
commissioner's sgent,

Failure to comply with this section shall render such safe
deposit company, trust company, \ife insurance company,
Financial institution as defined in division (A) of section
5725.01 of the Revised Code, or other corporation or
petson ltable for the amount of the taxes and interest duc
wuder the provisions of Chapter 5731, of the Revised
Cade on the transfer of such stocl, deposit, proceeds of
an annuity or matured endowment contract or of a life
insurance contract payable to the estate of a decedent, ot
other insurance contract taxable under Chapter 5731, of
the Revised Code, proceeds of any death benefit,
retirement, pension, or profit sharing plan in excess of
two thousand dollars, or securities, nassets, or other
oroperty of any resident decedent, and in addition thereto,
to a penalty of not less than five hundred or more than
five thousand dellars.

History. Amended by 129th General Assembly File Mo.
28, HB 153, §101.01, off. 7/1/2011.

Effective Date: 11-15-1995; O6~30-200_5
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United States Statutes

Title 26, Internal Revenue Code

Subtitle A, Income Taxes

Chapter 1, NORMAL TAXES AND SURTAXIS
Subchapter D, Deferred Compensation, Etc

Part 1. PENSION, PROTIT-SHARING, STOCK.
BONUS PLANS, ETC

Subpart A, General Rule
Curvent through P.L. 383

§ 408. Individual retirement accounts

(@)
Individual retirgment account

For purposes of this section, the term "“ijndividual
retirement account® means a trust created or organized in
the United States for the exclusive bencfit of an
individual or his beneficiaries, but only if the wrilten
governing instrument creating the trust meets the
following requirements:

(h

Exceps in the case of a rollover contribution described in
subsection {d}3) in [1] section 402 (c}, 403 (a){4), 403
(b}(8), or 457 {e)(i6}, no contribution will be accepted
unless it is in cash, and contributions will not be accepled
for the taxable year on behalf of any individual in excess
of the ameunt in offect for such taxable year under
section 219 (D)(1)(A).

@

The trustee is a bank (as defined in subsection (n)} or
such other person who demonsirates to the satisfaction of
Ihe Secretery that the manner in which such other person
will administer the tust will be consistent wilh the
requirements of this section.

&)

No part of the trust funds will be invested in life
insutance contracts.

G

The interest of an individual in the balance in his
account is nonforfeitable.

&)

The assets of ihe trust will not be commingled with other
propery except in a common trust fund or common
{nvestment fund.

(6)

Under regulations prescribed by the Secretary, rules
simitar to the rules of section 401 {(a}(9) and the
incidental death benefit requirements of section 401 (a)
shall apply te the distribution of the entire interest of an
individual for whose benefit the trust is maintained.

)
Individual retirement annuity

For purposes of this section, the term “individual
tetirement annuity” means ag annuity contract, or an
endowment contrect (as determined under regulations
prescribed by the Secretary), issued by an insurance
company which mests the following requirements:

"
The contract is not transferable by the owner.
@

Under the contragt-

(4

the premiums are nof fixed,

®)

the annual premium on behalf of any individual will not
exceed the dollar amount in effect under sectien 219

(b)(1)(A), and
©

any refund of premiums will be appiied before the ¢lose
of the calendar year following the year of the refund
toward the payment of [biure premiums or the purchase
of additional benefits,

3

Under regulations preseribed by the Secretary, rules
gimilar to the rules of section 401 (a)(%) and the
incidental deatir henefit requircments of section 401 (a)
shatl apply to the distribution of the entirs interest of the
owner,

()

The entire interest of the owner is nonforfeitable,

Appx. 039



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73

