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STATEMENT OF THE CASE

This case began in the Montgomery County, Ohio Common Pleas Court in March of 2010

following the December 16, 2009 suicide of Mr. John Burchfield (hereafter "John" or "Mr.

Burchfield"). LeBlanc et al. v. Wells Fargo Advisors, L.L.C., 196 Ohio App.3d 211,

2011-Ohio-5553, 962 N.E.2d 872, at ¶¶ 6, 7. In their Complaint, Appellants sought declaratory

judgment and an order from the trial court determining that they were entitled to receive every

asset in which John Burchfield held an interest at the time of his death including, but not limited to,

the proceeds of a life insurance policy, the funds held in a 401(k) account, and John's interest in a

marital residence that was purchased and extensively remodeled, in large part, with his widow

Appellee Cynthia Burchfield's money. (hereafter "Cynthia" or "Mrs. Burchfield"). Appellants'

also sought the funds held in the two Wells Fargo IRA accounts at issue in this appeal (hereafter

the "IRAs"). (See Appellee's Appendix (hereafter "Burchfield Appx.") at 002.) With respect to the

IRAs, Appellants also asserted declaratory judgment claims against Wells Fargo Advisers, L.L.C.

(hereafter "Wells Fargo"). In addition, Appellants asserted claims against Mrs. Burchfield for

constructive trust and disgorgement, intentional interference with expected inheritance, unjust

enrichment, conversion, intentional infliction of emotional distress, and punitive damages. (See

Burchfield Appx. at 002.)

On March 30, 2010, Mrs. Burchfield filed her Answer, Counterclaims, and Cross-claims

denying Appellants' allegations and seeking declaratory judgment and a determination from the

trial court that she was the sole designated beneficiary or owner of the assets that Appellants

sought in their Complaint including, but not limited to, the IRAs, a Wells Fargo payable-on-death

money-market checking account that she had opened with Mr. Burchfield, the marital residence

which she and Mr. Burchfield had purchased as joint tenants with rights of survivorship, and
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certain investment annuities and other assets that she had owned and/or purchased, without

contribution from Mr. Burchfield, prior to their marriage. (See Burchfield Appx. at 003.)

In July of 2010, Appellants moved for partial summary judgment solely with respect to

their claims to the IRAs. Appellants asserted various theories in support of their motion. Of

particular interest, for purposes of the certified question to be addressed in this appeal, is the

"substantial compliance" argument that Appellants asserted in support of their summary judgment

motion. (See Pls.' 07/27/10 Mot. for Partial Summ. J. at 16; and Burchfield Appx. at 011.)They

based that argument upon Ohio case law regarding substantial compliance with the contractual

requirements for changing designated beneficiaries in life insurance policies and cited the dissent

in Kelly v. May Associates Federal Credit Union, Ninth Dist. No. 23423, 2008-Ohio-1507, the

decision in Benton v. United Insurance Co. of America (1959), 110 Ohio App. 151, 159, N.E.2d

912, and this Court's decision in Rindlaub v. Traveler's Ins. Co. (1963), 175 Ohio St. 303,

304-305, 194 N.E.2d 577 in support of their motion. Appellants then argued that the trial court

should apply the substantial compliance test to the facts of this case and grant summary judgment

in their favor. (See Pls.' 07/27/10 Mot. for Partial Summ. J. at 16; and Burchfield Appx. at

019-020.)

In August of 2010, Mrs. Burchfield filed her Memorandum in Opposition to Appellants'

Motion for Partial Summary Judgment. Appellants then filed a Reply to Mrs. Burchfield's

Memorandum. In September of 2010, Mrs. Burchfield also moved for summary judgment as to all

of the claims asserted by Appellants and her counterclaims and cross-claims for declaratory

judgment. (See Burchfield Appx. at 011.)

On November 16, 2010, following the full briefing of the parties' competing motions as

well as oral argument, the trial court issued separate decisions denying Appellants' Motion for
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Partial Summary Judgment and granting Mrs. Burchfield summary judgment as to all of

Appellants' claims as well as her counterclaims and cross-claims. (See Burchfield Appx. at

001-030.) In both decisions, the trial court cited R.C. Section 1709.01(A) which defines the term

"beneficiary form" as used in R.C. Chapter 1709 as follows: "***a registration of a security that

indicates the present owner of the security and the intention of the present owner regarding the

person who will become the owner of the security upon the death of the present owner." (See

Burchfield Appx. at 011.) The court further noted that Mr. Burchfield's IRAs were securities

registered in beneficiary form, and that the undisputed evidence showed that Mrs. Burchfield was

the sole designated beneficiary registered with Wells Fargo when Mr. Burchfield died. On the

basis of that undisputed evidence and the terms and conditions of the contracts for the IRAs, the

trial court applied R.C. Section 1709.09(A) and ruled that the terms and conditions of Mr.

Burchfield's IRA contracts with Wells Fargo governed the transfer of the IRAs, and R.C. Section

1709.09(a) required the conclusion that Mrs. Burchfield was the sole designated transfer-on-death

beneficiary of the IRAs when Mr. Burchfield died. (See Burchfield Appx. at 011.)

In response to Appellants' substantial compliance argument, the trial court noted that if Mr.

Burchfield had wanted to change his designated beneficiary from Mrs. Burchfield to someone else,

his IRA contracts required him to return signed change of beneficiary forms to Wells Fargo to

effect that change. (See Burchfield Appx. at 011.) The court then rejected Appellants' substantial

compliance argument because the undisputed evidence demonstrated that: (1) Mr. Burchfield was

fully aware of the change of beneficiary requirements in his IRA contracts; and (2) he had not done

everything possible under the circumstances to effect a change of beneficiary because he had the

forms required to do so and had not returned them to Wells Fargo. (See Burchfield Appx. at 011.)
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As an additional basis for granting Mrs. Burchfield summary judgment on her claim to one

of the IRAs, the trial court also found that the account constituted ajoint marital asset between Mr.

and Mrs. Burchfield. (See Burchfield Appx. at 010.)

The trial court also granted Mrs. Burchfield summary judgment on Appellants' claims for

constructive trust and disgorgement, intentional interference with expected inheritance, unjust

enrichment, conversion, intentional infliction of emotional distress, and punitive damages

because: (1) Appellants had conceded that those claims were without merit; (2) there was no

evidence to support of any of those claims; and (3) pursuant to an agreed judgment entry between

Appellants and Mrs. Burchfield in Mercer County, Ohio Probate Court Case No.20091250, the

Appellants were collaterally estopped from asserting claims to some of the assets they sought. (See

Burchfield Appx. at 011-014.)

On November 18, 2010, Appellants filed their Notice of Appeal in the Second District

Court of Appeals for Montgomery County, Ohio. On December 21, 2010, Appellants filed their

appellate brief and limited their appeal to the trial court's determination of the issues surrounding

ownership of the IRAs. (See Appellants' 12/21/10 Br.) Mrs. Burchfield filed her Appellee's

Brief on January 31, 2011. Appellants submitted their Reply Brief on February 8, 2011. Oral

argument was conducted on April 26, 2011. On October 28, 2011, the Second District Court of

Appeals affirmed the trial court's decisions granting summary judgment to Mrs. Burchfield.

Leblanc Id.

In its October 28, 2011 Opinion, the Appellate Court found that the trial court's

determination that one of the IRAs constituted joint marital property was in error. However, the

Appellate Court also determined that that error was not dispositive of the appeal. LeBlanc Id. at ¶

10.
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Instead, the Court of Appeals affirmed the trial court's determination that pursuant to R.C.

Sections 1709.01(A) and 1709.09(A), the terms and conditions of the contracts between Mr.

Burchfield and Wells Fargo were controlling and required a finding that Mrs. Burchfield was the

sole designated beneficiary of the IRAs when Mr. Burchfield died. The Court of Appeals also

affirmed the trial court's rejection of Appellants' substantial compliance argument and held that

even if strict compliance with the IRA contracts' terms and conditions for changing beneficiaries

were waived, Mr. Burchfield had not substantially complied with those requirements. For that

additional reason, Mrs. Burchfield remained his sole designated beneficiary when John died. In

arriving at the decision, the Appellate Court applied this Court's analysis in the Rindlaub v.

Traveler's Ins. Co. decision. 175 Ohio St. 303, Leblanc Id. at ¶¶ 13, 24-27.

This appeal is a result of this Honorable Court's February 22, 2012 acceptance of

Appellants' discretionary appeal in Supreme Court Case No. 2011-2073 and the Court's additional

determination in Supreme Court Case No. 2011-2160 that a conflict exists between the decision in

this case by the Second District Court of Appeals for Montgomery County, Ohio and the decision

by the Ninth District Court of Appeals for Summit County, Ohio in Kelly v. May Associates

Federal Credit Union, 2008-Ohio-1507, 9th Dist. No. 23423. Pursuant to the Court's February 22,

2012 Entry in Case No. 2011-2160, Appellee Cynthia Burchfield has consolidated her Merit Brief

and organized it to initially address Appellants' Proposition of Law No. I in Case No. 2011-2073

and to thereafter address the Certified Issue in Case No. 2011-2160.
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STATEMENT OF FACTS

On January 8, 2004, Cynthia Morris, nka Burchfield, suffered the loss of her first husband,

Mr. Charles E. Morris, who died as a result of injuries he sustained in an auto accident. In 2005,

Cynthia began dating John Burchfield. She and John became engaged during the Christmas

holiday season of 2006. (See Ex. A. 08/17/10 Affidavit of Cynthia Burchfield (hereafter

"Burchfield Aff."), De£'s 08/18/10 Mem. Contra Pls.' Mot. for Partial Summ. J. (hereafter "Def.'s

Mem. Contra")) Shortly before their marriage in March of 2007, John designated Cynthia as the

sole beneficiary of his IRAs by signing two documents entitled "First Clearing, LLC IRA

Enrollment & Change of Beneficiary Form" and faxing them to Wachovia Securities with a cover

sheet that read "PLEASE MAKE THIS CHANGE ASAP."l (See Exs. K-11, K-12 and K-13,

De£'s Mem. Contra.) Pursuant to the IRA contracts between Mr. Burchfield and Wells Fargo,

Cynthia became the sole transfer-on-death beneficiary of the IRAs when Wells Fargo received that

fax. (See Ex. F, Def.'s Mem. Contra; See also 06/24/10 Transcript of Deposition of Mr. Aaron

Michael (hereafter "Michael Dep.") at 41-42.)

Shortly after moving into their newly remodeled marital residence, the couple began to

experience marital difficulties. (See Burchfield Aff. at ¶¶. 20-22.) In July of 2009, Mr. Burchfield

again took up residence in the home he owned before the marriage and continued to use as his

business office. (See Burchfield Aff. at ¶¶. 20-22.)

In October of 2009, Mr. Burchfield sent an e-mail to Mr. Michael at Wells Fargo stating

that he and Mrs. Burchfield were getting a divorce and requesting that Mr. Michael provide him

with forms to change his IRA accounts. Leblanc Id. ¶ 4. Mr. Michael mailed the change of

'Prior to the commencement of this action in 2010, Wachovia Securities was acquired by
Wells Fargo Corporation and is now known as Wells Fargo Advisors, L.L.C.
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beneficiary designation forms to Mr. Burchfield. At the same time he also provided a

self-addressed, stamped envelope for Mr. Burchfield's use if John decided to return the forms to

Wells Fargo. (See Michael Dep. at 14, 30.) It is also undisputed that Mr. Burchfield knew that he

was required to return those forms (which Appellants rely upon to assert their claimsz) to Wells

Fargo if he wished to change his IRA beneficiary designations, and never did so. Leblanc Id. at ¶ 6.

On November 5, 2009, Mr. Burchfield was served with a copy of Mrs. Burchfield's

complaint for divorce. Leblanc Id. at ¶ 4. On December 16, 2009, he committed suicide and left a

note at the scene of his death. Among his last recorded thoughts upon this earth, John said "Tell the

kids and Cindy I love them so much." (See Ex. E, Def.'s Mem. Contra)

It is undisputed that when Mr. Burchfield died, his signed March 8, 2007 beneficiary

registration forms, designating Cynthia as the sole beneficiary of both of his IRAs, were the only

signed and completed beneficiary designation forms on file with Wells Fargo. (See Burchfield

Appx. at 010.) It is also undisputed that both of John's IRA accounts were governed by contracts

with specific terms and conditions that dictate how change of beneficiary designations are made.

The relevant contractual language for the IRAs reads as follows: "The Participant shall

designate the person or persons (or entity or entities) to receive any distribution to be made by

reason of the Participant's death. Each such designation shall be filed with the Custodian on a form

acceptable to the Custodian and may be changed from time to time by the Participant filing a new

written designation with the Custodian." (See Ex. F, Def.'s Mem. Contra.)

2 An expert forensic examiner evaluated the change of beneficiary documents that
Appellants rely upon and concluded that the signatures purporting to be Mr. Burchfield's are
actually forgeries. However, that expert's opinion was not relied upon by the Appellate Court or

the Trial Court in their decisions.
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ARGUMENT

A. APPELLEE'S PROPOSITION OF LAW:

CHAPTER 1709 OF THE OHIO REVISED CODE DOES NOT ALLOW INDIVIDUAL
RETIREMENT ACCOUNTS (IRAS) TO BE TREATED AS IF THEY WERE LIFE
INSURANCE POLICIES. PURSUANT TO THE PURPOSE AND PROVISIONS OF R.C.
CHAPTER 1709, FULL COMPLIANCE WITH THE TERMS AND CONDITIONS OF
IRA CONTRACTS GOVERNING REQUESTS TO CHANGE TRANSFER-ON-DEATH
BENEFICIARIES IS REQUIRED FOR REQUESTED CHANGES TO BE DEEMED

EFFECTIVE.

1. IRA accounts are not analogous to life insurance policies.

Appellants' base their claims to these IRAs upon the decision by the Ninth District Court of

Appeals in Kelly v. May Associates Federal Credit Union, 2008-Ohio-I507, 9th Dist. No. 23423,

which applies case law regarding life insurance beneficiary designations to IRA contracts. The

Second District Court of Appeals declined to follow the decision in the Kelly v. May Associates

case. Leblanc v. Wells Fargo Advisors, L.L.C., 196 Ohio App.3d 213, 2011-Ohio-5553, 962

N.E.2d 872, at ¶¶ 14-16.

Appellants take issue with the Second District Court of Appeals' analysis in part, because

the Appellate Court examined the differences between IRAs and life insurance policies. (See

Appellants' Merit Br. at 14-15.) However, IRAs and life insurance policies are not analogous

items despite Appellants' suggestions to the contrary.

IRAs are tax advantaged retirement savings tools which are specifically defined at 26

U.S.C. Section 408(a) of the federal tax code which, in its pertinent part, reads as follows: "For

purposes of this section, the term "individual retirement account" means a trust created or

organized in the United States for the exclusive benefit of an individual or his beneficiaries, but

only if the written governing instrument creating the trust meets the following requirements: " * * *

(3) No part of the trust funds will be invested in life insurance contracts." 26 U.S.C. 408(a)(3)
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(Emphasis added.) On the basis of that statutory language, Mrs. Burchfield respectfully submits

that the Court should reject Appellants' arguments that treat IRAs as if they were analogous to life

insurance policies because it is clear that the United States Congress rejected such an approach

when it enacted 26 U.S.C. Section 408(a)(3) and specifically excluded life insurance policies from

the assets that can be included in an IRA.

2. Ohio's Uniform Transfer on Death Security Registration Act, rather than
case law regarding life insurance policies, governs transfer-on-death IRA

accounts because IRAs are securities registered in beneficiary form.

In R.C. Chapter 1709, the Ohio Legislature enacted this state's version of the Uniform

Transfer on Death Security Registration Act which governs IRAs. As stated above, IRAs cannot,

as a matter of law, include life insurance policies within the collection of assets that make up an

account, and Chapter 1709 does not address or include life insurance policies among the assets

regulated by that chapter. Therefore, it is clear that the General Assembly's intent in enacting

Chapter 1709 was to provide a specific body of law to address IRAs and other securities registered

in beneficiary form, rather than treat them as analogous to life insurance contracts.

As more fully discussed below, Appellants' reliance upon arguments applicable to life

insurance policies are misplaced, and application of the relevant statutes in R.C. Chapter 1709 is

necessary to correctly analyze the issues presented by this case.

In Bielat v. Bielat, 87 Ohio St.3d 350, 355, 2000-Ohio-451, 2721 N.E.2d 28, this Court

stated that the purpose of R.C. Chapter 1709 is to recognize, protect, and enforce the contractual

rights of parties to certain securities investment accounts, including IRA accounts, to designate

their pay-on-death beneficiaries. R.C. Chapter 1709 "promotes the interests of the parties to the

securities accounts by validating the beneficiary designation as originally agreed." Id. at 355.

(Emphasis added.)
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Appellants' arguments are in direct conflict with the purpose of Chapter 1709 recognized

by this Court in the Bielat v. Bielat decision, Id., because they advocate that the terms and

conditions of IRA contracts governing beneficiary designations should be ignored, rather than

validated, when an IRA custodian interpleads an IRA to the courts in response to competing claims

from persons asserting that they are the beneficiary of the IRA following an owner's death.

(Appellants' Merit Br. at 8-24.) Appellants' argument that the contract between Mr. Burchfield is

no longer binding, as a result of Wells Fargo interpleading the IRAs to the trial court, also conflicts

with this Court's decision in Bielat v. Bielat. Id.

In the Bielat v. Bielat decision, two competing claimants asserted claims to an IRA

following the death of its owner. One of those claimants was the specifically designated

beneficiary according to the terms and conditions of the IRA Adoption Agreement between the

IRA owner and the custodian of the IRA, Merrill Lynch. Id. at 357. The other claimant was a third

party to the IRA agreement who sought to invalidate the provisions of R.C. Chapter 1709

because it required Merrill Lynch pay the proceeds of the IRA account to the specifically

designated beneficiary, according to the terms of the contract.

In its decision, this Court held that Chapter 1709 was constitutionally valid and that "the

Adoption Agreement signed by Mr. Bielat and Merrill Lynch placed valid contractual obligations

upon them, with Merrill Lynch bound to pay the IRA balance to the beneficiary that Chester

designated." Id. at 357. That is exactly the case in this instance. Mrs. Burchfield is Mr.

Burchfield's specifically designated beneficiary and that designation was made in full compliance

with the terms and conditions of his IRA contract with Wells Fargo. That contract placed valid

contractual obligations upon Mr. Burchfield and Wells Fargo and Wells Fargo is bound to pay the

IRA balance to Mrs. Burchfield.
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Appellants' arguments also contradict the plain language of Chapter 1709 beginning with

the definitional section of that chapter and continuing through the statutes that implement

transfers-on death. For instance, R.C. Section 1709.01(A) governs how a security is registered in

"beneficiary form" and reads as follows: "As used in sections 1709.01 to 1709.11 of the Revised

Code, unless the context otherwise requires: (A) "Beneficiary form" means a registration of a

security that indicates the present owner of the security and the intention of the present owner

regarding the person who will become the owner of the security upon the death of the present

owner." R. C. Section 1709. 01(A).

Here, Mr. Burchfield indicated his intention that Mrs. Burchfield own his IRAs when he

died, by completing, signing, and returning his March 7, 2007 change of beneficiary registration

forms to Wells Fargo and thereby registering the securities in his IRAs in "beneficiary form" to the

benefit of Mrs. Burchfield.

R.C. Section 1709.04 establishes when certificated securities or accounts like IRAs are

deemed to be registered in beneficiary form and reads as follows: "A security, whether evidenced

by a certificate or account, is registered in beneficiary form when the registration includes a

designation of a beneficiary to take the ownership of the security at the time of the death of the

owner or the deaths of all multiple owners." R. C. Section 1709. 04.

As of March 8, 2007, John Burchfield's IRAs were securities registered in "beneficiary

form" and included a designation of Mrs. Burchfield as the beneficiary of his IRAs when Wells

Fargo received his March 78 2007 registration forms that fully complied with his IRA contracts

and indicated his intention that Cynthia become the owner of his IRAs upon his death. (See

Burchfield Appx. at 005.) The undisputed evidence also shows that no other change of beneficiary

was registered with Wells Fargo during Mr. Burchfield's life. (See Burchfield Appx. at 010.)
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R.C. Section 1709.07, governs how securities registered in beneficiary form are to be

transferred to a designated beneficiary upon the death of the account owner and states that:

"Subject to the limitations of section 5731.393 of the Revised Code, on the death of a sole owner

*** ownership of a security registered in beneficiary form shall pass to the beneficiary or

beneficiaries who survived all owners." R.C. Section 1709.07. (Emphasis added). Construed

together, R.C. Sections 1709.01(A) and 1709.07, require that the "beneficiary" identified

according to R.C. Section 1709.01(A) is the person to whom the securities shall pass under R.C.

Section 1709.07 following the securities owner's death. Therefore, as a matter of statutory

construction it is mandatory that ownership of the IRAs in this case pass to Mrs. Burchfield

because she was the beneficiary designated in Mr. Burchfield's registration of his IRAs with Wells

Fargo in "beneficiary form" at the time of his death. The Legislature's use of the word "shall" in

R.C. Section 1709.07 requires that result because no clear and unequivocal legislative intent to

make the word "shall" anything less than mandatory can be found in R.C. Section 1709.07. "A

basic rule of statutory construction is that "shall" is "construed as mandatory unless there appears a

clear and unequivocal legislative intent otherwise." Bergman et al. v. Monarch Construction

Company, 124 Ohio St.3d 534, 2010-Ohio-622, 925 N.E.2d 116, ¶ 26 citing Dorrian v. Scioto

Conservancy Dist. (1971), 27 Ohio St.2d 102, 271 N.E.2d 834, paragraph one of the syllabus.

Further, R.C. Section 1709.08(B) does not allow an IRA custodian to transfer or reregister

an IRA account, following an account owner's death, in a manner that conflicts with the

requirements of Chapter 1709 and reads as follows: "By accepting a request for registration in

beneficiary form of a security, a registering entity agrees that the registration will be implemented

3 R.C. 5731.39 simply requires the custodian to obtain the written consent of the Ohio Tax Commission

prior to a transfer of securities registered in beneficiary form to the transfer-on-death beneficiary.
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as provided in sections 1709.01 to 1709.11 of the Revised Code." R.C. Section 1709.08(B).

Appellants' "waiver and clearly expressed intent" argument is also contrary to R.C.

Section 1709.08(B), which requires transfers to occur in accordance with R.C. Section 1709.09

and the other provisions of R.C. Chapter 1709, because, as the Court of Appeals recognized in the

Leblanc decision, "***a transfer according to the " clearly expressed intent" of the owner is

beyond the contract and does not benefit from the nontestamentary characterization of R.C.

1709.09(A)." Id. at ¶ 16.

R.C. Section 1709.09(A) governs why securities registered in beneficiary forrn pass to the

designated beneficiary and reads as follows: "Any transfer-on-death resulting from a registration

in beneficiary form is effective by reason of the contract re¢ardine the registration between the

owner of the security and the registering entity and by reason of sections 1709.01 to 1709.11 of the

Revised Code and is not testamentary." (Emphasis added.)

IRA custodians who accept registrations of securities in beneficiary form agree to transfer

those securities, following the death of the account owners, pursuant to the requirements of R.C.

Sections 1709.01(A), 1709.07 and 1709.09 which construed together, require the transfer of the

IRAs to occur by reason of the IRA contract to the designated beneficiary selected by the account

owner pursuant to the terms, conditions and procedures provided by that contract.

Appellants ignore those statutory requirements and focus instead on R.C. Section 1709.10

which, among other matters, allows IRA custodians to initially establish the change of beneficiary

procedures that IRA owners must comply with to change their designated beneficiaries. (See

Appellants' Merit Br. at 16.) However, contrary to Appellants' assertion, a plain reading of the

text of R.C. Section 1709.10 demonstrates that the statute does not allow an IRA custodian to

unilaterally change or waive an IRA contract's requirements for changing beneficiary designations
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after the owner of the IRA has died.

Appellants also attempt to justify their position by arguing that IRA custodians can only

protect themselves from duplicate liability to competing claimants if courts impose a complete

waiver of the terms and conditions in the IRA contract that the account owner relied upon and

complied with to designate their transfer-on-death beneficiary. (See Appellants' Merit Br. at 9-13.)

That argument ignores the provisions of R.C. Section 1708(C) which protects IRA custodians

from duplicative liability and reads as follows: "A registering entity is discharged from all claims

to a security by the estate, creditors, heirs, or devisees of a deceased owner if it registers a transfer

of a security in accordance with Section 1709.07 of the Revised Code and does so in a good faith

reliance on the registration, on sections 1709.01 to 1709.11 of the Revised Code, and on

information provided to it by an affidavit of the personal representative of the deceased owner or

by the surviving beneficiary or the representatives of the surviving beneficiary or on other

information available to the registering entity. The protections of sections 1709.01 to 1709.11 of

the Revised Code do not extend to a reregistration or payment made after a registering entity has

received a written notice from any claimant to any interest in the security that objects to the

implementation of a registration in beneficiary form. No other notice or other information

available to the registering entity shall affect its right to protection under sections 1709.01 to

1709.11 of the Revised Code." R. C. Section 1709. 08(C).

Pursuant to the provisions of R.C. Section 1709.08(C), an IRA custodians is only subject to

duplicate liability for reregistering IRA an account or paying out the proceeds of the account, after

the death of the account owner has acted in bad faith or if the custodian proceeds to reregister the

account or pay out the account proceeds after receiving notice from any claimant that they object

to the registration or payment. That is exactly the situation presented by this case, and Wells
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Fargo's decision to interplead these IRA accounts to the trial court, upon notice of the Appellants'

and Mrs. Burchfield's competing claims to these IRAs, preserved its statutory protection from

duplicate liability as intended by the Legislature when it enacted R.C. Section 1709.08(C).

However, nothing in R.C. Section 1709.08(C) can be read to suggest that the Legislature

intended that the protections offered to Wells Fargo through interpleader or otherwise, were also

intended to nullify or waive the beneficiary designation provisions of the IRA contracts that Mr.

Burchfield relied upon and fully complied with to designate Mrs. Burchfield as the

transfer-on-death beneficiary of his IRAs.

In light of the purpose of R.C. Chapter 1709, as stated by this Court in the Bielat v. Bielat

decision, Id., when the statutory provisions of R.C. Sections 1709.01(A), 1709.04, 1709.07,

1709.08, and 1709.09 are applied to the undisputed evidence in this case, R.C. Chapter 1709

requires that account owners' designations of transfer-on-death beneficiaries must be honored

when they are made with full knowledge of and in full compliance with the contracts governing

those registrations. To do otherwise, and ignore the IRA owners' designations, as Appellants

request in this case, would render the provisions of R.C. Chapter 1709 essentially meaningless.

Further, there is no clear and unequivocal indication in R.C. Chapter 1709 that the

Legislature intended the courts to ignore the contracts that govern IRAs as requested by

Appellants. Nor is there any clear and unequivocal indication that the Legislature intended to

substitute substantial compliance, for full compliance, with the terms and provisions of IRA

contracts when it enacted R.C. Chapter 1709.

3. Requiring full compliance with the requirements set out in IRA contracts for
changing beneficiaries will promote predictability, certainty, and reliability in
administering transfer-upon-death IRAs following an account owner's death.

Requiring full compliance with the terms and conditions of IRA contracts that govern

15



changes of beneficiary designations, pursuant to the requirements of Chapter 1709 will promote

predictability, certainty, and reliability in all transfers-on-death of securities registered in

beneficiary forrn. In this case, the Second District Court of Appeals recognized the importance of

that goal and chose predictability, certainty, and reliability by applying the contract between Mr.

Burchfield and Wells Fargo. Leblanc Id at ¶ 17. In arriving at that decision, the Appellate Court

applied this Court's prior decision in Wright v. Bloom, 69 Ohio St.3d 596, 1994-Ohio-153, 635

N.E.2d 31 (Ohio 1994), which dealt with transfer on death in a similar context involving payable

on death banks accounts. Leblanc Id. at ¶ 17.

In the Wright v. Bloom decision, this Court rejected what it described as "***efforts to

determine survivorship rights by a post-mortem evaluation of extrinsic evidence of depositor

intent***". Id. at 604. In doing so, the Court stated that such post-mortem evaluations "***are

flawed to the point of offering no predictability. *** Only when the depositor knows that the terms

of the contract will be conclusive of his or her intent to transfer a survivorship interest will the

depositor be able to make an informed choice as to whether to utilize the joint and survivorship

account." Id. at 604. The Court also noted that the need for uniformity is essential. "A depositor

who opens such an account ought to be able to know, with some degree of certainty, that certain

consequences will arise from the creation of the account in an established manner." Id. at 604.

In the context of transfer-on-death securities registered in beneficiary form, Appellants

argument would require courts to conduct post-mortem evaluations of IRA account owners'

intentions in order to divine their "clearly expressed intent." (See Appellants' Merit Br. at 13-17.)

Appellants also argue that courts are required to ignore the owner's designation of their

beneficiaries according to their IRA contracts, if an IRA custodian interpleads the IRA account in

response to competing beneficiary claims. (See Appellants' Merit Br. at 13-21.)
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Mrs. Burchfield respectfully submits that Appellants' approach is not only illogical and

unsupported by the statutory language and case law cited in their Merit Brief, it is also inherently

flawed for the same reasons that this Court rejected "post-mortem evaluations" of the decedents'

intent in the Wright v. Bloom decision Id.

If Appellants' approach were to be adopted by this Court, IRA account owners would

never have any assurance that courts or IRA custodians would honor the designations of

beneficiaries that the account owners created in compliance with their IRA contracts. That

uncertainty might discourage them from purchasing IRAs as retirement planning tools and cause

them to lose the tax advantages of an IRA account. That would also be detrimental to financial

institutions who have determined that offering IRA accounts to their customers is advantageous to

their business interests.

The post-mortem evaluation that Appellants urge this Court to adopt would also create a

rule of law that is contrary to Ohio's long standing tradition of protecting the rights of parties to

freely enter into contracts with the anticipation that their rights under their contracts will be

honored as written. In his concurring opinion in the Bielat v. Bielat decision, Justice Andrew

Douglas refused to accept "a rule of law which would sanction the renunciation of a bargain

purchased in freedom from illegal purpose, deception, duress, or even from misapprehension or

unequal advantage*** and lead inexorably to individual irresponsibility, social instability and

multifarious litigation." Id. at 363. Id. In addition to being inherently flawed and unworkable,

Appellants' proposed rule would also lead to the societal ills that Justice Douglas identified in his

concurring opinion in the Bielat v. Bielat decision. Id. at 363.
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4. Requiring full compliance with the requirements set out in IRA contracts for
changing beneficiaries will protect IRA account owners' constitutional
right to enter into contracts with the expectation that their contracts will
endure according to their terms.

In Blount v. Smith (1967), 12 Ohio St.2d 41, 47, 231 N.E.2d 301, this Court was "** *asked

by plaintiff to approve the brushing aside of the explicit terms of a contract which, we must

assume, in the absence of a showing to the contrary, was executed **** without misunderstanding

or imposition." In response, the Court stated that it was "required to approach that task with no less

restraint than in striking down a statute." Id. at 47. When the Court refused the plaintiff s request, it

did so because "the right to contract freely with the expectation that the contract shall endure

according to its terms is as fundamental to our society as the right to write and to speak without

restraint." Id. at 47. (Emphasis added.)

In this case, Appellants ask this Court to brush aside the terms and conditions of the IRA

contracts that Mr. Burchfield entered into with Wells Fargo that determine the transfer-on-death

beneficiary of his IRA accounts upon his death and how he was required to change his beneficiary

designations if he chose to do so. (Appellants Merit Br. at 8-24.)

In the Blount v. Smith case, the plaintiff was at least a party to the contract that he

unsuccessfully and improperly sought to invalidate. Id. at 41-42. By comparison, Appellants are

third parties to the IRA contracts at issue. Mrs. Burchfield respectfully submits that Appellants'

proposed rule of law, that would allow them to invalidate contracts to which they are not parties, in

a case where there is no evidence that Mr. Burchfield entered into his IRA contracts with any

misunderstanding or imposition, is wholly incompatible with and destructive to the constitutional

right to freely enter into a contract, "with the expectation that the contract shall endure according to

its terms", that this Court recognized in the Blount v. Smith decision. Id. at 47.
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For all of the reasons set out above, pursuant to the Legislature's intent, and the purpose,

and provisions of R.C. Chapter 1709, and the requirements and protections of the right to freely

contract provided by Article I, Section 1 of the Ohio Constitution and Article 1, Section 10 of the

constitution of United States of America, evidence of full compliance with the terms and

conditions of IRA contracts that govern requests to change transfer-on-death beneficiaries, is

required for a requested change to be deemed effective following the death of the account owner.

B. CERTIFIED ISSUE TO BE ADDRESSED:

IN A DISPUTE BETWEEN (1) A SPECIFICALLY DESIGNATED AND (2) A CLEARLY
INTENDED BENEFICIARY OF AN INDIVIDUAL RETIREMENT ACCOUNT (IRA),
WHERE THE ACCOUNT CUSTODIAN FILES AN INTERPLEADER ACTION AND
PURPORTEDLY WAIVES COMPLIANCE WITH ITS CHANGE OF BENEFICIARY
PROCEDURE, IS THE "CLEARLY INTENDED" BENEFICIARY REQUIRED TO
SHOW THAT THE OWNER OF THE IRA ACCOUNT SUBSTANTIALLY COMPLIED
WITH THE CHANGE OF BENEFICIARY PROCEDURE IN ORDER TO RECOVER?

APPELLEE'S POSITION: In light of the purpose of R.C. Chapter 1709, if the Court

determines that IRA accounts may be treated comparably to life insurance policies, this

Court's holdings and analysis in Atkinson v. Metropolitan Life Ins. Co. (1926), 114 Ohio St.

109, 150 N.E. 748, and Rindlaub v. Traveler's Ins. Co. (1963), 175 Ohio St. 303, 194 N.E.2d

577 require an alleged clearly intended beneficiary to show that the owner of an IRA

account substantially complied with the contractual terms, conditions, and procedures for

changes of beneficiaries of their IRA, before the alleged clearly intended beneficiary can

recover on their claim to the IRA.

1. Substantial compliance with the contractual terms and conditions for

changing beneficiaries in IRA contracts is in keeping with the Legislature's

intention in enacting Chapter 1709 and consistent with this Court's decisions

and analyses in Atkinson v. Metropolitan Life Ins. Co. (1926), 114 Ohio St. 109,

150 N.E. 748, and Rindlaub v. Traveler's Ins. Co. (1963), 175 Ohio St. 303, 194

N.E.2d 577.

As this Court noted in the Bielat v. Bielat decision, "the purpose of R.C. Chapter 1709 is to

recognize, protect, and enforce the contractual rights of parties to certain securities investment

accounts to designate a pay-on-death beneficiary." Id. at 355. (Emphasis added.) Clearly,

preserving the integrity of IRA contracts was central to the General Assembly's intention in
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enacting R.C. Chapter 1709. A similar concern with respect to life insurance contracts was also

expressed in the Second District Court of Appeals decision in this case when it held that "the

uncertainty that can surround a decedent's intent with regard to a life insurance beneficiary is

precisely why "substantial compliance" with a policy's terms is required if the precise terms are not

followed." Leblanc Id. at ¶25.

If IRAs are deemed to be analogous with life insurance policies, the Second District Court

of Appeals properly applied the substantial compliance test to this case when it held that

"substantial compliance requires evidence "(1) that the insured definitely intended to change the

beneficiary; and (2) that he did everything possible under the circumstances to effect that change."

Leblanc Id. at ¶25 citing State Mut. Life Assur. Co. of Am. v. Holmes (Aug. 30, 1988), Franklin

App. No. 88AP-377, 1988 WL 92435, and Benton v. United Ins. Co. of Am. (1959), 110 Ohio

App. 151, 12 0.O.2d 422, 159 N.E.2d 912. The Court of Appeals then correctly applied those

requirements to the evidence in this case and found that Mr. Burchfield had not done everything he

could under the circumstances to change his designated beneficiary in compliance with his IRA

contract. Leblanc Id. at ¶25-27, also citing Rindlaub v. Traveler's Ins. Co. (1963), 175 Ohio St.

303, 194 N.E.2d 577.

In each of the cases cited by the Court of Appeals, and in this Court's additional decision in

Atkinson v. Metropolitan Life Ins. Co. (1926), 114 Ohio St. 109, 150 N.E. 748, the insured who

intended to change their beneficiary was aware of their obligations under their insurance contract

and had made every effort available to them under the circumstances to comply with the

requirements of their insurance contracts that controlled changes of beneficiary designations.

In each of those decisions, the appellate courts and this Court determined that those efforts

by the insureds were an essential part of the analysis. If this Court determines that IRAs may be
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treated comparably to life insurance policies, Mrs. Burchfield respectfully submits that at the very

least, the prior decisions of this Court in the Atkinson, Rindlaub, and Bielat decisions cited above,

establish that evidence of substantial compliance by an IRA account owner, with the contractually

mandated procedures for changing the designated beneficiaries of their IRA, should be required.

That rule of law will protect asid foster the integrity of all IRA contracts. It will also prevent

situations where, as here, third parties attempt to undermine the integrity of IRA contracts by

brushing aside the terms and conditions of the agreements that govern the determination of the

designated beneficiaries, when those contracts prohibit their claims to the IRA proceeds at issue.

2. Appellants arguments in opposition to a "substantial compliance" test for
changes of beneficiary designations by owners of IRA accounts directly

contradicts their prior position with respect to the same issue.

In their Merit Brief Appellants now stringently object to an established rule of law that

would, if applied to this case, require them to show that Mr. Burchfield substantially complied

with the contractual terms and conditions of his IRA contracts. (See Appellants' Merit Br. at 8-24.)

That is a direct contradiction to Appellants' position on this issue in the trial court where

Appellants argued that the court should apply the substantial compliance test to this case and grant

them summary judgment based upon the dissent in Kelly v. May Associates Federal Credit Union,

Ninth Dist. No. 23423, 2008-Ohio-1507, the decision in Benton v. United Insurance Co. of

America (1959), 110 Ohio App. 151, 159, N.E.2d 912, and this Court's decision in Rindlaub v.

Traveler's Ins. Co. (1963), 175 Ohio St. 303, 304-305, 194 N.E.2d 577 (See Pls.' 07/27/10 Mot.

for Partial Summ. J. at 16.)

Appellants attempt to justify their current opposition with the disingenuous argument that

the Second District Court of Appeals created a new and previously unheard of "substantial

compliance" test and used that "newly-created" test to affirm the trial court's decisions. (See
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Appellants' Merit Br. at 5, 8, 9, 17, 18, 20, and 21.) In addition, Appellants now argue that

despite this Court's analyses and holdings in the Atkinson v. Metropolitan Life Ins. Co., Rindlaub

v. Traveler's Ins. Co., and Wright v. Bloom, decisions, they are permitted to offer evidence that is

extrinsic to Mr. Burchfield's IRA contract, to demonstrate his "clearly expressed intent" to

change his IRA beneficiary, without having to show evidence that he had done everything he could

under the circumstances to comply with his IRA contract (Appellants Merit Br. at 8-24.) In

making that argument, Appellants ignore essential portions of the holdings in the Atkinson and

Rindlaub decisions and completely ignore the Wright v. Bloom decision. 69 Ohio St.3d 596.

(Appellants Merit Br. at 8-24.)

In the Atkinson case the Court stated that "*** the question arises whether enough was

done by the insured to effect a change of beneficiary. This question requires us to determine

whether the insured had omitted anything which was essential to be done by him to comply with

the essential regulations governing the manner of exercising his right to change the beneficiary."

Id. at 113 (Emphasis added.) The Court further held that "The facts of this case clearly indicate

the desire of the insured to change the beneficiary, and the insured has done everything required to

be done by him to effect the change." On that basis, the Court awarded the life insurance proceeds

to his widow because the insured had clearly indicated his intention to change the beneficiary of

his insurance from his mother to his widow, and he had done everything required of him by his

contract with Metropolitan Life to effect that change. Id. at 121. Appellants' arguments completely

ignore that aspect of the Atkinson v. Metropolitan Life Ins. Co, decision. (See Appellants' Merit

Br. at 10, 11, 13-17, and 20.)

In the Rindlaub v. Travelers Insurance Co. decision, the Court also applied a two part

substantial compliance analysis and held that the evidence of the insured's intention to change his
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beneficiary, by submitting a letter requesting that change in writing to Travelers Insurance, along

with two witnessed statements, demonstrated his intention to change his beneficiary. The Court

further noted that from the evidence it was reasonable to infer that the insured believed that "he

had done all that was necessary to effectuate a change of beneficiary." Id. at 306. Appellants'

arguments also completely ignore that aspect of the Rindlaub v. Travelers Insurance Co. decision.

(See Appellants' Merit Br. at 10, 12-18, 20, 22-24.)

In this case, the Court of Appeals construed the facts in the light most favorable to

Appellants for summary judgment purposes and assumed that Mr. Burchfield intended to change

his beneficiary designations for his IRAs, thereby meeting the first element of the test for

substantial compliance. However, the Appellate Court still properly affirmed the trial court's

rejection of Appellants' substantial compliance argument because the evidence demonstrated, and

both courts found, that Mr. Burchfield had not substantially complied with the contractual

requirements for changing his beneficiary designations because he had not done everything he

could do under the circumstances that was necessary to comply with his IRA contracts. Leblanc Id.

at 1112, 13, and 24-27.

Despite Appellants' argument to the contrary, the Second District Court of Appeals applied

the rule of law that was established by this Court in the Atkins v. Metropolitan Life Insurance Co.

decision and reaffirmed by its application in the Rindlaub v. Travelers Ins. Co. decision.

3. Appellants also misconstrue this Court's holdings in the Atkinson and

Rindlaub cases regarding the effect of interpleader upon an insured's
obligations under the terms and conditions of their life insurance contracts.

In the Atkinson v. Metropolitan Life decision, the life insurance policy in question

contained a provision requiring that Metropolitan Life consent to an insured's requested change of

beneficiary before the change could become effective. Id. at 121. In the Rindlaub v. Travelers
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Insurance case, the life insurance contracts included a provision that required written qpproval

from Travelers Insurance, of an insured's requested change of beneficiary, before the requested

change would take effect. Id. at 305.

In the Atkinson case, this Court held that "The provisions in a policy of insurance

regulating the mode and manner of making a change of beneficiary are for the benefit of the

insurance company and may be waived by it. Id. at syllabus paragraph four. The Court also held

that "in the event of a controversy between a former named beneficiary and a new beneficiary, if

the insurance company interpleads in an action by a claimant to recover the proceeds of the policy

it thereby waives any interest in the outcome of the action and thereupon the cause shall proceed

between the respective claimants uninfluenced by any rights or interests of the insurance

company." Id. at syllabus paragraph five. (Emphasis added.)

In the Rindlaub v. Travelers Insurance decision, this Court held that "where an insured

during his lifetime communicated to the insurer his clearly expressed intent to name certain new

beneficiaries and the insurer has interpleaded and deposited the policy proceeds in court, such

expressed intention of the insured will be determinative of the right of contesting claimants to the

policy proceeds, notwithstandingthe absence of the written approval by the insurer required by the

provisions of the policy." Id. at syllabus paragraph one. (Emphasis added.) In explaining that

decision, the Court stated that "the purpose of a provision for the approval of a change of

beneficiary, as is involved here, is strictly for the protection of the insurer. It is a means of

establishing the fact that the insurer has received notice of the change of beneficiary. Under these

policies the insurer has no interest as to whom the insured designates as beneficiary except to

protect itself against duplicate liability." (Emphasis added.)
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The waiver discussions in the Atkinson v. Metropolitan Life Insurance and Rindlaub v.

Travelers Insurance decisions allow an insurer to interplead the funds from a life insurance policy

in situations where two people both claim to be the designated beneficiary of the life insurance

policy and a legal action to assert those claims arises. In that case, when the insurer interpleads

the funds to the court, it is deemed to have waived any further interest in the outcome of the dispute

between the competing claimants because a court will ultimately decide who is entitled to the

insurance proceeds and direct the insurance company to pay them accordingly. As a result of that

process, in which the insurance company takes no part other than to seek direction from a trial

court through interpleader, it is shielded from liability to the unsuccessful claimant.

What that meant in the Atkinson case was that a requirement that Metropolitan Life consent

to a requested change of beneficiary, as the terms and conditions of the life insurance contract

provided, was waived when it interplead the funds to the court. Id. at syllabus paragraph one. In

the Rindlaub decision, the requirement that Travelers Insurance approve in writing, of a requested

change in a designated beneficiary, was also waived by interpleader. Id. at 305.

Appellants have taken that result and applied it here to propose that the insurer's interest in

seeing that its policy procedures are followed, and the insured's obligation to follow those

procedures during their lifetime, are both waived by the interpleader of the funds resulting from

the insured's death. (See Appellants' Merit Br. at 8-24.) However, the Atkinson and Rindlaub

decisions do not support Appellants' assertion that the interpleader of the funds in a life insurance

policy by an insurer, waives the terms and conditions of the contract that the insured was required

to follow to change his designated beneficiary prior to his death. As discussed above, the Court's

analysis in both the Atkinson and Rindlaub decisions makes it clear that Appellants' argument is

incorrect because both decisions hinged on an analysis of the deceased insureds' efforts to
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substantially comply with the contractual requirements to change their designated beneficiaries.

Appellants argue for a waiver of the insured's contractual obligations in their life insurance

policy as an additional excuse for their efforts to avoid a substantial compliance analysis of Mr.

Burchfield's obligations under his IRA contract. They also suggest that by avoiding that analysis

they are entitled to offer evidence that is extrinsic to Mr. Burchfield's IRA contract to prove his

"clearly expressed intent" to change his beneficiary designations. (See Appellants' Merit Br. at

8-24.) As previously also discussed above, pursuant to this Court's decision in Wright v. Bloom, 69

Ohio St.3d 596 such extrinsic evidence should not be admissible for the purposes that Appellants

propose here.

4. Appellants misconstrue the basis of the Court of Appeals' decision in this case
in order to suggest that the Appellate Court improperly determined an issue
of material fact as a basis for affirming summary judgment in favor of Mrs.
Burchfield.

At page 22 of their Merit Brief, Appellants suggest that the Court of Appeals improperly

affirmed the trial court's grant of summary judgment to Mrs. Burchfield by making a finding of

fact in favor with respect to Mr. Burchfield's intent to change the beneficiary designations in his

IRAs. On that basis, they suggest that summary judgment should be reversed because the

Appellate Court should have reserved that finding for a jury determination pursuant to the U.S.

Supreme Court's decision in Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505. The

decision from the Court of Appeals clearly refutes that assertion because the Court of Appeals

viewed the evidence in the light most favorable to Appellants at every juncture where matters of

Mr. Burchfield's intent were in issue. See Leblanc Id.¶¶ 12and 24.
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CONCLUSION

For all of the reasons discussed above, the Second District Court of Appeals decision in

this case should be affirmed by this Honorable Court. Appellee Cynthia Burchfield also

respectfully submits that this Court should accept her Proposed Proposition of Law and hold that

Chapter 1709 of the Ohio Revised Code requires full compliance with the terms and conditions of

IRA contracts governing requests to change transfer-on-death beneficiaries is required for

requested changes to be deemed effective.

In the alternative, if the Court determines that IRAs may be treated as analogous to life

insurance policies under R.C. Chapter 1709, Mrs. Burchfield respectfully submits that the

Certified Issue to be determined in this case should be decided in the affirmative.

Respectfully submitted,
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LORI LEBLANC INDIVIDUAL et al, CASE NO,: 2010 CV 01926
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-vs- DECISION, ORDER AND ENTRY
GRANTING DEFENDANT'S CROSS

WELLS FARGO ADVISORS LLC et al, MOTION FOR SUMMARY JUDGMENT

Defendant(s). FINAL APPEALABLE ORDER

This matter comes before the Court on Defendant-Counter Claimault and Cross Claimant Cynthia

Burclifield's Cross Motion for Sunmiary Judgtnent ("Motion for Summaty Judgtnent"). For the reasons that

follow, Cynthia Bnrclifield's Motion is GRANTED.

1. FACTUAL AND PROCEDURAL DISTORY

This case arose out of a Complaint filed for disposition of assets following the death of John

Burchfield ("Burchfield"). See geuerally, Conipl, Ou March 9, 2007, Burchfield named his then fiauc6e,

Cynthia (Morris) Burchfield, as a beneficiary of certain death benefits at Wells Fargo (formcrly Wachovia

Securities). Compl. at ¶15. But'chfield and Cynthia were married on May 5, 2007. Ptfs. Mtn. Sunnn. J. at

18. During the summer of 2009, Burchfield aud Cynthia Burchfield began to experience marital difficulties.

Compl, at ¶17. On October 28, 2009, Burcltfield contacted Aaron Micliael, ("Michael") Vice President of

htvestments at Wells Fargo and asserted that he needed papetwork to change his IRA beneficiaries. Compl,

at ¶24. Michael respouded and stated that lie would change the beneficiaries aad take "Cindy off." Cotnpl.

at ¶25. On Noveluber 2, 2009, Cynthia Burcltfield` filed for divorce.2 Compl, at ¶28. On Deceniber 16,

2009, Burcbfield took his own life. Compl. at ¶30.

' I-Ierein alier Cyatliia Burch6eld vrill be referred to as Cynthia Morris, as she sougbt restorafion of her maiden name
along witli the divorce. Conipl. at ¶28.
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Plaintiffs flled a Complaint seeking declaratory judgment and a finding that Cynthia Mortis has no

legal right to any of the assets of Burchfield. Cotnpl. at ¶¶30-42. Additionally Plaintiffs seelc a flndiug of:

the creation of a constructive trust, pursuant to R.C. § 5815.31 el seq.; intentional interfereuoe with au

expected inheritance against Cynthia Morris; unjust enrichmcnt against Cynthia Morris; conversion against

Cynthia Morris; and intentional inflictimi of entotional distress against Cyntlva Morris. See generally,

Compl. Plaintiffs furtlter seek au award of punitive damages against Cywthia Morris. Compl. at ¶¶70-71.

Cyttthia Morris filed an Answer, which contained nutnerous affirtnative defenses, counterclaitns, aud various

cross claims.a See generally, Ans. Plaiutiffs filed a Motion for Partial Stnimtay Judgtncnt arguing they are

entitled to the funds in the IRA accounts, See generally, Plfs.' Mtn. Summ. d.

This Court held an oral argurnent on the issues in this case to determine, ainong other tltings,

disposition of the assets in the Estate of Burehfield. See, Hearing Tr, Thc Court Itas reviewed the transcript

of the oral argument in addition to the parties' briefs.

In the instattt MAtion for Summary Judgment, Cyn4lda Morris argues that she is entitled to smrnnary

judginent on all of Plaintiffs' claims as well as ller cross-claims, Mtn. Sunmt. J. at 1. First, Cynthia Morris

asserts that she is entitled to sunvnary judgnrent on Plaitttiffs' claitn that she is wrongfully in possession of

any assets of the Estate of Burchfield. Id. at 3. Cynthia Morris contends that the Ohio Probate Court held a

heariug on August 2, 2010, during which Planttiff Loti LeBlane stipulated aud agreed that Cynthia Morris is

not in possession of any assets of the estate aud stipulatad to Cyntlila Morris' statutory right to take against

Burchfield's will, pursuant to R.C. § 2106.01 et seq.° Id, at 4(citing Ex. H). Cynthia Morris contends that

Plaiutiff Lori LeBlanc was acGng hi Iter personal capacity aud as the lawfttlly authorized representative of

the other designated heirs Gloria Welch ("Welch") and Bruce Leland ("Lelan(f") 5 Id. at 5. As such, Cyirthia

Morris argues that Plaintiffs are collaterally estopped firom pursuing any claim of wrongful possession. Id.

Next, Cynthia Mortis argues that slie is entitled to the proceeds of the 401(Ic) account aatd life

2 DEu•lce County Conrmou Pleas case 09 CIV 0071. Conipl. at ¶28.
' Wells Fatgo Advisors, LLC ("Wells Fargo") filed tm Answer to the Complaint, as wetl as an Answer and
Cottntercl.aims to Cynthia Mmris' mnss-claims. See generally, Ans. and Ans. to Cross-Claim, Wells Fargo then filed
an Amended Answer and a Cotinterclaims and Cross-Claim for Intetpleader. See, Aii. Ans, 5/27/10.
° Mercer County case 2009-1250.
° Plaintiffs Gled a Civ. R. 41(A) Notioe of Disrnissal withont Prejudice of Defendant Leland on August 4, 2010. See,
NoticeofDisnrissal at I.
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insurance policy held on behalf of Burchfleld. Id, Cynthia Mortis asserts that the Coniplaiut fails to allege

that anyone, other than Cynthia Morris, was ever designated as the beneficiary of Itis 401(k) plan or life

insurauce. Id. Cynthia Morris asserts that Burohfield's 401(lc) plan participant's designation controls and at

the tinie of his death, she was the desiguated beneficiaty for the 401(k) plan. Id. Furtlier, Cynthia Morris

asserts that she was the sole bene8ciaiy under Btu•chfield's life insurance policy. Id. at 7. As such, Cynthia

Morris argues that suunnaryjudgment is proper. Id.

Next, Cynthia Morris contends that she is eutitled to the Wells Fargo tnoney market joint checking

account. Id. Cynthia Morris asserts that she deposited $251,955,96 into the accouut, wbile Burchfield

contributed $581.31• Id. (citing Deposition of Michael ("Michael Dcpo.") at 36-39, 53; Ex I). Cynthia

Morris further contends that the joint checldng account was opened as a joiut account with t•lghts of

survivorship and retnained as such until the time of Burchfield's death. Id. Thus, Cyntltia Morris argues she

is entitled to the nroney in the joint accotmt. Id. (citing In re Hatch's Estate (1950), 154 Ohio St. 149, 152,

93 N.E.2d 585).

Additionally, Cynthia Morris asserYs tUat she is entitled to sunmiary judgnsent on Plaiutiffs' elaims

and her counter-claims regarding any interest in the real property located at 9262 Kelch Road, Versailles,

Ohio. Id. at 8. Cynthia Morris assetts that the deed on the property states that it conveys the property to

"Jolvi Burchfield and Cynthia A. Burchfield, Husband aud Wife, for their joint lives romaindor to the

survivor of theni" Id. (quoting Ex. J). As suclt, Cyuthia Mortis argues that. pursuant to R.C. § 5302.17, the

interest in real propatty vested with lzer upon the death of Burchfield. Id.

Moreover, Cyuthia Morris argues that she is entitled to sumutaty judgment on the IRA aceounts at

issue in this case. Id. Cynthia Morris asserts that she was named as the sole beneficiary on Buirohfield's IRA

accounts on March 8, 2007, Id. Cynthia Morris claims that the changc of beneficiary forins ("Change of

Beneficiary forms") relied on by Plaintiffs were not on file with Wells Fargo and did not act to change the

beneficiary of the IRA accouuts. Id. (citing Micliael Depo, at 43). Thus, Cynthia Morris argues that she is

the sole beneftciaiy of the IRA accounts because she was named as a beneficiary as of March 8, 2007 and the

Change of Beneficiary fortus found amongst Burchfield's belongings were not delivered to Wells Fargo twtil

after Burclifield's death. Id. at 10. Furthermore, Cynthia Morris argues that she is entitled to sunnnary

judgment on Plaintiffs' claitns and her counter-claims for the IRA account eudiitg in 1587 because it was
3
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marital property at the time of Burchfield's deatlr and she did not consent to any alleged oliange of

beneficiary on the accotmt. Id. at 11. Cynthia Morris contends that after she and Burchfield were married,

Burchfield deposited Seventy-Four Thousand, Sixty-Two Dollars and Forty-Seven Cents ($74,062.47) into

the IRA accotint. Id (citing Ex. C). As such, pursuant to R.C. § 3105.171(A)(3)(a)(iii), the IRA acoount

became the marital property of Cynthia Morris and Buroltfield. Id. (citing R.C. § 3105.171(A)(3)(a)(iii)),

Cyntlria Morris argues that she did not consent to the change in beneficiaries, and thus argues that a change

could not have been effected without her signature. Id. at 12.

Cynthia Morris also argues that Plaintiffs' claim for oreation of a constructive trust and disgorgentent

fails beeause R.C. § 5815.33(B)(1) provides that a spouse is deemed to have predeceased the spouse who

designated them as a beneficiary after au actual judggnent ur decree of divorce, dissolution, or amiulnient has

becn entered. Id. at 14 (citing R.C. § 5815.33(B)(1)). Here, Cyntitia Morris contends that there was no final

judgment or decree of divorce, dissolution, or annultnent iu this case. Id. FurYher, Cynthia Morris argues

there is uo evidenoe to suggest that slro has etuployed improper tneans to warrant the creation of a

constnictive trust. Id, at 15,

Cynthia. Morris furtlter contends that Plalntiffs' claims for intentional interference witb an expected

irilieritauce, uujust enrichment, and conversion must fail on the basis of the Septernber 1, 2010 order from tlte

Mercer Courrty Probate Court, wlrich finds that. Cynthia Morris is not in possession of anytlilng that

constitutes property of flte Estate of Burchfield. Id. at 17 (citing Ex. H). Further, the order from the Mercer

County Probate Court finds that Cyntbia Morris is entitled to receive assets from the Estate of Burclrfield by

exercising her spousal allowances pursuant to R.C. § 2601.01 el seq. Id. at 19. Cynthia Morris also argues

that sunnnary judgment is proper on Plaintiffs' claims for intentional infliction of emoflonal distress and for

punitive damages as there is uo evicience to suggest that slte has acted in an extreine and outrageous manuer,

with malice, or that she has engaged in fraud. Id. In fact, Cynthia Morris coutends that she is n erely

asser6ng her lawful elainis to the IRA aeeounts, joint money market cheeking account, real property, 401(lc)

plau, life insurance proceeds, and personal property. Id. at 20. As such, Cyntlria Morris arguesthat

sutmuary judgment is proper. Id.

4

Appx.004



Sn response, Plaintiffs contend that the only issue in dispute is who has the legal aud equitable right

to tho IRA aecounts.b Memo. in Opp. at 2. Plaintiffs contend that the ROTH IRA and the rollover IRA were

in existence prior to Burchfield aud Cynthia Moriis' matiiage, which occurred ou May 5, 2007, and as such,

atnount to premarital assets.' Id. at 2.

Plaintiffs do not dispute that Cytrtliia Morris was named as the sole beneficiary in March 2007, Id, at

8. However, Plaintiffs contend that Cynthia Morris was replaced by Welch and Lelaud as beneficiaries

tlu•ough the communications between Bureltfield and Michael. Id. at 8 (citing Michael Depo. at 13-14, 18-

19). Further, Plaintiffs contend that Michael mailed Burchfield the Change of Beneficiary fornts aud

Miohael "a,ssunted that the Change of Beneficiaty forins (Exhibits 5 and 6) were taken care of." Id. (citing

Michael Depo. at 62). Moreover, Plaintiffs assert that Burchfield expressed his intent to changethe

beneficiary of tlte IltA accounts because Burchfield cltauged his will to exclude Cyntltia Morris. Id. at 9-10.

After Michael and Jeff Miller discovered the Cliange of Beneficiary fotms atnongst Burchfield's belongings,

Michael submitted the forms to his manager. Id. at 11 (eiting Miehacl Depo, at 24). Tltereafter, Micltael

believed the benefieiary had changed from Cynthia Morris to Welch and Leland, Id. at 12 (citing Michael

Depo, at 27).

Plaintiffs contend that tbe law now holds that upon divorce, the law automatically revokes prior

beueficiary desiguations in IRAs. Id. at 14 (citing R.C. § 5815.33). However, Plaintiffs aclcnowledge that

Btirchfield and Cynthia Morris were not yet divoroed. Id. As such, Plaintiffs contend the Court must

examine Burchfield's clearly expressed intentregarding the beueficiaries of the IRA aeeounts. Id. PlaintiffS

assert that "if the insured conmrunicated to the insurer ttis 'clearly expressed intent' to change beueficiaries,

the proceeds will be paid to the newly desibmated beneficiary even though the insured failed to comply with

the process set fortb in the policy." Id. at 15 (citing Rindlaub v. T7•aveler's Ins, Co. (1963), 175 Ohio St. 303,

305). Plaintiffs contend that Burehfield clearly expressed his intent to change the beneficiaries of his IRA

accounts to Welch aud Leland by commun'tcating his desires to Michael, by filling out the Change of

° In their Meutorandum in Opposition to Cynthia Moiris' Motiou for Snnnnary Jitdgmeut, Plaintiffs concede that
Cyntltia Mouis is entitled to the joint stuvivotship banlc account at Wells Fargo (ending in 8799) aud the real property
located at 9262 KeLch Road. See, Memo, in Opp. at 6-7. Plaintiffs fttrther admit that they are not disputing the
proceeds of the 401(k) account and the life insm•ance proceeds, but assert that tltey have not been provided with
discovety regarding proof of beneGcitu•y. Id. at 6.
' PlaiuSffs assert tltat the IRAs are not part of the probate proceedings in Mercer Cottnty. Id at 3.

5
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Beneficiary fottns, and by maldng the saine proportional bequest in his will. Id. at 17. Plaintiffs argue that it

is inconsequential that Burehfiold did not actually return the Clrange of Benefieiary forms to Wells Fatgo.

Id. (citing Micliael Depo. at 27). Additionally, Plaintiffs contend that spousal consent is not required in order

to change a beneficiary in Ohio. Id. at 18-19 (citing Michael Depo. at 46-47).

Further, Plaiutiffs contend that the IRA accounts are not marital property. Id. at 19. Plaintiffs argue

that Cyntltia Morris did not contribute to the IRA accounts and as such, the increase in the value of the

aceouuts was passive and the accounts remain separate property, Id. at 20 (citing Wcallcup v. YPcallcup, 31 Ohio

App. 3d 248, 511 N.E.2d 119). Moreover, Plaintiffs argue thoy are cntitled to creation of a constructive trust.

Id. at 21. Plaintiffs contend that the suicide note Icft by Burchfield is not to be constmed as evidence of

"clearly expressed intent," as the only referenee it made to money is inapplieable to the facts of this case. Id.

Thus, PLaintiff's argue that Cyntliia Morris' Motion for Sununary Judgmenl should be denied. Id.

In reply, Cynthia Morris contends that suuvnaty judgtnent is proper with respect to all of Plaintiffs'

claims as well as lter counter-claims. Reply at 1. First, Cynthia Morris asserts that the order fi•om the Mercer

County Probate Court estops Plaintiffs firom asserting that Cynthia Mon9s is unlawfully coneealing or

retaining assets of the Estate of Burchfield. Id. at 3. Further, Cynthia Morris contends that the same order

collaterally estops Plaintiffs' claitns for intentional interference with au expected inheritance, unjust

cnrichment, and convorsion. Id. Cynthia Morris notes, liowever, that collateral estoppel does not cntitlc her

to tlie IRA account, as the IRA accounts are not assets of the Estate of Burchfield. Icd. at 5. Sitnilarly,

Cyntliia Morris argues that Plaintiffs' aigument regarding the designation of beuefeiaries in Burchfield's

will is irrelevant, based on the fact that the IRA account are not assets of the probate estate. Id. at 6.

Cynthia Morris argues that stunniary judgment is proper wit(t respect to the 401(k) account and life

insurance policy maintained by Burcltfield's employer. ld. at S. Cynthia Morris asserts that her response to

Plaintiffs' Interrogatoty Number 41 indicating receipt of the life insurance proceeds aud 401(k) funds and

Cynthia MolTis' affidavit dealing with these funds, is sufficient to satisfy the evidentiaty requirements for

sunnuaryjudgment. Icl. (citing Response to Plfs.' InterrogatoryNo. 41; Affidavit of Cyntltia Morris ("Morris

AfE")). Furtlier, Cynthia Morris contends that spousal consent was required to change the beueficiary of the

IRA account (aecouut ending in 1587) which atnounted to marital property. Id. at 10-11. Cynthia Morris

does not contend that she contributed money to the IRA accounts; rather, Cyntliia Morris contetuis that
6
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Burehfield contributed money to tlie aceount (ending in 1587) during their marriage, thus making the IRA

accouut marital property pursuant to R.C. § 3105.171(A)(3)(a)(iii). Id. Cynthia Morris maintalns that she

did not sign the Change of Beneficiary forms and as such, she remains the sole beneficiary to the IRA

aceotutt. Id. Therefore, Cynthia Morris argues shc is entitled to sunnuary judgment on all claims. Id. at 14.

II. LAW AND ANALYSIS

A. Suntmary.Fudgment

Swmnaty judgment is appropriately granted when, looking at the evidence as a whole: (1) there exist

no genuine issues as to any material facts; (2) reasonable niinds could cotne to but one conclusion and that

conclusiou is adverse to the non-moving party; and (3) the facts demonstrate that the moving party is entitled

to juclgnient as a rnatter of law. Horton v. Harwiclc Cheniical Corp., 73 Ohio St.3d 679, 686-687, 1995-

Ohio-286, 653 N.E.2d 1196. The nioving party bears the iuitial burdeu of demonstrating that no genuine

issues of material fact existfor a trier of fact to determiue, Harless v. Willis Day Warehousing Co. (1978),

54 Ohio St,2d 64, 66, 375 N.E.2d 46, All doubts tnust be resolved in the favor of the non-moving patty.

Murphy v. Reynolilsburg, 65-0hio St.3d 356, 358-359, 1992-Ohio-95, 604 N.E.2d 138. The non-moving

patty must not rest on u ere allegations or its pleadings alone, but niust set forth specific facts to show

sunmiary judgment. is inappropriate. !d. If the moving party seeks sunimary judgnient on the basis of an

affitmative defense, the moving party must demottstrate no genuine issue of material fact with respect to

every elen ent of the defense. McCoy v. Maxwell, 2002-Ohio-7157, ¶33, Portage App. No. 2001-P-0132.

Once the moving party has discharged its initial burden, the barden shifts to the uon-tnoviiig party to

prove that issues exist for trial. Caaney v. Clark GYy. Agricultural Soc, (1993), 90 Ohio App.3d 421, 424,

629 N.E.2d 513, If the moving party htss satisfied its nvtial burdeu, the non-moving party then has a

reciprocal burden outlined in Civ. R. 56(E) to set Porth specific facts showing that there is a genuine issue for

Irial and, if the nou-movaut does not so respond, sutnmaiy judgment, if appropriate, shall be entered agahist

the nou-moving party, Dresher v. Burt, 75 Ohio St.3d 280, 293, 1996-Ohio-I 07, 662 N.E,2d 264. A court

camiot weigli credibility when consideting evideutiary tnaterial presented in favor of, or in opposition to, a

sununaiy judgment motion. WhiCexide ia Conroy, 2005-Ohio-5098, ¶75, Frattklin App. No. 05AP-123.

7
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B. n,C. g'31o5.171(A)(•;)(aJfiti)

In pcrtinent part, R.C. § 3105.171 states "`[m]arital property' rneans, subject to division (A)(3)(b) of

this section, all of the following: ***Except as otherwise provided in this section, all inconie and

appreciation oti separate property, due to the labor, monetary, or in-kind contribution of either or both of the

spouses that occurred during the rnarriage***" R.C, § 3105.171(A)(3)(a)(iii), "Marital property" does not

include any separate property. R.C. § 3105.171(A)(3)(b). "Pursuant to R.C. § 3105.171(A)(3)(a)(iii), 'all

income aud appreciation on separate property, due to the labor, monettuy, or in-kind contribution of either or

both of the spottses that occurs duriug the nrarriage' is marital property." Nine v. Nine (March 1, 1995), 1995

Ohio App. LEXIS 822, *9, Satnmit App. No. 16625.

C R. C. ,§' 5815.31

&pei•tinentpart, R.C, § 5815.31 states

Uiiless the trust or separation agreeinent provides otherwise, if, after executing a trust in
which the grantor reserves to self a power to alter, amend, revoke, or term'rnate the
provisions of the trust, a gran}or is divorced, obtaius a dissolution of marriage, lias the
grautor's uittrnage amiulled, or, upon actual separafien from the grantor's spouse, enters into
a separation agreemeut pursuant to whieli the parties intend to fully and finally settle their
prospective property rights in the propelKy of the otlrer, whethe• by expected iuheritance or
otherwise, the spouse or fortner spouse of the grantor shall be deemed to have predeceased
the grantor, and any provision in the trust confcrring any beneficial interest or a general or
special power of appoinrtrnetit on the spouse or former spouse or uominating the spouse or
former spouse as ttustee or trust advisor shall be revoked. If the grantor reniarries the
grantor's former spouse or if the separation agrecment is tornilnated, the spouse shall not be
deenred to have predeceased the grantor, and any provision in the trust conferring any
benefrcial interest or a general or special power of appointment on the spouse or fornier
spouse or nonrinating the spouse or former spouse as trustee or trust advisor shall not be
revoked.

R,C. § 5815,31.

D. AnaCy.ris

Here, the Court fnds that Cynthia Morris is entitled to summary judgment on all claims. In their

Ivlemorancluni in Opposition to Cynthia Morris' Motion for Sutnmary Judgtneut, Plaintiffs concede that

"[t]he only real issue in dispute, is who has the legal and equitable right to two IRA accounts. Thereare no

otlier issues for this Court " Plfs.' M:emo. in Opp. at 2. Further, the Court notes that the facts are undisputed,

witlt the exception of the authenticity of the signature on the Change of Beneficiary forins.

First, the Court fmds that Cynthia Morris is entitled to tlre Wells Fargo IRAs at issue in this case, On

or about March 8, 2007, Burclifteld deaignated Cynthia Marris as the sole beneficiary on ]ils IRA accouuts
8
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i

nraintained by Wells Fargo (then Wachovia Securities). Cynthia Morlis Memo, in Opp. to Plfs.' Mtn.

Summ. J. at Exs. K-11, K-12, K-13; Michael Depo, at 26-27, 41-42. Plaintiffs contend that Burchfield theu

changed the beneficiary of his IRA account from C}mthia Morris to Welch and Lelaud. Plaintiffs assert that

Burclrfield informed Michael of his impending divorce and his desire to remove Cynthia Morris as

beneficiary atid add Welch and Leland as newbeneficiaries. Miehael Depo, at 13-14. Michael tlten prepared

the Change of Bcnefieiary forms and mailed them to Burchfield. Michael Depo. at 13-14, 18-19. Burchfield

failed to return tltese fornvs to Wells Fargo; rather, the Change of Beneficiary forms were found w'rth

Burchfield's purpoi4ed signature, among his belongings after his death. Michael Depo, at 22-23; Miller Aff,

at ¶ 5, On or about Januaiy 25, 2010, Michael delivered the Change of Beneficiaty fornts to his mauager,

Jantie Phillips. Michael Depo. at 24.

Wells Fargo maintahrs a policy for cltanging beneficiaries. Wells Fargo's Clrange of Beneficiaiy

Desiguafian policy states "[c]lients may tntilce a chauge to their beneficiary designation at any time (notet

eertain beneficiay dest'tnations may be subject to certa'nt requirements, e.g. spousal eonsent in eommunity

property states, etc). To make a change, the elient ntust complete the IRA Change of Bonefieiary and

Indenrnifica6on Form H. Once the completed and signed form has been received, update the client's

beneficiary designatiou via Account Maintenaiice Service Request.***" Plfs,' Mtn, Sumtn, I. at Ex. 9.

Here, Plaintiffs contend that Wclls Fargo waived compliance with its chaatge of beneficiary poliey, Plaintiffs

rely on May v, Kelly for the proposition that custodians of IRAs waive compliance with change of

beneficiary procedures when competing claims are made ancl the custodiau interpleads the monies to the

court, (citing Kell), v. May, 2008-Ohio-1507, Suminit App. No. 23423).

In Kelly v, May, a dispute arose involving the decedeut's daughter and nephew, botli named, at times,

as baneficiaries of the decedeut's IRA account. Kelly, supra at ¶¶3-4. The Kelly court held that because the

eustoditwa filed an intetpleader action, the cnstodian waived the requirement that its cflents comply with the

change of IRA beneficiary procedure. Id, at ¶18. Here, Plaintiffs contend that Wells Fargo filed an

interpleader action and as such, Burchfield was not. required to comply with its chauge of beneficiary

policies. However, as discussed below, this Court ffinds the instant case disHnguishable from the Kelly case.

A plain reading of R.C. 3105.171(A)(3)(a)(iii) indicates that all inconre and appreciation on separate

property, due to the labor, monetary, or 'nt-kind oontribution of either or both of the spouses during the
9
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marriage amounts to tnarital property. Thus, the fact that Burchfietd deposited Seventy-Four Thousand

Sixty-Two Dollars and Forty-Seven Cents ($74,062.47) into the IRA account (endirig in 1587) duritig his

niarriage to Cynthia Morris, necessarily makes the IRA account marital property, See, R.C.

3105,171(A)(3)(a)(iii). R.C, 3105.171(A)(3)(a)(iii) does not oontemplate wltioh spouse connibutes to the

aecount, only that either or both of the spouses make a monetary coutribution to the aecount during the

marriage. See, itlidde zdorf V. Middendor/,' 82 Ohio St.3d 397, 400-401, 1998-Oltio-403, 696 N.E.2d 575.

Although Plaintiffs assert that the IRA account was in existenee prior to the n2arriage, the Court fmds this

fact irrelevant in light of the plain language of the statute.

Unlike in Kelly, this Court fmds that the IRA aecount (ending in 1587) amounts to marital property.

As such, the Court finds that Kelly is inapplicable to the case at hand. The aocotwt owuer in Kelly was a

single woma.n and the partics in dispute over the funds were her daughter and nephew. Here, the account

owner was a married tnan and the parties in dispute over the funds are his spouse, j oint owner of the accouut

endiug in 1587, and his motlter and step-fatlter. As such, the Court finds that an unjust result would occur if

Wells Fargo were perniitted to waive compliance witli its change of beneficiary poticy to the detrinient of the

owner of the accouut, Cynthia Morris, Further, the Court ftnds that Burchfield failed to comply with Wells

Fargo's policy regarditig changiug the beneficiaries on the IRA accounts. Althoagh Plaintiffs' contend that

submitting the Cltange of Beneficiary fonns after Burchfreld's death changed the beneficiary, the Court finds

that Burchfield's right to change the beneficiary terniinated upon his death. Finch v. Key Ba:nir Nttt'l Ass'n,

2002-Ohio-3082, ¶20, Fraiildin App, No. OIAP-884. At the time of Burchfield's death, the only beneficiary

on file with Wells Fargo was Cynthia Morris. Burchfield failed to returu tlte Change of Beneficiaty forms to

Wells Fargo; the Change of Beneficiary forms were found among his belongings on or about January 25,

2010. Miehael Depo, at 24. As such, the Court finds that Burchfield failed to comply with Wells Fargo's

change of beneficiary policy which states that once the forni has been singed and received, a Wells Fargo

employee is instructed to update the client's beneficiary designatiott. Plfs.' MM. Sumni. J. at Ex. 9. There is

no dispute that the Change of Beneficiary fornis were not received by Wells Fargo utitil after Burchfield's
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deaths Thus, at the Nme of Burchfield's deatli, Cyntliia Morris remaiued the sole beneficiary of the IRA

accounts and Burchfield's right to change the beneficiary terminated on December 16, 2009.

Plaintiffs cmttend that full compliance with Wells Fargo's policy was unnecessary as Burchfield

substantially complied witli Wells Fargo's policy to change the beneficiaiy on his IRA accounts. However,

the Court finds that Plaintifl§' substantial compliattce argmneltt must fail. First, the Coutt finds that R.C. §

1709.01(A) defines a"beneficiaty form" as "a registratiou of a security that indioates the present owner of

the security artd the intention of the present ownBr regarding the person who will become the owner of the

security upon the death of the present owner ° R.C. § 1709.01(A). Furiher, R.C. § 1709.09(A) provides that

a"transfer-on-death resulting from a registration in benefieiaty form is effective by reasons of tl e contract

regarding the registration between the owuer of the security and the registering eatity and by reason of

sections 1709.01 to 1709.11 of the Revised Code and is not testamentaiy." R.C. § 1709.09(A). As such, the

IRA beneficiaries are deterniined based on the contract ou hand with Wells Fargo at the titne of Burchfield's

deatli, naming Cyntltia Morris as sole beneficiary. Moreover, the Court finds that Burchfield was familiar

with Wells Fargo's policy in changing beneficiaries, as he successfally completed and returued ttie change of

beneficiary forms in March 2007. Thus, Plaintiffs' argunrent that Burchfield substantially complied with

Wells Fargo's policy and did everytliing he could to cotnply must fail.

Further, the Court fiuds that a finding of a constructive trust is iuiproper and Cynthia Morris is

entitled to summary judgnient on the issue. "A construetive tiust is a'trttst by operation of law that arises

contraty to intention and in invitum against one who, by fraud, actual or constructive, by duress or abuse of

confidence, by cotmnission of wrong, or by any form of tuiconscionable conduct, artifice, concealment, or

questionable meaus, or who in any way against equity and goo(i conscience, either has obtained or holds the

legal right to property that he ought uot, in equity and good conscience, hold and enjoy.'***" Fischbach v.

Nlerc•uri, 184 Oltio App.3d 105, 119, 2009-Ohio-4790, ¶58, 919 N.E.2d 804. Here, Plaintiffs argue they are

entitleci to a constructive trust on the IRA proeeeds, as Cyntlria Morris would be unjustly enriched if she were

allowed to keep the proceeds, putsuant to R.C. § 5815.33. R.C. § 5815.33 instructs that upon divorce,

s Althongh the parties dispute whether the sigivttme on the Change of Benefieiary form is altthenlic, the Court finds that
this cllspute is immateiial, as tbe form was not retttrned to Wetts Fmgo. Tlms, Plaiutiffs' claim that Buwhfeld changed
the beneficiary on the aceonnt prior to his death mnst fail, regardless of whether Btirolificld's signature is auttientic.
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dissolution of marriage, or annulment of marriage, the designated beneficiary spouse shall be deemed to have

predeceased the spouse who made the designation of beneficiary. R.C. § 5815.33(B)(1). Plaintiffs contend

that the niaxriage terminated on November 2, 2009, when Cynthia Morris filed for divorce.

First, the Court fmds that there is no evidence in the record to support a firiding that tlsere has been

conduct to warrant the creation of a constructive trust. Second, the Court finds that Burchfield and Cyuthia

Morris were still legally married at tlte time of Burchfield's death, regardless of the state of their marriage, as

no divorce decree had been filed. Plaintiffs failed to provide the Court witlt authority itidicafing that a

marriage termiuates on the date a party filed for divorce. Therefore, the provisions of R.C. § 5815,33, which

revoke designation of spouse as a beneficiary, are inapplicable to the case at hand as the marriage had not yet

tenuirmted. Therefore, surnnrary judgment is proper on the issue.

Further, the Court finds that Cyntbia Morris is entitled to summary judgment on Plaintiffs' claim for

interitional interference with an expected inheritance. In order to prove intentional intet'ference with an

expected inheritanoe, the plainttlff must show "(1) an existence of an expeetancy of inheritanee in the

plaintiff; (2) an intentional iuterference by a defendant(s) with ttiat expectancy of iuheritance; (3) conduct by

the defendant involving the 'nrterference whiclr is tortious, such as f'raud, duress or undue influence, in natttre;

(4) a reasonable certainty that the expectancy of inheritance would have been realized, but for the

interference by the defendant; and (5) damage resulting from ihe interference." Firestone v. Galbreath, 67

Ohio St.3d 87, 88, 616 N.E.2d 202. Here, tlre parties entered into a stipulated agreement regarding inventory

of Burchfield's property. See, Cynthia Morris' Mtn. Summ. J. at Ex. H. The Mercer County Probate Court

then issued an order in accordance with the parties' stipulations. !d. Thus, in light of the order cutered by

the Mercer County Probate Court on September 1, 2010, the Court fituis that there has been no improper

interference by Cyntlua Morris. Furtlier, Plaintiffs assert that the only issue still in (lispute is the lawful

beneficiary of the IRA accounts and. Plaintiffs' concede that the IRA accounts are not 'nrcluded in the Estatc

of Burchfield. See Plfs.' Memo. in Opp. at 5. Thus, the Court finds that sunnnary judgment is proper with

respect to Plaintiffs' claitn for intentional interferenee wittr an expected inheritauce.

The Court finds that sunvnary judgnient is proper witit respect to Plaintiffs' claim of unjust

cm•iclnncut and conversicn, "The elemeuts of unjust entiohnsent irwlude 1) a benefit conferred by a plaintiff

upoo a defeudant; 2) knowledge by the defendant of the benefit; and 3) retention of the benefit by the
12
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defendant tmder oiroumstanees where it would be unjust to do so without payment." Iicrrco Indushies v.

Elco Textron, Inc., 2003-Ohio-2397, ¶14, Montgomery App. No. 19698 (citing Hubbard v. Dillingham,

2003-Ohio-1443, ¶25, Butler App. No, 2002-02-045). The elements of conversion are: "(1) plaintifPs

ownership or right. to possession of the property at the tirne of the conversion; (2) defendant's conversion by

a wrongful act or disposition of plaintiff s property rights; and (3) damages." Dice v. White Fanfily Cos., 173

Ohio App. 3d 472, 477, 2007-Ohio-5755, ¶17, 878 N.E.2d 1105 (citing Haul Transport qf VA, Inc. v.

Morban. (June 2, 1995), 1995 Olilo App. LEXIS 22409, Montgoinery App. No. 1485). Here, the Court finds

that Plaintiffs cannot prove the elenients of unjust enrichment or couversion because of the September 1,

2010 order from the Mercer Couuty Probate Court, in which the parties stipulated to possession of

Burchfield's property. See, Cynthia Morris' Mtn. Sunnn. J. at Ex. H. Further, the Mercer Cotmty Probate

Court ordcr states that Cyuthia Morris is not in possession of auy assets in Burchfield's state. Id. Tlrus,

Plaintiffs cannot prove unjust euriclunent or conversion and as such, the Court finds that surmnary judgnient

is propeh,

The Court finds that suumiary judgmont is proper on Plaintiffs' claitn for n tentional infliction of

emotional distress and foT punitivedamages. To establish a claim for intentional infliction of emotional

distress, the plaintiff must prove (1) the actor either intended to cause etnotional distress or lmew or should

have known that. thc actions taken would result in serious emotional distress to the plaint.iff; (2) the actor's

conduct was so exn•euie and outrageous as to go "beyond all possible bounds of decency"; (3) the actor's

actions were the proxirnate cause of plaintifl's psyclric injury; and (4) the niental anguish suffered by

plaintiff is ser9ous and of a nature that "no reasonable man could be axpeeted to endure it," Par7cer v. Bank

One (March 30, 2001), 2001 Ohio App. LEXIS 1491, M:ontgomery App. No. 18573. Punitive dainages may

be awarded in tort actions which involve fraud, malice or insult. Prestms v. Murty (1987), 32 Ohio St,3d 334,

512 N.E.2d 1174 (citiug Roberts• v. Mason (1859), 10 Ohio St. 277). Actual malice can be categorized by

hatred, ill will, or a spirit of revenge, or extremely recklcss behavior revealing a conscious disregard for a

great and obvious harin. Id. at 335. Iit light of the order entered by the Mercer County Probate Court on

Septernber 1, 2010, and agreed to by the partles, and Plaintiffs' assertlon that the oiily issue sfill in dispute is

the lawful beneficiay of the IRA aeeouuts, the Court finds that there is no evidenee to support a fiuding of
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intentional inflicdou of eniotional distress or to warrant a finding of punidve damages. See, Cyntliia Morris'

Mtn. Sunvu. J. at Ex. H. As such, the Court finds that summary judgment is proper.

The Court further finds that Cynthia Morris is entitled to summary judgtnent on her counter-claints.

Plaintiffs concede that Cynthia Morris is entitled to the Wells Fargo joint checldng account (ending in 8799)

anct the real property located at 9262 ICelch Road, Versailles, Ohio. Thus, tltere is no genuine issue of

ntaterial fact atrd summary judgnient is proper. The Court furtlier finds that Cynthia Morris is entitled to the

proceeds of dte 401(lc) maiutained by Burcltfreld's employer, Robeck Fluid Power Company, and the

proceeds of the life insurance policy. Cynthia Morris has presented evidence that she is the sole beneficiary

of the 40'1(k) and the life insurance policy. See, Cynthia Morris' Mtn, Sutnm. S. at Ex. L. Furtlier, Cynthia

Morris testified that she received the ftwd from the 401(k) plan and the life insurance proceeds in spring

2010. Id. at ¶3, Plaintiffs do not dispute these assets, but assert there is a question of fact as to ttte

benefiolary of these funds. See, Plfs.' Memo. in Opp. at 6. However, tlre Court flnds that Cynthia Morris

has presented sufficient evidence to establish that she is the sole beueficiary of these funds and Plaintiffs'

have failed to provide any evidence to the contrary.Thus, Sutnmary judgment is proper.

IH, CONCLUSION

For the reasons stated above, Cynthia Morris' Motion for Sunnnary Judgnient is GRANTED,

THIS IS A FINAL APPEALABLE ORDER. PURUANT TO APP, R. 4, THE PARTIES SHALL
FILE A NOTICE OF APPEAL WITHIN THIRTY (30) DAYS.

SO ORDERED:

JUDGE MARY WISEMAN

To the Clerk of Cour-ts:
Pursuant to Civ. R. 58(B), please serve the attorney for each party and each party not represented by
counsel with Notice of Judgment and its date of entry upon the journal.

JUDGE MARY WISEMAN
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Redacted by Clerk of Court
ELECTRONICALLY FILED
COURT OF COMMON PLEAS
Tuesday Noverribnr 16, 2010 11:25:12 AM
CASE NUM9ER: 2010 CV 0192fi Dockct ID: 15826474
GREGORY A BRUSH
CLERK OF COURTS MONTGOMERY COUNTY OH O

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

LORI LEBLANC INDIVIDUAL et al, CASE NO.: 2010 CV 01926

Plaintiff(s), JUDGE MARY WISEMAN

-vs- DECISION, ORDER AND ENTRY
DENYING PLAINTIFFS' MOTION FOR

WELLS FARGO ADVISORS LLC et al, PARTIAL SUMMARY JUDGMENT

Defendant(s).

This matter cotnes before the Court on Plaintiffs Lori Leblanc, Executor of the Estate of Jon

Burchfield, on behalf of herself inciividually, and Gloria Welcli s(collectively, "Plaintiffs") Motion for

Partial Summary Judgment. For the reasons that follow, Plaintiffs' Motion for Partial Summary Judgment is

DENIED.

1. FACTUAL AND PROCEDURAL HISTORY

This case arose out of a Coniplaint filed for disposition of assets following the death of John

Burchfield ("Burchfield"). See generally, Contpl. On March 9, 2007, Burchfield named his then Sanc6e,

Cynthia (Morris) Burchfield, as u beneficiary of certain death benefits at Wells Fargo (forinerly Wachovia

Sectu'ities). Compl. at ¶15. Burchfield and Cynthia were married on May 5, 2007. Mtn. Sunun. J. at 18.

During the sumntcr of 2D09, Burclifreld aud Cynthia Burchfeld began to experience marital difficnlties.

Co ipl. at ¶17. On October 28, 2009, Burcl f'ield eoutacted Aaron Michael, ("Miclrael") Vice President of

Lvestnients at Wells Fargo and assetted that he needed papetwork to chauge his IRA beneficiaries. Compl,

at ¶24. Michael responded and stated that he would chauge the beneficiaries and talce °Cindy of£" Compl.
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at 1[25. Du November 2, 2009, Cynthia Burcltfieldt filed for divorce? Conipl. at ¶28. On Deceurber 16,

2009, Burchfield took his own life. Compl, at ¶30.

Plaintiffs filed a Complaint seeking declaratory judgment and a finding that Cynthia Morris has no

legal right to any of the assets of Burcltfield. Compl, at ¶1136-42• Additionally Pla.intiffs seek a finding of:

the creatiolt of a eonstructive trust, pursuant to R.C. § 5815.31 et seq.; intentimial interference with an

expected inheritance against Cynthia Morris; unjust cnrichment against Cynthia Morris; conversiou against

Cynthia Morris; and intentional infliction of emotional distress against Cynfltia Morris. See generally,

Compl. Plaintiffs fiuther seek au award of punitive damages against Cynthia Morris. Conipl. at 111170-71.

Cynthia Morris filed an Answer, which contained numerous affirinative defenses, counterelaitns, ancl various

cross clainvs.3 See geuerally, Ans. Cyuthia. Morris filed a Cross Motion for Surnrnary Judgment. See

generally, Cynthia Morris Cross Mtn. Sunnn. J.

This Court hold an oral argumreut in this case to detertnine disposition of the assets in tlro Estate of

Burebfield. See, Hearing Tr• The Court has reviewed the transcript of the oral argument, in addition to the

parties' briefs•

In the instaut Motiou for Partial Sunvnaiy Judgtnent, Plaintiffs assert that Burehfield maintained

certain IRA accounts. Mtn. Sunmi. J. at 3. Specifically, Plaintiffs allege the ex'rstence of a rollover 1RA

priot• to Burchfield and Cynthia Morris' marriage. Id. Next, Plaintiffs allege the existence of a ROTH IRA,

also in existence prior to Burchfield and Cynthia Morris' rnarriage.4 Id. at 4, Plaintiffs contend that on

October 28, 2009, Btuohfield eontacted Michael to inform him of the impending divorce and to remove

Cynthia Morris as a beuefrciaiy. Id. (citing Deposition of Aaron Michael ("Michael Depo. at 13-14).

Additionally, Plaintiffs couteud that Burohfield expressed intent to establish Bruce Leland ("Leland"j and

Gloiia Welch ("Welch") as the primary beneficiaries of the IRA accounts. Id. Plaintiffs argue that

Btuchfield expressed his intent to name Leland and Welch beneficiaries, as But•chfield executed a new will

' Hereia after Cyatltia Btuchfield will be referred to as Cynthia Morris, as she sottght restoration of her maiden natne
along with the divorce. Compl, at¶28.
2 Darke County Conmton Pleas case 09 CIV 0071, Compl• at ¶28.
' Wells Fargo Advisors, LLC ("Wells Fargo") filed an Answer to the Complaint, as well as an Answer and
Counterclaims to Cynthia Morris' cross-claims. See generally, Ans, and Ans. to Cross-Claitn. Wells Fargo tlien filed
an Amended Answer and a Counterclainis and Cross-Claint for Interpleadet•. See, Am. Ans, 5/27/10.
° Bureh6eld and Cyntlria Mortis were married on May 5, 2007. Mtn. SLtmm. J. at 18.
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on December 4, 2009. Id. (citing Ex. 5). Aciditionally, Micbael testified that he prepared the IRA change of

benefieiary fornag ("Change of Beneficiary forms") aud sent them to Burehfield. Id. (citing Mieliael Depo. at

13-14; 18-19),

Followiug Burchfield's death, Plaintiffs Lori Leblanc attd Lelaud souglit assistanoe from Michael in

identifying and collect'nig Buroltfield's financial documents relevant to winding up Burchfield's affairs. Id.

at 6. Tl ereafter, Micbaet and Jeff Miller, Burohfield's co-wot9Eer, discovered the Wells Fargo cltange of

Beneficiary forms for the two (2) IRA accounts. Id at 7(citiug Michael Depo. at 22-23; Affidavit of Jeff

Miller ("Miller Aff.") at ¶5). The Change of Beueficiary fortns designated Leland (25%) and Weloh (75%)

as beneficiaries. Id.

Plaintiffs make several arguments asserting that tlrey are entitled to Burchfield's assets, Id. at 11-20.

Fitst, Plaintiffs argue tltat Wells Fargo waived any requirement that Burchfield comply with its written

policy to chauge his beneficiaries and that Burchfield's "clearly expressed oontent" was sufficient. Id.

Plaintiffs eontend that "if the insurer interpleads [tliose] proceeds, it waives any interest in the resolution of

the olaims, inclnding enforoen7ent of the procedures set fortli in its policy for designating aud ehanging

benefieiauies." Id. at 11 (citing Rdndlaub v. Traveler's, hss. Co. (1963), 175 Ohio St. 303, 305; Atkinson v.

Metropolitan Life bss. Co. (1926), 114 Ohio St. 109, 150 N.E. 748, syllabus paragraph 5). As such, Plaintiffs

assert that the proceeds will be paid to the uewly-designated beneficiary eveu though the insured failed to

coniply with the process set forth in the policy. Id. (citing Rindlaug, supra af. syllabus paragraph 2). Thus,

Plaintiffs argue that Burohfield changed the benefrciaries of the IRA's to Leland and Welch, by expressing

his intent to M'icliaet and by changing his will. Id. at 13-14; Ex. S.

Seeond, Plaintiffs eontend that Burohfield fully cotnplied wilh Wells Fargo's procedures in changing

the beneficiaries of his IRAs. Id. at 14. Plaintiffs argue that Burehfield sueoessfally ehanged the

beneficiaries of the IRAs to Leland and Welch by oompleting the Change of Beneficiary forms in

compliance with Ohio's Uniform Transfer-On-Death Security Registration Act and Wells Fargo's policy. Id.

(cifing Exs. 8, 9; R.C. § 1709 et seq.). Alternatively, Plaintiffs assert that if Burchfield did not completely

comply with Wells Fargo's policy, Burchfield's substantial compliance is sufficient under Ohio law to

change the beneficiaries. Id. at 16 (citiug Kelly v. May A,rsnclate,s Federal Credit Union, 200-8-Ohio-1507,

Summit App. No. 23423). Plaintiffs coutend tbat Burchfield substantially complied with Wells Fargo's
3
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policy by expressing his intent to change the beneficiaries of the IRA accounts and by tnaking the changes in

writing ou the Change of Beneficiary forms. Id. (citing State Mut. Ltfe Assur. Co. of A)n. v. Holmes (Aug.

30, 1988), 1988 Ohio App. LEXIS 3599, Franklin App. No. 88AP-377).

Tlrird, Plaintiffs assert that Burchf'ield's IRA accounts are separate property under R.C. § 3105.171

and as such, pass safely outside any claint by Cyntbia Motris. Id. at 17. Plaintiffs assert that Burchfield's

IRA aecounts were in existence prior to his marriago to Cynthia Morris. Id. at 18. As such, Plaintiffs

contend that the IRA accounts are separate a.ssets traceable by clear and convincing evidence. Id. Thus,

Plaintiffs argue that Burolrfield was free to desiguate fhe beneficiaries. Id.

Finally, in the event that the Court fails to find that Burohfield ehanged his beneficiary from Cynthia

Morris to Leland and Welclt, Plaiutiffs argue that the Cottrt should impose a constructive trust over the IRA

accounts. Id. at 18. Plaiutiffs contend that a consttuctive trust is proper here as Cyntlria Monis would be

tmjustly eliriclted if she were permitted to lceep the property. Id. at 19 (cithig University Hosp. Cleveland,

Inc. v. Lynch (2002), 96 O1rio St.3d 188, 130 772 N.E.2d 105 (intertral oitation omitted). Plaintiffa contend

that wheu a tnarriage ends, the former spouse has no right to the spouse's separate property; Plaintiffs assert

that BLuchfield ancl Cynthia Morris' marria.ge ended on November 6, 2009, when Cynthia Mortis filed for

divorce from Burchfield. id, (citing R.C. § 5815.33). As sucU, Pla'rnt3ffs contend that the IRA accounts

should be paid to Leland and Welch, as intended beneficiaries. Id. at 20.

In response, Cyntltia Mortis argues that Plaintiffs are not eutitled to summary judgment.s Memo. in

Opp. at 1. First, Cynthia Morris argues that she is the sole beneficiary of the IRA atecom'its. Id. at 8, Cynthia

Morris contends that as of March 9, 2007, she was the sole beneficiary of the accounts. Id. at 9. Further,

Cytrthia Morris argues that the Cltange of Beneficistry fonns, allege(ily signed by Burclrfield, do not affect

her tiesignation as beneficiary. Id, CyntUia Morris oontends that the Cliange of Beneficiary forms ueeded to

be received by Wells Fargo, prior to Buirohfielcl's death, in order to take effeat. Id. at 9-10, 12-13. Cynthia

Moi•ris argues that the fotmts were not delivered to Wells Fargo and Burchfield's right to clesignate

° Montgotnery Coturty Loe. R. 2.05(E)(1) states "[tn]emoranda in sttpport or in opposition to any motion or application
to the Court shall not exceed twenty (20) pages and otherwise shall comply with Mont. Co. C.P.R. 1..15(I)(B). The page
litnitation may be modified by the Court for good cause shown and ttpon sach conditions as set by the Cour[." Loc. R.
2.05(L)(1). Cyntbia MoiTis' Memoratduni in Opposition is twenty-5ve (25) pages in length; althongh Cynfhia Morris
requested an extension of time to file her response due to the length of Plaintiffs' Motion for Summary Jttdgment, the
Court notes that Cyuthia Monis failed to reqttest au extension of tlie page limit imposed by the Local Rules.
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beuefieiaities term'rnated on d®ath. Id, at 13 (citing Finch t^ Key Banlc Natl. Assn., 2002-Ohio-3082, Franlcl'ni

App. No. OIAP-884). Regardless, Gyntlria Morris assetts that the Change of Beneficiaty forms are not valid

as the signature ou the fortns is forged. Id. at 10. Cyiitliia Mortis discredits Jeff Miller's opiniou that the

siguature on the Change of Beneficiary forms is that of Burchfield as Jeff Miller is not a handwrit'nig expert

and presents evidence of Harold F. Rocliu, a certified docutnent examiner, who opined that the signature on

the forms is not that of Burchfield. Id. at 10-11; Affidavit of Harold F. Rodin ("Rodiu Aff.") at ¶10, Thus,

Cyntlila Mortis argues that Burchfield never executed the Change of Beneficiary fortns and she remains the

benefieiary of the IRA accounts. Id. at 12,

Next, Cyiitliia Morris argues that the IRA accounts constitute marital property. Id. Cynthia Morris

contends that R.C. § 3105.171 states that "when either spouse makes a labor, money, or in-Idnd contribution

that causes an increase in thc value of separate property, that 'ntcrease in value is deetned marital property,"

Id. at 14 (citing R.C. § 3105.171(A)(3)(a)(iii)), Cyntliia Morris asserts that Burebfield deposited Seventy

Four Thousand, Sixty-Two Dollars and Forty-Seven Conts ($74,062.47) 'nito his IRA aeeouut (1930-1587) in

May 2008, after Cynthia Morris and Burcchfield ware married. Id. at 14. As a result of this deposit, Cynthia

Morris argues that the IRA accottnt is marital property. Id. As such, Cynthia Morris asserts that the Chauge

of Beneficiary forms are invalid, as she never oonsented to the change of beneficiay and never signed the

Change of Beneficiary forms. Id. at 14-15, Ex, 8, Affidavit of Cynthia MorTis at ¶28. Thus, Cyiitliia Morris

argues that Plain6ffs' cannot unilaterally waive Cynthia Morris' rights to ilre marital properly. Id. at 15,

Cynthia Morris asserts that regardless of wltether Burchfreld actually signed the Cliauge of

Beneficiary forms and regardless of whether the forms were actually delivered to Wells Faigo, Burcltfield

was probibite(i from changing the beneficiaries on the IRA accounts pursuant to the temporary restraining

order ("TRO") issued by tlte Darlce County, Oltio Domestic Relations Court. Id. Cyiitliia Morris asserts that

she sought and was granted the TRO agaiust Burcltfield when she filed for divorce on November 2, 2009,

tlms prohibiting Burcltfield ftom transferring any present or later acquired interest of aither party in any

asset. Id. at 15-16 (citing Ex. D). As such, Cynthia Morris argues that any change after BwChfield was

served with ttotice of the TRO ou November 5, 2009, is prohibited by Ohio law. Id. at 16,

Next, Cynthia Morris contends that Wells Fargo did not waive the benefieiaty designation

procedures for tlie IlZA accounts. Id. Cynthia Morris asserts that IRA accounts are governed by R.C. §
5
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1709.09 aud contends that R.C. § 1709.09(A) required Wells Fargo to transfer the accounts to the transfer-

on-deatlt beneficiary. Id. at 17 (citiug R.C. § 1709.09(A)). In order to have chauged the beneficiary, Cynthia

Morris argues that Burchfield would have had to (1) sign the Change of Beneficiary form; (2) deliver the

form to We1Ls Fargo; and (3) with respect to the IRA account 1930-1587, Cyntltia Morris would have needed

to sign the fornt as well, Id. Cyntlria Morris assetts that none of these requirements occurred. Id.

Cynthia Morris further asserts that Burchfield failed to comply with Wells Fargo's written policies

and that substantial ccmpliance with Wells Fargo's policies is insufficient to change the beneficiaries. Id at

19, 21. In support, Cyutbia Morris cantends that Burchfield was aware of the proper policies required to

change beneficiaries, as lie successfully ellanged his beneficiary on March 8, 2007. Id, at 21. However, hi

this instance, Cynthia Morris argues that Burchfield neither signed nor returned the forms to Wells Fargo.

Id. at 22. Lastly, Cynthia Morris argues that a constructive trust is not proper. Id. Cynthia Morris argues

that Plaintiffs have failed to identify any evidence suggesting that it is unjust and inequitable for Cynthia

Morris to be the beneficiary of the IRA accounts. Id, Therefore, Cyntltia Morris argues that sunnnary

jadgment is not proper. Id. at 24.

Wells Fargo filed a response to Plaintiffa' Motion for Partial Sutnmary Judgmeut asserting that it has

no clairv to the funds at issue in this case and it will abide by the Court's decisiou regardiug the disposition

of the property. See, Wells' Fargo Response to Plaintiffs' Mtn. Sutntn. J.

In reply, Plaintiffs eontend that partial summaty judgment is proper. Reply at 1. Plaiutiffs argue that

even if the signature on the Change of Beneficiaty form is forged, Plaintiffs still prevail as a matter of law.

Id. at 3. First, Plaintiffs assert a party attempting to authenticato handwriting need not be an expcyt, Id.

(cititrg Evid. R. 901(B)(2)). Plaintiffs subniit the testimony of Michael and Jeff Miller to establish the

signature on the Change of Beneficiary forms is that of Burchfield. Id at 4. Regartlless, Plaintiffs assert that

Burclrfield's clearly expressed intent to change the beiteficiaries establishes the newly-designated

beneficiaries, even thotigh the insured failed to cotnply with Wells Fargo's policy.' Id, at 5 (citing Rindlaub,

supra).

6 Plaintif£s conteud that Like insurance carriers, custodians of IRAs waive compliauce with change ofbeneficiaiy
procedures when eompeting clairos are made and the custodian interpleads the money to the court. Id. at 5(eiting Kelly,
sttpra at ¶Q16, 18),
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Furtlier, Pla'nitiffs assett that Burchfteld clearly expressed his intent to make Leland aud Welch the

beneficiaries through calls and enzails to Michael, as well as by completing the Change of Beneficiary forms.

Id. at 6-7. Moreover, Plaintiffs assert that Burchfield expressed his intent tlu•ough his will, executed

Decentber 4, 2009, which left the residual of his property to Welch (75%) and Leland (25%). Id. at 7.

Plaintiffs discreclit Cyntlria MoiTis' atgument that Burchfield's clearly expressed intent was expressed in his

suicide note, wltich refereneed Burchfield's love for Cynthia Morris and her children. Id, at 8.

Further, Plaintiffs discredit Cynthia Morris' argument that Burchfield changed his beneficiaries after

having been setved witli a TRO from thc Darke County Dotnestie Relations Court. (el at 9. Plaintiffs

contend that Burchfield "was not served with any restraining orders prior to making any changes to his non-

matital property." Id Moreover, Plaintlffs argue that Cynthia Morris' asgunient that the IRA accounts were

marital property must fail because the accounts were iu existettce prior to tho niarriage and there is no

evidence to suggest that Cynthia Morris contributed to either of the IRA accounts. Id. at 10. As suclt,

Plaint'rffs argue that appreciation of separate property that is not due to the iuput of the spouse's labor,

money, or in-lcind contributions is passive appreciation and remains separate property. Id. Thus, Plaintiffs

argue that tlre IRA accounts are separate from the marital property. Id, at 11.

Next, Plaintiff?; argue that Wells Fargo did not employ a clear policy regarding the cltange of

beucfieiary fortns, Id. at 13. As such, Plaintiffs contend tltat tltere is no "spousal cousent" requiremottt prior

to chauging a beneficiary. Id. at 16 (citing Michael Depo. at 46-47). Further, Plaintiffs contend that the

Cliange of Beneficiary forms were received by Wells Fargo and effecdvely changed the beneficiary of the

[RA accounts frotn Cynthia Morris to Leland aud Welch. Id. at 17-19 (citing Michael Depo. at 27). Thus,

Plaintiffs contend that partial sunnnaty judgtnent is proper and that the IRA accounts should be paid to

Lelaud and Welch, in accordance with the clearly expressed intent exhibited by Burchfield. Id. at 20.

H. LAW AND ANALYSIS

A. SunmtaryJudgment

Sumtnayjudgrnent is appropriately granted when, lookiug at the evidence as a whole: (1) there exist

no genuine issues as to any material facts; (2) reasonable minds could come to but one oouclusion and that

conclusion is adverse to the uon-movitig party; atid (3) the facts demonstrate that the nioving party is entitled

to judgtneat as a matter of law. Hortoiz v. Harwick Chemical Corp., 73 Oltio St.3d 679, 686-687, 1995-
7
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Obio-286, 653 N.E.2d 1196. The nioving party beais the initial burden of demonstrating that no genuute

issues of material fact exist for a trier of fact to deterniine. Harless v. Willis Day Witrehousing Co. (1978),

54 Ohio St.2d 64, 66, 375 N.E.2d 46. All doubts niust be resolved in the favor of the non-moving patty.

Murphy v. Reynoldsburg, 65 Ohio St.3d 356, 358-359, 1992-Ohio-95, 604 N.E.2d 138. The non-tnoving

party must not rest on mere allegations or its pleaclings alone, but must set fortlt specific facts to show

sununary judgtnent is inappropriate. Id. If the moving party seeks summary judgtnent on the basis of an

affirmative defense, the moving party must detnonstrate no geuuiue issue of material fact with respect to

eveiy eletnent of thc defense. McC'oy v. Maxwell, 2002-Ohio-7157, ¶33, Portage App. No. 2001-P-0132.

Once the moving party has discharged its hrifial bur•den, the burden shifts to the non-movhig party to

prove that issues exist for trial. Chaney v. Clm•lc Cly. Agricultural Soc. (1993), 90 Ohio App.3d 421, 424,

629 N.E,2d 513. If the moving party has satisfied its initial burdei, the non-moving party then has a

reciprocal burden outlined in Civ. R. 56(E) to set forth specific facts showing that there is a genuine issue for

trial and, if the non-movattt does not so respond, sutntnaty judgment, if appropriate, shall be entered against

tbe uon-moving party. Dresher• v. Burt, 75 Ohio St.3d 280, 293, 1996-Ohio-107, 662 N.E.2d 264. A court

cannot weigh credibility when consideting eviclentiary material presented in favor of, or in opposition to, a

sunnnary judgnieut tnotion. Whiteside v. Conroy, 2005-Ohio-5098, ¶75, Franklin App. No. 05AP-123.

B. An.adysis

Here, thc Court finds that Plaintiffs' M:otion for Partial Sunanary Judgment is not well-taken. First,

Plainfiffs contend that Btn•chfield fully eomplied with Wells Fargo's procedures in changing his betteficiaries

or, alternafively, substantially complied with Wells Fargo's policy. The Court notes that Wells Fargo's

eltange of beneficiary policy states "[e]lients may tuake a change to their beneficiary desiguation at any time

(note: certain beueficiaty destinations may be subject to certain requirements, e.g. spousal consent in

convnuuity property states, etc). To niake a cliange, the client must complete the IRA Change of Beneficiary

aud Indenmifieation Fortn [], Once the completed and signed form has beett received, update the olient's

beneficiary designation via Accomrt Maintenance Service Request.***" Plfs.'Mtn. Suinm. J. at Ex. 9. On

or about March 8, 2007, Burchfield designated Cynthia Morris as the sole beueficiary of the IRA accounts.

Cyntlda Moffis Mcmo. in Opp. to Plfs,' Mnt. Summ, J. at Exs. IC-11, K-12, IC-13; Michael Depo. at. 26-27,
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41-42. Plaintiffs contend that Burchfield then cltauged the beneficiary of his IRA account fi•oin Cynthia

Morris to Welch aud Lelaud. Plaintiffs assert that Burchfietd infornred Michael of his impending divorce

and Itis desire to remove Cynthia Morris as beneficiary and add Welch and Leland as new beneficiaries.

Micltael Depo. at 13-14. Michael thon prepared tlte Cliange of Beneficiary forms and mailed them to

Burchfield. Michael Depo. at 13-14, 18-19, Burchfield failed to retunt these forms to Wells Fargo; rather,

the Chauge of Beneficiay fortns were fouud with Burchfield's purported signature, atnougst his belongings

after his death. Michael Depo, at 22-23; Miller Aff. at ¶ 5. On or about January 25, 2010, Micltael delivered

the Change of Beneficiary forms to his ruanager, Jamie Phillips. Michael Depo, at 24.

Here, the Court finds that Burchfield failed to comply with Wells Fargo's policy regarding clu•tnging

the beneficiaries on the IRA accounts. Although Plaintiffs' contend that subniitfing the Change of

Beneficiary forms after Burclifield's death changed tlte beneficiary, the Court finds that Burchfield's rigltt to

change the beneficiaty terminated upon his death. Finch v. Key Banlc Nat'! Ass'ig 2002-Ohio-3082, ¶20,

Fraukliu App. No, OIAP-884. At the time of Burcltfield's death, the only beneficiaty on file witlt Wells

Fargo was Cynttva Morris. Burclifield failed to t•ettu•n the Change of Benefioiaty forms to Wells Fargo; the

Change of Beneficiany fortns were found among his belongings on or about. January 25, 2010, Michael

Depo. at 24. As such, the Court finds that Butnhfield failed to comply witlt Wells Fat•go's ehange of

bene&ciary policy whioh states that once the fornr has bccn sigtted and received, a Wells Fargo eruployee is

instructed to update the client's benefiaiary designation. Plfs.' Mtu. Sunnu. J. at Bx, 9. There is no dispute

that the Change of Beneftciary forms were not received by Wells Fargo until after Burchfield's death,' Tltus,

at the time of Burchfield's deatb, Cyntbia Mortis remained the solo beneficiary of the IRA accounts and

Burclifreld's right to cltange the beneficiary terminated on his death, on December 16, 2009,

Alteruatively, Plaintiffs assert full compliance with Wells Fargo's policy is unnecessary, as

Burchfield substantially eomplied witlt Wells Fargo's chauge of beneficiary poliey. First, the Court finds

tltat R.C. § 1709.01(A) clefines a"beneficiary fortn" as "a registration of a secutity that indicates the present

owner of the security and the intention of the preseut owner regarding the person who will become the owner

r Altlrough the parties dispute whether the signature on the Change of Beneficiaty fonn is authentla, the Cotut finds ihat
this dispate is iinmaterial, as tlrc form was not returned to Wells Fargo, Thtts, Plaintiffs' olaim that Burehfiald changed
the henefieiary on the aceount prior io hls death nntst fail, r•egardless of whethes Bttrchfield's signatitre is atttlic-ntie.
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of the security upmr the death of the present owner." R.C. § 1709.01(A). Further, R.C. § 1709.09(A)

provides that a"ta•ansfer-on-death resulting from a registration in beneficiaiy forni is effcctive by reasons of

the contract regarding the registratiou between the owner of the security and the registeting eutity and by

reason of sections 1709.01 to 1709.11 of the Revised Code and is not testainentary." R.C. § 1709.09(A). As

sueh, the IRA beneficiaries are determined based on the contract on file with Wells Fargo at the time of

Burchfield's death, naming Cyttthia Morris as sole beneficiary. Moreover, the Court fiuds that Burchfield

was fanilliar with Wells Fargo's policy in cltangittg beneficiaries, as he successflilly completed and retutzied

tlte cliange of beneficiary forms in Mareh 2007. Tlius, Plaintiffs' argument tltat Burehfield substantially

complied with Wells Fargo's policy by expressing his intent must fail.

Plaintiffs further argue that Wells Fargo waived any requirenrent that Burohfield was required to

comply with its written policy to chauga his beneficiaries. Plaintiffs' contend that if tlia 'nisurer interpleads

proceeds, it waives any uiterest in resolving the claims, including tha eaforcenient of the policies and

procedures for chattging benefieiaries. However, the Court finds that Plaintiffs' argutnent is misplaeed.

Plaintiffs cite Kelly v. May as non-binding authority for the proposltion that a eustodian may waive

cotnplianoe with its change in benefieiary policy when the eustodian files an interpleader action, Kelly,

supra. In Kelly, the owner of the IRA was a single womau and her daughter and nephew both clainied to be

the beneficiary of the aceouut. Id. The appellant in Ke!!y argued the law of iusurance policies was not

applicable to IRA accounts. Id at ¶14. Appellant argued tltat the IRA account was a trust, aud as the

originally designated beneficiaty, he had a vested interest in tlie nioney in the account, Id. The Kelly court

held that the deterniinafion of wltether an IRA aecount was a trust, other tltan for tax purposes, depevds on

whether it satisfied the definition of a trust under Ohio law. Id. at ¶17. The Kelly court held that to constitute

a tiust, tho legal title must inviiediately pass to tlle trustee. Id. The court fomtd that the legal title to the

money in the account remained witlt the account holder and thus the IRA account was not a trust. Id.

Bere, the Court finds that tlie IRA account (ending in 1587) was a marital asset (discussed iii/'ra) that

belonged to botlt Burchfield ancl Cynthia Morris. Thus, the Court finds that the legal right to the fuuds in the
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IRA account (ending in 1587) remained with Cyntbia Morris. As sueh, Burchfield was not free to designate

benefioiaries without Cyntlua Morris' eonsent s

Morcover, R.C. § 1709.09 states that trausfcr-on-death resulting frotn registration in beneficiary

forni is effective based nn contract, and is not testamentary. R.C. § 1709.09(A) (emphasis added). Thus, the

fact that Burchfield clranged his will to leave his residual property with Lelaud and Welch does not affect thc

beneficiary of the IRA accounts. Although Plaintiffs contend this shows Burchfield's clearly expressed

intent, the Court finds that Burchfield's intent is irrelevant, as Burchfield failed to comply with Wells

Fargo's policy (discussed above).

Next, Plaintiffs assert that the IRA accounts were separate property under R.C. § 3105,171 and as

such, Burchfield was free to designate the benePiciaries. However, a pla'nt readhtg of R.C.

3105.171(A)(3)(a)(iii) indicates that all 'nreome and appreciation on sepatatc property, due to tlre labor,

monetary, or in-kiud contribution of either or both of the spouses during the marriage amotnrts to marital

property. Tlius, the fact that Burchfield deposited Seventy-Four Titousaud Sixty-Two Dollais and Forty-

Seven Cents ($74,062.47) into the IRA accottut (ending in 1587) dtlrhtg his marriage to Cynthia Morris,

ueeessarily rnalces the IRA account iuarit•aI property. See, R.C. 3105.171(A)(3)(a)(iii). R.C.

3105.171(A)(3)(a)(iii) does not contemplate which spouse contributes to the account, only that either or both

of the spouses make a monetary coutribution to the account during tlrc marriage. Sea, Midden.dorf v.

Middendorf, 82 Ohio St.3d 397, 400-401, 1998-Ohio-403, 696 N.E,2d 575. Although Plaintiffs assert that

the IRA account was in existence prior to the marriage, the Court frncis this fact irrelevant in light of the plain

language of the statute. As suoh, Burchfield was not froe to designate Leland aud Weloh as beneficiaries, as

the account was marital property shared between Burolifield and Cynthia Morris. Further, the Court finds, as

discussed above, that Burchfield failed to properly change the beueficiary of either IRA account. Tbus,

Cynthia Motlis is the sole beneficiary of both IRA accounts,

Last, Plain6ffs assert tlrat the Court should impose a constructive trust over the IRA accotntts, as

Cyutliia Morris would be unjust.ly enriched by receiving ttie accounts. "Unjust enrichment of a person occurs

whan behas and reta'nts tnoney or benefits which in justiee and equity belotig to another," Hurnrnel v.

s Cynthin Morris testified that slie neither agreed to siga a cbange of beneficiary form nor consent to being removed as
the beneficiary, Morris Aff. at ¶28.
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Humniel, 133 Ohio St. 520, 529, 14 N.E.2d 923. "A construct9ve trust is a`ttust by operation of law that

arises contraiy to iptentiori and in iuvitutn against one who, by fraud, actual or constructive, by duress or

abuse of confidence, by cornrnission of wrong, or by any form of unconscionable conduct, artifice,

concealtnent, or questionable tneans, or who in any way against equity aud good couscienee, either has

obtainad or holds the legal right to prroperty that he ougit not, in equity and good conscience, hold and

enjoy'***." Fischbach v. Mercuri, 184 Ohio App.3d 105, 119, 2009-Ohio-4790, ¶58, 919 N.E.2d 804.

Here, Plain6ffs argue they are entitled to a constructive trust on the IRA proceeds, as Cynthia Mortis would

be unjustly enriched if she were allowed to keep the proceeds, pursuaut to R.C. § 5815.33. R.C. § 5815.33

instructs that upon divorce, dissolution of maTiage, or annulnient of niatriage, the designated beneficiary

spouse shall be deemed to have predeceased tlre spouse who rnade the designation of beneficiaiy. R.C. §

5815.33(B)(I). Plaintiffs assert that "if a spouse accidentally leaves a spouse on an IRA, tlre non-tuartied

and living spouse does rtot receive a benefit upon the death of the otlrec" Plfs.' Mtn. Sunun. J. at 19.

Plaiutiffs corttend that tlte mart9age terminated on November 2, 2009, when Cyntltia Morris filed for divorce.

First, the Court finds that there is no evidence in the record to sitpport a 6nding that therehas been

eonduct to warrant the creation of a constructive ttust. Seeond, the Cow-k fiuds that. Burchfield and Cynthia

Morris were still legally married at the time of Burchfield's death, regardless of the state of their marriage, as

no divorce decree had been filed. Tlttts, Plaintiffs' argurnent. that the "non-married and livinrg spouse does

not receive a benefit upon the death of another" niust fail, as Burchfield and Cyntlria Morris were still

matried at ttie time of Burehfield's death. Plaiutiffs failed to provide the Court with auPhority indicating that

a marriage terininates on the date a party filed for divorce. Therefore, the provisions of R.C. § 5815,33,

which revoke designation of spouse as a beneficiary, are inapplicable to the case at hand as the marriage had

not yet terminated.

III. CONCLUSION

For the reasons stated above, Plaintiffs' Motion for Partial Summary Judgment is DENIED.

SO ORDERED:

JUDGE MARY WISEMAN
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Olrio Statutes

Title 17. CORPORATIONS - PARTNRRSIIIPS

Chapter• 1709. UNIFORM TRANSTT.+R-ON-DRATR

SECURITY REGISTRATION ACT

lncludes legis[ation filed in tAe Secretnry of Sdate's office
through 10/21/2011

§ 1709.01.. Uniform transfer-on-deatlt security

registration act definitions

As used in sections 1709.01 to 1709.11 of tlre Revised
Code, unless the context otherwise requires:

(A) "Benefieiary fornt" means a registration of a seourity

that indicates Ihe preseut owner of the security and the

intention of the present owuer regarding the person who

wilt becotne the owner of the security upon Ore death of

the present owner,

(B) "Devisee" meaus auy person desiguated in a will to
receive a disposition of real or persottal property.

(C) "Heirs" ntenns those persons, iuciuding the surviving

spouse of a decedent, who are entitled nnder the statutes

of intestate succession to the property of an intestate

decedent, including, wheu applicable, section 2105.06 of

the Revised Code,

(D) "Person" means an individual, a corporatiou, au
organization, or otlrer legal entity.

(E) "Personal representative" includes au execntor,

admiuistrator, successor personal representative, special
admiuistrator, and persous who perform substantially the

same function under the law governiug their status.

(F) "Property" means anytlting that may be the subject of
ownership, including, but nnt limited to, real and personal
property and any interest in real or personal property.

(G) "Register," including its derivatives, meaus to issue a

certificate showiug the ownership of a certificated

security or, in the ease of an uncertificated security, to

initiate or transfer an account showing ownership of that

secttrity.

(I-I) "Registering entity" ineans a person who originates

or transfers a security title by registration and iucludes,

but is not liinited to, a fuancial institution maintaining

securtty aecounts for ctistomers, a securities dealer or

broker maintaining security accounts for customers, and a

transfer agent or otlrer person acting for or as an issuer of

securities.

(I) "Security" has the sante meaning as in division (B) of
section 1707.O1 of tho Revised Code and inclndes, but is
not limited to, a certificated secttrity, an uncertificated
secnrity, and a security accoutrt.

(S) "Secmity account" means eititcr of the following:

(1) A reiuvestment account associated witlt a security; a
securities accouut with a financial institution or a
securities dealer or broker and any cash balance in a
brokerage accouut with a financial institution or a
securities dealer or broker; or cash, interest, earuings, or
dividends earued or declared on a security in an accotmt,
a reinvestnrent account, or a brokerage account, whetlrer
or not credited to the account before the owner's death;

(2) A cash balauce or other property held for or due to the
owner of a security as a replacement for or product of au
accotnt security, whether or not credited to the accouut
before the owner's death.

History. Effective Date: 06-23-1994
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Ohio Statutes

Title 17. CORPORATIONS - PARTNERSIIIPS

Clmpter 1709. UNIFORM TRANSPER-ON-DEATII
SECURITY REGISTRATION ACT

Includes all legislation filed wlth (he Secretary of State's
Offrce through 319/2012

§ 1709.04. When socririty is registered in beneficiary

forin

A security, wlrethcr evidenced by a certiGcate or account,

is registered in beneficiary form when the registration

includes a designation of a bene6ciary to take the

ownership of the security at the fime of the death of the

owner or the deaths of all multiple owners.

History. Effective Date: 10-01-1993
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Ohio Statutes

Title 17. CORPORATIONS - PARTNERSHIPS

Clrapter 1709. UNIFORM TRANSrCR-ON-DEATII
SRCURPPY R)3GISTRATION ACT

Includes (egislationftled in the Secretaty ofState's office

through 10/21/2011

§ 1709,07. Death of sole owner or last to dic of all

inultiple owners

Subject to the limitafious of section 5731.39 of the

Revised Code, on the death of a sole owner or the last to

die of all inultiple owners, ownership of a security

registered in beneficiary form shall pass to the

beneficiary or beneficiaries who stirvived all owners. On

proof of death of all owners and compliance with auy

applicable requirements of the registeriug entity, but

subjeot to the limitations of section 5731.39 of the

Revised Code, a security registered in beneficiary fornt

may bc reregistered in the name of the beneficiary or

beneficiaries who survived the death of all owarers. Until

divisinn of the security after the death of all owners,

multiple beneficiaries suviving the death of all owners

hold their ioteresfs as teuants in cotnmou. If no

beneficiary survives the death of all owners, the secnrity

shall be included in the estate of the deceased sole owner

of it or the estate of the last to die of all multiple owners

of It.

History. Cffective Date: 10-01-1993
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Ohfo Statutcs

Title 17. CORI'ORATIONS - PARTNERSHIPS

Chapter 1709. UNIFORM TRANSFER-ON-DEATH
SECURITY REGISTRATION ACT

Includes legisfation filed in the Secretary of State's office

through 10/2112011

§ 1709,08. Registering cntity

(A) A registering entity is not required to offer or to

accept requests for security registration in beneficiary

form. If a registratiou in beneficiary fortn is offered by a

registering eutity, the owner requesting reglstration in

beneficiary forni assents to the protections given to the

registering entity by sections 1709.01 to 1709,11 of the

Revised Code.

(B) By accepting a request for registration in beneficiary

fortn of a security, a registeritig entity agrees that the

registration will be implemetited as provided in sections

1709.01 to 1709.11 of the Revised Code.

(C) A registering entity is discharged from all clairns to a

security hy the estate, creditors, heirs, or devisees of a

deceased owner if it registers a transfer of a security in

accordance with Section 1709.07 of the Revised Code

and does so in a good faith reliance on the registration, on

sections 1709.01 to 1709.11 of the Revised Code, and on

infortnation provided to it by an affidavit of the personal

representative of the deceased owner or by the surviving

beneflciary or the representatives of the surviving

beneficiary or on otlter ioforniation available to the

registering entity. The protections of sections 1709.01 to

1709.11 of the Revised Code do not exteod to a

reregistration or payment made after a roglstering antity

has received a written notice frotn any claitnant to auy

hrterest in the security that objects to the itnptementation

of a registration in beneficiary form. No other noficc or

other information available to the registering entity shall

affect its right to proteetion uuder secttons 1709.01 to

1709.11 of dte Revised Code.

(D) The protection provided by sections 1709.01 to

1709.11 of the Revised Code to the registeriug entity of a

security does not affect the rights of beueficiaries in

disptttes between themselves and other clainwnts to

ownership of Lhe security trunsferred or its value or

proceeds.

History. Effective Date: 10-01-1993
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Ohio Statutes

Title 17, CORPORATIONS - PARTNTiRSIIIPS

Chapter 1709. UNIFORM TRANSFLZR-ON-DPATII
SECURITY RGGISTRATION ACT

Includes legislation flled in the Secretary of Sta(e's office
through 10/21/2011

§ 1709.09, Transl'cr-mo-death is not teshunentary

(A) Any transfer-on-deatlr resultiug from a registration in

beneficiary form is effective by reasoo of the contract

regarding the registration between ttre owner of the

security and the registeriug entity and by reason of

sectious 1709.01 to 1709.11 of the Revised Code and is

nottestamentary.

(B) Sections 1709.01 to 1709.11 of the Revised Code do

not limit the rights of creditors of the ownrers of secnrities

against beneficiaries and other transferees under other

laws of this state.

History. EPfective Datc: 10-01-1993
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Ohio Statutes

Title 17. CORPORATIONS - PARTNCRSIIIPS

Chapter 1709. UNIFORM TRANSFER-ON-DEATH
SGCIIRITY REGISTRATION ACT

!nc/udes fegtslationflled in the Secretary of State's office

through 10/21/2011

§ 1709.10. Establish te•tns and conditions

(A) A registering entity offering to accept registrations in

beneficiary form may establish the terrns and conditions

under which it will receive and implement requests for

registration in that form, including requests for

cancellation of previously registcred transfer-on-death

betieficiary designations and requests for reregistration to

effect a change of beneficiary. The terms aud eonditions

so established tnay provide for proving death, avoiding or

resolving any probleins concerning fractional shares,

designatiug pritnary and contingent beneficiaries, and

substituting descendants of a nauied beneficiary to talce in

place of the named betieficiary when he dies.

(B) Substitution may be indicated by appending to the
name of the primary betieficiary the letters "Idps,"
standing for lineal descendants per stitpes. This
designation substitutes the descendants of a deceased
beneficiary who survive the owner of a security for a
beneficiary who fails to so survive, ttre descetidants to be
identified and to share in accordance with the law of the
domicile of the beueCiciary, at tbe time of ttie death of the
owner, governing inheritance by descendants of an
intestate.

(C) Other forms of identifyiog beneficiaries who are to

take on one or tnore contingencies, and rules for

providing proofs and assttrances ueeded to satisfy

reasonable concerus by registering entities regurding

eonditions and identities relevaut to accurate

implementntion of registrations in betieficiary fortn, tnay

be contained in the terms and conditions of a registering

entity.

History. Effective Date; 10-01-1993
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Ohio Statutes

Title 57. TAXATION

Chapter 5731. ESTATE TAX

/ncludes all legislation f[led with the Secretary of Slate's

Off,ce through 3/9/20I2

§ 5731.39. Written consent of tax commissioner to

transfer of assets

(A) No corporation organized or existing under the laws

of this state shall trausfer on its books or issue a new

certificate for any sltare of its capital stock registered in

the name of a decedent, or in trust for a decedent, or in

the mmme of a decedent and another person or persons,

without the written consent of the tax comtnissioner.

(B) No safe deposit company, trust cotnpany, finaucial

iustitution as defiued in division (A) of section 5725.01

ofthe Revised Code or other corporation or persou,

having in possession, control, or custody a deposit

standing in the natne of a decedent, or in trust for a

decedent, or in the uame of a decedent and another

person or persons, shall deliver or trauster an amount in

excess of three-fourths of the total valae of such deposit,

including accrued hrterest and dividends, as of the date of

decedent's death, without the written consent of the tax

cominissioner. The written consent of the tax

comtnissioner need not be obtaitred prior to the delivery

or transfer of ainouuts haviug a value of three-fonrths or

less of said total value.

(C) No life insurance company shall pay the proceeds of
an annuity or niatured endowment contract, or of a life
insurance contract payable to the estate of a decedent, or
of any other insurance contract taxable ttndcr Chapter
5731, of the Revised Code, witltout the written consent of
the tax cotnmissionen Any life insurance cotnpauy nray
pay the proceeds of any insurance coutract tiot specified
in tltis division (C) without the written consent of the tax
conmiissioner.

(D) No trust cotnpany or other corporatiou or person shall

pay the proceeds of any death benefit, retirement, pension

or profit sharing plau in excess of two thousand dollars,

withotrt lhe written consettt of the tax cotnntissioner.

Sttch trtist company or othcr coiporation or person,

however, may pay the proceeds of any death benefit,

retirement, peusion, or profit-sharing plnn which consists

of insurance on the life of the decedent payable to a

beneficiary other than the estate of the insured without

the written consent o1' We tax couunissioner.

(E) No safe deposit conrpany, trust company, financial

institution as defrued in division (A) of sectiou 5725.01

of the Revised Code, or other corporation or person,

having in possession, control, or custody securities,

assets, or other property (inclttding the shares of the

capital stock of, or other interest in, such safe deposit

company, trust oonipany, fiuaucial institutiou as detii ned

in division (A) of section 5725.01 of the Revised Code,

or other corporation), standing in ttre narne of a decedent,

or in trust for a decedent, or in the nanie of a decedent

and another person or persons, and the trausfer of which

is taxable under Chapter 5731. of the Revised Code, shall

deliver or transfer any such securities, assets, or other

property which have a value as of the date of decedent's

deatb in excess of three-fourths of the total value thereof,

without the written cousent of the tax commissioner. The

written consent of the tax comtnissioner need uot be

obtained prior to the delivery or transfer of aoy such

securities, assets, or other property having a value of

three-fourtbs or less of said total value.

(F) No safe deposit compauy, financial institution as

defined in division (A) of section 5725.01 of the Revised

Code, or other corporation or person having possession or

control of a safe deposit box or similar receptacle

standing in the name of a decedent or in the name of the

decedent andanother person or persons, or to which the

decedent had a right of access, except wheu such safe

deposit box or other receptacle stauds in the natne of a

corporation or partnership, or in the name of the decedent

as guardiao or execntor, shall deliver any of the contents

thereof unless the safe deposit box or similar receptacle

has been opened and iuventoried In the presence of the

tax commissioner or the commissioner's agent, and a

written consent to trattsfer issued; provided, however,

that a safe deposit company, financial institutiou, or otlter

corporatiou or person ]taviog possession or coutrol of n

safe deposit box may deliver wills, deeds to burial lots,

aud iusurance policies to a representative of the decedent,

but that a representative of the safe deposit company,

financial institution, or other corporation or person tnust

supervise the opening of the box and make a written

record of the wills, deeds, and policies reinoved. Such

written record shall be included in the tax cominissiotter's

inveotory records.

(G) Notwithstanding any provision of this section:

(1) The tax commissioner may authorize any delivcry or

transfer or waive any of the foregoing requirements under

such terms aud couditions as the comniissioner may

prescribe;

(2) An adult care facility, as defined in section 5119.70 of

the Revised Code, or a lrotne, as defined in sectiou

3721.10 of the Revised Code, tnay u'ansfer or use the
money in a persoual needs allowance account in

accordance witlt sectiun 5111.113 of the Revised Code
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without the written oonsent of the tax commissiouer, aud

without the aecount having been opened and iuventocied

in the presence of the commissiouer or the

commissioner's agent,

Failure to comply with this section shall render such safe
deposit company, trust cmnpany, life insurance compnny,
financial institution as defined in division (A) of section
5725,01 of the Revised Code, or other corporation or
person liable for the amount of the taxes and interest due
under the provisions of Chapter 5731, of the Revised
Code on the transfer of sucit stock, deposit, proceeds of
au annrtity or matured endowinent contract or of a life
insurance contract payable to the estate of a decedent, or
other insurance contracttaxable under Chapter 5731. of
the Revised Code, proceeds of any death benefit,
retirement, pension, or proGt sharing plan in excess of
two thonsand dollars, or securities, assets, or other
property of any resident decedent, and in addition thereto,
to a penalty of uot less than five hundred or rnore than
five thousaod doflars.

IIistory. Amended by 129th General Assetnbly File No.

28, I-1B 153, §101.01, eff. 7/1/2011.

Effective Date: 11-15-1995;06-30-2005
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United States Statutes

Title 26.Internal Revenue Code

Subtitle A. Incotne Taxes

Chapteo• 1. NORMAL TAXES ANI) SURTAXES

Snbclrapter D. Deferred Compensation, Etc

Part I. PENSION, PROFIT-SHARING, STOCK

BONUSPLANS,BTC

Subpart A. General Rnlc

Current through P.L. 383

§ 408.Individnal retirement accounts

(a)

Irtdividual retiroment account

For purposes of this section, tlle term "iudividual
refirement account" nreatrs a trust created or organized in
the United States for the exclusive benefit of au

iudividual or his beneficiaries, but only if tbe written
governing instrutnent creating the trust nleets the

following requheulents:

(1)

Except in the case of a rollover contribution described in

subsection (d)(3) in [1] section 402 (c), 403 (a)(4), 403

(b)(8), or 457 (e)(16), no com'ribution will be aocepted

unless it is in cash, and contributions will not be accepted

for the taxable year on belralf of any individual in excess

of the amoant in effect for sttch taxable year under

secfion 219 (b)(1)(A).

(2)

The trustee is a bank (as defiued in subsectiml (n)) or
such other person who demonstrates to the satisfaction of
the Secretary that the manner in which such other person
will administer the trust will be consistent with tbe

relfuirements of this section.

(3)

No part of the trttst ftinds will be invested in life

insurance colltracts.

(4)

The interest ot' an individual in the balance in his

account is nonforfeitable.

(5)

The assets of the trust will not be conimingled with otlier

property except in a common trust fuud or common

investmentfund.

(6)

Under regulations prescribed by the Secretary, rules
similar to the rules of section 401 (a)(9) and tlre
ineidentai death benefit requirements of section 401 (a)
shall apply to the distribution of the entire interest of an
individual for whose bene6t tlle trust is maiutained.

(b)

Individual retirement annuity

For purposes of this section, tlre terni "individual

retiretnent annuity" means an annuity contract, or an

endowment contract (as determined under regulations
prescribed by the Secretary), issued by an insttrance
company which meets the followiug requirements:

(1)

The contract is not transferable by the owner.

(2)

Under the contract-

(A)

the preminnrs are trot fixed,

(B)

the aunual preinimn on behalf of any individuul will not

exceed the dollar amount in effect under section 219

(b)(1)(A), and

(C)

any refnnd of premiums will be applied before dre close
of the calendar year following the year of the refund
toward the paytnent of future premiunrs or the pnrchase

of additional beuefits.

(3)

Under regulations prescribed by the Secretary, rules
similar to the mles of section 401 (a)(9) and the
incidental deatlt benefit requirctnetits of section 401 (a)
shall apply to the distributiou of tbe entire interest of the
owner.

(4)

Tlte entire interest of the owner is nonforfeitable.
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