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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ) CASE NO. 1996-0285
_ _ )
Plaintiff-Appellee, ) |
_ ) THIS IS A CAPITAL CASE
-Vs- ' )
) EXECUTION SCHEDULED FOR
JOHN ELEY, ) JULY 26, 2012
) ‘
Defendant-Appellant, ) EMERGENCY REQUEST
) . :

MOTION FOR AN ORDER TO PERMIT DR..JEFFREY SMALLDON
TO OBSERVE JOHN ELEY’S CLEMENCY INTERVIEW WITH
THE OHIQO PAROLE BOARD ON MAY 31, 2012 AT 10:00 A.M.

Counsel for Defendant John Eley request an order from this Court directing the Ohio Parole
Board to allow Dr. Jeffrey Smalldon to observe the interview by the Parole Board with Mr. Eley on
May 31, 2012, at 10:00 am. Counsel for Mr. Eley have grave concerns about Mr. Eley’s current
mental functioning. On May 17, 2012, counsel requested of Cynthia Mausser, Chair of the Ohio
Parole Board, that Dr. Smalldon be permitted to observe Mr. Eley’s interview with the Parole Board
in order to assess as best he can Mr. Eley’s current mental functioning. See Exhibit 1, Letter to
Cynthia Mausser. The request did not seek the Parole Board to act in an extraordinary fashion, as
the Board already permits counsel to observe this interview. On May 25, 2012, Chair Mausser
denied the request. .See Exhibit 2, Email from Cynthia Mausser. For the reasons detailed below,
counsel request this Court exercise its inherent authority over this case and order the Ohio Parole

Board allow Dr. Smalldon to observe the interview with Mr. Eley.



MEMORANDUM IN SUPPORT

Mr. Eley’s competency was first raised in 1986 by his trial counsel. They had concerns that
he was not able to fully understand his legal situation and that he was not ablé to rationally assist
them at trial. The trial court granted their request tb have him evaluated by a psychologist to assess
his competency to stand trial. However, Mr. Eley refused to cooperate fully with any evaluation or
psychological testing. After the trial court ordered Mr. Eley to cooperate With an evaluation, the only
psychological testing that has ever been conducted was in May 1987 by Dr. Doug Darnall.

After the defense rested their mitigation case, the prosecutor requested the case be continued
until the next day so that Dr. Darnall could testify about his evaluation. “Idon't believe a matter this
serious, either way, for the benefit of the defendant or the benefit of the State of Ohio, should be
concluded without hearing from the individual that did the psychological evaluation.” State v. Eley,
Mitigation Tr. at 104. Although Dr. Darnall found Mr. Eley to know right from_wrong, he also
te‘sﬁﬁed that “his personality was such that he may exercise poor judgment and impulsively act out.”
State v. Eley, Mitigation Tr. at 128. In response to a question about whether Mr. Eley understood
that he confessed to the murder, Dr. Darnall testified “I don’t think [Eley] intellectually understood
what would or would not be incriminating.” State v. Eley, Mitigation Tr, at 126. Dr. Darnall was
not asked whether Mr. Eley was competent at the time. See Exhibit 3, Transcript Excerpts from
State v. Eley.

At a deposition in 1996, one of Mr. Eley’s trial cbunsel John Shultz, testified about the
difficulty he had with his client. Shultz described Eley as “very difficult”, and “uncooperative” and
that he did not believe Mr. Eley had a full understanding of the situation. See Exhibit 4, Deposition

of John Shultz. Both Shultz and his co-counsel Thomas Zena found Mr. Eley to be very frustrating



and uncooperative. Shultz had concerns tha‘; Mr. Eley did not comprehend'the legal concepts that
were being explained to him. Counsel had to talk to Mr. Eley as if he were a child, and would talk
to him slowly and using basic one syllable words. For example, Shultz noted that Mr. Eley was not
able to understand the terms “venue” or “jurisdiction.”
In 1;996, during state post conviction proceedings, post conviction counsel had Mr. Eley
evaluated by Dr. Jeffrey Smalldon. See Exhibit 5, Affidavit of Dr. Jeffrey Smalldon, and Testimony
of Dr. Jeffrey Smalldon, State v. Eley, Post Conviction Traﬁscript. Although Mr. Eley refused to
cooperate again with any psychological testing, Dr. Smaildon reviewed various documents pertaining
to Mr. Eley and he met with Mr. Eley for almost four hours. Part of that time, onec of Mr. Eley’s post
| conviction counsel was present thereby allowing Dr. Smalldon to witness the interaction between

Mr. Eley and his counsel. State v. Eley, Post Conviction Tr. at 52-53. At the conclusion of his
~ review of the records and the meeting with Mr. Eley, Dr. Smalldon concluded “there is ample reason
to doubt whether he has the rational appreciation for his legal circumstances that it’s my
understanding he needs to be able to demonstrate in order to produce é legal finding that he’s
competent to proceed.” State v. Eley, Post Conviction Tr. at 79. Further, Dr. Smalldon found “the
rational appreciation for his legal situation, the ability to weigh the choices facing him and so on, is
where I have a major question about his competency to proceed. . . . and 1 also have very significant
doubts about his ability to assist counsel.” State v. Eley, Post Conviction Tr. at 80. “[M]y review
of the history suggests to .rne that whatever deficit appears presently in 1996 were in all probability
present in 1987 as well. There are any number of things which support that impression, for example,
the early educational records which repeatedly describe how intellectually slow and limited Mr. Eley

as.” State v. Eley, Post Conviction Tr. at 82-83.



PROSECUTOR: So is it your testimony you feel that this man cannot make rational
decisions? '

SMALLDON: It’s rﬁy testimony that for a variety of reasons that I've discussed, 1
have very serious questions about his ability to rationally appreciate
his legal circumstances.

Tr. at 92.

Habeas counsel David Doughten had grave concem_s.about Mr. Eley’s mental health and
competency from early in his representation, and especially now with the scheduled execution for
July 26, 2012. See Exhibit 6, Declaration of David L. Doughten. As detailed by Doughten, Mr.
Eley has not assisted with his case and is not able to comprehend rationally his current situation.
Doughten made repeatéd requests that Mr. Eley af Jeast speak to Dr. Smalldon, all of which were
rejected by Mr. Eley for irrational reasons. The prison records reflect aiso that Mf. Eley has refused
all fnental health evaluations in recent years in that institution.

As noted above, John Eley has a long history of irrational -behavior and inability to as‘sist
counsel with his defense. Based on counsel’s observations and other anecdotal evidence, Mr. Eley
may be incompetent to be executéd. Becaﬁse the parolé board has refused to permit Dr. Smalldon

s 2 o t}.g

to sit in on the remote feed of Mr. Eley’s clemency interview in Columbus, the st risk of

t¢ runs the ris
executing an incompetent person in violation of the United States Constitution and the laws of the
State of Ohio. |

In Ford v. Wainwright, 477 U.S. 399, 409-10 (1986), the Supreme Court announced two
important tenets of law that epitomized the common law tradition but demanded affirmative
.prbclamation. First, the Court held that it was unconstitutional under the Eighth Amendment for a

state to execute a man who is mentally incompetent. Jd. at 418. Second, the Court held that a state



court must have sufficient procedures in accordance with the due process clause of the Constitution
to allow defendants to challenge their competency to be executed. I

In Panetﬁ v. Quarterman, 551U.8. 930,947 (2007), the Supreme Court clarified the decision
in Ford, 'h‘olding that a d'efendant must possess a rational connection between the crime and his
execution, and that the defendant must be able to rationally assist counsel with his case.

Ohio Revised Code § 2949.28 attempts to satisfy the Eighth Aﬁaendment and due process
requirements set forth by Ford. O.R.C. § 2949.28(A) defines insanity to mean “the convict in
question does not have the mental capacity to understand the nature of the death penalty and why it
was imposed upon the convict.”

The definition of insanity in O.R.C. § 2949.28(A) provides two criteria that Mr. Eley must
meet in order to be found competent to be executed: (1) Defendant must understand the nature of
the death penalty and (2) Defendant must understand why the death penalty is being imposed upon
- him.

In order to satisfy Ohio’s threshold to obtain a competency hearing, Mr. Eley does not need
to pfov’e with certainty that he satisfies one or both of the two criteria stated above. Rather, he only
needs to show that “probable cause” exists regarding his ability (o understand one or both of these
questions to obtain a hearing. O.R.C. § 2949.28. If granted a hearing, Mr. Eley will need to show by
a preponderance of the evidence that he is not competent to be executed. O.R.C. § 2949.29.

Every attorney who has represented Mr. Eley has believed him to be mentally ill. However,
because of his mental illness and borderline intellectual functioning, Mr. Eley refused time and
again to cooperate with experts, and has therefore never been fully diagnosed or even evaluated. It

is imperative that Dr. Smalldon be able to at least observe Mr Eley at his clemency interview to



enable counsel to properly litigate the Ford claim.'

For the foregoing réasoné, Mr. Eley simply asks this Court to éxercise its inherit authority
over this case and issue an order directed to the Parole Board tb permit Dr. Smalldon to observe Mr.
‘ Eley’s interview, or in the alternative, to allow the proceeding to be videotéped so that it may be
provided to Dr. Smalldon. Without such an order from this Court, Dr. Smalldon will only bé able

to assess Mr. Eley’s current mental functioning through reports from counsel.

Respegtiully subM

VICKI RUTH ADAMS WERNEKE (0088560)
Assistant Federal Public Defender

Capital Habeas Unit

Office of the Federal Public Defender

1660 West Second Street, Suite 750

Cleveland, Ohio 44113

(216) 522-4856

(216) 522-1951 ({ax)

v1ck1 werneke@fd.org

Ol Lpspren Uy, U}

ALAN C. ROSSMAN (0019893)
Assistant Federal Public Defender

17T

Capital Habeas Unit
Office of the Federal Public Defender
1660 West Second Street, Suite 750
Cleveland, Ohio 44113

(216) 522-4856

(216) 522-1951 (fax)

alan rossman{@fd.org

COUNSEL FOR JOHN ELEY

1
Counsel also have concerns that Mr. Eley may be mentally retarded as well.
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CERTIFICATE OF SERVICE
1 hereby certify that on May 25, 2012, the original and 10 copies of the foregoing Motion for

an Order to Permit Dr. Jeffrey Smalldon to Qbserve John Eley’s Clemency Interview with the Ohio

Parole Board on May 31, 2012, at 10:00 A.M. were sent by Fedex to the Office of the Clerk,
Supreme Court of Ohio, 65 South Front Street, 8™ Floor, Columbus, Ohio 43215-3431, and a copy
was served on PAUL J. GAINS, Mahoning County Prosecutor, RALPH M. RIVERA, Assistant
Prosecutor, Office of the Mahoning County Prosecutor, 21 W. Boardman Street, 6" Floor,
VICKI RUTH ADAMS WERNEKE

Assistant Federal Public Defender

Youngstown, Ohio 44503-1426.




~ EXHIBIT 1
Letter to Cynthia Mausser



Office of the
FEDERAL PUBLIC DEFENDER.

NORTHERN DISTRICT OF OHIO
Skyhght Ofﬁce Tower » Suite 750 » 166} West Second Street = Cleveland, Ohio 44113- 1454
Phone: 216-522-4856 - Fax: 216-522-1951 = Website: www.fpd-okn.org

: Branch Ojﬁce.f '
Akron Cerntre Plaza 617 Adams Street Thomas D. Lambros Federal Building and

50 South Main Street, Suite 700 . Second Floor United States Cowrthouse
Akron, Ohio 44308-1830 - Toledo, Ohio 43604-1433 125 Market Street
Phone: 330-375-5739 Phone: 419-259-7370 Youngstown, Ohio 44503-1780
Feoe: 330-375-5738 ) Fax: 419-259-7375 Phone: 330-746-6399
Fax: 330-746-6391
(By Appointment Onily)
May 17, 2012
Cynthia Mausser, Chair
Ohio Parole Board
770 Broad Street
Columbus, Ohio
Re: . Application for Clemency for
John J efﬁey Eley, #A198441
Deax Chair Mausser:

In preparation for the Parole Board interview with Mr. Eley, we offer the following
information for the consideration of the Board members. And we have an unusual request that is
spemﬁc to Mr. Eley’s unique situation.

We have concerns about Mr. Eley’s intellectual functioning, and at the least he is borderline
mentally retarded. We also have concerns that he may be mentally ill and not able to fully
comprehend the full depth of his situation.” We have not been able to have him evaluated fully by
a psychologist as he has refused any such interaction, which has been consistent in his case for
years. We therefore request that our retained psychologist, Dr. Jeffrey Smalldon be allowed to join
one of the attorneys to observe Mr. Eley’s interview with the Parole Board on May 31, 2012, at the
Parole Board offices in Columbus, Ohio. In the alternative, we request that we be allowed to record
the interview electronically while we observe the interview. :

Dr. Smalldon was able to conduct a psychological assessment of Mr. Eley during the post
conviction proceedings despite the fact Mr. Eley refused to cooperate with the neuropsychogical
testing. Dr. Smalldon’s assessment at that time was that Mr. Eley was not competent, as he was not
able to rationally assist counsel or to understand the complexities of his legal situation. See
Affidavits of Dr. Jeffrey Smalldon, dated September 18, 1996, and January 14, 1997. Although a
full battery of neuropsychological testing in which Mr. Eley would cooperate ‘would be the ideal,
Dr. Smalidon can make an assessment by observing Mr. Eley’s interaction with the Board members
at the interview. See Declaration of Jeffrey Smalldon, Ph.D., dated May 17, 2012. We, as Mr.
. Eley’s attorneys, are not sufficiently trained in psychology to make an accurate assessment of M.

Eley’s current functioning. :

The issue of Mr. Eley’s competency has been a common theme throughout his litigation.



~ Letter to Cynthia Mausser, Chair , May 17, 2012
In Re: John Eley, #A198441 | ‘ Page 2

- Every attorney who has ever represented Mr. Eley, from trial counsel to current habeas counsel,
have expressed their concerns about his ability to comprehend fully and to rationally assist counsel.
See Affidavit of Thomas Zena, Esq. Mr. Eley’s sister, Susan Laury, had to file a Next Friend
Petition for Writ of Habeas in 2002 because an execution daie had been set and Mr. Eley would not
avail himself of his right to litigate his case in federal court. The judge assigned to that case stayed
his execution based on her initial filing. See Next Friend’s Motion for a Competency Evaluation
and for the Appointment of a Mental Health Expert, Susan Laury, sister, as next friend for John ‘
Jeffrey Eley v. Bagley, Case No. 02-1994, filed March 19, 2003; Affidavit of Gregory Meyers.

Your assistance with this issue by granting our unique request would ensure that the Stéte
of Ohio does not execute a potentially incompetent man. We are available should the Board need
further information or if you have concerns about our request.

Sincerely,

Vicki Werneke

Assistan}[jubﬁc Defender

Alan Rossidan
Assistant Federal Public Defender

TrYY T

vV W .0Imo
Enclosures

cc: . Kim Kutschbach, Deputy Legal Counsel for Governor Kasich
David Doughten, Co-counsel for Mr. Eley
Charles Wille, Assistant Attorney General -



Declaration of Jeffrey Smalidon, Ph.D.

L J effmy Smalldon PLD., declare undar pmalty m" pegury the foi]owmg 1s true and correct
to the best of my knowledge and belief.
I. Iamalicensed psychologist in the State of Obia. .
2. I have been retained by the Office of the Federal Public Defender for the Nerthern
District of Ohio to assist in the clemency case for John Eley, #4198441.
| 3, I ;vas previously invelved m Mr. E';Iey-‘s égse during his state post conviction
proceedings before the Mahoning County Court of Common Pleas.
4. During the posilconviczf;ign pmceedi'nég 1'was asked by his post conviction egunsel
to ascertain ﬁhcthfzx M. Bley may have bz‘e:u incompétent at vial, and whether he
. was incémpetent at the time of the pq;:t s:onvictien proceedings. I reviewed several
records concetning Mr Eicy and in temcwed bim for about three hOﬂﬁ Tattempted
to do psychologcal testing of Mr. Eley at that time, but he refused Eo pan:mpate in
‘amy such avaluauon . . _ .
3. Based on my mtervxew with Mr. Elcy and my teview of the rccords I had serious E
: questmns and concerms about Mr F ley's ccrmpetency It was clear to me at that tme
Mr. Eley lacked the al;;_h_ty o ratignally appxeczate }us legal situation and tp make |
ratiopal aﬁd informeci :ie:r;isis_}n as they relate to his conviction and death segtimc&,.
and to gssi.st his counsel -in h_i.s post copviction pxdceedings.
6. I have been informed by cugrent counsel with the Office of the V_cheral Public
Defender that the Parqle Board will be conducting an intenriew Wiﬂ':t Mz, Eley on
May 31, 2012. B@cause Mr, Eley has raﬁlsed to allow any further psychologzcal |
ev akumon or to even meet with comssl it would greatly assist and mfenn my

Page | of Z Declaration of Jeffrey Smalldon
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assessment as to his current functioning if I could at i_f:ast observe Mz. Eley's

' nteraction with the Parole Board. Because of my training apd e.x:per,iem;,e, I wiil be
able to assess Mr. Bley®s carent ﬁmctiqhing far tnore effectively if able to watch the
interview first hand, rather than recﬁ:ivé'any reports from other untrained é_yes whe

may observe the intervigw. ©

'--'SZ%L/{Z _ : | @UM@/ M@\v

Date Teffrey Smalidod, PRD."-

Page 2-of 2 Peclaration, of Jeffrey Smalldon
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- STATE OF OHIO,

 JOHN JEFFREY ELEY,

IN THE COURT GF COMMON PLEAS
MAHONING COUNTY OHIO

- PLAINTIFF-RESPONDENT, |
Case No. 86-CR-484
JUDGE MARY CACIORPO

s

DEFENDANT-PETITIONER,

-_WT.

' STATE OF OH[G

COUNTY OF FRANKLIN, SS 2

I Dr Jeffrey L Sma[[don, after bemg duly cautioned and sworn according to law,,

depose anid state the followlng: _
. 1. On ]uly 15, 1996 [spemwerﬂwreehoms with Jolin Eley, on Death Ruw atthe

Mansﬂeld Con'ecnonal Inssinrtim
2. I have revxewed Mr. ey’s sentenqng phase 1 iransmnt, the exfn‘bm ad%mw-_-r_i as

' evmdence dum:ghls sentencmg phase, and me records and reports cdecter:i by the Oﬂ‘ice of

the Omo Pubhc Defender for Mr, Eley in his post mﬁcﬁon proceed!ngs
3.. @n September 18 199’6 !prepared andszgned an afﬁﬁavifwhtch isiduded my

Onmion ﬁlat ﬂtere lsanfple reason tﬂr qu&iﬁun Wheﬂlﬂ' 1911?: E!ey pcssessa at ﬁr&sent thp A
abily o mﬂonally appredate fﬁs Jegat siation, 2 1 miake mﬁpnal, mfoﬂned décisxons T
) relatmgmhfscase. See ExInbrtS atladled

4 Thinehaveplen chinges siage the ime | sgned it i -

Eley Apx. Vol.7 . -
Y Page 133.
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5. Due to my dlinical background, my time spen with Jofin Eley, and ry review of
his background materlals, t is sefl my opinion that John Eley facks the ability to ratiorkally
appreciate his legal simation and o make rational, Informed decisions as they rele to his

* conviction and death sentence, and to assist his cormsef m his post-conviction proceedings.

Those are the abilfties and éapaciﬁes,‘ of course, that are necessary for & legal finding of

competeqcy.
Further Affiant sayeth natght.

Eley Apx. Vol. 7
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IEFFREY L SI\'{AHDDN PHE. .
Clinical, Fnrcnnc, and Nturopsyémlugml Conmltaﬁan

mnsubsum.l’h_.n aﬁm '
5151 MM Suite A211 — Celiunbns, Oblo 4302553
Tdﬂpllnm &H 4516517 Tdm_pm-éﬂ 45-1-5387‘ .

' COURT OF COMMON PLEAS, MAHONING COUNTY, OHIG

STATEOFOHIO. . ) .  State of Ohio v. Johr Jeffvey Efey
FRANKLIN COUNTY ) o Gase No. 86-CR-484

! br. ]effrey L Smaﬂdon afcer being duly cautioned and sworn accordmg 1o Lw, depose and
state the foﬂawmg- _
1.  lam a-as)échologist licensed to practice In the state of Ohio. My ﬁroféssionaf practice
' i located at 5151 Reed Road, Suite A-Z¥1, Columbus, Ohii 43220, {réce‘iired hy.
Ph.D. from The (Dhio State Unwemty i 1989, and I have Been ﬁcenseﬁ (#43?6)
sinice 1990 Iwauid estimare that since recefving my Ph D, l have ctmdncaed dinical,
~ forensic, and neuropsydwrogxcai evaluatfons of well in Excess af oha ﬁiaasénd
'ind'm&uars. '
2. One area af pracm:e In which I have sought and cbtaizted specra!:zed ufammf.,
| knowiedge, and sIle :s forﬁnsrc clhltcal and neumpsycbol’omai assessment. I am asked
. fre:gxmﬂy 10 evaluaﬁe fndsvfduats who have been ind:cned of conﬂcted oy capl;ml :

‘murder qkmxgs Toe date, I Kave prowded seme ¥anegr of comuitaﬂon on

approximate[y eighty deaﬁt Penalﬁf oses,

Page 135
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+ I was retained In July of 1996 by Cynthia A. Yost, Esq. and Jennifer A. Hite, Esq.

acting on beklf of the. Office of the Ohio Public Defender to conduct 4 rieuro-

psychoiogicat assessment of thelr client, John ], Hey, who is camanﬂy housed en

Ohio s death YOW at the Mansﬁeld Con'ectfonal Institution, having been convicted in

1987 ona d:zngeofaggmated murdemrlmspeclﬂcaﬂomsmmmﬁtgﬁ'am an offense ‘

which occan-ed in Mafioning County during vhe previous year,

On ]uiy 15, 1996, I was introduced to M. Eley by his legal representtive, Ms, Yost.
She had accempan!ed me to tis first meeﬁng in part because of her cﬁent 5 expressed
refuctance to be seen by 2 psychologist who he feared was golng to &y “wall"cing
through his head.™ Mr. Eley had also repor;ed}y expressed concerns over the moral

propriety of being "jua'ged by another riian,® by which hé was appareridly referiing W
my intent o perfonn a bauery ofneumpsydm}ogzcal tests. My ptan on the day when
- M. Yost accompamed me to see M, Eley was to simply introduce ntyself In a ot

' threatenfng context, then w0 Spend SOmE ohe-on-one time with }'fr Elsy dunng which

i hoped 1 cmm devefon sufficient rapport so that Mr. Efey would agree to work with

me toward cmnpfedon of the neuromycho}pgicar evaluation at a fater date. All wld;
~ I'spent between three and four hcmxs with M, Eley on July 15.
Unforttmately, even ﬂmgh I'had feft iy session wrth hun on Jaly 1 5 feeiing at least

mildly opumistxc about-the praspect of ks agreeing 0. callaberate with fhe testing, he

eventually refused 0 do so. Consequently, | have no hard test data on which to basa :

the inferences contained n this affidavit. | do, haweve_r, havé niot only niy dwn dinical
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my review by his post-conviction counsel,

 Ariong the materizls that Were provided for my review are the foliowlng:

- Anextensive serjes of notes summarizing Interviews cendiicted by staff fiom the
Public Defender's office: with family meinbers, acqualntances, dhifidticod friends,

3 parole officer, the Prosecutor who tried Mr, Elay's €ase, 2 former school
principal; and a vartéty of ether colfateral Informants; : :

» ' The presentence report which was dona prior to-the penalty phase of M.
Eley's 1987 triaf by Parole Officer Guy §, Trammell;-

<« A :ﬁemor:mdmn prepared on be_half of thelr client by Mr. Eley's triaf comsel;

. 'Hané_{wﬂt,ten fnrewiev# ROtEs
o the police I Augist, of 198¢4;

menting the statement whicli Mr. Eley gave

- Asmali éo!!ecrion of educational reéords.

There afe a number of factors in Mr. Eley's medica educational, and psychosocial

braity Ampairment, pethaps of such 2 magnitde that It could Bave Slgnificarnly affetted
hls declsionmaldng capabilities at the dime of the offense for which he eventuaty

, Tecelved i death penaly. Amofg them are the following:

M, o ¥R
+& was a foroeps defivery;

Eley Apx. Vol. 7
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reponedly Jost Ctmsdnusness for lmspec[ﬁed periods ofﬂme. Aﬁ:er afall at agfe
tweiva, he was reparteﬁiy hospitalized because of a fracred skufl.

. He has a very signlﬂant, well-documented history of both alcohiol dnd dtug _

dependence, Inciudlng use of heroine, morphine, and ether highty addletive
. substances, - _

Despite the ﬁczthatlwasmlablemsemmﬂr El‘eyscwpemﬂonwrﬂi formal testing,

 his behavior and style of ﬁ::eracﬂon durmg the hours that I spent witﬁ him stif] left an

hcfeﬁble dmical hnpression. in my opinion-there Isample reason 1o quesﬁon whe:her

| . make rational, mformed declslons refated to the appea{ of his conviction and death

sentence. | will try to spell out i sormtewhat greater detail befow the formdation for this

" conclusion,

| he possesses at present the aﬁllity tc raﬂonaﬁy appreclaﬁe hls legal suation, and to

For one thing, he evinces no understanding whatsoever of why it Is critical that he

cooperate with a neuropsychological assessment that could vesy welf reveal eylderice

of sigi_jﬁﬁcam: Braln impalrment. | OF course in thie evént that such evidence was

“rs@';eg‘, I would fiave important potesital unpncanons for nis appeal, but Mr. Hley

pemscs In expressing the behef that a decision 1o co!lgberate wrrh temng would, in

effect, mean !hat he was Iemf‘ng sam:uor: to "one man fudging. another man, whrch

. .he says Is contranr to hxs reli,glm:s bel:aﬁs. His pbsman on tﬁis mat:er seems Eaially-

‘r-'f;.ag*f og;ca: appeal, and In my epunan it mxpi:es a gross mzsuﬁdemandmg of

h the nature and uses of neumpmholcgml wﬂng
10, _"Ahhoqgh I never personally perfmmed f'bnnal ps;ucholegical or neuropsychoiegtcal

o asseamentoﬂ'?ﬁ'.}ohn Glenn, anaﬂxerOhiudeaﬁl:mﬁ'xmate lsawﬁr.Glennal;ﬂm

4 - ‘ . : I o ' Eley Apx. Vol. 7 .
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réguest of his then-appeltate counsel-on several different occasions In. 1993 and 1994

‘In the same niénnerﬂ:at Mr. Eley does, Mr. Glénr‘t éttemmed durinig ﬁ)bse dlscussitms

to mask his very slgnificant Intellecasal deﬁeiu by speaking in often e.lliptical
npnsenstca! p@eud&phﬂosophtcai ccmsnucdons ma: he clearly hoped mmld leave the

listener w_ith the h;pre;sion that ke was* a dgepfy fhcughﬁui,,hfgﬁiy inteffigent
| Individual. Like Mr. Eley, he seemed to-have .no inslghr. wﬁaﬁme\fer 'ﬁ'rm' how
transparenﬂy false many of his grandiose cl.aims were, and hito how very thin his

presensms to intae!l‘gence woudd acsdsally appear o an !nfenned Ilsterier.

l'glr. Glenn is brain~impaired, and In many respects Mr. Elgy's d‘_u)ical présentation
mirrors his. Iwill provide by way of Hlustrarion some .spedﬁc examples which miay
serve the pttrpose of convewngthf: disjomted quaﬁty of Mr. Eley's thinking; as well as
the frequenty mcomprehensible natwe of his verbaluanons

At one poing fairly early on In our d]scnssim, Mr, Eley attampted to make a point by

shrfdng very rapid[y back and forth between references to ome!ets, sufsny sides up,

.Eﬁne poﬁﬁcal Ste° wall, scrambling, and an assarﬂnent of cther apparenny ) i

gisconnected metaphors and ﬁgures ofspeech that he had apparehﬂy decided might

| '_ work wel! wgether. The result, needless to say, was ntter[y Incomprehensible,. but fye

demonsl:med 50 insight wham%ver mto that facr. On me conuwy; te tieatned as

gh he had ]ustsaid scmetnmg that was sure © be parcelvea as very profound.

g\c another earfy uncuare, he began making pmncuncemems about "die fatal ﬁaw of

Westem Iogic, in the tourse of dofng so sug‘gestmg thiat he’ personai!y had been able

};mpr'S{_ 0,,_ W
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m séir through this “fatal flaw® In order to determine the path that would be best fm;
him.” He was unable o make any more exprzcit the !nslghtﬁxat he had been able to
acblewe , : _ -

14, "‘We}re all human, we're alf guilty,* he sald at one polht, apparendy tnﬁeﬂdﬁig this
deé!ara‘tﬁon as 3n explanation for why agreelng to colfaborate with neumbsychdngicat

teSting was not a step he was vnﬂmgm take, I this same context, he Iamented the
TsopHentry® whlch he believs Causes people to ose sight of God's 'wﬂ!. In deseribiiig
reﬁgfeus dB‘ClISSIOI‘!S that he hiad once carried on with an “atheist” fnmate, he Indicated,
"Everything fn life Is inherenitly dua!‘;suc. (Tell me what you mean.) Everything
dual‘xsﬁc brings gravfty ftmpact....One ememe to another - « <« It's nigfit and dayl"

"t —— .,.-.-m.,;m‘m.um, "

Momems later he conunued “Sweet and sour, mixed. It's abso!ute! Attt fand of

A
St

mmg{" Suffice to say ﬂm it never became any ctearer what pelnt he wis a!:tempﬁng -

FILNY Lt
——— ————

0 make hg'ré; again, however, e beamed s though the words e had just spoken were
extremely profoind. i L
‘At oné point he at-2mpted to cr  dnte me that the power of the hind _t_véé what really

[
Lt
*

t;dm'ltgfd, not whether or not his body survived the Judgment of Man. His maﬁner of

delngpowasmay, Aﬂuugcanhaveﬂaehghmﬂ Whareﬂxemm_d_goes,ﬂwbehmd

gonna, follow. Thass the: ,spjmgz thm;g nght ﬁzerel“ |

He aﬁparenﬂy feels qmte cynical about the mentaf héa?th professmns. I don‘tmﬁm '
“_.f:e understood I]usr,wanna be fespected! . . .We real s Tm no:hamegeneous,
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this sort . ;i

e What come fom My Eley whenaver pis attormneys attempt go engage lilm !

on ! ; a |
the subject of what needs t be done In order o puste postconviction refief,

Kasea - | | 1 . ef. H

on-thie accounts of Ms. Yost and Ms. Hijes of thelr atremprs 1 dlscirss Jegaf ;

8. Iy ' _ : ) ' - : i
it to state 2 strongly as I can My belief in the absolyge hecesity cf s g S o

'“,Ef'-:s':”‘. L o )
, ‘ E}' coop, j?mmﬂwlﬂ?neqm? fChOIUgic_g[ﬁ-:gsmlgm B fderf@fm:fesﬁga;e fmﬂ-jﬂ.

my workhig.hr s o -
et tha e s brain impaired, i Tmpalrment ety refecsing the

combined infiserce of MU fxctos, ncliding posssi 3B Ststaited a¢ the g
' of Rk fn i o PO A sinstaled a the 4
1. ofhis bﬂﬂl, %Uﬁjpl&head g_'_,r'é{_,rmas’ "ndaiohg ’ e
. = B L '

&épenden In the lous history: oF 'afmi:orand-dm' g
HICe. .1 the méantime Tismy. . R
7 1 B5my hope thag comsel for M. “Eley wilf purstie wi
: : S e PHISUe with

the higher copres 5 clafm of In_compemncy to p.mceed,
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S Co-counsel was John Shuitz Ihave tned nu_mer _,_c: Tourder i ls w.d_ a la.g number o

IN THE COURT OF COMMON PLEAS

* MAHONING COUNTY, OHIO

STA’I‘EOFOI‘HQ,
| PLAINTIFF,
V. - R B _'Cas__eNo.'sa-CRﬂm
JOHNIEFFREYELEY o

DEFENDANT

 AFFIDAVIT OF THOMAS ZENA, ESQ.

CSTATEOFOHO - : o
..CCUﬁ'ijéF MAHON]NGSS -

I Thomas Zena, aﬂcr ﬁrst bemg duly caunnned and sworm accordmg to law, deposa and

s _.state the follomng

1 I aman aﬁorﬁey liceﬁse&- :to 'p‘ra;:t'icc law in the:'StaIéof Olﬁd '
2 I was ccnm appomted as ]ead mal cmmse] o represent John Elf:y in h15 capltal case.

of

. _agg:avated murdertn'rls and ] ohn Eley § case stall stands out in my memory as the wo:st case
R ,whcre tbe most mjustlce Qccurred, wherc ﬂ:e wrong defendant cmied up on Death Raw and the :

- __culpable defendant who should Have. becn sent to pnson was acqmtted

3. frosecutmg Attomcy (:ary Van Broclclm madc severa] eﬂ%m fo work out aplea

’ agreement to reduce the charges ﬁ'om ﬂle a,ggravated murder charge w:th death spemﬁcauons to
- 'a lesser mcluded offcnse an exchange for John Eley s testmmny inthe eo-defendant Melvm

Grecn s tnal One: of the oﬁ'ers prcsented by Pmsecutor Van Brocklm wasa reductmn toa

E“xﬁ{alr' . |

B
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éhmge of volhuntary manslaughter, with no specifications, and a requesf to the Court that Eley

 serve only a six (6) year sentence. Prior to the trial, thronghout the trial and even after the trial, '

?rosecutor Van Bmckhn tried to get Eley to accepta pIea agreement and to tcsttfy agamst Melvm

~ Green. John Eley would not accept any of the oﬁcrs, staimg that his rehglon would not let h1m
sacrifice another, that his rehgxon would not allow him to bear witness against another ‘or that to

. t&sttﬁr would have him judge another and that only God could be the judge. The beliefs and

reasons stated by Iohn Elcy were complctely ﬂleglca] The way he phrased his reasons were

: complet;:ly m‘atxonal.r None_ of these behefs or saymgs by Iohn'made-any sense to me, to co-

:'_‘ counse] orto anyone else who- would hear. hnn miake these statements.

4 I was completely frustrated i m my representatlon of John Eley, due to John Elcy s .

- actlons and attxtude John wauld not cooperate with me, wﬁh co- c0unsel or with any of our
E cxperts who we hlred to tzy to ass1stus in understandmg John’s atntudc and his rehgmus views.
"A -Anynme J @hn felt like he was bemg pressed too hdrd to cooperate or to cons1der the oﬂ'er onthe - - '
: table ﬁom the Prosccutnr John would staﬁ quotmg Jumbled up- Blble passages or Iehgmus A

. prmmplcs that we could not understand, or had no basisi in amy rehglous texts Tdid what I could

e .
his c"mpetenc}’, however Eley resisted all attempts.

5 " A , reﬂect that John was. not coopera# ! dunng hls competency cxammahens, or thh Dr Dameﬂ
R _ :but i dOes not reﬂeet that his 1ack of coopmnon and hls res:stance to wm'kmg with his lcgal

-ceu:usel or even the fact that he was workmg agamst his own best mterests

5 Another examp]c of when John wou]d not ass1st us in hlS own defense in addltwn to

. -'J olm’s rc51stance te cooperate with the Prosecutor and the: experts. was in-his waiver of his nght

o _to a _]my tnal Co-counsel and 1did net want t0 waive his- nght toa tnal by a jury, but that is




' [ . whai John wanted. In hindsight I beheve John wanted to go before three ;udge panel due to hlS

remorse for his accidental killing of the victim in an eﬁ’ort to get the trial over qmcker Istill do

am——

. not behe've that John made a rational decision in Waxvmg hisrighttoa Jury trial.
6. Even Detective Fajack spoke to John during the trial, trying to get him to consider the
- Pmsecutor s offer of a sentence less than death i in exchange for His tesnmony m a frial agamst

: Merm Green.: Fajack told Eley that he would get the electric chan- ifhe did not take the deaI and _

- that all Eley had t0.do was to tell the truth regardmg Melvin Green’s involvement in this crime.

[D 7 . 7 The enIy information that John Eley gave us regarding his crime vas that b had

. dra:ak a quazt of wine and sioked man_]uana before the erime; John refused to suppiy us with
L. o any mfermanon about his: fanuly or his past I thought it s:gmﬁcant at the time that whenever

. f - _: » ': J’ohn Was charged Wlth a crime, he would plead gullty, that he never went to trial except for this
o o _ Fuﬂ?aer Affiant eayeﬂx nanght.

g. . A . R - M LT . - N . N *
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO
' SUSAN LAURY, sister, as next friend
for JOHN JEFFREY ELEY,
Petitioner, Case No. 4-02-01994-JGC

‘ Vs,
‘ ' ' : JUDGE CARR
MARGARET BAGLEY, WARDEN - -
MANSFIELD CORRECTIONAL INSTITUTE

u

Respondent.

NEXT FRIEND’S MOTION FOR A COMPETENCY EVALUATION AND
FOR THE APPOINTMENT OF A MENTAL HEALTH EXPERT
TO DETERMINE WHETHER JOHN J. ELEY IS COMPETENT TO
WAIVE FEDERAL HABEAS REVIEW OF IS CONVICTION AND DEATH SENTENCE

| Next Friend, on behalf of her brother, Petitioner John. J. Eley, respectthlljz requests that
ﬂnis Court appoint 2 mental health expert for Mr. Eley and then conduct a competency evaluation
of Mr. Eley to determine whether Mr. Eley is competent to waive federal habeas review 'of his
conviction and sentence of death. Next Friend requests that the expert be appointed pre-hearing
and the competency hearing be held before a habeas peti1_;iori must be filed in order to adjudicate

the issue of Mr. Eley’s competency in a timely manner.



Case: 4:02-cv-01994-CAB Doc #:. 10 Filed: 03/19/03 2 of 8.- PagelD #: 85

Respectfully submitted,

DAVID H. BODIKER
OHIO PUBLIC DEFENDER

s/ Robert K. Lowe

ROBERT K. LOWE (0072264)
Assistant Public Defender
Rob.lowe@opd.state.oh.us

s/ Gregory W. Mevers
GREGORY W. MEYERS (0014887)
Senior Assistant Public Defender

meversgi@opd.state.oh.us

8 Fast Long Street
Columbus, Ohio 43215
Phone: (614) 466-5394
Fax: (614) 728-3670

- COUNSEL FOR JOHN j. ELEY
THROUGH NEXT FRIEND

MEMORANDUM IN SUPPORT |

Next Friend, on behalf of her b_i?other, Petitioner John J. Eley, respéctfuﬂy requests that
this Court appoint a psychological expert for Next Friend and Mr. Eley to determine whether Mr.
Eley is competent to waive federal revif:v&.r of his convictions and death sentence. After the
psychological expert has time fo evaluate Mr. Eley, Next Friend requests that this Court conduct
a competency hearing to determine if Mr. Eley is competent to waive his right to federal rev1ew
This Court is cxpressly authorized to provide such services pursuant to 28 U.S.C. § 848. In
reviewing § 848, the Supreme Court of the United States held:

The services of investigators and other experts may be critical in
the pre-application phase of a habeas corpus proceeding, when
possible claims and their factual bases are researched and
identified.  Section. 848(q)(9) clearly anticipates that capital
defense counsel will have been appointed under § 848(q)(4)(B)

before the need for such technical assistance arises, since the
statute requires “the defendant’s attoreys to obtain such services”
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from the cowrt. § 848(q)}(9). In adopting § 848(q)(4)(B); Congress
thus established a right to pre-application legal assistance for
capital defendants in federal habeas corpus proceedings.

McFarland v. Scott, S12U.5. 849, 855 (1994).

Nextl Friend i)elieves that her brother is not cqmpeteht to make a decision.that would
result in his execution, which would be the:c‘)ut'come of his épparent decision to waive his right to
pursue federal habeas teview of his capital conviction‘and death sentence. &agr Exhibits 1 and 2,
Affidavits of Next Friend (one dated 2-18-03, the other 7-16—02).

A -psyc':hological evaluétién and competency hearing is qecessitated by the evidence
indicating Mr. Eley; is not making rational, competent deciéions. relevant to his right to pufsue
federal habeas review of his state capital conviction and death sentence. Mr. Eley’s competence
“has been questioned since his trial counsel raised the issue. in 1986. After he was convicted, a
Pre—sentencerlnvestigation feport was ordered. The report indicates that a 1963 intelligence
exam maicatcd an 1Q of 73 — borderline mental retardation. The PSI also indicates the long
history of Eley’s alcohol and drug abuse. Although Mr. Eley .was never adjudicated incompetent
in State court proceedings, since competence changes over time (it is not a static phenomenon)
this day that causéd many to
question his competence, this Court should undertake a formal evaluation of M. Eley.

. Over the past year or so, evidenee indicating Mr. Eley’s incompetence escalated relevant
to the mixed, irrational, and inconsistent positions he ha's.taken regarcih;xg his desire to 'pursue
further challenges to his capital conviction and death sentence.

~ - Once during his pending appeal of his postconviction litigation, he wrote a letter to the
Ohio appellate court saying he we;nted to drop his appeal and be executed, a decision he later

rescinded. Then, for a while, he seemed so eager to file a federal habeas petition that he insisted
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A_ on the irrational position of waiving hlS right and respons1b111ty to exhaust his State remedies by
seekmg discretionary appellatc review from the Obio Supreme Court in Ins postconviction case.
" His counsel tried to explain why he could not effectively pursue federal review of his
postconviction .claims lf he abandoned his state litigation short of exhausting available remedie_s_.
In counsels’ opinjon, Mr. Eley reacted to these explanations with irrational, illogical expressions
of paranoia and incomprehensible religioﬁs ideations. | o

As a result of Mr. Eley’s apparent incompetence, his counsel were fc;rced to perfect his
right to file a timely request for discretionary appeal against the stated wishes of a client whom
they believed to be incompetcnt. Along with filing a timely notice of appeal (and Memorandum
~ in Support of Jurisdiction) in thc- Ohio Supreme Court, his counsel also filed a motion describing
the facts underlying counsels’ perception of Mr. Eley’s incompetence an agking the. Ohio
Supreme Court fo evaluate Mr. Eley’s competence at that jﬁncture. S_eé Exhibit 4,
| APPELLANT °S COUNSELS’ MOTION REQUESTING A COMPETENCY EVALUATION
OF JOHN J. ELEY DUE TO MR. ELEY’S CURRENT DESIRE TO WAIVE FURTHER OHIO
POST-CONVICTION REVIEW and exhibits attached thereto. That Court denied the métion
and rejected discretionary appellate review. -

As further evidence of Mr. Eley’s incompetenc.e, within a very short time after his State
remedies were exhausted, he surprisingly adopted the position that he did not want o pursue
habeas liliggtion. In turn, this position has been occasionally and irratiopally modified by his
expressed wish to pursue habeas litigation if and oply if ‘his family would retain counsel to
represent him, which they cannot afford to do. At other times, he simply says that he does not

~ want to file a babeas corpus petition; he would rather die.
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There are many reasons why Next Friend and counsel question Mr. Eley’s competency to
appreciate his cutrent legal status. At the time when Next Friend filed her first pleadings in
fedcral court (July of 2002;. assignéd to Judge .Gaughan), Mr. Eley and lopg been saying that he
wanted to litigate -his case in federal court. But when his case was tipe for federal review, and
when he faced a real execution date of August 1, 2002, he would not take appropriate actions to
initiate federal babeas review. By July of 2002, Next Friend and counsel repeatedly failed to
convince Mr. Eley that, despite his irrational insistence to the contrary, the state courts had the
authority to set an 'ex.ec1-1tion date prior to the date on ﬁhich his AEDPA statute of limitations -
would run for filing a writ of habeas corpus. As his now-stayed execution date of August 1,
. 2002, neared, M. Eley seemed to adopt the lethally irrational position (“seemed to” because it is
difficult fo comprehend what Mr. Eley thinks based on what way he speaks and what he says)
that he could think about his options for federal filing until March 20, 2003, Mthout being
executed on August-1, 2002. He appeared unable io appreciate his legal status due to mental
ilness.

Things got no better after Judge Gaughn stayed his August execution and eventually

continued to express positions against willingly pursuing habeas that ranged from the ridiculous,
to the perplexing, to the incomprehensible. He expressed his most recent positioxi to attorney
Robert Lowe when he met with Mr. Eley on February 28, 2003, in the hopes that Mr. Eley would
agree to let counsel file a habeas petition for him by the AEDPA .statutc date of March 20, 2003.
That meeting ended Quickly - Mz. Eley simply refnsed and termimated the meeting. Then he sent
a letter to attoﬁiéy Léwe dated March 9, 2003, that. angrily instructed him an& all Ohio Pub_Lic

Defender lawyers not to file any habeas pleadings for him. See Exhibit 3.
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Surprisingly, that letter seeﬁm to mdmate that Mr Eley wants to proceed with habeas, but
| with other court appomted counsel. Undersigned counsel sincerely hope that that is Mr. Eley’s
position. and that, if this Court were to appoint other counsel, it would end the Next Friend
htlgatmn But, based on past experiences with Mr. Eley, it is sunply impossible for counsel to-
place any confidence in anythmg he says about his wﬂhngness to go forward’ Wlth habeas
| litigation. Counsel is simply at a loss when it comes to understanding Mx. Eley. Perhaps i lieu
of immediately undertaking efforts to evaluate his competency, the Court might consider simply
" appointing new counsel to see if Mr. Eley would embrace representation on his own behalf. As
| it stands, undersigned counsel remain convinced that their ethical duty is to present this Court
with Next Friend pleadings in order to meet the statute of limitations deadline and in order to ask
this Court £0 adjudicate the question of Mr. Eley’s competence.

Overall, the dramatic and irrational vacillations in his position give cht Friend and
undersigne& counsel substantial reasons to believe Mr. Eley is not competent to waive his right
to file a federal habeas A;:.'}etition — a decision which, if camried out, would mean his certain
,executioh pursuant to his Ohio éapital CODVi(;,tiOIl and death sentence. S_eg Exhibit 5, Affidavit of
Gregory W. Meyers, Esq. |

This Court should grant this Motion in keeping with the principles and procedures set

forth in Whitmore v. ‘Arkansas, 495 U.S. 149 (1990), and Rees v. Peyton, 384 U.S. 312 (1966).

M. Eley is entitled to have his competency evaluated in order to protect his constitutional rights

. .
to due process, equ ee from arbitrary and capricious punishmen;

Const. amends. V, VI, VI, IX, and XXV. This is all the more so here because Mr. Eley’s “life”

interest (protected by the “life, iberty and properfy” languége in.the Due Process Clause) 1s af

stake in the proceeding. Ohig Adult Pafole Authority v. Woodard, 523 U.S. 272 (1998) (five
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Justices recognized a distinct “life” interest protected by the Due Process Clause jn capital cases
above and beyond liberty and broperty interests). Death is different; for that reason more process .

is due, not less. See Lockett v, Ohio, 438 U.S. 586 (1978); Woodson v, North Carolina, 428 US

280 (1976). Mr. Eley’s competence cannot be fully and fairly adjudicated without counsel being
appointcd.l |
For these reasons, Next Friend respectﬁlll& requests that thistou'rt grant this Motion.
Respectfully submitted, |

DAVID H BODIKER
OHIO _PUBLIC DEFENDER

s/ Robert K. Lowe

ROBERT K. LOWE (0072264)
Assistant Public Defender
Rob.lowe{@opd.state_oh.us

s/ Gregory W. Meyers

GREGORY W. MEYERS (0014887)
Senior Assistant Public Defender -
mweversg@opd.state.oh.us '

8 East Long Street
Colimmbus Ohin 4321 <

ASANIIIE U SGy ALLI SR

Phone: (614) 466-5394
Fax: (614) 728-3670

COUNSEL FOR JOHN J. ELEY
THROUGH NEXT FRIEND
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| CERTIFICATE OF SERVICE
~ This is to certify that a copy of the foregoing has been electronically filed this 19th day of
March, 2003. Notice of this ﬁling will be sent to all parties by operation of the Court’s
electronic filing system. Parties may access this filing through the Court’s sys.tem. In addition,
copies hav.: been sent via U.S. Mail to: Daniel R. Ranke, Assistant Attorney Genefal, Cz;pitél

Crimes Section, 615 W. Superior Ave., 11th Floor, Cleveland, Ohio 44113.

" s/ Robert K, Lowe
ROBERT XK. LOWE (0072264)
Assistant Public Defender

COUNSEL FOR JOHN J. ELEY
THROUGH NEXT FRIEND

177118



Case: 4:02-cv-01994-CAB Doc #: 10-5 Filed: 03/19/03 1 of 2. PagelD #: 130

IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO
SUSAN LAURY, sister, as next friend )]
for JOHN JEFFREY ELEY, ' )
' ' )
Petitioner, ) Case No. 4-02-01994-JGC
)
Vs, )
, ) JUpGE CARR
MARGARET BAGLEY, WARDEN - ) :

MANSFIELD CORRECTIONAL INSTITUTE,)

)
Respondent. )

GREGORY W. MEYERS’, ESQ., AFFIDAVIT IN SUPPORT OF

NEXT FRIEND’S MOTION FOR APPOINTMENT OF A PSYCHOLOGICAL EXPERT

AND FOR A COMPETENCY HEARING

State of Ghio,
County of Franklin, SS:

I, Gregory W. Mevers, after being first duly sworn and cautioned, due hereby swear and affirm .

as foI]ows

1. I 2m a Jawyer licensed to practice law in the State of Ohio, Supreme Court Registration

Number 0014887, and admitted to practice in the United States District Court for the
Northern District of Ohio. Since March of 1996, I have served as Chief Counsel of the
Death Penalty Division of the Office of the Ohio Public Defender. In that capacity, I
have both directly represented John J. Eley and supervised other Assistant Public
Defenders directly representing John J. Eley in various stages of litigation in Ohio courts
related to Mr. Eley’s collateral challenge to his Ohio capltal convxctlon and death
sentence.

. I'have met with Mr. Eley on a number of occasions over the years; I have discussed his

case with other attomeys and professional support staff members from this Office over
the years; I have met with his sister, Next Friend Susan Laury. Among other matters, I
have carcfully aftended to the question of whether facts exist to indicate Mr. Eiey is
mentaily incorapetent. Questions surrounding Mr. Eley’s competence have been at issue
m his litigation since the trial .phase back in 1986. Every lawyer who has ever
represented Mr. Eley has found reason to question his competence to think rationally and
comprehend advice from his counsel.
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3. Although I am not a trained mental health professional, it is my opinion that Mr. Eley
suffers from mental illness to such an extent that he is incapable of making rational
decisions related to the question of whether he should proceed to challenge his Chio
capital conviction and death sentence by means of filing a federal habeas corpus petition.

4. On Mr. Eley’s and Next Friend’s behalf, I had final responsibility for preparing NEXT
FRIENDS® MOTION FOR A COMPETENCY EVALUATION AND FOR THE
APPOINTMENT OF A MENTAL HEALTH EXPERT TO DETERMINE WHETHER
JOHN J. ELEY IS COMPETENT TO WAIVE FEDERAL HABEAS REVIEW OF HIS
CONVICTION AND DEATH SENTENCE to which this affidavit is attached. To the
best of my knowledge, all facts set forth in that motion aré true.

FURTHER AFFIANT SAYETH NAUGHT.
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2N MARY L. DUNNING NOTAFX‘ PUBLIC
NOTARY PUBEIS, STATE OF GHID
MY COMMISSION EXPIRES 65T 18, 2005
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EXHIBIT 2
Email from Cynthia Mausser



From: Mausser, Cynthia

To: Vicki Werneke@®fd.org

Cex Robinson, Vernise

Subject: Request for Dr. Smalidon to observe interview with John Eley #198-441
Date: 05/25/2012 01:21 PM

Ms. Werneke:

1 apologize for replying to your request in an email as opposed to official letterhead. I am out of the
office this week. Ms. Robinson informed me a few days ago that you were anxious for a quick reply, so
I decided to do so in email.

Our policy govemning death penalty clemency hearings dearly states that inmate interviews will be
observed by case attorneys only, in addition to a representative(s) from the Governor's office. Your
request for an exception to this policy is not persuasive. Therefore, your request to have Dr. Smalldon
observe the interview is denied.

Sincerely,

Cynthia Mausser
Ohic Parole Board Chair

Please note that an e-mail message, or a portion thereof, may be relzasable as a public record in accordance with Chapter 149 of the
Chio Revised Code.



EXHIBIT 3
Transcript Excerpts from
State v. Eley



1} STATE OF OQHIO ) P 3
) 3 ] REYIRYIY r‘gt"i ?‘
2§ COUNTY OF MAHONING ) ;»‘;z?%%?;z'%‘f *_fg..‘:-”
— 7
34 IN"\THE COURT OF COMMON PLEAS
4 CASE NO. 86 CR 484
5| STATE OF OHIO, )
}
8 Plaintiff, ) TRANSCRIPT OF PROCCEEDINGS
y .
7 -vs- ) ON APPEAI AND EXHIBITS
}
8 JOHN ELEY, aka ROBERT ELEY,) HEARING ON
) st Ll
9 Defendant. } MITIGATION OF PUNISHMENT
10 ‘VOLUME IiT QP ITY
11| APPEARANCES: ON BEHALF OF THE PLAINTIFF,
: Attorney Gary L. VanBrocklin.
12
) ON BEHALF OF THE DEFENDANT,
13 " Attorney Thomas Zena and
Attorney John Schultz.
14
15
BE IT REMEMBERED that at the hearing of the
16
above-entitled cause, in the Court of Common Pleas, Mahoning
17
County, Ohio, beginning on the 13th of July, 1287, and
18
, continuing thereafter, as hereinafter noted, before the
19 :
BONORABLE ELWYN V. JENKINS, the BONORABLE WILLIAM G. HOUSER
20
and the HONORABLE PETER C. ECONOMUS, the above-appearances
21 : _
having been made, the following proceedings were had:
22 '
.23
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he should be shortly leaving Chicago. I have
received a copy of the psychological evaluation. I

have not been able to contact and discuss the conten

with Dr. Darnell because of varicus schedules, but

P

hearing until tomorrow morning when Dr. Darnell coul
appear, and, of course, I think tﬁe statute provides
that the court, defense counsel or the prosecutibni
can call and cross examine the preparer of such a

report.

JUDGE JENKINS: I believe so0.

MR. ZENA: In response to what
Mr. Van Brocklin says, and I realize that there is
no more serious of a matter than what we are
conducting, we have submitted a report. It is in
evidence. You have it. The contents of that
report is treated like any other evidence that you
are to receive, be it by way of testimony or

admission of an exhibit. If what Mr., Van Brocklin

I would, therefore, nove to continue thi
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- at the start, in light of the situation, in fact, that that

| some statements that he made that could have potentially put

was not the case here. That there seems to be a situation

o

éxisting with John Ely that he would not have been, let's
call it what it is, an attempt to deceive you, attempt to
play, in essence, to his best possible situation? Would that
also include the fact that Mr. Ely would appreciate the fact

that his statement was very incriminating?

Q Would he know that the statement would put him in

a position of jeopardy?

A That's a judgment.
Q Sure.
A I think he would be able to understand or comprehend

him in jeopardy, but I think that would have to have been
explained to him first.

Q Do you think he would have undeistood, in light of
your examination of Mr. Ely, that when questioned by the
police about this event, which resulted in a shooting, that
to then say, ves, he did shoot him, would place him in a

position of jeopardy, ves, it was me?

SFFICIAL SHORTHAND REPORTERS COURT HOUSE YOUNGSTOWN. OKIO
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relative to Mr. Ely's reaction or potential reaction to

situations. And I believe you stated, for example, if

5
3 éubjected to excessive stress, Mr. Ely would be put to

4| interpret the situation as potentially threatening; his

5| personality is éuch that he may exercise poor judgment and
6| impulsively act out?

71 A ‘ Correct.

81 o Then you state, evenh though there was a finding on
9|l your part~-I'm sorry, there cculd not have been a finding
104 that he was under the influence of anything--that if

11 intoxicated or under the influence of drugs, he would have
12|l minimal judgment or control of his behavior?

134 a His judgment, I think, would be very poor and

14} he would have very poor control.

¢ Q And there's no gquestion, correct, in light of the
18 sitﬁation that vou have seen,.that if the rendition of fact
17 given by Mr. Ely in his statement were set Fforth and

18_ consistent, as you stated, that if Mr. Ely had thought

19 | somebody was reaching for a gun to shoot him, he would

20 | consider that a threatening situation?

21 A Correct.

21 0 Now, as to the issue of remorse. I believe you
23'_best7put it when you stated that you look for somebody to

OFFICIAL SHORTHAND REFORTERS COURT HOUSE TOUNGSTOWN. OMIQ




EXHIBIT 4
Deposition of John Shultz
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO
CASE NOG. 86-CR-484

STATE OF OHIO
Plaintiff DEPOSITION OF

vs. JOHN F. SHULTZ

MAHORING Gy ol TS

1Y Gtiio

JOHN JEFFREY ELEY

St Matt St Akt B St S Sl Por

Defendant

Deposition taken before mg
Christine Breinz, Notaty Public within and for th
State of Ohio, on the 15th day of November, 1996, at

1:15 PM, pursuant to subpoens, taken at the offices

'of Simoni Court Reporting, 301 Legal Arts Centre,

Youngstown, Oﬁiq, to be used in accordance with'tﬁe
ohig Rulesibf Civil Procedure or the agreemeut of tﬁe
parties in the aforesaid cause of action pénding in
the Court of Common Pleas within and fo; the céunty

of Mahoning and State of Ohio.

X

i3 - SIMONT COURT REPORTING
WARREN/ YOUNGSTOWN, .OHIO
3 (216) 399-1400, 746-0934

Eley Apx. Vol. 10
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APPEARANCES

On Behalf of the Plaintiff:
Michele G. Cerni, Attorney at Law
OFFICE OF MAHONING COUNTY PROSECUTOR

On Behalf of the Defendant:
Jennifer P. Hite, Attorney at Law
Cynthia A. Yost, Attorney at Law
Gregory W. Meyers, Attorney at Law
OHIO PUBLIC DEFENDER COMMISSION

SIMONI COURT REPQRTING.

EEyﬁmm.VbL10'
Page 5

L VR, ) T RN TR g ae (R e sare e e ent s e

A

AR AR fe S i



. T ’
p—

10

1i

12

13

14

15

‘16

17

1a

1z

20

N
%3

DEPONENT -- John F. Shultz

Index of Objections

Direct Examination by Ms. Yost
Direct Examination by Mr. Meyers
Crosg Exanination by Ms. Cerni
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INDEX OF OBJECTIONS
DEPONENT -- .John F. Shultz

Keyword index for: Object
Page #32 21- MS. CERNI: Objection, Go ahead.
Page #79 7 MS. CERNI: Objection.

Page‘#BO' 4 MS5. CERNI: Objection.

I Page #83 8 MS. CERNI: Objection.

Page #89 15 MR. MEYBERS: Objection for the

Keyword index for: object

Page #58 7 objection, we tried to inject sonme

Page #82 20 objection. Some clients seem to be of-

Page #86 2 - MR. MEYERS: I object at this stage

SIMONI COURT REPORTING
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PROCEEDINGS
'JOHN F. SHULTZ
having beén duly sworn according to la&, on hisg
cath, testified as follows: '
MS. YOST: Let the recoxrd reflect

again, please, the parties that atre preseént in the

room; the witness, John Shultz, Assistant

Prosecuting Attorney Michelle cCerni, aAssistant
State Public Defenders Jennifer Hite, Greg Meyers
and Cynthia Yost.

DIRECT EXAMINATION BY MS. YOST:

Q. Would you please for the record state your

name and your address?
A. oOkay. It's John Shultz, S B U L T 3z, niddle
initial is F. Hy business address is 213
West Boardman Streét, Youngstown, Ohio,
44503. My residence addréss is 5231
Roval Ealm-ﬁrive, Boardman, Ohie, 44512,
Q? . And I know a lot of theiquestioﬁs I'm asking
you are_rather perfunctory, but iflypu
Wﬁuld for the record, please, let us know

what your occupation is.

.

SIMONT - COURT REPORTING
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Al

A.

.

F

Q.

A.

Q..

A.

I'm an attorney.
And what type of a practice do you engaée in?
I'm a éolo practitioﬁer; It's a general
practice consisting mainly of criminal
defense, personai injury and domestitc
relations. |
Would you be able to let us know approximately
what percentage of your work is criminal
versus civil litigation?
oh, I would say that at least Eifty percent;
Fifty percent is criminal?
Yes,
And Qnglof youf cfiminal cases, of course, the
'ope we'lre here on,.was-John Eleyé A
That's correct.
okay, I know we're asking fou to go back ten

" years, but can you let us know what yeur

recollection is on your representation of

John? How did you become involved on

"John's case?
A1l right. To the best of my recollectiom, I

believe I was appointed secend chair on

'SIMONT COURT REPORTING

Eley Apx.

Vol. 10
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A.

Q.

. That's gorrect,

this case.

Tow Zena Waé the first chair. Ton had
contacted me and asked me if I would sit
as a éecond chair on a court appointed
aggravatéd muréer case, that being Eley's
ca;e; and I believe ~- again, as I can
;ecall -~ that T becanme involved in the
casersomewhereldown the line of its
proqrgssion. I think be had alreadf been
indicted and that's when I was dppointed,

~because I can't recall beinyg invelved in
it’ét the preliminary stageé;

I believe from the records that we have vyou
weren't appointed until sometime in
Octoper.

Okay.

The erime occurred in August and you were
appointed rathexr late in october.

Aﬁd'I.dgn‘t know if-this'is accurate.or not.
Did I répiacg scﬁebody?

The record reflects that Jeohn Eley wanted

SIMONI COURT REPORTING

Eley Apx. Vol. 10
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Attorney Scott Krichbaun to reﬁresant

~ him.

Okay, and he represented the co-Defendant.

That

Because I sat through that co~Defendant's

Okay-

Well,

_one thing I specifically recall about

is correct.

case. I remember that.

What are some of your first thoughts or

recollections in working on John's dase?

John was a dull peiéonm, He wasn't

~- he had ‘street savvy, but he was

aifficult to communicate with, and the

this case is that John -- we were offered

a plea bargain, and it was a rather

attractive plea bargain, and I remember

even talking at the time to the
detective. I think it was Fajack.

told me that hé really didn't think

John's actions warrantéd'the impesition
of the death penalty, and i-ﬁhink that,
quite frankly, F@iéckWIbpbigd.with the

prosecutor’'s officé to try and assist us

very

He

that

SIMONI COURT REPORTING
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Q.

A

.Q.

AL

to resclving this matter, and we did
ultimately receive an offer of a plea

bargain, the sﬁecific terms of which I

can't recall. I don't know if they were

going to drop the death spec.and reduce

the charge. However, I do recall that it

entailed or involved his testifying
against the co-Defendant, and I think =-

was that Melvin Green?

That is correct.

And he adamantly, vehemently.refused to do

that, and John and I had a little

physical confrontation in the County jail

about it. Mr. Zena had to intercede. T

pretliy much told Jokn that my posture
was -~ and, again, T think John had

ctonfessed to this also, his involvement.

That is correct.
And after ouwr attempts to suppress the

confession were unsuccessful, you know, I

thought that the pléa_bﬁrg&ip was the

only way to go, and Jdohn then would refer

-

SIMONI COURT REPORTING

Eley Apx. Vol. 10
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to some abstract religious ideals.
vhenever he would respond te that.

0. He was a very frustrating client to work with?
A. Yes, #ery,_ve?y;’ I guéss, you know, for lack
SeeEy

I mean, if you told him

~of better termindlogy, s

something and he didn'tfagree with it ~-
I don't care if you told him this is

Friday and it*s daylight out;ide;:if he
was of different mind set, he weuid sit

there and just refuse to accept that.

Q. - Have you ever dealt with cother clients ==~
A. Sure.
Q. ~- that are so hardheaded?

é- Irhad one liast Fall that put’himsel£ in the
eleqtric chair, Steve‘Vrab}e. You know,
they-don'f want to cooperate. That's
another thing too. I thinkzthatrﬂley -
we attempted to have Eley aSSeéseﬁ. And,
again, I'm going'b§ck. T think John wds
éery uncooperative with whomeveéer we =-

because I remember Zemna and I going to

SIMONI COURT REPORTING

Eley Apx. Vol. 10
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see the psychiatrist, ahd I d;n't know
who it was. He was up -- I don't know
who we had appointed, but I remembeér he
expressed his frustrations. We had a
couple court hearings on it. The court,
of cou55e, took.dut‘its frustrations on
us, you know, and we just couldn't geﬁ
Jehn to cooperate with us on that.

Sisopperatdana?

0. He just was
A; Yes.
Q-  On that kasis, do you think he had a full

understanding? You're saying that there

I mean, the enly thing that I
can tell you that X know is that I'm
it
TR
. Whether ox no£ he comprelended it - i*@
alse -~ and, again, yeu know, you would

have to check regofds; I'n pretty sure

~

. SIMONI COURT REFORTING
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We.asked-his mother tobintercede on ouxr
behalf too. You should probaﬁly cheek
#he records to see if she went up to .
visit him, becausé I remember going to
his mother's house, and I remenber where
his Mom lived. 'Shetlived up by the

Stambaugh auditorium, onre of the streets

behind there. And sitting in her living

room it-appeared,to me there was a
mdfher, sister an& a brother-in-law, and
they all théught that we were preceeding
inrthe right di;ection with fhe dismissal
of the death spec, but I doﬁ't know if

they were able to convey anything. to him.

Q. Not enly with the plea bargain, but was he

also, for lack of a better term, rather
dense about legal concepts or

proceedings?

A. Well, he was -- LERERGESNEENE

I remembei

P o P, ST LSS
' that John, I think, had a very difficult

time reading, because whenever I took

AR A e
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something up there to show him I khnow Hé
had a very difficult ﬁime reading, ¥you
know, and I think a lot of vocabulary
just went through him, you know. If we
too; up maybe a mare sophisﬁicated
neﬁépaper article, he would have no idea
what a lot of the words meant, but I
think he was proud enough ﬁot to ask you
what they'meant, too, yvou know.
Q. Not dnly with John ﬁlay, but with some other
: people have you ever dealt with many
‘clients or Defendants or P;%intiffs or
- people within your profession th&t have a
combination of méntal-illnesses, or
retardation, or brain damage? Is this
something that you deal with guite often,
or are these kind of nev things to you?
A. Well,.that!s a good questioﬁ. I méan, when
yop'walk into a case new yom don't know
what to expect. A lot of times-l Ehink
it'takés-a long time Eo ascarﬁain whe#hér

or not the client is proceeding uhnder

SIMONI COURT REPORTING
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A.

Q-

mi4.m.
some sort of impairment. I don't Rnaw
how to answer that. i'm gbing'to be real
frank with you. I would say that yem run
into difficult clients, and what that
difficulty may be attributable to, I
don't know.
Ookay. According 4o what I understand fron
you -- fhere's a term that I have heard
by psycholcgists'that those in the méntal
profession use.desé:ibing the way é lot
of peoplé-;éél with their problems, and.
..the férm they use is calied maéking, that
they hide a lot af,their“deficits behind
a show. As you said, John exhibited a
let of street smarﬁs, but not a lot of
smarts per se?

Yes.

Do you think that this is something that John
ﬁbes{ i he masks his deficits?

He could vary well do that:' I mean, let ne

SIMONI COURT REPORTING
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occasion -~ there was one or two times -
I used to go up to the jail at night,
because it's guiet, there isn't a hﬁgtle
bustle. The attorneys' room in the old:
ﬁail wvas generally free at night, and I
WQuld.§o>up there, and maybe on one of.
two océasions~he opened'up with me, but
not abdﬁt this situétion;l ﬂé would talk

about other things, you know.

Q. But never talk about the crime?
A. No, never talk about the crime.
Q. "Was he someone who was easily distracted, that

if there was another sound or something

going on it would cateh his -attention and

you would not be able to . communicate with

him, that he was paying attention to
everything except what you were saying?
A, I dohft know if he needed an external .
distraction. I mean, he could tune you
out like a- child can-fune out a parent.
That's what ha,réminded e of. You could

talk teo him and if he didn't want to hear

SIMONI COURT REPORTING
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it, he wasn't going to listen.

(OFF THE RECORD)

Q.

. Q.

A

‘Q'-

A-'

Let me start off with this thought. Prior to
your cé—repreéentétion of John Eiey, how
maﬁy capital Defendanﬁs had” you
representéd?'

One. .

And who would that have been?

Riqha;d Helms, and he waslacquitted of all
charges, and at that jﬁncture -+ when was

‘Eley's case,. about t%ﬁ years ago?

The crime occurred aﬁgust 26, 1986, but the
trial ocecurred May of *87.

I thinkfat‘the time that Mr. Zena asked me to
co—counsél on this there maybe were at
best a half dozen certified cépital\
defense counsel. That's why I was ééked.

So, you had one capital case prior to -John?

1985 was the first capital'éaSe I ever tried.

And since John's case, how mény gapital cases

have you tried?

okay. Let's see. Helms, and Eley, then Bray,

. SIMONI COURT REPORTING

Eley Apx. Vol. 10
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and after.Bfay there was Meyers. Then,
let's see, Puley. T gueés after thaé.
I've been involved in six more, of which
I tried four or five of those. lLet's
see. Let me run ﬁhrough) There w#s
Richard Helms, then there was John Eley,
"then there was Ira Bray, then there was
James HMeyers, then there was kalph buley,
Steve Vrable, Harris and then Getsy. So,
I have been involved in eight total. oOf.
the eight, I think two pleaé out and si¥

went to trial.

Okay. You've had a lot of -- I mean, as we

sit here now ten yvears later, you have

- had & lot of experience then on capital

cases?

. Can you use those experiences te reflect back

on John, and are there things that you
night have done differently on John's
case?

Even on cases I have won I can look back an

i I T
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tell you théée's things that I probably
wopld have done differentiy. I ﬁean,
thaﬁ'sAjdst ~- you know, at the fime when
you'lre confronteﬁ'in a trial situation
you have to make spur of the moment
decisions. Hindsight is 20720; At the

time you make the decision. You go with

‘experience, knowledge, your gut reactien,

whatever. So, yes, I'm sure I could say
that about John's case. I could say that

about just about -every case.

In John’s case you had waived his right te a

jury trial and had gone before a

three~judge panel?

That's correct.

' Would you be able to let us know any

I believe at the time *- I remember Zena and I

discussed that hard and heavy. For some
reason we felt -- and, again, I don't

have the basnefit of dates and all that.
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A,

15
I believe the waiver occurred after our
moﬁion_to SuppfessAwas overruled.. Is
that accurate?

I'n sorry, I den't haveé that memory.

For some reason that sticks in my-mihd. Now
whether or not thaﬁ's accurate ~- but I'm
sure that played a very instrumental role
in that decision, and bésed on fhe nature
pffthe incident at the time we just felt
that_a three~jud§e pane%,;haSQd on thé'
volume éf cases and the néture-of cases
that éhey would héa;,.woﬁld not he as-
offended by the type of-shocting during
this grocery store robbery that 'a jury
would be. ft alsc seemed to me about
that time is when we gtarted with an
escalation of the local crime rate, and
they were already starting'with‘
e?érything from MADD Moﬁhe:s on up the
line. 8o, there were a lot of
neigﬁborﬁood biock watches and all that.

S0, we were a little sensitive to the
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20

community‘s reaction to crime, criminals,
criminal Defendants. Again, it appeared
that at that point the public was not
only vocal about their cutrége, but
critical of the judicial systém, things
like that. sSo, that's why ﬁe were trying

to temper that reactiocn.

Was there a strong reaction frem the Arab

community directed to John?

I recall something like that, but I don't

recall exactlyiwhat it was.. It apﬁéared
to me that the victim in this matter
wasn't gvén from this area. T think he
was from overseas. There were various
répresentatives of-the Arab community
present in the courtrﬁom, bat I éqh't‘
éven know if they were relaﬁivas. I
think they were like friends or
co-workers or'ﬁhatever. They were

present.

so, they were making their presence knhown

throughout the trial?

LA L 1
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Q.

A,

Q-

21

Yes. fThey made their presence known. And

this is something you may be able to
research. I think alsc there was a

hewspaper article where sone

[y

self+declared leader of the American Arab“

community locally had some remarks about

this type of e¢rime, that they

generally -- in this area most of the
Arabs run these stores,_these conveniéht
tjpe stores, and I think they were
éubjectgd to a rash of robheries and

shootings and things like that, and T

think he was expressing his dismay zbout

this trend. 8So, I'm pretty sure that

" occurred. It was either on TV or —=

becausg I do recall that toco.

Well, letfs relate that to the three-judge

panel then. First, did you have any say

in the draw of the judges on the panel?

I can't recall. I deubt it.
And once you found out who your panel was did

you have any reaction to that?
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Q-

A.

j.éé

I'm trying to think. Was it Jenkins --

Correct.

~-=— Was on if? .Was McNaliy on that also?

No.

%ho_was? _

MS. CERNI: McNally was Spivey.

Who was on this? Jenkins, EBcononus.

And Housgr.

O0kay. There was a reason why I mistakenly
felt pretty comfortable about that panel,
oXkay? '

Can yvou let us quw?

Yes. It'éas my understanding that
Judge Economus was opposed to theé death
fpenalty5 I*11 be real frank with you.
That had ﬁeen thq commen pefcept;op.

At the time you waived his right to a-ﬁury
trial and you were geing to a pgﬂél, had"
you develqpé&Aany.théary of the case?

I'm sure we.did, but what it vas -~ I ﬁe%n; as
I fecaIlféhe basic fécts fﬁét Johi

related to me is that John actually
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. 55
reacted to the clerk reaching for a éun,
and T remember when we went down to the
store -- the store is located up in theé
Briar Hill section. I remnexber Zena.and
I looking underneath that counter and,
suré enongh, there was a wad of tape up
thére,‘which ié coenmmon for the store
owners =-- you know, they wrap the tépe
with the adhesive §n the outside, and

they would stick it up there. Frod what
John told-us,-tﬁis guy went to reach for
a gun. That's why John shot hiwm. I can -
tell you John didn't go In there planning
to kill him. I know that. John went in

there planning to rob hin.

I mean,'is this one of those things fhat you

thought -~ I mean, might as well,
everybody knows we have been talking to

you about this. One of the things that

.you had said is about how John had been

so drugged up and drunked up -
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24

~— prior to this time that he was just truly

setup for this by Melvin Green?

_and Melvin Green, I think, really used him in

the situation, and that*s where I beéecame
upset with John, because John had the
opportunity -- well, first of all, ¥elvin

Green -- we attempted to talk to Melvin.

His attorney at the time was

Scott Erichbaum. In fact; I sat through
Melvin Green's entire trial, aﬁd there
vas a jury waiver on that. That was
tried to Judge Banﬁbn, I‘did.that for
two purposes; numbér oﬁe, I wanted to get
an idea of the state’s case and} number |

two, I was trying to get an opportunity

to talk to Melvin Green, and I never did

have that opportunity. He just didn't

" want to talk to us. Because. I thought

any assistance be could render --
because, I mean, there was no doubt
Melvin was with him at least at certain

portions of that day, even thoudh Melvia
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exonerated himself from the aétual-
crime -- he claimed that he never went in
the store or whatever, but I mean peocple
had seen_them.togéther and all that. I
wanted to get some idea of, yéu know,
wﬁét 3ohn was acting like or whatever,
but Melvin wouldn*t talk to ne.

Q. Ana John wouldn't talk to you about the crime
either?

A. - Yes, John was very closed mouthed about it
_too.' Melvin was a lot smarter- than -John,
I+1l1 teli you that. He was a pretty .
sgave guy. |

Q. pid you.ever_ﬁear, know, or investigate, or

follow up on ény leads that vou migﬁt

have known from the-Briar Hill'ccmmunity

that Meivin_was the actual shooter and -

John was making a false confessionm to

protect him?

A.‘A No,\I had never heard that. I had nevér heard
that. I do recall going up there, and I‘

- do recdll -- there was a pathway through
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some . wooded area for some reason we went

through, and I don't know why we walked

that. I went up there with Zena. . We

walked, and we walked down a hill, and I

remember we talked to a woman. There
was, I believe, a black woman that we
talked to, but specifies escape me at

this point.

Sure. How did yvou and Mr. Zena divide up the

case on John?

T don't know. I mean, pretty much however it

appears in the transcript is probably the

‘net result of how we had proceeded. I

mean, I know that I participated in some

of the trial and he did. I mean, £ don't

khcw if it was evenly distributed or
what. I don't know.

How did you prepare for-mitigatian?

I remeﬁber taiking to' his mother and I also
think we talked tb-;- was it Dong
bafnall? Was Doug D;rnélL ihvolveé in

‘this?

26
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MS. HITE: He was the psycholoéogist.
A. Péychologist‘ Also, therg was a medical |
doctor, and I think is it Dr. Morrison -—
MS. HI?E: Yes. .
A. ~- that we talked to? Because I remember that
guy. He's a big weilght lifter type guy-
I think he testified . in the trial, either
in:the trial or in ﬁitigation. ‘Dbia
ﬁr. Horriéqn? |
MS. HITE: Not that I'm aware of,
no. Dr. DBarnall didg, I.beliQVe:'
A. Darmnall aid? Morrison for some reason —-- I
don't knéw what we utilized him for, but
I remember talking to him.
Q. Well, you triesd to have John cooperate with
some méntal health officiais?
Al And he wouldn't. Yes. He wouldn't. I think
we tried that on more tﬁan one occgasion.
Q. _ Corfect. |
A. And I think it got te the point wh@ré-John was
becouning affén&ed,becqﬁSe_we vere

pursuing that, you know, and he was
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A,

28
becoming offended,-andgthe court Qas-
becomipg perturbed—becausé we weren‘t
succeeding with this. 8o, I mean, it's
-1ike you keep trying and trying, but your
client woen't cobperate. I mean,'so wve
were like in a Catch-22 situation.

okay. When did you start your mitigation

preparation?

I gouldn't tell you. I mean, I'm sure in that

case_it was pretty much from the
beginning, because with the confession
and w; vou know, it just didn't appear ta
be a real optimistlcally triable case as
far aé a favorable_result. I knaw we
proceeded to trf it. In that type of
situatioh you're always looking for a
‘conviction on- lesser inﬁluded and aveid

the entire mitigation proceeding, but as

far as when I comnéenced preparation --
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CA. I'm sure that it was -~ Epail
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as you got on the ¢ase you started
preparing forlthe mitigation phase?
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So; I'm pretty’sure of theat.

Q. Can you recall what your theory of'mitigation
was?

A, No, no, but it seems to ﬁé; though, something
about his drug inducement, and I kelieve
John also had an alcohol abuse problen,
I knﬁw that those were factors that we
looked into, possibly with Dr. Morrison.

QL Okay. Goinq back to his jury wai%ef,.you;ﬁe
‘kind of indicated that you've got a

client here that is fighting the docters
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I don't know what he understood., I think that

.conversation with John. T think it was a

something else, too, and I have to verify
recolléction may be better than mine., I

- proceed to mitiéatian, and we were trying

36
who are trying to do sonme evaluations on
him; yvou don't believe that he

understands sone of théese things. What

exactly ~- not exactly, but &
GaaBYwE TS EEy R

we - %%;iZ%ﬁﬁ@@ﬁm&g@%@%ﬁgﬁﬁﬁ%ﬁ%ﬁﬁ@ﬁ@% I
honestly - again, I'm trying tec. recall
specifically even how we presented it to
him or where, and I don’'t recall. . I

don't think it was concluded in one
couple conversations. You know, there's

this with Zena. At one point -- I don't .

know, maybe you better ask John. His

think‘ét one pcintrwe argued with him
that -+~ he wanted to plead guilty and

T — b ! E W S P
X “w

noet tg ~-- you beltter check ti ‘
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31
because ;gain my cases, my memory- is
blending together now. .

You've had so many capital cases that they all
blend?

Yes.

Regarding the plea offer that you had, I know

you've indicated you don't remember the
exact specifies on that. |

But I know the death spec was out and he had
to testify against Melvin Green.

Do you know if other people that might have
talked to John about taking the plea
bargain?

I believe his mother did. I'm pretty sure we
ha& his moﬁherAtalk té ﬁim, ves.

Qkay. Do you know if tbe prosecuting

7 attorney, VanBrocklin, e?ér had a ehance
to talk te John about it? fj

; can'tt récall specifically if he ﬁid or
didn't. 5

bo you recall if any of th;—police officers

might have talked to John about it?
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32
I think, but I'm not sure. I think ﬁaybe
‘Pajack may have spoken to him in ny
presence during one of the hearings, one
of the roons. I;m almost sure that
Fajack -- yes, I recall v;guely some
conversatibn where we sat around and
Fajack was talking to.Jchn, because
Fajack had known John frpm prior events.
Jopn'Eley and Joe Fajack were not
strangers. I Xnew that. In fact Fajack,
I think, liked John Eley, you know, and
they got along pretty well. Pajack Jjust
realized that John got himself in a
1ittle more serious situation than he
generally was getting-into. Joe waSn“t_a'
real aggressive.presecutarial witness in
that particular case.
Was it a general feeling of the two
.ﬁéfendants, Melvin and Jchn,.that Melvin
was far more culpable than Jp%n?
MS. CERNI: Objec-tid‘n-. Go a-h__éag_}-.

n what sense? I mean, that Melvin
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O.

A.

Ckay.

33
was the master mind?

Yas.

See,lit‘s-alwaYS‘been my underétandiné -- and
this is strictly frow what John had told
me -- that Melvin never entered the
s£ore. Melvin was sort of like the look
out, "stayed outside, Howevér, I think
that Melvin Green is the one that schemed
this'and that he's also the one that nade
sure that John consummated the robbery
'aspect of it, Méivin, as' Y stated, I
think he was a lot more intelligent than

John was,

R

sz,

B S S L. SRS S BT S RAE L RG

: ﬂf%ﬁ%%%éﬁﬁﬁﬁﬁ%.
No. mﬁﬁrf c¢ouldn't tell you., I véguély I
-remenber éoing'fo Johnts mothérfs house.
I alsc remember ﬁeeting with them in
Zena's office, whichﬂused to be lécaﬁed

in this building.

S
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34 
pid you have any mitigation expert assist you

in thig case?

e

No, not that_i recall.

Do you remember or récall any records you
might bave attempted to collect?
$es. I do know we tried to get records, but
what they were -- again, DBugHEEHS
think, Qavess S G EEREs S A
‘ bt hes
Do you regall any instandes_#hére John had any
head traumas or head injuries? %
I can't recali right now. He mpay have told me %
‘about something then. I-doh?t know. It ;
5seémed to me -- was John in the serviCeé g

No.

Or was he in the peace corps or job cerps?

Job corps. He was in the job corps.

”job corps, something along that nature.

THE RECORD)

If I could, I would like to follow up on a

P PP P e
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A.

A

Qo

A.

Q.

-+ 35
couple of different'thingg that yvou had
said earligx,

Sure.

. Number one, I know we didn't put it on the

- record, but when were you. licensed as an

attorney?

November 19, 1976.

po fou récall when you were first Rule 65
certified?

I can tell you one thing. I tried my first
capipal muraer case before I was Rule 65
Certifieﬁ. I do know that, because
somehow I was mistakenly appointed to a
case, because for some reason they
£hought I was certified and I wasn't, and
the other ﬁounsel-waén'f}- We tried the
case and the Defendant was.acquitted, and
thén we. found out that neither of us were
certified, thinkiﬁg that we both Weré,-
and then I found out that fheré was some
sort of certification proceés you had to

go tﬁrough.
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A.

Q.

A.

Q.

A.

. I was sworn in 1976, was in private practice

.
How many criminal trials had you had before
Eley, if that's -- '
Before Eley?
Yes. |
I was designatéd a special prosecutor in a
‘criminal unit from 1878 to 1980, '8I.
puring that two and a half years of
_prosecuting I think I tried 37 jury
trials. As far as dafaﬁse_cbuﬁsel, 1 -
couldn't tell.you. I meap,'i have tried
a few cases. | -

Well, counld veou give me some more of your

history and background as an.éttorney?

‘from 1976'to about 1878. I was appbintedl a
to this criminal upit; which at‘the time
they were pretity commpn_throﬁghout the

g ccuntry.l Summit coﬁnty, ; know, had one.
We had bi-County j@risdicﬁiqn with
Trumhull,_Mahéning Counties. We'dgalt
with repeat félon,offendeps and we were

funded by the LEAA out of Washingtom, Law
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- Enforcement Assistant,Adninistration.' We
were prohibited in the terms of our grant
frém piea bargaining. So, you eifher
plead as chérged By the indictment 6r
proceeded te trial. Thus, we tried a lot
of cases.

S0, you were there from !78 to '51 vou say?

During the entire term of the grant, and then
at the conclusion of the grant the office
was dissipated. Wyatt McKay, who is one
of the staff attorneys, wént to the

Trumbull County Prosecutor's office.
John Dixon and myself'were the Mahoninag -
Cbunty attorneys on that, and I believe
botﬁ of us left, went into private |
practice. Quite frankly,'tge prosecutor
at the time, ﬁince Gilmartin, offered nme
‘a job in the civil division. I gaid,
¥No, thank you.® ﬁuriﬁg thosg two years
I had be@ome'married, bought a house and
had a baby. So, I had to get out and

make a living, The days eof living en
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Q.

A.

Q.

A, -

Qe

A.

"58"
minimum salaries were over.
You'haafindicatéd éarlier regarding the waiver
Atha;_it was only after that you had the
waiver that you found cut that Economus
was on youxr p;nai?

.I.think. See; I'm very -—- that, I'm very hazy

. about. I'm very hazy about that. I'knoﬁ
tﬁat we don't geft to choose who our
panels are, because if we would have, the
pénel comﬁb;iﬁiqn would have heen totallf
different than what it was, I can tell
yoﬁ that.

Well,.let*s‘go into'thaf then. .

‘Really. I mean, there are judges that -- I
mean, it's no secret that there are
judges that we feeal are-more liberal than
other judges, and I just felt that I knew
.that ~-- this case was assigned to —- was
this Jenkins?

Yes, i; was.

Well, Eldon Jenkins was a very strict, Qery

strict guy. However, the thing I knew
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39

about Eldon Jenkins, he dlways followed
the prosecutor's recommendatiens,-
particularly in plea baigains; 506, I
felt comfortablé with tﬁgt, ang

Alan Jenkins —~—- I had tried a lot of

cases In his court, both as a prosecutor

" and as a defense counsel. So, I felt

cumfortable-about him. Judge Houser at
that time, I think, maybe would have been
maybe one of the newer ﬁgﬁbers of the
bench and I ‘didn't ~- you khow,

Ju&ge Houseéer ¥ didn;f know how to reéad.

I bet you he Wasn't.en the bench a year
at that point, and I'm.sﬁre this was
probablylhis'fifst capitai case, Judyge

Economus -- again, it was my -

'understandipq that he had some

difficulties with:the d#ath_penglty. I
know that he éresideé Ovén:tQé First
death penalty case here in Mahonifg
éounty, aﬁd,in that Caseﬂthé faéts vere

much more hostile than these. -It was a
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Q.

A, 0

0.

a.

a0
woman that was aileged and éonﬁiqted of
having burned her two children.

Rosalie Grant?v |

Yes, and I know when I sat at his sentencing
when hé affirmed the recommendation of
the jury, you could see -- I could see
visiblf-he was very upset about hiaving te
do that. Pete Economus also had tried
some defense cases tooc. I know that;

You had sald earlier something about the court
was venting their frustration on yéu
because ﬁf some of Eley's actions?

Well, wé would file these motidns to get funds
approved for this of that, which the
Eourt would do, and thén J&hn‘wcuidn't
cooperate with us. It's like after a
while the court wouid say, "W@ll, why are

' yoﬁ filing this motion when-your ¢lient
won't do it?™ They'il pérmit it, they'll

' authorize it, but iqhn'wash't following
?hrouqh. So, I meaﬁ, we weren't being

‘¢chastised or screamed. at or whatever, butlt
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Did this trigger or indicate more and more to

. rlgi
thé-court was like, "What’s -going on?

You want this expert, but your client
WiLl go up there and an'tJfalk t¢‘him.ﬂ
I think spebifically_with_varnall theré
wvas more than one occasion when he just
woulén't talk to Doug Barﬁall, and it was
getting frustfating, énd I think |
Mr. Darnall was ggtting.a little
frustrated with it, because obviously

he's got a schedule to attend to.

yYyou that you had a ¢lient that had sonme
problems, or was it something that with
the court's frustration, w1th John Eley’s

obstxnacy that you dldn't know whlch wvay

to ge?

in the religion. In fact, at hls unsworn
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T4z
statement in mitigation he spewed forth
some "Biblicalization' that I never

unae;stood.

Was this one of those things-that you fhink
John was trying to just get it over with?

At times I had that impression. |

Because %ou had said that JFohn wanted to plead
guilty?.

Yes. .'I'm pretty sure John somewhere along the

line wanted to know why we_were going

through the rigors of a trial.

.?ﬁ@%ﬁﬁﬁﬁﬁwkﬁéﬁﬁgégmﬁgﬁﬁm%@%ﬁ&ﬁ
But - he Qidh‘t think he was goiﬁg'tc get death
| fgrlgomé rég%on? |

I don‘t know what he thought. I mean, we
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Q.

A.

S

7;j~”
tried to tell him what the optioné wete,
you know. Whether or not he comprehendéd
them -- it's hard to say what another’
person is thinkind or unde;standé.
I mean, yﬁu say that -- of ecourse, the recorad
reflects what he said at trial —;
Uh huh. |
~— of course, and the mitigation hearing with
his religious thoughts and things. bia
you come up,with different conversations
with him where he would revert back to

religious thoughts and ideas?

Yes, particularly when we were talking about

the plea bargain.

What did he say?

Someﬁhiﬂg about not bearing witness, couldan't
bear witness against his,neighbér-or
something like that. o

Were there other religious stafaments that
vere common theme? i |

Yes,

What were they?
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A.

44

I'1l be real frank with you. Even'thoﬁgﬁ i
went te Catholic school, I'm not véry
well versed in the Bible to have tlose.
referencés in my memory. He said things,
and T wouldn’'t recognize thenm or
whatever, and T knew that they were of a
Bibliecal origin, but I just wouldn't
memorize fhem.

would they come up like hodgepodge things he
was putting together?

Many times, and also he bélqnged to a churéh
that I never could find; ,I attempted to
find., He said thére was this church.

church of his own mind?

Na, é church up in Warren. I ﬁés looking ﬁor
a specific reverend and everything. I
went up there énd duestioned people and
a1l that; He could mever give ie the —
loca%ioh of this church. I was always
stoppiqg_at gas statians and thiings and
asking ‘peeple if-fhey»ﬁéérd of.;hié

church. It .wasn®t in the directory. It
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T
wésn't in the phonebook; and I just tried
to track it down as well as the reverend.
I was unsuqceésful.

0. But this was a common theme with John, that he
would make various statements that

sounded like they had an origin —-

A. Of religion.

Q. -- of religion?
A. Yes,

o. But they weren’t things that you recognized?

A. Yes.. I'mean, they weren't ~-- gedidso
iz &g, you,
Fetabibegroie

Wesenit Shimgs SRR T pehsy

know. ;'mean, like again g

s SR RO HE S PRI D e,

Q. Let's go back to the plea bargain. You

indicated earlier that in the course of
discussing the plea bargginiwiﬁh Fohn

that you kind of had an almost physical

Goted from
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confrontation with hin?

Hi§¥Ferd and what perturbed
me is, you know, that was at a point when
Melvin's case had.just comﬁencedland I
told John, I said, "John, I have
attempted to talk to Melvin Green to see
if he would assist us, and the guy
wouldn't give me the time of day,
wouldn'ﬁ give you the time‘of.dafl So,
why are you protecting somebody thét.
Wouldnfﬁ help &oﬁ?“ And john‘was just
very adamant. He was not going to
testify against Melvin Green or anybodyr
else. -

Q. Did you.think about. subpoenaing ﬁelviﬁ-tp
testify at {phn's case?

A. Melvin Green, ‘the day he was acguitted, -
vacated this_jurisdictioh so guick you
wouldn't beiieve. Wé went looking for

him. And I tell you he popped up a few

46
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AL

0.

- AL

-
weeks prqbablg after Eley's case. I
ﬁhink he got involved in a situation up
around Farreli, Pennsylvania. That was
the next time I was able to track him

down. He completely -~ hé just blew the

town. He blew town, because he knew that

I was going to try and snatch hin.

Well, you sat through Kelvin's trial. Were

there things that you learned in Melvin's

trial?®
Ok, yes, a lot. 1 mean, I got to, if nothing
else, ébserve the various witnesses, many
" of whom were the same witnesses in John's
case, and got to see ~;'I'm trying to
think who presecuted that case. .I think
it was Ted Macejko, the prosecutor., It
was aﬁout a five oy six day trial, and I
sat through it all, taok notes.
And it was Judge O'Bannon?
Judge Bannomn,
Okay. And was this &Hjury trial ——

Nq.
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Q.

A.

— or trial to the court?

And not a three-judge panel?

48

Trial to the court.

Not a three-judge panel, because he was not
‘charged with the death spec. He haé@ not
confessed. It was John Eley.who had
confessed, ané that!'s wheo they put the
deaﬁh spec on. See, Jchn confessed to.
being the shooter, and I think -- and,
again, I héven't read John's confession
in years. I think maybe even John
exonerated Melvin to the extent of never
_putting bim in the store. You know, Jehn
ﬁook full blame and responsibility fer
tnerincideﬂt within the store.

Ccould you tell me a little bit more, knowing
that you've got this:confession,fhéw_that
;elatad to going before-a three-ﬁﬁdge‘
pané; versus going before a jury?

Well, John, number one, had been cooﬁerative
- with fhé police and dlso was pretty

confident, at least with Fajack{ that
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Fajack if he were to testify -~ and maybe
Jee did testify under mitigation phage.

I'm not sure. Did he?

Q. _ I believe he did, yes.

A. I think I remember Joe was pretty:
nonQAdVersarial with us in that
gituation. I ﬁaan, Joe was —— if you
could read between the lines in‘&oé's
teétimony, it was, "I don't think he's ' a
candidate elther for the death penalty."

©.  aAnd you say that Fajack knew Eley’

A: Yes. I know that for a fact, that they weére
acqﬁainted with ene énother, ﬁecauSa
Fajack was anxold—time‘type éolicemaﬂ.
Ee.wasn't old. He-was plder -in age, but
he qas'also an old-=time cop. He had a
lot of street contacts. I got to develop
a relationship with Joe when I was a
prosecutor. . I mean, Joe had snitghes,
informants, everything. HeAingw.who was
with-who aﬁd whatever, and Joe ﬁad'had

- -

prior dealings with Eley, and he 1 ked

49
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a.

A.

Q.

50
John.

Did he say anything te you about the
confession that Jeohn ?ave him?

I think that Joe -~ oné thing I can say about
Joe, Joe always inpressed me as being an
honest coﬁ. His word was alﬁays dgeod and
“he would tell you when a pinch was good
or bad. He expressed tp'me.and Zena, we
were present together, that he thought-
the caﬁfession was a good one, you know,
thaf he had followed the rules, dotted
the I's and crossed the Tfs, and that
John wvas unfo;tunately very cooperative.

Did he say anything? I mean, you had |

| presented during the motian to suppress
that Jaohn was complately out of it with
drugs and . alcohol? -

Did wﬁc say anything?

bid yoﬁ talk to Fajack about whetﬁer he really
thought that. John Eley knew what was
édigg.on?. - -

I'm sure T talked to him. I can’'t
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Q.

A,

A.

Q.

51

specifically recall it, but I'm sure T
diad. |

And you alsoc --

Ir fact, I have never S$een a transcript of
that suppression hearing. Was there é
iiﬁe of guestioning along that way? I
would preéumg thare was. A

A lot of the guestioning relaFed to

John Eley's intoxication.

Uk huh.

And that comes up to ancther thing.' During
.thg trial neither you nor Mr. Zena made
an gpening statement pf preéented any
witnesses. So, £herefore, the record was

really pon-existent as far as any

information or evidence as to John Eley's:

intoxication and thé.pills and things

. that he had taken prior to the crime.
ﬁas that at the trial phase o#lmitigatipn?
The trial phase and neither the mitigation

"presents any evidenag as to'ﬁis-

intoxication. I mean, I know from any
T :
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record in going through it thei that the
record is completely non-existent as far
as Jéhn being completely out of it at the
time of the crime with drugs and the
alcohel. He had taken om a one“week
binge?

I thoﬁght that we had put that in. Again, I
haven't reviewed the trangscript ever, so
I don't know. I mean, Ifm-sﬁre == wall,
I'm not sure of anything at this point.

Right. I réaliée I'm asking you teo go baek
ten yvears and I have read -the transcript
a little bit. But maybe just te build up
the receord right nbw, do you recali what
John might have told you about his
intoxiﬁation or the amount of drugsAthat
he h&é done prior‘to the c¢rime and prior
to his statement?

T think John indicated to us or to me that,
you'knbﬁ, this-inéident ococurred duriné a
pé#iod of drug and algéh&l.intoxidq£i¢n.

I mean, he had imbibed prior to, during
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Q.

A.

53
and after, because it seemns to me they
didntt even apprehené John for a few days
after this inci&ent.

Correct.

And he got real far. He went from the north
side to the south side. He thought that

he had run avay or something.

Can.you let us also know for the recordi

I think with John there was sdmething that
triggered, at least in ocur minds, the
necegsity of having it done. What it

was, again I can't recall aftar this many

BREEYSE OF §

years, but I'm sure%ggggﬁ#£t4_ﬂ;

but there was something -~
0r his babbling of abstract religious ideas?
Yes. There vas something there that we felt

mandated that something be - Eafenmi R Png
( .

o GRS i i

-ﬁﬁ%ﬁiﬁﬁﬁﬁﬁﬁ%®%§aﬁﬁ§§
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because, like I said, gi& yas ¥ Ttk

i

T R e Y

Speaking of difficult, how was your Workiqg
relationship with Mr. Zena? Had you
wérked with him before, since, after?
Will you work with him again?

I sheuld have ha& him'apalyzeé glong the
way —- ﬁq. Tom and I have becoie dgood
friendSJ That was probably the first

- case I ever worked with Tom, and sihce
tﬂen Tom and I have become good friends,
and Tom and I have been -- we were
‘co-counsel on a caée as recently &s this
Summer, that Harris case, and Tom and I
‘have also been involved representing
co~Defendants in capitai murder cases.
Right now he's going tﬁ'trial on ohe in
Trumbull County Whare-l just went t&
trial, had the co-Defendant. There was
one in 1990; 1 trigd‘the James Meyers
caﬁg-_ He had Frénkiin. T één‘t recall

~

Franklin. He was a co-Defendant. We
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55
went to trial on both of those. fFhose
were both separate capital murder.éases.
We've had a lot of ;ntetconnection, and
also fhereWs_a murder case I‘m on now
where he represents the co-Defendant. I
mean, therets a lot of;intéraction. But,
again, keep in mind, too, that the‘nﬁmbér
of defense counsel that try criminél
cases ~- not only.court appointed, but
even rétainédy because I do a fair-amount
of retained cases -- is pretty limited
anymore. A lot of attorneys just don't
do them anymore.

What's the court systen up here? Are they
normally pretty tight with ﬁaney for
funds for 'experts, for mitigation
experts?

It depends from judge to judge, Countg ta
County. I mean, I jus£ khad an expéfiénbe
with a Trumbull County cqurt where I
'triéd‘a ca?ital murder_case f@r‘six

weeks. I put in a motion for
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Q.

Aa.

ﬂssh-
extraordinary fees; it was denied, and
also all of my experts we;e_gut
signifiéantly, their biils.
Makes it rather hard té practice whein you
-don't have ~- |
Well, it's making ‘it virtuaily impogsibie £o
praq£ice.
&nd relating that now back to John, is it --
I don't think we had a problem there. One
: thing I will alwéys say -- and I
-:espectea Judge Jenkins for this. I
think if you'll lock through tﬁe record,
i.don't.récall of any instance where he
&enied ahy'of pur métions Ffor like
appbintment of an investigator or
appointment of this.

Even thou§h he wasrfrﬁstrated wiﬁh the way
Yqu client was acting? |
Well, he was frustrated in that he would.gfant‘
these tﬁings -~ we would ask them, he

.wbui& grant them,rénd-than we qoul&ﬁ't do

anything with them. - You know, FShn
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wouldn't cooperate with Darnall or he
wouldn't do this or do that. I've been
through that Subéequent to John's case,
and.it is frustrating.

Q. Yes. I mean, working with difficult clients
really ‘is. B
a. Yes. | |

o. One last guestion, as far as I'm concerred.

10
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Since Johh's trial -~ and you've handled

eight others --

ﬁ%ﬁ{&&lﬂmﬂ@f aam‘ﬁﬂasa’ 5
T used the one I just tried in Warren,
Dr. Eisenberg and, you know,
unfortunately that case was unsuccessful.
One thing I‘li say about Dr. Eisenberg
from up front is I think he was very
realistic about his appfoach to the
sifuation. I mean, he kept me apprised

of his opinion. Yes, I used Eisenberg

there. T tried to use Dr. Dérnall with

Steve Vrable, but Steve Vrable ultimately
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| s
fired me after the trial, and I had to
sit there through mitigation and ﬁbt sﬁy
anything,-and Stgve liﬁarally casﬁ aside
gverything that we had had Pr., Darnall
do. We did have Parnall testify for us
in the'triél, though. Over Steve's
objection, we tried to iﬁject some sort
‘of ;néanitg-deﬁense, but we used parnall

there. I'm sure that in’&thér cases =~

e o AR AR b

having a big preblem up in Trumbull

County right now. I‘m supposed to
tegtify on their.heﬁaif-next'weeg‘on'-
that. At that‘juncéhfe'you‘xe confronted
with ﬁﬁé‘problem where you can't get a
mitigatién egpert,,‘Théy want to get in
'ét3gfonnﬁ @érb right whén the .case

commences, and they want the tinme %o
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conduct whatever they have to conduct.
And then there's another thing too.
There's always financial éoncerns with
these Counties.

Q. Well, ‘X mean, you have éttended some of the

| death penalty seminars?

A, Oh, yves.

Q; So, you knqw that the theory is that once they
are éapita;ly indicted you begin at that

roint preparing for mitigation?
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A. ' That's correct. In fact, I just arraigned

somebody on a capital indictment Tuesday
and I told my second chair -- I met with

him yesterday and told him to contact sc

and so. However, we are runming into the

problem there where we just lost our
riggy back sales tax here, and I don’'t
know what finances are going to be

available.

Q:_ “And it makes it really frustrating --
A Yes, it does. -
~~ to try a case whén You don't have the funds

Q.
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Q.

A.

60
for the experts that you Xknow you need?
.Exactiy;
This is a question in hindsight, i réalize,
but SESVEE RGNS
pohehaedl e Tt SN L8R A PR R S A st

obbE ¥5 g e

EaRy
;ﬁﬂﬁ@ﬁﬁwﬁﬁ&e,' I probably would
have, if nothing else to have acted -~
you know, mitigation experts have a knack
to become closer with the client. I
guess because‘thef're not the bearers of
béd news. We're the ones that always
have to go over and say, “Weil, you've

been indicted aon this and here is your

plea offer. It’'s not great, but it's® ==

you know. I think mitigation expérts,
they get to sit down and talk to'éliehts
more informally, talk to them about
famiiies and_ﬁistory and good$timeé ana

‘bad times. So, I think the mitigation

e#ﬁefﬁs that I have had in the .past

caseé, they!ve been goad bri&ges'batween
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the attornay and the client. And, if
nothing else, ﬁaybe a mitigation axpert
could have assisted us 1in opeéning up
John's mind, getting him to be a little
more receptive to things, because slslns

sgeptive . toryhat we yere t@lking

C e viar ahieg i g

Q. And you didn't really have the time to spend
ﬁith him to deve;op‘that rapport?

A. Well, a leot of times your time e gpent in
preparing a lgwsuit, trying the case and,
yes, they probably have more time, mére
qpportunity,

MR. MEYERS: Can I ask a few, do you
mind?

(OFF THE RECORD) .

DIRECT EXAMINATION BY MR. MEYERS:

Q. Are yoﬁ gdiﬁg up to; Zena to play that réole of
the witness talking into the record about
gha importance of preparing mitigation
from up front? .

A.  Yes. They have asked me to testify. It's the
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I'11 tell you another thing, too, that we're

62
20th.
That!s what wefre preaching now for this

obvious reason that you and Tom are ==

running into. There's mnot verf nany
mitiqation experts out there.

Not in private. There are very few that afé
not connected to a public defender's
_office.

Yes.

I think early on te Cindy you mentioned that
back in the ?87 era, which was pretty
much on the heels of Rule 65 anyway, and
T know the State PP at that time had been
doing seminars that then got sanctified
for that gertification, but you remarked
that historically, if yﬁu will, there
weren't a lot of folks that had to face
the fire of mitigation from the lawyer'ts
chair. There had been.édme, but npt-neﬁr
'as many as now. Had féu and Tem:prepped

up your mitigation from the jump, o¥ is
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‘Q'

0.
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63
that somethinq where you get your money

for Darnall after the verdict at trial?

I cantt recall.
%@w@ﬂﬁﬁa@iw@ﬁ%@ﬁéﬂWéwﬁeaﬁ-m@wﬁtia%§ so,
I mean, we obviocusly had something in
mind.

Was that in the mode df mitigatidn; or was he
the competency evaluator?

I think probably for bofb. You know, Darnall
‘has dope some‘mitigation. "He may ﬁot be
a'recﬁéniZed acknowledged expert in that

area, but he's pretiy acdommodating.

It sounds to me like Rt tia,

o Bleys Hhats ket pattenn Gty

1 mean, ¥ hHave had my share of battles with

clients. It sounds like you had a few
hard ones with John.

Yes. John was probably the second most
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A.

-”é;h
difficult,ciient I ever dealt with.

Do you think he processed?. I mean, do you
think what ybu-said was sinking in, ot
-was it that very doubt that led you teo
even requesf the conmpetency?

Yes. I couldn't tell you what was going on.

I mean, ‘E@bduitokaon:

etk BT RS iy o
I mean, w%e@f,tfg,mégﬁxhzéhﬁaaﬁ@

same result if you talked to a wall.

‘Would you ever force him to parrot back just

to méke sﬁ;g that --

Yes. ’

Would he do that, or is that again the
stqbborn child imége?

I mean, there was éde'bantexing that went on.

He @ﬁﬁ-I-bantéred.

You mentioned at one point that John

apparently was looking towards -- he

1y as L R ASASCN Py i
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65

didn*t know why you were going through
the rigors of trial was the-phraSe that

stuck.

I'm pretty sure that was the case, where.

at one point he expressed to us he didn't

know why we were trying the case.

‘I think you said to Cindy that he at one peoint

wanted to plead guilty and wanted just to

go to mitigation?

IAthink he wanted to plead guilty and just go

right to ~- answer for his sins.

FH o IeEsen ARl ided? Here is the

thing. I have fried eight of them. I

have gotten a couple outright acquittals,
and two or thrée have come back on lesser

included. There"s always the pesgibiliﬁy

of -- not appellate, but somewhere alohg

the line the proSecutor may not prove all

the elements. I mean, I'm & firm

believer —- and this will probably get e

- SIMONI CQCOURT REPORTING

Eley Apx. Vol. 10
Page 68

A RN TIE I Fee s LA s ey

R TTXT LR

LIEL S PRI N



10

11.

12
13
14
15
16
r7
1a
1o
20
21

22

A

g.

Q.

GGA
in trouble} but I den't care. I don'tt
have much faith in the appellate process.
I think that you should win it at the
trial or try to win it. You know, this
regimen of making a record, it sounds
goqd, but I yould l1ike to know what
percentage of cases, and particﬁlarly
capitgl murder cases, are overruled &nd
sent back. I'm a firm -- I have had some

unigue verdicts. I have had some unigue

_ verdicts and some favorable werdicts, ang,

I think if you give it your guéto at the
trial you would be surprised what may

happen.

I tend to agree with that 110 percent. Was

your first an acgqguittal, the £irst one

you tried was an acquittal?

An acguittal.
To a jury or panel?
That was to a jury. Second one was Eley.

In this case it would seem from the confession

that he pretty much femsed up to the
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-elements of the offense?

A, There was no doﬁbt aﬁéﬁt that.

Q. ~ He dotted the I's and crossed the T's?

A, Yes, or the police éid'for him.

Q. Yes,-one or the othe%. We have talked to the
good Josz Fajack al}eady today. Sone
thoughtful prosecutor_finally bought then
video, because no onelﬁhought'ahpﬁt
getting them tape recorders in the old
days. - aAnvhow, he confessed?

A, Yes,

S Q. And if you look at the wxiting on the sheet

and know it's coming into the case, know
it's coming into the fact finder, it has
there on its face staring at you tke
elements of the offense?

A. Uh huh.

. Q.  Holding that this way, then, let's put over

here the fac¢t that, as Ybu'va said -- and |

many of us have been fortunate to pull
some teeth out of -juries befpre, get

gquasi verdicts. Let me ask you this.
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A.éé
Did you think there was actually a
factual lesser in this fact pattern
legally? In other words, if you had goneé
to a Jury, éould you have won the fight
to_get a lesser included with that
confession in there?

jury, no, This ié ny experienée, whether
it bé right or wromg. I think that
judges as triers of facts are a little
mo¥e liberal in the appllcatlon and/or
interpretation of the. elements than

jurors are.

But when you know generally and, in effect,

specifically_fér Eley that you've got a
?onfession‘that hapds the State on-a
platter their case, the State in tufn has
handed you a deal that your cllent woni'h
take and now you're going to trial with
no real legal,  factual wiggle room for a
genuine lesser, why not throw that to a
panel aﬁd\hope for one outAqf twelve

instead of three, where it sounds like a
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A.

Q.

a.

62
couple of them at any rate weXe pretty

strict guys?

Well, you know

Baséd on what? What would you gain?
I was probably ~-~ to the best of ny

recollection, EifFmss

e, e w.»s,%&“

SEkiddy, as opposed to a jury, where

chances are it was the first time they

ever sat on a --

£ B

Not the trial stage?

Thatts correct.

Thén-why not fall on the‘sword at trial, why
net give it up at ﬁrial, especiqlly if
John was thinking thai‘way already?

Again ~-
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Hope of mercy, "Make it easy, Your Honors."®

Try that case?

situation iike,that1 I think, without
spacifically'bging able'tO'recali X
probably was of the opinion that maybe

tbevmbrerthe judges knew about this case

the more it may benefit as in that thexre

was. some favorable facts that would come

~out -- you know, John wags drunk, he was

high,-he waé.baing led around b§ this
street sngkg.' John certainly didn't flee
to central America. I'méan7 he went from»
one side of town to the othef. wheéen he
was ﬁicked up,;he was cooperative with

the police. He confessed.

If you had fallen., hypothetigaliy, knowing

about the hindsight piercing vision, but
if you-hédjfallen on the trial sword, |
would you not have gained ﬁﬁ:e control
ove;'Eelling-that talé as you saw fit at

nitigation?

I don't know. '
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-Ti
Q. You .guys did bring Fajack omn?
A, Yes. |
Q. In other words, if you forced the State to go
_ through its picking the cherries off the
chetry tree, you have no control at that
trial phase and you.really have no ground
to gain_and_the leniency variabhle falis
over here at mitigation. You know youn're
going to get there. |

A. Well, there's always the hope that you're not.

Q. How did you guys deal with this with John?

ALl this, what you and I have just done
as a couple of trial lawyers, is tap
topics that we understand. Welre very

conversed. How the hell did you talk to

John about this stuff?

R
TnguEEey

.fhﬁﬁﬁﬁﬁgg% g
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A.

9.

A.

Q.

Q.

B -

‘M5. YOST: One syllable words?
' THE WITNESS: Yes. |

I mean, there wés no way you could ﬁse _— like

I'm sure the term venue or jurisdiction
-would knock him for a loop. I meéﬁ, for
sure you WDuid lose him in a
conversation.

The legal construct is enough to make folks
even convefsant with thisg stuff fairly
dizzy at times ~-

That's cofrect.

- Who bears what burden by what degree in the
mitigation and all those kind of welrd
_ihtarplay; of prepqnderénce bejapd a

reasonabie doubt.

Oonce you guys drew your panel, which pullied

AagE bl dien b

N
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Q.

A,

Q.

A.

73
in -~ |
See, I don't know when we drew that panel. I

“wish I Xnew when. I don't recall.

You mean when at 1aast'vis~5~vis the ruliig on
the suppression? A

Well, I'm sure it was after the rﬁ;ing oh the
suppression hearing, but I don't know if
it was before or after we vaived tﬁe
jury.

That you knew who the panel would be?

Yesg, that we knew who the panel was-.

My whole turf is Franklin County. We used to
be able to play that game. We used to be
able to get the assignment comnissioner
to pull our panel before we entered the
waiver. That, to some extent, has been
‘yanked now ang discontinued. |

VYesf See, that, I --

Did you guys play it up here that way? 11 
mean, could you haﬁe known the,pénal,
before you tendered the waiver?

We could have, but I donft know if we did.
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. Q-

A.

Q. -

74

Of course, even after the waiver tendéreﬁ e

T can‘t answer that gﬁestion. I don't know.

Was the ‘panel so distressed -~ Jenkins, I
guess, was pretty'toggﬁ lJove?

Jenkiﬁs was tough, put I'1l tell you what, I
think Jenkins was fair. A .

But it sounds like from the picture you paint
coupled with what we .know from Fajack,

) his Senée of fairness literally included
an eye for an eyve. if the guy did the
deed, he wasn't going.to‘ﬁave trounble |
imposing the death penalty; where yon
thought ﬁconemus might?

T thought Econonus was the more liberal of the

three.

What, if anything, further do you remember

‘about any interaction with John regarding

‘the jury waiﬁe; issue? 'Does anything
strike you as memorable, if you will?

No, noﬁhinﬁ méméfabie, But, adain,.my mnemory
may fail me. ' |

Well, I'm almost done. When cindy askéd you

I
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Q.

A.
Q.

A.

Q.

Q.

75
about your reiationship'with Zeﬁa, I got
the impression that -- you séid you'lve
now become friends. Let.me focus en bhaek
then.

We were friands,then.

How was this then?

X ﬁean, we're much closer now.

Was it a good working relationship?

Yes, it-was a good working.

Tense working relationship?

No, it was a good working relationship.

Without asking yvou any specifiecs, ﬁe have all
had co~counsel'relationshigé that were .

enlivening.

N

I have had co-counsel that I could have almost

killed.

- Some enlivening and some vou almost want to

killz?
Yes. ‘No; Tom, number one, is a very bright
individual. Number two, he's a very Rard.

‘'working guy, which are attributes I feel -

comfortable with-
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Q.

A

Q.
A.

Q.

. A L]

Q.

A.

76
on halénca, did you or Tonm proportionally hav;A
more coﬁtact with John Eley?

I'm goihg to throw this out, and you better
verify it with TPom, I think there was a
point where John and I had a serious
disagreement and maybe I didn't even go
visit him for a few days. I think that
Tom may have visited with John more and
had established a stronger rapporft with
him. | o

It sounds like you had, ;t‘least in cerktain
chapters of tﬁe book- of ihis cage, at
least times of contact with him?

Ch, Ye§;

You talked about going in at night?

Generéliy at nigh%, sure.

I have had cases wﬁere co~counsel mnay never go
iﬁ, aqﬁ sometines that's_ak;y- |

No, I saw John a lcﬁ;

But Tom did as well?

ch, yves. But tpere were|times where I was

probably so frustrdted with John.
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Q.

A.

,7%q”.

What, if anything, troublés you about the |
whole thing? Does hindsight give you a
glimﬁse on anything'that shaﬁes you ﬁbaut
this one?

Well, ves.

T mean, thatt!s the onse
ﬁhing that really upsets me. I mean, I
personally am not.profgssing that John is
innocent in this particular situation. T
just think that John didn't desefve the
sentence that was imposed upon: him.

I misspeak my ignorance of this record with

the foliowing guestian.

Hea would hever

cooperate.
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A.

VQ_.'U

Ao,

Q.

a.

.7%3 ‘

Given the liability here, should that button
have been pushed Ffar enough to put him
into a local mental healéh forensic
centexr?

IT'nm thiﬂking that maybe we_filad a motion for
‘that.

MS. CERNI: Uh huh.

Yes.

To have him moved in?

fes . o

The court wouldn't do it?

Wouldn't do it. I mean, EEsoeaRifsipbetuses

.

So, the Judge read iﬁaf more or.ﬁe reacted
more with the frustration of culpable
~blame almost? He wouldn't cooperate. I
guasg maybe it's my defense lawyer
instincts that I would be inclined te
say, “That's the sign of the sickness.
I'm giviﬁg it the whéle.heartéd effort.

I'm trying to talk to the guy. I can't
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Q.

" Well, John was -- N sen

- - -‘__~ , A
get through with him. I fight the fight
with him. I run the gamut with him. T
try. I talk the rgligious talk with him.
I meet his mother; and I can't get
through fe“hiﬁ.ﬂ Almost the $ign of the
illriess. | '

MS. CERNI: Objection,.

Was that your experience with Mx. Eley?
e RAER TR e

Frustrating with what?
Pardon me?

You said he waS'frustrating or he was

fruétrated?

R e g

Would it be at least within shooting ¥ange to
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A.
Q.

A.

—z
suggest that John's p;ttérn was the kiné
of behavior you see from the human‘béing
who just ain't procéséing right?

MS. CERNI: Objection.

T mean, BRERESY

I can tell you that.
From what I gather, you’ve dealt with sofme
tough nuts. You weren't green .at the
.time?
No. _I.hean at that time --
It*s not like you.were cutting your- teeth?

At that point I had been a lawyer 10, 12

So, ;s it fair to say that one of the —-= I
don't know if I want to call it the
pressure points.or spctiight fdlling in

" bindsight, but is that maybe he should

have been pushed into a mental health
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3 a. v
L
6 SEECETE WhAE We Webe SEpihg £ gon
7 0. Let me end_it‘this_way. In your experiénce
8 have you had .clients for vhom you really
9 have little doubt that they get the
10 d¥ift, you've managed to £ind that
11 successfﬁl course of comﬁunication?
12 There wmight notlhe the brightest bulb in
R 13 thée reom, but you don't doubt their
? 14 competency or the fact that they have
15 ﬁroceséed what yoﬁ’ve said to them?
16 We've got categories of clients.
17 | a.  sure.
18 0. Sure, we do. We have éeople -~ well, let ne
i9 say it this ﬁay wiih a quéstion mark at
20 the end. It sounds like John didn't fall
21 into that éategéfy?_
22 | B, No. WEEEwESEGERStesitseieNy
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Whether or not he was really able to

communicate -- and I use the word broadly

1

to mean . to listen, to process, to

respond?

B O RO e WA ARG

Eoing. b us.s You know, you

jumped ahead to communication.- Z

Feniny 68 PHEE We el el

R S W TR ARG TR P el

FEERLET Bveey THEEN G MAtinSE G eEied 8

s Ao A KRBT

WES: conprelEHETHg At
Some clients —-- and, again, I'1l throw a
qﬁestion'mark bn it, ﬁaybe draw an
objection. Some clients seem to be of.
that kiﬁi, because they're just really

pbelligerent, hard-minded people. 2anm I
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AL Well, my exXperience wa_s- ~~- and eveh FHHEHEEY

7 8l3
correct that -- would you agree that this
case has the feel of a client who is not
listening or whatever, not communicating?
It’s not because lHe was just a cemplete
flaming jerk; it was lIike there was a
question ébout whether Eley had enough
going on upstairs to get the drift.

M&. CERNI: oObjection.

Q. Is that your experience with Eley?

STRATD ST TR S RSN

Figied sk, NBhodh Rl

I think

John guit schocel. John went intd various

social, working type programs that were

O e St

all menial labor. #&k
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Q.

A.

I keep saying I'm done, ﬁut I've got to follow
this. Thé physical confrentation in ohe
of the heated interactions over the plea
bargain -- touching, physical, pushing?

No, I mean it didn't go —-- I don't belisve it
went --

Rising from chairs, yelling?

oh, yes. You can get me ocut of a chair easy.

| I have'gétten out of éhairs after
prasecutors; she'll tell you'that.. Yes,
it was like -- it was a reaction on my

A

part. I mean, FHRH VAR

=

S plae

sitting there. And it was over thig
plea, and it's like, "God damnit John,
.you_ know, this is Whét we're being
offered. What's wrong with you? Why

don't you take this?" TIt's like, "We're

trying to save your 1life. Don't you want

to save your life?® I¢11} tell you
what -- and that's the prosecutor that I

dealt with out there. We worked hard to

idg just

At
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85
get him to that point, because this For
the prosecution was an open and shut case
with that confession. -

0. They were carrying the aces on this one. They
dgidn't have any fact reason, I suppose,
to offer the deal, but for they wanted

“the testimony?

A, That was‘the reason. They wanted his
‘testimony and they'ﬁeeded if for &él?in
Green, because this guy ﬁére, Eléy, he
was pretty much behind the eight ball.

MR.. MEYERS: All.right.- Thanks..

I've got nothing else.l.

M5. CERNI: Well, if I can, I've got
just a few quéstions, 1f we gquickly do this. IT711

try to be very brief, dJohn. First of all, the

State will stipulate that you are eminently

qualified asz an attorney and as a death penalty
cﬁunsel. | |
cRrOSS EXAMINATION BY MS. CERNI:

Q- John, at an& time dhringlyour.handiing_of this

case did John Eley tell you that he did

B T
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net pull the trigger on that gun?

MR. MEYERS: I object at this stage

on the relevancy to the_issues put by the

post~-conviction hearing.

a.

Q.

Ar'"
Q.

AE’

I can't recall. I really can't recali.

e STE RISy AR

Kes AT

While-we'veﬁﬁﬁﬁgwﬁi=

analiney fuhasand s ghskdnadys and while

you've indicated that this may have been

indicative 6f a gertain ability on his

part not to comprehend, yvei BEEWY B RREHw

GhpRaiEnd Fou®

And that he did not understand?

{nde: apybedy coans.adswerhhdt

Jugt to ﬁlarify, even though there may héve
been members of the Arab community
present during the trial, do you feel
that they would havé had any influence on
the‘judgeé bf their very presence in the

courtroom?
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Q.

A.

Q.

87

I don't know what influence anybody in a

courtroom has upon anyens. I really
doentt. It just seemed to me, as I
recall ~- and somébody should clieck this

out. I think that there was a

self~appointed representative of the Arab

qoﬁmunity that was publicly making an

bl

issue about'how they were being

-vietimized in their store situations, and

T'n pretty sure it was with this case.
How that influences the judges, again, I

don't Enow.

I was just referring to the presence. I mean,

it's not uncommon for people who are.
interested in a particular case, ho
métter who they might be, members of the
family or community -- when you have
certain high profile crimes, thosé pedaple
coﬁe into the céurtroom and are present

in the courtroom?

Yes.

éo, the very presence of the Arab community in

i
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13

14
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17

18
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20

21

22

Y
the courtroom or presence of members of
the Arab community in the courtroom was
not unusual, because the victim in this
case was an Arab?

A. But I de know he had no relatives here. I de
remeﬁber,.hecause somebody teétified‘
about that, maybe his employer or whoever
identified the phﬁtos of the‘dgceased or
whatever, because I remember they shipped.
the body of the deceased back to Arabia |
or ﬁhatever. |
| ‘MS. YOBT: Palestine.

A, Palestine, yeg. I do ;ecall that.

Q. Do you recall that there was an inordinate
presence of Arabs in the courtroom?

A. There was a substantial number, at least to
the exﬁént to have gotten my attention,
because & couple of tines -- TRl be real
frank‘with you -- I asked Zena 1f we héd
any cause for concern, yeu know. I imean,
yqﬁ-jnstAdon't knoy.?hat“péqplg will do

in courtrooms in situations 1iké that.

STMONT COURT REPORTING
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8o
And, don't forget; tﬁis igs prior teo
courthou§é security and thinés cf that
nature. 8o, ¥ didn't know if we sheculd
‘have -=~ wéll, I knaow that somewhere along
the line I asked Zena if we should
consider some sort of self-defensive

measures” or whatever.

Q. For your client or for you?
A. © For me.
Q. Even though Melvin Green may have been the

mastermind behind the robbefy that
triggered this death, that doesn't
necessarily mean that John Eley did not
' pﬁll thé trigger in this particular case?
MR. MEYERS: Objecti§n for the
record to the relevancy’of the matters put at issune
ﬁy the‘post-conviction position. |
MS. CERNI: I'll go on to. something
else.
THE WITNEsSS: Do you want nme to

answer that?

MR. MEYERS: Not if she's

SIMONI COURT REPORTING
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withdrawing it,

(CFF THE RECORD)

Q.

A.

Q.

Q.

John, as the good attorney you ére, wheh you
‘are faced with the situation that you

were faced with and giveh the fact that

John may have been taking drugs and

drinking prior t¢ going te the store and
afterwards and during that couplé ef days

prior to his arresf, is it pdssible that

you certainlf“woulé -~ knowing théseé

facts, in examining your defensive

pbsture; how you're going to present this
case, would you not have taken this fact,

the-drugs and the alcoheol, and used it to

its full extent in order to. try to
provide a defense or —- 7
Mitigation, yes.
- raticnaie?
Yes.
and played it certainiy as much as you

passibly could have?

sure. I think we're obligated to do that.

90

SIMONI COURT REPORTING

Eley Apx. Vol. 10

Page 93

b R AN PRI S b aeartr e g AREAeest Tagr e

UL A T s

R (P ) b Ad



10
11
12

13

14

15
16
17
18
19
.20
21

22

g1

MS. CERNI: Exadtly. I think you
clarified a lot of the things that I might have
wanted to ask you in -your statement, and so I
really don't have any other gquestions at this tine.

. MR. MEYERS: Thanks. |

THE WiTNEss: I*11 waive.

(WHEREUPON THE DEPOSITION OF JOHN F. SHULTZ WAS

CONCLUDED AT 2:05 PM AND SIGNATURE WAIVED)

SIMONI COURT REPORTING
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EXHIBIT 5
Affidavit of
Dr. Jeffrey Smalldon, and
Testimony of
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. STATE OF OHIO,

iN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

)
. PLAINTIFF-RESPONDENT, ) 3 |
s+ ) Case No. 86-CR-484
JOHN ]EFFREY ELEY, ) JUDGE MARY CACIOPPQ
DEFENDANT—PE‘I’!TIONER. ) -

AEFIDAVIT OF DR. TEFFREY L. SMALLDON -
STATE OF OHIO |
COUNTY OF FRANKLIN, SS :

L Dr. Jeffrey L. Smalldon, after being duly cautioned and sworn according to faw,.
depose and state the followlng:
1. On July 15, 1996, 1 spent over three hours with John Efey, on Death Row at the

Mansfield Correctorial Instituion.

)
2
y
}.
?
4
1
3
5
A
4

o fur ave reviewed Mi | nd OO 0 senteh L A Y . ALt Y FIE |
dea § 1id C lbh L « P y S5 l.t:IILI lg PIHAST LtalidUligit, W ':AHII.-III-)‘ LTLATIELCLE

~ evidence dw‘mg his sgng:encigg pha,se, and ;_i;e records and reports céilee’ted by thie Office of

the Oh'lo Pu‘blic Defenfier-for Mr, ﬁ!e’y iri !iis post conﬁcﬁdn preteedin'gé

3. G)n September 18 19% Iprepared and srgneci an afﬁdavit whrch mcluded my
Oplmon that there is ample mason tcx quesﬁon wheﬂzer jrahn Eiéy pussesses a present ﬁle
' abiltty o ratjunally apprec:ate h{s Iegat smsation, and to make r:mana!, mfonned decrsmns '

) re[auﬂg to hrs case See Exhibft 5 at;tadled.

4‘- 'i‘here have been no changes smce the time I signed that aiﬁdawt B

Ele Apx. Vol 7
y Page 133.
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5. Due to my clinical backeround, my time spent with Jofin Eley, and rity review of
his background mateﬁals, it is still my opinion that John Eley lacks the ability to rationally
appreciate his legat situation and to make rational, informed decisions as they refate to his

conviction and death sentence, and to assist his counsel in his post conviction proceedings.

Those are the abilities and capacities, of course, that are necessary for & legal finding of

competency.

Further Afflant sayeth naught,

‘Swormn and subscribed before me this [Y day of January, 1997.

Loosibs O lpst

J° Notfy Public_

' Eley Apx. Vol. 7
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JEFFREY L, SMAH.DON PHD. .
Clinical, Forensic, and Nenropsychinlogical Cunsnlmtion

’ Dmd} Teanenbaurn, Ph.D., and.&saoum
5151 Reed Rivad, Suite A-211 ~ Culusinbus, Qhfo 43220-255%
Telephous 614 4516517 ~ Telecopier 614 4315387

COURT OF COMMON PLEAS, MAHONING COUNTY, OHIG

STATEOFOHIO ) State of Ol v. John Jefirey Ely
. ERANKLIN COUNTY )} .  Case No. 86-CR-484

l,_ Dr. ]eﬁ‘@ L. Sma!ldon, ;fser belng duly camioned and swom accﬁré_!ing‘ 1o law, depose and .

state the foﬂcwi&g:_ .‘

1. 1am apsychologist licensed to practice i the state of Ohlo. My professional practice

15 located at 5151 Reed Road, Suite A-211, Columbis, Ohio 43220, 1 réceived my
Ph.D. from The tho State Univémiw in 1989, and .l have been Iicense& t#4376)
sitce 1990 iwouid estimate that since recelving iy Ph.D., | have c@nﬂuﬁeﬁ clinical,
forersic, and neuropsychsfogxcai evaluatlans of we!! in excess éf oné iﬁcusznd
Individuials, '

2. One a;éa of .practice In whiéh I have sought and obtfa_ihégl specialized training,
knowiedié, and slltii'l?i's forensié dint;:al énd ‘ neufobsyébcfoéiéai- assessment. 1 am -asi&ed
frequemly 10 evaluate mdwicfuals whb bave been inducted o convicted o capital

'murder charges 'i'e date, ! have yrewded sc:me vanety of carfsutzaﬂon on

approxxmateiy eightg death penaity gases,

Eley Apx. Vol. 7
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3.

-2-

I was retamed in July of 1996 by Cynthia A. Yost, Esq. and Jennifer A. Hite, Esq].
acting on behaIf of the Office of the Ohio Public Defender to conduct a neurd-

pSYChongzcai assessment of thelr client, John ], Eley, who s tun'enﬂy hcuseci on

Ohio's deat{: row at the Mansfield Correctional Instinution, having been convicted In
1987 on a charge of aggravated murder With spectfications stemming froni an offense

which .bcc:i;rred in Mahoning County during the previotts year,

On July 15, 1996, I was introduced to Mr. Eley by his legal representative, l“‘l-'s'..YOSt.
She had accompanled e to this first meeting in part because of her client’s expressed
refuctance. to be séeh by a psychologlst who he feared was éoing to try "mﬁ'ting
through his head." Mr. F.Iey had aiso reportedly exprassed concerns over the moral
propiiety of being "judged by another man,” by which he was apparently referfing to
my intent 0 perform a battery of neuropsycholnglcal tests. My plan oh the day when

Ms Yost accompanied me to see Mr. Eley was to simply Inn'oduce myself in a non-

' threatenfng CONLEXY then to spend some ohe-on-onre time with Mr. Efey duriiig which )

I roped 1 coild develop sufficient rapport so that Mr. Fley wouid agree to work with

me toward completxon of the neuropsychoiog;car evauatlon at a Tater date. All told;

I spent between three and four hqurs with Mr. Eley on July 1 5.
Unfortunately, even though I iad lefe mpy session with him oit July 15 feelinig at least

mildty opﬂﬁlisﬁc about: the prospect of his agréeiﬁg io.collabé)rate with m,e'te'sﬁng; he

eventually refused o do 5o. Consequently, have no-hard test data on which te base -

the nferences contained in this affidavit. | do, however, have ot only fiiy own _q!inical
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3

Impresslons, but also a variety of background méteﬁais which fiave beén supplied for

miy review by his pbst-convktfon counsel. |

Ariong the materials that were provided for my review are the foflowing:

- Anextensive series of hotes summarkzing Intemews cenducted by szaff from the
Public Defender's office with family members, acquaintances, childhiood friends,
a parole officer, the prosecutor whe tried Mr. Efey’s case, a formier schooi
pﬁncipa! and a variety of other colfateral Informants;

The pre-sentence report which was done prior to the penalty phase of Mr.
Eley's 1987 trial by Parole Officer Guy S, Trammelly

. A memorandum prepax-*e’d on behaff of thelr client by Mr. Eley's trial counsel;

o Handwrltten interview notes documentmg the statement whith Mr. Eley gave
to the police In Augisst, of 1986; : .

L. A May 1987 psycho]ogxcai evaluation of Mr. Eley which was prepared at the

request of his trial counsel by Douglas C. Damali, Ph.D., ostensibly for the
purpose of identifying “possible mitigating fatters that may help in the
deliberation of the sentenclig phase of the wial™; and
. A small colfection of educational records.
There are a number of faCtors in Mr. Eley's medfcai educational, and psychosocral
histones which st at feast raise very serious Quaﬁcms about the poss:b{e presence of
brain fmpairment, perhgps of s_uc_:h a magnitude that It could have significamly affected

his declsion-making capabiiities at the time of the .gf?ense- At"or‘ whidit he éventually

' 'recei_"ved the death ;’:enaiiy. Amoiig therm are the following:.

. . Hewasa forceps tieﬁvery,

. Hehasa h:story of significant head tralnas assaciamd with falls, a motor vehicle
. aecident whete he may have sustained 2 mild: cencussuml, and foar yeats Spenf
'boxing asa: teenager. These traumss include more than ohe: ep:sede whare he

Eley Apx. Vol. 7
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-4-

o reportedly Jost consciousness for tmspecified ‘periods of time. After a fall at age
twe[ve, he was repartediy hospitalized becanse of a fractured skufl.

. He has a very sign!ﬁcant, well-documented history of both alcohol and diug .

dependence, Including use of herolne, morphine, and ethar highly addictive
. stbstances. -

Desprtg the face that { was unable 1o secure Mr. Eley’s cooperation with formal testing,

his behavior and stﬁe-of 'tnterac_ﬂbn_ during the hours that I spent with him still left an

_imfe!i?:le diriical impression. Inmy opinion there Is ample reason to quéstion whether

he pos&esses at present the a;:llity';d rationally appreciate his legal siruation, and to
make ratlonal, informed decislons refated o the appeal of his conviction and death

sentence. 1 will try o spell out in somewhat grearer detall below the foundation for this

" conclusion.

For one thing, he evinces no understanding whatsoever of why it is critical that he

cbopérate with a neuropsychological assessment that couid very well reveal evidence

of sngnfﬁcam: brain impairment. of com‘se in the event that such evidence was_

produced it woul d have important potentlal nnpllcations for hrs appeal but Mr. E!ey
persms In expressTng the belief that a decision %o col!abarate wsth tesung wau!d, in

ffect, mean r.hat he was iend‘ ing sancunn to "one nian judging. anether man, wﬁrch

‘ _he says is contrary o hzs relngeus beliefs. His ;ms:tmn ori. thgs matter seems ::otaII}r-

-reﬁ—actory to {ogica} appeal, and in my opfman i imphes a gross mzsunde:standmg of

 the natuire and isses of neurqpsychoiogscai testing:

10,

o assessment of Mr. }ohn G!enn, anarher Ohio death mw mmate,c I saw Mr. Glenﬁ at f;he.

A"'_Almcugh 1 never personalty perfonneﬂ foxmal psycholegical or neuropsycha!oglcal

£ | S S EleyApx Vol.7 .

Yaslyitp bt 1Y



11.

12.

13.

-5.

r:_?,quest of his then-appellate counsel on several different occasions in. 1993 and 1994,
In the same err that Mr, Eley does, Mr. Gleni éttemﬁted dufing those discussions
te mask his very significant intellectual ﬁéﬁcﬁﬁ- by speaking In often eﬂipﬂt:a!,'
npmer;ﬁcal, pseudo-phﬂosoéhical constructions that he cleary hoped would ie;v‘e the
listener w:tﬁthe 'impression that he was a de_epb'r._ﬂ'nqugh;fu{, highly intefligent
indlvidual. Like Mr. Eley, he seemed .to have no insight whatsoever Tntg how
u'ansparenﬂy false many of his grandiose c[ahns were, and it how very thin his
pretensions to lntellngence wou!d actially appear to an informed listener

Mr. Glenn Is brain-impaired, and in many respects Mr. Eley's clinical presentation
mirrors his. 1 will providle by way of Hlustration some specfiﬁc examples which may

serve n‘xe ‘purpose of conveying the dis;omted quahty of Mr. Bley's thinking, as well as

—the ﬁ'equentiy mcomprehemfble nature of his verbalizat:ons

At one point fairly early on In our discussion, Mr. Eley attempted 1o make & point by

.sfgiifﬁng-very rapidly back and forth between references to omelets, suny sides up, 2
“{.-ﬁne political st + wall,” scfambling, and a&r‘ assortiment of Gther .'appal"e,'u}_y |
| 'discénnecteci metaphors and ﬁgur&c of speec-h tﬁaﬁ ke had appdreﬂﬂy dez:’ide-& might
) work wel! tceg&mer. The rfsnit, néedless to say, was utteﬂy incomprehensible, bae he

demonstrated ‘00 Insight wha:soever fnto that facr. On the contmry, e besined as

gheugh he had ,]ust sald sornething that was suye 1o be pgrceiyed as very profound.
,};\t angther eary juncture, he Began making pronwncgﬁentg a;bout "the fatal ﬁaw of

Western loglc,” in the course af dom‘g'sa_sugg_esﬁn:g that he personafly had been able

“ETey Apx

DX. VOl.
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14.

15.

16.

-G

1o see through thls “fatal flaw™ in order to dﬂeﬁﬁine the path that would be best féz:'
him." He was unable 10 make any more expﬁcit the Insight ﬂ:at he had been able o
achieve.

"We}re all human, we're all gullty,™ he sald at one point, apparenidy Intending this
declaration as an explanation for why agreeiny to colfaborate with r;eﬁrop:ytﬁoidgi’c:al

testinig was not a step he was willing to take. In this same context, he lamented the

' "sopHentry® which he be!ieves ;:auses people to lose sight of Ged's will. In describing

reﬁgior.ts dumsszons that he had once carried on with an "athelst” inrhate, he indicated,
"Everything in life Is inherently dual’ma (Tell me what you mean. }  Everything
dualxsrac bﬁngs gravity mpact . . . . One éxtreme 10 another « « . It's night and day!"
Momem:s iat:er he continued, "Sweet and sour, mixed. It's absoiute! A tart kmd of
thingl™ Suffice to say that it never became any clearer what polit he was attemptmg
t0 make here; again, however, he beamed as though the words e had just spokeh were

em‘etgely profotind.

At oné point he at” ampted to o !nte me that the power of the mfnd was what réally

counte’d not whether or not his hody suryived the fudgment of Man. Hls -manner of
doing go- Was to say, Agyggg cany have the b_ghmd Where the mggt goes, the behind
gema fef!gw, Tha; s :ha A___! thmg ngﬁt therel"

He apgarenﬂy feels qmce cymcal about the mental health prefessrons' i don t m

,, _be uuc{.erswod! !}ust war}na be mmgtgi! We re all flesht I'm not homégenenus,

. . : ' Etey Apx. Vol. 7
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17.

yiwnpes

-
I'm hegtergeneous . «+. Really, I'm golngon to the next fevell® He faults the judge
at his téiai for basing his ﬁnal sentancing decisien on “a syﬂagism of conchuslon.”
I know from speaking with M., Eley's post-c_onviwon counsef that verbalizations of just
this sort are what come from Mr. Eley whenever his attormeys attempt to engage him

on the subject of what needs to be done in order to pursue post-conviction relief.

Based o thie accounts of Ms; Yost and Ms. Hite of thelr attempts to disciss Tegal

matters with Mr. Eley; he does not seem grounded in the sort of rational appreciation

" for his i‘ggal c‘%rrﬁmstances which Is neééssary In order for him to';iéi‘ti‘cipare

meanmgﬁ,xﬂy in these adversaria} prbceed’mgs He appears to have ligde i any

8.

appreciauen for the finer {or even the fess fine) polnts.of what Is required to purstie his
appeals, ﬁzst thirough the state cowrts, and then eventually In the federal courts; but he
fs appar_gn;:-;ly éonviﬁced that he knows more about what remedies are and are not
available tﬁ_rough the fegal system than his atomeysda.

Fwaitt to state as strongly & I can my belief i the absolute necessity of securing M.
E,Iei*:s céop;zer;tion with neurop fcholdgl'cél - essment i order o iniresﬁgate_ fuﬁher

iy v.éarmng;kypcmesis-man he I brain Impaired, ths Impairment fiely refiecting the

dependence. In the méantime, it Is my hope ﬂlat counsel far Mr. Eley wilf pursue with

the hl_gher courts a clalm of mcon'_:petency to prpceed. A

P

5

: cenﬂ:med mﬁuence of mqupie factors, mcludmg posszbie frauma suseamed at the nme _

"of his bxr:h mu!up!e head traumas, and a Ieng, very serious hxstory of aimho! and. drug -
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STATE OF OHIO ) IN THE COURT OF COMMON PLEAS
: ) =s. '
COUNTY OF MAHONING ) CASE NO. 86 CR 484

STATE OF QHIO

- e =l

Plaintiff DEFENDANT ' 8

ﬁ -~VS- TRANSCRIPT OF PROCEEDINGS

JouN J. ELEY

et Mt Ml Tt Nt el il gt St

Defendant

APPEARANCES:  Atty. Michele Cerni
Atty. Janice T. O'Halloran

On behalf of the State

Atty. Gregory Myerg
Atty, Cynthia Yost

i ~ Atty. Jemnifer Hite
é on behalf of the Defendant

% BE IT REMEMBERED that at the hearing of the above
éhtitled causge, in the Court of Cdmmoﬁ Plaas, Mahoning

dpunty, Ohio, beginning on the 28th day of January,
1997, and continuing thereafter, as hereinafter aoted,

before the Honorable Mary Cacioppo, the above

it

é@pearances having been made, the following

z! ) -
ﬂ;oceedlngs were had:
[

OFFICIAL SHORTHAND REPORTERS
MAHONING COUNTY YOUNGSTOWN, OHIO

. Bley Transcripts Volume III pg
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10

11

12

13

14

19

20

21

22

23

DIRECT/J. SMALLDON ' 38

WHEREUPON, the Defendant

called

DOCTOR JEFFREY SMALLDON,

who, being first duly sworn testified

as follows:

DIRECT EgAMIHLTION:
BY MR. MYERS.
Q _ Doctor, now that you're sworxrn in could you

state your name for the record, your occupation and

“your primary office location?

A Yes. My name ig Jeffrey L. Smallden,

8-M-A-L~-L-D-0O-N. I'm a psychologist. My officge

ccation in Col R-E-E-U Read,

i e

=3
t
g
t
e
u
)

AN

',..J

t 5151 Reed
Suite A, as in apple, 211, Columbus Ohio, 43220.

Q And Dr. Smalidon, cou;d you please -- ¥you
have testified before in what we could éall a forensic

psychology getting; is that correct?

A Yes, I have.
o] : and you have been qualified as an expert
before?

4

OFFICIAL SHORTHAND REFORTERS
MAHONING COUNTY YOUNGSTOWN, OHIO

Eley Transcripts Velume III pg

208



N DIRECT/J. SMALLDON 39

12

i A Yes.

2 Q Roughly do you know how many timas? %
: . . i
3.} A My estimate would be somswhere between 30 i
4 and 50 times.
5 g ) .All right. Could you pleas&e share with
-8 Judge Cacioppo your gualifications under that heading
7 | of an expert witness?' Tell us about'your education
8 and other matters that are gérmane to your expgrtisé
9 in this case.
10 | & .. Okay. 1I'1ll start with my education. I
11 | received my undergraduate degree from Valparaiso
12 University in 1975 with a major in English and miner
13- _ih psychology. Following year in 1976 I received my
14 Master}s degree from Purdue ﬁniversity. Following
1is that year I returned to Valparaiso for a yvear where T

16 | taught in the English department. In the following 1

17 | vear I received post-graduate fellowship to study &t

LK TINN T NN

PR e e, e

18 tLhe University of Dublin, Dublin, Ireland. From 1980
19 until 1282 I worked on completion of my Master's

20 degree, health services administration at-Gedrge

e

21 Washington University in, Washington, D.C. For the

1

22 | latter portion of that degree I did a residency at

3 0E s A S

23 Riverside Methodist Hospital in Célumbus, whigh isg

e m g

OFFICIAL SHORTHAND REPORTERS
MAHONING COUNTY YOUNGSTOWN, OHIO
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DIRECT/J. SMALLDON . : 40

what landed me for the first time in central bhic¢
%rom 1983 until '85 I served -- was vice presidént for
Mental Health and Alcoholism Services at Riverside
Meéhodist Hospital in Columﬁus. In 1985 1 begaﬁ
working on my Ph.D. in psychology at Ohio State, and
finished that dagrée-in 1989 and was licensed for
independent --

THE COURT: From Ohgé State?
A . Yes, and was licensed for independent
practice in Chio the following year in 1980. While
working toward my Ph.D. at Ohio state, I deliberateéely
sought out clinical experiences that would train me toé

do work in foremsic psychology. Among those were

practicums at the Timothy B. Moritz Forénsic

Psychiatric Hospital in Columbus, two different

&

practice placements at the Court Diaganostic Clini

Ch

é Let me -- with respect to Moritz and the
écurt Diagnostic Center, could you share with us what
;ﬁu know about their affiliation or Mbritzig part of
the ~-
THE COURT: The Court ig aware of those -
ipstitutions. I want td know his

gualifications. I know about the
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institutions. Go ahead, Doctor.

_A The point I was going to make 18 tHat a

large part of my training during the two pracficum
experiences I had at the Court Diagnostic Clinic were
in performing crimiﬁal respongibility assessments and
competency to stand trial assessments. Like e§ery@né
fn.the State of Ohio, it is necessary -- it was
neceggary for me to do a ona*Year prre~doctoral

dlinical intermship. I did that at a state

~ psychiatric hospital in Connecticut. One of the

?easons for my choice of that setting is I was able to
éet a primary assignment on the foremsic unit of that
%ospital. |
THE COURT: What hospital?
THE WITNESS: That's Conhecticut Valley
] Hospital in Middlepowﬁ, Cohnedticut.
’ THE COURT: Mid town?
THE WITNESS: Middle -- M-I-D-D-L=-B =~-
pown, Connecticut.
THE COURT: Thank vou.

A One other practicum placement that I did

prior to receiving my Ph.D. was in the practice of

i

bavid J. Tennenbaum in Columbus, who is & Diplemate in
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forengic psychology. I specifically chose an
affiliation with that practicé because of the
additional oppartunities for training in forensic
pasychology.
| Following receipt of ﬁy Ph;D. in 19839, I
divided my one year post-doctoral year, which is
gecessary prior to licensure, between working at Dr.
iEnnenbaum's praétice‘where I received additicnal
training in forenmsic psychology at Riveiside Methodist
Hospital's Neurclogical Rehabilitation Center whereée
much of my wérk was with brain«damaged.clieﬁts, and
received specific traiming under the superﬁision of a
%ﬁinical neurologist and neuropsfchological
assessment. I've been in in&ependent practiee.sinée
éarly 1991. I received my licenise in Decénber of
1890. |

THE COQURT: You have'been'in practice

full time as a psychologist?

——n

THE WITHESS3: Yes, I have,

e et

THE COURT: The Court finds hin
gualified.
BY MR. MYERS.

Q . Thank you. If I may, not to belaber the
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éualifications ~- share a little more, Dr. Smalldon,

about your neuropsychological training. What that

means in your profession is the distinction betweéen a

psycﬁoiqgist and a neuropsychologist?

A Well, neurépsychology is a sub Yranch within
.ghe larger field of psychology that specifically is
concerned with the use of gtandardized methods-fbr

investigating brain behavior relationships, methods

which allow -- oftentimes anyway -- allow for

#nferences to be drawn about the possibility of
underlying brain impairment of one sSort or another.
My training in neuropsycholdgy began with a

hree-course segquence at Ohioc State in

3

neuropsychology. During my pre-doctoral intgrnship in

Qonnecticutf I received my first formal training in
g;ecific methods of neurmpsychblogical asgessment:.
%ﬁat training continued and took place -- was far iiore
a ’

ﬁp depth during my post-doctoral year. I worked under
gle supervision of a ¢linical neuropsychologist who

+ . -
had trained at Braintree in Massachusetts and received
; :

extensive training in neuropsychological assessment.

Since that time I have devoted a significant pertion
of my work to neuropsychological assegstient regularly

£ .
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in a variety of different continuing educatiocn

_éctivitiesq inecluding advance training with Ralph

éeitan, who is the co-developer of the most widely
used battery of neuropsychological tests,-the
?alstead—Reitén battery.

é ) ind again, speaking not only to cur -Juddge
and everyone in this room today but to tha record
eventually, am I correct that the neuropsychological
testing battery is employed to determine whether there
is organic versus inorganic damage; is‘that cofrECt?
3 Organic ig a term that doesn't reallf have
éhe currency now that it did-at one time. It udged to
%e used as sort of a shorthand way of referringrto
éndeflying structural damage to the brain. And wlhat

deuropsychological testing allows for is inferences

-k

about the possibility of underlying structural braia
damage. Neuropsychologists, for example, are not

R

£

trained or qualified to do magnetic regonance imaging

@r CAT scan or HEG or any of those kind of medidal

&

ﬁrccedures which actually allow for --
’ THE CODRT: You do it through testing?
THE WITNESS: We do testing that allows

them for inferences about brain performance,
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E but these tests are very well establishedAas

a battery for allowing inferences about

underlying brain integrity. |

BY MR. MYERS.

Q And ultimately you, in a sense, at least

ﬁrom my lawyer perception you are -- you have dual

%alents,Aif,ycq wili. You can do what every

ssychologist can do in terms of figuriné out where aﬁy

éne of us may --

b THE COURT: The Court has -- just a

7 | moment . fhe Court has veéry good knowlddge
of what this gentleman does. I don't need
_any dissartatibné in the record frbm

anybody. Go ahead.

Q Now --
A I think ¥ was done with answering.
Q Yeah., That's right. 1 was be laboring it.

ﬁoctor, tell us now -- let's move on to our case.

What contact have ygu had, at whose reduest, with John
;effrey Bley and what conclusgions of impressiéns have
fou formul%ted as a resﬁlt of Vyour contact with this

%3

3 o 13
gase and with our client?

' A Well, my contﬁct with Mr. Eley consisted of
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one and only one personal encounter in the middle of

July.
@ One encounter of this year?
é Ju}y of 1996. |
THE CQQURT: AtC whosé regquest?
THE WITNESS: At the request of
Mr. Eley's pest-ceonviction counsél, Jennifer
Hite and Cynthia Yost of the Ohio Publie
Defender's Office.
THE COURT: All right.
d And were you also provided anay records of
éocumehts?
l THE COURT: Let's not lead.
Wh%t were you. provided with, Doctox?
A ] I was provided with a variety of records

éertaiging both to Mr. Eley's more remote history as
wall és to events of hiﬁ trial.

% I received a variety of eaxrly educatibﬂél
éecords documenting his performance, specifically
éuring elementary school. I‘received a variety of
iedicaluyecords which, again, spoke, as I recall it,
to events beginning with his birth records up through

the early to mid 19280s. There were a variety of

P
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different contacts that he had with medical

professlonals throughout thoge years for a varlety of

dlfferent things.

In addition to educational records and
éedical records I was provided with notes documenting
interviews conducted by staff from the Ohio Publie |

Defender's OQffice, a varietf of different family

' members, friends, acquaintances of Mr. Eley's. I was

érovided with a copy of a deposition which was taken
of one of Mr. Eley's trial level attormeys. I wag
prov;ded with the entire transcript of Mr. Eley's
mltlgatlon hearlng as well as transcripts firom several

other brief pretrial hearings. I was provideéed with a

o
T

~c¢opy of a 1987 presentence report written by a

gentleman bf the name of Guy Trammel. I was provided
Wlth a secial histery, criminal responsibility
evaluation and a competency evaluatlon performed at
the forensic -- I'm not certain of thé exdact niame but

the Court Dlagnostlc Cllnlc in Mahoniag County around
;ne time of Mr. Eley's original ;rial. I was prpv&dvu
%ith a copy of the psychological report completed, as
{ understand it at the request of the défeﬁsa, by a

Dr. Darnell prior to the sentencing hearing at
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Mr. Eley's original trial. I believe that that's
phe -- at least the major categories of backgrodnd
ﬁecords that were provided to me.
THE COURT: Did you analyze those
records, read and amalyze?
THE WITNESS: Yes, I did.
THE COURT: And then you visited.the
defendant in. this case?
; THE WITNESS: Yes. BAnd I didm't have
all these records at the time.
THE COURT: You did not?
THE WITNESS: When I went to see
Mr. Bley?
THE COURT: Do you héve any

recollection as to what you did have at the

P

time you vi

-+

o A
“a

ted him, or did your visgit

4

occur and then you acqguired all this
information?

THE WITNESS: No. I had some of those 5
records. I'm not certain with much accuracy
that I can tell you exactly ﬁhich.cf theth I :

had.

THE COURT: Very well. Go ahead.

NS A r Ry S e g AT
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- MR. MYERS: This 1 4 writing by the
witness théﬁ could refresh his recollectien.
THE COURT: That would be fine.
' THE WITNESS: Yes, that would.

BY MR, MYERS.

) . Dr. Smalldon, I'm showing you --

MS. CERNI: Could I see it, please?

MR. MYERS: That's not in that. It was
attached -- because his,testiﬁény wAs here
today, it is attached as Exhibit 5 in the
appendix to the petition, a number different

than the -- .

A

.Q . DPr. Smalldon, as I un&erStand, that is your

a

affidavit that you prepared at our reguest that

summarizeé your impressions as of the date of that

wJ

affidavit

b

As of the date of this affidavit, ves. This-

gives me a better summary that I was just able to

_provide the Judge of the materials that I have, but

4 )
I'm gtill pot absoclutely sure that some of these

didn't come after my visit. |
THE COURT: That's fine.

A But before composition --
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DIRECT/J. SMALLDON : 50

1 % - -MR. MYEﬁS:- Your Honor, I have another
2 ? copy if the Court would like to see it.
3 | THE COURT: Please. Thank you.
4 | o At any rate, I believe, if I remember right, :
5 Dr. Smalldon, there is a reference in that affidavit :
‘6 to'the documentary kind of background ev¥idence you had ;
7 available? | é
8 A Yes, and there are a couple of things here
g ﬁhich i neglected to mention ﬁ-minuté age, and I
10 éhould, that I certainly did revigw in the course of_
11 My work on this case. One was a memorandum prepargd

12 onn behalf of their eclient by Mr. Eley's trial counsel

13 | at the time of his original trial. There were also

14 éome police records related to the time of his arrest :
15 an the instant charges, including handwritten - ;
16 %ﬁterview notes, which I took to have been. raccrded by. %
17 ane of the interviewing poelice officégé who took a é
18 statement from Mr. Bléy in August of 1986. é
19 d! OCkay. So again by raference to that E
20 affidavit -- which reminds me, what date did you £idn g

- 21 ;hat?

PRLCRPRE VIR T DL XEIRISEN

22 | A : The 18th of September, =so close tO Ltwo

torn

[FEAR]

23 months after the actual date of my contact with

i

mrled
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DIRECT/J. SMALLDON 51
Mr.,Eley.

Q ' And if I remember where -- I have 8o6rt of
interrupted the flow by tendering that document to

you. Do you remember -- I think the Judge -~ what

~documents you had before you went in to see Mr. Eley

‘versus what you might have gotten after that as we

developed our --

THE COURT: He's just indicated it is
véry_diffiéult for him to tell me what he
had before.

% I'm not absolutely ce;tain even of these
%hich I had before.

é ' - Let me juét ask, all those documentg that
;oq just made reference to, are those in Your\practice

émong'the standard sorts of kinds of documehnts and

sords that you would mormally empleoy o©x rely upen in

(i

4

ormulating an impression or opinion of a ¢lient in a

H

'orensic psychological setting?

th. ..

Yes, they are.

Share with the Judge, if you would, what

_four encounter with Mr. Eley led you to cdonclude as it

5

relates to whether you guestion his dompetency to

undertake this very proceeding here today?

TP PR
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i
e

A I'll be -- let mé begin my respoiise £6 tHat

iuestion by just setting the stage a little bit for .

ﬁhat my understanding was of what this meeting was to’

accomplish, what my hopes were going inte it. I had
had no prior contact with Mr. Eley. It was
specifically arranged that I would be accompanied for

introductions by one'of hie attorneys, Cynthia Yost,

i

and my hope was that -- it was my hope, with the

ﬁ%quest made of me by his post-conviction attorneys,

ﬁhat he would agree to my conducting a psychological,

. slash neuropsychological evaluation.

THE COURT: You didn't do that?
THE. WITNESS8: T was not able to do
that, but that was my going-in objective.

THE COURT: When you arrived -- I

o
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THE WITNESS: Yes.
THE COURT: When you drrived at the

penitentiary and you were given -access to

iid you specifically do

the defendant, what

1

with him?
THE WITNESS: I ended up spending

approximately three -- gomewhere between
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three and four hours with him. The fifét
portion of that was with his attdrnéy
present. And during the initial portion
while she was present, I dida‘'t do a lot. 1
was -introduced to him and.participated, but
in a fairly limited way, in the discussion.
What I was informed initially wéé
Mr. Eley was seeing me with someone who He

already had had a chance to develop a

‘rapport with and realized that I had been

.retainéd by his attorneys. I had been told

beforae attending this meeting th;ﬁ he had
expressed some reluctance to be sgeen by a
psycholégist, which is one'reésén I had hisg
at;orﬁey'there. That is not somethiué that

go to see someons whoe

=3
1]
-
=
b

is on death réw. I've often had the
attorney inform their client ahea& of time
that I'm coming. They're not always there
to introduce me. This is an additiﬁnal step
taken to make him comfortable in working
with me.

After his attorney left with sort of

PEYS S
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hig very tentdtive agreement Eo at least
talk with me -- after she left and sort
of -- you know, he would see whether he was
going to proceed or not. I attempted -~
made the first steps toward taking & very
brief history about.his background, asked
him some questiéns about his biackground.
Those attempts were in a very friendly but
very firm manner.

THE COURT: He did no;'want to --

THE WITNESS: He did not want mé -- he
did not want to_talk Qith me a#out his
backgrouna. He was very hegitant tdé answer
ané questions about his background. We
spoke about my role. I explained what\t

did.

I explained, when I talked with him,
about neurops?chological assessments -- I
believe that's the way in which I presented
it to him -- and that his attorneys felt

v . that it was-important at thié stage of
representing him that they have as écaufate
a profile as possible of his strengths and

weaknesses, what kinds of things were --
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THE COURT: Did ycu ascertéin how fax
this man had gone in scheol? )

THE WITNESS: Yes, I did.

THE COURT: What school level did he
attain?

THE WITNESS: My recollecdtion ig -- and
I would like to confirm that this is
accurate -- that he went as far as the ninath

grade. I believe that that's aceurate.

BY MR. MYERS.

Q

Doctor, did you have an opportunity to

review school records?

N

A

Y?s, i d4id.

MR. MYERS: Those records, for thé
Couft's confepience, are in the binder as
Exhibit 239.

Doc£or, you can look at your cdopy Or ==~

THE COURT: I would sugdest he loock at

his copy.

Let me refresh my memory oi that. Yeah,

ninth grade.

MS. CERNI: What's the number?

MR. MYERS: 29 in the big binder. -
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THE COURT: What else did you ascertain
from him?

He wasn't much of a sﬁuﬂéﬁt, wéslhé?'

THE WITNESS: No. My understandiﬁg Of
his educational difficulties come almost
exclusively from my review of tlie
educational records sent to me and from what
has been told to investigators from the
Public Defender's Office by family meunbérs

and so on. I learne

TﬁE COURT: Does he speak well?
THE WITNESS: Reasonably well. .
THE couﬁT: Ckay. And hé knew who you

per introdustion

-
were? At laas

st he got a
from hig lawyer?
THE WITNESS: Yes.
THE COURT: And you were able to
conduct some sort of comversation with him?
'THE WITNESS: I was certainly able to

have a conversation with him, yes.

THE COURT: What did his conversation -
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4 ganbits i

alupation.

THE COURT: Trust?

THE WITNESS: -- trust enough to work
with me, that would have been my main
objective t'hat day, if accomplishe_d, and
then I would come back to do the testing. I
didg't even specifically intend that day to

get in any formal testing, but Mr. Eley -- I
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¢tempting to make. Aad all the time

I was with him, he was very pleasant; he was
_frequentlyrsmiling; he wasg --
VTEE COURT: He was not erratic?

THE HITNESS: He was not erratic
behaviora;ly, no.

THE COURT: He spoke to you and'éidﬁ't
want toe talk about your being a dcétor aand -
you trying to fipd_out anythiné; ig that
subgtantially it?

THE WITNESS: He wanted to explain to
e ‘why He didn't want £o cooperate with
testing.

THE/COURT: Why didn't he want to =-

aid he sxplain that to yous

L R

P RS T

Eys e
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Declaration of
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Declaration of David L. Doughten

I, David L. Doughten, do declare under penalty of perjury the following is true and
correct to the best of my knowledge and belief.

[ am a licensed attorney in the State of Ohio. Iam qualified to represent capital
defendants under the Supreme Court of Ohio’s Rule 20 as lead counsel in both trial and appellate
representation. 1 have represented numerous capital defendants at all stages of capital litigation,
including federal habeas procedures, since 1982,

I was not originally assigned to represent Mr. Eley in his habeas proceedings. Attorney’s
Jeffrey Gamso and Jeffrey Helmick were his attorneys at the time his original habeas filing. I
was appointed on July 14, 2004 by Judge Christopher Boyko of the Northern District of Ohio as
substitute counsel for Mr. Gamso. 1 have represented Mr. Eley since, including legal actions
through the Supreme Court of the United States.

My relationship with John has run hot and cold, but for the most part has been cordial.
John has often informed me that he did not want counsel. On the other hand; he has often
complained that we were not doing enough as counsel to aid his case. There have also been
times that he was very happy with our representation. More often than not, he infdrmed me that
he did not need legal counsel as Jesus would rectify the wrongs being done to him. When I asked
him how or when Jesus would help him, he rambled on with various cites from the Bible, as he
did in his unsworn statement in the penalty phase at trial. If I asked him to explain further, he

would become frustrated and talk louder, but without further explanation. Mostly, I would sit
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and Hsten. John would talk as long as he could until interrupted about the religious implications
to his case.

This kind of attorney-client relationship between John and counsel has been consistent
with all counsel in both state and federal court. For example, when I was first appointed, Mr.
Helmick and I visited John. John had numerous complaints about his trial counsel. However, it
was difficult to determine the nature of his complaints. For instance, we inquired of John as to
why his trial attorneys had advised him to waive a jury at the trial level and try his case to a
three-judge panel instead. John became very agitated and informed us that his trial attorneys had
attempted to persuade him to give up “his constitutional right to a three-judge panel.” When we
tried to explain to him that the constitutional right was to have a jury, he became angrier,
basically accusing us of doing the. same thing his trial attorneys did, that is, deprive him of his
constitutional right to a three-jﬁdge panel.

I do not believe that John had even a minimal understanding of basic legal concepts. At
any point during our representation, if we attempted to discuss these concepts, John would cut
me/us off and begin his diatribe about the requirements of the judges to be part of the judicial
tree. If the federal judges did not follow the constitution, they are like a “limb of a tree that
should be cut-off” or words to that effect. The judges were all part of the “constitutional tree”,
and if they did not follow the constitution, they were “a rot that would kill the tree” if it were not
cut out. This was a typical avoidance tactic. Rather than answer a direct question about an issue,
John would engage in his allegories. At no time did John ask us a single question related to his
case, his petition or the procedures of his case. When we attempted to explain them to him, he

did not want to hear it and would segue to an unrelated topic.
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I do not believe that John had any concept of basic habeas procedures. The angriest that
John ever became towards me occurred when he thought I had dropped an issue that had been
raised in state court. In fact, we agreed with him and had raised the claim. John could not see
that we had raised the claim. He did not recognize the claim because we did not cite any state
case law in support of it. Ihstead, as required, we cited federal case law in an attempt to
federalize the issue. I tried to explain that the key issﬁe was raised and that the same challenge
was being made only under federal law as is required by the habeas statute. He could not
understand this concept and sent me a number of letters and/or calls angry that I had not raised a
key issue. It is the only specific issue John challenged us about throughout the federal process.

I went to the prison to discuss this issue with John. He could not verbalize why he
thought we had dropped an issue. I thought we had the issue settled. It was not mentioned again
until during the current pendency of the clemency process. Relatively recently, John again
expressed distrust of us because of our failure to raise the issue previously addressed.

When I went to see John in prison throughout my representation, he discussed the same
basic issues throughout the process; the judiciary and religion. However, more recently John
became enamored with another issue. He believes that his rights under the Thirteenth
Amendment have been violated. The Courts have rendered him to be a slave, as he is being held
without due process and being institutionalized without being paid. He expressed this issue to
me the last two times I visited with him and on at least one phone conversation. He spent about
twenty minutes on the subject on my visits until I was able to move the discussion to another
topic.

Throughout our representation, John refused to discuss the specifics of the case with us in
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any detail. He never discussed the facts of his case with us in even a general manner. If I asked
him a question about the offense in question, he refused to answer. He would not discuss his
family, his mental health or even his background in general. The only subject that he would
discuss in regards to his case were how ineffective his lawyers were in general. When pressed
for specifics, he would turn to religious rhetoric and not answer the question.

At no time did John indicate to Mr. Helmick and/or myself that he wanted to be a
volunteer, that is, give up his legal battle. He clearly wants to live. At numerous times he
indicated that it did not matter what we did on his behalf because Jesus would ensure that the end
would be just. Contrarily, there were those times when he did indicate frustration for what we
had or had not done such as the dropped claim misunderstanding and which issues we should
raised on his petition for certiorari to the Supreme Court. (He wanted us to raise a single
question, we presented two) But at no time prior to the clemency did he request that we not
represent him.

When I began to discuss clemency with John, he steadfastly stated that he wanted to
represent himself to the board. When I tried to explain the clemency procedure him, he again
made clear that he did not want me to educate him as to the process. At first he met with me and
accepted phone calls from me and placed phone calls to me. One such call was made on or
about December 13, 2011. My notes reflect the following conversation. I had asked him what he
would say to the parole board for his interview. I had asked him to think about it so he could be

prepared. The parenthesis were added to assist in reader comprehension.

John called. . . he wants us to only to file what he approves and only exculpatory
information. he wants us to do nothing.(for clemency) He says he is going to tell him
(parole board) the obvious, he rode on down there on a race car and wants to them to ride
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a race carpet out of there. the judges (on appeal) didn't comprehend nothing. they diverted
from the law. they went into an alice in wonderland conviction like amanda knox in italy.
He says he has been in wonderland, but he is going to say that the judges were like rip
van winkle, they were sleeping for 25 years and haven't woke up yet.

He also wants me to send him a small money order. the judges are hooked to "the
auxilary”, whatever the hell that is. dont do anything behind his back. He is
asking for a precatory request from the parole board, to emancipate him. he was
surprised that I did not know what a "precatory request” was. Justice should be a
two way street, gotta be, rebuttal, not a one way street, he will explain that they
convicted him on a one--way street., a machination of lies, have enslaved him,
noxia, which is a slave word, because the master had to pay if the slave destroyed
something, he is no longer a slave, the judge is not a master, he is not Dred Scott,
John Brown's ancestors were Quakers or Amish, he is not sure. He wants a
harmonica which costs 67 dollars and he wants it for there. then he said thank you.

This was a typical John Eley discussion. The “race car” was his misinterpretation of the

term playing the “race card.” Mixed metaphors were not unusual in his conversations.

John continued to have phone conversations with me through early 2012, but afier
learning that the defense team had been interviewing family members to assist in his clemency,
John has instructed me that he does not want me to appear on his behalf at his interview or the
hearing. He has refused phone calls and instructed me that he will not accept a visit.

In January 2012, Judge Boyko granted my request to have the Capital Habeas Unit of the
Office of the Federal Public Defender appointed to assist with the clemency and other end
litigation, Icould tell that [ was going to need help with John’s case. I had no funding for
mental heaith experts. Dr. Jeffrey Smalldon had prepared a mental health report on J ohn during
the state postconviction petition. I was aware that the capital habeas unit may be able to assist in
his retention. Also, because of John’s lack of cooperation, I believed I would need assistance in

completing the investigation propetly.
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I tried to talk John into meeting with Dr. Smalldon. I told him it was essential to his
clemency preparation. IHe refused to meet with him.

I do not believe that John was ever able to assist counsel in preparing his defense at any
stage at any proceeding. He did not assist counsel in preparing any aspect of his case, or more
accurately, allow counsel to assist him in his defense or appeal of the charges and conviction.
John’s refusal to even discuss specific facts of the case or issues on appeal were, in my opinion,
his means of masking his inability to understand the legal issues or the application of the
constitution to his defense. | understaﬁd that I am not a mental health expert. Nevertheless, I
have grave concerns about John’s current mental functioning. Ido not believe that J ohn is
currently competent to understand the situation he is currently facing and the urgency of that

situation.

S~Z5-/2.
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