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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Plaintiff-Appellee,

-vs-

JOHN ELEY,

Defendant-Appellant.

CASE NO. 1996-0285

THIS IS A CAPITAL CASE

EXECUTION SCHEDULED FOR
JULY 26, 2012

EMERGENCY REQUEST

MOTION FOR AN ORDER TO PERMIT DR. JEFFREY SMALLDON
TO OBSERVE JOHN ELEY'S CLEMENCY INTERVIEW WITH
THE OHIO PAROLE BOARD ON MAY 31, 2012 AT 10:00 A.M.

Counsel for Defendant John Eley request an order from this Court directing the Ohio Parole

Board to allow Dr. Jeffrey Smalldon to observe the interview by the Parole Board with Mr. Eley on

May 31, 2012, at 10:00 a.m. Counsel for Mr. Eley have grave concetns about Mr. Eley's current

mental functioning. On May 17, 2012, counsel requested of Cynthia Mausser, Chair of the Ohio

Parole Board, that Dr. Smalldon be permitted to observe Mr. Eley's interview with the Parole Board

in order to assess as best he can Mr. Eley's current mental functioning. See Exhibit 1, Letter to

Cynthia Mausser. The request did not seek the Parole Board to act in an extraordinary fashion, as

the Board already permits counsel to observe this interview. On May 25, 2012, Chair Mausser

denied the request. See Exhibit 2, Email from Cynthia Mausser. For the reasons detailed below,

counsel request this Court exercise its inherent authority over this case and order the Ohio Parole

Board allow Dr. Smalldon to observe the interview with Mr. Eley.
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MEMORANDUM IN SUPPORT

Mr. Eley's competency was first raised in 1986 by his trial counsel. They had concerns that

he was not able to fully understand his legal situation and that he was not able to rationally assist

them at trial. The trial court granted their request to have him evaluated by a psychologist to assess

his competency to stand trial However, Mr. Eley refused to cooperate fully with any evaluation or

psychological testing. After the trial court ordered Mr. Eley to cooperate with an evaluation, the only

psychological testing that has ever been conducted was in May 1987 by Dr. Doug Damall.

After the defense rested their mitigation case, the prosecutor requested the case be continued

until the next day so that Dr. Darnall could testify about his evaluation. "I don't believe a matter this

serious, either way, for the benefit of the defendant or the benefit of the State of Ohio, should be

concluded without hearing from the individual that did the psychological evaluation." State v. Eley,

Mitigation Tr. at 104. Although Dr. Darnall found Mr. Eley to know right from wrong, he also

testified that "his personality was such that he may exercise poorjudgment and impulsively act out."

State v. Eley, Mitigation Tr. at 128. In response to a question about whether Mr. Eley understood

that he confessed to the murder, Dr. Darnall testified "I don't think [Eley] intellectually understood

what would or would not be incriminating." State v. Eley, Mitigation Tr. at 126. Dr. Darnall was

not asked whether Mr. Eley was competent at the time. See Exhibit 3, Transcript Excerpts from

State v. Eley.

At a deposition in 1996, one of Mr. Eley's trial counsel John Shultz, testified about the

difficulty he had with his client. Shultz described Eley as "very difficult", and "uncooperative" and

that he did not believe Mr. Eley had a full understanding of the situation. See Exhibit 4, Deposition

of John Shultz, Both Shultz and his co-counsel Thomas Zena found Mr. Eley to be very frustrating
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and uncooperative. Shultz had concerns that Mr. Eley did not comprehend the legal concepts that

were being explained to him. Counsel had to talk to Mr. Eley as if he were a child, and would talk

to him slowly and using basic one syllable words. For example, Shultz noted that Mr. Eley was not

able to understand the terms "venue" or "jurisdiction."

In 1996, during state post conviction proceedings, post conviction counsel had Mr. Eley

evaluated by Dr. Jeffrey Smalldon. See Exhibit 5, Affidavit of Dr. Jeffrey Smalldon, and Testimony

of Dr. Jeffrey Smalldon, State v. Eley, Post Conviction Transcript. Although Mr. Eley refused to

cooperate again with any psychological testing, Dr. Smalldon reviewed various documents pertaining

to Mr. Eley and he met with Mr. Eley for almost four hours. Part of that time, one of Mr. Eley's post

conviction counsel was present thereby allowing Dr. Smalldon to witness the interaction between

Mr. Eley and his counsel. State v. Eley, Post Conviction Tr. at 52-53. At the conclusion of his

review of the records and the meeting with Mr. Eley, Dr. Smalldon concluded "there is ample reason

to doubt whether he has the rational appreciation for his legal circumstances that it's my

understanding he needs to be able to demonstrate in order to produce a legal finding that he's

competent to proceed." State v. Eley, Post Conviction Tr. at 79. Further, Dr. Smalldon found "the

rational appreciation for his legal situation, the ability to weigh the choices facing him and so on, is

where I have a major question about his competency to proceed.... and I also have very significant

doubts about his ability to assist counsel." State v. Eley, Post Conviction Tr. at 80. "[M]y review

of the history suggests to me that whatever deficit appears presently in 1996 were in all probability

present in 1987 as well. There are any number of things which support that impression, for example,

the early educational records which repeatedly describe how intellectually slow and limited Mr. Eley

was." State v. Eley, Post Conviction Tr. at 82-83.
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PROSECUTOR: So is it your testimony you feel that this man cannot make rational

decisions?

SMALLDON: It's my testimony that for a variety of reasons that I've discussed, I
have very serious questions about his ability to rationally appreciate
his legal circumstances.

Tr. at 92.

Habeas counsel David Doughten had grave concerns about Mr. Eley's mental health and

competency from early in his representation, and especially now with the scheduled execution for

July 26, 2012. See Exhibit 6, Declaration of David L. Doughten. As detailed by Doughten, Mr.

Eley has not assisted with his case and is not able to comprehend rationally his current situation.

Doughten made repeated requests that Mr. Eley at least speak to Dr. Smaildon, all of which were

rejected by Mr. Eley for irrational reasons. The prison records reflect also that Mr. Eley has refused

all mental health evaluations in recent years in that institution.

As noted above, John Eley has a long history of irrational behavior and inability to assist

counsel with his defense. Based on counsel's observations and other anecdotal evidence, Mr. Eley

may be incompetent to be executed. Because the parole board has refused to permit Dr. Smalldon

, w..:..^,„r
to sit in on the remote feed of Mr. Eley's clemency interview in Coiumbus, tne state runs

.̂ ., ^̂ . ^^n .,.

executing an incompetent person in violation of the United States Constitution and the laws of the

State of Ohio.

In Ford v. Wainwright, 477 U.S. 399, 409-10 (1986), the Supreme Court announced two

important tenets of law that epitomized the common law tradition but demanded affirmative

proclamation. First, the Court held that it was unconstitutional under the Eighth Amendment for a

state to execute a man who is mentally incompetent. Id. at 418. Second, the Court held that a state
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court must have sufficient procedures in accordance with the due process clause of the Constitution

to allow defendants to challenge their competency to be executed. Id.

In Panetti v. Quarterman, 551 U.S. 930, 947 (2007), the Supreme Court clarified the decision

in Ford, holding that a defendant must possess a rational connection between the crime and his

execution, and that the defendant must be able to rationally assist counsel with his case.

Ohio Revised Code § 2949.28 attempts to satisfy the Eighth Amendment and due process

requirements set forth by Ford. O.R.C. § 2949.28(A) defines insanity to mean "the convict in

question does not have the mental capacity to understand the nature of the death penalty and why it

was imposed upon the convict."

The definition of insanity in O.R.C. § 2949.28(A) provides two criteria that Mr. Eley must

meet in order to be found competent to be executed: (1) Defendant must understand the nature of

the death penalty and (2) Defendant must understand why the death penalty is being imposed upon

him.

In order to satisfy Ohio's threshold to obtain a competency hearing, Mr. Eley does not need

to prove with certainty that he satisfies one or both of the two criteria stated above. Rather, he only

needs to show that "probable cause" exists regarding his ability to understand one or both of these

questions to obtain a hearing. O.R.C. § 2949.28. If granted a hearing, Mr. Eley will need to show by

a preponderance of the evidence that he is not competent to be executed. O.R.C. § 2949.29.

Every attorney who has represented Mr. Eley has believed him to be mentally ill. However,

because of his mental illness and borderline intellectual functioning, Mr. Eley refused time and

again to cooperate with experts, and has therefore never been fully diagnosed or even evaluated. It

is imperative that Dr. Smalldon be able to at least observe Mr Eley at his clemency interview to
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enable counsel to properly litigate the Ford claim.'

For the foregoing reasons, Mr. Eley simply asks this Court to exercise its inherit authority

over this case and issue an order directed to the Parole Board to permit Dr. Smalldon to observe Mr.

Eley's interview, or in the alternative, to allow the proceeding to be videotaped so that it may be

provided to Dr. Smalldon. Without such an order from this Court, Dr. Smalldon will only be able

to assess Mr. Eley's current mental functioning through reports from counsel.

VICKI RUTH ADAMS WERNEKE (0088560)
Assistant Federal Public Defender
Capital Habeas Unit
Office of the Federal Public Defender
1660 West Second Street, Suite 750
Cleveland, Ohio 44113
(216) 522-4856
(216) 522-1951 (fax)
vicki werneke(â fd.ora

(,6, UR^u1^
ALAN C. ROSSMAN (0019893)
Assistant Federal Public Defender
C;apitai Habeas unit
Office of the Federal Public Defender
1660 West Second Street, Suite 750
Cleveland, Ohio 44113
(216) 522-4856
(216) 522-1951 (fax)
alan rossman@fij.org

COUNSEL FOR JOHN ELEY

Counsel also have concerns that Mr. Eley may be mentally retarded as well.
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CERTIFICATE OF SERVICE

I hereby certify that on May 25, 2012, the original and 10 copies of the foregoing Motion for

an Order to Permit Dr. Jeffra Smalldon to Observe John Eley's Clemency Interview with the Ohio

Parole Board on May 31, 2012, at 10:00 A.M. were sent by Fedex to the Office of the Clerk,

Supreme Court of Ohio, 65 South Front Street, 8"' Floor, Columbus, Ohio 43215-3431, and a copy

was served on PAUL J. GAINS, Mahoning County Prosecutor, RALPH M. RIVERA, Assistant

Prosecutor, Office of the Mahoning County Prosecutor, 21 W. Boardman Street, 6`h Floor,

Youngstown, Ohio 44503-1426.

VICKI RUTH ADAMS WERNEKE
Assistant Federal Public Defender
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EXHIBIT 1
Letter to Cynthia Mausser



Office of the
FEDERAL PUBLIC DEFENDER.

NORTHERN DISTRICT OF OHIO
Skylight Office.Tower • Suite 750 • 1660 West Second Street • Cleveland, Ohio 44113-1454

Phone: 216-522-4856 • Fax: 216-522-1951 • Website: www.fpd-ohn.org

Branch Offices -
Alo•on Centre Plaza 677Adams Street

50 South Main Street, Suite 700 Secand Floor
Akrorr, Ohio 44308-1830 Toledo, Ohio 43 604-1 43 3

Phone: 330-375-5739 Phone: 419-259-7370
Fax: 330-375-5738 Faa: 419-259-7375

May 17, 2012

Cynthia Mausser, Chair
Ohio Parole Board
770 Broad Street
Columbus, Ohio

Re: Application for Clemency for
John Jeffrey Eley, #A198441

Dear Chair Mausser:

Thomas D. Lambros Federal Building and
United States Courthouse

125 Market Street
Youngstown, Ohio 44503-1780

Phone: 330-746-6399
Far: 330-746-6391

(By Appointment Only)

In preparation for the Parole Board interview with Mr. Eley, we offer the following
information for the consideration of the Board members. And we have an unusual request that is
specific to Mr. Eley's unique situation.

We have concems. about Mr. Eley's intellectual functioning, and at the least he is borderline
mentally retarded. We also have concerns that he may be mentally ill and not able to fully
comprehend the full depth of his situation. We have not been able to have him evaluated fully by
a psychologist as he has refused any such interaction, which has been consistent in his case for
years. We therefore request that our retained psychologist, Dr. Jef&ey Smalldon be allowed to join
one of the attomeys to observe Mr. Eley's interview with the Parole Board on May 31, 2012, at the
Parole Board offices in Columbus, Ohio. In the alternative, we request that we be allowed to record
the interview electronically while we observe the interview. - -

Dr. Smalldon was able to conduct a psychological assessment of Mr. Eley during the post
conviction proceedings despite the fact Mr_ Eley refused to cooperate with the neuropsychogical
testing. Dr_ Smaudon's assessment at that time was that Mr. Eley was not competent, as he was not
able to rationally assist counsel or to understand the complexities of his legal situation. See
Affidavits of Dr. Jeffrey Smalldon, dated September 18, 1996, and January 14, 1997. Although a
full battery of neuropsychological testing in which Mr. Eley would cooperate would be the ideal,
Dr. Smaildon can make an assessment by observing Mr. Eley's interaction with the Board members
at the interview. See Declaration of Jeffrey Smalldon, Ph.D., dated May 17, 2012. We, as Mr.
Eley's attomeys, are not sufficiently trained in psychology to make an accurate assessment of Mr.
Eley's current functioning.

The issue of Mr. Eley's competency has been a common theme throughout his litigation.



Letter to Cynthia Mausser, Chair May 17, 2012
In Re: John Eley, #A198441 Page 2

Every attorney who has ever represented Mr. Eley, from trial counsel to current habeas counsel,
have expressed their concems about his ability to comprehend fully and to rationally assist counsel.
See Affidavit of Thomas Zena, Esq. W. Eley's sister, Susan Laury, had to file a Next Friend
Petition for Writ of Habeas in 2002 because an execution date had been set and W. Eley would not
avail himself of his right to litigate his case in federal court. The judge assigned to that case stayed
his execution based on her initial filing. See Next Friend's Motion for a Competency Evaluation
and for the Appointment of a Mental Health Expert, Susan Laury, sister, as next friend for John
Jefrey Eley v. Bagley, Case No. 02-1994, filed March 19, 2003; Affidavit of Gregory Meyers.

Your assistance with this issue by granting our unique request would ensure that the State
of Ohio does not execute a potentially incompetent man. We are available should the Board need
fiuther information or if you have concems about our request.

Sincerely,

Vicki Werneke
Assistant-EedsraLPublic Defender

' • / )G

Alan Rossn(an
Assistant Federal Public Defender

V W:omo

Enclosures

cc: Kim Kutschbach, Deputy Legal Counsel for Governor Kasich
David Doughten, Co-counsel for Mr. Eley
Charles Wille, Assistant Attomey General



to the

^ 1 have been retaimed by the Qff"ice of the .Federal Public Defender for the Iyoztbezaa

k7istzact of Obao to assast in tbe cleu en.cy case for John Eley, #/A198441.

Z was previously invrlved in W Ia1ey's case dur.ing his state post conviction

proeeedings bef.or•e the Maboxtzng Couary Court of Common Pieas.

4. During the post convietiort ppoceecizttg, I was asked by b.i:s post conviction ^.ourtsel

to a$cettain whetlxeF lvlt, El^y may have keen ittcoro.petexXt at tti.al, and whether he

was izaco.rapeteut at tbe time of the post coo.victioYi proceed,ings. I revzewed gevez-ai

Aec(ax-atio a of Jef3Frey S^O[dom kh D

1, dekaey Snt.alldon, Ph.D., declare under pez,talty ofperjtuy the followiag is tzue apd correct

best of ztiy blowledge arad beZi@f.

1. 1 am a ltCen$ed pSyebologSst in tlte $tate 91'Olllo.

records concetr,ing Ivtr..Eley and in.terviewed hiuz for about three lxours- 1 atte-m.pted

to do psycbolo.giical, test't^g of [vTs. Fley at that ty'sne, but he refused to participate in

any such evaluation.

5. Based olx,ttzy interview witFj W Ecy and my review of the Tecor.ds, Z had serzous

questions and cor.zeerns about Ivlz'. $!cy's cerxi.paten,cy. It was clear to me at t#at time

Ivls. ktey lacked the ability to rationally appreciate bis legal situation and to make

rat'ron.at and ioforaied d.eeision as ebey reiate to ,his conviction aad deatlz senterice,

a.v.d to assist his coIWsel in his post oon.viction pxoceedings.

I have been informed b y currertt coufise.l with the Offzoe of the Federal I?ublxc

Defender that the Qaro.le Board will be. condacti.r.tg ao. interview wdth lvlr. .gl,?y on

Nlay }l, 2412. 13ecause Mr, Eley ba^ ^i'used to allow any fiuther psyciyologicaA

evaluatioit or to even meet with counssl, it would greatly assist and inform my

page 1 of 2 t?eclacation o£Jefkey Szn;aildon

£OQ/ QQ'd EL£# £1=£l ZIOZ/L1/50 L8£94S7t19 asojqmy uoplI¢wS mnequauual :moij



assessrrient as to his currstxt fur,.ctipning if I cquld at ieast observe M. E1ey's

interaction with the Fatote $oard. Because ofrAty training and ex,perience, I cvifl be

able to assess Mr. Eley's cuxxentfimetianing:Pazmore effectively if abte tq watch the

interview fzrst hand, r.atber U?an receive auy rsputs frorn other untrained eyes Evho

may observe the intervisw_

Date

Page 2-of 2 F7eclaraticux ofJ?ffrey Sznaitdon

£00/ZOO'd £LU £l:£L ZLOZLLL/50 LS£SLShtL9 aso.iqwtt uopllewS wneqqauueJ, :wo d



IN THE COUP'f OF COMMON I'LI"AS
tYfAFICi1^ING caifNTY, OHIQ

STATE OF OH3O,

PLAINTIFF-RFSPONDETfi',

, ^.

)OHN JEFFREY ELEY,

DFFENDANT pETITIOA4ER.

Case No. 86-C1t-484

JUDGE MARY.GAGiOPPQ

AFFR}AV[T OF hR iFFFRFv r Si,qALr bN

STATE OF (?Hf(?

COUNTY QF FRAMIQ.IN, SS

l, D,r. 7effieY L Smaffdon, after being duly caudoned and swom acrordin$ to (aw,
depose and starG the foitowl.ng: -

1. Ou July 15,.1946, f spent over tfiree hours whh )ofin EJey, on Aeatli RoW at qhe

Mansfield Correcaoiiai tastfttkioa: -

2. f 6ave reviewed Mr. E(ey's sentendpg pf^se traascefpt, the e^,^ift ;^irtv,^ s

evidence duft fiis.sentertc¢eg pftase; andxhe records and reports
tol{eeked by the OfTrce of

dle O190 Pti'bfic.Defender for Mr. Efep in his post cmvkdonproce edfngs.

3-- 5eptem6er 3$, 1994^ i iii epared aticf signed 4 n affi^avft iyfucli ilfr^uileit ^

S am(e ir,aSOp fiA 4tesdrnt wf?edier ^shh jUey tjvs,sesses at r,rereEir thP

abUfty fo rat7oriafly appre^ts. 1>is:7egaE Sifxrapfoh, and W inake ratf4nat,. infoiitfed decfsiciiu

refatag tcs hft case. See Fxfu6it5 acpched., ^...

`Ifiexe ftave ^.een iin chan,ge$ sin.(;e tfie tfrne I signed that afftitavit

i. 1j, . . ^ . . _ ..

Eley Apx. Vol. 7
Page 133.



5. Due to my clinicaf badoumd, my time spet ►t widr John Fdey, a(nI niy teview of

his fi3ckground matertats, it Is sdif nry opiraors that John filey Iacks the ability ra rationaify

?PPredate his legal situat3on and ta make rational, )nfoaned decisions as they relate to his

convfction and death senteice, and to assist his caunsef ut his post convictron proceedings.

Thase are the abr7.Ities and capacities, of course, dhat are necessary for a Imf ftnd'arg df

competency.

Furdher Affiant sayeth naught:

Tivom and subscribed before me this[,1-^/ day of januaiy, 1997.

publia
- ji^^W

co^^ N ^Dny

Eley Apx. Vol. 7
Page 134



jU'iML.511ME1LLD0IV,M.I> . ,.
UU=4 Fo==Sand IQnuropsychulogiwl Goasaltativ,t

^sribJ.Tmapata^,rlw andAuoxaw .
sS5! ^^ 's{mu^^ ^ Cpfwy6n.,o6^o43j3o,ssi3

, 'Fdaopia4144$t-i.isY .

CO[il? T QrF COj+IMON P1.FASj M/kHpTflNG COUriTY, CSHIO

STATE OF (3HIO_, Ssate of Clhia v. johrF 7effrey Eiey

FRAI+TKLIN cOUNTY } Case fdo..8a<R•4s4

1, Dr. JefFrey L. Smal!don, after bft duly caudoned and stvorn accord'mg to Uw, depose and

state the foFtoWing:, .

7. , t am a psychofogisE licensed to practice fn the state of Ohio. tvty profiessloriaf practfce

Is7oeared at b 15.1 Reed Road, Suite A-211, CoIumExts, phiii 43220. 1 received my.

Ph.R. from The Ohio State University in 1989, and I have &Qen [icensed (#4376)

sbce 1990; 1 tvoald esdmace that since recetvldg,my ph.D., I have cbnducted ciinfcal,

fo► ettic, and neuropsychciogicaf evafuattons of WeH in ezcess of olre lmousand

fndividuats.

2. One area of.prac6ee in 41ch I have sniightaftd obcatiied speciaftzed trairifngy

!mrn¢fe*, and skBJ is forensic0tcal and neurojssyclaofogica[ assessWnt, I xittaslced

frewemty -v evahua6e fni{Mdua[c ivho bave Iieen- fndieteA aY coiwicted. ori iapiial

fnurder ctarges. To date, I[rave proafded: some variety of conSuitattan on

approx3ma cety.elgficy deattr pena(ty:cases.
=N.^

r:

Eley Apx. Vol. 7
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- - ------------

2-

I was rerained br 7uly of 1996 by Cynthfa f4. .Yast, Esq. and Jennifer A. Htie, Fszi.

acting on beTmlf of the. Offfce of the Ohio Ptsbtic Defender to conduct a neurYi.

psychoJogicat assessment of thetr crieny John J. Etey, who Is tun-ently housed on

Ohfo's dea'th row at the Manslield Cnrrnctfonal Insdtudon, having been convicred tn

1987 on a cturge of aggravated mtuifer viith.speciticadons stemmfng from an oftn.se

Which -occurred In Mahoning County during the previous year.

4 On Jufy 15, 1996, i was fntroduced to Mr.Eiey by his legal reprgsenrat;ve, Ms. Yost

She had accorripanied me to this first meettng In part because of her cGent's exprdssed

reluctance:,to be seen by a psychologist who he feared was going to iry °walWng

through fiis head:" Mr. Efey had also reportedly expressed Concerns over the moral

propriety of b.efng "judged by another man," by whki, he was apparently referimg tci

mY Irnern to perfwnm.a battery of neuropsydzological tests. My plan on the day when

K. Yost accompanied me to see Mr, Eley was to simply introduce myself In a non-

tfireatening conMI4 then to spend some ohe-onwne time wirh Mr. Eley duriiig w(iicti

I hopeci i cop1Q devetoli sumdenf rapport so that Mr. Efey wouid agrec to wQrk wioh

me toward compledon of the neuropsychdiogfcal evatuation at a taser date. All iold;

I spent betsveen three and four. haurs w;th hfr. E[ey on Ju1y 15.

5. t[nforturntely, even diough I itad #eft my session whh him on July 15 fdelin$ at [east

miidiy opt4nfsdc about the prospect of his agreeing to.. coilaborace with t#te testicig,.he

eventuafty r-efused to do so. Gonsequendy, t have na hard test data -on whfclt tt: base

the hiferences.contained. in this af fdavit, 1 do, however; have tYOt otiiy my dwn cl'v'ucal

EIe.yApx. Vol: 7
Page 136



.3:

hrtpressfons,lnrt also a vatetpo{backgound fnaterJa)s which have fseeji suppged for

rrry reviear by, ry^.post conv}ctioa eounseL

Aniong the mateiials ttwtwere provlded for my review are the fo8owfngc

An extenslve sedes of..t^s stknfiartzing ihce^ews coducted by staff fro^t the
Pubttc befender`s ofl`

ice wtth fami(y melp(mrs , acquaintances, chftd[iood friends,a F?rofe ofi'
icer, the pttisearcor who trled Mr ]7e3r's case, a fornier.3tfioof

P'neipal; mnd a varfe^r of ciiber collateral fnfomrits;

The pre.senteuce report whfeh was done prfor to the Penaity phase of Mc:
Etey's 1987 trta► by Parole 0.f8cer Guy S. Tramuteit,

A memorandum prepared on be[salf of tfiefr client by Nfr. E(ey`s tru couadj

Handwr[tten lntervleCv notes documerdrtg the sratemertt whitFf Mr.
to t6e pgtice )ri Augusc,ofi 1986; Eley gave

A May 198 7 psychologiral evaluation of Mr, EFey whfch pared at ^erequest of his trtat was pre
counsel by f)cxigtas C. Aarrmall Rir.l?. bsterrsPbly for ^e

deiifi
Po^pose

eratiou
of i

vfif tFte
enfifyf^ ."possible mitfgating fatcors dhat may tie[p llt, the

sentt,ucin ha of "g p se Pia trla( , and

A smaff colfection of educadonal records. -

7•. T(rere aie a numfier of factors in
Mr. Eley's medical, educaUbpal, and psychosocPal

. .fl^Sl'ot7Pt whi^ .n'u'ai ai
j^dSE

r*e veiy serious quesdans atiout tim pbssible presencz of .

bmb!:kmal'men>I Peiups of sucfi a.magafpade tfiat ]twuld have slgntfrcaiirJy afi`ecxed

his decisi n (a ma ong Ppbgdes at the ume of the offense fur which he eyedtua8y
receIved ttie deatll perafty. ,4moiig thm are the fol[owfng;.

HR wV; a fs;.. CNS de"uvery;

He Fias a.fkwry of signlrj(^aot head d^utnas assaetated ykry )alk a mocor vehicle
acddentwhePe pe may.have sustaine^{ a^pd. c^^o^ d. four years spent
6bxing as a,oee^g^ ^ traumas ^

inctqz#e mar[< than oite episorie xrhOe tie
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i'eportediy 1alt consUottsrfess for unspec(fied pertods of tfine. After a falf at age
trve[ve, he was reporterlfy. hafpitaIiied Tiecatrse of a fracnutd Situtb

He bas avery signifficanb wet(-docurnented bkcory of botfi aiccihdl and dttrg .
dependence, fncfudfqg use of heroine, morphine, and oMer higtify addtttive

• sti6statices. -

8• Desptte the fact tbat I was unab(e to secureMr. F.tey's cooperatTon with fomsaf tesdng,

his behavtor- and styfe o€tntenacdon during the haurs that (.spent veidf hhn stlff left an

Indelible clinical linpXgcsfon. In my oA9niomthere ts-ampte 'reason to qnestlon whether

he possesses at present the ability to rationaUy apprecfate hts Iegat sttuacion, and to

make rational, informed sie+dslons reYated to the appeal of his canvictfop and death

sentence. I wtif try to spell out in somewhat greater detai ► below the fovndation for thu

conctusiort.

For one thin& he evhtces no unHerstanding whatsoever of why it is criticat that he

cooperate with a neuroprychologicai asxessment that could very we4 reveal evidence

of signtficant brain }mpahwent. Of course In tfie event that such evidence was

....sY.J...s i. ..._,.v ^---- z . . . '^ - - b
ut

'F,, wu..cut ek wvµlu uave tmporianY p6DeCfpar i[f1AflCaAOns For^.6iS appeal, bNIr_ -^. ^rey

persists In expressing the belie€ ftt a dedstoit to co![a6.orate with testmg won(d; in

eireet, mean tnat.ne was lenaingsancuon to "one man Judgangan

&e says Is contr.tiy to his rel'igions' 1i.etiek Hs posqit.t,hfs. ritatter seemY to

^-__. __ . . _ . , z
i2^s.auyty w I+^It^i aAAeay..^nO nl iily tJphflDi.i It^lmp11P,s a grOdS miSlNldErSWfShclig.of

the nature and uses of neuropsychalogrrat ieitfig;

10. . Ahttqpg^t I neverpersonaNy peifonned fonnal psyehofogical or neul'opsychc:tlqgitaE

asseament of NG: John Clenn, aoother. t7hio- deadi"i^t;^niate, [ saw F Ii: Qentt a4 ihe.

Eley Apx. Vol. 7:
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rl,gaest of his ilienappe[late conrSe[ on. several di#ferent occasidns in.19g3 and 1994.

In the same tnanner that W. Eley does, Mr. Glenn attempted daffeg rhose discusslotn

to mask his very algnlffcant h}tellecmal deflcdts by speaking hi often e![#pif•cai;

avnsensfcal, pseudo-philosophical conttrucdons that he ciearly hoped would feave the

listener with the Impression that he wa a deeply $mpghtful, . liWily inteifigent

Indlvldual, Like Mr: Eley, he seemed to have no tnsight wiiauoever iitta how

transparently false many of his grandiose clafnu were, and Into how very fltin his

pretehsions to intelligence would acr:ually appear to an Inforflted ifstener.

U. l^lr. Gienn Is brain-Impaired, and in -many respects Mr. Mey`s clinfcaI presontation

rttirrors his. I wiil provide by way of Ittustrarfoii some specific examples wh4ctt may

serve the ptnpose of conveying the ci3sjoPnted yuali[y of Mr.l;fey's tUinking; as wreA as

the frequently Incomprehensib[e natnre of his verbalizations.

12.. At one point fairly eatly on In our dtscusston, Mr. Eley attenmpted to make a point by

s_hifdng very rapidly back and forth between references to ome[ets; sun ►ty sides Up, a

"fine ;ToGticai stc' waD," scrambling, and an asspiittieiu dt 6Ytier appareir[iy,

41sconnecYed metaphors and figure; of speech that he had apparenxly deeided mtgirt

work welitVitthei'. The resqtt, ,needfess to say, wa's uiteil}r tntornprehen#4yte,. but hP

demonstrated no Insight tvFiaisotveE inm-that f4ct. Oit tlte conwo.ry,1ie iomed as

xhough he had.liist said something thatwas sun=: to be perceived as ver=y pttifoyrtd.

13. tAtanodier ead.y luncture, he began tqaktrtg pronouncemsents about "die fatal flaar of

,_Western loglc," in the course of dotng so suggeF€ng tfiat he personatly had lieen alilg

ey x. o .
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ta sO through thlc "fatat flaw° ha order to determine the path thatwoulit be best,for

hhn.^ He was unaFile to make any more expt'Ktt the hsJght that he had been able rn

acBfeare.

a 4 "Wefie atI hnnian, we're all gu}[ty,` he satd at one polhy apparetidy intietidtng this

dectaration as an exoanadon for why agreeing to coilaboiatie wtth neuf op5yrchotogftal

testidg was not a step he was wiping to take. 1n thEa same context, he Iainelited the

" "sopnencry which he betieves causes people to lose sight of God's w1I1 In desciib9ng

relIgfious discuss9ons that he had once carried on wtdt an "a8ie[st° inEisate, he IiadIcated,

"Everytfiing fn life Is inherentty dualiscic. (Tell me what you taean.) Evetything

dualisHc brings grav7ty itnpacf .... One extreme to anoiher...:Ws nigtit and dayl"

Moments later he continued, °Sweet and sour, m6ced. It's ahsolutel AtZ Ir7nd of

thingI" Suffice to say that it never became any clearer what point he was attenmpting

ta make here; again, however, he beamed as;bough the words he had just spoken were

exu?m e1y profoimd.

15- 'Atono Poft*he at-:mpted to cr inte n^e tfiatthe power of ihe mind was what reaily^..
4ount^d, not whether or noE his bndy surt%W tite Judgment of I"lap. His rnaixner a[

doing po was to saY, "A^vone M have the ^d. Where the MU Smes, the beEittid

gonnd>foHow. ThaE's the ^t tha^ rigiit`therel"

Fo. "tie at5parentiy feels quite fynical ab.ouc the mefltal health pro€essions: "I doii`twpw

I3e understood! I just wanna 6e bmpoo ... We're a9 fleshF I`tri not luxintigeneotis,

Eley Apx. Vol. 7
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he'e ReaA I
tgeneous ... y, tm goh)g on tQ tite nexttaVelt" lie farrtis

at hts t^1af for 6as4ng hg Anaf. - t^e ludge
17. 11mow irom sentenc(n8 dedtf©n 'n ?a syllOglsm of wric(^

^8with Mr: E(ey`s po^^m counsel tlat VafiaAmdons of lust
tfi[c sorr r

ar4 whx cDMe fiom Mr FjeY whenever bb a
on the su atrempt tv enga$e hhn

blect of what needs to be done in order to
Hased ont..he Pursue Pase cohvftUon rer'̂ ef;

accounts of Ms: Yost and tYTs qjte of their atcernptr to 1ega.1
ttratters with Mt: Etey; he does irot s

eetnSrotmded
for hfs In the sart of rarionat appredatlon

legal ctrcirrgspnces Whictt is nec
eS'Sd[}' Ir1 order fOr

11Im tq I'liClj>atejameaningfuAy in dtese adversari f "aaPPre Proeeed
^• He appeats to have ACife if any

cFatfon for the flner (or even the lexs fWe} poltM. of
syhat is reqyu^ to pursue lus

aFheats,_ fi{st tfirou8h ihe state cou
rts. and

d^en everttuaBy tn the federa[ courts; but he
^- aPparently convlnced tryac he knovN more a6otrt what remed'

ies are d are notavaifabJe through the fegal an
syaten) zhan his attomeYf do.

t 8. I waht to state as srronwv -
; -

i: ^^ mY'tteAef €n the absoiute n
^fe5 `s coaP^ratFon ^t3^ ofsecu,ing Mr

with neurm 2Erologteaf , -^ent fn order to fnveWg^ hu ther

tnY 111or&higgyPathes6 that he Is b
r* Unpaired, thts.Impa(rment likely

re8ecpng tiie
corirb?ned.iri(fueciee QfmuIupfe facrois, Including p^^je Patuna sirs[acd at the fime

of his 6irHs, t^tikUile i^^:^
4u ^^asi

anti a lOitgl veryse'iou3 hrstoyOf'afcphQf•and drlrg
dependence.yin the m

eantitne, (t is my haPe that comaset {o. ^^y ►
v^(Ptir3ue wtth

the Nigfiier ct^wrts a claim of 3ncornpetQncy td P fpceetf,
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I11 TFIE COZdRT OF COMMON PLEAS
MAHONING COUNTY, OHIO

STATE OF OHIO,

CaseNo_ 86-CR-484

J.OHNJEFFREY.ELEY

AFFIDAVIT OF THOMAS ZENA. ESO.

J. .Proseeutzng Attorney tiary Van lirocklin made several offers to work out a plea

STATE OFOHIO

PI.AINT'IFF,

DEFENDANT..

I., Thoxnas Zena;:after first being duly cautioned and.swom according to.law, deposeand

state the following:

1_ .I am an attorney.licensed to ti.c.prace law in the State of Ohio.

2. I.was court appoirited as lead hrial counselto represent Jbhn Eley inliis capital case.

Co-counsel was John Shultz_ Ihave ttied'numertiiicmnrderfrialganrl a laror nnmiirr nf^ - . . . . - . . : . a_ _._.._..-. .,^

. ' . ^ E ^ .. ^ ' . ' : ' . ^ - .. . ' ..

where the most injustice occurred; where the wrohgdefendant ended up on Deatla Ro,w.aqd tlie

aggravated.murder tr als and John,Eley's case still sfands out:in my rtiemo .ry as the ivorstcase

culpable defendant who should fiave; been sent to prison. was acqn:itted.

agreement, to reduce the charges from the agggavated murder charge with death specifications to

a lesser included offense,:in exehange for 3ahn Eiey's testimoiiy in the eo-defendant Melviu

Green's trial. One of the offeis presented by Prosecutor Vaii $rocklin was a reduction.to:a



[

1

charge of voluntary rnanslaughter, with no specifications; and a request to the Court that Eley

serve only a six (6) year sentence. Prior to the trial, throughout the trial and even after the trial,

Prosecut.oi Van Brocklin tried to get Eley to accept a plea agreement and to testify against Melvin

Green. John Eley would. not accept any of the offers, stating that his refigion would not let hmi

sacrificeanother, thathis religion would not allow him to bear witness against another, or that to

testify would have him judge another and that only God could be the judge... Ihe beliefs and

reasons stated by John Eley were completely illogical. The way he phrased his reasons were

completely irrationaL None of these beliefs or sayings by Jobn madeany sense to me, to co-

counsel; or to anyone else whowould hear.him rnake these statements.

. 4:' 1 was: completely $nstrated in my representation of John Eley, due to John Eley's

ac6ons and attitude. John would not cooperate with me, with co-counsel, or with any of our

experts who we hired to try to assist us in understanding John's attitude and his religious views:

Anytime John felt like he was being pressed too hard to cooperate, or to consider the offer on the

table from the Prosecutor, John would stait quoting jumbled up Bible passages or religious

principles that we could not understapd, or had no basis:in any religious texts. I did what I could

^w^ u't.^. ° l^vr°v'hi^ •• °re^^`• ^`.^..:e`.'erEl ^t°^1 °77 att.n.mr}S. T.ISe ree.^.rd'in,oart Shollld '

reflect that J.ohn was not c.ooperat'r ;.durmg his competency examinations, or with Dr. I)amell;

butii dqes not reflect thatlus lack of cooperation and his resistance to working with his legal

counse.l or even the fact that he was working against his own best interests.

5. Ariotfier exarnple .of when John would not assist us in his own defense, in dddition to

John's resistance to cooperate with the Prosecutor.and the experts:was inhis waiverof his right

to a jtuy trial. Co-counseF and I did not jvant to waive his right to a trial by a jury, but that is



what John wanted. In hindsight I befleve John wanted to go before tluee judge panel due to his

remorse for his accidental keli^ of the victim in an efforE to get the trial over quicker. I stilI do

no,t believe that Jo.hn made a rational decision in waiving his right to a jury trial.

6. Even Detective Fajack spoke to John during the triaL trying to get him to consider the

Proseeutor's offer of a sentence less.than death in exchange foiliis testimony in.a trial against

Mehin Green. Fajack told Eley that he would get the electric chair if he did nottake the deal and

that aII Eley had to. do was to tell the trcrth regarding Melvin Green's involv.ement in this crime.

7. The only information that John Eley gave us regarding this crime was that he had

drank a quart.of wine and smoked marijuana'before the crime; John refused to suppIy us with

any information about his: family or his past I thought itsiguificant at the time that whenever

John was charged with a crime, he ivould plead guilty, that he never went to itiat except for this

Swom and subseribe before me on thi; .20 L6^--gust,l'o4

APpA^iPAGAB .
NdayP,6Fs.«<+rc:?'^' .
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

SUSAN LAURY, sister, as next friend )
for JOHN JEFFREY ELEY, ))

Petitioner, ) Case No. 4-02-01994-JGC)
vs. )

- - ) JUDGE CARR
MARGARET BAGLEY, WARDEN - )
MANSFIELD CORRECTIONAL INSTITUTE,)

)

Respondent. )

NEXT FRIEND'S MOTION FOR A COMPETENCY EVALUATION AND
FOR THE APPOINTMENT OF A MENTAL HEALTH EXPERT

TO DETERMINE WHETHER JOHN J. ELEY IS COMPETENT TO
WAIVE FEDERAL HABEAS REVIEW OF HIS CONVICTION AND DEATH SENTENCE

Next Friend, on behalf of her brother, Petitioner John J. Eley, respectfully requests that

this Court appoint a mental health expert for Mr. Eley and then conduct a competency evaluation

of Mr. Eley to deterniine whether Mr. Eley is competent to waive federal habeas review of his

conviction and sentence of death. Next Friend requests that the expert be appointed pre-hearing

and the competency hearing be held before a habeas petition must be filed in order to adjudicate

the issue of Mr. Eley's competency in a timely manner.
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Respectfully submitted,

DAVID H. BODIKER
OHIO PUBLIC DEFENDER

s/ Robert K. Lowe
ROBERT K. LOWE (0072264)
Assistant Public Defender
Rob. lowe(cr^opd. state. oh.us

s/ GreQorv W. Meyers
GREGORY W. MEYERS (0014887)
Senior Assistant Phblic Defender
mcycrsg@-oj2d.§tate.oh.us

8 East Long Street
Columbus, Ohio 43215
Phone: (614) 466-5394
Fax: (614) 728-3670

COUNSEL FOR JOHN J. ELEY
THROUGH NEXT FRIEND

MEMORANDUM IN SUPPORT

Next Friend, on behalf of her brother, Petitioner John J. Eley, respectfully requests that

this Court appoint a psychological expert for Next Friend and Mr. Eley to determine whether Mr.

Eley is competent to waive federal review of his convictions and death sentence. After the

psychological expert has time to evaluate Mr. Eley, Next Friend requests that this Court conduct

a competency hearing to determine if Mr. Eley is competent to waive his right to federal review.

This Court is expressly authorized to provide such services pursuant to 28 U.S.C. § 848. In

reviewing § 848, the Supreme Court of the United States held:

The services of investigators and other experts may be critical in
the pre-application phase of a habeas corpus proceeding, when
possible claims and their factual bases are researched and
identified. Section 848(q)(9) clearly anticipates that capital
defense counsel will have been appointed under § 848(q)(4)(B)
before the need for such technical assistance arises, since the
statute requires "the defendant's attomeys to obtain such services"

2
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from the court § 848(q)(9). In adopting § 848(q)(4)(B), Congress
thus established a right to pre-application legal assistance for
capital defendants in federal habeas corpus proceedings.

McFarland v. Scott, 512 U.S. 849, 855 (1994).

Next Friend believes that her brother is not competent to make a decision that would

result in his execution, which would be the outcome of his apparent decision to waive his right to

pursue federal habeas review of his capital conviction and death sentence. See Exhibits 1 and 2,

Affidavits of Next Friend (one dated 2-18-03, the other 7-10-02).

A psychological evaluation and competency hearing is necessitated by the evidence

indicating Mr. Eley is not making rational, competent decisions relevant to his right to pursue

federal habeas review of his state capital conviction and death sentence. Mr. Eley's competence

has been questioned since his trial counsel raised the issue in 1986. After he was convicted, a

Pre-sentence Investigation report was ordered. The report indicates that a 1963 intelligence

exam indicated an IQ of 73 - borderline mental retardation. The PSI also indicates the long

history of Eley's alcohol and drug abuse. Although Mr. Eley was never adjudicated incompetent

in State court proceedings, since competence changes over time (it is not a static phenomenon)

aild Siilce lia'. ha$ consistentl-y- bchaved iu vvays Sini:c hi^ ai-"leSt iu uLiS day thai (;a1J.6Co many 10

question his competence, this Court should undertake a formal evaluation of Mr. Eley.

Over the past year or so, evidence indicating Mr. Eley's incompetence escalated relevant

to the mixed, irrational, and inconsistent positions be has taken regarding his desire to pursue

further challenges to his capital conviction and death sentence.

Once during his pending appeal of his postconviction litigation, he wrote a letter to the

Ohio appellate court saying he wanted to drop his appeal and be executed, a decision he later

rescinded. Then, for a while, he seemed so eager to file a federal habeas petition that he insisted
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on the irrational position of waiving his right and responsibility to exhaust his State remedies by

seeking discretionary appellate review from the Ohio Supreme Court in his postconviction case.

His counsel tried to explain why he could not effectively pursue federal review of his

postconviction claims if he abandoned his state litigation short of exhausting available remedies.

In counsels' opinion, Mr. Eley reacted to these explanations with irrational, illogical expressions

of paranoia and incomprehensible religious ideations.

As a result of Mr. Eley's apparent incompetence, his counsel were forced to perfect his

right to file a timely request for discretionary appeal against the stated wishes of a client whom

they believed to be incompetent. Along with filing a timely notice of appeal (and Memorandum

in Support of Jurisdiction) in the Ohio Supreme Court, his counsel also filed a motion describing

the facts underlying counsels' perception of Mr. Eley's incompetence an asking the Ohio

Supreme Court to evaluate Mr. Eley's competence at that juncture. See Exhibit 4,

APPELLAN"I"S COUNSELS' MOTION REQUESTIDIG A COMPETENCY EVALUATION

OF JOHN J. ELEY DUE TO MR. ELEY'S CURRENT DESIRE TO WA1VE FURTHER OHIO

POST-CONVICTION REVIEW and exhibits attached thereto. That Court denied the motion

and re;ected discretio_nar,v apnellate review.

As fiirther evidence of Mr. Eley's incompetence, within a very short time after his State

remedies were exhausted, he surprisingly adopted the position that he did not want to pursue

habeas litigation. In turn, this position has been occasionally and irrationally modified by his

expressed wish to pursue habeas litigation if and on'.-y if u'S iuuiy wonl ^ ret2 Sel t

represent him, which they cannot afford to do. At other times, he simply says that he does not

want to file a habeas corpus petition; he would rather die.

4
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There are mapy reasons why Next Friend and counset question Mr. Eley's competency to

appreciate his current legal status. At the time when Next Friend filed her first pleadings in

federal court (July of 2002; assigned to Judge Gaughan), Mr. Eley and long been saying that he

wanted to litigate his case in federal court. But when his case was ripe for federal review, and

when he faced a real execution date of August 1, 2002, he would not take appropriate actions to

initiate federal habeas review. By July of 2002, Next Friend and counsel repeatedly failed to

convince Mr. Eley that, despite his irrational insistence to the contrary, the state courts had the

authority to set an execution date prior to the date on which his AEDPA statute of limitations

would run for filing a writ of habeas corpus. As his now-stayed execution date of August 1,

2002, neared, Mr. Eley seemed to adopt the lethally irrational position ("seemed to" because it is

difficult to comprehend what Mr. Eley thinks based on what way he speaks and what he says)

that he could think about his options for federal filing until March 20, 2003, without being

executed on August 1, 2002. He appeared.unable to appreciate his legal status due to mental

illness.

Things got no better after Judge Gaughn stayed his August execution and eventually

digmiccrri his first Qrt pf NeYt Fri..nd habe„ plead'ng^ Despite 'epeated e 1v'^_ nill. l:ley

continued to express positions against willingly pursuing habeas that ranged from the ridiculous,

to the perplexing, to the incomprehensible. He expressed his most recent position to attorney

Robert Lowe when he met with Mr. Eley on February 28, 2003, in the hopes that Mr. Eley would

agree to iet counsel file a habeas petition for him by the AEDPA statute date of March 20, 2003.

That meeting ended quickly - Mr. Eley simply refused and terminated the meeting. Then he sent

a letter to attorney Lowe dated March 9, 2003, that. angrily instructed him and all Ohio Public

Defender lawyers not to file any habeas pleadings for him. See Exhibit 3.

5
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Surprisingly, that letter seems to indicate that Mr. Eley wants to proceed with habeas, but

with other court appointed counsel. Undersigned counsel sincerely hope that that is Mr. Eley's

position and that, if this Court were to appoint other counsel, it would end the Next Friend

litigation. But, based on past experiences with Mr. Eley, it is simply impossible for counsel to

place any confidence in anything he says about his willingness to go forward with habeas

litigation. Counsel is simply at a loss when it comes to understanding Mr. Eley. Perhaps in lieu

of immediately undertaking efforts to evaluate his competency, the Court might consider simply

appointing new counsel to see if Mr. Eley would embra.c.e representation on his own behalf. As

it stands, undersigned counsel remain convinced that their ethical duty is to present this Court

with Next Friend pleadings in order to meet the statute of limitations deadline and in order to ask

this Court to adjudicate the quesfion of Mr. Eley's competence.

Overall, the. dramatic and irrational vacillations in his position give Next Friend and

undersigned counsel substantial reasons to believe W. Eley is not competent to waive his right

to file a federal habeas petition - a decision which, if carried out, would mean his certain

execution pursuant to his Ohio capital conviction and death sentence. See Exhibit 5, Affidavit of

Gregory W. Meyers, Esq.

This Court should grant this Motion in keeping with the principles and procedures set

forth in Whitmore v. Arkansas, 495 U.S. 149 (1990), and Rees v. Poton, 384 U_S. 312 (1966).

Mf. Eley is entitled to have his competency evaluated in order to protect his constitutional rights

«,. ,] u^,..a process, equal an.^ tw i^e ffree f4rpm a_r}trarv anrl ranrininiic rninichment U,Sw u ,^ynai

Const. amends. V, VI, VIlI, IX, and XIV. This is all the more so here because Mr. Eley's "life"

interest (protected by the "life, liberty and property" language in,the Due Process Clause) is at

stake in the proceeding. Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five

6



Case: 4:02-cv-01994-CAB Doc_ #: 10 Filed: 03/19/03 7 of 8. PagelD #: 90

Justices recognized'a distinct "life" interest protected by the Due Process Clause in capital cases

above and beyond liberty and property interests). Death is different; for that reason more process

is due, not less. See Lockett v. Ohio 438 U.S. 586 (1978); Woodson v. North Carolina, 428 U.S.

280 (1976). Mr. Eley's competence cannot be fully and fairly adjudicated without counsel being

appointed.

For these reasons, Next Friend respectfully requests that this Court grant this Motion.

Respectfully submitted,

DAVID H. BODIKER
OHIO PUBLIC DEFENDER

s! Robert K. Lowe
ROBERT K. LOWE (0072264)
Assistant Public Defender
Rob.lowe(cr^ond.state.oh.us

s/ Gregory W. Meyers
GREGORY W. MEYERS (0014887)
Senior Assistant Public Defender
meyersg(iload.state. oh.us

8 East Long Street
Columb .,.,„ ,., .nh:.,̂ 43715

Phone: (614) 466-5394
Fax: (614) 728-3670

COUNSEL FOR JOHN J. ELEY
THROUGH NEXT FRIEND

7
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing has been electronically filed this 19th day of

March, 2003. Notice of this filing will be sent to all parties by operation of the Court's

electronic filing system. Parfies may access this filing through the Court's system. In addition,

copies have been sent via U.S. Mail to: Daniel R. Ranke, Assistant Attomey General, Capital

Crimes Section, 615 W. Superior Ave., 11th Floor, Cleveland, Ohio 44113.

s/ Robert K. Lowe
ROBERT K. LOWE (0072264)
Assistant Public Defender

COUNSEL FOR JOHN J. ELEY
THROUGH NEXT FRIEND
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

SUSAN LAURY, sister, as next friend
for JOHN JEFFREY ELEY,

)
)
)

Petitioner, ) Case No. 4-02-01994-JGC
)

vs. )

. . ) JUDGE CARR
MARGARET BAGLEY, WARDEN - )
MANSFIELD CORRECTIONAL INSTITUTE,)

)
Respondent. )

GREGORY W. MEYERS', ESQ., AFFIDAVIT IN SUPPORT OF
NEXT FRIEND'S MOTION FOR APPOINTMENT OF A PSYCHOLOGICAL EXPERT

. AND FOR A COMPETENCY HEARING

State ofdhio,
County of Franklin, SS:

I, Gregory W. Meyers, after being first duly swom and cautioned, due hereby swear and affum
as follows:

1. I am a lawyer licensed to practice law in the State of Ohio, Supreme Court Registration
Number 0014887, and admitted to practice in the United States District Court for the
Northern District of Ohio. Since March of 1996, I have served as Cbief Counsel of the

vaia^ oa uic vtaW tLLUllu LefCIlllei. h1. lllat CapaClLy 1

have both directly represented John J. Eley and supervised other Assistant Public
Defenders directly representing John J. Eley in various stages of litigation in Ohio courts
related to Mr. Eley's collateral challenge to his Ohio capital conviction and death
sentence.

2. I have met with Mr. Eley on a number of occasions over the years; I have discussed his
case with other attomeys and professional support staff members from this Oflice over
the years; I have met with his sister, Next Friend Susan Laury. Among other matters, I
have carefuliy attended to the question of whether facts exist to indicate Mr. Eley is
mentally incompetent. Questions surrounding Mr. Eley's competence have been at issue
in his litigation since the trialphase back in 1986. Every lawyer who has ever
represented Mr. EIey has found reason to question his competence to think rationally and
comprehend advice from his counsel.

Page 1 of 2
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Although I am not a trained mental health professional, it is my opinion that Mr. Eley
suffers from mental illness to such an extent that he is incapable of malang rational
decisions related to the question of whether he should proceed to challenge bis Ohio
capital conviction and death sentence by means of filing a federal habeas corpus petition.

4. On W. Eley's and Next Friend's behalf, I had final responsibility for preparing NEXT
FRIENDS' MOTION FOR A COMPETENCY EVALUATION AND FOR THE
APPOINTMENT OF A MENTAL HEALTH EXPERT TO DETERMINE WIMTHER
JOHN J. EI,EY IS COMPETENT TO WAIVE FEDERAL HABEAS REVIEW OF HIS
CONVICTION AND DEATH SENTENCE to which this affidavit is attached. To the
best of my knowledge, all facts set forth in that mofion are ttUe.

Y W. MEY-RPS. Affiant

Sworn to and subscribed before me on this 19th day of March, 2003.

FUftTHER.AFFIANT SAYETH NAUGHT.

' -- MAPV I tUIMN1mn
° Wf1TAHY PI1Bf1C, SiA7E OF OHfO

a 61Y cOMmIsSIOH Exi+IHES aCi 1s, 2ao5
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EXHIBIT 2
Email from Cynthia Mausser



From: Mausser. Cynthia
To: Vicki W rn k(afd oro

Cc: Rohinson. Vemise

Subject Request for Dr. Smaltdon to observe interview with John Eley #198-441
Date: 05/25/2012 01:21 PM

Ms. Werneke:

I apologize for replying to your request in an email as opposed to official letterhead. I am out of the
office this week. Ms. Robinson informed me a few days ago that you were anxious for a quick reply, so
I decided to do so in email.

Our policy goveming death penalty clemency hearings clearly states that inmate interviews will be
observed by case attorneys only, in addition to a representative(s) from the Governor's office. Your
request for an exception to this policy is not persuasive. Therefore, your request to have Dr. Smalldon
observe the interview is denied.

Sincerely,

Cynthia Mausser
Ohio Parole Board Chair

Please note that an e-mail message, or a porfion thereof, may be releasable as a public record in accordance with Chapter 149 of the
Ohio Revised Code.



EXHIBIT 3
Transcript Excerpts from

State v. Eley
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STATE OF OHIO
) sS

COUNTY OF MAHONING )

Plaintiff,

-vs-

JOHN ELEY, aka ROBERT ELEY,)

Defendant.

APPEARANCES: ON BEHALF
Attorney

TRANSCRIPT OF PROCEEDINGS

ON APPEAL ?+ND EXHIBITS

HEARING ON

MITIGATION OF PUNISHMENT

VOLUMF, III OF T'I

OF THE PLAINTIFF,
Gary L. VanBrocklin.

ON BEHALF OF THE DEFENDANT,
Attorney Thomas Zena and
Attorney John Schultz.

BE IT REMEMBERED that at the hearing of the

above-entitled cause, in the Court of Common Pleas, Mahoning

County, Ohio, beginning on the 13th of July, 1987, and

continuing thereafter, as hereinafter noted, before the

HONORABLE ELWYN V. JENKINS, the HONORABLE WILLIAM G. HOUSER

and the HONORABLE PETER C. ECONOMUS, the above-appearances

having been made, the following proceedings were had:

OFfICNLL fNORlNAND NVORTDt3 CODRT NOOf[ YODIIGSTORMN. ONTO
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1 .he should be shortly leaving Chicago. I have

received a copy of the psychological evaluation. I

have not been able to contact and discuss the conten

with Dr. Darnell because of various schedules, but

I would, therefore, move to 'eontinue th

hearing until tomorrow morning when Dr. Darnell coulo

appear, and, of course, I think the statute provides

that the court, defense counsel or the prosecution,

can call and cross examine the preparer of such a

report.

JUDGE JENKINS: I believe so.

MR. ZENA: In response to what

Mr. Van Brocklin says, and I realize that there is

no.more serious of.a matter than what we are

conducting, we have submitted a report. It is in

evidence. You have it. The contents of that

report is treated like any other evidence that you

are to receive, be it by way of testimony or

admission of an exhibit. If what Mr. Van Brocklin

OFFICIAL 3HORTHAHD REFORTLRS CODET HOUSE TOOHOfTOWM. OH1O

ts
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1
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17
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19
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23

at the start, in light of the situation, in fact, that that

was not the case here. That there seems to be a situation

exa.sting with John Ely tt,at he would not'have been, let's

call it what it is, an attempt to deceive you, attempt to

play, in essence, to his best possible situation? Would that

also include the fact that Mr. Ely would appreciate t.he fact

that his statement was very incriminating?

A P""dAss^^t

.n

taY

Q Would he know that the statement would put him in

a position of jeopardy?

A That's a judgment.

Q Sure.

A I think he would be able to understand or comnrehend

some statements that he made that could have potentially put

him in jeopardy, but I think that would have to have been

explained to him first.

4 Do you think he would have understood, in light of

your examination of Mr. Ely, that when questioned by the

police about this event, which resulted in a shooting, that

to then say, yes, he did shoot him, would place him in a

nosition of 'eo ard es, it was me?

I

OFFfCtAC SNORTNANY REFORTERS COURT NOUSE TOUN65TOWN. 0N10
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22
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relative to Mr. Ely's reaction or potential reaction to

situations. And I believe you stated, for example, if

subjected to excesaive stress, Mr. Ely would be put ^o

interpret the situation as potentially threatening; his

2

personality is such that he may exercise poor judgment and

impulsively act out?

A Correct.

Q Then you state, even though there was a finding on

your part--I'm sorry, there could not have been a finding

that he was under the influence of anything--that if

intoxicated or under the influence of drugs, he would have

minimal judgment or control of his behavior?

A His judgment, I think, would be very poor and

he would have very poor control.

Q And there's no question, correct, in light of the

situation that you have seen, that if...the rendition of fact

given by Mr. Ely in his statement were set forth and

consistent, as you stated, that if Mr. Ely had thought

somebody was reaching for a gun to shoot him, he would

consider that a threatening situation?

A Correct.

Q Now, as to the issue of remorse. I believe you

best put it when you stated that you look for somebody to

DFfiGIAI SRORTMAMD REIGRTERS COURT HOUSE YOUNGSTOWN. OHIO
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Deposition of John Shultz
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO
CASE NO. $6-CR-484

Plaintiff

Ns.

JOHN J$FFREY ELEY

Defendant

Depositio.n taken before m

DEPOSI2'SON OF

JOHN F. SHULTZ

Christine Breinz, Notary Public within and for th

State of Ohio, on the 15th day of November, 1996, at

1:15 PM, pursuant to subpoena, taken at the offices

of Simoni Court Reporting, 301 Legal Arts Centre,

Y.oungstown, Ohio, to be used in accordance with the

Ohio Rules of Civil Procedure or the agreement of the

parties in the aforesaid cause of action pendixlg in

the Court of Common Pleas within and for the County

o>f Mahoning and State of Ohio.

SIMONI CO"URT REPORTING

WARREN/YOUNGSTUWN,.OHIO
(216.) 399-1400, 746-0934

Eley Apx. Vol. 10
Page 4
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A P P E A R A N C E S

On Behalf of the Plaintiff:
Michele G. Cesni., Attorney at Law
OFFICE OF MAHONING COUNTY PROSECUTOR

On Behalf of the Defendant:
JRnnifer P. Hite, Attorney at Law
Cynthia A. Yost, Attorney at Law
Gregory W. Mey.ers, Attorney at Law
OFiIO PUBLIC DEFENDER COMMISSION

SIMONI CbURT REPQRTING.

4

Eley Apx. Vol. 10
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7' N p E x

DEPONENT -- aohn F. Shultz P:iGE NO.

Index of Objections 4

Direct Examination by Ms. Yost 5
Direct Examination by Mr. Meyers 61
Cross Examination by Ms. Cerni 85

SIMONI COURT.REPORTING

Eley Apx. Vol. 10
Page 6
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22

INDEX OF OBJECTIONS

DEPONENT --.John F. ShU7.tz

Keyword index for: Object

Page #32 21 MS. CE22NIr Objection. Go ahead.

Page 179 7 MS. CERNI: Objection.

Page #80 4 MS. CERNI: Objection.

Page 183 8 MS. CERNI: Objection.

Page #89 15 MR. MEYERS: Objection for the

Keyword index for: ob.ject

Page #58 7 objection,we tried to inject som&

Page 482 20 objection. Some clients seein to be of

Page *86 2 XR. MEYERS: I object at this stage

SIMONI COURT REPORTING

EleyApx. Vol. 10
Page 7
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7

8

9

- 10

11

12

13

34

15

16

17

is.

19

20

21

P R O C E E D I N G S

JOHN P. SHULTZ

having been duly sworn according to law, on his

oath, testified as follows:

MS. YOST: Let the record reflect

again, please, the parties that are present iri the

.room; the witness, John Shultz, Assistant

Prosecuting Attorney Miahelle Cerni, Assistant

State Public Defenders Jennifer Hite, Greg Meyers

and Cynthia Yost.

DIRECT EXAMINATION BY MS. YOST:

Q. Would you please for the record state your

name and your address?

A: Okay.. It's Jphn Shultz, S H U L T Z, middle

initial is F, My business address is 219

West Boardman Street, Youngstown, Ohio,

44503. My residenc.e address is 5231

RQyal Pa1m Drive, Bpardman, Ohio, 44512.

Q. .. And I know a lot of thequestioti's Irm asking

you are rather perfunctory, but if yoii

would for the record, please, let'us know

what your occupation is. _

SIMONI C.OF7RT REPORTING

Eley Apx. Vol. 10
Page 8
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A. I'm an attorney.

Q. And what type.of a practice do you engage in?

A. I'm a solo practitionei. It's a general

pr.actice consisting mainly of criminal

defense, personal in.jury and domestic

relations.

Q. would you be able to let us know approximately

what percentage of your work is cririeinal

versus civil litigation?

A. Oh; I would say that at least fifty percent.

Q. Fifty percent is cri.minal?

A. Yes.

Q. And one of your criminal cases, of course, the

one we're here on,.was John Eley?

A. That's correct.

Q. Okay, S know We're asking you to go back ten

years, but can you let us know what your

reaollection is'on ybur representation of

John? How did you. become involved on

aQhn's case?

A. All righ.t. To the best of my recollection, I

believe I was appcinted second chair on

SIMONI COURT REPORTING

Eley Apx. Vol. 10
Page 9
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1

Q-

this case_

That's correct.2

4

5

6

s

9

10

11

12

13

14

15

16

17

18

19

20

21

22

A. Tom Zena was the first chair. Toia had

contacted me and asked me if I would sit

as a second chair on a court appointed

aggravated murder case, that being Eley'.s

case, and I believe -- again, as I can

recall -- that I became involved in the

case somewhere.down the line of its

progression. i think he had already been

S.ndicted. and that's when I was appointed,

because I can't recall being involved in

it at the preliminary stages.

Q. I believe from the records that.we have you

weren't appointed until sometime in

Octobei.

A. Okay.

Q. The crime occurred in August and you were

appointed rather late in October.

A. And I don't know if this is accurate or not.

Did I replace somebody?

The record reflects that John Eley wanted

SIM,ONI COIIRT REPORTING

Eley Apx. Vol. 10
Page 10
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Attorney Scott Krichbaum to represent

him.

A. Okay, and he represented the co-Defendant.

Q; That is correct.

A. Because I sat through that co-Defendant's

case. I remember that.

Q. Okay. What are some of your first thoughts or

recollections in working on John's dase?

A. Well, John was a dull person.. He wasn't very

-- h.e had street savvy, but he was

difficult to commitnicate with,-and the

one thing I specifically recall about

this case is that John -- we.were offered

a plea bargain, and it was a rather

attractive plea bargain, and I zemember

even talking at the time to the

detective. I think it was Fajack. He

told me that he really didn't think that

John's actions warranted the imposition

of the death penalty,: and I think that,

quite frankly, Fa.j:ack 1o)ibied with the

prosecutor's office to try and assi.st us

SIMOIdI COURT R$PORTING

Eley Apx. Vol. 10
Page 11
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14
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16
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22

to resolving this matter, and we did

ultimately receive an offer of a plea

bargain, the specific terms of which I

pan't recall. I don't know if they were

going to drop the death spec-and reduce

the charge. However, I do recall that it

entailed or involved his testifying

against the co-Defendant, and I think

was that Melvin Green?

Q. That is correct.

A. And he adamantly, vehemently.refused to do

that, and John and I had a little

physical confrontation in the County jail

about it. Mr. Zena had to intercede. I

pretty much told John that my posture

was -- and, again, I think John had

Confessed to this also, his involvement.

Q. That is correct.

A. And after our attempts to suppress the

ooirfession were unsuccessful, you know, I

thought that the plea bargain was the,

only way to go, and John then would refer

SIt+10NI COURT REPORTING

Eley Apx. Vol. 10
Page 12
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to some abstract religious ideals

whenever he would respond to that..

4. He was a very frustrating client to woxk..with?

A. Yes, very,.very." I guess, you know, for lack

of better terminology,

I mean, if you told him

something and he didn't agree with it --

I don't.care if you told him this is

Friday and it's daylight outside; if he

wa:s.of different mind set, he would sit

there and just refuse to accept that.

Q. Have you ever dealt with other clients

A. Sure.

Q. -- that are so hardheaded?

A. I had one last Fall that put himself in the

electric chair, Steve Vrable. You 7cinow,

they don't want to cooperate. That's

another thing too. I think that Eley --

we a.ttempted to hav.e Eley assessed. And,

again, I'm going back. I think dohn was

very uncooperative with whomever Ve

because I remember Zena an^;, I goi,-,y to

SIMbNI CoLfRT.RRPORTING

EIey Apx. Vol. 10
Page 13
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see the psychiatrist, and I don't know

who it was. He was up -- I don't know

who we had appointed, but I remember he

expressed his frustrations. We had a

coupie court hearings on it. The court,

of course, to.ok out its frustrations on

us, you know, and we just couldn't get

John to cooperate with us on ttiat.

Q. He just was aYa^^?

A. Yes.

Q. On that basis, do you think he had a full

understanding? You're saying that.there

was a plea bargain. 600~&*1-t-

A. '. s^ '- I mean, the only thing that I

can tell you that I know is that I'm

sure,

Whether or not he comprehended it -- I'm

also -- and, again., you know, you would

have to check repords. Itni pretty sure

SIMONI COURT RSPORTING

Eley Apx. Vol. 10
Page 14
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we asked his mother to intercede oin our

behalf too. You should probably chedk

the records to see if she went up to.

visit him, because I remember going to

his mother's house, and I remember where

his Mom lived. She lived up by the

3tambaugh auditorium, one of the streets

behind there. And sitting in her livi.ng

room it appeared,to me there was a

mother, sister and a brother-in-law, and

they all thought that we were proceeding

in the right direction with the di.smissal

of the death spec, but I don't know if

they.were able to convey anything,to him.

Q. Not only with the plea bargain, but was he

also, for lack of a better term, rather

dense about legal concepts or

proceedings?

A, Well, he was sM?3e^c^'`^

I remember

that John, I think, had a very difficult

time reading, because wiienever 1 took

SIMQN.I COURT REPORTING

Eley Apx. Vol. 10
Page 15
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13

something up there to show him I know he

had a very diffi.cult time reading, you

know, and I think a lot of vocabula.ry

just went through"him, you know. If we

took up maybe a more sophisticated

4-

newspaper article, he would have no idea

what a lot of the words meant, but I

think he was proud enough not to ask you

what they meant, too, you know.

Not dnly with John tley, bitt with some othery

people have you ever dealt with mariy

clients or Defendants or Plaintiffs or

people within your profession that have a

combination of mental illnesses, or

retardation,_ or brain damage? is this

sometbing that you deal with quite often,

or are these kind of new things to you?

A. Well, that!s a good question. I mean, when

you walk into a case new you don't kndw

what to expect. A lot of times I think

it takes a long time to ascertain wiiether

or not the cl.ient is proceeding uiider
c

SIMONI COURT REPORTI.NG

Eley Apx. Vof. 1 Q
Page 16
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some sort of impairment. I don't kno.w

how to answer that. I'm giaing to be real

frank with you. I would say that you run

into difficult clients, and what that

difficulty may be attributable to, I

don't know.

Q. okay. According to what I understand frosn

you -- there's a term that I have heard

by psychologists that those in the md.ntal

profession use.describing the way a lot

of people deal with their problems, and,

the term they use is called t¢asking, that

they hide a lot of theirdeficits behind

a show. As you said, John exhibited a

lot of street smarts, but not a lot of

smarts per se?

Yes.

Do you think that this is something that

does, is he masks his deficits?

John

A. He could very well do that. I mean, let me

tell you,

It was a very rare

SIMONI COURT REPORTING

Eley Apx.. Vol. 10
Page 17
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zs

occasion -- there was one or two times

I used to go up to the jail at night,

because it's quiet, there isn"t a hiistle

bustle. The attotneys' room in the old

jail was generally free at night, afid I

woul,d. go up there, and maybe on one ot

two occaSions he opened up with me, but

not about this situation. He would talk

aliout other things, you know.

Q. But never talk about the crime?

A. No, never talk about the crime.

Q. Was he someone who was easily distracted, that

if there was another sound or something

going on it would catch his attention and

you would not be able to communicate with

him, that he was paying attention to

everything except what you were saying?

A. I don't know if he needed an external

distx-aation. I mean, he .could tune you

out like a-child can tune out a parent.

That's what he.reminded 2ue of. You could

talk to him and if he didn't want to hear

SIMONI COURT REPORTING

EleyApx. Vol. 10
Page 18
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it, he wasn't going to listen.

(OFF THE RECORD)

Q. Let me start off with this thought. Prior to

your co-representation of John Eley, how

many ca.pital Defendants had"you

represented?

A. One.

Q. And who would that have been?

A. Richard Helms, and he was acquitted of all

charges, and at that juncture - when was

Eley's case,.about tezi years ago?

Q. The crime occurred August 26, 1986, but the

trial occurYed May of 187.

A.. I think at the time that Mr. Zena asked me to

co-counsel on this there maybe were at

best a half dozen certified capital,

defense counsel. That's why Z was asked.

Q. So, you had one capital caseprior to Jofrn?

A. 19.85 was the first capitaJ, case I ever tried.

Q. And since John's.ease, how many capital cases

have you tried?

A: okay. Let's see. Helms, and Eley, theri Bray,

SIMOtII COURT REPORTSNG

Eley Apx. Vol. 10
Page 19
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1 and after Bray ,there was Iteyers. fihen,

2 let's see, Duley. I guess after that

3 I've been involved in six more, of which

4 I tried four or five of those. Let's

5 see. Let me run through. There was

6 Richard Helms, then there was John Eley,

7 then there was Ira Bray, then there was

$ James Meyers, than there was Ralph Duley,

9 Steve Vrable, Harris and then Getsy. So,

10 1 have been involved in eight tofal. Of.

11 the eight, I think two plead out ahd six

12 went to trial.

13 Q. okay. You've had a lot of -- I mean, as we

14

15

16

17 1 A. Yes.

19

20

21

22

Q.

sit here now ten years later, you have

had a lot of experience then on capital

cases?

Can you use those experiences to reflect baek

on John, and are there things that you

might have done differently on John's

case? .

Even on cases I have won I can look back and

SIMONI COURT "PORT.ING
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tell you there's things that I probably

would have done differently. I. mean,

that's just -- you know, at the tima When

you're confronted in a trial situation

you have to make spur of the moment

decisions, Hindsight is 20/20. At the

time you make the decision. You go with

experience, knowledge, your gut reaction,

whatever. So, yes, I'm sure I ooul.d say

that about John's case. I could say that

about just about every case.

Q. In John's case you had waived his right to a

jury trial and had gone before a

three-judge panel?

A. That's correct.

Q. Would you be able to let us know any

A. I believe at the time I remember Zena and I

discussed that hard and heavy. For some

reason we felt -- and, again, I don't

have the benefit nf dates and all that.
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I believe the waiver occurred after our

motion to suppress.was overruled.. Is

that accurate?

Q. I'm sorry, I don't have that memory.

A. For some reason that sticks i.n my mind. Now

whether or not that's accurate.-- but I'm

sure that played a very instrumental role

in that decision, and based on the nature

of the incident at the time we just felt

th.at a three-judge panel,.:_based on the

volume of cases and the nature of cases

that they would hear, would not be as

offended by the type of shooting during

this grocery store robbery that a jury

would be. It also seemed to, me about

that time is when we started 'with an

escalation of the local.crime rate, aad

they were already startingwith

everything from MADD Mothers on Up the

line. S.o, there were a lot of

neigh.borhood blook watches and all that.

So, we were a little sensitive to the-

SIMONI COURT REPORTING

Eley Apx. Vol. 10
Page 22



1

3

5

6

12

13

14

15

16

17

18

19

20

21

22

20

coiamunity's reaction to crime, criminals,

criminal Defendants. Aqain, it appeared

that at that point the public was aot

only vocal about their outrage, but

critical of the judidial system, things

like that. so, that's why we were trying

to temper that reaction.

Q. Was there a strong reaction from the Arab

community directed to Johii?

A. I recall something like that, but I don't

recall exactly what it was. it appeared

to me that the victim in this matter

wasn't even from this area. I think he

was from overseas. There were various

representatives of the Arab community

present in the courtroom, but I don't

even know if they were relatives. I

think they were like friends or

co-workers or'whatever. They were

present.

Q. So, they were making their presence known

throughout the trial?
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Yes. They made their presence known: And

this is soinething you may be able to

research. I think also there was a

newspaper article where some

se2f=declared leader of the American 4rab

community locally had some remarks about

this type of crime, that they

generally -- in this area most of the

Arabs run these stores, these conOenient

type stores, and I thipk they were

supjected to a rash of robberies and

shoo,tingq and things like that, and I

think he was expressing his dismay about

this trend. So, I'm pretty sure that

occurred. It was either on TV or --

because I do recall that too.

Q. Well, letls. re].ate that to thethree-judge

panel then. First, did you have any say

in the draw of the judges.on the pane].?

A. I can't recall. I doubt i.'t.

Q. And once you fourid out w.ho your p:anel was did

you have any reac'tion to that?
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A. I'm trying to think. Was it Jenkins --

Q. Correct.

A. -- was on it? Was IScNally on that also?

Q. No..

A. Who was?

MS. CERNI: i+IcNally was Spivey.

A. Who was on this? Jenkins, Economus.

Q. And Hou.sez.

A. Okay. Theie was a reason why I mistakenly

felt pretty comfortable about that panel,

okay?

Q. Can you let us know?

A. Yes. It was my understanding that

Judge Economus was opposed to the death

;penalty. I'll be real frank with you.

1'hat had been the comm.on perception.

Q.. At the time you waived his right to a jury

trial and you were going to a panel, had'

you developed any theory of the case?

A_ I'm sure we did, but what it was -- I mean; as

I recall the basic facts that Johh

related to me is that John actualiy
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reacted to the clerk reaching for a gun,

and I remember when we went down to the

store -- the store is located up in the

Briar Hill sectioxi. I remember Zena and

I looking underneath that counter and,

sure enough, there was a wad of tape up

there, which is common for the store

owners -- you know, they wrap the tape

with the adhesive on the outside, and

they would stick it up there. From what

John told us, this guy went to-reach for

a gun. That's 'why John shot him. I can

tell you Jqhn didn't go in there planning

to kill him. I know that. John went in

there planning to rob him.

I mean, is this one of those things that you

thought -- I mean, might as well,

everybody knows we have iaeen talking to

you about this. One qf the things that

you had said is about how John had be6n

so drugged up and drunked up
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Q. -- prior to this time that he was just tiuly

setup for this by Melvin Green?

A. And Melvin Green, I think, really used him in

the situation, and that's where I b0came

upset with John, because John had the

opportunity -- well, first of all, Melvin

Green -- we attempted to talk to Melvin.

His attorney at the time was

Scott Rrichbaum. In fact, I sat through

Melvin Green's entire trial, and there

was a jury waiver an that. That was

tried to Judge Bannbn. I did.that for

two purposes; number one, I.wanted to get

an idea of the State's case and; number

two, I vias trying to get an opportunity

to talk to Melvin Green, and I never did

have that opportunity. He just didxi't

want to talk to us. Beeause I thought

any assistance he coul,d rend,er --

because, I mean, there was no doubt

Melvin was with him at least at certain

portions of that- day, even though Melviii
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exonerated himself frox the actual

crime -- he claimed that he never wetit in

the store or whatever, but I mean people

had seen them together and all that. I

wanted to get some idea of, you know,

what John was acting like or whatever,

but Melvin wouldn't tal- k to me.

Q. An.d John wouldn't talk to you about the crime

either?

A. Yes, John was very closed mouthed about it

Q.

No, I had never heard that. I had never heard

that. I do recall going up there, ancl I

do recall -- there was a pathway through

too. kelvin was a lot smarter- than John,

I'll tell. you that. He was a pretty

suave guy.

bid you,ever hear, know, or investigate, or

follow up on any leads that you miqht

have known from the Briar Hill commii.nity

that Melvin was the actual shooter and

John was making a false confession to

protect him?
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some.wo.oded area for some reason. we Went

through, and I don't know why we walked

that. I went up there with Zena. We

walked, and we walked down a hill, and I

reinember we talked to a woman. There

was, I believe, a blaek woman that we

talked to, but specifics escape me at

this point.

Q. Sure. How did you and Mr.. Zena divide up the

case on John?

A. I dqn't know. I mean, pretty much however it

appears in the transcript is probably the

net result of how we had proceeded. I

mean, I knowthat I participated in some

of the trial and he did. I mean, I don't

know if it was evenly distributedor

what. I don't know.

Q. FIOw did you prepare for mitigation?

A. I remember t.alking to'his mother and I also

think we talked to -- was it Doug

parnall? Was Doug Darnall involved in

this.?
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MS. HITE: He was the psychologist.

A. Psychologist. Also, there was a medical

doator, and I thiiik is it Dr. Morrison --

MS. IiITE: Yes.

A. -- that we talked to? Because I remember that

guy. He's a big weight lifter type guy.

I think he testified in,the trial, either

in.the trial or in mitigation. Did

Dr. Morrison?

MS. HITE: Not that I'm aware of,

no. Dr. Darnall did, I believe.

A. Darnal2 did? Morrison-for some reason -- I

don't know what we utilized him fbt, but

I remember talking to him.

Q. Well, you tried to have John cooperate with

some mental health officials?

A. And he wouldn't. Yes. He wouldn't. I think

we tried that on more than one ocGasion.

Q. Correct.

A. And. I think it got to the point where John was

becoming offended becaii:se we toere

pursuing that, you .know.; and he was
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becoming offended, and the court was

becoming perturbed because we weren't

succeeding with this. So, I mean, it's

-like you keep trying and trying, but your

client wan't cooperate. I mean, so we

were like in a Catch-22 situation.

Q. Okay. When did you start your, mitigation

preparation?

A. I couldn't tell you. I mean, I'in sure in that

case it was pretty inuch from"the

beginning, because with the confession

and you know, it just didn't appear to

be a real optimistioally triable case as

far as a favorable result. .2 know we

proceeded to try it. In that type of

situation you're always looking for a

conviction onlesser included and avoid

the entire mitigation proceeding, but as

far as when I commenced preparation --

keep in mind
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.Q. So, this is something that you think as soon

as you got on the oase you started

preparing for the mitigation phase?

5o, Ilm pret'ty sure of that.

Q. Can you recall what your theory of mitigation

was?

Nc, no, but it seems to me, though, something

about his drug inducement, and I believe

John also had an alcohol abuse problem,

I know that those were factors that we

looked into, possibly with Dr. Mor.rison.

Q. okay. Going back to his jury waiver, you've

kind of inclieated that.you've got a

client here that is fighting..thedrictors
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who are trying to do some evaluations on

him; you don't believe that he

understands some of these things_ What

exactly -- not eXactly, but IMWW^1141-01

fftil-A

A. I don't know what he understood. I think that

4^^^'+5'^^o^c°t^: I

honestly -- again, I'm trying to.recall

specifically evexi how we presented it to

him or where, and I don't reca3l.. I

don't think it was concludedin bne

.conversation with.Sohn. I thiiik it was a

couple conversations. You know, there's

something else, too, and I have to verify

this with Zena. At o.ne point -- I don't

know, maybe you better ask John. His

recollection may be better than mine. I

thinkat one point we argued with him

that -- he wante,d to plead quilty and

proceed to mitigation, and we were trying

iiot to -- yoii bett8i caacck tiiat out,
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A. Yes.

Q. Regarding the plea o€fer that you had, I know

you've indicated you dan't remember the

exact specifics on that.'

A. But I know the death spec was out and hd had

to testify against Melvin Greeri.

Q. IIo you know if other people that might have

talked to John about taking the plea

bargain?

A. I believe his mother did. I'm pretty sure we

had his motber.talk to him, yes.

Q. Okay. Do you know if the prosecuting

attorney, VanBrocklin, ever had a chance

to talk to John aboiit it?

A. I can't recall speeificaily if he did or

didn't.

Q. Do you recall if any of the police officers

lo=lgJllt iia'iPe talked. to JOhn about it?
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A. I think, but I'm not sure. I think maybe

Fajack may have spoken to him in iny

presence during one of the hearings, one

of the rooms. i'm almost sure that

Fajack -- yes, I recall vaguely some

conversation where we sat around and

Fajack vas talking to John, because

Fajack had known John from prior events.

John Eley and Joe Fajack were not

strangers. I knew that. In fact Fajack,

I think, liked John Eley, you know, and

they got along pretty well. Fajack ,just

realized that John got himself in a

little more serious situation than he

generally was getting into. Joe wasn't a

real aggressive prosecutorial witness in

that.particular case.

Q. Was it a general feeling of the two

Defendants, Melvin and ,7ohn, that Melvin

was far more culpable than John?

MS. CERNZ: Objection. Co ahead.

3 C^yl s,nahl
9 . _.` in t-rTla-F sense? Tmqaw, that Molv_n-_, _
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was the master mind?

Q. Yes.

A. See, it's always been my uriderstanding -- and

this is strictly from what John had told

me -- that Me1vS.n never entered the

store. Melvin was sort of like the look

out,-stayed outside. &owever, I think

that Melvin Green is the one that schemed

this and that he's also the one that made

sure that John consummated the robbery

aspect of j.t. Melvin, as'I stated, I

think he was a lot more intelligent than

John was.

Q. Okay. Wum#^u^

No. I douldn't tell you. I vaguely I

remember going to John's mother's house.

I also remember meeting with them in

Zena's office, which„used to be located

in this building. W.a
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Q. Did you have any mitigation expert assist you

in this case?

A. No, not that I recall.

Q. Do you remember or retall any records you

might have attempted to collect?

A. Yes. I do know we tried to get records, but

what they were -- again, affiqu^d^,'.,;;

think, gO'-^^^_.0 ild^^si^> 'r' e,;" °#

n whatever.

Q. Do you reaall any instances where John had any

head traumas or head injuries?

A. I can't recall right nqw. He may have told me

about someth.ing then. I don't know. it

seemed to me -- was John in the service?

Q. No.

A. Or was he in the peace corps or job corps?

¢. Job corps. He was in the job corps.

r^s^^^ . . _ ^ ^W., P^^

job corps, something along that nature.

(OFF THE RECORD)

Q. if I oould, I wouid like to =oilow up on a
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couple of different things that you had

said earlier.

A. Sure.

Q. Number one, I know we didnvt put it on the

record, but when were you.licensed a-s an

attorney?

A. November 19, 1376.

Q. Do you recall when you were first RUle 65

certified?

A. I can tell you one thing. I tried my first

capital murder case before I vas Rule 65

certified. I do know that, because

somehow I was mistakenly appointed to a

case, because for some reason they

thought I was certified and I wasn't, and

the other counsel wasn't. We tried the

case and the Defendant was acquitted, and

then we.found out that neither of us were

certifie'd, thinking that we both were,^

and then I found out that there was soiue

sort of certification process you had to

go through.
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Q. How many criminal trials had you had before

Eley, if that's

A. Before Eley?

Q. Yes.

A. I was designated a

criminal unit

During that

prosecuting

trials. As

Q.

special prosgcutor in a

from 1978 to 1980, '81.

two and

I think

far as

a half years of

I tried 37 j;ury

defense couiisel, I

.couldn't tell you. I mcan, I have tried

a Pew cases.

Well, could you give me some more of your

history and background as an attorney?

A. I was sworn in 1976, was iriprivate practice

'from 1976 to abbut 1978. I was appointed

to this criminal unit, which at the time

they were pretty common throughout the

cnuntry. Summit county, I know, had one.

We had bi-COunty jurisdiction with

Trumbull, Mahoning Counties. We dealt

with repeat €elon offenders and we were

funded by the LEAA out of Washington, Law
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Q.

A.

.37

.Snforcement Assistant,Administration. We

were prohibited in the terms of our grant

from plea bargaining. so, you either

plead as charged by the indictment or

proceeded to trial. Thus, we tried a lot

of cases.

So, you were there from '78 to '81 you say?

During the entire term of the grant, and then

at the conclusion of the grant the office

was dissipated. Wyatt Mc%ay, who is one

of the staff attorneys, went to the

Trumbull county Prosecutor's office.

Sohn Dixon and myself were the Mahoning

County attarneys on that, and I believe

both of us left, cvent into private

practice. Quite frankly., the prosecutor

at the time; Vince Gilmartin, offered me

a job in the civil division. I said,

"No, thank you." During those two years

I had become married, bought a house aiid

had a baby. So, I had to get out and

make a living. The daps of living on
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minimum salaries were over.

Q. You had indicated earlier regarding the waiver

that it was only after that you had the

waiver that you found:out that Rcofiomus

was on your panel?

A. I think. See, I'm very -- that, I'm very hazy

about. I'm very hazy about that. I know

that we don't get.to choose taho our

panels are, because if we would have, the

panel composi.tion would have been totally

different than what it was, I can tell

you that.

Q. Well, let's go into that then.

A. Really. I mean, there are judges that -- I

mean, it's no secret that there are

judqes that we feel are more liberal than

other judges, and I just felt that I knew

that -- this case was assigned to -- c,tas

this Jenkins?

Q. Yes, it was.

A. Well, Eldon Jenkins z,cas a very strict, very

strict guy. However, the thing I knew
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about Eldon.Jetikins, he always followed

the prosecutor's recontTnendations,

particularly in plea bargaias, So, I

felt comfortable irith that. And

Alan denkins --- I had tried a lot of

cases in his court, bbth as a prosecutor

and as a de£ense counsel. so, I felt

com€ortable about him. Judge Houser at

that tiaie, I think, maybe would have been

maybe one of the newer iaembers of the

bench and Ididn't -- you know-,

Sudge Houser I didn't know how to read.

I bet you he wasn't on the bench a year,

at that point, and I'm.sure this was

probably his first capital case. Judge

Economus -- agairi, it was my

understanding that he had some

d.ifficuJ.ties with the death penalty. I

know that he presided over the first

death peiialty case here in Maho,niilg

County, and in that case..the facts were

much more hostile than these. It was a
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woman that was alleged and convicted of

having burned her two children.

Q. Rosalie Grant?

A. Yes, and I know when I sat at his sentencing

when he affirmed the recoMmendation of

the jury, you could see -- I could see

v.isibly he was very upset about havirig to

do that. Pete Economus also had tried

some defense cases too. I know that.

Q. You had said earlier somethin,g a•bout the court

was venting their frustration on you

because of some of Eley's actions?

A. Well, we would file these motions to get funds

approved for this or that, which the

court would do, and then John wouldn't

cooperate with us. It's like after a

while the court would say, T'W.ell, why are

you filing this motion when your client

won't do it?" They'll permit it, they'll

authorize it, but John wasn't following

through. So, I mean, we weren't being

chastised or screamed..at or whatever, but
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the-court was like, "What's going on?

You want this expe.rt, but.your client

wi1.2 go up. there and wan't,talk to Yiim."

I think specifically with Darnall there

was more than one occasion when he just

wouldn't talk to Doug Darnall, and it was

getting frustrating, and I think

Mr. Darnall was getting a little

frustrated with it, because obviously

he's got a schedule to attend to.

Q.. Did this trigger or indicate more-and more to

you that you" had a client that had some

problems, or was it something that with

the court's frustration, with John Eley's

obstinacy that.you didn't know which way

16 to go?

17 A. ,%I"`otW rVP0A^' you know, 10W^`q~

18 SM gakk:v There were

19 times I thought be was afraid of Me2vin

20 Green .

21 XV. G because he was very big,

22 in the religion. In fact, at liia urisworin
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statement in mitigation he speiaed forth

some "Bib],icalization" that I never

understood. " ^OM'.. ...: "=, ^PS-WIMP

4i

e . r.^^=`.`^.."...4a?YC.".^.^i:^ • v r^''^ .

Q. Was this one of those things that yoiu think

John was trying to just get it over with?

A. At times I had that impression.

Q. Because you had s,aid that John wanted to plead

guilty?

A. Yes. . I'm pretty sure John somewhere along the

Q-

A.

line wanted to know why we were gaing

through the rigors of a trial.

W^^^$'^)Mdt^#rct thA-t lid was go^Y^it7 t^.;;^{c

FW1440Mr,

Q. But he dic3n't think he was q.oing to qet death

for some reason? -

A. I don't know what he thought. 1 mean, we
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tried td tell him what the options were,

you know. Whether or not he comprehended

them -- it's.hard to say what another

person is thinking or understands.

Q. I mean, you say that -- of course, the record

reflects what he said at trial

A. Uh huh.

Q. -- of course, and the mitigation hearing with

his religious thoughts and, things. Did

you come up,with different conversations

with him where he would revert back to

religious thoughts and ideas?

A. Yes, particularly when we. were talking about

the plea bargain.

0. What did he say?

A. something about not bearirig witness, couldn't

bear witness against his.neighbor ot

something like that.

Q - Were there other religious statements that

were common theme?

A. Yes.

Q. What were they?
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A. I.'l1 be real frank with you. Sven though 2

went to Catholic school, I'm not very

well versed in the Bible to have those

references in my memory. He said things,

and I wouldn't recognize them or

whatever, and I knew that they were of a

Biblical origin, but I just,iaouldn't

memorize them.

Q. Would they come up like hodgepodge things he

was putting together?

A. Many times, and also he belonged to a church

that I never could find;,I attempted to

find. He said theze was this church.

^Q. church of his own mind?

A. No, a church up in Warren. I was looking for

a specific reverend and everything. I

went up there and questioned people and

all that. He could never give riie the

Iocation of this churoh. Z wa,s always

stopping at gas stations and tlil.ngs and

asking people if they heard of this

church. It.wasn't in the directory. 2L
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wasn't in the phonebook; and I just tried

to track it down as well as the reverend.

I was unsuccessful.

Q. But this was.a common theme with John, that he

would make various statements that

sounded like they had an origiii

A. Of religion.

Q. -- of religion?

A. Yes,

Q. But they weren't things that you recognized?

A. Yes.. ean, they weren't ---

iA^s- mcfsii.iz0. you.

know. I .m.eart, like again ,, .y=s^^,:^k^a133

eii4PC

t^:.Y.^,"•'':;^^7."^^2> ^-a^

r

Q. Let's go back to the plea bargain. You

indicated earlier that in the course of

disctissing the plea bargain with 3ohn

that you kind of had an almost physical
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me is, you know, that was at agoint iahdn

Melvin's case had just commenced and

told John, I said, "John, I have

I

attempted to talk to Melvin Green to see

if he would assist us, and the guy

wouldn't give me the time of day,

wouldn't give you the time of day. So,

why are you protecting.somebody that

wouldnrt help you?" And John was 7ust

very adamant. He was not going to

testify against Melvin Green or anybody

else.

Did you think about.subpoenaing Melviii to

testify at John's case?

Melvin Green,'the day he was acquitted,

vacated this.aurisdiction so quick you

wouldn't believe. We went looking for

him. And I tell you he pqpped up a few

4-

A.
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weeks probably after Eley's case. I

think he got involved in a situation up

around Farrell, Pennsylvania: That was

the next time I was able to track him

down. He completely -- he just blew the

town. He.blew town, because he -knew that

I was going to try and snatdh him.

Q. Well, you sat through Melvinls trial. Were

there things that you learned in t3elvin's

trial?

A. Oh, yes, a lot. I mean, I got to, if nothing

else, observe the various witnesses, many

of whom were the same witnesses in John's

case, and got to see -- I'm trying to

think who prosecuted that case. I think

it was Ted Macejko, the prosecutor. it

was about a five or six day trial, and I

sat through it all, took notes.

Q, And it was Judge OtBannon?

20 A. Judge Bannon.

21 Q. pka.y. And was this a jury trial

22 A. No.
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Q. -- or trial to the court?

A. Trial to the Qourt.

Q. And not a three-judge panel?

A. Not a three-judge panel, because he was not

charged with th.e'death spec. He had not

confess.ed. It was John E1ey. who had

cbnfessed, and that's who they put the

Q.

A.

death spec on. See, Jehn confessed to

being the shooter, and I think and,

again, I haven't read John's confession

in years. I think maybe even John

exonerated Melvin to the extent of never

putting him in the store. You know, John.

took full blame and responsibility for

the incident within the store.

Could you tell me a little bit more, knowing

that you've got this confession,.how that

zelated to going before a three-'judge

panel versus going before a jury?

Well; John, number one, had been coope.'rative

.with the police and also was pretty

confident, at least with Fajack, that
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Fajack if he were to testify -- and maybe

Jpe did testify under mitigation phase.

I'm not sure. Did he?

Q. I believe he did, yes."

A. I think I remember Joe was pretty

non-adversarial with us in that

situation. I mean, Joe was -- if you

could.read between the lines in Joe's

testimony, it was, "I don't think he'sa

candidate either for the death penalty."

Q. And you say that Fajack knew_Sley? -

A. Yes. I know that for a fact, that they were

acquainted with one another, because

Fajack was an old-time type policeman.

He wasn't old. Fie was nlder:in age, but

he was also an old-time cop. Eie had a

lot of street contacts. I got to de.velop

a relationship with Joe when I was a

prosecutar. I mean, Joe had snitches,

informants, everything. Heknew.who was

21 with who and whatever, and Joe had'had

,F,ri.or dealings with R2ey, atia he iiked
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John.

Did he say anything to you. about the

confession that John gave him?

I think that Joe -- one thing I can say about

Joe, Joe always impressed me as being an

honest cop. His word was always good and

he would tell you when a pinch was gobd

or bad. He expressed to me.and Zena, we

were present together, that he thought

the confession was a good one, you know,

that he had followed the rules, dotted

the I's and crossed the T's, and that

John was unfortunately very cooperative.

Did he say an.ything? I mean,you had

presented daring the motion to suppress

that John was completely out of it with

drugs and.alcohol?

Did wiio say anything?

Did you talk to Fajack about whether he ieally

thought that.John Eley k;tew what was

2

4

5

6

8

9

10

11

12

13

14

15

16

17

18 .

Q.

A.

R.

A.

Q-

A.

goin:gon?

I#m sure I talked to him. I can`t
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specifically recall it, but I'm sure I

did.

Q. And you also

A. In fact, I have never seen a transcript of

that suppressian hearing. Was there a

line of questioning aYong that way? I

would presume there was.

Q. A lot of the guestioning related to

John 8ley.'s intoxication.

A. Uh huh.

Q. And that comes up to another thing. During

the trial neither you nor Mr. Zena made

an opening statement or presented any

witnesses. So, therefore, the recotd was

really non-existent as far as any

iitformation or evi.dence as to John Eley's

intoxication and the pills and thinqs

that #ae had taken prior to the crime.

A. Was that at the trial phase oz mitigation?

.Q. The trial phase an'd neither the mitigation

presents any evidence as to liis

intoxication. I mean, I know from my,:.
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record in going through it then that the

record is completely non--existent as far

as John being.completely out of it at the

ti,me of the crime with drug's and the

alcohol. He had taken on a one=week

binge?

A. I thought that we had put that in. Again, I

haven't reviewed the transetipt ever, sa

I don't know. I mean, I'msure -- weil,

I'm not sure of anything at this point.

Q. Right. I realize I'm asking you to go back

ten years and I have read the transcript

a little bit. $ut maybe just to build up

the record right now, do you recall wliat

John might have told you about his

intoxication or the amount of drug5 that

he had done prior to the crime and prior

to his statement?

I think John indicated to us or to me that,

21

22

you know, this incident occurred during a

period of drug and alcoliol intoXieation.

I mean, he had imbibed prior to, during
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and'after, because it seems to me they

didn't even apprehend John for a few days

after this incident.

Q. Correct.

A. And he got real far. He went from the north

side to the south side. He thought that

he had run away or something.

Q. Can you let us also know for.the record=

A. I think with John there was something that

triggered, at least in our minds, the

necessity of having it done. What it

was, again I can't recall after this many

years, but I.'m sure^r,^T3x^

^i ^'^.^.g`^."•l^'5-..=^St^F"`i9.'^`*s^,'^-^s^.^:.1^^' -8.^-.''t`e4'^f^' ^33^n^'^ .

but there was something

Q. Or his babbling of abstract religious ideas?

A. Yes. There was something there that we felt

mandated that something be

aof^.,,..:::
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because, . like I said, ^: -^^ -'a•z:r•a,^d^^

it_:.

Speaking of difficult, how was your working

rel.ationship with-Mr. Zena? Had you

worked with him before, since, after?

Will you work with him again?

should have had him analyzed along the

way -- no. Tom and I have become q.ood

friends._ That was probably the first

case I ever worked with Tom, and since

then Tom and I have become good frieiids,

and Tom and Ihave been -- we were

co-counsel on a case as recently as this

Summer, that Harris case, and Tom and I

have also been involved representing

oo-Defendants in capital murder cases.

Right now he's going to trial on one in

Trumbull County where I just went to

trial, had the co-Defendant. There was.

one in 1990; I tried the James MeyerS

case. He had Franklin. I can't recall

Franklin.He was a co-Defendant. We
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Q.

went to trial on both of those. Those

were both separate oapital murder dases.

We've had a lot of inter.connection, and

also there's a mu"rder case I'm on now

where he represents the co-Defendant. I

mean, there's a lot of interaction. But,

again, keep in mind, too, that the number

of defense counsel that try criminal

cases -- not only court appointed, but

even retained, because I do a fair amount

of retained cases -- is pretty limited

anymore. A 1ot of attorneys just don't

do them anymore.

What's the court system up here? Are they

normally pretty tight with money for

funds for experts, for mitigation

experts?

A. It depends from judge to judge, County to

County. I mean, I just had an experience

with a Trumbull County court where I

tried a capital murder case for six

weeks. T put in a motion for
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extraardinary fees; it was denied, and

also all of my experts were cut

significantly, their bills.

Q. Makes it rather hard td practice wheh you

dou't have

A. Well, it's making 'it virtually iinpossibj.e to

practice.

Q. And relating that now back to John, is it --

A. I don't think we had a problem there. One

thing I will always say -- and I

respected Judge Jenkins for this. I

think if you'l1 look through the record,

I,don't recall of any' instande where he

denied any of our motions for like

appointment of an investigator or

appointment of this.

Q. Even though he was frustrated with the way

your client was acting?

A. W,el1, he was frustrated in that he would.grant

these tIiings -- we would ask them, he

would grant them,.and then we couldn't do

anything with them. You know, John
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wouldn't cooperate with Darnall or

wouldn't do this or do that. I've been

through that subsequent to John's case,

and.it is frustrating.

Yes. I mean, working with difficult clients

really 'is.

A. Yes.

Q. One last question, as far as I'm concerned.

Since Johie's trial -- and you've handled

eight others

A. = used the one I just tried iri Warren;

Dr. Eisenberg and, you know,

unfortunately that case was unsuccessful.

One thing I'll say about Dr. Eisenberg

from up front is I think he was very

rea2istic about his approach to the

situation. I mean, he kept me apprised

of his opinion. Yes, I used Eisenberg

there. I tried to use Dr. Darnall with

Steve,Vrable, but Steve Vrable ultiinately
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fired me after the trial, and I had to

sit there through mitigation and riot say

anything, and Steve literally cast aside

everything that we had had Dr. Darnall

do. We did have Darnall testify for us

in the trial, though. Over Steve's

objection, we tried to inject some sort

of insanity defense, but we used Darnall

there. I'm sure that in othe.r cases

see, WqW*V'14ft

:_

li

having

County

a big

f _1^3a^s `t^ie wts t6"dti2y

or^v^^̂ 1 aa in fact, Zena is

problem up in_Trumbull

riqht now. I"m supposed to

testify on their behalf next week on

that. At that juncture you're confronted

with the problem where you can't get a

mitig.ation expert.. They want to ge.t in

at ground zero riqht w•h.en the„case

commences, ana they want the time to
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conduct whatever they have to oonduct.

And then there's another thing too:

There's always financial concerns with

these Counties.

Q. We1l, I mean, you have attended some of the

death penalty seminars?

A. Oh, yes.

Q. So, you know that the theory is that onpe they

are capitally indicted you begin at that

point preparing foar mitigation?.

A. That's correct. Sn fact,.I just arraigned

somebody on a capital indictment Tuesday

and I told my second chair -- I met with

him yesterday and told him to contact so

and so. I3owever, we are running into the

problem there where we just lost our

piggy back sales tax here, and I dontt

know what finances are going to be

available.

Q. And it makes it really frustrating --

A-_ Yes, it does. -

Q. -- to try a case when you don't have the funds
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Q. This is a question in.hindsight, I realize,
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A. l#`S`, MA I probably would

have, if nothing else to have acted
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you know, mitigation experts have a,knaclc

to become cioser with the client. I

guess because they're not the bearers of

bad news. We're the ones that always

have to go over a:n.d say, -Well, you've

been indicted on this and here is your

plea pEfer. It's not great, but it's" --

you know. I think mitigation experts,

they get to sit down and talk to client's

more informally, talk to them about

families and h.istory and good times and

had times. So, I think the mitigation

exper ts that I have had in the.past

cases, they've been gocid bri.dges be.tween
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the attorney and the client. And, if

nothing else, maybe a mitigation expert

could have assisted us in opening up

John's mind, getting him to be a little

more receptive to things, because ^wmi

Q. And you didn't really have the time to spend

with him to develop that rapport?

A. Well,. a lot of times your time is spent in

preparing a lawsuit, trying the case and,

yes, they probably have more time, more

opportunity.

MR. MEYERS: Can I ask a€ew, do you

mind?

(OFF THE RECORD)_

DIRECT EXAMIMATION BY MR. MEYERS:

Q. Are you going up for Zena to play that role of

the witness talking into the record.about

the importance of preparing mitigation

fr.om up front?

A. Yes. They have asked me to testify. It's the
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20th.

Q. That's what we're preaching new for this

obvious reason that you and Tom are

A. I'll tell you another thing, too, that we're

running into. There's not very many

mitigation experts out there.

Q. Not in private. There are very few that are

not connected to a public defender's

office.

A. Yes. - . , .

Q. I think early on to Cindy you mentioned that

back in the *87 era, which was pretty

much on the heels of Rule 65 anyw.ay, and

I know the State PD at that time had been

doing seminars that then got sanctified

for that certification, but you remarked

that historically, if you will, there

weren't a lot of folks that had to face

the fire of mitigation from, the lawyer's

chair. There had been some, but not near

as many as now. Had you and Tom prepped

up yaur mit . igation from the 7ump, is
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that somethinq where you get your money

for Darnall after the verdict at trial?

A. I can't recall.

t-6:.tvia1 p so,

I mean, we obviously had something in

mind.

Q. Was that in the mode of mitigation, or was he

the competency evaluator?

A. I think probably for bath. You know, Darnall

has done some ,mitigation. He may not be

a recognized acknowledged expert in that

area, but he's pretty accommodating.

Q. It sounds to me like

A.

Q. I mean, I have had my share.of battles taith

clients.. It sounds like you had af.ew

hard ones with John:

A. Yes. John was probably the second most

SIMO.NI COURT REPO12TING,

Eley Apx. Vol. 10
Page 66



64

1

2

3

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

difficult client I ever dealt with.

Q. Do you think he processed?, I mean, do you

think what you said was sinking in, oz

was it.that very doubt that led you to

even request the competency?

A. Yes. I couldn't tell you what was going on.

I me an , Iz

I mean,

the?b,-S^-r,t°t..^1^'

I mean, you would get the

same result if you talked to a wall.

Q. Would you ever foroe him to parrot back just

to make stire that --

A. Yes.

Q. Would he do that,or is that again the

stiubboxn child image?

A. X inean, there was some bantering that went on.

He.and I bantered.

Q. You mentio-ited at one point that Jo1in

appa.rentiy w.as iooking towards -- he
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stuck.

A. Yes. I'm pretty sure that was,the case, where.

at one point he expressed to us he didn't

know why we were trying the case.

Q. I think you said to Cindy that he at one point

wanted to plead guiltyand wanted just to

go to mitigation?

A. I think he wanted to plead guilty and just go

right to -- answer for his sins.

Q.

,^;«.....

A. PV^^^^$^33^>'a 1^^S:e^.iiiYt:3Vid'4'r1•f Here is the

thing. I have tried eight of them. I

have gotten a couple otitright acquittals,

and two or three have come back oh lesser

included. There'-s always the possibility

of -- not appellate, but somewhere along

the line the prosecutor may not prove all

the elements. I mean, I'm a firm

believer -- and this will probably get me
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have much faith in the appellate process.

I think that you should win it at the

trial or try to win it. You know, this

xegimen of making a record, it sounds

good, but I would like to know what

percentage of cases, and particularly

capital murder cases, are overruled and

sent back. I'm afirm -- I have had same

unique verdicts. I have had some unique

verdicts and some favorable verdicts, and.,

I think if you give it your gusto at the

trial you would be surprised what may

happen.

Q. I tend to agree.with that 110 percent. Was

your first an acquittal, the first one

you tried was an acquittal?

A. Ari acquittal.

Q. To a jury or panel?

A. That was to a jury. Second one was Eley.

Q. In this case it would seem from the confession

that he pretty much fessed up to the
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elements of the offense?

A. There was no doubt about that.

Q. He dotted the I's and crossed the T's?

A. Yes, or the police did'for him.

Q. Yes, one or the other. We have talked to the

good Joe Fajack already today. Some

thoughtful prosecutor finally bought them

video, because no one thought a2iout

getting them tape recorders in the old

days.. Anyhow, he confessed?

A. Yes.

Q. And if you look at the writirig on the sheet

and know it's coming into the case, know

it's coming into the fact finder, it has

there on its face staring at you the

elements of the offense?

A. Uh huh.

Q. Hol.ding that this way, then, let's put over

here the fac.t that, as you've said -- aixd

many of us have been fortunate to pull

some teeth out of juries bef;ore, get

quasi verdicts. Let me ask you this.
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Did you think there was actually a

factual lesser in this fact pattern

legally? In other words, if you had gone

to a jury, could you have won the fight

to get a lesser included with that

confession in there?

A. To a jury, no. This is my experience, whether

it be right or wrong. I think that

judges as triers of facts are a little

more liberal in the application and/or

interpretation of the,elements than

jurors are.

Q. But when you know generally and, in effect,

specifically for Eley that you've got a

aonfession that hands the State on a

platter their case, the- State in turn has

h"anded you a deal that your clieitt won't

take and now you're going to trial with

no real legal, factual wiggle room for a

genuine lesser, why not throw that to a

panel and hope for one out of twelve

instead of three, where it sounds like a
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strict guys?

A. Well, you know

Q. Based on what? What would you gain?

A. I was probably -- to the best of my

recollection, wwwww"W

A.
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as opposed to a j.ury, where

chances are it was the first time they

ever sat on a --

62 -

A. MMAI*-K,*V-

4- Not the trial stage?

A. That's correct.

Q. Then why not fall on the sword at trial, why

not give it up at trial, especially if

John was thinking that way already?

A. Again --
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Q. Hope of zaercy, °Mak.e it easy, Your Honors."

A.

Try that case?

in a situation like.that., I think, without

specifically beinq able to recall I

probably was of the opinion that maybe

the more the judges knew about this case

the more it may henefit us in that there

was some favorable facts that would come

out -- you know, Jahrc was drunk, he was

high, he waS being led around by this

street snake. John certainly didn't flee

to central America. I mean, he went from

one side of town to the other. When he

was picked up, he was cooperative with

the police. He confessed.

Q, If you had fallen, hypothetically, knowing

about tlie hindsight piercing vision, but

if you liad'fallen an the trial swotd,

would you not have gained mbre control

over telling that tale as.you saw fit at

mitigation?

A. I don't know.'
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Q. You guys did bring Fajack on?

A. Yes.

Q. In other words, if you forced the State to go

through its pickisig the cherries off the

cherry tree, you have no control at that

trial phase and you really have no ground

to gain and the leniency variable falls

over here at mitigation. You know you're

going to get there.

A. Well, there's always the hope that you're not.

A.

How did you guys deal with this with John?

All this, what you and I have just done

as a couple of trial lawyers, is tap

topios that we understand. We're very

conversed. How the he11 did you talk to

John about this Stuff?

^^4V t,-^^e

I'll tell you another tbi.ng too. Fiith

John, as I recall, for some rea§on

e

;+
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MS. YOST: One syllable words?

THE WITNESS: Yes.

A. I.mean, there was no way you could use -- like

I'm sure the term venue or jurisdiction

would knock him for a loop. I inean, for

sure you would lose him in a

conversation.

Q. The legal construct is enough to make.folks

even conversant with this stuff fairly

Q. -- who bears what burden by what degree in the

mitigation and. all those kind of weird

interplays of preponderanoe beyond a

reasonable doubt.

dizzy at times

A. Tha.t's correct.

Once you guys drew your panel, which pulled
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A. See, I don't know when we drew that panel. I

wish I knew when. I don't recall.

Q. You mean when at least vis-a-vis the ruliHg on

the suppression?

A. Well, I'm sure it was after the ruling on the

suppression hearing, but I don't know if

it was before or after we waived the

jury.

Q. That you knew who the panel iwould be?

A. Yes, that we knew who the panel was-.

Q . 1'iy whole turf is Franklin County. We used to

be able to play that game. We used to be

able to get the assignment oomihissioner

to-pul-l our panel before we entered the

waiver. that, to some extent, has been

yanked now and discontinued.

A. Yes. See, that, I°-

Q. Did you guys play it up here that way? I

mean, could you have known the,panel

before you tendered the waiver?

A. We could have, but I don't know if we did.
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Q. Of course, even after the waiver tendered

A. I can't answer that question. I don't know_

Q. Was the*panel so. distressed -- Jenkins, I

guess, was pretty-tou:gh love?

A. Jenkins was tough, but I'll tell you what, I

think Jenkins was fair.

Q. But it sounds like from the picture you paint

coupled with what we•know £rom Fajack,

his sense of fairness literally iricluded

an eye for an eye. If the guy did the

deed, he wasn't going.to have trduble

imposing the death penalty, where you

thought Economus might?

A. I thought Economus was the more.liberal of the

three.

Q. What, if anything, further do you remember

about any interacti.an with Jo.hzi regard'ing

the jury waiver issue? 'Does anything

strike you as inemorable, if you will?

A. No, nothing memorabie. But, again, rhy memory

mayfail me. '

Q. We7.1, I'm almost done. When Cindy asked you
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about your relationship with Zena, I got

the impression that -- you said you've

now become friends. Let me focus pn back

then.

A. We were friends then.

Q. How was this then?

A. I mean, we're much closer now.

Q. Was it a good working.relationship?

A. Yes, it was a good working,

Q.. Tense working relationship?

A. No., it was a good working relationship.

Q. Without asking you any specifics,. we have all

had co-counsel relationships that were

. enlivening.

A. I have had co-counsel that I could have almost

killed.

Q.. Some enlivening and some you almost want to

kill?

A. Yes. No, Tom; number one, is a very bright

individual. Number two, he's a very hard

working guy, which are attributes I feel

comfortable with•.
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On balance, did you or Tom proportionally have

more contact with John Eley?

Q.

A. I'm going to throw this out, and you better

verify it with Tom. I think there was a

point where John and I had a serious

disagreement and maybe I didn.'t even go

visit him for a few d.ays. I think that

Tom may have visited with John more and

had established a stronger rapport with

him.

It sounds like,ycu had, at least in certain

chapters of the book of this case, at

least times of contact with him?

A. Oh, yes.

Q. You talked about going in at night?

A. Generally at night, sure.

Q. I have had cases where co-counseZ may never qo

in, and sometimes that's okay.

A. No, I saw John a lot.

Q. But Tom did as well?

A. Oh, yes. But there were times where I was

probably so frustrated with John.
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What, it anything, troubles you about the .

whole thing? Does hindsight give you a

glimpse on anything that shakes you about

this one?

Q.

A. Well, yes. `;; "WVmw^^^ ^^f ^:•7^^s^^

mean, that's the one

thing that really upsets me. I mean, I

personally am not professing that.John is

innocent in this par.ticular situation. I

just think that 3ohn didn't deserve the

sentance that was imposed upon hih.

Q. I misspeak my ignorance of this record with

the

A.

Q.

following question. **"M*"

MS. YOST: 14

MS. YOST:

A. Ym^^;, He would never

gooperate.
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4. Give.n the liability here, should that button

have been pushed far enough to put him

into a.local mental health forensic

center?

A. I'm thinking that maybe we filed a m.otion for

that.

A.

MS. CBRNIz Uh huh.

Yes.

To have him moved in?

A. Yes.

Q. The court wouldn't do it-?

A. Wouldn't do it. I mean,

oww^a^^,^>. V*

So, the Judge read that more or he reacted

mor.e with the frustration of culpable

blame almost? He wouldn't cooperate.

guess maybe it's my defense lawyer

instincts that I would be inclined to

say, "That's the sign of the sickness:

I'm giving it the whole hear'ted effort.

I'm trying to talk to the guy. I can't
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get through with him. 'I fight the fight

with him. I run the gamut with him. I

try. I talk the religious talk with him.

I meet his mother; and I can't get

through to'hzm.!' Almost the sign of the

illriess.

MS. CERNI: Objection.

Was that your experience With Mz..Eley?

. 4w

Would it be at least within 5hooting tange to

SIM0NI COURT REPORTING
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Frustrating with what?

A. Pardon me?

0. You said he was frustrating or he was
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suggest that John's pattern was the kind

of behavior you see from the human being

who just ain't processing right?

MS. CERNI: Objection.

A. I mean,

I can tell you that.

Q. From what I gather, you've dealt with some

tough nuts. You weren't green •at the

time?

A. No. I.mean at that tiine --

Q. It^s not like you were cutting your teeth?

A. At that point I had been a lawyer 10, 12

years.

^^`^^;^,ixt^l^ '^ S,e^°^'•

-- I^. So, is it fair to say that one of the

don't know.if I want to call it the

pressure points or spotlight fa2ling in

hindsight, but is that maybe he should

have been pushed into a mental. health

facility to. get
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A.

Q. Let me end.it'this.way. In your eXperience

have you had,clients for whom you really

have littl,e doubt that they get the

drift, you've managed to find that

successful course of communica-Eion?

There might not be the brightest bulb in

the room, but you don't doubt their

competency or the fact that they have

processed what you've said to thent?

We've got categories of clients.

A. Sure.

Q. Sure, we do. We have people -- well, let me

A. No.

say it this way with a question mark at

the end. It sounds like John didn't fall

into that categery?
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Q. whetbar or not he was really able to

pq,

Some clients -^ and, again, I'll throw a

question mark on it, maybe draw an

.objection. Some, clients seem to be of

that kind., because they!re just really

belligerent,.hard-minded people. ATn I

Eley Apx. Vol. 10
Page 85

and I use the word broadly

to uteanto listen, to process, to

respond?

. ais3'=f^

;s You know, ybu

jumped ahead to com3nianication. - fff-A^i:`..

W WUat , k*er .^r7^?.:Y"ef

,.. _m .

bofl..l4. t



aorreet that -- would you agree that this

case has the feel of a client who is not

listening or whatever, not communicating?

it's not beca.use lie was just a complete

flaming jerk; it was like there was a

question about whether Eley had enough

going on upstairs to get the drift,

MS. CERNI: Objection.

Q. Is that your experience with Eley?

Well, my experience was -- and even 0"W"%

I think

John quit school. John went into various

social, working type programsthat were

all menial labor. 4*#0,;;v^ds ti_^t a;.u^qs^

that he just,was

-- I think
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Q. I keep saying I'm done, but I've got to follow

this. The physical confrontation in one

-of the heated interactions over the plea

bargain -- touching, physical, pushirig?

A. No, I mean it didn't qo -- I don't believe it

went --

Q. Rising from chairs, yelling?

A. Oh, yes. You can get me out of a chair easy.

I have gotten out of chairs after

prosecutors; she'll tell you that. Yes,

it was like -- it was a reaction on my

part. I mean, just

sitting there. And it was over this

plea, and it's like, "God damnit John,

.you.know, this is what we're being

offered. What's wrong with you? Why

dontt you take this?" It's like, '!We're

trying to save your life. t3on't ypu want

to save your life?" I'll tell you

what -- and that's the prosecutor that I

dealt with out there. We worked hard to
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AS

get him to that point, because this for

the prosecution was an open and shut cAse

with that confession.

They were carrying the'aces on this one. They

didn't haveany fact Xeason, I suppose,

to offer the deal, but for they wanted

the testimony?

A. That was the reason. They wanted his

testimony and they needed it for Melvin

Green, because this guy here, Eley, he

I've

was p:retty mttch behind the eight ball.

MR..MEYERS: All right. Thanks.

got nothing else.

MS. CERNI: Well, if I can, I've got

just a few questions, if we quickly do this. I'll

try to be very brief, John. First of all, the

State will stipulate that you are eminently

qualified as an attorney and as a death penalty

counsel.

CROSS EXAMINATION BY tFS. CERNI:

Q. John, at any time during your handling.oY this

case did John Eley tell you that he did
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MR. MEYERS: I object atthis stage

on the relevancy to the issues put by the

post-conviction bearing.

A.

Q.

I can!t recall. I really can't recall.

While we've^^^c`^s^'^""^^i^.i^i^^^^^^y

:,4;^ #4rliA,^ aF?st3l^;z 4and while

you've indiaated that this niay have been

indicative of a qertain ability on his

part not to comprehend, yet

4W-:Y'^E

:€i

Q. And that he did not understand?

A No. ]^,.

Q. Just to clarify, even though there may have

been tembers of the Arab community

present during the trial, do you feel

that they.would have had any ihfluence on

the judges by their very presence ih the

courtroom?

SZMONI COURT 12EPO1tTZNG

Eley Apx. Vol. 10
Page 89



87

2

S

5

6

8

9

10

11

12

13 .

14

15

16

17

i8

19

20

21

22

A. I don't know what influence anybody in a

Q. I

courtroom lias upon anyone. I really

dontt. It just seemed to me., as I

recall -- and somebody should check this

out. I think that there was a

self-appointed representative of the Arab

community that was publicly making an

issue about how they were being

victimized in their store situations, and

I'm pretty sure it was with this case.

How that influences the judges, again, I

don't lonow,

was just referxingto the presence. I iiiean,

it's not uncommon for people who are,

interested in a particular case, ho

i¢atter who they might be, members of the

family or community -- when you have

certain high profile crimes, those pec3ple

come into the courtroom and are present

in the courtroom?

A. Yes.

Q. So, the very presence of the Arab co7¢iuunity in
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the courtroom or presence of members of

the Arab community in the courtroom was

not unusual, beoause the victim in this

case was an Arab?

A. But I do know he had no relatives here. I dq

remember.,because somebody testified

about that, maybe his employer or whoever

identified the photos of the deceased or

whatever, because I remember they sliipped,

the body of the deceased back to Arabia

or whatever.

MS.YOST: Palestine.

A. Palestine, yes. I do recall that.

Q. Do you recall that there was an inordinate

presence of Arabs in the courtroom?

A. There was a substantial number, at least to

the extent to have gotten my attention,

because a couple of times -- I'I1 be real

frank with you -- I asked Zena if.vie had

any cause fa.r concern, you know. I mean,

yau just do.nt t know.what' P.eople will do

in courtrooins in situations like that.
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And, don't forget, this is prior to

courthouse security and things of t2iat

nature. So, I didn't know if we should

have -- well, I k7iow that sometahere along

the line I asked Zena if we should

consider some sort of self-defensive

measures-or whatever.

Q. For your client or for you?

A. For me.

Q. Even though Melvin Green m.ay have been the

mastermind behind the robbery that

triggered this death, that doesn't

neaessarily mean that John Eley did not

pull the tS['igger in this particular case?

MR. MEYERS: Objection for the

record to the relevancy of the matters put at i85ue

by the post-conviction position.

MS. CERNI: I'll go on to.something

else.

THE WITNESS: Do you want me to

answer that?

MR. MEYERS: Not if she's
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withdrawing it.

(OFF THE RECORD)

John, as the good attorney you are, whefl you

are faced with the situatioa"that ycu

were faced with and given the fact that

John may have been taking drugs and

drinking prior to going to the store and

afterwards and during that douple of day5

prior to his arrest, is it gossible that

you certainly'would -- knowing these

facts, in examining your defensive

posture, how you're going to present this

case, would you not.have taken this fact,

the drug's and the alcohol, and used it to

its full extent in order to.try to

provide a defense or

A. Mitigation, yes.

Q. -- rationale?

A. Yes.

Q. And played it certainly as much as you

possibly could have?

A. Sure. I think we're obiigatedto do that:
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MS. CERNI: Eicaotly. Ithink you

clarified a lot of the things that I might have

wanted toask you in your statement, ahd so T

really don't have any other'questions at this tiide.

MR. ME.YERS: Thanks.

THE WITNESS: I'il waive.

(WHEREUPON THE DEPOSITION OF JOHN F. SFfULTZ WAS

CONCLUDED AT 3:05 PM AND SIGNATURE WAIVED)
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EXHIBIT 5
Affidavit of

Dr. Jeffrey Smalldon, and
Testimony of

Dr • tlelfr ey ►cJ llalldol



ihf TIiE COURT OF COMMON PLEAS
MAHOTiING G(.'1UNTY, OHIO

STATE OF OHIO, )
}

PLAIAITIFF-RESPOIdDE1+IT, }3
-vs- ) Case No. 86-0,-484

j

JOHN JEFFItEY ELEY, ) JUDGE MARY CACIOPPC.'^}

AEFENDANT-PETITIOIVER.

AFFJDAVIT OF DlL iEFFREY L. SMALLDOTt

STATE OF OHIO

COUNTY OF FRAd11CLIN, SS

I, Dr. Jeffrey L. Smai[don, after being dnly caudoned and sworn according to law,

depose and stat^ the followinga

1. On Jaly 15, 1096, I spent over tfiree liours with John Eley, on 13eatli Row at #he

Mansfetd Correttional institution:

A f L-^.- ..-.A^ J L! Cf^.J^ -^na.^.^'-^.^t.^-^ x..^^--.a uavc icvicwcu ru. Cecya rauct^ciu^^^ kiw^c uacuu.. ipy um cXeuviu itnuutvcu w

evidence dpringhis.se ►tencing phase, and.tfie records and reports collemd ify ifie Office of

the Ohio Public Defender fbr Mr. I;ley in his post conviction proceedings

3.. t)n $eptemiier 1"8, -19"; I prepared aecfi sgned,a'n afftdavit v.wliiclk included riny

oRinion that there is a`►iple reason ta qitestlesn w4etlier Jtifia'Elpy possesses at present the

ability to rationally appreciate.fiis°'Iegal siWalton, and to' make raCional,. inforrned decPsions

relating to his case.. See Exhiiit 5 actached.

4: 'tlrere have been no ct►anges since the tSune.I signedthat affidavtit
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S. Due to my clinfcal background, my time spent widr Jdin 61eq, and i ►iy review of

his background materials, It is s611 my op3nion that John Eley lacks the ability to ratioealty

appreciate his legal situatlon and to make radonal, informed decisions as they relate to his

conviction and death sentence, and to assist his counsel in his post conviction procePdings.

Those are the abi[ides and capaciiies, of course, that are necessary -for a Iegal $nd<rig bf

competency.

FurtherAfifantsayeth naught. : -

5ivorn and subscribed before me this a day of January, 1997.

1•:'nblic

N1e^'Uptt^+c
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JEFFZiEY1., 8I1-fALT'flOrl, l'H.I?.
Cliaical, Foraasic, and Nenropsycliplogical Consulntiom

Daridl.Tmnmbaum,PL.D amt'Auctiaxa
SI51 ReedRaid, 9uite A•Z31 - Cphn:l6u4oiaa 43Z26,9553

Tdephaue eu 451-6s3> - Tderop^ee 614 g1s3s7

COURT OF COMMON PLEAS, MAI3ONING COUId'l'Y, OHIO

STA'fE OF OHIO ?

}FRANKLIN COUNTY

State of Ohio v. ]ohn Jeffrey E16y

Case No.86•GR 484

l, Dr. )effrey L. Smalidon, after betng duly caudoned and swom according to law, depose and

ssate the foi(owing:.

1. 1 am a pslrchologist licensed to practice In the stdte of Ohio. My professional pwactfce

is7ocated at 515.1 Reed Road, Suite A-21. 1, Columbus, Ohiq 43220. I rectived my

Ph.D. fronn The Ohio State University in 1989, and I have been licensed (#4376)

since 1990: I'would estimate that since receMng my Ph.D., I have ctanducted elinical,

forensic, and neuropsycEiologicaf. evafuatlons of well In. ezcess kf one tfious#nd

indivtdtials.

2. One area of practice in which I have spiight, apd obcaitted sp.e.cialized trainin$^

knowled^e, and skiJfis forensic cifnfcat and neuroissychotogicai assessrnent. I ain, asked

frgquently to evaluate indiYiduals who.have tieen indPcted dr eonvicted.en capirat

tnvrder charges. To date, I have ^rovided: 8vtne variety of consultation on

approximately eighty death penatty:cases.
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3. I was retained in July of 1996 by Cynthia A. .Yost, Fssl. and )ennifer A. HIte, Esq.

acting on behalf of the Offrce of the Ohio Pubiic Defendee to conduct a neura-

psychological assessment of their clieny John ). Eley, who Is turrently housed on

Ohlo's death row at the Mansfleid Correctional Instfwtion, having been tonvldkd In

1987 on a charge of aggravated rnurder vuith specifications stemming from an oftnse

rtrhich occurred In Mahoning County during the previous year.

4. On July 15, 1996, I was Introduced to Mr: Eley by h3s legal representatâve, Ms. Yost.

She had accotnpanied me to this first meeting In part because o€her dierit's expt'esseel

reluctance,to be seen by a psychoiogist who he feared was going to try "waliting

through hfs head.' Mr. Eley had also reportedly expressed concerns over the moiaf

propriety of being "judged by another man," by which he was apparently referring to

my intent to perform.a battery of neuropsychological tests. My plan on the day when

14s. Yost accompanied me to see Mr. Eley was to simply introduce myself In a non-

threatening context, then to spend sotne oiieron-one time with Mr. Eiey duriitg which

I hop.ed I could devetop sufflclent rapport so that Mr.l:iey would agree tc5 wQrk vrith

me toward.compledon of the neuropsychoiogrral evaluation at a iater date. AU toid;

I spent between 6ree- and four hours with Mr. Eley on July 15.

5. Unfortunately, even though I 7tad left my session with him oii July 15 feeGiig at lgag

miidly optitnistic about the prospeet of his agreeing to. collaborate with the testing, he

eventuaAy refused to do so. Consequently, I have no hard test data on wh€th to base

the inferences.contained. in this aflidavit. I do, however, have not only n'iy own cl' inical
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Impressions, but also a variety of background tnateriais which have been suppiied for

my reviesv by his post conviction coaosei.

6. Attlong the materials that were provided for my review are the ftfnowing:

- >R,n e?ctensive series of notes starnnariztng inteniiews conducted by staff from the
Pubtfc Defender's office w{th famity meinbers, acquaintances,. chlfdiiood ffiends,
a parofe offrcer, the prosecutor ivho tried Mr. Eiey's case, a fonnersr.Eiooi
pr•ineipal; and a variety of csther colfateral Infonnants!

The pre-sentence repore which was done pribr to the penalty phase of Mr.
£Iey's 1987 teial by Parole 1'Jf'ficer Guy S. Trammelt;

A memorandum prepared on behalf of their ciient by Mr. Eley's triai coutiset;

Handwritten lnterview notes documenting the statement which Mr. Eley gave
to the police fii AugiEst.of 1986;

A May ] 987 psychological evafuation Qf Mr. £iey which was prepared at the
request of his trial counsel by Douglas C. Darnali, Ph.D., ostensibiy. for the
purpose of identifyfng "posfibie mitigating fattors that may hefp iti the
deliIieration of the sentencing phase of the trial"; and

A small collecdon of educational records.

7.. There aFe a number of factors in Mr. Eley's medical, educationai, and psychosocial

htstories which must at least raFse very serious que.sdons a6oux the possible presence of

braitr itnpairment, perhaps of such a xcmagnitude that It could have signifrcairtiy affetted

his decision-makmg capabilicies at the time of the .of€ense for whfc7s he eventual{y

ieceived the death penaity. Among them are the foilowing;.

.. He was a forceps deiivery;

. He`has a,history of significant head trhiugpas assqciated wkh falls, a motor vehiyte
acadentwhere he may have sustained.a tniid concussion, and fot+r ye.at's spent
boxing as.neenager. These traunias include more than otre epiiqtie wher .̂e tte
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reporcedly Iost consciousness for unspecjfieil periods of tiine. Afier a fSil at age
twelve, he was reportedly. hospitalized liecause of a fracnared skull.

He has a very signiticant, welt doatrnented hisEory of both alcoiieil and diUg
dependence, Inctuding use of heroine, niorphine, and other hfgh[q aiidlcdve
substatices.

Despite the fact that I was unable to sea}re Mr. Eley's cooperadon with fonnal tesling,

his behavior and style of fiteracdon dur.'rng the hours that I spent with him stI(I Ieft an

Indelible clinical irnpressIon. In my opinion there Is ample reason to question whether

he possesses at present the a6ility to rationally appreciate hls legai. sttuatfon, and to

make ratlonal, infornted decisions refated to the appeal of his conviciioit and death

sentence. I w4Il try to spell out in somewhat greater detall beEow the foundation for this

-conclusion.

9. For one thing, he evinces no underscanding whatsoever of why It is critical that he

cooperate with a ne.uropsychologicaf assessment that could vety well reveal evidence

t

of signlficant braln impairment. . Of course in the event that such evidence was

produF,ed, It would have important potentlalimplications for tus appeal, but 2-Ir. Efey

persisrs in expressIng the beiief that a decision to collabqrate wich testing wouldt in

effect, mean that :he was lending sancdon to "one man judging. another man," which

he says Is contrary to his r-eligiou4 beliefs. His position on-tli^s matter seems cotally

refracto.ry to logical appeal, and in my oplnion it implies a gross misuflders'tahciing.of

the nature and uses of neu.r4psychistogical testing:

l Q. Althqugh I nev..er. personally perfartned fnnnal psychoiogical or neuropsychological

assess►nent of Mr. John Gienn, another Ohio death rozv;inmatex I saw Mr. Glenn at t#re
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reRuest of his then-appellate counsel on.several different occasions in.1 093 and 1994.

In the same manner that Mr. Eley does, M. Glenn attempted duPkig those discussions

t¢ mask hfs very significant inteltecwal defirits by spealcing In often elliptical,

nonsensical, pseudo-philosoph'icai constnrctions that he cteariy hoped would leave the

listener with the impression that he was a deeply thougittful, highly Intellfgent

lndlvtduai. Like Mri Eley, he seemed to have no insight whatsoever inui how

transparently false many of his grandiose c{ainis were, and Into how very thin his

pretensions to in.tetligence would acaFally appear to an Informed Iistener.

i I. Mr. Glenn is brafn-impaired, and In many respeckc Mr. i ley's clinfcal }ir"eisentation

mirrors his. I witi provide by way of illustra2Son some specdfic E,xampies which may

serve the purpose of conveying the disjointed quality of Mr. Eley's thinking; as well as

the freqqently incomprehensible nature of hIs verbalizations.

12.. At one point fairly early on in our discussion, Mr. Eley attempted to make a point by

shifting very rapidly back and forth between references to omeEets; sunny sides up, a

"fine. rpolitical str^ N wall," scrambling, and an assortmeni of other apparently

disconnected metaphors and figures of speech that he had apparent[y decided might

work well. tege ther. The result, needless to say, ivas utterljr lncompreliensibie, b`iTt he

demonstrated no insight whatsoever Into that fact. On the contrary, he lieaiYied as

pough he h,ad jnst said son edimg that was sure to be perceived as ve'ry profo€±nd.

13. Atahother early juncture, he began maklhg pronouncetnents about "the fatal flaw of

Western Iogic," In the course of doing so sugge;;ting that he persbnaiiy had been able
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to see through this "fatat IEaw" in order to determine the path that would be liest for

him. He was unahJe to make any more expGcit the Insight that he had been able to

achfe've. . .

14. "We'lie aII human, we're all guIIty," he said at one potn4 apparentiy intendtmg this

declaration as an expianation for why agreeing to coliaborate wtth neiaropsychoiogitat

testirig was not a step he was wi[iidg to take. In this same context, he lame'nted flhe

"soptientry" which he believes causes people to lose sight of God's wilt. In describing

reGgious discussions that he had once carried on with an "atheist" inrrtate, he indicated,

"Everything In life Is inherentfy dua6sdc. (Tell me what you meain:} Everything

duali5ric brings gravity impact ....€>ne extreme to anocher ...: It's night and dayi"

Moments later he continued, "Sweet and sour, mixed. It's absolutel A ]= kind of

thingl° Suffice to say that it never became any dearer what point he was atteinptmg

to make here; again, however, he beamed as;hough the words he had jusc spoken were

exu`erpely profound.

15. At one po9nehe ar^mpted to cr •inte me that the power o€the mind was vrhat reatty^..

counted, not whether or not hfs body survived the judgment of Man. H9s manner of

doing so was to say, "Amne can have the iietnd., tYhere the ^^t^i goes, the behicid

gonnafiot[ow. Th?L's the s hitua thin^ rigHt'there!"

16. He aPpamt(y feels quite cynical ab.otitthe nzentat health profes;ions: "i doii`t m

be un4erstood! I Just wanna be iao=d! ... We're a!I ftesh!- I'm fiot hompgeiteouz,
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I`rn h0tergeneous .... Really, I'm gohlg on to the next Ieveli° He faufts the judge

at his ttlai for bas(ng his final sentencing deciston on "a syRogtsm of conciusion."

17. 1 know frotn speaking wittt Mr. Eiey's post-convictIon coensef that verbalimtilotis of-just

this sort ar8 what come &om Mr._ Eley whenever his attorneys attempi to engage hfm

on tfie 'subject of what needs to be done In order to pursue post convietlon relief.

Based otr. the accounts of Ms: Yost and Ms. Hitk of their attempts to disc-uss legal

matters with Mr. Eley; he doe; not seem grounded in the sart of rational appreciatfon

for his Ipgal cln:umstances which Is necessary In order for him to paiticipate

meaningf.,rf[y in these adversartal proceed'utgs. He appears to have litde if any

appreciation for the finer (or even the less firie) polntsof what Is reqaired to pursue his

appeaLs, first through the state courts, and then eventual€y In the federal courts; but he

is apparentiy convtnced that he knows more about what remedies are and are not

available ttTrough the legal systern than his attomeys do.

18. 1 wattt to s1^te as srrongfy as ! can my belief in the absolute necessity of securing Mr.^. .

Efey's cooperation with neurm ^chologikat --^essment In order to invest'sgate further

rtty workingfiyp.othesisthat he Is brain impaired,this impainnent likely reAecdng the

cqmbined i€i#iuecic.e of multiple facto.rs, inclqding possibte trauma suseained at the iiri ►e

of his birth, Ttiltipfe head traumas, and a long, very serious history.of afcohol and drug

dependence.,;In the meantitne, it Is my hope that counsel for Mr. E4ey w3lE,pursue w[th

the h'tgher coures a ciaim of intompetency to praceed.
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Fu r6er afflant sayech naught

N

N

u

Swotn aRd subscrEbed before me this jeday of September, 1996.
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TATE OF OHIO ) IN THE COURT OF COMMON PLEAS
) ss.

COUNTY OF MAHONING ) CASE NO. 86 CR 484

STATE OF OHIO

Plaintiff

-vs-

JOHN J. ELEY

Defendant

) DEFENDA1iT'S

TRANSC$IPT OF PROCEEbINGS

APPEARANCES: Atty. Michele Cerni

Atty. Janice T. O'Halloran

On behalf of the State

Atty. Gregory Myers

Atty. Cynthia Yost
Atty. Jennifer Hite

On behalf of the Defendant

BE IT REMEMHERED that at the hearing of the above

entitled cause, in the Court of Common Pleas, Mahoning

G^punty, Ohio, beginning on the 28th c3.a1i of January,

1!997, and continuing thereafter, as hereinafter noted,

b^-fo-re the Honorable Mary Cacioppo, the above

appearances having been made, the follooringi

p^r,oceedings were had:

OFFICIAL SHORTHAND R.EPORTERS
MAHONING COUDTTY Y'OVNGSTOY714, OHIO
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DIRECT/J. SMALLDON 38

WHEREUPON, the Defendant

S

8

9

10 .

11

12

13

14

15

i d

17

18

19

20

21

22

23

called

DOCTOR JEFFREY SMALI.DON,

who, being first duly sworn testified

as follows:

DIRECT EXAMINATION:

BY MR. MYERS.

Q Doctor, now that you're sworn in c.oiuld you

state your name for the record, your occupation and

your primary office location?

A Yes. My name is Jeffrey L. Smalldon,

S-M-A-L.-L-D-O-N. I'm a psychologist. My office

l7.1'^.
U - ^^- ^iWiDer.i D_E_F_D Road ,10[:atJ.oLl J-ll l.Vlll{Wa is u^. v, .

Suite A, as in apple, 211,.Columbus Ohio, 43220.

Q And Dr. Smalldon, could you please -- you

have testified before in what we could call a forensic

psychology setting; is that correct?

A Yes, I have.

Q And you have been qualified as an expert

before?

OFFICIAL SHORTfTAND REPOATERS
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DIRECT/J. SMAI,LDON 39

A Yes.

Q Roughly do you know how many times?

A My estimate would be someevhere between 30

and 50 times.

Q All right. Could you please share with

Judge, Cacioppo your qualifications under that heading

of.an expert witness? Tell us about your education

and other matters that are germane to your expertise

in this case.

A Okay. I'll start with my education. I

received my undergraduate degree from valparaiso

University in 1975 with a major in English and minor

in psychology. Following year in 1976 1 received iny

Master's degree from Purdue University. Following

that year I returned to Valparaiso for a year where I

taught in the Snglish department, in the foliowing

gear I received post-graduate fellowship to study at

the University of Dublin, Dublin, Ireland. From 1980

until 1982 I worked on completion of my Masterls

degree, health services administration at-George

Washington University in, Washington, D.C. For the

latter portion of that degree I did a residency at

Riverside Methodist Hospital in Columbus, which is

OFFICIAL SHORTHAND RPPORTERS
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DIRECT/J. SMALLDON 40

what landed me for the first time in central Ohio.

From 1983 until '85 I served -- was vice president for

Mental Health and Alcoholism Services at Riverside

Methodist Hospital in Columbus. In 1985 I began

working on my Ph.D. in psychology at Ohia'State, and

finished that degree in 1989 and iaas license'd for

independent --

TH8 COURT: From Ohio State?

A Yes, and was licensed for independent

practice in Ohio the following year in 1990. iVhile

working toward my Ph.D. at Ohio state; I deliberately

sought out clinical experiences that would train me to

do work in forensic psychology. Among those were

practicume at the Timothy B. Moritz Forensic

Rsychiatric Hospital in Columbus,, two different

practice placements at the Court Diagnostic C:i.inIC.

Q Let me -- with respect to Moritz and the

Court Diagnostic Center, could you share with us vrhat

you know about their affiliation or Moritz's pait of

the --

THS COUItT: The Court is aware of those

institutions. I tvant to know his

qualifications. I know about the
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MAHONING COCTNTY YOUNGSTOWN, OHIO

Eley Transcripts Vol.tme YTI pg 210



DIRECT/J. SMALLDON 41

1

2

3

4

5

6

7

a

10

11

12

13

14

15

16

17

18

19

20

21

22

23

institutions. Go ahead, Doctor.

A The point I was going to make is that a

large part of my training during the two practicum

experiences i had at the Court Diagnostic Clinic vrere

in performing criminal responsibility assessments and

competency to stand trial assessments. Like everyone

in the State of Ohio, it is necessary -= it was

necessary for me to do a one-year pre-doctoral

dlinical internship. I did that at a state

psychiatric hospital in Connecticut. One of the

reasons for my choice of that setting is I was able to

get a primary assignment on the forensic unit of that

hospital.

THE COURT: What hospital?

THE WITNESS: That's Confneoticut Valley

HosYJital in MiddletoWn, ConnectiCut.

THE COURT: Mid town?

THE WITN85Sa Middle -- M-I-D-D-L-9

town, Connecticut.

THE COIIRT: Thank you.

A One other practicum placement that I did

prior to receiving my Ph.D. was in the practice of

David J. Tennenbaum in Columbus, who is a Efiploinate in
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DIRECTJJ. SMALLDON 42

forensic psychology. I specifically chosa an

affiliation with that practice because of the

additional opportunities for training in forensic

p.sychology.

Following receipt of my Ph.D. in 1989, 1

divided my one year post-doctoral year, which ie

necessary prior to licensure, between working at Dr.

Tennenbaum's practice where I received additional

training in forensic psychology at Riverside Methodist

Hospital's Neurological Rehabilitation Ceriter where

much of my work was with brain-damaged clients, and

received specific training under the supervision of a

clinical neurologist and neuropsychological

assessment. Iive been in independent praotice since

early 1991. I received my license in December of

1990.

THS COURT: You have been in practice

full time aa a psychologist?

THE WITNESS: Yes, I have.

THE COURT: The Court finds him

qualified.

BY MR. MYERS.

Q . Thank you. If I may,. not to belabor the

OFFICIAL SHORTHAND RSPORTERS
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qualifications -- share a little more, Dr. Smalldan,

about your neuropsychological training. What that

means in your profession is the distinction between a

psychologist and a neuropsychologist?

A Well, neuropsychology is a sub branch within

the larger field of psychology that specifically is

concerned with the use of standardized methods for

investigating brain behavior relationships, methads

which allow -- oftentimes anyway -- allow for

inferences to be drawn about the possibility of

underlying brain impairment of one sort or another.

My training.in neuropsyciiology began with a

three-course sequence at Ohio State in

neuropsychology. During niy pre-doctoral internship in

C.onnecticut, I received my first formal training i.n

specific methods of neuropsycholog3cal assessment.

That training continued and took place -- was far inare

in depth during my post-doctoral year. I worked under

the supervision of a clinical neuropsychologist who

had trained at Brairitree in Massachusetts and received
,
eXtensive training in neuropsyckiological assessinerit.

Since that time I have devoted a significant portion

of my work to neuropsychological assessident regularly
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in a variety of different continuing education

activities, including advance training with Ralph

Reitan, who is the co-develop.er of the most widely

used battery of neuropsychological tests, the

Halstead-Reitan battery.

Q And again, speaking not only to our Judge

and everyone in this room today but to the recor'd

eventually, am I correct that the neuropsychological

testing battery is employed to determine whether there

is organic versus inorganic damage; is that correct?_

P Organic is a term that doesnit really have

t'he currency now that it did at one time. It used to

be used as sort of a shorthand way of referring to

underlying structural damage to the brain. And what

zieuropsychologlcal testing allows for is inferences

_.L^..a.a.l... :L.il^f.s ..^F v.ievl• c}..+..n1-...^91 Yi'r'
al+vu^.. ^.uc .a,.a.w.-...w..o.^.

damage. Neuropsychologists, for example, are not

trained'or qualified to do magnetic resonance i.riiaging

or CAT scan or BEG or any of those kind of inedidal

procedures which actually allow for --

THE COURT: You do it through testing?

THE WITNESS: We do testing that allows

them fqr inferences about brain performance,
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but these tests are very well established as

a battery fo.r allowing inferences about

underlying brain integrity.

BY MR. MYERS.

Q And ultimately you, in a sense, at least

from my lawyer perception you are -- you have dual

talents, if.you will. You can do what eVery

p'sycholpgist can do in terms of figuring out where any

one of us may --

THE COURT: The Court has -- just a

moment. The Court has very good knowledge

of what this gentleman does. I don't need

any dissertations in the record from

anybody. Go ahead.

Now --

T F ,. : _. L T .... .. i..l.
L..Y31131f 1 waD

.i
V}1C wyl^ll anOWCrlny.

Q Yeah., That's right. I was be laboring it.

Doctor, tell us now -- let's move on to Our case.
^

What contact have you had, at whose request, with John

Jeffrev. Eley and what conclusions or impresaions have

you formulated as a result of your contact with this

e:ase and with our client?

Well, my contact with Mr. Eley consistet'1 of
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one and only one personal encounter in the middle of

July.

4

A

One encounter of this year?

July of 1996.

THE COURT: At whose request?

THB qPITNS$S: At the request Of

Mr. Eley's post-conviction cou.nsel, J'enn3.fer

Hite and Cynthia Yost of the Ohio Publie

Defender's Office.

TH8 COURT: All right.

Q And were you also provided any records or

documents?

THE COURT: Let's not lead.

Q What were you.provided with, Doctor?

A I was provided with a variety of records.

pertaining both tO Mr. ssiep^s ¢iore rei7ivtc ia^.na.v..r ...^

well as to events of his trial.

I received a variety of early educatior3al

records documenting his performance, specifically

during elementary school. I received a variety of

medical records which, again, spoke, aS i rec3l1 it,

to events beginning with his birth recbrds up thrbugh

t^he early to mid 19808. There were a variety of
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DIRSCT/J. SMALLDON

different contacts that he had with medical

47

professionals throughout those yeart for a variety of

different things.

In addition to edueational records and

medical records I was provided with notes document.ing

interviews conducted by staff from the Ohio Public

Defender's Office, a variety of different family

cdembers, friends, acquaintances of Mr. Eley's. I wa's

provided with a copy af a deposition which was taken

of one of Mr. Eley's trial level attorneys. I was

provided with the entire txanscript of Mr. Eley's

mitigation hearing as well as transcripts from several

other brief pretrial hearings. I was provided with a

copy of a 1987 presentence report written by a

gentleman by the name of Guy Tramtnel. I was provided

vq+ith a social history, criminal Fesponsibi:iity

evaluation and a competency evaluation performed at

the forensic -- I'm not certain of the exact name but

the Court Diagnostic Clinic in Mahoning County around

the time of Mr. Eley's original trial. I was provided

with a copy of the psychological report completed, as

I understand it at the request of the d'efenoe, by a

Dr. Darnell prior to the sentencin.g hearing at
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DIRSCT/J. SMALLDON

Eley's original trial. I believe that that's

the -- at least the major categories of backgroiind

records that were provided to me.

48

TIiE COURT: Did you analyze those

records, read and analyze?

THE WITNESSo Yes, I did.

THE COURT: And then you visited the

defendant in.this case?

THE WITNESS: Yes. And I didn't have

all these records at the time.

THE COURT: You did not?

THE WITNBSS: When I went to see

Mr. Eley?

THE COURT: Do you have any

recolleqtion as to what you did have at the

time yot> via,;:ted

.occur and then

7„m .^r riiA vr3vlY v35it

you acquired all this

information?

TH8 WITNESS: No. I had some of those

records. I'm not certain with much accuracy

that I can tell you exactly which of thefii I

had.

THE COIIRT: Very well. Go ahead.
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MR. MYS&S: This is a writing by the

witness that could refresh his recollecti>on.

TH8 COTIRT: That would be .fine.

TBS WITNESS: Yes, that would.

BY MR. MYERS.

Dr. Smalldon, I'm showing you --

MS. CBRNI: Could I see it, please?

MR. MYERS: That's not in that. It was

attached -- because his testimoiny waa here

today, it is attached as Sxhibit 5 in the

appendix to the petition, a number different

than the

Q Dr. Smalldon, as I understand, that is your

affidavit that you prepared at oi.ir request that

summarizes your impressions as of the date of that

aff3.davic?

A As of the date of this affidavit, yes. This

gives me a better summary that I was just able to

provide the Judge of the materials that I have, but

Z'm sti11 not abeolutely sure that some of these

didn't come after my visit.

THE COt7RT: That's fine.

A But before composition --
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MR. MYBRS: Your Honor, I have another-

copy if the Court would like to see it.

THE COURT: Please. Thank you.

Q At any rate, I believe, if I rememFier right,

Dr. Smalldon, there is a reference in tha-t affidavit

to the documentary kind of background evidence you had

available?

Yes, and there are a.couple of things here

which I neglected to mention a minute ago, and I

dhould, that I certainly did review in the course of

niy work on this case. One was a memorandum prepared

on behalf of their client by Mr. Eley's trial counsel

at the time of his original trial. There were also

some police records reiated to the time of his arrest

qn the.instant charges, including handwritten

L_ t c.en rc-v At..9 K.i
tO^k to ua''e a,.^.̂ o-ucu ..y'.3:ntervlew notes, whlch I

one of the interviewing police officers who took a

statement from Mr. $ley in August of 1986.

Q Okay. So again by reference to that

affidavit -- which reminds !n.e, what date did you siQn

that?

A The 18th of September, so close to tcvo

months after the actual date of my contact with
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Mr. Eley.

Q And if I remember where -- t have sort of

interrupted the flow by tendering that document to

you_ Do you remember -- I think the Judge -- Cahat

documents you had before you went in to see Mr. Sley

versus what you might have gotten after that as we

developed our --

T8E COURT: He's just indicated it is

very difficult for him to tell me what he

had before.

A I'm not absolutely certain even of these

which I had before.

Q Let me just ask, all those documents that

you just made reference to, are those in your practice

a.mong the standard sorts of kinds of documehts and

--q 'rns- ĉ, '- aĉ  --^ra --u -wou-'-•ia --no=-mai
"rec .uiy empioy or rely upon. in

formulating an impression or opinion of a client in a

torensic psychological setting?

Yes, they are.

Share with the Judge, if you would, what

your encounter with Mr. Eley led you to conclude as it

relates to whether you question his CompetenCy to

undertake this very proceeding here today?
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*IRECT/J. SMALLDON 52

I'll be -- let me begin my response to that

question by just setting the stage a little bit for

what my understanding was of what this meeting was to

accomplish, what my hopes were going into it. I had

had no prior contact with Mr. $ley. It was

specifically arranged that I would be accompanied for

i.:introductions by one of his attorneys, Cynthia Yost,

and my hope was that -- it was my hope, wit#i the

r,equest made of me by his post-conviotion attorneys,

that he would agree to my conducting a psychologidal,

slash neuropsychological evaluation.

TH8 COIIRT: You didn't do that?

TH$VPITNESS: I wam not able to do

that, but that was my going-in objective.

TH8 COURT: When you arrived -- I

assume you went to the penitentiary?

THE WITN$SS: Yes.

THE COU RT: When you arrived at the

penitentiary and you were given access to

the defendant, what did you spec.ifically

with him?

THE WITNESS: I ended up,spending

approximately three -- aomewhere betweein

OFFICIAL S$ORTHAND RSPORTSRS
MAIiONING COUNTY YOUNGSTOW23, OPIIO

Eley Transcripts Voltiane III pg 222



1

2

4

6

7

8

9

10

11

12

13

14

15

17

18

19

20

21

22

23

DIRECT/J. SMALLDON 53

three and four hours with hini. The first

portion of that was with his attorney

present. And during the initial portioii

while she was present, I didn't do a lot. I

was introduced to him and participated, but

in a fairly limited way, in the discussiori.

What I was informed initially was

Mr. Eley was seeing me with soiheone who he

already had had a chance to develop a

rapport with and realized that I had been

retained by his attorneys. i had been. told

before attending this meeting that he had

expressed some reluctance to be seen by a

psychologist, which is onereason I had liis

attorney there. That is not something that

^liri. L â whenaippeno evuoia I go tu 'a-ee sa[eeo3;e i3'i-o

is on death row. I've often had the

attorney inforin their client ahead of tiiiie

that I'm coming. They're not always there

to introduce me. This is ai3 additional step

taken to make him comfortable in working

with me.

After his attorney left with sort of
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DIRECT/J. SMALLDON 54

his very tentative agreement to at least

talk with me -- after she left and sort

of -- you know, he would see whether he was

going to proceed or not. I attempted --

made the first steps toward taking a very

brief history about his background, asked

him some questions about his background.

Those attempts were in a very friendly but

very firm manner.

THE COURT: He did not want to --

TNE WITNESS: He did not want me -- he

did not want to talk with me about his

background. He was very hesitant tO answer

any questions about his backqround. We

spoke about my role. I explained what I

T exnlained. when I talked with him,

about neuropsychological assessments -- I

believe that's the way S.ri which I presented

it to him -- and that his attorneys felt

that it was important at this stage of

representing him that they have as accurate

a profile as possible of his stren.gths and

weaknesses, what kinds of things were
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THE COIIRT:. Did you ascertain how far
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this man had gone in school?

THE WITNESS: Yes, I did.

THE COIIRT: What school level did he

attain?

THE WITNESS; My recolleCtion is -- and

I would like to confirm that this is

accurate -- that he went as far as the niinth

grade. I believe that that's accurate.

BY MR. MYERS.

Doctor, did you have an opportunity to

review school records?

A Yes, I did.

MR. MYERS: Those records; for the

Court's convenience, are.in the binder as

Exhibit 29.

Q Doctor, you can look at your dopy or --

TEiE COURT: I wbuld suggest he look at

his copy.

A: Let me refresh my memory on that. Yeah,

ninth grade.

MS. CBRNI: What's the number?

MR. MY$RS: 29 in the big binder.
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THE COURT: What else did you ascertain

from him?

He wasn't much of a student, was he^

THE WITNESS: No. My understanding of

his educational difficulties come alTiiost

exclusively from my review of the

educational records sent to me and froin what

has been told to investigators from the

Public Defender's Office by family meriibers

and so on. I learned very, li.ttle £rom him

abziut that: He was,very reluetattt to talk

withme about any:of his learning

THE COURT: Does he speak well?

THE WITNESS: Reasonably welZ..

THE COiTRT: Okay. And he knew who you

wCre? At 1caB^

from his lawyer?

Me r.e.i- a ^..n'r i^W 9° rS A i'i F. Y 1 n i4L,..^.t..._

THE WITNESS: Yes.

THE COURT: And you were able to

conduct some sort of conversation with hiin?

THS WITNESS: I was certainly able to

have a conversation with him, yes.

THB COIIRT: what did his Conversatioii
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DIRECT/J. SMALLDON 8 7

with you -- what did you;talk about?

TH8 PiITNBSS d Well, we talked about, in

a very gentle way -- much of that time was

taken.up with aiy sort of repeated gaiqbits in.

an attempt to engage his cooperation an what

I was there to do,'which was,an evaluation:

I waazx't pushing that agenda that day. t

felt if 'I 1eft that day with him feelixig (as

though this 2 was someone who he"could

work:' --

TH53 COIIRT: Trust?

THE WITNESS: -- trust eaough to work

with me, that would have been my main

objective that day, if accomplished, and

then I would come back to do the testing. I

didn't even specifically intend that day to

get in any formal testing, but Mr. Eley -- I

found ha"was:very inclined togo, off ori

tangeists wxth a very sort of--'-- what I,would

desoribe sort, of,pBeudophilosophitlal

statements that were often couched in

religious'terms, often very difficult to

understand; trankly, what`was:the point that.
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he was attemptiing to makeL And all the time

I was with him, he was very pleasant; he was

frequently smiling; he was --

THS COURT: He wds not erratic?

THE WITNESS: He was not erratic

behaviorally, no.

THE COURT: He spoke to you and didri't

want to talk about your beinq a doctor and

you trying to find out anything; is that

substantially it?

THE WITNESS: He wanted to explain to

me why he didn"t°wantto coopex`atewith

testing.
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THE"COIIRTo Why didn't he want to

did he explain that toyouE

enas ^.^mrmvve n ^^_
1^3e sa3.d if.tU iua^

he believed'that"by cooperating wi.th any

testing that he cyould be,submitting iliaiself

to judgment by another human ;being,; which;:he

viewed as'incompatrhlewith his "rel:igioss

Ueliefs,

TH8 COIIRT: And"what were his religious

beliefs? Did herindicate"them to you?
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Declaration of David L. Dou hg ten

I, David L. Doughten, do declare under penalty of perjury the following is true and

correct to the best of my knowledge and belief.

I am a licensed attorney in the State of Ohio. I am qualified to represent capital

defendants under the Supreme Court of Ohio's Rule 20 as lead counsel in both trial and appellate

representation. I have represented numerous capital defendants at all stages of capital litigation,

including federal habeas procedures, since 1982.

I was not originally assigned to represent Mr. Eley in his habeas proceedings. Attorney's

Jeffrey Gamso and Jeffrey Helmick were his attorneys at the time his original habeas filing. I

was appointed on July 14, 2004 by Judge Christopher Boyko of the Northern District of Ohio as

substitute counsel for Mr. Gamso. I have represented Mr. Eley since, including legal actions

through the Supreme Court of the United States.

My relationship with John has run hot and cold, but for the most part has been cordial.

John has often informed me that he did not want counsel. On the other hand, he has often

complained that we were not doing enough as counsel to aid his case. There have also been

times that he was very happy with our representation. More often than not, he informed me that

he did not need legal counsel as Jesus would rectify the wrongs being done to him. When I asked

him how or when Jesus would help him, he rambled on with various cites from the Bible, as he

did in his unsworn statement in the penalty phase at trial. If I asked him to explain further, he

would become frustrated and talk louder, but without further explanation. Mostly, I would sit
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and listen. John would talk as long as he could until interrupted about the religious implications

to his case.

This kind of attorney-client relationship between John and counsel has been consistent

with all counsel in both state and federal court. For example, when I was first appointed, Mr.

Helmick and I visited John. John had numerous complaints about his trial counsel. However, it

was difficult to determine the nature of his complaints. For instance, we inquired of John as to

why his trial attorneys had advised him to waive a jury at the trial level and try his case to a

three-judge panel instead. John became very agitated and informed us that his trial attorneys had

attempted to persuade him to give up "his constitutional right to a three-judge panel." When we

tried to explain to him that the constitutional right was to have a jury, he became angrier,

basically accusing us of doing the same thing his trial attorneys did, that is, deprive him of his

constitutional right to a three-judge panel.

I do not believe that John had even a minimal understanding of basic legal concepts. At

any point during our representation, if we attempted to discuss these concepts, John would cut

me/us off and begin his diatribe about the requirements of the judges to be part of the judicial

tree. If the federal judges did not follow the constitution, they are like a "limb of a tree that

should be cut-off' or words to that effect. The judges were all part of the "constitutional tree",

and if they did not follow the constitution, they were "a rot that would kill the tree" if it were not

cut out. This was a typical avoidance tactic. Rather than answer a direct question about an issue,

John would engage in his allegories. At no time did John ask us a single question related to his

case, his petition or the procedures of his case. When we attempted to explain them to him, he

did not want to hear it and would segue to an unrelated topic.
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I do not believe that John had any concept of basic habeas procedures. The angriest that

John ever became towards me occurred when he thought I had dropped an issue that had been

raised in state court. In fact, we agreed with him and had raised the claim. John could not see

that we had raised the claim. He did not recognize the claim because we did not cite any state

case law in support of it. Instead, as required, we cited federal case law in an attempt to

federalize the issue. I tried to explain that the key issue was raised and that the same challenge

was being made only under federal law as is required by the habeas statute. He could not

understand this concept and sent me a number of letters and/or calls angry that I had not raised a

key issue. It is the only specific issue John challenged us about throughout the federal process.

I went to the prison to discuss this issue with John. He could not verbalize why he

thought we had dropped an issue. I thought we had the issue settled. It was not mentioned again

until during the current pendency of the clemency process. Relatively recently, John again

expressed distrust of us because of our failure to raise the issue previously addressed.

When I went to see John in prison throughout my representation, he discussed the same

basic issues throughout the process; the judiciary and religion. However, more recently John

became enamored with another issue. He believes that his rights under the Thirteenth

Amendment have been violated. The Courts have rendered him to be a slave, as he is being held

without due process and being institutionalized without being paid. He expressed this issue to

me the last two times I visited with him and on at least one phone conversation. He spent about

twenty minutes on the subject on my visits until I was able to move the discussion to another

topic.

Throughout our representation, John refused to discuss the specifics of the case with us in
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any detail. He never discussed the facts of his case with us in even a general manner. If I asked

him a question about the offense in question, he refused to answer. He would not discuss his

family, his mental health or even his background in general. The only subject that he would

discuss in regards to his case were how ineffective his lawyers were in general. When pressed

for specifics, he would turn to religious rhetoric and not answer the question.

At no time did John indicate to Mr. Helmick and/or myself that he wanted to be a

volunteer, that is, give up his legal battle. He clearly wants to live. At numerous times he

indicated that it did not matter what we did on his behalf because Jesus would ensure that the end

would be just. Contrarily, there were those times when he did indicate frustration for what we

had or had not done such as the dropped claim misunderstanding and which issues we should

raised on his petition for certiorari to the Supreme Court. (He wanted us to raise a single

question, we presented two) But at no time prior to the clemency did he request that we not

represent him.

When I began to discuss clemency with John, he steadfastly stated that he wanted to

represent himself to the board. When I tried to explain the clemency procedure him, he again

made clear that he did not want me to educate him as to the process. At first he met with me and

accepted phone calls from me and placed phone calls to me. One such call was made on or

about December 13, 2011. My notes reflect the following conversation. I had asked him what he

would say to the parole board for his interview. I had asked him to think about it so he could be

prepared. The parenthesis were added to assist in reader comprehension.

John called... he wants us to only to file what he approves and only exculpatory
information. he wants us to do nothing.(for clemency) He says he is going to tell him
(parole board) the obvious, he rode on down there on a race car and wants to them to ride
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a race carpet out of there. the judges (on appeal) didn't comprehend nothing. they diverted
from the law. they went into an alice in wonderland conviction like amanda knox in italy.
He says he has been in wonderland, but he is going to say that the judges were like rip
van winkle, they were sleeping for 25 years and haven't woke up yet.

He also wants me to send him a small money order. the judges are hooked to "the
auxilary", whatever the hell that is. dont do anything behind his back. He is
asking for a precatory request from the parole board, to emancipate him. he was
surprised that I did not know what a "precatory request" was. Justice should be a
two way street, gotta be, rebuttal, not a one way street, he will explain that they
convicted him on a one--way street., a machination of lies, have enslaved him,
noxia, which is a slave word, because the master had to pay if the slave destroyed
something, he is no longer a slave, the judge is not a master, he is not Dred Scott,
John Brown's ancestors were Quakers or Amish, he is not sure. He wants a
harmonica which costs 67 dollars and he wants it for there. then he said thank you.

This was a typical John Eley discussion. The "race car" was his misinterpretation of the

term playing the "race card." Mixed metaphors were not unusual in his conversations.

John continued to have phone conversations with me through early 2012, but after

learning that the defense team had been interviewing family members to assist in his clemency,

John has instructed me that he does not want me to appear on his behalf at his interview or the

hearing. He has refused phone calls and instructed me that he will not accept a visit.

In January 2012, Judge Boyko granted my request to have the Capital Habeas Unit of the

Office of the Federal Public Defender appointed to assist with the clemency and other end

litigation. I could tell that I was going to need help with John's case. I had no funding for

mental health experts. Dr. Jeffrey Smalldon had prepared a mental health report on John during

the state postconviction petition. I was aware that the capital habeas unit may be able to assist in

his retention. Also, because of John's lack of cooperation, I believed I would need assistance in

completing the investigation properly.
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I tried to talk John into meeting with Dr. Smalldon. I told him it was essential to his

clemency preparation. He refused to meet with him.

I do not believe that John was ever able to assist counsel in preparing his defense at any

stage at any proceeding. He did not assist counsel in preparing any aspect of his case, or more

accurately, allow counsel to assist him in his defense or appeal of the charges and conviction.

John's refusal to even discuss specific facts of the case or issues on appeal were, in my opinion,

his means of masking his inability to understand the legal issues or the application of the

constitution to his defense. I understand that I am not a mental health expert. Nevertheless, I

have grave concerns about John's current mental functioning. I do not believe that John is

currently competent to understand the situation he is currently facing and the urgency of that

situation.

Date
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