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SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

Plaintiff-Appellee
Appellate Case No. 24266

Trial COuri Case No. 08-CR-2913
V.

(Criminal Appeal from
JAMES SIMPSON : Common Pleas Court)

Defendant-Appellant

DECISION AND ENTRY

Rendered on the 3rd day of February, 2012

PER CURIAM:

This matter comes before the court upon a pro se App.R. 26(A) application for

reconsideration filed by appellant James Simpson.

Simpson seeks reconsideration of our December 2, 2011 opinion affirming his

conviction and sentence on charges of murder, felonious assault, domesticviolence, evidence

tampering, and grand theft. In our ruling, we overruled two assignments of error, both of which

challenged the trial court's refusal to allow Simpson to withdraw guilty pleas to the foregoing

charges. Simpson had sought to withdraw the pleas for several reasons, including his trial

counsel's alleged conflict of interest and his belief that he should have been charged with
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voluntary manslaughter rather than murder.

Simpson filed his application for reconsideration on December 14, 2011. Although this

was two days beyond the ten-day period for seeking reconsideration under App.R. 26(A)(1),

Simpson has requested an enlargement of time, pursuant to App.R. 14(B), asserting that he

did not receive our opinion through the prison mail system until December 8, 2011. Based on

that representation, and the brief delay at issue, we will grant an enlargement of time and

proceed to the merits of the application.

Upon review, we note that Simpson's application for reconsideration raises four

assignments of error that were not presented previously. First, he contends the evidence was

insufficient to support his murder conviction. Second, he raises a claim of ineffective

assistance of counsel based on his attorney's friendship with the victim's brother. Third, he

asserts ineffective assistance of counsel based on counsel's failure to raise certain arguments

contained in a letter to the judge. Fourth, he argues that the trial court erred in assessing

costs and fees against him and failing to classify him as indigent.

As set forth above, Simpson's direct appeal raised only two assignments of error

challenging the trial court's refusal to allow him to withdraw his guilty pleas. An App.R. 26(A)

application cannot be used to raise new assignments of error not presented earlier. To the

extent that Simpson's application contains new assignments of error, we have nothing to

"reconsider."

Finally, we note that two of Simpson's new assignments of error involve issues that we

fully addressed in our December 2, 2011, opinion. Therein, we found that he properly was

charged with murder rather than voluntarily manslaughter. We also found that Simpson knew

about the friendship between his attorney and the victim's brother, and waived any objection,
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before entering his guilty pleas. In his App.R. 26(A) application, Simpson re-argues these

issues, albeit as different assignments of error. The purpose of an application for

reconsideration, however, is not to repeat arguments that already have been rejected. An

application for reconsideration should be granted only if it "calls to the attention of the court

an obvious error in its decision or raises an issue for the court's consideration that was either

not considered at all or was not fully considered by the courtwhen it should have been." State

v. Wong, 97 Ohio App.3d 244, 246, 646 N.E.2d 538 (1994). Simpson's application is denied

because it fails to meet this standard.

IT IS SO ORDERED.

Copies mailed to:

Mathias H. Heck, Jr.
Carley J. Ingram
Montgomery County Prosecutor's Office
P.O. Box 972
Dayton, OH 45422

KentJ.DePoorter
7501 Paragon Road
LL Level
Dayton, OH 45459
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Hon. Steven K. Dankof
Montgomery County Common Pleas Court
41 N. Perry Street
Dayton, OH 45422
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The judgment of the Montgomery County Common Pleas Court is affirmed.

DONOVAN and FROELICH, JJ., concur.

Copies mailed to:

Mathias H. Heck, Jr.
Carley J. Ingram
Kent J. DeFoorter
Hon. Steven K. Dankof
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