
O:I....i L

FN TH13 S

TRI71t4BI)I.L COUNTY
BAR ASSOCIATION

Relator

vs

Jt3SEPH DAVID OBt.,IhT

Responder►t

's COURT OF €1MO

CASE NO. 2012-0659

RESPONDENT'S OBJECTIONS TO THE FINDINGS OF FACT,
CONCLUSIONS OF LAW, AP7D i2ECOlYINIFNDATION OF THE

BOARD OF COMII.SSIt3I+EILS ON GREEVANC'FS AND DISGIP!I.INE

Randil I. Rudloff (0005590)
Bar Counsel for Relator
Trusubull County Bar Association
151 East Market Street
P.O. Box 4270
Warren, OH 44482
Tel. 330-393-1581
Fax:330-395-3831
e-mail: r€edloffrj@gsfirm.eont

and

Edward L. Lavelle (0003307)
AssistaFit Bar Counsel for Relator
Tr:wibull County Bar Association
108 Maiu Ave SW, bs` Floor
Post Ofl'ice Box 151
Warren, OH 44482
Tel. 330-373-1035
Fax: 330-392-5419
e-rnail: elavelle,7algwlrl.com

Joseph Terrence Dull (0009288)
Counsel of Record for Respondent
724 Youngstown Warren Road
Suite 11
Niles, Ohio 44446
Tel. 330-652-5006
Fax: 330-544-9002
e-mail:

Q EED

JUN 11 Z092

CLERK QF CQURT
SUPREME COURT OF OHIO



TI-IE SUPREME COURT OF OHIO

TRUMBULL COIJNTY
BAR ASSOCIATION

Relator

7s

JOSEPH DAVID OHLIN

Respondent.

CASE NO. 2012-0659

RESPONDENT, JOSEPH DAVID OIIi.IN'S OBJECTION TO THE FINDINGS
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BOARD OF COMMISSIONERS ON GRIEVANCES AND I?ISCIPLINE

Now comes Respondent, Joseph David Ohlin ("Respondent" or "Mr. Ohlin"),

by and througb counsel, and herebv objects to the Findings of Fact, Conclusions of Law

and Recommendation of The Board of Commissioners on Giievances and Discipline

filed "h this Court on April 13, 2012. See. Findings of Fact, Conclusions of Law

and Recommendation of the Board of Commissioners on Grievances and Discipline

[Board Report], Appendix A.
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STATEMENT OF THE CASE

This matter was formally commenced with the filing of a complaint on F

by Relator, Trumbull County Bar tlssociation, a Certified Crrievame Committee, agaiust

Respondent, Ioseph David Oltlin. (Findings ofFact, Conclusions of Law and Recommendation

of the Board of Commissioners on Grievanees and l3iscipline ["Board Report"j; attaehed as

Appendix "A"). Respondent did not file an answer to Relator's formal complairrt; and Relator

thereupon filed a Motion for Uefauit on p`ebruaay 20,2012. The I.vlaster Commissioner

determined that the materials offered in supp(xt of the Motion for Default were sufficient,

granting the motion.

The Board of Commissioners on Grievances and Discipline {C'the Board") considered the

matter on April 13, 2fl1.2. The Board adopted the Findings of Fact, Conclusions of Law and

Recommendation of the Master Commissioner, reconunending that Respondent be permanently

disbarred from the practice of law in the State

In response to this Court's Order to Show Cause, Respondent submits a Motion to

Supplement the Record (attached as Appendix "B") and Objections to the Board's Report for the

reasons outlined herein.

STAT El4IEN1" OF FACTS

The findings of misconduct determined by the Master Comnaissioner and the Board

include the fottowing:

Count (Jne: While representing a persona.l injury client, Respondent voluntarily

dismissed her personal injury case, never re-filed the complaint, and failed to advise the client of

same- Multiple violations of the Rules of Professional Conduct and the Code of Professional



Responsibility were faund: (a) Prof. Cond. R. 1.3 [diligence], DR 6-10i(A)(3) [neglecij and DR

7-101(A)(1) [failing to seek the lawful objectives of the client]; (b) Prof. Cond. R. 1.4(a)(1)

[failing to promptly inform the client of any decision or circumstances with respect to which the

client's informed consent is required] and DR 7-101(A)(1) [failing to seek the lawful objectives

of the client]; and, (c) Prof. Cond. R. 1.4(a)(2) [failing to keep the client reasonably informed

about the status of the rnatter] and DR 7-101(A)(1) [failing to seek the lawful objectives of the

client].

Count Two: While representing a personal injury client, the Court records showed that

judgment was entered finding the case was settled and dismissed it without prejudice. The Client

was not advised of this action, and was unable to contact Respondent to obtain an explanation.

The findings against Respondent with regard to this Count were violations of Prof Cond. It.

1.4(a)(1) and Prof. Cond. R. 1.4(a)(2).

Count Three: While representing a personal injury client, Respondent settied a clainr

against the tortfeasor's insurer, but failed to account to the client as to how the settlement funds

were disbursed. The findings against Respondent were: (a) DR 1-102(A)(5) [conduct prejudicial

to the administration of justice]; (b) DR 1-102(A)(6) [conduct that adversely reflects on the

lawyer's fitness to practicel; (c) DR 6-101(A)(3) [neglect];. (d) DR 7-10 i(A)(2) [intentionally

failing to carry out a contract of employment entered into with a client for professional services];

(e) DR 7-1-1(A)(3) [concealing or kmowingly failing to disclose that which he is recluired to

reveal by law]; and, (f) DR 9-102(B)(3) [failing to maintain complete records, all funds,

securities and other properties of a client coming into the possession of a lawyer and failing to

render appropriate accounts to his clients regarding them]



Count Four: T^V^hile representing a personal injury client, Respondent settled a claim, but

he failed to aecount to the client as to how the ftznds ofth.e settlement were actually disbursed.

The findings against Respondent were: (a) Prof.Cond. R. 1.5(a) and DR 2-106(A) [making an

agreement for, charging, or collecting an illegal or clearly excessive fee]; (b) Prof Cond. R.

i_ 15(a) [failing to hotd property of clients or third persons that is in a lawyer's possession

separate from the lawyer's own property, and failing to maintain a record of the date, amount,

payee and purpose of each disbursement made on behalf of such client], DR 9-102 (13)(4)

[failing to promptly pay or deliver to the client the funds in possession of the lawyer which the

client is entitte to receivel, and DR 9-102(B)(3) [failing to render apprapriate accounts to his

client regarding the client's funds; and (c) Prof. Cond.R.8.4 (c) and DR-102(A)(4) [conduct

involving dishonest, fraud, deceit or misrepresentation].

Count Five: Respondent accepted a substantial retainer to represent a client in a criminal

matter. He failed to appear at the arraignment of his client, who then tenninated Respondent

requested the return of the retainer. When the retainer was not returned, the client filed a

grievance. The resulting findings against Respondent were Prof Cond. R. 1.3 and Prof Cond. R.

L 5(b)(1).

Count Six: This matter also involved a personal injury case_ The client's grievance

revolved around his claims that Respondent failed to disclose terms of a settlement offer and that

Respondent misled him regarding the payment of medical bills from a settlement. The findings

against Respondent for this Count were (a) Prof. Cond. R. 1.2(a) [failing to abide with a client's

decisions concerning the objec.-tives of representation and the oneans by which they are to be
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pursuedj; (b) Prof Cond. K 1.4(a)(1); and, (c) Prof. Cond. R. 1.1 S.

The Report also found that Respondent failed to cooperate in the investigation of all of

these grievances, in violation of Gov. Bar R. V, Sec. 4(G) [failing, neglecting or refiasing to

assist in an investigation or hearing cortcerning disciplinary violations].

ARGiIMENT

PRt)POSITIC#N OF LAW N4.1: RESPONDENT'S DESII2E TO ENTER Ilff 0
CONTRACT VF'iTH THE OHifl I.AWYEIt ASSISTANCE PR{}GRAM AND
COUNSELING, AND REQUEST TO PR4Vi.1)E EXCULPATORY AND Mk3'IGA'£I©N
EVIDENCE WARRANTS REOPENING THE RECORD AND RE1kiANDiNG'I'HE
MATTER TO THE BOARD FOR I+t€RT'HER PR(}CEEI3INGS.

liespoudent failed to respond to Relator's investigative requests for inforn3attion regarding

grievances filed against him, and then failed to respond to the Relator's formal Complaint.

I3uring the pendency of the grievance investigations and the proceedings before the Board,

Respondent has been suffering from depression, and has alternately treated with a psychiatrist,

Dr. Ehab Sargeous and Dr. Philip Malvasi, a fitmily practitioner. See Respondent's Affidavit,

attached as Appendix "C". Respondent's depression has resulted largely from the termination of

his marriage and loss of the company of his two nninor children, who moved to South Carolina

with his former wife. Id

Respondent desires an opportunity to present exculpatory evidence to the Board

regarding Counts One throiugh Six brought against him by Relator. Ici He also desires an

opportunity to prevent mitigating evidence against these charges.ln order to attempt to return to

the practice of law, a career which at one time provided a rewarding personal injury practice to

him, Respondent desires to return to the Ohio Lawyer Assistance Program to assist him in



reaching this goal. Respondent is willing to take all actions requested of him by the Program in

order to return to a career that he began in 2985. Respondent vvill also continue treating with

f)rs. Sargeous and Malvasi to assist him in overcoming his depression.

Although timely response and cooperation/participation are required, when Respondent's

mental condition or impairment contributes to his failure to answer and participate in the

proceedings, this Court has sometimes taken a different approach_ In such eircumstances, this

Court has permitted lawyers to move to reopen the proceedings, provide additional evidence in

mitigation of the Respondent's mistonduct, and has even remanded the proce.edings. See, Butler

Courzty= Bar Association v. Portmctn, 116 Ohio St.3d 1450, 2007-Ohio-6842 (court permitting

supplenrentation o€record and remand o€proceedings)

CONCLUSION

Based on the foregoing, Respondent, Joseph David t)hlin, respectfully urges the

Court to consider the evidence offered in his Motion to Supplement the Record and

Midavit and consider remanding the proceedings to the Board for further hearing related

to exculpatory and mitipation eiTidence.

Respectfrxlly

J ` ph'1`i6trence Dull (0409288)
ttorney for Respondent

724 Youngstown Warren Road, Ste. 11
Niles, OH 44446
Tel: 330-652-5006
Fax 334-544-9002
e-mail:



CERTIFTCATE OF SERVICE

A copy of the foregoing Objections was sent by regular U.S. MaH this I Ia day of 7une,

2012, to the following:

Randil J. Rudloff (0005590)
Bar Counsel for Relator
Trumbull County Bar Association
151 East Market Street
P.Q. Box 4270
Warren, OFI44482
Tel. 330-393-1581
Fax:330-395-3831
e-mail: rij.^:.ri3r>'^': '^i, _fi°-yv.>sz ^n_Y.:^

and

Ed,ward L. Lavelle (0003307)
Assistant Bar Counsel for Relator
for Respondent Trumbull County Bar Association

108 Main Ave SW, 5s` Floor
Post Office Box 151
Warren, OH 44482
Tel. 330-373-1035
Fax: 330-392-5419

.=4&cG=.. l,^_. k^r+ wJ_S^e-mail:
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND
RECOMMENDATIONS OF THE BOARD OF

COMMISSIONERS ON GRIEVANCS AND DISCIPLINE OF
THE SUPREME COURT OF OHIO



BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVA.NCES AND DISCIPLIIVE
OF

TIIF SUPREME COURT OF OHIO

In Re;

Complaint against

Joseph David Oblin
Attorney Reg. No. 0031532

Respondent

TrumbuIt County Bar Association

Relator

Case No.11-025

Findings of Fact,
Conclusinns of Law and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

MOTION FOR DEFAULT JllDGit11:'.VT

(j2} 'lliis matter was refeffed to Master Commissioner, Judge W_ Scott Gwin, on

Februai-y 23, 2012, by the secretaly of the Board pursuant to Gov.l3ar R. V, Section 6(F)(2) for

ruling on the Relator's motion for default judgment. Master Commissioner Gwin then proceeded

to prepare a report pursuant to Gov.Bar R. V, Section 6(J). Based on the extent of Respondent's

misconduct; as established by the evidence presented in support of the motion far default

jutlgrnent, and the pr.e,sence of significant aggravating factors, the Master Commissioner

recommends Respondent be peaxnanesrtiy disbarred from the practice of law inOhio_

PROCEDURALMSTORY

(T2f On August 24,2010, the Supreme Court of Ohio iiidefinitslv suspended

Respondent's liccnse to practice law in Disciplinary Caunsel v. Clhlin, 126 Ohio St3d 384,

201 0-Ohio-3826, 934 N.L.2d 323. The prior case involved three counts of misconduct occurring

bettivecn 2002 and 2007, plus counts for failing to cooperate and for failure to pmvide his new



residence and business addresses to the Office of Attorney Services. The €nisco:

acuurred duririg roughly the satne time perisjd as the grior case,

{13} On December 11, 2008, Tamika L. l3erry fidcd a grievance against Responderrt.

4n. Febi:^uary 5, 2009, Carcie B. Stanley faled agcaevance agaiuast Raspondcnt. Oli March 3{?,

2009, Randall L. Miller 1`iled a grievance against Respondent. On July 21, 2009, Tyler Slabategh.

Respondent. On Aptii 27, 2009, Larry L?onaldson ftled a

against Re,spondent, and on Novenitier 5, 2007,1?ennis E. Brake filed a grievance against

Resgonde.nt.

M4} Upon recelpt of each grievance, Relator sent a notice of the filing of the grievance

to ltespondeent, atong with a copy ofthe grievance.

[+^j5} f}n 1•<ebruary 25, 2011, Relator filed its com;

2011, a prolsa.blc cause panel found probable cause for the fcling of a formal

t1€sn Aprfi S,

P int and

ordered the complaint be certified to the Board. On Apri111, 2011, the cvznplaint

for filiug and the Board sent notice by certified mail to Respondent 4€ ilie filing of the cornpla.int,

along with a copy of the complaint. The notice of the ffflng of the complaint advised Respondent

his written answer was due within twenty days after Agril 14, 2@11. The certified mail receipt

3ndicates Resisondent received the complaint crrt April 18, 2011. On Febniwy 22, 2012, Relator

filed its rnatiou for default judgment. itespondent has never filed ari answer or responded in any

other way in this action.

1!'URLNGS OF FACT AN#3 Cf}N+CI.tTS1[3151S OF IAW

Count One--Bearry Matter

}j[6} Tamika L. Berry retained Respondent on or about September 13,2004, to

represent her in a persozaal in,}cny action stemming from an automobile accident on June 22,

2



2{103. Respondent file^d a complaint for personal injury in the Tnunbull Cowsty Court of

Common Pleas on June 22, 2005. Respondent never consulted ivith Berry about the accident or

the possible outoorne of her case. He ciid not notify her of auy court dates or depositions.

{I7} Subsequent3y, ReTandent failed to comply with discovery requests from the

opposing party, and the cotirt granted a motion to compel. Eventually, the opposing party filed a

motion to dismiss the complaint, and on October 10, 2006, Respondent voluntarily dismissed the

case without prejudice.

(¶8} Respondent did not notify Berry that he had voluntarily dismissed her personal

d never re-filcd the eomplaint. Berry tried numerous times to contact Respondent

without success, and when she finally went to his office she iound it closed. She states

Respondent promised to take care of her medical bills but did not do so.

{1191 In Disciplinary Counsel v. Plough, 126 Ohio St.3d 167, 2010-Ohio-3298, the

parties stipulated, and the Board found, Plougli had violated Prof. Cond. R 8.4(d). The Suprene

Court fotuid the misconduct occurred before the cffective date of the Rules. The court concluded

Plougli had violated DR1-102(A)(5), which prohibited the same behavior as the Rule. Id. 114. In .

this matter, Respondent's misconduct in the Berry matter occurred botla during the time guverned

by the Code of Professional Responsibility and the Rules of Professional Conduet. Although the

Relator charged only rule violations, the misconduct is also goverfied by parallel provisions of

the Code of Professional Responsibility.

Respondent's conduct witit regard to the Berry matter vi

provisions of the Rules of Professional Conduct and the Code of Professional Responsibility:

• Prof Cond. R. 1.3 [diligencej; DR 6-101(A)(3) [negleet] and DR 7-101(A)(1) ffailiug
to seek the lawful objectives of the clientj;

• 1'rof Cond. R. 1.4(a)(1) [failing to promptly inform the client of any decision or

3



circumstances with respect to which the client's informed consent is required]; there
is no specific paratlel Code section, but the bebaviflr also falls under DR.1-101(A)(1)
[failing to seekthe-lau=fut objeetives of the clientj; and

ogd. R. 1.4(a)(2)[failing to keep the client reasonably informed about the
of the matter]; there is no specific paraliel Code section, but the behavior also
der 3)IZ. 7-141(A)(1) [failing to seek the lawful objectives of the clierttj.

Count Two--.4tanley Matter

1111) In 2004, Carrie B. Stanley retained. Respondent to represent her in a personal

injury action arising out of an automobile accident that occurred in October, 2003. On February

8, 2005, Respondent filed a personal injury action on behalf of Stanley. On February S, 2008,

the eourt entered judgment finding the case was settled and dismissed it-without prejudice.

MU} Respondent never advised Stanley her ease had been settled and dismissed, aud

she never received any money. Stanley made numerous attempts to contact Respondent

concerningthe pr€rgress ofher case, but was tmstzccessfui. When she went to 12espondent's

office, she found it was closed. Stanley believes Respondent &etiled her case and kept her

money. The record contains no evidenoe regarding the amount of the setttement or whether

tanley had medical bills or other u d

Respondent's conduct with regard to the Stanley violates Prof. Cond. R. 1.4(a)(1)

and Prof. Cond. R. 1.4(a)(2):

Count Three-Miiler Matter

{1[14} Randall L.1tRi11er retained Respondent to represent liim in a perso

after an automobile accident that occurred on September 10, 2004. Miller's grievance does not

date he retained lt.espondent,

{115} Sometime in September 2005, Respondent settled the personal injury cl

the tortfeasor's ins•arer, Nafionwide Insurance Company. Miller owned an insurance policy with

4



A]latate lnsutance Cornpany- Allstate denied Miller's underinsured motorist claim because

Respondent settled the claim without permission. Miller terminated his involvement with

Respondent and retained a new attosney, who advised liirn Respondent should have given Millea

a settlement disbursement sheet at the time the money was distributed from the settlement with

Nationwide. Despite requests, Respondent did not provide a settlement disbursement sheet.

{T16} Attached to the grievance 4es of disbursement checks frorn Nationwide

to Randall Miller and Respondent in the amount of $12,500 and two checks written against

Respondent's Trust Account to Randall Miller in the amoenst of $3,000 and $1,500. Miller states

he has never been advised of how much Respondent kept as his fee and what, if any, bills be paid

out of the settlement fintds. TvliIler does not allege he has unpaid medical bills or

unreimbursed daniages.

{¶17} Respondent's conduct with regard to the Miller matter violates the following:

• DR 1-l02(A.)(5 ) [conduct prejudicial to the administration of justice];

• FJRl-102(A)(5) [conduct that adverse3y reflects on the lawyer's ftness to practice];

, llR6-101(A)(3) {negtect3;

• I'3R7-101(A)(2) [intentionally failing to carry out a cantract a
into with a client for professional services

. DR7-1f3I(A){3} [concealing or knocvingly failing to disclose that which he is required

to reveal by law]; and

• DR9-102(B)(3) [failing to maintain complete records, all fiands, seewities, and other
properties of a client coming into the possession of a lawyer and failing to render
appropriate aecowrts to his clients regarding them].

{4j18} Relator also alleges a violation of DR 9-102(E)(1) jfailing to maiutain the futids

of clients or tlzird persons in an interest-bearing trust account that is established at an eligible

depository institution). Howevei-; the evidenoe shows both cbecks were drawn on accourits titled



Joseph D. Ohliin'£rust and there is no evidence in the record these accounts do not quali#'y as

IC}LTA accounts. Relator did not prove this violation by clear and convincing evidence, and it is

dismissed.

Count Four-Slabaugh Matter

{$19} Tyler Slabaugh's mother retained Respondent in Januaty 2003, to represent

Slabaugh in a personal injury claim resulting out of an automobile accident AThich occurred on

November 11, 2002. In 2008, her claim was setiled for $,8,500. Respondent told Slabaugh her

insurance company, State Farm, had a clai.m foi $5,000 it paid for MedYay, but he had negotiated

with the insurance company and it had agreed to accept $2,500 in repayment. Slabaugh's bill

from. Cortland Clinic was $1,953. Out of the settlement, Respondent retained $4,453 to pay

State Farm and Cortland Clinic. Slabaugh calculated there should be more than $1,200 left for

her after Respondent received his fee of one-third. Respondent told her there were court fees to

deduct, and he gave her a check for $I,OflO.

{TI20} In 2009, Slabaugh received a bill for $1,953 from Cortland Clinic. Slabaugb

alleges both she and her husband attempted to call Respondent, but their calls went to voicemail

and the voicemail box was so full they could not leave messages. Wben they were able to

contact him, Slabaugh asked for copies of the case file, bills, and checks, but Respondent never

provided her with her f le. Respondent did not set up a meeting to discuss the matter as he had

promised.

{Q2 Slabaugh contacted the tortfeasor's insurance company, Iirationwide, and learned

that Nationuide had paid her insurance company directly for the $5,000 R-SedPay. Nationwide

told Slabaugh the $8,500 settlement was for her damages, Respondent's fee, and the Cortland

Clinic bill. Slabaugh believes Respondent kept the $2,500 he claimed to have paid to State Farm

6



and the $1,953 that should have bcen paid to Cortland Clinic, for a total of $4,453 more than his

fee.

{j[22) Respondent's actions occurred both bcfore and after the effective date of the

Rules of Professional Responsibility but Relator cliarged only under the Rules. Pursuant to

Plaz4gh, sapra, the following Code sections parallel the Rule violations. Respondent's conduct

with regard to the Slabaugh matter violates the following provisions of the Rules of Professional

Conduct and the t.-ode of Professional Responsibility:

. Prof. Cond. R. 1.5(a) and DR 2-106(A) [making an agrectnent for, charging, or
collecting an illegal or clearly excessive feel;

* Prof. Cond. R. 1.15(a) tfailing to hold property of clients or third persons that is in a
lawyer's possession separate from the lawyer's own property, and failing to rnaintain
a record of the date, amount, payee, and purpose of each disbursement made on
behalf of suclr client], DR 9-102(B)(4) [failing to promptly pay or deliver to the client
the funds in possession of the lawyer which the client is entitled to receive}, and DR
9-102(S)(3) [failing to render appropriate accounts to his client regarding the client's

funds]; and

• Prof. Cond. R. 8.4(c) and DR 1-102(A)(4) [conduct involving dishoncsty, fraud,

deceit, or misrepresentation].

Count Five-llonaldson A'iatter

{123} Larry Do:ialdson retained Respandent on May 31, 200$, to represent hini in a

misdemeanor theft case. Donaldson gave Respondent a $2,000 retainer, and asked Respondent

to attend the arraigmnent with him. Respondent did not attend the arraignment and sent no one

in his place. After numerous tries, Donaldson's wife contacted Respondent, and informed liirn

Donaldson no longcr wanted Respondent to represent him. Although Respondent promised to

return the retainer within tufo weeks, as of the date of the grievance, Donaldson had not received

a refund of his retaincr nor any other contact from Respondent.

{¶24} Respondent's conduct with respect to the Donaldsor, matter violates P. of Cond.

7



R. 1.3 and Prof. Cond. R. 1.5(b)(I).

{1125} Relator also alleges violations of Prof. Cond. R. 13(b)(2) and Prof. Cond. R. 1.15.

r, Relator has not presented clear and convincing evidence to pe-ove these alleged

violations.

Count Six-Brake Matter

{¶26} Sometime in 2002, Dennis Brake retained Respondent to represent lvin in a

personal injury case arising out of an automobile accident on ivlarch 20, 2002. In March 2004,

another attorney from Respondent's office filed a lawsuit on Brake's behalf Later, the other

y left his position, and Respondent becaxne respot-isible for Brake's lawsuit.

{1127} Brake alleges Respondent received $1,000 from Brake's insurance company for

mecl pay and has improperly held the fiznds for five years. Respondent told Brake not to worry

about the doctor bill because Brake's sister-in-law worked for the doetor, so Iie would write crff

the bill. T1ie doctor bill is $3,391.

{1128} The case went to arbittation several months before Brake filed the grievance on

November 5, 2007. Brake understood he was to receive a certain (unspecified) amotutt.

Thereafter, Respondent infonned Brake he would receive about half what Brake thought he

should receive, based on what he understood from the arbitration diseussion_

(¶2J) Brake asked Respondent for proof there is a settlement offer, and for proof of the

amount, birt Respondent has not provided it. Brake refused to settle uciless he saw a breakdown

of the disbursements, but Respondent did not provide this.

{¶30} Brake alleges Respondent told him Rcspondent had spoken with Dr. Montgomery

about his hill and the doctcsr waived paynrent. ln November 2007, Brake contacted Dr.

Montgomery's office and was informed there was never any agreement that the bill did not need

8



to be paid. Brake alleges on November 5, 2007, Respondent told the cioctor's office the mstter

had not been settled, but Rosp©ndent promised to pay the bill within two weeks, and was not

going to charge Brake a fee for legai seruices.

ffl1 } Respondent's conduct vvith regard to the Brake mattsr has violated I'rof. Cond, R.

1,2(a) [failing to abide with a client's decisions concerning the objcetives of representation and

the iueans by which they are to be pursued}; Prof. Cond. R.1,4(a)(l); and Prof. Cond. R. 1.15.

Respondent's Failure to Cooperate

}4f32) Respondent's conduct with regard to all these grievances has also violated Gov.

Bar R, V, Seotion 4(G) [failing, neglecting, orrefusing-to assist in an investigation or hearing

concertung disciplinarp violations].

MI'I'IGATI '̂VG FACTURS

M33} The record does not contain any evidence of mitigating factors.

AGGI2AVAT[1yG FACTORS

{4134} At icast eight of the nine agaravating factors set forth in BCGD Proc.Reg-

10(F3)(I) are present hare, prior disciplinary offenses; dishonest or selfish motive; a pattern of

miscrniduet; multiple offenses; lack of eooperation in the disciplinary process; refusal to

acknowledgc the wrongN nature of his conduct; vulnerability of and resulting ham to the

victims of the misconduct; and failure to make restitution.

REG43 .1lIVIt ENllED SANCTION OF REi,ATOR

{95} Relator reconunends an indefinite term of suspension.

RI;•C(}11Il1IENf1A1'I[2N 4F MASTER COIYiNIISSI4IVER

{¶36} Based on the record, the Master Commissioner finds an indefinite suspension is

not a severe enough sanction and reconimends pervzanent disbarment.

9
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Pursvant to Gov. Bar Rule V, Section 6(L), the Board of Commissioners on Griev

and 13iscip2ihe of the Supreme Court of Ohio considered this matter on April 13, 2012. 'The

Board adopted the Findings of Fact; Conclusions of Law, and Recommendation of the Master

Commissioner and recommends that Respondent, Joseph David Ohlin, be pemnanently disbared

of law in the State of Ohio. The Board further recommends that the cost of

these proceedings be taxed to the Respondent in any disciplinary order entered, so that execution

mav issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
I hereby ccrtify the foregaingFindi:ags of Fact, Conclusions
of Law, and Recommendations as those of the Board.

eta
ard of Gommissioners on

Grievances and Uiscipline of
preme Court of Ohio
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TF1E SLYPRER+IE COURT OF €3HIO

TRE3MBIILL COIJNT'Y
BAR ASSOCIATION

CASE NO. 2012-0659

Relator

vs

JOSEPH DAVID O1iLIN

Respondent

MO'I'ION TO SUPPLEMENT THE REC()RA
AND TO REMAND PROCEEDINGS TO BOARD

Randil J. Rudloff (0005590)
Bar Coansel for Relator
Trumbull County Bar Association
151 East Market Street
P.O. Box 4270
Warren, OH 44482
Tel. 330-393-1581
Fax:330-395-3831
e-mail: rodlofFrj@gsfirmcom

Joseph Terrence 1?ull (0009288)
Counsel of Record for Respoiident
724 Youngstown Warren Road
Suite 11
Niles, Ohio 44446
Tel. 330-652-5006
Fax:330-544-9002
e-mail:

and

Edward L. Lavelle (0003307)
Assistant Bar Counsel for Relator
Tnimbnll Countv Bar Association
108 iViain Ave SW, 6' Floor
Post Office Box 151
Warren, OH 44482
Tel. 330-373-1035
Fax: 330-392-5419
e-maii: e1^3° ci^ < J3,;=._ 3=



IN `I'IIE SUI'IZElVIE COURT OF OHIO

TRC7MBin.L COUNTY ) CASE NO. 2012-0659
BAR ASSOCIATION )

}
Relator )

)
vs

)
JOSEPH DAVID OH1.IN )

}
Respondent

MOTION TO SI7PPLEMENT T.HE RECI?RD
ANB TO REMAND I'RQCERIIIAFGS TO BOARD

Now comes Respondent, Joseph David Ohlin, by and through counsel, and

hereby moves this couct to issue an order pertnitting Respo^ p exculpatory and

on evidence, contained in the attached Affidavit of Mr. Ohlin, relevant to the

disposition o. tter and to considet'remanding the nratterto the Board of

Commissioners on Grievance and Discipline for presentation of exculpatory and mitigation

evidence: The reasons in support of the application are more fully set forth in the

attaehed memorandum.

Xe4'

E7ol^ph terrence Dall (0009288)
Attorney for Respondent
724 Youngstown Warren Road, Ste. i l
Niles, OH 44446
Phone:(330)652-5006
Fax;(330)544-9002

F,nail: jt+Ialltaw(ii;aol.com
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Relator, Truinbull t;ounty Bar Association, filed its formal complaint in this matter and

Respondent, Joseph David Ohlin, failed to file an answer in the proceedings. Thereupon,

Relator filed a motion for default, which was granted. The Master Commissioner rendered

factual findings, conclusions of law, and a reconunendation of a permanent disbarment.

The Board of Comrnissioners on Grievances and Discipline adopted the Master

Commissioner's report and filed its report with this Court on April 13, 2012.

an order to show cause, Respondent is

Board's report, along with the ins

a

tion is made pursuant to

Gov.Bar. R. V, Section l 1(i3), which in relevant part states:

"The process of procedure under this rule and regulations approved by the
Supreme Court shall be as summary as reasonably may be. Amendments
to any complaint, notice, answer, objections, report, or an order to show
cause may be made at any time prior to the final order of the Supreme
Court. The party affected by the amendment shall be given reasonable
opportunity to meet any new matter presented."tiov.Bar RV (11)(i)).

Additionally, there is precedent for permitting Respondent to supplement the record at the stage

of the proceedings where the Court has issued its Order to Show Cause. in the case Bstter

County Bcrr A.ssc>cication v. Parfttzrnz, 116 Ohio St.3d 1450, 2007-Ohio-6842, the Respondent did

not answer the conrplaint, and the Board of Commissioners on Grievances and Discipline

referred Relator`s motion for default to a master commissioner, who determined respondent,

among other things, had neglected numer rs, failed to refund unearued reetainess,

and misrepresented the receipt of public defender fees. The Board adopted the master

comvnissioner's recommendation of a pern}anent disbannent. This Court pennitted

-2-



respondent to supplement

decided to rema.ud the matter to the Board, perrnitting Mr. Portxnan to present additional

mitigation evidence to the Board, which was later reviewed by this Court: The Gourt's

review resulted in a more appropriate sanction under the circumstances - an indefinite

suspension with credit for time served.l3utler County Bcrt-Associatiorr v. i"orttrr€rr; 121

Ohio St.3d 518, 2409-Ohio-1745; see, also, Columbus &exrAssocia2iorr v. Milles, 96 Ohio

St.3d 74, 2t3Q2-t3hio-3455 (court permitting respondent to supplement the record, and

without remand, reducing the sanction from an indefinite suspension. to a fully stayed

suspension).

In the present case, Respondent regrets h icipate in the disciplinary

process up to this point. He now desires to have the opportunity to present evidence that could

persuade the Boud to not inrpose c disbarment,

an opportunity to prepare to start his career anew. This and other information should be

considered by the Court before its decision is rendered. Thus, consistent with the procedural

rules and case law, Respondent should be permitted to supptement the record. AdditionalIy,

Respondent`s newly-submitted exculpatory and ren some

the GourYs determination as to whether this matter should be remanded for further

consideration by the Board. (See, Affickavit ofJoseph David Oh1in, attached hereto and made a

part hereof).

For the foregoing reasons, Respondent respectfully urges this Court to issue an

order permitting Respondent to supplement the record with his Affidavit of additional evidence

so that this Court may determine whether the case should be remanded to the Board for further

-3-



eonsideration.

,9-6ph Terrence Dull (0009288)
'Pfttorney for Respondent
724 Youngstown Warren Road, Ste. 11
Niles, OH 44446
Tel: 330-652-5006
Fax: 330-544-9002
e-mail: ;<,^iffi: -4da.-0.c^;€r^

CER CATE OF SERVICE

A copy of the foregoing Motion was sent by regular U.S. Mail this 11'h day of June,

2012, to the following:

Randil J. Rudloff (0005590)
Bar Counsel for Relator
Trumbull County Bar Association
151 East Market Street
P.O. Box 4270
Warren, OH 44482
Tel. 330-393-1581
Fax:330-395-3831
e-mail: rudloffrj@gsfnm.com

and

Edward L. I.avelle (0003307)
Assistant Bar Counsel for Relator
for Respondent Trwsibull County Bar Association
108 Main Ave SW, 6'" Floor
Post Office Box 151
Warren, OH 44482
Tel. 330-373-1035
Fax:330-392-5419
e-makl. :ta .^csaeg, 1119MI-1-. I.Cc111?
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APPENDIX C

AEFIDAUIT OF JOSEPH DAVfD OHLIN IN SUPPORT OF
OBJECT^ONS A11EI? MOTION TO SUPPLEMENT RECORD
AND TO REMAND PROCEEDINGS TO THE BOARD OF

COMMISSIONERS ON GRIEVANCES AND DISCIPLINE



IN TBE SUPREME COURT OF C}f-itL3

TR[IIvfBi}LL CC}LTNTY ) CASE NO. 20I2-0659
BAR ASSOCIATION

Relator

vs

JOSEPH DAVID t}HI..TN

Respondent

Ai?FL!?AVIT OF JOSEPH DAVID OHI iN IN SUPPORT OF OBJECTIONS ANI?
MOTION TO SUPPLEMENT RECORD AND TO REMAND PROCEEDINGS TO Tli[E

B{}AI213! OF COMMISSIONERS ON GREE: VANGES AND DISCIPLINE

STATE OF OHIO

COUNTY OF TRi.tivl6LTLL

}
)
}

SS:

Now comes Joseph David Ohlin, being first duly sworn, who deposes and says:

That he is tize Respondent in the within action, and that he has personal knowledge of the

facts contained herein;

That he has been suffering from depression, and has alternately treated with a

psychiatrist, Dr. Ehab Sargeous and Dr. Philip Malvasi, a family practitioner;

That his depression has resulted largely frorer the terarinatioa of his marriage and loss of

the camwariy of his two aniiaor children, who moved to South Carolina with his former

-t-



tivife.

4. That his depression has interfered with his ability to maintain his practice of law, and has

prevented hitn fresm previously engaging in the investigation and prosecution of the

grievances which are the subject of this disciplinary proceeding;

5. That he has exculpatory infarmation he desires the Board to consider with respect

grievances designated as Counts One through Six in this proceeding;

6, With respect to Count One, Respondent

Berry concerning the accident and other Plaintiffs in the litigation which is the subject of

said f3rievance after the case was referred t€r him by another lawyer. The facts of the €ase

indicated a serious question as to liability. He was subsequently unable to contact the

Grievant and other PlaintitN and because he could not locate them, he was forced to

voIuntarily dismiss the case without pre}udice on October 10. 2006;

7. With respect to Count Two, he represented the Grievant conce 0 cibile

accident that occurred in £lctober, 2ow, and denies re€eiving any monies

as alleged by the Grievant

S. With respect to Count Three, he states that he referred the Grievant to ids new attarney.

Prior to the referral, he assisted the Grievant by advancing med-pay payments to Grievant

to cover checks the Grievant had written that €oald not he paid because of insufficient

funds. Respondent does not have the file in his poesession;

9. With respect to Count Four; Respondent states that he kept the Grievant's husband fully

informed of all negotiations. He had a meeting with the Grievant's husband at Aladdin's
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Restaurant in Boardman, Ohio to discuss negotiations with him, and the Grrievant's

husband is well aware that Respondent did not hold onto $4,453.00 more than the fee to

which he was entitled;

10. With respect to Count Five, Respondent states that this case was not originally charged as

a misdemeanor, as the Grievant alleges. The Grievant was initially charged with a felony

for theft of diesel fuel in Pennsylvania. Respondent personally met with the ^`ir^.evant at

his residence and reviewed the police report and investigation with him. Grievant knew

that Respondent would not attend the arraignment with him, even though Resgondent had

prepared a Pro Hac Vice Motion. Respondent and Grievant had discussed and agreed that

Respondent would return only a portion of the retainer. Respondent previously

successfully represented €'rrievant's famity on numerous serious matters, including the

wrongful death of Grievant's son, and a serious back injury to Grievant's wife.

egard to Count Six, Respondent's claim went through an arbitration proceeding,

but the arbitration award was appealed by the insurer. Subsequently, the Grievant agreed

to seEtle for a lesser amount, and signed a settlement agFeement_ Respondent was aware

that Grievant's sister-in-law worked for Chiropractic Physician Thomas Montgomery,

and stated that the doctor might be witling to negotiate some part of his fee. Respondent

never stated that Dr. Montgomery waived his payment;

12. Respondent previoatsly entered into the Ohio Lawyers Assistance Program,

complete same. Respondent is now willing to re-enter the program and perform whatever

tasks are necessary to prepare bim to re-enter the practice of law.



Further, Affiaut sayeth naught.

Sworn to before me and subscribed in
at Niles, Qhio.
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