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INTRODUCTION AND SUMMARY OF ARGUMENT

This matter is before this Court as a certified conflict and as a discretionary

appeal. It presents an issue of statewide concern: must a trial court consider the least

severe sanction consistent with the rules of discovery before imposing a sanction when

the state fails to disclose discoverable evidence? In Lakewood v. Papadelis (1987), 32

Ohio St.3d 1, 5, 511 N.E.2d 1138, 1142, this Court held that "a trial court must inquire

into the circumstances surrounding a discovery rule violation and, when deciding

whether to impose a sanction, must impose the least severe sanction that is consistent

with the purpose of the rules of discovery." In the twenty five years since Lakewood,

trial and appellate courts have routinely applied its holding. However, some courts have

questioned whether or not Lakewood is applicable to violations by the prosecution. This

case provides this Court the opportunity to address that question.

In State v. Darmond, 8th Dist. Nos. 96373 and 96374, 2011-Ohio-616o, the

Eighth District Court of Appeals affirmed a trial court's order dismissing a case with

prejudice for a discovery violation. The violation was neither willful nor material. In

affirming, the Eighth District found that the "least severe sanction" language from

Lakewood did not apply to state discovery violations. The Darmond decision is in

conflict with both the Third District Court of Appeals opinion in State v. Engle, 166 Ohio

ApP.3d 262, 85o N.E.2d 123, 2oo6-Ohio-i884, and the First District Court of Appeals

opinion in State v. Siemer, Hamilton App. No. C-o6o604, C-o6o605, 2007-Ohio-46oo.

The Darmond decision is inconsistent with the purpose of Crim. R. i6 and promotes

unpredictability in the application of the criminal rules. Crim. R.i6 (A) states that the

purpose of the rule is to "provide all parties in a criminal case with the information

necessary for a full and fair adjudication of the facts, to protect the integrity of the

i



justice system and the rights of defendants, and to protect the well-being of witnesses,

victims, and society at large." This goal can hardly be accomplished if trial courts can

arbitrarily impose the most severe sanction without consideration of readily available

alternatives.

Crim. R. 16, this Court's precedent, and precedent throughout Ohio support

answering the certified conflict in the affirmative. Ohio is in need of a consistent

approach to discovery violations. Both parties are entitled to a fair trial, and that cannot

be accomplished when the parties are subject to different rules. Therefore, the State of

Ohio requests this Honorable Court answer the certified question in the affirmative,

adopt the State's proposition of law, and hold that trial courts must inquire into the

circumstances surrounding a discovery rule violation and, when deciding whether to

impose a sanction, must impose the least severe sanction that is consistent with the

purpose of the rules of discovery.

STATEMENT OF THE CASE

On August 11, 201o, Demetrius Darmond and Iris Oliver, were indicted by the

Cuyahoga County Grand Jury with the following: one count of Trafficking Drugs in

violation of R.C. § 2925.03(A)(2) with a Juvenile Specification, R.C. § 2925.oi(BB), a

felony of the second degree, and one count of Possession of Drugs in violation of R.C §

2925.ii(A) a felony of the third degree. Demetrius Darmond was also indicted with one

count of Possessing Criminal Tools in violation of R.C. § 2923.24(A), a felony of the fifth

degree, and two counts of Endangering Children, R.C. § 2919.22(A), misdemeanors of

the first degree.

Darmond and Oliver were arraigned and the case proceeded to a bench trial on

February 1, 2011. During trial the attorneys made an oral motion to dismiss the case
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with prejudice due to an alleged discovery violation. The trial court granted the motion

after the first witness testified. The State appealed the dismissal. The Eighth District,

relying on a case from the Seventh District Court of Appeals, refused to apply Lakewood

v. Papadelis (i987), 32 Ohio St.3d 1, 511 N.E.2d 1138, to discovery violations by the

prosecution. Darmond at ¶i8. The Eighth District affirmed in light of its flawed

application of this Court's decision. State v. Darmond, 8th Dist. Nos. 96373 and 96374,

2oii-Ohio-6i6o. The State sought a discretionary appeal with this Court is OSC 2012-

oo8i.

The State filed a motion to certify a conflict between Darmond and the Third

District Court of Appeals opinion in State v. Engle, i66 Ohio App.3d 262, 85o N.E.2d

123, 20o6-Ohio-1884, and the First District Court of Appeals opinion in State v. Siemer,

Hamilton App. No. C-o6o604, C-o6o605, 2oo7-Ohio-46oo. The Eighth District granted

the State's motion and certified a conflict. The State filed a notice of certified conflict

with this Court is case number OSC 2012-0195•

On April 4, 2012, this Court determined that a conflict existed and also accepted

the State's discretionary appeal in OSC 2012-oo8i. This Court consolidated the two

cases.

STATEMENT OF FACTS

Ohio Bureau of Criminal Identification and Investigations (BCI) Special Agent

Patricia Stipek testified for the State of Ohio. Agent Stipek has been a narcotics agent for

twenty one years. (Tr. 28, 41). On March 13, 2oio Agent Stipek was involved with a

package interdiction at FedEx in Richfield, Ohio. (Tr. 28-29, 31). She was there based

on a tip from the sheriffs department that a drug package was due to come in. (Tr. 29).
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During her interdiction, she found three drug packages containing marijuana. (Tr. 29,

49).

The first package was addressed to a Cleveland location other that 16210

Huntmere, Cleveland, Ohio. (Tr. 42, 49, 55). The second drug package was the one

delivered to the Defendants at 1621o Huntmere, Cleveland, Ohio and the subject of the

indictment. (Tr. 29). The third package was addressed to a Lorain County address. (Tr.

59). All three packages had separate addresses on them. (Tr. 30). All three packages

had similar packaging. (Tr. 58, 6o).

The second package, the target package for this case, was addressed to Tasha

Mack, 1621o Huntmere, Cleveland, Ohio. (Tr. 29, 49-50, 56). This second package was

packed the same as the first and third ones found. (Tr. 29-30, 42). Agent Stipek

obtained a search warrant to open the target package and took photographs on the

contents. (Tr. 30, 32-33). The search warrant only referenced this one particular

package. (Tr. 71). The packaging inside the delivery box contained birthday wrapping

paper, a blue card that was opened and marijuana. (Tr. 31). Exhibits 3-7 show pictures

of the box and its contents. (Tr. 32-33). Agent Stipek then delivered the package to the

Cuyahoga County Sheriffs Department. (Tr. 32). Agent Stipek acted as backup during

the Sheriffs controlled delivery to the Defendants at 1621o Huntmere, Cleveland, Ohio

on March i6, 2010. (Tr. 33-35).

In researching the sender for the package, Agent Stipek, found the package was

sent from a Kinko's in Tempe Arizona and not from the return address listed on the

package. (Tr. 34-35).

On March 17, 2010, Agent Stipek was again doing package interdiction and the

FedEx in Richfield, Ohio. (Tr. 36). Agent Stipek found four packages that were packed
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similar to the original three. (Tr. 44-45, 61-62). These four additional packages,

ineluding the original three, were sent from Kinko's in either Tempe or Phoenix,

Arizona. (Tr. 45). Out of these four, one was addressed to Sonya Byrd, 162io Huntmere,

Cleveland, Ohio; two were Lorain County addresses, and the fourth to another Cleveland

address. (Tr. 37, 5o, 62-63). At least three of the four had similar packaging to the

March 13th packages. (Tr. 64-65).

Agent Stipek again obtained a search warrant for the March 17th Huntmere

package, opened the package, took pictures (exhibits 8-13), saw that it was packaged

exactly the same as the target package and then delivered it to the Cuyahoga County

Sheriffs Office. (Tr. 36-37, 67). This package was originally sent from a Kinko's in

Phoenix, Arizona. (Tr. 38). The handwriting on this box and the target package

appeared to be the same. (Tr. 40).

Agent Stipek made separate reports for each package. (Tr. 46, 66). In those

separate reports, she did not reference any of the other packages found, except to the

Huntmere address because the two had the same address. (Tr. 70). Agent Stipek did not

participate in any follow-up with those other five packages and does not know if

prosecution resulted. (Tr. 47).

During Agent Stipek's testimony, there were several side bars in which defense

counsel made a motion to dismiss. They renewed this motion after Agent Stipek's

testimony. (Tr. 74). The basis for the motion was that the discovery during trial of five

additional deliveries, similar to the ones in question at trial, was exculpatory

information and that the only remedy was dismissal. (Tr. 76).

"The reason I ask for a dismissal is it is exculpatory information from this defense

attorney's standpoint, and it provides us an opportunity to question other witnesses, to
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question law enforcement professionals, to prepare a more adequate and vigorously

defense for our clients, and certainly important to know. We're now at the beginning of

trial and we - - it can't be made good now .... The only remedy would be to get this

information, permit us time to follow up with it, and then prepare an adequate defense,

and it just too late in the game to do that, just too late in the game." (Tr.76- 77):

The court granted this motion and barred the State from future prosecution. (Tr.

92). In so granting, the court held that the information about the other five packages

should have been provided to the defense. (Tr. 89-92). The court though never

considered any other remedy. Id.

LAW AND ARGUMENT

CERTIFIED CONFLICT QUESTION: DOES THE HOLDING IN
LAKEWOOD V. PAPADELIS, 32 OHIO ST.3D 1, 511 N.E.2D 1138
(1987), APPLY EQUALLY TO INSTANCES WHERE THE STATE
HAS COMMITTED A DISCOVERY VIOLATION?

PROPOSITION OF LAW I: A TRIAL COURT IS REQUIRED TO
IMPOSE THE LEAST SEVERE SANCTION THAT IS
CONSISTENT WITH THE PURPOSE OF THE RULES OF
DISCOVERY AFTER AN INQUIRY INTO THE CIRCUMSTANCES
PRODUCING AN ALLEGED VIOLATION OF CRIM. R. 16.

L Summary ofArgument

Crim. R. i6 is meant to provide equality and fairness to the criminal justice

system. This goal cannot be accomplished when defendants and prosecutors are subject

to a different set of ruies; different rules encourage inconsistency. When either pariy

fails to comply with their Crim. R. i6 responsibilities, the trial court should consider the

circumstances of the violation and apply the least severe sanction that is appropriate to

address the noncompliance. This idea of uniformity is supported by the language of
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Crim. R. 16 as well as precedent from this Court and the majority of appellate courts

throughout Ohio.

H. Crim. R. 16

A. Original Crim. R. 16

Crim. R. i6 became effective on July 1, 1973. The rule remained unchanged until

2010. As it is relevant to the issue before this Court, Crim. R. i6 originally stated the

following:

"(A) Demand for discovery

"Upon written request each party shall forthwith provide the discovery
herein allowed. Motions for discovery shall certify that demand for
discovery has been made and the discovery has not been provided.

"(D) Continuing duty to disclose

"If, subsequent to compliance with a request or order pursuant to this rule,
and prior to or during trial, a party discovers additional matter which
would have been subject to discovery or inspection under the original
request or order, he shall promptly make such matter available for
discovery or inspection, or notify the other party or his attorney or the
court of the existence of the additional matter, in order to allow the court
to modify its previous order, or to allow the other party to make an
appropriate request for additional discovery or inspection.

"(E) Regulation of discovery

"(3) Failure to comply. lf at any time during the course of the proceedings
it is brought to the attention of the court that a party has failed to comply
with this rule or with an order issued pursuant to this rule, the court may
order such party to permit the discovery or inspection, grant a
continuance, or prohibit the parry from introducing in evidence the
material not disclosed, or it may make such other order as it deems just
under the circumstances."
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Crim. R. i6 (E)(3) gave a trial court fairly broad authority to regulate discovery and take

action for noncompliance. However, precedent supports that the trial court should apply

the least severe sanction available for violations from either party.

In State v. Howard (1978), 56 Ohio St.2d 328, 383 N.E.2d 912, this Court was

asked to review a decision by the Tenth District Court of Appeals in which the appellate

court reversed a conviction due to an alleged state discovery violation. In that case, the

state called a rebuttal witness but did not provide that witness' name on its witness list.

The trial court offered to grant a continuance, but after an extensive voir dire of the

rebuttal witnesses, no continuance was requested. Id. at 332. This Court noted the trial

court's offer of an alternative remedy and held that the trial court was not required to

exclude the rebuttal testimony.

In State v. Parson (1983), 6 Ohio St.3d 442, 453 N.E.2d 689, this Court reviewed

a state discovery violation. In that case, the state inadvertently failed to provide defense

with a statement made by a co-defendant. Applying an abuse of discretion standard, this

Court noted that a trial court is "not bound to exclude [nondisclosed discoverable

material] at trial although it may do so at its option. Alternatively, the court may order

the noncomplying party to disclose the material, grant a continuance in the case or

make such other order as it deems just under the circumstances." Id. at 445. This Court

then considered whether the trial court abused its discretion. In doing so, this Court

considered whether or not the violation was willful and if the defendant was prejudiced

as a result of the nondisclosure. Parson was decided four years before Lakewood v.

Papadelis, 32 Ohio St.3d 1, 511 N.E.2d 1138 (1987).

In Lakewood, this Court was asked to review a discovery sanction that was

imposed against the defense. Defendant Papadelis was charged with violating a
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municipal ordinance. Defense counsel filed an initial request for discovery and later

filed a motion to compel. The prosecutor provided discovery and filed a reciprocal

demand. Defense counsel did not provide discovery. During trial, defense counsel called

a witness to the stand. The prosecutor objected and informed the court that defense

counsel did not provide a witness list or any other discovery. Defense counsel admitted

that he failed to respond. Due to the Crim. R. i6 violation, the trial court excluded all of

Papadelis' witnesses. Papadelis appealed and the Eighth District reversed the conviction

because the city had failed to file a motion to compel. This Court was asked to consider

whether a moving party is required to file a motion to compel before a trial court could

impose a discovery sanction.

Once it was established that a sanction could be imposed, this Court was next

asked to consider whether or not the sanction was appropriate. This Court noted that

"Crim.R. 16(E)(3) provides a range of sanctions which the trial court, in its discretion,

may impose on a noncomplying party." Lakewood at 4. The Lakewood Court expressed

concern that the severe sanction of excluding all of a defendant's witnesses would

interfere with a defendant's constitutional right to present a defense. To that end, this

Court held that "a trial court must inquire into the circumstances surrounding a

violation of Crim.R. i6 prior to imposing sanctions pursuant to Crim.R. 16(E)(3).

Factors to be considered by the trial court include the extent to which the prosecution

will be surprised or prejudiced by the witness' testimony, the impact of witness

preclusion on the evidence at trial and the outcome of the case, whether violation of the

discovery rules was willful or in bad faith, and the effectiveness of less severe sanctions."

Id. (Emphasis added). This Court went on to state that a trial court "must impose the

least drastic sanction possible that is consistent with the state's interest. ***We hold that
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a trial court must inquire into the circumstances surrounding a discovery rule violation

and, when deciding whether to impose a sanction, must impose the least severe sanction

that is consistent with the purpose of the rules of discovery." Id. at 5.1

In State v. Parker (1990), 53 Ohio St.3d 82,558 N.E.2d 1164, this Court applied

Lakewood and Parson to a state discovery violation. The Parker court noted that a

"sanction should not be imposed under Crim.R. 16 unless the prosecutor's

noncompliance is of sufficient significance [to] result in a denial of defendant's right to a

fair trial." Id. at 86. This Court went on to state that a "trial court must inquire into the

circumstances producing the alleged violation of Crim.R. i6. The court is required to

impose the least severe sanction that is consistent.with the purpose of the rules of

discovery." Id. citing Lakewood v. Papadelis (1987), 32 Ohio St.3d 1, 5, 511 N.E.2d 1138,

1141.

In 2008, this Court again applied the Parson factors to a state discovery violation

in State v. Hale (2008), it9 Ohio St.3d ii8, 20o8-Ohio-3426, 892 N.E.2d 864. In Hale,

the state failed to disclose an oral statement by a co-defendant. This Court stated that

"Parson established guidelines for evaluating the trial court's exercise of discretion in

this area: 'Where, in a criminal trial, the prosecution fails to comply with Crim.R.

16(B)(i)(a)(ii) by informing the accused of an oral statement made by a co-defendant to

a law enforcement officer, and the record does not demonstrate (i) that the

prosecution's failure to disclose was a willful violation of Crim.R. i6, (2) that

foreknowledge of the statement would have benefited the accused in the preparation of

1 In Lakewood, this Court went on to state that exclusion may be a proper remedy in
some circumstances but may not be used to completely deny a defendant his right to
present a defense.
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his defense, or (3) that the accused was prejudiced by admission of the statement, the

trial court does not abuse its discretion under Crim.R. 16(E)(3) by permitting such

evidence to be admitted.' [citation omitted]." Hale at ¶i15. This Court affirmed, finding

that the Parson factors were not met.

As noted above, this Court has previously applied the "least severe sanction"

language to state discovery violations. It is an equitable remedy as the state and the

defendant are each entitled to a fair trial. This Court should continue to hold that trial

courts must inquire into the circumstances producing the alleged violation of Crim.R. 16

and impose the least severe sanction that is consistent with the purpose of the rules of

discovery. State v. Parker (1990), 53 Ohio St.3d 82, 558 N.E.2d 1164

B. Amended Crim. R. 16

On July 1, 2010, this Court unanimously adopted a new version of Crim. R. i6.

As it is relevant to the issue before this Court, Crim. R. i6 now states the following:

"(A) Purpose, Scope and Reciprocity. This rule is to provide all
parties in a criminal case with the information necessary for a full and fair
adjudication of the facts, to protect the integrity of the justice system and
the rights of defendants, and to protect the well-being of witnesses,
vii,tiiiiS, and SGCi2 y at iarge. All uii^ieo ariu re3riec5 are siibjci;i, iva a

standard of due diligence, apply to the defense and the prosecution
equally, and are intended to be reciprocal. Once discovery is initiated by
demand of the defendant, all parties have a continuing duty to supplement
their disclosures.

(L) Regulation of discovery.

(i) The trial court may make orders regulating discovery not inconsistent
with this rule. If at any time during the course of the proceedings it is
brought to the attention of the court that a party has failed to comply with
this rule or with an order issued pursuant to this rule, the court may order
such party to permit the discovery or inspection, grant a continuance, or
prohibit the party from introducing in evidence the material not disclosed,
or it may make such other order as it deems just under the circumstances."
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The new Crim. R. 16 clearly indicates this Court's intention that the rule be applied in a

fair and equitable manner. Crim. R. 16(A). The revised version also requires a trial court

to impose a sanction commensurate with the circumstances of the violation. Crim. R.

16(L)(i). The revisions to the applicable portions of Crim. R. 16 remain consistent with

this Court's decisions in Parson, Lakewood, and Parker. Therefore, those decisions

should be uniformly applied for any discovery violation.

M. Conflict cases

The vast majority of courts in Ohio have applied the "least severe sanction"

language from Lakewood to cases that involve a state discovery violation. However, a

conflict currently exists over the application of this Court's holding in Lakewood v.

Papadelis (1987), 32 Ohio St.3d 1, 5, 511 N.E.2d 1138, 1142, to state discovery violations.

In Darmond, the Eighth District has now joined the Seventh District in holding that

Lakewood does not apply to state discovery violations.

In State v. Siemer, Ist Dist. No. C-o6o604, C-o6o605, 2007-Ohio-46oo, the First

District Court of Appeals reversed a trial court's order granting a defendant's motion to

dismiss due to a discovery violation. In that case, like the instant case, both the defense

and prosecution did not know about the additional evidence. The evidence at issue

involved nearly 20 minutes of missing videotape from a police cruiser which was not

provided to either the prosecution or the defendant. The violation was discovered during

trial. The defendant moved to dismiss the case and the prosecution requested a

continuance. The trial court heard arguments from both parties and granted the motion

to dismiss. Id. at ¶4. The prosecution appealed.

In considering the State's appeal, the First District applied this Court's decision

in Lakewood v. Papadelis (1987), 32 Ohio St.3d 1, 511 N.E.2d 1138. The First District
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recognized that the "Lakewood balancing test was created in the context of a discovery

violation committed by the defendant" but found it was "nonetheless relevant and

equally applicable to cases involving discovery violations committed by

the state." Siemer at ¶9. (Emphasis Added). The First District found that multiple Ohio

appellate courts have also applied Lakewood to state violations. Id. at fn.5 citing State v.

Jennings, ist Dist. No. C-o3o839, 2004-Ohio-3748; State v. Palivoda, uth Dist.

No.20o6-A-ooi9, 2oo6-Ohio-6494; State v. Shutes, 8th Dist. No. 86485, 2oo6-Ohio-

1940; State v. Engle, 166 Ohio App.3d 262, 2oo6-Ohio-1884, 85o N.E.2d 123; State v.

Thacker, 2nd Dist. Nos.2004-CA-38 and 2004-CA-67, 2005-Ohio-2230; State v.

Wilson, 6th Dist. No. L-o2-1178, 2003-Ohio-2786; State v. Savage, ioth Dist. No.

o2AP-2o2, 2002-Ohio-6837; State v. Hoschar, Sth Dist. No.2001CAo0322, 2002-Ohio-

4413; State v. Pitts, 4th Dist. No. 99 CA 2675, 20oo-Ohioi986. Applying Lakewood, the

First District agreed with the state and reversed the trial court's dismissal. Siemer at

¶io.

In the instant case, the Eighth District refused to apply the Lakewood "least

severe sanction" standard because the prosecution committed the violation rather than

the defendant. State v. Darmond, Cuyahoga App. Nos. 96373 & 96374, 2011-Ohio-616o,

¶18. The facts in Darmond and Siemer are similar in that neither case involved a willful

violation by the prosecution. The Eighth District's decision is in conflict not only with

Siemer but with the other districts throughout this State as noted in the Siemer

decision. The trial court in this case did not consider any remedy other than dismissal

with prejudice. (Tr. 89-92). Applying Lakewood, such an act constitutes an abuse of

discretion. While dismissal may be appropriate in some instances, such a drastic action
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must be taken with the utmost caution and after compliance with the analysis set forth

in Lakewood.

Darmond is also in conflict with State v. Engle, 166 Ohio App.3d 262, 2oo6-

Ohio-i884, 85o N.E.2d 123. In Engle, the Third District Court of Appeals reversed a

trial court's order granting a defendant's motion to dismiss based upon a discovery

violation by the prosecution. In Engle, the prosecution failed to provide the defendant

with a copy of the audio recording of a drug transaction. Id. at ¶4. The defendant filed a

motion to dismiss which the trial court granted without providing the prosecution the

opportunity to respond. Id. at ¶5.

The State appealed. The Third District applied Lakewood and held that the trial

court was required to inquire into the circumstances of the violation and to "impose the

least severe sanction that is consistent with the purpose of the rules of discovery." Id. at

¶8 citing Lakewood, 32 Ohio St.3d i. The Third District found that the trial court did not

make an appropriate inquiry into the violation and that it did not "properly balance the

need to impose a sanction with the purpose of the discovery rules, as required under

[Lakewood v.] Papadelis." Id. at ¶io. The Third District reversed, holding that the trial

court "erred in dismissing the charges against Engle due to the state's discovery

violation; the sanction imposed was not the least severe sanction available that is

consistent with the purposes of the discovery rules." Id. at ¶12.

Darmond, Siemer, and Engle are in conflict. While the vast majority of Ohio

appellate courts have applied Lakewood to state discovery violations, the Eighth District

has repeatedly refused to do so. This position is unsupported by Crim. R. i6 or this

Court's precedent and should be reversed. The trial court's failure to consider and apply
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a more appropriate sanction was an abuse of discretion which prevented the State from

ever prosecuting Darmond and Oliver for their criminal acts.

IV. Application

In this case the Eighth District Court of Appeals affirmed a trial court's order

dismissing a case with prejudice for a discovery violation. State v. Darmond, 8th Dist.

Nos. 96373 and 96374, 2011-Ohio-616o. The violation was neither willful nor material.

During a bench trial in a drug trafficking case, the prosecution and defense were both

surprised to learn that law enforcement officers interdicted additional packages. The

additional packages were not the subject of the trial. The trial court found that the

packages could have been either "inculpatory or exculpatory" and were discoverable.

Because the information was not provided to the defense, the trial court dismissed the

case with prejudice. The Eighth District affirmed, finding Lakewood inapplicable to

discovery violations by the prosecution. Id. at ¶i8.

The instant case is a clear example of the need for an equitable remedy. There

was no willful violation and only mere speculation that the report(s) would have had any

benefit to Darmond. The State was unaware that law enforcement officers interdicted

additional similar packages. Darmond was not on trial for the additional packages and,

as noted by the court, there was an equal likelihood that the packages would have been

inclupatory. Despite the minimal importance of the additional packages, the trial court

imposed the most severe sanction possible on the state without consideration of readily

available alternatives. The equitable application of Lakewood could have prevented the

extreme result that occurred in this case. The Eighth District's failure to apply

Lakewood to this case is reversible error.
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CONCLUSION

The State respectfully requests this Honorable Court adopt the State's

proposition of law, answer the conflict issue in the affirmative, and hold that trial court's

must inquire into the circumstances surrounding a discovery rule violation and, when

deciding whether to impose a sanction, must impose the least severe sanction that is

consistent with the purpose of the rules of discovery.

Respectfully submitted,

WILLIAM D.IVIASON
Cuyahoga County Prosecuting Attorney
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Westl.awd

Slip Copy, 2011 WL 5998671(Ohio App. 8 Dist), 2011 -Ohio- 6160
(Cite ase 2011 W1.8998671(Ohio App. 8 Dist))

C$I13CK OfiIO STJPRE)V1S COURT RULES FOR
REPORTING OF OPINIONS AND WSIGHT OF
LEGAL AUTHORI'1'X,

Coutt of Appesls of Ohio,
Eighth District, Cayahoga County.

STATE of Ohio, Plaintiff-tlppellant
V.

Demetrius DARMOND,,Defbndant Appellee.

Nos. 96373, 96374.
DecidedDao, 1, 2011.

4nmea1fi9mMe
of Common Pleas, Case No. CR-540709.
Wllliam D. Mason, Cuyahoga County Prosecutor
By'Matthew Waters, Assistant County Proseoutor,
Clevelaud, OH, for appellant.

Patricia• J. Smith, Jeffi•ey P. Hastings, Cleveland,
01-[, for appellee.

Heforc JONES, J., BOYLE, P.J., and SWEENEY, J.

LARRY A. JONES, J.
*1 {11} Plaintiff-appellant, the atate of Ohio,

appeals &om the trial cotut's judgment dismisaing
the case with prejudice for a dlacovaty violation.
9: e af ^.n.

1. Proaedural lIistory and Facts
{¶ 2} Defendants•appollees, Dematriue Dar-

mond and Iris Oliver, were jointly indicted in Au-
gast 2010. Both defmtdants were ahergod with diug
trafficking and drug possession, and Aarmond was
additional^v charged with possessing eriminal tools
and endangering children,n+l The charges
stemmed tYom the oonhrolled dolivery of a FedRx
package oontaining marijuana to 16210 Huntnlere,
Clevoiand, Ohio.

Page 1

FNI. Darmond had pre'vlbusly been under
indictment in Case No. CR-535469 for the
same ehatges. That case was dismissed
without prejudira by the state on August 9,
2010; "for iinthor investigation" Thc sttate
re-indicted bim in this casc on August 11,
2010.

{q 3} The defendants waived their riglxt to a
jury trial and the case proceeded to a bench trial.
Tho state presanted the tastlmony of Spacial. Agent
patriola Stipek. On Maroh 13, 2010, Stipek was in-
volved wlth a package. interdiction at a FadEx facil-
ity. She retdeved _three packages at that time, in-

as
was addressed to "fasha Mack:' The packages
were all dostined fur.difYercat addreases. They all
had similar packaging.

{14} Stlpek obtained a search warrattt for the.
paokage destined for Huntmere. 7nside was a pack-
age w'rapped in happy bhthday paper and an anvel-
ope; marljuana was in the erivelope.

.(15) On March 17, 2010, Stipok did another
paokaga iatexdiction at the satno Fedlix facility and
retrie*, four' packages, sucluding the targeted one
that was addrossed to "Sonya Byrd" at 16210
Tduatmere. Stipek tostified that the four paokagas
were similar !o the packages she had retrloved on
Maroh 13.

{¶ 6) 'fhe speciel agent obtahted a search war-
rant for the second package destined for Huntmere.
The contents were elmilar to the first package
deathtod for Huntmere--o paokage w'rapped in
hapbirthday paper and an anvclope ivith
mar^aana in it.

(17) Stipek made a sepatato report for each of
the seven gaokages, bnt wlth the exception of the
two Hunhuuere packages, did not referance the othar
packages. The record demonstrates that neither the
statc nor defense had knowledge of tho other five

® 2012 Thomson Reuters. No CIaimto Orig. US Gov, Works.
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package.a. Stipek did not have the additional reports
with her at tnal and was unable to tastity about any
investigation rela{ive to those packages. Because of
this "surprgse," the defense moved to dismiss The
casc. The court heid the. request in abayance, al-
lotfed for complate examinatlon of Stipak, then re-
eonaldered the defense request and gt•anted it.

(1 8) In dismissing the oase, the trial court
stated the excluded evidenco t0could be inculpatory
or exoulpatory.°' Tbo court rationalized Its decision
ag foilows:

(19) "Alt seven of the boxes were very similar
in naturc and all were the samo box size. All aeven
of thetn were addreasad and eame from either ihe
Phoenix or Tamne Arizona area from a Nnko's
store.

{110} "All of them wera handwrlttan with the
same handwriting. Poss{b{q zha inside packaging on
some of thom were not exaetly the same, but'all of
tltem came in a. very simitar packaging, birthday
packag'ntg, birthday cards, and so forth.

*2 (111) "To then relate {hcse seven boxes to-
gether, ( 7 I believe all the other information should
have been supplied, the reports, tho addreases, the
hamos, the investigatica, w}iethot ther'o were
chaiges, and quite possibly maybe tf there was an
indiotment; which I don't know if there was or
wasn't, and I don't think anyone can speak to that,.

{¶ 12) ""**[D]id someone own up to a
scheme that maybe, would have been infor.mation
and evidenee that could have been brought In here
and tastimony by atiother person to exonerate-the
two individuals that were;charged in this case?"

{I 13) The state's sole assigned erxot' reads:
"The trial eourt abused its,disoretion in deolat4ng a
mistr7al and by dismissing t^e state's case with pre+•
judica due to an inadvertent discovery violation,"

Ii. Law and Analysis
{¶ 14) Crim,R. 16 govorrts discovery In crint-

inal cases and states that the putpqse of disoovery Is

Page 2

to "provide all part[es in a eriminal casa with tha
information necessery fot• a full and fair aQjudica-
tion-of the facts, to• proteot the integrity of thc
Justice system and the rights of defendants, and to
protect the woll-being of wit,neases, victime, and so-
ciety at large," Crim.R. 16(A). If a party fails to
comply with CrIm.R. 16's discovery requirements, a
trlal court "may order such party to pemilt the dis-
oayery or inspaotton, grant a continuanbc, or pro-
hibit the patty from introdtrcing Into evidence the
material not disclosed, or it may make such othe,•
order as it deems just under the eh•cmnstancas"
Crhn.R. 16(I;j. lt is witbin the trial oourt's scund
disoretion to decide what sanction to hnpose tbr a
discovery violation. Lakewood v. Papadelis
(1987), 32 Ohtc St.3d 1, 3, 511 N.G,2d 1138.
1Yterafore a trial court's discove sanction will not
be ovetiumed unless it was unreasona e, uncon-
scionable, or att:itrary. State v. Bgle 166 OItlo
App.3d 262, 2006-Ohto-1884, 850 N.1?.Zd 123, 17.

(¶ 15) Citing Lakewood, the atata contends that
tlto trial court abused its discretion by not lniposing
a less severo sanotlon then dismissal with prejudice.
This'eourt addr.essed the "least restrictive sanction"
oiement of Lakewood In State Y. Jones, 183 Ohio
App3d 189, 2009-OHio-2381, 916 N.h.24 828,
atating the followittg:

(116) "Thc hokling in &akewood must be read
in.coti3untxion with its facts. In Lakewood, the de-
fense t8iled to respond to the prosecution's demand
for diseovery. At trial, the state objected when the
defeaso called its first witness, arguing that the
state had not been provided with a witness iiat. The
trlel court then excluded the testimony of a1i de-
fense witnesses as a senatlon for the failure to re-
spond to the atate's discovery roquest. Tlte defense
attorney proffered the testimony of tha two wit-
nesses he was precluded from calling.

{¶ 17) "The Oltio Supreme Court expiain.ed
that the excluded testimony was material and ralov-
ant to the offense charged, and if hel;eved, f.l,e do-
fendant may have been acquitsed. Consequently, the

® 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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court ooricluded that the exciusions denied the de-
fendant his Sixth Amendment right to prosent a de-
fenae. 'T1te court recognized that the state has a
contpelling interest but explained Utat any infringe-
mcnt on a defendant's constitutional rights caused
by a sanotion mu'st be affordod great weigltt. Tha
oourt held that 'a trial court must inquira into ibo
c3raimetances suu•ounding a discovery rule violit-
tion and, when decidbrg whether to impose a sane-
tlon, must impose the least severa sanction that Is
cmisfent with the purpose of the rules of discov-
ery.' The oourt also stated: 'We emphasize that the
foregoing balancing'test should not bo construed to
rpean that the exclusion of teatimony or evidence is
never a petmissible sanotion in a crhnieal case. It is
only when exclusion act® to camplataly deny de-

'titinnal ri^h to nre=t ap t f'n r f,er rnn t
defense that the sanction is itnpermisaible.'"Joses
at ¶ 1U-11, quoting Lakewood at paragraph two of
the syUabus and at Q S.

*3 {¶ 18} In Jones, this soutt cited a Seventh
Appellate District case, State v. Crespe, 114ahoning
tii,,pp, tlo, 03 MA 11, 200,4=Ohlo-1576, wherein the
caurt held •that "[cjommon sense dietatds that the
[hirlding in Lakewood ] does not mean that a trial

-cozut must impose the 9east severe sanction' in
svsry case. Otherwise, dismissal of an indlotment
conldnever be an appropriate sanction as thara will
always be a sanction less severe. SimiJariy; a jail
term for contampt could be eliminated as an option
beoause thera are a piethora of loss savere sanctions
availablo." Glpespo at ¶ 8; Jones at ¶ 12. The Sev-
enth District -ibtther noted that a distinction exists
in cases, unlike Lakewood, where the statie fafs to
provide discovery, as oppoaed to cuses where the
dafendant violated the discovery rules as in Lake-
wood. Crespo at ¶ 11 {"Theroforo, the holding in
Lakewood is not directly applicable in cases where
sanotions are imposed upon the proseoution")

(119) The state also contends that both It and
tlre defense were surprised by tho additional evid•
onee, and abscnt a fmdi:.g L, the triai court that the
additional evidence was axeulpatoiy, and thus that

Page 3

the lack of knowledge was prejudicial to the de-
fenae, the eoutt abusod its discrotion. The record is
clear that both the prosecution and the defense ware
surprised by the additional evidenee, but the fact
that the atate was surprised did not lessen, the pur-
poses of diseovery, which in part, is to "ptwteot the
integrity of the justice systam and the rights of de-
fbndams." Crim.R. 16(A). When potantially exoulp-
atpry evidenoe is at issuo, "tha proscoutor may not
hido behind the shield of itutoeenoe, claiming that
the police ihtled to advise him of such.evidenco.
Whother tho non-disclosure is the re'sponsibility of
the officor or the prosaeutor makes no differenoe. It
is the govettunent's faiiure titat denies the aeoused
the process duc him." &ate x SuJ7tvan {Aug. 6,
1990), 3hsoarawas App. No. 89AP120094, citing
Unfted States ex reL Smith v. Palrvnan (1985), 769
F.2d 386.

{¶ 20} In tagard to iha naturo of the ovidenco,
that is, whether It was oxculpatory or inculpatory,
we are not ablc to make that detonninatton. The tri-
al court correct}y stgted that the ovidenca could
have been exculpatory or ineulpatory. Whatever its
nature, it was discoverable, a point conceded by the
stato.

(121) We'are not persuaded by the state's rali-
anoe on Stare v. King, Muskinglun App. No.
CT2010-0010, 2010-Ohgio-570I. In King, the de-
fendant was obarged with thoft. In its oponing state-
ment, the state made reference to taxt messages sent
by the dafendant to_the victim without objection
from the doihnse. Durittg the defense'a voir dire and
opouing statement, counsel e°Verai ttmo.a atntP.t^ tAat,
the defondant was going to take the stand and tali
her side of the story. Defense counsel also stated
that the defendant had a prior theft eonviction.

*4 (122) The state's first witness to testify was
the viotim. The victim testified about the incident
and also stated that after tho incident the defendant
sent her text masasgas apologizing for the "sncident.
The defense did not object while the viotim was
testifying, but at the eonelusion of the state's direet
examination of her, it alerted the court that it had

® 2012 Thomson Rautars. No Claim to Orig. US Gov. Woti<s.
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not rec,eived the text messages during discovwy and
t'aquested a mistrial. The state acknowledged that it
hid coromitted "an ovorslght in the discovery pro-
oess:" Id at ¶ 31. The trlal oourtgranted tho de-
fenso's motion and dismissed the casa with preju-
dice, stdting tliat the "act of the State hints toward
iatantionai overreaching to gain an unfair taoticai
advantag@." Id. at ¶ 11.

(¶ 23) The Fifth Appellate Dis(elct found that
the trial court abusad its discretion. Specifically, the
c6urt found- there was no evidenoe that the stato's
mistako was an ihtentiotiai oversight. The court also
noted that tha defattsa did not timely obJect. This
case diffors firom King

(^2dj-Tn ^'ing thrtevidenre^,va teM^s !patow;!,
whilo her^e it was not oertain whether tho avidenoe
was ipetilpatprY or exoulpatory. Mo.reo'ver, fluther
irivestlgatton into the matter was likely not neaded
in King, wtiereas fiuther tnvastigation would liave
been needed In this case. Additionally, the court
here,did not Cmd that thc stato's act was intentional
d$spite a lack of evidance on that. Rather, tha court
hara found ihat the evidenee was relevant evidenco
to ivhich the defense was entitled for furOter lnvest•
igation, in•espective of how it come to be ovar•
looked.

{¶ 2S) The record here ovidences that the trial
coutt gave caraful and dalibarata considoration to
the defense's request for a mistrial. "jT]hc trial
court is in far the better position to monitor the
criminal process. When he elects to oxoroise discre-
tion L :...tion we are woii advised ie recogit,_:cc_ anu n-v„.__vay

in- the absonce of error of law:' Sullivar, supra, cit-
ing ,State v. .Bverhart (July 23, 1990), Tasearawas
App. No. 89-AP-40036.

(126) On the record before us, we oannot Pmd
that the trial court abused Its discretlon, especially
in light of the fact that the state had already in-
dictad and dismissed charges against Darmond for
<rur+her ?nvestigation," and then two days later re-
indicted Itim and Oliver, his mother-in-law. The
atate's aole assignment of error is therefare overG

ruled.

1'age 4

Judgmant aft7rmed.

it is ordarod that appellee recover.of appellant
costs herein taxed.

71te court fmds there wero reasonable grounds
for this appeal.

' Tt Is ordered that a apecial mgndate issue out of
this coai.t directing the comm6n pleas eourt to carry
this judgment bato execution. The defondant's con-
vlction having beon afr'irmed, any bail pvnding ap-
peal is tatminetpd. Case remanded to the triai-coutt
fo r wceotitiqn of aontenee.

A certifiad copy of this ontry shall conatituta
tho mandate pursuant to Rule 27 of the ltulas of
Appelb^te Procedure.

iV1ARY 1. EOYI.13, P.J., and JAMES J. SWEENEY,
7., Caatour.

Ohio App. 8 Dist.,2o1.1.
Stata v. Datmond
SIip.Copy; 2011 WL 5998671 (Ohio App. S Dist.),
2011-Ohio- 6160

END OF DOC(iM13NT
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859 T1.13•2d 123
•I66 bhio App.3d 262, 850 N.E.2d 123,2006 - Ohio-1884
(Cite as:166 Ohio App.3d 262, 850 N.]r.2d 123)

Conrt of Appeals of Ohio,
Third Dish9ct, [Inion County.

The STATE of Ohio, Appeitent,
V.

BNC11.E, Appallee.

No. 14-05-35.
Decided April 17, 2006.

Baokgrolind: Defend'ent. cliarged wlth trafflckisg
on caun'tetf`oit controlled substances and trafficking
in cocaihe moved to dismiss charges. The Court of
Comnfon Pless, Union (lounty, granted motlon, and

Holdings: The Court of Appeals, Shaw, 7., held that:
(1) trial court abused its dideratlon in dismissiag all
charges as sanction for state's violation of discovoty
ordcr;
(2) tt•ial court was required to mako ing'u•uy into oir-
Ctunsta0ees of state's violation prior to imposing
satictiqn; and
(3) t'rtal court was raquired to determina whether
loss severe sanction than dis:nissal would accom-
pli'sh' purpose of iliscovery rulas.

Reversed and remanded.

Rogers. J., oonourrad separately with opinion.

West Headaotas

[11 Crim6tal Law 110 e=627.8(6)

I 10 Criminal Law
I IOXX'1'rial

1 I OX7C(A) Preliminary Procea8ings
1.10k627.5 Discovery Prior to and Inold-

entto Trial
1 i0k627.8 Proceedings to Obtain Dis-

closure

Page 1

it0k627,8(6) k. FaUure to Produce
infonnation. MostCited Cases

1Yia1 court abused Its disccetion In dismisaing.
all charges against drug defandant as sanction for
stato's violation of disoovery order requiring it to
produce audio recording of transaction forming
basis• of chaeges, w[rere oourt made no inqttirg into
circmmstanoes of discovery violation or whether
such violation was in bad faith, gave state no op-
portunity to tespond to dafendant'a motion to dis-
miss, nnd mads no detatmhmt[on as to whether less
sovora sanotion than dismissal 'would accomplish
parpose of dlsoovery rules. Rutes Crim.Proo., Rule
16(E)(3).

121 Criminal l,aw 110 Ouw627.8(6)

110 Crhniaal Law
i IOXX 7Yia1

110XX(A) Preliminary Praceedings
110k627.1 Discovety Prior to and' Incid-

ent to 1Y1.a1
110k627.8 Prooeedings to Obtain Dls-

closure
110k627.8(6) k. Failure to Produce

Inbormation. Most Cited Cases

Criminai Law 110 e;P1148

110 Crlminal Law
I l OXICiV Review

1107ClCIv(N) Discretion of Lower Court
110k1148 k. Proliolinary Proceediitgs.

Most Cited Cases
1Yial court is given wide discretion in dotenn-

]ning sanct3ons for discovery violations in oriminal
tnaiters; theraforo, an appellate court will not re-
varse the trial oourt's sanction absent an abuse of
disGretion. Rules Crlm,Proc., Rule 16(E).

[31 Crlminal Law ti0 0=627.8(6)

110 Criminal Law
i 10XX Trial

110XiC(A) Preliminaty Proceedings
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110k627.5 Discovery Prior to and Incid-
ent to That

1101627.8 Proceadings to Obtain Dis-
closure

116k627.8(6) k. Failure to Produco
lnfomration. Most Cited Cases

In determining the appropriate sanotion for a
discovory violation by the state In a criminal mat-
ter, the trial court must make an Inquiry Into the cit-
¢utastaitaes of the discovery violatlon. Rulcs
Gi•im.Proc., Rule 16(E).

[4] Criminal Law 110 0=627.8(6)

110 Crhninai Law
110XX Trial

m
110k627.5 Discovery Prior to and Inoid-

ont to Trial
110k627.8 Proceedings to Obtain Dis-

closure
llOk627.8(6) k. Failure to Produce

.Information. Moat Cited Cases
Triai'court was required to rneke lnquiry into

circumatances of stato's violation of disoovery order
1 ing it to produce audio rocosding of ttannsac

farming basis of drug charges, prior to impos.
htg sanction for such violation. Rules Crim,Proo.,
Rtiie 16(E).

U;C(/: Preliminarv Proeeee a

[S] Criminal Law 110 0=627.8(6)

110 Criminal Law
1107CX 7]ial

11 _a,XXIAI Preliminarv Proceedings
t l01c627,5 Discovery Prior to and Incid-

ent to Trial -
l10k627.B Proeeod€ngs to Obtaht 1)€s-

0losure
110k627.8(6) k. Failure to Produce

Information. Most Cited Cases
Trial cotut was required, In determining appro-

priate sanction for state's discoveiy violat€on in
drug prosecution, to determine witother lacs severe
sanction tnan outrig€tt dism9ssai of ail charges
would acconrplish purpoao of d+scovery ndes.

Page 2

Rules Ci9m.Proc., Rulo 16(B).

**123 Llavid W. Phillips, Union County Proseout-
iug'Attomey, and Rick Rodge.r, Aasistant Prosecut-
ing Attomey, for appeliant•

Bernard M. Fioetker, for appellea.

**124 SHAW, Judge.
*263 (Q 1} Plaintlff-appellant, the . state of

Ohlo, brings this appeal &om tLo August 30, 2005
judgment of the Court of Common Pleas, tTnion
Coimty, Ohlot granting defendent.appellee 7olm W.
Bngle's motion to dismiss orinrinal oharges fled
againsthim.

{Q 21 Follow an investigation, officrs o
the Union County SherifPs Office and the Matys-
vllle PaUce Deparlment eondueted a"sting" opera-
tion with the assistance of a confidential Informant
(CI'7, During this operation, the Cl purchased two
seperatc plastic "baggles" for $400 dollars each
from defendant Bngie and one Jeannine Phillips.
71re oontents of the plastic baggles were tested`by
the 13ureau of Cr€mittal Identification and Invest€ga-
tion, aiid both wete tbuud to be approximately 9.24
grams in weight• 17to contents of one bag were de-
tarmin.od to be crack cocaine, while the contonts of
tho other bag were not a controlied substanoe.
$ngie was subsequentiy indioted in April 2005 on
one count of tretlioking in counterfeit controlied
substances in violation of R.C. 2925.37(B}, a fifth-
degree felony, and one oount of trafficking in co-
caine In violation of R.C. 2925.03(A)(t) and
(C)(4)(c), a fomlh-dagree felony.

*264 (Q 3) The €nstattt appeal involves the pro-
secution's failura to disclosa a copy of an audio re-
cording of the drug transaotion in quostion• Defense
cout>sel first formally requosted disclosure of "a
c,opy of tha audio dise which eantains the alleged
drug transaction" in a motlon to compel discovery
fded on July 5, 2005.r"' A hcaring was held on
this and o0:er mct€cns an Tuly 20, 2005, and the tti-
al court orally ordered the proseoution to tu,n ovot

® 201215tomson Reuters. No Claim to Orig. US Gov. Works.
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' a oopy of the audio tape to defense counsel. Tha
court also ftled a written enhy on Auguat 5, 2005,
ord'ering the state to provide a copy of the audio
disc "lnstanter."

FNI, 1)efeiise counsel argoes that a copy
of the audio recording was first requested
at a scheduting conferenoe on June 21,
2005.' However, no transcript of that pro-
¢eeding was In the record befeiv this court,

{9 4} However, the proseodtor failed to turn
over a copy of the audio reoording &t that time.
Subseiquently, tho prosecutor contacted defense
gowuel, seeking an ageeement on a continaance be-
cause one of the state's wlmesses had sehedaled a

^Abn^vactjngvanxn,n rn +t{Il . nefenNe

oounsel indicated that he would not agree to a con-
ttnuance and told the prosecutor ffiat he had filed a
tttotion to dismias the chargeg because the stata had
failed to tnrn over the audio recording as ordored
by tho triat coort.

{Q.5) Bugle's moti,on t6 dismiss was filed with
the coittt on August 29, 2005. Tha next day,
without.giving the state any opportunity to respond
to the motion, the trial court granted the mDtion and
dismissed the oharges against Bngle. The state sub-
sequently 5led a memorandum opposing the motion
to disinias and, acoording to the parties, did tum
over a oopy of the audio trecording at that point.
ffowover, there is nothing in the record that tndic-
ates that a copy was turned over to defendant.

" 6} Ttte state now appeals the trial couit`s or-
der dismissing the charges against Engle, asserting
one assignment oferror:

The trial aourt abused its discretion and erred
when it dismissed the entire case.

[IJ[2] (171 The instant appoal asks this court
to examine whether the trial court erred in distniss-
hig the charges against Engie due tc the siate's vlol-
ation of the court's order to produce discovery. )7is•
coveiy in a criminal proceeding is governed by '

Pago 3

Crkn.it. 16. Subsection (B) of e"125 that rule au-
thorizca a trlal court to sanotion a party for diecov-
ery violations, providing:

(3) Failure to comply: If at any time durang the
course of the proceedings it is brought to iho at-
tention of the coart that-a paity has failed to com-
ply with this nrle or with an order issued putsuont
to this ruia, the court may order such party to per-
init the . dtacovery or inspeotion, grant a continu-
ance, or prohib(t the R265 party from introducing
in evidence the materlai not disclosed, or it may
make such other order as it deems Just under the
ciremnstances,

(Emphasis added,) Crim.R. I6(B)(3). GYim.R.
5E 47Nll!:a11F'11 -Zdliit♦'L Ll-IttlYtlJCdll c

terminiang aanotiona for discovery violations. ,S'tate-
v. 1Parson (1983), 6 Ohio St.3d 442, 445, 6 OAIt
485, 453 N,E.2d 689; ,State v. Deeker, Saneea App,
No. 13-03-17, 2003-Ohio-4645, 2003 WL
22049b24, 120, citing State v. Myers, 97 Ohio
St.3d 335, 2002-Ohio-6658, 780 N,E.2d 186, at ¶
75. Therefore,, an appellate coutt will not )reverse
the trial nourt's sanction absent an abuse of discre-
fion. Parxon, 6 Ohio St,3d at 445, 6 OBIt 485, 453
N,1:.2d 689. The term "abusc of discretiod' con-
notes tbat the Court's dealsion is unreasonable, ar-
bitrary, orunconsclonable; an abuse of discretion
constitates morc than an airor of law or judgment.
Blakeraore v. BCakemore (1983), 5 Ohio St,3d 217,
219, 5 OElt 481, 450 N,E.2d 1140. When applying
this standard, "an appallato court must not substi-
tate Its Judgment for that of the trial coart.° State ex

l ^ An/•nu,G..
reL wraiegic Capiiai fntie,"riu'rJ,

(1998), 126 Ohio App.3d 237, 247, 710 N:8;2d 290 .

[3) {¶ 8} 13owover, in determiniug the appro-
priate sanotion, the trial court must make an inquiry
into the circumstanoes of the discovmy violation.
Lakewood v. Papadedts (1987), 32 Ohio St.3d 1,
511 N,E.2d 1138, 12 of thc syllabus. In addition,
tha trial court "muat impose tho least severe sane-
tion that is conslstent with the purcose of the rules
of discovery." Id. The purpose of that rule is to pre-

O 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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vant surprisa and the secret[ng of evidencx favor-
able to one party; "the overall purpose is to praduce
a fair triai;' Id. at 3, 511 N.E.2d 1138. Tharet2u+o,
we must determine whether the trial court made the
^ppropriatc inquity into thc circumstancas of tha
discovery violaHoe and whathor the court abused its
disorotion in determining that dismissing the
cltarges was the least severe sanction avaiiable.

141 (19) F'ust, it Is clear from the recard that
the trial court failed to make any iaquiry Into tho
circuuistances of the discovery violation. Tha fhst
indication that the court was aware of the fact that
the pioseoution had failed to turn over a copy of the
audto recording subsequent to the court's ordar was
Fargla's filing of a motion io dismiss. The court
filed an iUttry g Anr... titt$ that rnntPnn tho vn,v nex .
day, without conduethlg a heariag and wlthout
providing the state any opportunity to raspond to
the motlon. When the state did file a memorandum
opposing Engle's motion, the triai court apparently
gave no consideration to that memomndum and did
not reoonsider Its entry,,Moreover, due to the trial
oalirt's failure to make any inquiry into the reasons
for the proseeutor's failure, to comply with the or-
der, It is impossible to detarmitte an appropriate
sanotton. There is no indiantion In the record as to
why ;lie prosecutor failed to comply with the court's
orden The trial court was required to htquire into
the 6iroudrstahces of the violation in order to fash-
ion an appropriatc remedy.

*266 (5) (110) Second, it is clear that the trial
oourt imposed the most severe sanction available
withom making any determination whether a less
severe sanetion would be appropriate. "[T)he trisi
court **126 mnst flnd that no lessor sanction would
accompiish the purpose of the discovory rales:'
Papadelis. 32 Ohio St.3d at 5, $11 N.B.2d 1138, In
the instant case, the trial wut4 made no >findings
whatsoavor. Tlte trlai courPs etttry read, In its en-
thety: "DafendanYs Motion to Dlsmiss ls SUS-
TAINED, fot the reasons stated in the Motion.
Statc's Motion for Continuanoe is OVERRULED as
moot." Thus, it is ciear that tfie irial court did not

Page 4

properly balance the ueed to impose a sanction with
the purpose of the discovery rules, as required un-
der Papadeila.

{q 11) Finaity, the Snpteiite Court in Papadelts
gave guidaace as to wliat factors the trial court Is to
consider In determining the appropriate sanction.
Those faotors include the extent ihat dna party will
be sOrprised or prejudiced by the avidenoe that
should have been disclosed, ihe impact that exclud-
ing the evidence or testimony will have on dce out-
come of the ease, whethar the violation was "wi11tL1
or in bad faith," and the effective,ttessof less severa
sanctions. PapadeNs, 32 Ohio St.34 at 5, 511
N'.13.2d 1138. This court Is unablo to detertnine
whathw the state acted ia'bad faith in the instant
raeey because tahere is nofhln^2 In the aprOrd indiogt_
ing the prosacution's Justiftoation or oxouso for fall.
ing .to comply with the discovery order. Moreover,
it seems clear that less severe sauctions were avail-

,able that could produce a fair trial, inbluding grant-
ing a continuaace or excluding the evidence firom
the proocedings.

{1 12) Based on the foregoing, the trial court
erred in dlsmissing the oharges against Engle dua to
the state's discovery violation; the sanction imposed
was not the least severe sanction available that is
consiatant with the purposea of the discovery rules.
Aoeordingly, the assigntneut of error is sustained,
the judgment of ihe trial eourt is reversed, and tho
mattor ie remanded for further proceedings accord-
ing to law.

Judgment roversed and cause remanded.

TEiOMAS F. BRYANT, P.J., conours.
ROGBRS, J„ ooncurs separately.
ROGERS, Judge, concurring separately.

(113) 1 concur with the mpjorlty that the trial
court acted too hastily in summarily rultng on thc
motion to dismiss and failing to allow the state time
to respond to the motion. I write separataly becauso
I do not join the majority in the con.clusory atate-
raerii that'it see,us eleaT t'i,at less Severe sanet'„h
were available that could produce a fair trial, in-
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cluding granting a continuance or ^267 exoluding
the evidenco Si'am Ote proceedittgs:' This statemant
too closbly resembies a mandate to the trial oourt to
Jrnpbse a l^ser sanctton on xohearing. Witltout a ro-
cord of Papadelts faetors, which -the najoi3tty
agrees must be considered, this court is not in a po-
sitioa to suggest what sanction is most appropriate

' Jn this case.

{114} I am pattieularly eoncerned that the de-
fense had allegediy reques(ed the audio as ear(y as
Jutio 21, ha(i allogediy tendcrad a blank CI) for the
pdrposo of obtaining a copy of tlhe audio, and had
fllod a motion for a copy of tho audio disc that con-
taip:ed tlte alleged dtvg tr-ansaotion on July 5. Addi-
tiotially, at the July 20 hearing, the state was diroe-..

August1 5 ,ludgmant cntry again ordered the audio
produbad "instauter," Yet the audio was never pro-
duoed prior to the date the trial was due to cam-
mence. It Is possible that the trial oourt could inter-
pret such.persistent dolays as wiliful and in bad
faith and to be a sound basis fbr d[smissal,

{¶ 15) As atoted by tho majority, this court has
too little avidence beforo it to xp127 dotarmine
wliother the delay in production was wi11Pol, al-
though it seems obvious that it was at teast nag8-
gent• I would remand with the specitic instrutdion
to hold a heating on the motion and to then determ-
ine the appropriate'sanction that ahould be imposed
in this oase,

(9 16} That having been said, I would offer my
general observations, not directed to the prosecu-
tion in ihis case but to the crinunai Justice systetn in
general, it has been my oxperiance that in pursuing
)ustice against guilty defettdents, courts have been
quite lenient against prosecutors who have been
negligent or worse. Even gross prosecutorial mis-
conduct will not result in a revarsal of a conviction
unless the defendant can deanonstrate that the mis-
conduct prrjudieially affected a cubstant;>jl' r^S,t.
,SYaie v. B.t;sk.e^y, 0., Ohlc 3d 252,
2005-Ohiu-1507, 824 N.E.2d 959, at1135.

Paga S

{l 17} 1 have fartlter observed that when gran-
ted sucit lenienoy, instead of strlving to perfonn in
a mora pro^essional manner, some pro&ocutcss.IraYe
realized that they- are not likely to' be serlously
satictioned fqr negligenoo or even willful misoon-
duct andt as a result, their conduct has gotten wozse'
rathet' than beiter. Ab ocaasional dismissal or other
serious eaaetion for'persistent or• gross prosecntorial
misconduct would siurely grab tho attent{ou of con-
sdentious pxoseeutor's, resulting in. moro * profes-,
siona't behavior. For lass serupulous prosecutors, it
cmtld alter election. rosttlts. In eitlier oase, tlio cori-
sequences would . grcatl,y iinprove our arlminal- -
justice systom and the;crwlibllity of the courts.

Ohio App. 3 Dist.,2006.
Statev.En le

-166 Ohio App.3d
Ohio-18tt4

RNI) OF DOCUMENT
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Not Reported In N.S.2d, 2007 WL 2541121 (Ohio App. 1 Dist.), 2007 -Ohio- 4600

(Cite ast 2007 W L 2541121(Ohio App. i Atst.))

CIISCK OHIO S1UPR8MB COURT RULBS FOR^
RHPO$.TIN0 OF OPINIONS AND WBIGHT OF
L130AT. AUTHORiTX.

Court of Appeals of Ohio,
First District, Hamilton County.

STATE of Ohio, Piaintiff-AppcUam.
v.

Baa Szi?MSIt, Defendant-Appeliee.

Nos. C-060604, C-060605.
Decided Sept. 7, 2007.

Criminat Appeal 8•om Hamiiton County Municipal

Court.
Josoph T. Daters, Hamiiton County Prosocuting At
torney, and Phitip R. Cmnmings, Assiatant Prosec-
uting Attorney, for Plaintiff-Appollant.

Donovan Law, Mery Jill Danovann, and Michaol P.
McCaffetty, for Tlefendant-Appellee.

SYLVIA S. i-{ENDON, Judge.
*1 (11) Plaintiff-appellant, the State of Ohio,

appeals a judgment of the trial court that dismissed
the state's caso against defendant-appallee Ean
Siemer as a sanation for a diaoovory viotation. Por
the following reasous, wo revot'so the trial courNs
iudomHnt

(12) Siamer was arrested and charged with vi-
olations of R.C. 45511.19, operating a motor vehicle
while intoxicated. Prior to trial, Slemr filed a mo-
tiott mque&tfng that the state preserve and produce
all video and audio tapes pertaining to tha investig-
ation. The stato provided Siemer with a copy of the
videotape from the arresting oidieet's police araiser,

{¶ 3} Siomer t7ied a motion to suppross. The
trial cout partially g[anfed the motion and sup-
proased the resnlts of a horizontat gazo nyatagnmus

Page 1

tield-sobriery tost. Tho case proceeded to triai,
where the stata presonted testtmony from tha'arrest
ing officer, Ohio State Highway Patrol Troopor
Thomas Bleomberg. On cross-oxamination, Troop-
or aloombePg roferred to made
Siemar that wam not on the vidoatapa that
had bcen given. Upon furthdr questioning, it was
revealed that neithar the state nor Siemer had beon
giian a complete copy of the oruisat'a videotape.
Approximately 20 minutas of the original videotape
had not been providod to the state, and in turn had
•n'ot been provided to Slemer, when the state copied
Its tapo.

r' uopo^ne ts,ia diacovery,,^femer moved
for dismissal of 9to casa, or, iu tha altarnativc, that
ho be allowed to reopon his motion to suppress or
be granted a niiatrial. The state requested a continu-
ance so ihat Siemer could better prepare his de-
fenso. The ttial court, atter heariag brief argumunts
from each party, granted Siemat"a motion to dis-
miss, The state has appealed, arguing In its sole as-
sighmont of erroc that the trial court abused its dis-
cretion in granting Siemets motion to dismiss.

(¶ 5) Crim.1L 16 governs discovery, and it
provides that a trial oourt may i.mposa various sanc-
tions when a party has cotnmitted a discovery viol-
ation. Speoificaliy, Crim.R. 16(E)(3) states that
"[i]f at any tlme durlag the oourse of the proceed-
ings it is blrought to the attention of the court that a
party has failed to comply with this ralo or with an

ti,- ....1s lt:e ^ni^ff M1AYI AY-order issued pwsustit to u.. .u.^, • -+
doir such party to potmit tho disoovery or lnspec-
tion, grant a continuance, or prohibit the party fi'om
introduoing in ovidence the material not disclosed,
or it may make sueh other order as It deems just un-
der the oircmnstances."

(q 6) The Ohio Supreme Court discussed the
hnposition of stamtions for discovery violations in
deteil L. Lahowood v. PapadslGs" Lakewood in-
volved a disoovery violation oommitted by the de-
fendant. As a sanetion, tha trial eourt had excluded

0 2012 Thomson Kouters, No Claim to Orig. US Gav. Works.
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Not Repotted in N.B2d, 2007 WL 2541121 (Ohio App. I Dist•), 2007 'Ohlo- 4600

(Cite as: 2007 WL 2541121(Ohio App. 1 Dist))

the testimony of all the, defendant's wimesses, thus
denying him the right to present a dafenso.

FNt. Lakewood v. Papadelts (1987), 32
Ohlo St.3d 1, 511 N.B.2d 1138.

(j( 7} The Lakewood conrt set fotth a balanciag
tsst betwoen the state's intorast in pretrial disoovery
and the defendant'S constitutional rlghta• When em-
pl.aying tho balancing test, a trial oourt should eon-
sidar °the extent to which the prosecution will ba
surprised or prejudic.ed by tha wltnoss' tastimony,
the impact of witness preclusion on the evidence at
trial and tit$ outcome of tha case, whether violatlon
of tlte d'tsaovery rules was willtbl or ht bad faipN^
wid the effeotlvenass of loss severe sanotions:
rr 7nLawnad ourt held that, whep hnposing
sanctions under Crim.R. 16, a trial oburt must In-
quire into the eircumstances sarrounding a discov-

'ery violation and "must impose 'the least severe
sanction that is ooneistent with the purpoae of the
ruies of discovety:'"o

FN2. id. at 5.

FN3.Id

*2 (1 8) But the cotlCt fartiter notett th9t "the
foregoing batanaing test should not be eonstrued to
mean that the axclusion of testimony or evidence is
nevor a permissible sanctlon in a criminal case. lt is
only when exclusion acts to completely deny de-
fandant his or her constitntionai right to presemN
defense that the sanction is impermissible:
This eoneerti noted vy the uak^"We-od court does not
arise in eases involviag a discovery violation com-
mitted by the state, as axcdusien of the state's wit
nosses and evidence most lileely wlll not deny a da-
fendant his or her constitutional rigbts,

FN4. Ld.

N 9} Vdo recognizs that the Lakewood balan-

chig test was created in the context of a diacovery

violtition committed by the defondant. But Lake-

wood is nonethelass relevant aud equally appiioable
to cases involving disoovery violations eommitted

Page 2

by tlte state.ao Applying tho ha(ancing test to the
faets of this case, we review tho trial eourNs de-
dslon to dis,miss the cltarges against Siemer as a
disoovery eanotion for an abuse of disaretion.rNe
A>a abuso of discration "connotes mare th.au an ar-
ror of 1aw or of judginent; it impiies that the court's
attitude is unreasonable, arbitrary or uaaonscion-
able:' IT

FN5. See State v. J'enntngs, Ist Dist. No.
C-030839, 20040hio-3748; State v. Pat-

ivoda, lith Dist. No.2006-A-0019,
2006-Ohio-6494; State v. Shates. 8th laist.
No. 86485, 2006-Ohio-1940; aIS262
Tiytgle, 166 Ohio App.3d ,
2006-Oh1o-1884, 850 N.};.24 123; State v, ..

Thacker, 2nd Dist. Nos.2004-CA-38 and

Wilson, 6th i)lst. No. .L,02-1178,
2003-Ohio-2786; State V. Savagge 10th
Dist. No. 02AP-202, 2002-Oblc-6837;
State v. Hoschar, 5th I}ist.
No.2001CA00322, 2002-Ohi0•4413; State

v. -Phts, 4th Dist. No. 99 CA 2675.
2000-Ohio1986.

FN6. State v. Parson (1983), 6 Ohio St.3d
442,445, 453 N:E.2d 689.

FN7. S7ate v. Adatns (1980), 62 Ohio St.2d
151, 157,404 N.B.2d 144.

11 10} In this case, the state's initital diseovery
violation was not committed willfully or iatention-
ailv. The state ]red not knowingl.y provided Siemer
with an incomplete copy of tha videotape, but had
given Siemer an oxact copy of tho videotape in its
possession. The record does indloate that the state
first beeame aware that It had not reoeived a cotn-
plete copy of the' videotape from Trooper
BIoomberg, and hence that it had not provided a
complete copy to Siemer, on the motning of the
second day of trial. But the state did not provide
this infonnation to Siemer, snd it was not reveated
until the cross-exa•'tination of Trooper Bloomberg.
The state's failure to inform Siamer of this infotTna-

0 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Not Reported in N.B.24, 2007 WL 2541121 (Ohio App.1 Dist,), 2007 -Chio- 4600
(Cite aet 2007 WL 2541121(Ohio Apil.1 Dfat.))

tioa was a williiil violation of its duty. to supPle-
mont discovery. N"B But given that the initial viol-
ntion was not willful, tbat the trlat^c4urt's s,^tion
fRlstrated the elate'e intereat in ^pmseoittlOb tbdsa
who 'drive whita under tha brfluen9e, and thst
Siemues constituttonal rights V^ould have etllt been
profec6ed by a•less 8evara sanction, wa eonolade
that the trial eourt abused Its disoretion in grantSng
Sieme>+s motion to disnaiss.,

FNS. Sec Crltn.R.16(D). •

FN9. See State v Jenning.s, supra,
2004-Ohio-3748, at q 6.

{¶ 11) The stata's first assigontent of error is
glistained, The . ud ent of the trial court Is re-
versed, and tltis caso is reman e er pro-
caediugs oonsistent with the law and this declsion.

Judgmenl reversed and cause remanded.

SUNDER[v1ANN, P.J„ and •CUNNINf3I1AM, L.
ooncur.

PleaseNot¢r

The court has recorded its own ontry on the
data of the release of this daciaion,

Ohio App. I Dist.,2007.
Statev. Siemer
Not Repottad in N.S•2d, 2007 WL 254112I (Ohio
App. I Dlst.), 2007 -Ohio- 4600

"",."
k•NU VF 1`/^i.v.,v'tu+Y+

(D 2012'I&omson Rcuters. No Clalm to O4g. US Dov. Works.
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ATTORNEYS FOR APPELLANT

William D. Mason
Cuyahoga County Prosecutor

BY: Matthew Waters
Assistant County Prosecutor
The Justice Center, 8th Floor
1200 Ontario Avenue
Cleveland, Ohio 44113

ATTORNEYS FOR APPELLEE

Patricia J. Smith
4403 St. Clair Avenue
The Brovrnhoist Building
Cleveland, Ohio 44103

Jeffrey P. Hastings
50 Public Square
Suite 3300
Cleveland, Ohio 44113

LA?iRY A. JONES, J.:

{¶ 1} Plaintiff-appellant, the state of Ohio, appeals from the trial court's judgment

dismissing the case with prejudice for a discovery violation. We affitrn.

I. Procedural History and Facts

{¶ 2} Defendants-appellees, Demetrius Darmond and Iris Oliver, were jointly
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indicted in August 2010. Both defendants were charged with drug trafficking and drug

possession; and Darmond was additionally charged with possessing criminal tools and

endangering children.l The charges stemmed from the oontrolled delivery of a FedEx

package contaaning marijuana to 16210 Huntmere, Cleveland, Ohio.

{¶ 3} The defendants waived their right to a jury trial and the case proceeded to a

bench trial. The state presented the testimony of Special Agent Patricia Stipek, On

March 13, 2010, Stipek was involved with a package interdiction at a FedEx facility.

She retrieved three packages at that time, including ttic one destined for 16210 Huntmere;

it was addressed to "Tasha Mack." The packages were all destined for different

addresses. They all had similar packaging.

{¶ 4} Stipek obtained a search warrant for the package destined for Huntmere.

Inside was a package wrapped in happy birthday paper and an envelope; marijuana was in

the envelope.

{¶ 5} On March 17, 2010, Stipek did another package interdiction at the same

FedEx faciiity and retrieved four packages, including the targeted one that was addressed

to "Sonya Byrd" at 16210 Huntmere. Stipek testified that the four packages were

similar to the packages she had retrieved on March 13.

{¶ 6} The special agent obtained a search warrant for the second package destined

for Huntmere. The contents were similar to the first package destined for Huntmere - a

'Dannond had previously been under indictment in Case No. CR-535469 for the same

charges. That case was dismissed without prejudice by the state on August 9, 2010, "for further

investigation." The state re-indicted him in this case on August 11, 2010.
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package wrapped in happy birthday paper and an envelope with marijuana in it.

(117) Stipek made a separate report for each of the seven packages, but with the

exception of the two Huntmere padkages, did not reference the other packages. The

record demonstrates that neither the state nor defense had knowledge of the other five

packages. Stipok did not have the additional reports with her at trial and was unable to

testify about any investigation relative to those packages. Because of this "surprise," the

defense moved to dismiss the case. The court held the request in abeyance, allowed for

complete examination of Stipek, then reconsidered the defense request and granted it.

8) In dismissing the case, the trial court stated the excluded evidence "could be

inculpatory or exculpatory." The court rationalized its decision as follows:

{¶ 9} "All seven of the boxes were very similar in nature and all were the same

box size. All seven of them were addressed and came from elther the Phoenix or

Tempe, Arizona area from a Kinko's store.

fff I Al <f A II i' Fl....,... L.n«.7...« 14nw A. a1,e 1, .i.,..k7.,.,ill 1vj riu va uacau wcrc uzuAucvaiu.cu wiwi uav 3airCe a.aaLYYY1A4AAls.
n..e..:hl., ^t,oa vuoavay uAv

inside packagirig on some of them were not exactly the same, but all of them came in a

very similar packaging, birthday packaging, birthday cards, and so forth.

{¶ 11} "To then relate these seven boxes together, [] I believe all the other

information should have been supplied, the reports, the addresses, the names, the

investigation, whether there were charges, and quite possibly maybe if there was an

indictment, which I don't know if there was or wasn't, and I don't think anyone can speak

to that.
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{¶ 12} **[D]id someone own up to a scheme that maybe would have been

information and evidence that could have been brought in here and.testimony by another

person to exonerate the two individuals that were charged in this case?"

{¶ 13} The state's sole assigned error reads: "The trial court abused its discretion

in declaring a mistrial and by dismissing the state's case with prejudice due to an

inadvertent discovery violation."

Il. Law and Analysis

{¶ 14} Crim.R. 16 governs iscovery in criminal cases and states that the purpose

of.discovery is to "provide all parties in a criminal case with the information necessary for

a full and fair adjudication of the facts,.to p'roteot the integrity of the justice system and

the rights of defendants, and to protect the well-being of witnesses, victims, and society at

large." Crim.R. 16(A). If aparty fails to comply with Crim.R. 16's discovery

requirements, a trial court "may order such party to permit the discovery or inspection,

a^a»...... ^..„r A ^.^„ri,,,,a„nP. nr nrnhibit. the partv from introducing into evidence the material notd,._'___°"___,

disclosed, or it may make such other cirder as it deems just under the circumstances."

Crim.R. 16(L). It is within the trial coutGt's sound discretion to decide what sanction to

impose for a discovery violation. Lakewood v. Papadelis (1987), 32 Ohio St.3d 1, 3,

511 N.E.2d 1138. Therefore, a trial courE's discovery sanction will not be overtarned

unless it was unreasonable, unconscionable, or arbitrary. State v. Engle, 166 Ohio

App.3d 262, 2006-Ohio-1884, 850 N.E.2d 123, ¶7:

(¶ 15) Citing Lakewood, the state contends that the trial court abused its discretion
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by not imposing a less sevare sanction than dismissal with prejudice. This court

addressed the "least restrictive sanction" element of Lakewood in State v. Jones, 183 Ohio

App.3d '189, 2009-Ohio-2381, 916 N.E.2d 828; stating the following:

(116} 'The holding in Lakewood must be read in conjunction with its facts. In

Lakewood, the defense failed to respond to the prosecution's demand for discovery. At

trial, the state objected whemthe defense called its first witness, arguing that the state had

not been provided with a witness list. The trial court then excluded the testimony of all

defense witnesses as a sanction for the failure to respond to the state's discovery request.

The defense attorney proffered the testimony of the two witnesses he was precluded from

calling.

{¶ 17} "The Ohio Supreme Court explained that the exoluded testimony was

material and relevant to the offense charged, and if believed, the defendant may have

been acquitted. Consequently, the court concluded that the exclusions denied the

def0nda.nt hi^ Sixth Amnn^ima_nt riaht tn nregent a defense. The court recognized that
^O'-- r

the state has a compelling interest but explained that any infringement on a defendant's

constitutional rights caused by a sanction must be afforded great weight. The court held

that `a trial court must inquire into the circumstances surrounding a discovery rule

violation and, when deciding whether to impose a sanction, must impose the least severe

sanction that is consistent with the purpose of the rules of discovery.' The court also

stated: 'We emphasize that the foregoing balancing test should not be construed to

mean that the exclusion of testimony or evidence is never a permissible sanction in a
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evidence is at issue, "the prosecutor may not hide behind the shield of innocence,

claiming that the police failed to advise him of such evidence. Whether the

non-disclosure is the responsibility of the officer or the prosecutor makes no differen.ce.

It is the government's failure that denies the accused the process due him." State v.

Sullivan (Aug. 6, 1990), Tuscarawas App. No. 89AP120094, citing United States ex rel.

Smith v. Fairman (I985), 769 F.2d 386.

{¶ 20) In regard to the nature of the evidence, that is, whether it was exculpatory or

inculpatory, we are not able to rnake that determination. The trial court correctly stated

that the evidence could have been exculpatory or inculpatoiy. Whatever its nature, it

was discoverable, a point conceded by the state.

{¶ 21} We are not persuaded by the state's reliance on State v. King, Muskingum

App. No. CT2010-0410, 2010-Ohio-5701. In King, the defendant was charged with

theft. In its opening statement, the state made reference to text messages sent by the

a F«a «« as e..: t; . .,,;rk .,r nlrionrinn frnm ihP. APfPnuP- During the defense's voir
UG1611NA1LL LV Ll1V Yaowua +rawavau vw..ww. ^•- ... -.^--_^-. -

'dire and opening statement, counsel several times stated that the defendant was going to

take the stand and tell her side of the story. Defense counsel also stated that the

defendant had a prior theft conviction.

(122) The state's first witness to testify was the victim. The victim testified

about the incident and also stated that after the incident the defendant sent her text

messages apologizing for the incident. The defense did not object while the victim was

testifying, but at the conclusion of the state's direct examination of her, it alerted the court
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that it had not received the text messages during discovery and requested a mistrial. The

state acknowledged that it had committed "an oversight in the discovery process." Id. at

¶31. The trial court granted the defense's motion and dismissed the case with prejudice,

stating that the "act of the State hints toward intentional overreaching to gain an unfair

tactical advantage." Id. at ¶11.

{¶ 23) The Fifth Appellate District found that the trial court abused its diseretxon.

Specifically, the court found there was no evidence that the state's mistake was an

intentional oversight. The court also noted that the defense did not timaly object. This

case differs from King.

{¶ 24} In King, the evidence was inculpatory, while here it was not certain whether

the evidence was inculpatory or exculpatory. Moreover, further investigation into the

matter was likely not needed in King, whereas further investigation would have been

needed In this case. Additionally, the court here did not find that the state's act was

intentional despite a lack of evidence on that. Rather, the court here found that the

evidence was relevant evidence to which the defense was entitled for further

investigation, irrespective of how it came to be overlooked.

{¶ 25) The record here evidences that the trial court gave careful and deliberate

consideration to the defense's request for a mistrial. "[T]he trial court is in far the better

position to monitor the criminal process. When he elects to exercise discretion we are

well advised to recognize and honor it in the absence of error of law." Sullivan, supra,

citing State v. Everhart (July 23, 1990), Tuscarawas App. No. 89-AP-40036.
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{^f 26) On the record before us, we cannot find that the trial court abused its

discretion, especially in light of the fact that the state had already indicted and dismissed

charges against Darmond for "farther investigation," and then two days later re-indicted

him and Oliver, his mother-in-law. The statc's sole assignment of error is therefore

overruled.

Judgment affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution. The defendant's conviction having

been affirmed, any bail pending appeal is terminated. Case remanded to the trial court

for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rnlr!c nf Annallatr PrnnPAnrw^rr-..»._ _ _.,...,...»..,. .

LARRY A. JONES, JUDGE

MARY J. BOYLE, P.T., a.nd
JAMES J. SWEENEY, J., CONCUR
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Crim. R. Rule 16

Baidwln's Ohio Revised Code Annotated Currentness
Rules of Crlminal Procedure (Refs & Annos)

Crim R 16 Discovery and inspection

(A) Demand for discovery

Upon written request each party shall forthwith provide the discovery herein allowed. Motions
for discovery shall certify that demand for discovery has been made and the discovery has not
been provided.

(B) Disclosure of evidence by the prosecuting attorney

n orma ion su .7ec o s osure.

(a) Statement of defendant or co-defendant. Upon motion of the defendant, the court shall
order the prosecuting attorney to permit the defendant to Inspect the copy or photograph any of
the following which are available to, or within the possession, custody, or control of the state,
the existence of which is known or by the exerclse of due diligence may become known to the
prosecuting attorney:

(I)

(I) Relevant written or recorded statements made by the defendant or co-defendant, or coples
thereof;

(It)

(II) Written summaries of any oral statement, or copies thereof, made by the defendant or co-
defendant to a prosecuting attorney or any law enforcement officer;

(ill)

(ilt) Recorded testimony of the defendant or co-defendant before a grand Jury,

(b) Defendant's prior record, Upon motion cf the defendant the court shall order the
prosecuting attorney to furnish defendant a copy of defendant's prior criminal record, which is
avallable to or within the possesslon, custody or control of the state.

(c) Documents and tangible objects. Upon motion of the defendant the court shall order the
prosecuting attorney to permit the defendant to Inspect and copy or photograph books, papers,
documents, photographs, tangibie objects, buildings or places, or copies or portions thereof,
avallable to or withln the possession, custody or control of the state, and whlch are material to
the preparation of hls defense, or are intended for use by the prosecuting attorney as evidence
at the trial, or were obtained from or belong to the defendant,
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(d) Reports of examination and tests. Upon motion of the defendant the court shall order the
prosecuting attorney to permit the defendant to inspect and copy or photograph any results or
reports of physical or mental examinations, and of'scientific tests or experiments, made in
connection with the particular case, or copies thereof, available to or wlthln the possesslon,
custody or control of the state, the existence of which Is known or by the exercise of due
diligence may become known to the prosecuting attorney.

(e) Witness names and addresses; record. Upon motion of the defendant, the court shall order
the prosecuting attorney to furnish to the defendant a wrltten list of the names and addresses of
all witnesses whom the prosecuting attorney intends to call at triai, together with any record of
prior felony convlctlons of any such witness, which record Is within the knowledge of the
prosecuting attorney. Names and addresses of witnesses shall not be subject to disclosure if the
prosecuting attorney certifies to the court that to do so may subject the wltness or others to
physical or substantial economlc harm or coercion, Where a motion for discovery of the names
and addresses of witnesses has been made by a defendant, the prosecuting attorney may move
the court to perpetuate the testimony of such witnesses in a hearing before the court, in which

testimony shall be made and shall be admissible at trial as part of the state's case In chief, in the
event the witness has become unavallable through no fault of the state.

(f) Disclosure of evidence favorable to defendant. Upon motion of the defendant before trial the
court shall order the prosecuting attorney to disclose to counsel for the defendant all evidence,
known or which may become known to the prosecuting attomey, favorable to the defendant and
material elther to guilt or punlshment. The certlFlcatlon and the perpetuation provislons of
subsection (B)(1)(e) apply to this subsection.

(g) In camera Inspectlon of witness' statement. upon completion of a witness' direct
examination at trial, the court on motion of the defendant shall conduct an in camera inspection
of the witness' written or recorded statement wlth the defense attomey and prosecuting attorney
present and participating, to determine the existence of lnconsistencles, if any, between the
^-testlmony of such witness and the prior statement.

If the court determines that inconslstencles exist, the statement shall be given to the defense
attorney for use In cross-examinatlon of the witness as to the Inconslstencles.

If the court determines that inconsistencies do not exist the statement shall not be glven to the
defense attorney and he shall not be permitted to cross-examine or comment thereon.

Whenever the defense attorney is not given the entire staternent, it shall be preserved !n the

records of the court to be made avallable to the appellate court In the event of an appeal.

(2) Informatlon not subject to disclosure. Except as provlded In subsections (B)(1)(a), (b), (d),
(f), and (g), thls rule does not authorize the discovery or Inspectlon of reports, memoranda, or
other Internal documents made by the prosecuting attorney or his agents In connection with the
Investlgation or prosecution of the case or of statements made by witnesses or prospective
wltnesses to state agents.
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(3) Grand jury transcripts. The discovery or inspection of recorded proceedings of a grand jury

shall be governed by Rule 6(E) and subsection (B)(1)(a) of thls rute.

(4) WJtness llst; no comment. The fact that a wltness' name is on a list furnished under

subsections (B)(1)(b) and (f), and that such witness is not called shall not be commented upon

at the trlal.

(C) Disclosure of evidence by the defendant

(1) information subject to disclosure. .

(a) Documents and tangible objects. If on request or motion the defendant obtalns discovery
under subsection (B)(1)(c), the court shall, upon motion of the prosecuting attorney order the
defendant to permit the prosecuting attorney to Inspect and copy or photograph books, papers,
documents hoto ra hs tan ible ob'ects or co les or portio thereof, avallable to or withln
the possession, custody or control of the defendant and whlch the defendant Intends to introduce
In evldence at the trial.

(b) Reports of examinations and tests. If on request or motion the defendant obtains discovery
under subsection (B)(1)(d), the court shall, upon motion of the prosecuting attorney, order the
defendant to permit the prosecuting attorney to inspect and copy or photograph any results or
reports of physical or mental examinations and of scientific tests or experiments made In
connection wlth the particular case, or coples thereof, avqilable to or within the possession or
control of the defendant, and whlch the defendant intends to Introduce In evidence at the trial, or
whlch were prepared by a witness whom the defendant Intends to call at the trial, when such

results or reports relate to his testimony.

(c) Witness names and addresses. if on request or motion the defendant obtains discovery
under sunsectinn lBl(1)(e), the court shall, upon motion of the prosecuting attorney, order the
defendant to furnish the prosecuting attorney a list of the names and addresses of the witnesses
he Intends to call at the trial. Where a motion for dlscovery of the names and addresses of
witnesses has been made by the prosecuting attorney, the defendant may move the court to
perpetuate the testimony of such witnesses In a hearing before the court in which hearing the
prosecuting attorney shall have the right of cross-examination. A record of the witness'
testimony shaii be made and shall be admissible at trial as part of the defendant's case In chief
in the event the witness has become unavailable through no fault of the defendant.

(d) In camera Inspection of witness' statement. Upon completion of the dlrect examination, at
trlal, of a witness other than the defendant, the court on motlon of the prosecuting attorney shall
conduct an In camera inspection of the witness' written or recorded statement obtalned by the
defense attorney or his agents with the defense attorney and prosecuting attorney present and
participating, to determine the exlstence of inconsistencies, If any, between the testimony of
such witness and the prlor statement.

If the court determines that Inconsistencles exist the statement shall be given to the
prosecuting attorney for use In cross-examination of the wltness as to the Inconslstencies.
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If the court determines that Inconsistencies do •not exist the statement shall not be given to the
prosecuting attorney, and he shall not be permltted to cross-examine or comment thereon.

Whenever the prosecuting attorney Is not given the entire statement it shall be presetved In the
records of the court to be made available to the appellate court in the event of an appeal.

(2) information not subject to disclosure, Except as provided in subsections (C)(1)(b) and (d),
this rule does not authorize the discovery or inspectlon of reports, memoranda, or'other Internal
documents made by the defense attorney or his agents In connection with the Investlgation or
defense of the case, or of statements made by witnesses or prospective witnesses to the defense
attorney or his agents.

(3) Witness list; no comment. The fact that a wltness' name Is on a list furnished under
subsection (C)(1)(c), and that the witness Is not called shall not be commented upon at the trlal.

(D) Continuing duty to disclose

If, subsequent to compliance with a request or order pursuant to thls rule, and prior to or
during trlal, a party discovers additional matter which would have been subject to discovery or
Inspection under the original request or order, he shall promptly make such matter available for
discovery or Inspection, or notify the other party or his attorney or the court of the existence of
the additional matter, in order to allow the court to modlfy its previous order, or to allow the
other party to make an appropriate request for additional discovery or inspection.

(E) Regulation of discovery

(1) Protective orders. Upon a sufficient showing the court may at any time order that the
discovery or inspection be denied, restricted or deferred, or make such other order as is
app^vpri ^e. w"`^° mntinn hv a narrv thP court mav oermit a party to make such showing, or partYv .. ........... .., _ r_.. _,

of such showing, in the form of a written statement to be Inspected by the judge alone. If the
court enters an order granting rellef Pollowing such a showing, the entire text of the party's
statement shall be sealed and preserved in the records of the court to be made avaiiable to the
appellate court in the event of an appeal.

(2) Time, place and manner of discovery and inspection. An order of the court granting relief
under this rule shall speclfy the time, place and manner of making the discovery and inspection
permitted, and may prescribe such terms and conditior^s as are just.

(3) Failure to comply, If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this rule or with an order Issued
pursuant to this rule, the court may order such party to permlt the discovery or Inspectlon, grant
a continuance, or prohlblt the party from introducing In evidence the material not disclosed, or It
may make such other order as it deems just under the circumstances.
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(F) Time of motions

A defendant shall make his motlon for discovery within twenty-one days after arraignment or
seven days before the date of trial, whichever Is earller, or at such reasonable time later as the
court may permit. The prosecuting attorney shall make his motion for discovery within seven
days after defendant•obtains discovery or three days before triai, whichever is earlier. The
motion shall Inciude all reiief sought under this rule. A subsequent motion may be made only
upon showing of cause Why such motion would be in the interest of justice.

CREDIT(S)

(Adopted eff. 7-1-73)
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w2smVd.

Crim. R, Rule 16

c
Baldwin's Ohio Revised Codc Annotated Cmrenhtess

Rules of Criminal Procedure (Refs & Annos)
.^.^ Crim R 16 Discovery and inspection

Page 1

(A)1'urpose, Scope and Reciprocity. This rule is to provide all parties in a criminal oase with the information
necessary for a full and fair adjudication ofthe facts, to protect the integrity of thejustico system and the rights
of defendants, and to protect the well-being of witnesses, victims, and society at iarge, All duties and remedies
aro subject to a standard of due diligence, apply to the defense and the prosecution equally, and are intended to
be reciprooal. Once discoveiy is initiated by demand of the defendant, all parties have a continuing duty to sup-
plement their disclosures.

(B) Discovery: Right to Copy or Photograph. Upon receipt of a written demand for discovery by the defend-
ant, and except as provided in division (C), (D), (E), (F), or (J) of this rule, tho prosecuting attorney shall
provide copies or photographs, or permit counsel for the dafeadant to copy or photograph, tho following items
related to thc particular case indictment, information, or complaint, and which are material to the preparation of
a defense, or arc intended for use by the prosecuting attorney as evidence at the trial, or were obtained from or
belong to the defendant, within the possessioa of, or. reasonably available to the state, subject to the provisions
of this mie:

(1) Any written or recorded statement by the defendant or a co-defendant, including polico summatrtes of such
statements, and including grand jury testimony by either the defendant or co-defendant;

(2) Criminal records of the defendant, a co-defendant, and the record of prior convictions that could be admiss-
ible under Rule 609 of the Ohio Rules of Evidence of a witness in the state's case-in-chief, or that it reasonably
anticipates calling as a witness in rebuttal;

(3) Subject to divisions (D)(4) and (E) of this rule, all laboratory or hospital reports, books, papers, documents,
photographs, tangible objects, buildings, or places;

(4) Subject to division (D)(4) and (E) of this rule, results of pltysical or mental examinations, experiments or sci-
entific tests;

(5) Any evidence favorable to the defendant and material to guilt or punishment;

(6) All reports from peace officers, the Ohio State Highway Patrol, and federal law onforcement agents,
ptrovided however, that a document prepared by a person other than the witness testifying will not be considered

0 2012 Thomson Reuters. No Claim to Orig. US Gov. Works,
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to be the wltness's prior statement for purposes of the cross examihation of that particular witness under the '
Rules of Evidence unless explicitly adopted by the witness;

(7) Any written or recoi'ded statemont by a witness in the state's case-in-chief, or that it reasonably anticipates
calling as a witness in rebuttal.

(C) Prosecuting Attorney's Designation of"Counsel Only" Materials, The prosecuting attorney may desig-
nate any material subject to disclosure under this rule as "counsel only" by stamping a prominont notice on each
page or thing so designated, "Counsel only" material also includes materials ordered disclosed under division
(F) of this rule, Except as otherwise provided, "counsel only" material may not bc shown to the defendant or any
other person, but may be disclosed only to defense counsel, or the agents or employees of defense counsel, and
may not otherwise be reproduced, copied or disseminated in any way. Defense counsel may orally communicate
the content of the "counsel only" material to the defendant.

(D) Prosecuting Attorney's Certification of Nondisclosure. If the prosecuting attornoy does not disclose ma-
terials or portions of materials under this rule, the prosecuting attorttey shall cettify to the coutt that the prosec-
uting attomey is not disclosing material or portions of material otherwise subject to disclosure under this rule for
one or more of the following reasons:

(i ) The prosecuting attotttey has reasonable, articulable grounds to believe that discloaure will compromise the
safety of a witness, vletim, or third party, or subject them to intimidation or coercion;

(2) The prosecuting attorney has reasonable, artioulable grounds to beliave that disclosure will subject a witness,
victim, or third party to a substantial risk of serious economic harm;

(3) Disclosure will compromise an ongoing criminal investigation or a contldential law enforcement technique
or investigation regardless of whether that investigation involves the pending case or the defendant;

(4) The statement is of a child victim of sexually orionted offense under the age of thirteen;

(5) The interests ofjustice require non-disclosure.

Reasonalile, articatlable grounds may include, but are not limited to, the nature of the case, the specific oourse of
conduct of onc or moro parties, threats or prior instances of witness tamperiC.g or intimidation, whether nr not
those instances resulted in criminal charges, whether the defendant is pro se, and any other relevant information.

The prosecuting attorney's oortifrcation shall identify the nondisclosed material,

(E) Right of Inspection in Cases of Sexual Assault.
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(1) In cases of sexual assault, defense counsel, or the agents or employees of defense counsel, shall ltave the
right to inspect photographs, results of physical or mental examinations, or hospital reports, related to the indict-
ment, information, or complaint as described in section (B)(3) or (B)(4) of this mle. Hospital records not related
to the infot•mation, indictment, or complaint are not subject to inspection or diselosure. Upon motion by defend-
ant, copies of the photographs, irsults of physical or mental oxaminations, or hospital reports, shall be provided
to defendant's expert under seal and under protection from unauthorized dissemination pursuant to proteetive or-
der.

(2) In cases involving a victim of a soxually oriented offensa less than thirteen years of age, the aourt, for good
cause shown, may order the child's statement be provided, under seal and pursuant to protective order from un-
authorized dissemination, to defense counsel and the defendant's experl. Notwithstanding any provision to the
contrary, couusel fbr the defendant shail6e permitted to discuss the content of the statement with the expert,

(F) Review of Prosecuting Aitorney's Certifieation of Non-Disclosure. Upon motion of the defendant, the tri-
al contt Shell reviaw fhe refaeoati g attrnn,,ry' dPCi inn nf nnndi¢cln¢nre nr dP¢ignat'nn nf"r^mn¢ni nnlv" ma_

terial for abuse of discretion during an In camera hearing conducted seven days prior to trial, with counsel parti-

cipating.

(1) Upon a finding of an abuse of discretion by the prosecuting attorney, the trial court may order disclosure,
grant a continuance, or other appropriate reliet: .

(2) Upon a finding by the trial court of an abuse of discretion by the prosecuting aitomey, the prosecuting attor-
ney may file an Interlocutory appeal pursuant to divueioti (K) of Rule 12 oftho Rules of Crimiual Procedure.

(3) Unless, for good cause shown, the court orders otherwise, any material disclosed by court order under this
section shall be deemed to be "counsel only" material, whether or not it is marked as such.

in^ >'.,..'...ta.^r....A:.... rt.o..r...,tatnnc nfll7/71 in fhw nacw nf a sintnment hy a vietim of a sexnaliv oriented offensek•,^ a.v.n.«m.w....u.b ..... y....,.......•. ... ..n

less than thirteen years of age, where the trial court finds no abuse of discretion, and the prosecuting attomey
has not certified for nondisolosure under (D)(1) or (D)(2) of this rule, or has filod for nondisclosure under (b)(I)
or (I))(2) of this rule and the court has found an abuse of discretion In doing so, the prosecuting attomey shall
permit defense counsel, or tha agents or e'mployees of defense counsel to inspect the statement at that time.

(5) If the court finds no abuse of discretion by the prosecuting attomey, a copy of any discoverable material lhat
was not disclosed before trial shall be provided to the defendant no later than commeneementof trial. If the
court continues the trial after the disclosure, the%tastimony of any witness shall be perpetuated on motionof the
state subject to futtYlter cross-examination for good cause shown.

(C) Perpetuation of Testimony. Where a court has ordered disclosure of material certified by the prosecuting
attorney under division (F) of this rule, the prosecutiRg attomey tnay move the court to perpetuate tha testimony
of relevant witnesses in a hearing before the court, in which hearing the defendant shail have tlte right of eross-
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examination, A record of the witness's testimony shall be made and shall bo admissible at trial as part of the
state's case in chief, in the event the witness lms become unavailable through no fault of the state.

Page 4

(I{) Discovery: Right to Copy or Photograph. If the defendant serves a written demand for discovery or any
other pleading seeking disclosure of evidence on the prosecuting attorney, a reciprocal duty of disclosure by the
defendant arises without further demand by the state. The defendant shall provide copies or photographs, or per-
mit the prosecuting attomey to copy or photograph, tho following itoms rolated to the particular case indiotment,
information or complaint, and which are material to the innocence or alibi of the defendant, or ara Intended for
use by the defense as evidence at the trial, or were obtained from or belong to the victim, within the possassion
of, or reasonably available to the defendant, except as provided in division (J) of this mle:

(1) All laboratory or hospital reports, books, papers, dooumonts, photographs, tangible objects, buildings or places;

Re :t[., 1 1 ^ 1 ^^:FIIITr117^IC1T1^.^^:17iH1f111011(^[^7iFYH[al

(3) Any evidence that tends to negate the guilt of the defendant, or is material to punishment, or tends to support
an alibi. However, nothing in this mle shall be construed to require tho defendant to disolose infolmation that
would tend to inot•iminate that dafendant;

(4) All investigative reports, except as provided in division (J) of this rule;

(5) Any written or recorded statement by a witness in the defendant's cese-in-chief, or any witness that it reas-
onably anticipates aalling as a witness in surrebuttal.

(I) Witness List. gach party shall provide to opposing counsel a written wimess list, including names and ad-
dre-sses of any witness it intends to call in its case-in-chief, or reasonably anticipates calling in rebuttal or surre-
1,,.Net 'Y.o......,o..t..fthnv,ifnneencrmavnnthPrnmme.ntP.dnnnnnrdisolosedtothejllrvbvonDOsingeoun8el•........ ...............................................^ ..-.__ _______ __ `r___ __
but during argunieng tite presence or absence of the witness may be commented upon.

(J) Information Not Subject to Disclosure. Thc following items aro not subject to disclosure under this rule:

(1) Materials subject to the work product protection. Work product includes, but is not limited to, reports,
memoranda, or other inteinal documents made by the proseauting attotney or defense counsei, or their agents in
connection with the investigation or nrosecution or defense of the case;

(2) •13 anscripts of grand jury testimony, other than transcripts of the testimony of a defendant or co•defendant.
Such transcripts are governed by Crim. R. 6;
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(3) Materials that by law are subject to privilege, or confidentiality, or are otherwise prohibited from disclosure.

(K) Expert Witnesses; lteports, An expert witness for either side shall propare a written report aummarizing
the expert witnoss s testimony, findings, analysis, conclusions, or opinion, and shall include a summary of the
expert's qualifications. The written report and summary of qualifications shall be subject to diselosure under this
rule no later than twenty-one days prior to trial, which period may be modifled by the court for good cause
shown, which does not prejudice any other party. Failure to disclose the written report to opposing counsel shall
preclude the expert's testimony at trial.

(L) Regulation of dlseovery.

(I) 7Yte trial court may make orders regulating discovery not inconsistent with this rule. If at any time during the
coursc of the proceedings it is brought to the attentlon of the court that a party has failed to comply withthis rule
or with an order issued pursuant to this rule, the court may order such party to permit the discovery or inspee-
tion. grant a continuance. or urohibit the nartv ftom introd, ^ in ev:a„ ,e the ...•. riai not or i t may
make such othar order as it deems just under the circumstan ea ` ^ar61

(2) The h•ial court specifically may regulate the time, place, and mannar of a pro se defendant's access to any
discoverable material not to exceed the scope of this rule. -

(3) In cases in which the attomey-client relationship is terniinated prior to trial for any reason, sny material that
I is designated "counsel only", or limited in dissemination by protective order, must be returned to the state. Any

work product derived from said material shall not be provided to the defondant,

(M) Time of mottons. A defendant shall make his demand for discovery within twenty-one days after arraign-
ment or seven days before the date of trial, whichever is earlier, or at such reasonable time later as the court may
pormit. A party's motion to compel compliance with this rule shall be made no later than seven days prior to tri-
al, or three days after the opposing party provides discovery, whichever is later. The moNon shall includa all re-
lief sought under this rule. A subsequent motion may be made only upon showing of cause why such motionwentd he i.n. tlts i.^.terest v.Juoaw.

CREDIT(S)

(Adopted of6 7-1-73; amended off. 7-1-10)

Current with amendments received through January l, 2012.
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