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INTRODUCTION AND SUMIVIARY OF ARGUMENT

This matter is before this Court as a certified conflict and as a discretionary

appeal. It presents an issue of statewide concern: must a trial court consider the least

severe sanction consistent with the rules of discovery before imposing a sanction when

the state fails to disclose discoverable evidence? In Lakewood v. Papadelis (1987), 32

Ohio St.3d 1, 5, 511 N.E.2d rt38, 1142, this Court held that "a trial court must inquire

into the circumstances surrounding a discovery rule violation and, when deciding

whether to impose a sanction, must impose the least severe sanction that is consistent

with the purpose of the rules of discovery." In the twenty five years since Lakewood,

trial and appellate courts have routinely applied its holding. However, some courts have

questioned whether or not Lakewood is applicable to violations by the prosecution. This

case provides this Court the opportunity to address that question.

In State v. Darmond, 8th Dist. Nos. 96373 and 96374, 2011-Ohio-616o, the

Eighth District Court of Appeals affirmed a trial court's order dismissing a case with

prejudice for a discovery violation. The violation was neither willful nor material. In

cc___•_ L_ n__L^L .^._^_•_^ r____^ L_^ L_ <n___^ • _ r__
aunining, tue r.i6uLu iJibiriUL ivuiiu uiai uie iea6i bevere sanCtlon,. in^i^uage trc^fn

Lakewood did not apply to state discovery violations. The Darmond decision is in

conflict with both the Third District Court of Appeals opinion in State u. Engle, i66 Ohio

APP.3d 262, 85o N.E.2d 123, 2oo6-Ohio-1884, and the First District Court of Appeals

opinion in State v. Siemer, Hamilton App. No. C-o6o604, C-o6o605, 2007-Ohio-46oo.

The Darmond decision is inconsistent with the purpose of Crim. R. i6 and promotes

unpredictability in the application of the criminal rules. Crim. R.16 (A) states that the

purpose of the rule is to "provide all parties in a criminal case with the information

necessary for a full and fair adjudication of the facts, to protect the integrity of the
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justice system and the rights of defendants, and to protect the well-being of witnesses,

victims, and society at large." This goal can hardly be accomplished if trial courts can

arbitrarily impose the most severe sanction without consideration of readily available

alternatives.

Crim. R. i6, this Court's precedent, and precedent throughout Ohio support

answering the certified conflict in the affirmative. Ohio is in need of a consistent

approach to discovery violations. Both parties are entitled to a fair trial, and that cannot

be accomplished when the parties are subject to different rules. Therefore, the State of

Ohio requests this Honorable Court answer the certified question in the affirmative,

adopt the State's proposition of law, and hold that trial courts must inquire into the

circumstances surrounding a discovery rule violation and, when deciding whether to

impose a sanction, must impose the least severe sanction that is consistent with the

purpose of the rules of discovery.

STATEMENT OF THE CASE

On August 11, 201o, Demetrius Darmond and Iris Oliver, were indicted by the

•
Cuyahoga ^ n^^^^ T••-, •4^ }l. r..n • 4 f T^^^nl:

aua,t^i«.. Drugs
l.Uyd11U^'a ^.Oiini.y vLduu VUty ^rv1ut ute LvttGrvirlg: vile i,^uuL a'3a aaaus Lu^

violation of R.C. § 2925.o3(A)(2) with a Juvenile Specification, R.C. § 2925.oi(BB), a

felony of the second degree, and one count of Possession of Drugs in violation of R.C §

2925•ii(A) a felony of the third degree. Demetrius Darmond was also indicted with one

count of Possessing Criminal Tools in violation of R.C. § 2923.24(A), a felony of the fifth

degree, and two counts of Endangering Children, R.C. § 2919.22(A), misdemeanors of

the first degree.

Darmond and Oliver were arraigned and the case proceeded to a bench trial on

February 1, 2011. During trial the attorneys made an oral motion to dismiss the case
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with prejudice due to an alleged discovery violation. The trial court granted the motion

after the first witness testified. The State appealed the dismissal. The Eighth District,

relying on a case from the Seventh District Court of Appeals, refused to apply Lakewood

v. Papadelis (1987), 32 Ohio St.3d 1, 511 N.E.2d 1138, to discovery violations by the

prosecution. Darmond at ¶i8. The Eighth District affirmed in light of its flawed

application of this Court's decision. State v. Darmond, 8th Dist. Nos. 96373 and 96374,

2011-Ohio-616o. The State sought a discretionary appeal with this Court is OSC 2012-

oo8i.

The State filed a motion to certify a conflict between Darmond and the Third

District Court of Appeals opinion in State v. Engle, i66 Ohio App.3d 262, 85o N.E.2d

123, 2oo6-Ohio-1884, and the First District Court of Appeals opinion in State v. Siemer,

Hamilton App. No. C-o6o604, C-o6o605, 2oo7-Ohio-46oo. The Eighth District granted

the State's motion and certified a conflict. The State filed a notice of certified conflict

with this Court is case number OSC 2012-0195•

On April 4, 2012, this Court determined that a conflict existed and also accepted

, -'--'- ''-----`----- , • ^ ^
p

Courttne ^̂^̂ aie ^ ulScreuuuary dppeai 1Yi vSc. Lo12-1^1^01. 1 iis tcurisoliuate
^

u tne two

cases.

STATEMENT OF FACTS

Ohio Bureau of Criminal Identification and Investigations (BCI) Special Agent

Patricia Stipek testified for the State of Ohio. Agent Stipek has been a narcotics agent for

twenty one years. (Tr. 28, 41). On March 13, 201o Agent Stipek was involved with a

package interdiction at FedEx in Richfield, Ohio. (Tr. 28-29, 31). She was there based

on a tip from the sheriffs department that a drug package was due to come in. (Tr. 29).
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During her interdicti on, she found three drug packages containing marijuana. (Tr. 29,

49).

The first package was addressed to a Cleveland location other that 16210

Huntmere, Cleveland, Ohio. (Tr. 42, 49, 55). The second drug package was the one

delivered to the Defendants at 162io Huntmere, Cleveland, Ohio and the subject of the

indictment. (Tr. 29). The third package was addressed to a Lorain County address. (Tr.

59). All three packages had separate addresses on them. (Tr. 30). All three packages

had similar packaging. (Tr. 58, 6o).

The second package, the target package for this case, was addressed to Tasha

Mack, 16210 Huntmere, Cleveland, Ohio. (Tr. 29, 49-50, 56). This second package was

packed the same as the first and third ones found. (Tr. 29-30, 42). Agent Stipek

obtained a search warrant to open the target package and took photographs on the

contents. (Tr. 30, 32-33). The search warrant only referenced this one particular

package. (Tr. 71). The packaging inside the delivery box contained birthday wrapping

paper, a blue card that was opened and marijuana. (Tr. 31). Exhibits 3-7 show pictures

a.^ l and m^ 1 ♦ - ..-a (v 71 aL,. .] 7' .] al. 7,...,. a,. a
. gCllt Jl1peA lllCn 11el1vereLL llle package wLi3eU

r
l Lne

b
ox anLL AS l:UntentJ. / ^11. 32-33J t1

Cuyahoga County Sheriffs Department. (Tr. 32). Agent Stipek acted as backup during

the Sheriffs controlled delivery to the Defendants at 1621o Huntmere, Cleveland, Ohio

on March 16,2010. (Tr. 33-35).

In researching the sender for the package, Agent Stipek, found the package was

sent from a Kinko's in Tempe Arizona and not from the return address listed on the

package. (Tr. 34-35).

On March 17, 201o, Agent Stipek was again doing package interdiction and the

FedEx in Richfield, Ohio. (Tr. 36). Agent Stipek found four packages that were packed
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similar to the original three. (Tr. 44-45, 61-62). These four additional packages,

including the original three, were sent from Kinko's in either Tempe or Phoenix,

Arizona. (Tr. 45). Out of these four, one was addressed to Sonya Byrd, 1621o Huntmere,

Cleveland, Ohio; two were Lorain County addresses, and the fourth to another Cleveland

address. (Tr. 37, 5o, 62-63). At least three of the four had similar packaging to the

March 13th packages. (Tr. 64-65).

Agent Stipek again obtained a search warrant for the March i7th Huntmere

package, opened the package, took pictures (exhibits 8-13), saw that it was packaged

exactly the same as the target package and then delivered it to the Cuyahoga County

Sheriffs Office. (Tr. 36-37, 67). This package was originally sent from a Kinko's in

Phoenix, Arizona. (Tr. 38). The handwriting on this box and the target package

appeared to be the same. (Tr. 40).

Agent Stipek made separate reports for each package. (Tr. 46, 66). In those

separate reports, she did not reference any of the other packages found, except to the

Huntmere address because the two had the same address. (Tr. 70). Agent Stipek did not

L_il • 1 t 1 does know ifparticipate in any iunow-up wi^ri tnose otner IG^ve pacxagest anu> onot nii

prosecution resulted. (Tr. 47).

During Agent Stipek's testimony, there were several side bars in which defense

counsel made a motion to dismiss. They renewed this motion after Agent Stipek's

testimony. (Tr. 74). The basis for the motion was that the discovery during trial of five

additional deliveries, similar to the ones in question at trial, was exculpatory

information and that the only remedy was dismissal. (Tr. 76).

"The reason I ask for a dismissal is it is exculpatory information from this defense

attorney's standpoint, and it provides us an opportunity to question other witnesses, to

5



question law enforcement professionals, to prepare a more adequate and vigorously

defense for our clients, and certainly important to know. We're now at the beginning of

trial and we - - it can't be made good now .... The only remedy would be to get this

information, permit us time to follow up with it, and then prepare an adequate defense,

and it just too late in the game to do that, just too late in the game." (Tr.76- 77).

The court granted this motion and barred the State from future prosecution. (Tr.

92). In so granting, the court held that the information about the other five packages

should have been provided to the defense. (Tr. 89-92). The court though never

considered any other remedy. Id.

LAW AND ARGUMENT

CERTIFIED CONFLICT QUESTION: DOES THE HOLDING IN
LAKEWOOD V. PAPADELIS, 32 OHIO ST.3D i, gii N.E.2D 1138
(1987), APPLY EQUALLY TO INSTANCES WHERE THE STATE
HAS COMMITTED A DISCOVERY VIOLATION?

PROPOSITION OF LAW I: A TRiAL COURT IS REQUIRED TO
IMPOSE THE LEAST SEVERE SANCTION THAT IS
CONSISTENT WPI'H THE PURPOSE OF THE RULES OF
DISCOVERY AFTER AN INQUIRY INTO THE CIRCUMSTANCES
PRODUCING AN ALLEGED VIOLATION OF CRIM. R. 16.

I. Summary ofArgument

Crim. R. i6 is meant to provide equality and fairness to the criminal justice

system. This goal cannot be accomplished when defendants and prosecutors are subject

to a diff r.,nt set of :^.:les• '^ifferent r'..'.les e.^.eOurage inconsiste.^.cy. ^^.rhe.n. either party^

fails to comply with their Crim. R. 16 responsibilities, the trial court should consider the

circumstances of the violation and apply the least severe sanction that is appropriate to

address the noncompliance. This idea of uniformity is supported by the language of
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Crim. R. i6 as well as precedent from this Court and the majority of appellate courts

throughout Ohio.

II. Crim. R.16

A. Original Crim. R. 16

Crim. R. i6 became effective on July 1, 1973. The rule remained unchanged until

2010. As it is relevant to the issue before this Court, Crim. R. i6 originally stated the

following:

"(A) Demand for discovery

"Upon written request each party shall forthwith provide the discovery
herein allowed. Motions for discovery shall certify that demand for
discovery has been made and the discovery has not been provided.

"(D) Continuing duty to disclose

"If, subsequent to compliance with a request or order pursuant to this rule,
and prior to or during trial, a party discovers additional matter which
would have been subject to discovery or inspection under the original
request or order, he shall promptly make such matter available for
discovery or inspection, or notify the other party or his attorney or the
court of the existence of the additional matter, in order to allow the court
to modify its previous order, or to aiiow the other pariy to make an
appropriate request for additional discovery or inspection.

"(E) Regulation of discovery

"(3) Faiiurc i^ i,^viTipiy. if at aiiy tiiiic uiiriiig tiic i,v^irsei^f u'' ic proeeeuiiigS

it is brought to the attention of the court that a party has failed to comply
with this rule or with an order issued pursuant to this rule, the court may
order such party to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing in evidence the
material not disclosed, or it may make such other order as it deems just
under the circumstances."

7



Crim. R. i6 (E)(3) gave a trial court fairly broad authority to regulate discovery and take

action for noncompliance. However, precedent supports that the trial court should apply

the least severe sanction available for violations from either party.

In State v. Howard (1978), 56 Ohio St.2d 328, 383 N.E.2d 912, this Court was

asked to review a decision by the Tenth District Court of Appeals in which the appellate

court reversed a conviction due to an alleged state discovery violation. In that case, the

state called a rebuttal witness but did not provide that witness' name on its witness list.

The trial court offered to grant a continuance, but after an extensive voir dire of the

rebuttal witnesses, no continuance was requested. Id. at 332. This Court noted the trial

court's offer of an alternative remedy and held that the trial court was not required to

exclude the rebuttal testimony.

In State v. Parson (1983), 6 Ohio St.3d 442, 453 N.E.2d 689, this Court reviewed

a state discovery violation. In that case, the state inadvertently failed to provide defense

with a statement made by a co-defendant. Applying an abuse of discretion standard, this

Court noted that a trial court is "not bound to exclude [nondisclosed discoverable

iiiaterialj at triai aiuiough IL iTiay dG SG aL iiS vp^ioii. Aiternaivciy, iie cOuii iTiay vrder

the noncomplying party to disclose the material, grant a continuance in the case or

make such other order as it deems just under the circumstances." Id. at 445. This Court

then considered whether the trial court abused its discretion. In doing so, this Court

considered whether or not the violation was willful and if the defendant was prejudiced

as a result of the nondisclosure. Parson was decided four years before Lakewood v.

Papadelis, 32 Ohio St.3d i, 511 N.E.2d 1138 (1987).

In Lakewood, this Court was asked to review a discovery sanction that was

imposed against the defense. Defendant Papadelis was charged with violating a

8



municipal ordinance. Defense counsel filed an initial request for discovery and later

filed a motion to compel. The prosecutor provided discovery and filed a reciprocal

demand. Defense counsel did not provide discovery. During trial, defense counsel called

a witness to the stand. The prosecutor objected and informed the court that defense

counsel did not provide a witness list or any other discovery. Defense counsel admitted

that he failed to respond. Due to the Crim. R. 16 violation, the trial court excluded all of

Papadelis' witnesses. Papadelis appealed and the Eighth District reversed the conviction

because the city had failed to file a motion to compel. This Court was asked to consider

whether a moving party is required to file a motion to compel before a trial court could

impose a discovery sanction.

Once it was established that a sanction could be imposed, this Court was next

asked to consider whether or not the sanction was appropriate. This Court noted that

"Crim.R. 16(E)(3) provides a range of sanctions which the trial court, in its discretion,

may impose on a noncomplying party." Lakewood at 4. The Lakewood Court expressed

concern that the severe sanction of excluding all of a defendant's witnesses would

, ^ r , ,interfere witri a u'eLeiiuant s constitutional r• ^gui to present a ueiense. To tnat ena, tnis

Court held that "a trial court must inquire into the circumstances surrounding a

violation of Crim.R. i6 prior to imposing sanctions pursuant to Crim.R. 16(E)(3).

Factors to be considered by the trial court include the extent to which the prosecution

will be surprised or prejudiced by the witness' testimony, the impact of witness

preclusion on the evidence at trial and the outcome of the case, whether violation of the

discovery rules was willful or in bad faith, and the effectiveness of less severe sanctions."

Id. (Emphasis added). This Court went on to state that a trial court "must impose the

least drastic sanction possible that is consistent with the state's interest. ***We hold that

9



a trial court must inquire into the circumstances surrounding a discovery rule violation

and, when deciding whether to impose a sanction, must impose the least severe sanction

that is consistent with the purpose of the rules of discovery." Id. at 5.1

In State v. Parker (1990), 53 Ohio St.3d 82, 558 N.E.2d 1164, this Court applied

Lakewood and Parson to a state discovery violation. The Parker court noted that a

"sanction should not be imposed under Crim.R. i6 unless the prosecutor's

noncompliance is of sufficient significance [to] result in a denial of defendant's right to a

fair trial." Id. at 86. This Court went on to state that a "trial court must inquire into the

circumstances producing the alleged violation of Crim.R. i6. The court is required to

impose the least severe sanction that is consistent.with the purpose of the rules of

discovery." Id. citing Lakewood v. Papadelis (1987), 32 Ohio St.3d i, 5,511 N.E.2d 1138,

1141.

In 20o8, this Court again applied the Parson factors to a state discovery violation

in State v. Hale (2oo8), ii9 Ohio St.3d 118, 2008-Ohio-3426, 892 N.E.2d 864. In Hale,

the state failed to disclose an oral statement by a co-defendant. This Court stated that

an_____^ cst LaulLL_,l •^_l•_ r 1___i 1 1 rru,^v„ ubueu guiueiines ,ur evamaurig the trial court's exercise or discretion in

this area: `Where, in a criminal trial, the prosecution fails to comply with Crim.R.

16(B)(i)(a)(ii) by informing the accused of an oral statement made by a co-defendant to

a law enforcement officer, and the record does not demonstrate (i) that the

prosecution's failure to disclose was a willful violation of Crim.R. i6, (2) that

foreknowledge of the statement would have benefited the accused in the preparation of

1 In Lakewood, this Court went on to state that exclusion may be a proper remedy in
some circumstances but may not be used to completely deny a defendant his right to
present a defense.

10



his defense, or (3) that the accused was prejudiced by admission of the statement, the

trial court does not abuse its discretion under Crim.R. 16(E)(3) by permitting such

evidence to be admitted.' [citation omitted]." Hale at ¶115. This Court affirmed, finding

that the Parson factors were not met.

As noted above, this Court has previously applied the "least severe sanction"

language to state discovery violations. It is an equitable remedy as the state and the

defendant are each entitled to a fair trial. This Court should continue to hold that trial

courts must inquire into the circumstances producing the alleged violation of Crim.R. i6

and impose the least severe sanction that is consistent with the purpose of the rules of

discovery. State v. Parker (1990), 53 Ohio St.3d 82, 558 N.E.2d 1164

B. Amended Crim. R. 16

On July 1, 2oio, this Court unanimously adopted a new version of Crim. R. i6.

As it is relevant to the issue before this Court, Crim. R. i6 now states the following:

"(A) Purpose, Scope and Reciprocity. This rule is to provide all
parties in a criminal case with the information necessary for a full and fair
adjudication of the facts, to protect the integrity of the justice system and
the rights of defendants, and to protect the well-being of witnesses,
victiYns, and society at iarge. fui duties and remedies are subject to a
standard of due diligence, apply to the defense and the prosecution
equally, and are intended to be reciprocal. Once discovery is initiated by
demand of the defendant, all parties have a continuing duty to supplement
their disclosures.

(L) Regulation of discovery.

(i) The trial court may make orders regulating discovery not inconsistent
with this rule. If at any time during the course of the proceedings it is
brought to the attention of the court that a party has failed to comply with.
this rule or with an order issued pursuant to this rule, the court may order
such party to permit the discovery or inspection, grant a continuance, or
prohibit the party from introducing in evidence the material not disclosed,
or it may make such other order as it deems just under the circumstances."

11



The new Crim. R. 16 clearly indicates this Court's intention that therule be applied in a

fair and equitable manner. Crim. R. 16(A). The revised version also requires a trial court

to impose a sanction commensurate with the circumstances of the violation. Crim. R.

16(L)(1). The revisions to the applicable portions of Crim. R. 16 remain consistent with

this Court's decisions in Parson, Lakewood, and Parker. Therefore, those decisions

should be uniformly applied for any discovery violation.

III. Conflict cases

The vast majority of courts in Ohio have applied the "least severe sanction"

language from Lakewood to cases that involve a state discovery violation. However, a

conflict currently exists over the application of this Court's holding in Lakewood v.

Papadelis (1987), 32 Ohio St.3d 1, 5, 511 N.E.2d 1138, 1142, to state discovery violations.

In Darmond, the Eighth District has now joined the Seventh District in holding that

Lakewood does not apply to state discovery violations.

In State v. Siemer, 1st Dist. No. C-o6o604, C-o6o605, 2007-Ohio-46oo, the First

District Court of Appeals reversed a trial court's order granting a defendant's motion to

dismiss due to a discovery vioiation. in that case, iike tile instant case, both the defense

and prosecution did not know about the additional evidence. The evidence at issue

involved nearly 20 minutes of missing videotape from a police cruiser which was not

provided to either the prosecution or the defendant. The violation was discovered during

trial. The defendant moved to dismiss the case and the prosecution requested a

continuance. The trial court heard arguments from both parties and granted the motion

to dismiss. Id. at U. The prosecution appealed.

In considering the State's appeal, the First District applied this Court's decision

in Lakewood v. Papadelis (1987), 32 Ohio St.3d 1, 511 N.E.2d 1138. The First District

12



recognized that the "Lakewood balancing test was created in the context of a discovery

violation committed by the defendant" but found it was "nonetheless relevant and

equally applicable to cases involving discovery violations committed by

the state." Siemer at ¶9. (Emphasis Added). The First District found that multiple Ohio

appellate courts have also applied Lakewood to state violations. Id. at fn.5 citing State v.

Jennings, ist Dist. No. C-o3o839, 2004-Ohio-3748; State v. Palivoda, uth Dist.

No.2oo6-A-ooi9, 20o6-Ohio-6494; State v. Shutes, 8th Dist. No. 86485, 2oo6-Ohio-

1940; State v. Engle, 166 Ohio App.3d 262, 20o6-Ohio-1884, 85o N.E.2d 123; State v.

Thacker, 2nd Dist. Nos.2004-CA-38 and 2004-CA-57, 2005-Ohio-2230; State v.

Wilson, 6th Dist. No. L-o2-1178, 2003-Ohio-2786; State v. Savage, ioth Dist. No.

o2AP-202, 2002-Ohio-6837; State v. Hoschar, 5th Dist. No.20oiCAoo322, 2002-Ohio-

4413; State v. Pitts, 4th Dist. No. 99 CA 2675, 2ooo-Ohioi986. Applying Lakewood, the

First District agreed with the state and reversed the trial court's dismissal. Siemer at

¶lo.

In the instant case, the Eighth District refused to apply the Lakewood "least

severe sanction" standard'Decause "the prosecution committed the violation rather than

the defendant. State v. Darmond, Cuyahoga App. Nos. 96373 & 96374, 20ii-Ohio-616o,

¶18. The facts in Darmond and Siemer are similar in that neither case involved a willful

violation by the prosecution. The Eighth District's decision is in conflict not only with

Siemer but with the other districts throughout this State as noted in the Siemer

decision. The trial court in this case did not consider any remedy other than dismissal

with prejudice. (Tr. 89-92). Applying Lakewood, such an act constitutes an abuse of

discretion. While dismissal may be appropriate in some instances, such a drastic action

13



must be taken with the utmost caution and after compliance with the analysis set forth

in Lakewood.

Darmond is also in conflict with State v. Engle, i66 Ohio App.3d 262, 2oo6-

Ohio-i884, 85o N.E.2d 123. In Engle, the Third District Court of Appeals reversed a

trial court's order granting a defendant's motion to dismiss based upon a discovery

violation by the prosecution. In Engle, the prosecution failed to provide the defendant

with a copy of the audio recording of a drug transaction. Id. at ¶4. The defendant filed a

motion to dismiss which the trial court granted without providing the prosecution the

opportunity to respond. Id. at ¶5.

The State appealed. The Third District applied Lakewood and held that the trial

court was required to inquire into the circumstances of the violation and to "impose the

least severe sanction that is consistent with the purpose of the rules of discovery." Id. at

¶8 citing Lakewood, 32 Ohio St.3d i. The Third District found that the trial court did not

make an appropriate inquiry into the violation and that it did not "properly balance the

need to impose a sanction with the purpose of the discovery rules, as required under

ULakewooa v.j rapaaeiis." Ia. at ¶1o. 7rhe 1'hird District reversed, holding that the trial

court "erred in dismissing the charges against Engle due to the state's discovery

violation; the sanction imposed was not the least severe sanction available that is

consistent with the purposes of the discovery rules." Id. at ¶12.

Darmond, Siemer, and Engle are in conflict. While the vast majority of Ohio

appellate courts have applied Lakewood to state discovery violations, the Eighth District

has repeatedly refused to do so. This position is unsupported by Crim. R. i6 or this

Court's precedent and should be reversed. The trial court's failure to consider and apply

14



a more appropriate sanction was an abuse of discretion which prevented the State from

ever prosecuting Darmond and Oliver for their criminal acts.

IV. Application

In this case the Eighth District Court of Appeals affirmed a trial court's order

dismissing a case with prejudice for a discovery violation. State v. Darmond, 8th Dist.

Nos. 96373 and 96374, 2oii-Ohio-6i6o. The violation was neither willful nor material.

During a bench trial in a drug trafficking case, the prosecution and defense were both

surprised to learn that law enforcement officers interdicted additional packages. The

additional packages were not the subject of the trial. The trial court found that the

packages could have been either "inculpatory or exculpatory" and were discoverable.

Because the information was not provided to the defense, the trial court dismissed the

case with prejudice. The Eighth District affirmed, finding Lakewood inapplicable to

discovery violations by the prosecution. Id. at ¶i8.

The instant case is a clear example of the need for an equitable remedy. There

was no willful violation and only mere speculation that the report(s) would have had any

benent to Darmona. The State was unaware that law enforcement officers interdicted

additional similar packages. Darmond was not on trial for the additional packages and,

as noted by the court, there was an equal likelihood that the packages would have been

inclupatory. Despite the minimal importance of the additional packages, the trial court

imposed the most severe sanction possible on the state without consideration of readily

available alternatives. The equitable application of Lakewood could have prevented the

extreme result that occurred in this case. The Eighth District's failure to apply

Lakewood to this case is reversible error.

15



CONCLUSION

The State respectfully requests this Honorable Court adopt the State's

proposition of law, answer the conflict issue in the affirmative, and hold that trial court's

must inquire into the circumstances surrounding a discovery rule violation and, when

deciding whether to impose a sanction, must impose the leasf severe sanction that is

consistent with the purpose of the rules of discovery.

Respectfully submitted,

WILLIAM D. MASON
Cuyahoga County Prosecuting Attorney

Katherine Mulliri (od84i22)
Assistant Prosecuting Attorney
The Justice Center, Courts Tower
1200 Ontario St., Eighth Floor
Cleveland, Ohio 44113
(216) 698-7919
(2i6'J 443-78o6Jax
kemullin@cuyahogacounty.us email
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GHECK 01-1I0 SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORI'1'Y..

Court of Appeals of Ohio,
Eighth 1Nstrict, Cuyahoga County.

STATE of Ohio, Plaintiff-Appeltant

V.Demetrius DARMOND,.Defendant Appallee.

Nos. 96373, 96374.
Decided Doc.1, 2011.

of Common C'leas, Csse No. CR-540709.
William D. Mason, Cuyahoga Ceunty Prosecutor
By -Matthew Waters, Assistant County Prosecutor,

'Cleveland,.O11, for appellant.

Patricia- J. Smith, JefO•ey P. Hastiags, Cleveland,
Oli, forappellee.

Hefbtre JONES, J., BOYLE, P.J., and SWEENEY, J.

LARRY A. JONCS, J.
*1 (111 Plaintiff-appellant, the state of Ohio,

appeals from ihe trial comt's Jndgment dismiasing
the case with prejudice for a discovory violation.
VTe affmn.

1. Procedural History aad Faets
{¶ 2} Dafondants-appeltees, Demetrias Dar-

mond and Iris Oliver, wore Jointty indicted In Au-
gust 2010. Both defendants were charged with dntg
trafficking and drag -possession, aad Dannond was
additionally oharged with possessing criminal tools
and endangering ahildren.n+L The oharges
stemmed lYom the controlied delivery of a Pedi3x
paoicare eanrmining m,,,aTvi^hla,na tn 162!0 Nimtlnarej
Clevoland, Ohio.

Page 1

PNi. Dattnond had pro"vlously been under
indictment in Case No. CR-535469 for the
samc cltarges. That case- was dismissed
without prejudiee by the state on August 9,
2010; "for fur0ier invastigation:' 'fhe state
ro-lndictad him In this casa on August 11,
2016.

(13) Tho defendants waived their right to a
jury triat and tho eaee preceeded to a benoh trial.
Tbe state prosented tho testimony of Speeial.Agent
Patriola Stipok. On Maroh 13, 2010, Stlpek was in-
volvod witli a package.interdictian at a PedBx thctl-
ity. She reMaved'tbree package.s_at that time, in-

was addrassed to "Tasha Maclc:' Tha paekages
were all dostinad for.difYerent addressos. They all
had slmilat packaging.

{14) Stipak obtaiaed a search warrant for the. -
package destined for Huntn3ere. Inside was a pack-
ago w'roppod'in happy birth.day papr and an envel-
ope; marljuanawas in tho envelope.

•(15) On March 17, 2010, Stipok did another
:paokage intezd'iction at the same FedBx facility and
ratriaved four packages, iacluding the targeted one
that was addrassed to "Sonya Byrd" at 16210
Hanhnare. Stipelc tostified that the four paokages
were slmiiar to the packages she bad roirioved on
Marah 13.

tU 611̂''ile spcYiai ageLi i,btaiued a ua"w'•Cb war-

rant for the second pacJcage deatined for Hununere.
'flte contents were similer to the first package
destined for Huntmora--a package wYaliped in
hap bh*day paper and an envalope ivith
mar'rcanalnit.

117) Stipek made a separate roport for each of
the seven packages, but with the oxception of the
two jiuntmere packages, did not referance tho othar
packages. The record demonstratas that neither the
state nor dafonse had knowledge of tho other five

® 2012 Thomson Reuters. No Claim to prlg. US Gov. Works.
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packages. Stipek did not have the additional reports
witlt her at trial and was unable to testify about any
investigation relative to thoso packagas, Bacause of
ihis "surprLse," tho defense moved to dismisa the
case. 1'Jze court held the. requsst In abeyancq al-
lowed for complete examination of Stipek, then re-
cotutidered the defanse requeet and granted It.

{g 8} In dismissing the case, tha trlal court
ststed the oxcladed evidence "could be inoulpatoty
or ezoalpatofy„ Tho court rationalixod its decision
as follows:

{19} "Alt seven of tite boxes were very simitar
In naiare and all wero tho same box sizm NI acven
of thetn were addressad and came from efOter the
Phoenix or Temne. Arima pree &om a Kinko's
store.

{q 10} "All of them viere handwrittat with the
same handwriting. Possibl,y r3ie Inside packagiug on
some of 8tem were not exactly the same, but'all of
them cattte in a. vety sbnllar packaging, birthday
packaging, birthday cards, and so foxlh.

"2 (111) "To then relate tttese seven boxes to-
gether, (] I believe all the other information should
have been supplied, tho reports, the addreases, the
hamas, the. investigatian, whethoc there wore
ohatges, and quits po'ssibly mayba tf thare was an
htdiotment, which I don't know If dtere was or
wasn't, and I don't think anyona can speak to that..

(1 12) (P]ld someone own up to a
aCl:eme .N.]at ^^u meL1d have been h!f^^'Y3ation... ^A.,.n,.,
and evidenoe that eould have been brought In here
and tesiimony by adotbar peraon to axonerate •the
two individuals that were,obarged In this oaseT'

{{ 13} The statc's sole assigned eiror reads:
"Tha trial court abused its 44isoretion in declaring a
mistrlat and by dismissing the stato"s case with pre"
judice due to an inadvertent dlscovery violation:'

1L Law and Analysis
(1 14) Ctim.R. 16 govenas discovery in crim-

inal cases and states tlmt the purp4se of discovery Is

I'aga 2

to "provide ail partiac In a criminsl casc with the
information necessary for a full and fair adjudioa-
tion' of dte faots, to proteot tho lntegrity of tltc
Justice system and the rights of defendants, and to
protect the well-being of witnesses, viotltn5, and so-
ciety at Iarge." Crim.R.. 16(A). If a patty fails to
comply with Crim.R. 16's discovery requiremonts, a
trlal court "may order sach party to penuit the dis-
oovery or inspection, grattt a continuane% or pro-
hibit the party &om iatroducing Into evidence the
material not disolosed, or it may make such other
order as it deems just under the circianstances"
Crim.1L 160. It is within the trial oourfs sound
disoYetion to dacide what sanction to innmae for a
discovary violatton. Lakewood v. Papadeiis
(1987), 32 Ohic St.3d 1, 3, 511 N.li.2d 1138.
Therefore a triat court's sanction will not
be overhun unless it dis^vwas umeasona e, uncon-
scionable, or atbitracy. State Y. Engla 166 Ohio
App3d 262, 2006-Ohto-1884, 850 N.S.2d 123, 17.

(¶ 15) Citing Lakewood, the siate contends that
the trlal court abused its discretion by not fmposing
a less aevete sanotion than dismissal with prejudice, -
This court addtessed the "ieast ra.stricfive sanotion"
eiement of Lakewood in State v. Joaes, 183 Ohio
App.3d 189, 2009-Obio-2381, 916 N.$,2d 828,
atatittg tho following:

{¶ 16) "The holding in Lakewood mast be read
in.cot}junction with its facts. In Lakewoor( the de-
fensc failed to respond to the pvlseoution's de:nand
for di'seovery. At trial, the state objeoted what: the
dafensa oslled 'its first witness, arguing that the
-state. nAd net boeu nrtn!ided with a witness liat, The
trial court then excludecl tho testimony of ali de-
fense witnesses as a sanotlon for the failure to re-
spond to tho state's discovery reqaest. The defenae
attomey profferad the testimony of the two wit-
nessas he was precluded from calling.

(1 171 "1be Ohio Supreme Court oxplalned
that the excluded testimony was material and relev-
ant to the offense charged, and if believed, the de-
fendant may have been acquitted. Consequentiy, the

® 2012 Thomson Reuters. No Claim to Orig, US Oov. Works.
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court concluded that the exclusions denied the de-
fendant his Sixth Amendment right to present a de-
fen'se. 'IYta court reeognlzed that the atate has a
compoillnh* intorest but explained that any infrbige-
mont on a dafandant's constitutional rights caused
by a sanotion must be afforded great wcight: The
oourt hold that 'a trial court must lhquire imo tbo
o3rniimstances aurrounding a discovety rule viola-
tion and, when deoiding whether to impose a sanc-
tion, must impose the least sevara aanotion that Is
consisfent wlOt the purpose of the rules of discov-
ct•y.' The court a2so stated: 'We emphasize that the
forogoing balancing'test should not bo consh•ued to
tpean that the exelusion of teatimony or evidence is
never a parmissible sanatfon In a crlminal case. It Is
only when exclusion acts to complately deny de-
fendent his nr ber ^natimtinnai rtgh^Iasent a
defense that tho sanotion is impennlssibbe.' " Jones
at q 10-11, quotiag Lakewood at paragraph two of
tha syilabusand at 15.

*3 (¶ 18) ht Jones, this court cited a Seventh
Appellata pistrlet case, State v. Crespo, Mahoning
x1•pp, No. 03 MA 11, 2004-0hio-1576, wherein the
catitt hald • that "(c]ommon sense dietatdc that the
(hoiding in Lakewood ] does not mean that a trial
eonrt must impose the 'least severe sanction' in
svery .case. Otherwise, dismissal of an indietment
ooul.d-never be an appropriate sanction as thate will
always be a sanction less severe. Similarly; a jail
term for contempt could be eliminsted as an option
because thera are a plethom of loss severe sanctions
availablo:' Crespo at ¶ 8; Jones at 112. The Sev-
enth District -fmlher noted that a distinction exists
ln cases, unlike r.a/rnwonN ycJhnre the ctate fana to
pimvide discovery, as opposed to cases where the
dafendant violated the discovery ndos as in Lake-
wood Creapo at y 11 {"Therofora, tho hoiding in
Lakewood Is not direotly applicable in cases where
sattcdons are impoaed upon the prosecution")

(119) The state also contends that both It and
the defense were surprised by the additional ovid-
once, and absent a finding by fl:e trial court that the
additional evidence was oxculpatmy, and thua that

Page 3

the lack of knowledge was prejudicial to the de-
fense, the court abused its diseiafion. The rocord is
clear thatboth the iSrosecution aud the defense were
surpcisad by the additional evidence, but tha faot
that the atate was surprised did not lesssen_ the put-
poses of discovery, which in part, is to "proteet the
integrity of tho Justiee system and tho rights of de-
fbndants" Crim.R, 16(A). When potentially exoulp-
atnry avidenoe is at Issue, "tho proscautor may not
hida behind the shield of innoacnoe, claiming that
the poliee fallecl to advise bim of suoh _evidenae.
Whatlrer the non-disclosure is tho rasponsibllity of
the ofCcer or tho prosecutor makes no difference. It
is the govetntnent's failure that denies the accused
the process duo him." SYate v. SuUivan (Aug. 6,
1990), Tuseatawas App, No. 89AP120094, citing
(jS{(er/ y}yg(gs ex ret Smfrh v. Talrman (1985), 769
P.26 386.

(120) in regard td tho neturo of the evidence,
that is, whether it was axculpatory or inculpatory,
we are not abie to make that datarmination. The tri-
al court coarectly stpted that the evidence could
have been exoulpatory or inculpatory. Whatever Its
nature, it was discoversble, a point conceded by the
state.

(1211 We are not persuaded by the state's reli-
ance on Stare v. Kin& Muskingtua App. No.
CT2010-0010, 2010-Ohio-5701. In Ktqg, the de-
fendant was charged with theft. in its opening state-
ment, the ataW made reference to text messages sent
by tho dafendant to tbe viotim without objection
flam the dot$nse. During the defense's voir dire aM
onenutig slatoment, counsel seveml times stated that
the defendant was going to take the stand and tell
her alde of the story. Defense eounsel also stated
that the defendant had a prior theft conviction,

*4 (122) The state's first witness to testify was
the vietlm. The viotim testified about the incident
and also stated that after tho incident the dafendant
sent her text massagos apologizing for the incident.
The defenae did not object while the victlm was
testifylitg, but at the coneiusion of tho statss direct
examination of her, it alerted the court that it had

® 20 t2 Thomson Router•s. No Ctaim to Orig. US Qov. Works.
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not received the toxtmessages during diswveiy and
requested a mistrial. Tha stato acknowledged that It
laad a6inmitted "an ovm'slght in iha discovery pro-
cess" Id at ¶ 31. I"he trlal oourt. g'anted thc de-
fense's motion and dismissed the casa with preJu-
dice, stating tb:at Hie "act of the State hints toward
intentional 'overreaching to gain an unfaa tactical
advantage." Id. at g 11.

{¶ 23) The Fifth Appellate Disidct ibund that
the trial court abusad its discretion. Speoifioally, the
court found'there was no evidencc that tlte stata's
mistake was an intwrtional oversight. The court aiso
noted that the dafanse did not timely object. This
case diffors il•om :Klag.

fa odl In YI !h idw t„a1 rv

while hea+e it was not cartaln whether tho avidence
was ipculpatpty or exculpatory. MMoraaover, fluthor
Irivestlgation into tha matter was Ir7tely not noeded
In Kft wliereas fiuthor Investigation would have
been needed In this case. Additionallq, the court
here.dtd not fmd that the state's act was intantional
dsspite a lack of evidence on that. Rathor, tho conrt
here found that the ovidencc was ralovant evidence
to ivhfch the defense was entitled for fiuUlor 3nvesb
igation, irrespective of how it came to bo over•
looked.

(125) The reaord horo evidenees that the trial
oomt gave carafal and deliberatc aonsidaration to
the defenso's requost for a mistrial. "iTpto trial
court is in far the batter position to monitor the
criminal procass. When ho elocts to exorcisa discre-
tion we arc well advisofl to rvcog'ivr.^ and honor it
in the absence of error of law." SullivaM supra, cit-
ing ,SYa(e v. 13verhart @uiy 23, 1990), Tasoarawas
App. No. 89 AP-40036.

{i 26) On the record before us, we ceanot find
that the trial court abused its discretion, eapecially
in light of tho fact that the atate had already in-
dicted and dismissod charges against Darmond for
"fi,rt.her 9,^vcstloation_" and then two davs lator re-
indioted him and Oliver, his mother-in-law. The
state's sole assignment of eeror is thereforc over-

Page 4

ruled.

Judgmant aft'hmed.

it is ordered that appeilee reoover-of appoilant
costs hercin taxed.

The court finds there wero reasonablo grounds
for this appeal.

' It is orderod that a special mqndate issue out of
this coait direottng the oomm6n pleas court to catty
this Judgment into execution. The defendattt's con
viotton having been affirmad, any ball ps;nding ap-
peat Is tomiinatpd, Caso remanded 4o the trial•court
for excoutiqn of sentenca

A oortifled copy of this aniry shaU couatitat.o
the mandate pursuant to Rule 27 of the itules of
Appellate Procedure.

MAR'Y 1. DOYLT3, P.J., aad JAMSS J. SWSI3NE'St',
I., Coltcw.

Ohio App. 8 Dist.,2011.
State v. Darmond
Slip. Copy, 2011 WL 5998671 (Ohio App. 8 DIst.),
2011-Ohio- 6160

END OF DOCUMgNT
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r°.
Caurt of Appeals of Ohio,

Third Diatrict, Union County.
The STA'fR of Ohio, Appatlem,

v.
73P1OLB, Appoliee.

No. 14-05-35.
Decided Aprit 17, 2006.

Backgrolind: Dafottdent. c}iarged with irsfflcking
on cciunterfeit controlled snbsttances and tafficking
in• cocaihe moved to dismiss oharges. The Court of
Comnion Pleas, Union County, granted motion, and
Statu

kloldings: The Court ofAppeals, Shaw, J., haldthat:
(1) trlat court abused its diAeredon in dismiasing all
chaPges as sanction for state's violation of discovoty
order;
(2) trial oourt was reqah+ed to mako Inqhiry lnt'o cir-

- cu4na.tatlcbs of state's violation prioic to imposing
' sariction; and

(3) t'rtal court was required to determine whether
loss 'sevare sanc8on than dismissal would aooom-
plisti purpose of discovery ntlos:

Reversedandremanded.

Rogers, J., conemred separately with ophtion.

wGii A"ie-Ndnat°vs

(11 Criminai LaW 110 k^ 627.8(6)

110 Criminal Law
110XXVal

I t OXX(A) Prelintinery Proceedings
I7.0k627.5 Discovery Prior to and lneid-

ent to Trial
I10k627.8 Pmceedinr{s to Obtain Dis-

olosure

Page 1

110k627.8(6) k. Pallure to Produco
lnfotmation. MoetCited Cases

Tria1 court abused ha discratlon in diamisaing.
all oharges agaluat'drug defendent as sanetion for
stata`s violation of discovery order requiririg it to
produce audio recording of transaction fonning
basis' of charges, where court made uo ittqulty huo
circumstanoes of discovery violatlon or whether
suoh violation was in bad faith, gave state no op-
porbinity to 'respond to dafendanCa tnotioit to dis-
noi$d, 4nd made no detonnination as to wheH:er lass
aevare sanotion thsn dismissal would accomplish
purposo of diseovery rules. Rutes Crim.Proo., Rule
16(E)(3).

12i Criminal l.aw 110 O;P627.8(6)

110 Criminal Law
t107CB'iYial, -

1107CX(A) Pmliminary Proceedhtgs
11Ok627.5 Discovery Prlor to and' lncid-

ent to Trlal
110k627.8 Proceedings to Obtain Dis-

closura
110k627.8(6) k. Failure to Produce

information. Most Cited Cases

Criminal Law 110 C=1148

i 10 Criminol Law
i lOXXIV Roview

I tOXXIV(N) Discretion of Lower Court -
tinkitaR k. Preiiminarv Proceedinga.

Most Cited Cases
17ria1 court ia given wide discretion In datenn-

lning sanctions for discovary violations in orimiieal
mattersi therafore, an appellate court wi11 not re-
vorse the triat ceurfs sanction absent an abuse of
disoration.Rutas Crim.Pmc, Rule 16(E).

[31 Criminal l,sw 110 C=627.8(6)

110 Criminal Law
I Io7C7C Trial

110XX(A) Prelhninary Procoedings

O 2012'fhomsen Rcuters. No Claim to Orig..US Gov. Works.
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110k627.5 Discovery Prior to and Tncid-
ent to Trial

114k627.8 Proceadings to Obtain Dis-
closure

1101<627.8(6) k. Failure to Produce
lnformaticn. Most Cited Cases

In detertnitting the appropriate sanotion for a
discovary violation by the state bt a criminal mat-
ter, the trial court must mako an Inquiry Into ft cir•
cumstances of the discovery violation. Rules
Crim.Proo., Rule 16(E).

141 Criminal Law 110 ^6627.8(6)

110 Crhninal Law
11oxx `lkial

i t Oxx '_^>tm„ ^;. as^irr s
110k627.5 Discovery Prior to and Incid-

ent to TYial
110k627.8 Proceedfngs to Obtain Dis-

closure
110k627.8(6) k. Faiiure to Produoe

.information. Most Cited Cases
aYIal'court was requirad to make inquiry into

c4rcutnatances oF state's violation of discovery order
redulring it to produce audio raco:ding of transaa
tion forming basis of drug charges, prlor to impos.
ing sanction tbr such violation. Rules Crim,Proo.,
Rtiie 16(B).

151 Ctlminal Law 110 0;*627.8(6)

i 10 Criminal l.a.w
110XX Trial

I 1 gXXlAt Preiiminaty Pmceedings
1101i627.5 Discovery Prior to and Incid-

antto 1Yial
110k627.8 Prooeodinga to Obtain Dis-

closurc
110k627.8(6) k. Failure to Produce

infonnation. Most Cited Cases
2Yial co:ut was requked, in determining appro-

priate sanction for stata's discovery violation in
dmg prosecution, to detennine whother less severo
sanction than outright dismissai of aii charges
wonld aocompiish purposo ofd®eovery rules.

Page 2

Rulas G9m,Proc., Rula 16(E).

**1_23 David W. Phillips, Union County Prosecut-
ing Aitonrey, aud Rick Rodger, Assistant Proseout-
ing Attomey, for appallant.

Bernard Mf. Floetker, forappelko.

«*124 SHAW, Judge.
*263 (1 1} Plaio6ff-appellant, the . sYate of

Ohio, brings this appeat 8om the August 30, 2005
Jndgmant of the Court of Common Pleas, Union
County, Ohio, gran0ag defen.dant.appellae 7olm W.
13ngle'a motion to dismias criminal oharges filed
againsthim.

(12) Po wing an mvesitgatton, b ffloefs 0
the Union County Sheriffs Offico and the Marys-
ville PoUca Depardnent conducted a°stfng" apera-
tion with tho assistanva of a confrdenttal hrfonnant
( CI ). During thia opera0on, the Ct purcliased two
separate plastic "baggies° for $400 dollars each
from defendaat Bttgle and one Jeaanine Phillips.
The conteats of the plastic bagglos were tested by
the Bureau of Criminal ldentificat'ton and lnvestiga-
tion, aud bothwete tLund to be approxknatel,y 9.24
grams in weight. The oontents of onc bag xxro de-
tanuined to be crack cocalne, wtiitc ft cattents of
the otltar bag wara not a controlied aubstence.
$ngle was subsoquently indicted in Apnl 2005 on
one count of tfeflickiug iu counterfah controlled
substances In violation of R.C. 2925.37(13), a fitth
degree falony, and one count of trafficking In co-
caine in violation of R.C. 2925.03(A)(1) and
(C)(4)(c), a fourth-dagrae felony.

*264 (¶ 3) The lnetant appeal involves the pro-
secution's failuro to disclosa a copy of an audio re-
cra4ing of the drug transaction in questton. Defense
counsel first formally requested dlsclosura of "a
copy of the audio diso which contafns the alleged
drug transaction" in a motion to compal dlscovery
fdad on July 5, 2005.}'ai A hearing was held on
this and otnar moiion.s an Juiy 2v", 2005, and tiio Yi-
al court oraity ordered the proseeutlon to turn over

® 20121Ytomson Reutete. No Claim to Orig. US Gov. Worka.
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a copy of the audio tape to defense counsef.f The
court aiso filed a written entry on Atgust 5, 206,
ordering the state to provide a copy of the audio
disc "instanter."

FI41. 17efeise aounsel argues that a copy
of the audio recording was fnst requested
at a schaduling conforence on June 21,
2005.' Iiowever, no transcript of that pra-
oaeding was In tho reoord befom thts court.

{q 4? However, the proseeptor failed to turn
over a eopy of the audio recordiog at thet time.
Subsequently, tha prosecutor oontacted defonse
couns6l, secking an agreement on a centinuanca ba-
oause one of tha state's witnesses had scheduled a
Q,, 8er;r^ud vvas nnavaliabla fcr ++tat netm,aa
couttsal indicatod that he would not agree to a con-
tinuance and told the prasecutor that he had filed a
tnotion to disnilas the charges beaause the state had
failed to tmn over tho gudio recording as ordered
by the trial eourt.

(15) Engle's motlon tb dismiss was filed with
thc coatt on Auguat 29, 2005. 71te naxt day,
w[titout.giving the state any opporiantty to respond
to the motion, the trlal court gtatttr.d the mption and-
dismiased the charges againet Bagle. Tho state sub-
sequentiy tiled a memorandum opposhtg the motion
to disiniss and, accotdhtg to the parties, did tum
over a copy of the audio recotding at that point
ffowevcr, there is uothing In the racord that indic-
ates that a copy was tumed over to defondant

(Q 61 'rhn atatn nnw apneafg die trial ce_w_t's nr-
der dism^issing the ohargos against 13ngie, assarting
one assignment of error:

The trial court abused its discretion and.erred
wheti (t dismissed the ontire case.

[1][2] {Q 7} The instant appeal aslrs this court
to examine whathar the trlal court erred in disttniss-
ing the charges against Bngla due to the statd's vlol-
atlon of the court's order to produce discovery. I7is-
covery in a criminal prooeeding is govecned by '

Page 3

Crhn.R. 16. Subseqion (E) of a"125 that rule au-
thorizea a trial court to ssnction a party for d'zacov-
etq violations, proviiding:

(3) Faiiure to comply: If at any time during the
courae of the prooeedings It is brought to the at-
tention of Uto coutt that-a party has faiied to com-
ply with this ntie' or with an order issued pursuant
to this rttlo, Ute court tnay order such party to per-
mit the .dtscovay or inspection, grant a contintt-
ance, or probibit tha *265 party from introducing
In evidence the matarlal not disclosed, or it may
make such other order as it deems Jast arrder the
circumstattees.

(Bmphasis added.) Crim.R. 16(B)(3). Crim.lt,
tb g rm tkr^ n telal oourt wide ditoration in de-
temtining sanctiona for discovery violations. State
tc Parson (1983), 6 Ohio St.3d 442, 445, 6 OBIL
485, 453 N.6,.2d 689; State v. Deeker, Soneca App.
No. 13-03-17, 2003•Obi6-4645, 2003 WL
22049G24, 120, citittg StaYe v. hfyers, 97 Ohio
St3d 335, 2002-01do-6658, 780 N.13.2d 186, at 1
75. Titereforo, an appaliato coutt will not taverse
the trial coutt's sanotion abseat an abuse of discro-
tlon. Parson, 6 Ohio St,3d at 445, 6 OBR 485, 453
NB.2d 689. Tbe term "abuso of disoretion" oon
notes that the twurt's deoision is unreasonable, m,
bitrary, or:tmconacionabte; an abuse of discretion
constitutes more than aa eiror of law or judgmant.
Blake,vrore v. Btakamore (1983), 5 Ohio St.3d 217,
219, 5 OBR 481, 450 N.B.2d 1140. When appiying
tius standetd, "an appellato court must not substi-
tuto its Judgment for that of tha trial court." State ex
reL Straterlc Canital lwestors, Gtd, Y. MoCarthy
(1998), 126 Ohio App.3d 237, 247, 710 N.B,2d 290.

(3) {$ Sf Flowevei; itt determining the appro-
priate sanotion, the trlal court must make an inquiry
into the c4cumstanaos of the dlscovery violation.
Lakewood P. Papad¢dfs (1987), 32 Ohio St.3d 1,
511 N.B.2d 1138, 12 af the syllabus. In addition,
the trial court "muat impose the leaat severe sanc-
t[on ,hat is consistent with the purpose of the irales
of discovety." 1d. Tne patpose of that rule is to pre-

® 2012 Thomson Reutera. No Clahn to Orig. US Oov. Works.
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vant aurprise and tho sserethtg of evidence favor
abla to one party; "ihe mrcxait purpose is to produce
a fair tr7ai;" Id. at 3, 511 N.S.2d 1138. Theretbra,
we must determinc whether the triat court made the
4ppropriate inquhy into the circumstattees of the
discov.ery violation and whether the coutt abused 1ts
disorotton in determining that dismissing the
cinpges was the least sevmo sanctton available.

[4] (19) First, It Is clear from tho reoord that
the trial eottrt faited to maite'any inquiry itriu tho
aircusistanees of the discovery violation. The fhst
indication that the court was aware of the faet that
the pivseeution had failed to tum over a copy of the
audto recording $ubsequent to the wurt's order was
Engle's filing of a motlon to dismiss. The court
filed an i+nry;, gutttilog thnt mntian the vpty next
day, without aonducting a hearing and without
providing the state any opportunity to respond to
tho motion. When the stata did frle a memorandum
opposing Englds motion, tha trinl eourt appm'ently
gavc no eonsideration to that memotmtdwn and did
pot reconsider its entry,, Moreover, due to the trlal
ootirNs failtun to mako any lnquiry into the reasons
for the prosecutor's failure, to comply with the ea•-
dor, It is - impossible to detormine an appropriate
sanotion. Thera is no indioation In tha record as to
why.tlie prosecutor failed to comply with the coutt's
order, Tha trial court was tequired to mquira Into
the c7routitstahcas of tha violation in order to fash•
fon an appropriate remedy.

*266 [5J (110) Second, it is olear that the trial
oourt lmposed the most aevore sanction availabie
withm,t ma,king any rixtnnnlnntinn whether a teps
severe sanction wouk be appropriate. "[Tjhe triai
court **126 mtist flnd d.tat no leaser sanction would
accomplish the purpose of the dlsoovery tutes:"
Papadelis, 32 Ohio St.3d at 5, 511 N.B.2d 1138. In
the instant cuse, the trial court made no tindings
whatsoever. The triat court's enhy read, in its en-
th•aty: "Defendaurs Motion to Dismiss Is SUS-
TAINED, fut the re.esons stated in the Motion.
Statc's Motion for Continuanee is OVERRULSD as
moot" Thtts, it is clear dfat the trial oourt did not

Paga4

properly balance the need to impose a aanotion with
the putpose of tho disoovery rules, as required uio-
(W Papadeils.

{q x1) Pinaily, the Sapretne Coutt In papadelis
gave guidance as to what factors the trial court Is to
oonsider in determining the appropriate sanction.
Those factors inolude the extent that one party wilt
be sgrprisod or projudic.ed by the evidence that
should have been disotosed, tho impact that exctud-
iug tho ovidence or testimony will have on the out-
coma of the casa, whether the violation was "wi111iti
or in bad t8ith," and the offecttvepessof less severe
sanations. Papadelk 32 Oliio St.3d at 5, 511
N:B.2d 1138. This court is unable to detamine
whether the state acted ia •6ad fhith in the Instant
r.aceygpayse tbere is nothing inthe record ndirat-
ing the prosaoution's JuetiQoation or axcuse for fail-
ing .to comiilq witit the discovery order. laforoover,
it seams clear that less sovera sanotions wore avail-

•able that coutd produce a fair trial, in'aluding grant-
ing a coAtinnance or excluding the evidanco from
the prooeedings.

4112) Based on the foregoing, the trial court
arred In dismissing the charges agaittat Sngle due to
the state'a discovery violation; the aaactioa imposed
was not the least severe sanettou available that is
oonstatont with tho purposes of the discovety rules.
Accordingly, the assignment of errer is sustained,
the judgment of the trial court is reversed, and the
matter is remanded for ibether pmceedings accord-
ing to 1aw.

hvtnmant rRVemeyt anrt rn,^en rmm^nrlnA.._,,..._.._._.__ .

TIIOMAS F. BRYANT, P.J., oonorus,
RO(f$RS, J., oonours sapamtely.
ROGERS, Judge, concurring separately.

(113) 1 concur with tho mqjorky that the trial
comt aoted too hastily In smnmarity ruling on the
motton to dismiss aud failing to allow the state time
to respond to the motion. I write separately because
I do not join the majority in the eonolusory state-
ment that '9t seems clear ihat less severe sanctions
were available that could produce a fair trial, in-
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cluding granting a continuance or 267 exciuding
the evidenoe A+om the proceedhigs:' This statament
too closely resembles a mandata to the trlal court to
Itnpbse a lacser sanction on roheering. Without a ro-
cdrd of Papadells -faetora, whieh .the maJority
agrees must be considared, this court Is not in a po-
sition to suggast what saaotion is most appropriate
Jn this case.

(114) I am particularly eoncerned that iha de-
fense had allegedly requested the audio as early as
runa 21, had allogedty tendmd a blanlr CD fer the
putpesc of obtaining a copy of the audio, aad hsd
filed s motion for a oopy of the audio disc tlwt con-
tqined tite ulioged drug transaction on July S. Addi-
tionaliy, at the 7uly 20 hearing, the stata was dirac-

August $Judgment entry again ordered the audEo
produead "ipstanter." Yet the audio was never pro-
duoed prior to the date the frial wae due to com-
inenoe.. It Is possible that the trtal court could inter-
pret suoh.persistent dolays as wiilful and in bad
t'aith and to ba a sound basis ibr dismissaI.

{115} As noted by the ma{ority, this court has
too littloe ovidence baforo it to *"127 dotennine
whother the delay in production was wllifbl, al-
though it seems obvious tAat it was at teast negti-
gent, i would remand with tha specific Iashuotion
to hold a heai•ing on the motion and te thon datoim-
bte tha appropriate sanction that should be imposad
inthis case.

{9 I6} That having been said, I would offer my
ganeml ekaryatim,o, not flirected to the presecn-

tion iu this case but to the criminal Justice systam in
general. It has been my experiance that in pursuing
Iustice against guilty defandants, courts hava been
quito lenient against prosecutors who have been
negligent or worse. Even gross prosecutorial mis-
conduct will not result in a reveraat of a conviction
uniess the defendant oan demonstrato that dw mis-
conduct pre^judicialiy atfected a substantial right.
SYate v. Drlnkley, 105 Ohlo St.3d 231, 252,
2005-Ohlo-1507, 824 N.6.2d 959, at ¶ 135.

Page S

(117) 1 have fiuther observed Oiat when gran-
ted such 76nienoy, htatead of striviag to perkorm in

:a more professional matmer, some prosecators,4ave
realized thet they-ara n.ot hlcely to be serAoiusly
satict6ohed fqr negligenea or even wiilful niisoon-
duct andi as a rpeult, theit'conduat has gotten'worse'
rathec thaa better. Ab' occasto4ai dismissal or ottrer
seCious 'sauction forperststent or.gtoss prosecutoriat
misconduct would sutroly grab titq attention of con-
scieuNous proaeeutors, tvaidting in. mpre ' profes-.
sioual behavior. For less scrupulous proseoutors, it
could alter eleqion: results. 1n oither oaso, the cori-
seqaencas would • greatlyy iinprove our criininal- -
justice systart and the credtbility of the eoiuts.

Ohio App. 3 I?ist.,2006.
State v.13nRle
166 Ohio App.^3 _R,
Ohio-1884

BND OF DOCUMENT
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C^HSCK OHIO SUPRBMR COURT RIII.FS FOR
RHPOItTINO OF OPINIONS AND WEI(jHT OF
LEOAL AIITFIORITY.

Court of Appeals of 01110,
First Distrlct, Hamilton County.

STATE of Ohio, Plaintiff-Appeliant,
V.

Eaa SMrOR, DefendantAppellee.

Nos. C-060604, C•060605.
Decided Sept. 7.2007.

Crimiaal Appeal fliom Hamilton County Municipal
Coint.
Joseph T. Detera, Hamiiton County Prosecuting At
toniey, and Philip R. Cummings, Assiatant Prosec-
uting Attorney, for Pialntiff-Appollant.

Donovan Law, Mary Jill Donovan, and Michael P.
McCaRoirly, for Defendant Appaliee.

SYLVIA S. IiBNDON, Judge.
*1 (11) Plaintiff-appellant, the State of Ohio,

appeats a)udgment of the trial r•ourt that dismissed
the state's caso against defendant-appailea Ban
Siemer as a sanetion for a discovory vioiation. Por
the following reasona, we reversa the trial court's
illdament.

2) Siemer was arrested and oharged with vi-
olations of R.C. 4511.19, opeiating a motor vehicte
while intoxicated. Prior to nfal, Siemer filed a mo-
tion requeating that the state preserve and produce
all video and audio tapes pertaining to the investig
ation. T6e state provided Siemer with a copy of the
vidaotape from the arresting offieei's poliee cruiser.

(131 Siemer flied a motion to suppress. Tfie
trial couit partially granted the motion and sup•
pressed the resuits of a horizontal gazc nyatagmus

page 1

field-sobriety tast. 17to ease proceeded to h•ial,
where the.stata presented tostitnony from tha'arrast•
iltig offloer, Ohio State Highway Patrol TYcoper
Thomas Bloombarg. On cross-examination, Troop-
er alootnbetg re&rred to statements mado by
Stemer that vrera'not on the vidcotape that Siemer
had bean given. Upon further questioning, it was
t•evaalad that neither the state nor Siemor had been
gtdon a complata eM of the oruSset'a videotape.
Apprcximataly 20 minutes of the orlginal videotape
had not bean provided to the state, and in turn had
not been ptrovided to Siemer, whea the state copied
ite tapo.

(¶ A} FeAnndng^lisfdlY@tSl, Siemer moyed
for dismissal of 6ie case, or, in tha alteraatlve, that
ho be allowed to reopon his motion to snppress or
be gronted a Wotrial. The state requested a continu-
ant;e so that Siemer could better prepare his de-
fense. The ttial court, after hoaring brief arguments
from eaoh party, granted Siemer"s motlon to dis-
miss. Tho state has appealed, arguing In Its sole as-
signment of erroc that the trial court abused itg dis-
cretion in granfing Siomees motion to dismiss.

(1 5) Crlm.li. 16 governs discovery, and it
provides that a trial court may hnposa various sanc-
tioas wheit a party has commitled a discovery viol-
atton. SpeoiScally, Crim.R. 16(E)(3) states that
"[i]f at any tLne during tho eourse of the proceed-
ings it is brougbt to the attontion of the court that a
party has fiiiled to comply wlth this rule or with an
order issued purauant to taw nde, the couri may or-
deir such party to permit the discovery or inspec-
tion, grant a oontimanca, or prohibit the party from
introduoing in evidenca the matcalal not disoiosad,
or it may make such other order as it deems Just un-
der the oircmmtances"

(16) The Ohio Supreme Court discussed the
impositioa of sanotions for discovery violations in
detail in 'l«la:vood x PapedsKea" d:alsewood Ln-
volved a discovery violation commiued by the de-
fendant. As a sanction, the trial oourt had excluded

(D 2012 Thomson Reutere. No Claim to Orlg.1JS Gov. Works.
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Not Reposted in N.B.2d, 2007 WL 2541121 (Ohio App. i Dist.), 2007 -Ohlo- 4600
(Cite as: 2007'WL 25541121(Ohio App. l Diet.))

the tastimony of all the defendant's witaesses, thus
denying him the rightto pres(nt a defensa.

FNi. Lakewood v. Papadeiis (1987), 32
Ohlo St.3d 1, $11 N.B.2d l I38.

{f 7) Tho Lakewood court set forth a balancing
test betweett the slate's interest ia pretrial disoovery
and the defendant's coustitational rigbts• When am-
ployittg the balancing test, a trlal court should con-
sider "tho extent to which the prosecution will be
sirrprised or prejudiced by the witness' testimony,
the impaot of witness preclusion on the evidence at
trial and tite outcome of tha caso, whether violetion
of the discovery tvies was wi11tb1 or In bad faitii,
aitd the offectivena4s of less severe aanctions:' TMz

0 r^rtr7r^trr^_ ^'r-f l that whan imposing
saactions under Crim.A. 16, a trial cdut must n-
quire Into the cireumstaaces satmunding a dtscov
bry violation and "must impose 'the least sevara
sanction that is oonsistent with the putpose of the
rules of discovery."

FN2. Id at 5.

F1N3.Id

*2 1181 But tho court further noted thit "the
foregoing batatteing test should not be construed to
mean that the exclusion of tostimony or ovidenco is
never a parmissible seootSon In a eriminal case. it is
only when exclusion aots to completely dany de-
fendant his or her conatitutional ri8ht to presem a
defanse that the sanction is im.permiasibla." "
mi,ig concern ngt_.d hv the Lakewood eourt does not
arise in eases involv3ag a discovaxy violation com-
mitted by the state, as axdusion of iho atats's wit
nesses and evidence most llkoly will not deny a de-
fandant his or her constitu(ional rights.

FN4. Id.

119) Wo recognize that the Lakearoad balan-
cing test was created In the context of a discovery
violation committed by the dofendant. Hut Lake-
wood is nonethelass relevant aad equally applicable
to cases involviag discovery violations committed

Page 2

by thc state.a+f Applyhtg ihe balencing toet to the
faots of this case, we review the triul courNs de-
dsion to dismiss the charges againat giemor as a
discovery eanotion for an abuse of diae"tion.YNe
Att abuso of discration "connotas more than an ar-
ror of law or of judgnment; it implies that the oourt's
attitude is urn'easonsble, arbhrary ot' uaconscion
able." Fre'

FN5. See State v. Jeanlrtgs, lst Dist. No.
C-030839, 2004-Obio-3748; SYate v. Pal-
ivoda, llth Dist. No.2006-A-0019,
2006-Ohlo•6494; State v. S6ates 80t Dist.
No. 86485, 2006-Ohto-1940; State v.
Tsngle, 166 Ohio App.34 262,
2006-Oh1o-1884, 850 N.R.2d 123; State v.
Thackar, 2nd Dist. Nos.2004-CA_38 and

Wilson, 6t1t Dlst No. X.-02-1178,

2003-Ohio 2786; State v. Savage, 10th
Dist No. 02AP-202, 2002-Ohio-6837;
Slate v. Hoschar, Sth. Dist.
No.2001CA00322, 2002-Ohio-4413; State

u-Ptlts, 4th Dist. No. 99 CA 2675,
2000-0h1o1986.

FN6. State v. Ptvson (1983), 6 Oltio St3d
442, 445, 453 N.'6.2d 689.

FM7, State v Adaras (1980), 62 Ohio St.2d
1$1,157, 404 N.E.24 144.

{¶ 10) ltt this aase, the state's initital diseovery
violation was not committed willfttlly or lntention-
ally. The stata had not knowingly provided 8iomer
with an incmnpleta copy of the videotape, but had

given Siemer an oxaot copy of tho videotape in its

possession. Tha record does lndioate that the state
flrat bacame awaro that it had not received a com-
plata oopy of the' videotapa from '11'ooper
I3loomberg, and hence that it had not provided a
cmnplete copy to siemer, on the morning of the
second day of ttlal. But the state did not provida
this infomtatlon to Siemer, and It was not revoaled
firn`il She erCsS-eXa..mlnation of Trooper Bloonlbere.

The stata's faiture to infornt Slemar of this informa-

® 2012 Thomson Reuters. No Claim to Orig. US Oov. Works.
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Not Reportcd in N.R.2d,?A07'1?V1.25411 II D(^^; App.1 Dist.), 2007 -Ohio• 4600

(Cite as: 5007 WL 2541121 (Ohio App.

tion, was a will$11 violation of its duty. to suppl®-
mient diacoveiy. YNe But givan that the Ltitial viol-
^tion was not wlliful that Ore irlal cqlnts soction
flsrstratod t3ie atate's intetrst in proeecirtmg tbdae
who (rive while under the influen9e, Ntd that
Sl'emet+s aons[ituttonal rights viould havc atlll been
protootad by, a :less severe sanetlou, we conolqde
that tha trial court abused its discretion in gmtln8
Siemt:'s motion to dismiss.""

FN8. Sec Crhn.R 16(D). •

FN9. See State - v. JerminBs, supra,
2004-Ohio-3748, at Q 6.

{¶ 11} Tfie state's fitst assignment of ermr Is
a,aained. The ludamant of fhe ttisl court Is re-
versed, and tLis csse is rem or pro-
ceedings consistant with tho law and this decision.

7ud8ment revorsed and caase r6manded.

SUNDEItMANN, P.7., and CUNNINq11AM, 7.,
conour.

PteaseAlote:

The court has mm'ded its own ontty on the
data of the release of this decision.

Ohio App. I Dist.,2007.
State v. Siemer
Not Repoited in-N.E.2ci. 2007 WL 2541121 (Ohio
App. i Dist), 2007 -Ohto- 4600

1?ND OF DOCUMENT
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[C.tite as State v. Darvnand, 2011-Ohio-6160.]

Court of Appeals of Ohio
EIGHTH APPELLATE DISTRICT

COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
Nos. 96373 and 96374

PLAINTIFF-APPELLANT

vs.

DEMETRIUS DARMOND

DEFENDANT-APPELLEE

JUDGMENT:
AFFIRMED

Criminal Appeal from the
Cuyahoga County Court of Common Pleas

Case No. CR-540709

BEFORE: Jones, J., Boyle, P.J., and Sweeney, J.

RELEASED AND JOURNALIZED: December 1, 2011
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ATTORNEYS FOR APPELLANT

William D: Mason
Cuyahoga County Prosecutor

BY: Matthew Waters
Assistant County Prosecutor
The Justice Center, 8s` Floor
1200 Ontario Avenue
Cleveland, Ohio 44113

ATTORIVEYS FOR APPELLEE

Patricia I. Smith
4403 St. Clair Avenue
The Brownhoist Building
Cleveland, Ohio 44103

Jeffrey P. Hastings
50 Public Squa►e
Suite 3300
Cleveland, Ohio 44113

LARRY A. JONES. J.:

{¶ 1} Plaintiff-appollant, the state of Ohio, appeals from the trial court's judgment

dismissing the case with prejudice for a discovery violation. We aff"irm.

I. Procedural History and Facts

{¶ 2} Defendants-appellees, Demetrius Damiond and Iris Oliver, were jointly
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indicted in August 2010. Both defendants were eharged with drug trafficking and drug

possession;- and Darmond was additionally charged with possessing criminal tools and

endangering children.' The charges stemmed from the controlled delivery of a FedEx

package containing marijuana to 16210 Huntmere, Cleveland, Ohio.

(131 The defendants waived their right to a jury trial and the case proceeded to a

bench trial. The state presented the testhnony of Special Agent Patricia Stipek. On

March 13, 2010, Stipek was involved with a package interdiction at a FedEx facility.

S e retrieved three packages at that time, including the one destined for 16210 Huntraere;

it was addressed to "Tasha Mack." The packages were all destined for different

addresses. They all had similar packaging.

4) Stipek obtained a search warrant for tha package destined for Huntinere.

Inside was a package wrapped in happy birthday paper and an envelope; naarijuana was in

the envelope.

(15) On March 17, 2010, Stipek did another package interdiction at the same

FedEx facility and retrieved four packages, including the targeted one that was addressed

to "Sonya Byrd" at 16210 Huntmere. Stipek testified that the four packages were

similar to the packages she had retrieved on March 13.

{¶ 6) The special agent obtained a search warrant for the second package destined

for Huntinere. The contents were similar to the first package destined for Huntmere - a

'Dannond had previously been under indictment in Case No. CR-535469 for the same
chaiges. That case was disnussed without prejudice by the state on August 9, 2010, "for fuither
investigafion." The state re-indicted him in this case on August 11, 2010.
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package wrapped in happy birthday paper and an envelope with marijuana in it.

(17) Stipek made a separate report for each of the seven packages, but with the

exception of the two Iluntmere packages, did not reference the other packages. The

record demonstrates that neither the state nor defense had knowledge of the other five

packages. Stipek did not have the additional reports with her at trial and was unable to

testify about any investigation relative to those packages. Because of this "surprise," the

defense moved to dismiss the case. The court held the request in abeyance, allowed for

complete examination of Stipek, then reconsidered the defense request and granted it.

8} In dismissing the case, the trial court stated the excluded evidence "could be

inculpatory or exculpatory." The court rationalized its decision as follows:

(19) "All seven of the boxes were very similar in nature and all were the same

box size. All seven of them were addressed and came from either the Phoenix or

Tempo, Arizona area from a Kinko's store.

f¶ 10) "All of them were handwritten with the sanxe handwriting. Possibly rt,P

inside packagirig on some of them were not exactly the same, but all of them came in a

very similar packaging, birthday packaging, birthday cards, and so forth.

{¶ I II "To then relate these seven boxes together, [] I believe all the other

information should have been supplied, the reports, the addresses, the names, the

investigation, whether there were charges, and quite possibly maybe if there was an

indictment, which I don't know if there was or wasn't, and I don't think anyone can speak

to that.

Appendix Page 25



{¶ 12) [ll]id someone own up to a scheme that maybe would have been

information and evidence that could have been brought in here and.testimony by another

person to exonerate the two individuals that were oharged in this case?"

{¶ 13} The state's sole assigned error reads: "The trial court abused its discretion

in declaring a mistrial and by dismissing the state's case with prejudice due to an

inadvertent discovery violation."

TI, Law and Analysis

(1114) Crim.R. 16 governs discovery in criminal cases and states that the purpose

of.diseovery is to "provide all parties in a criminal case with the information necessary for

a full and fair adjudication of the facts,,to p'rotect the integrity of the justice system and

the rights of defendants, and to protect the well-being of witnesses, victims, and society at

large." Crim,R. 16(A). If a party fails to comply with Crim,R. 16's discovery

requirements, a trial court "may order such party to pcrmit the discovery or inspection,

grant a continuance, or prohibit the party from introducing into evidence the material not

disclosed, or it may make such other drder as it deems just under the circumstances"

Crim.R. 16(L). It is within the trial coultt's sound discretion to decide what sanction to

impose for a discovery violation. Lakewood v, Papadetis (1987), 32 Ohio St.3d 1, 3,

511 N.E.2d 1138. Therefore, a trial courf's discovery sanction will not be overturned

unless it was unreasonable, unconscionable, or arbitrary. State v. Engle, 166 Ohio

App.3d 262, 2006-Ohio-1884, 850 N.E.2d 123,17:

(If 15) Citing Lakewood, the state contends that the trial court abused its discretion

Appendix Page 26



by not imposing a less severe sanction than dismissal with prejudice. This court

addressed the "least restrictive sanction" element of Lakewood in State v.Iones, 183 Ohio

App.3d '189, 2009-Ohio-2381, 916 N.E.2d 828; stating the following:

(1161 "The holding in Lakewood must be read in conjunction with its faots. In

Lakewood, the defense failed to respond to the proseoution's demand for discovery. At

trial, the state objected whenthe defense called its first witness, arguing that the state had

not been provided with a witness list. The trial court then excluded the testimony of all

defense witnesses as a sanction for the failure to respond to the state's discovery request.

The defense attorney proffered the testimony of the two witnesses he was precluded from

calling.

{¶ 17} "The Ohio Supreme Court explained that the exoluded testimony was

material and relevant to the offense charged, and if believed, the defendant may havo

been acquitted. Consequently, the court concluded that the exclusions denied the

defendant his Sixth Amendment right to present a defense. The court recognized that

the state has a compelling interest but explained that any infringement on a defendant's

constitutional rights caused by a sanction must be afforded great weight. The court held

that `a trial court must inquire into the circumstances surrounding a discovery rule

violation and, when deciding whether to impose a sanction, must impose the least severe

sanction that is'consistent with the purpose of the rules of discovery.' The court also

stated: `We emphasize that the foregoing balancing test should not be construed to

mean that the exclusion of testimony or evidence is never a permissible sanction in a
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evidence is at issue, "the prosecutor may not hide behind the shield of innocence,

claiming that tho police failed to advise him of such evidence. Whether the

non-disclosure is the responsibility of the officer or the prosecutor makes no difference.

It is the government's failure that denies the accused the process due him." State v.

Sullivan (Aug. 6,1990), Tuscarawas App. No. 89AP120094, citing Un#ed States ex rel.

Smith v. Fairman (1985), 769 F.2d 386.

1120) In regard to the nature of the evidence, that is, whether it was exculpatory or

inculpatory, we are not able to make that determination. The trial court correctly stated

that the evidence could have been oxculpatory or inculpatory. Whatever its nature, it

was discoverable, a point conceded by the state.

(1121) We are not persuaded by the state's reliance on State v. King, Muskingum

App. No. CT2010-0010, 2010-Ohio-5701. In King, the defendant was charged with

theft. In its opening statement,. the state made reference to text messages sent by the

defendant to the victim without objection from the defense. Durine the defense's voir

'dire and opening statement, counset several times stated that the defendant was going to

take the stand and tell her side of the story. Defense counsel also stated that the

defendant had a prior theft conviction.

(1221 The state's first witness to testify was the victim. The victim testified

about the incident and also stated that after the incident the defendant sent her text

messages apologizing for the incident. The defense did not object while tho victim was

testifying, but at the conclusion of the state's direct examination of her, it alerted the court
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that it had not received the text messages during discovery and requested a mistrial. The

state acknowledged that it had oommitted "an oversight in the discovery process." Id. at

131. The trial court granted the defense's motion and dismissed the case with prejudice,

stating that the "act of the State hints toward intentional overreaching to gain an unfair

tactical advantage." Id. at¶11.

{¶ 23} The Fiftih Appellate District found that the trial court abused its disca-etxon.

Specifically, the court found there was no evidence that the state's mistake was an

intentional oversight. The court also noted that the defense did not timely object. This

case differs fromIKing. • -

(¶ 24) In King, the evidence was inculpatory, while here it was not ceitain whether

the evidence was inculpatory or exculpatory. Moreover, further investigation into the

matter was likely not needed in King, whereas further investigation would have been

needed in this case. Additionally, the court here did not find that the state's act was

intentional despite a lack of evidence on that. Rather, the court here found that the

evidence was relevant evidence to which the defense was entitled for fiarther

investigation, irrespective of how it catne to be overlooked.

11251 The record here evidences that the trial court gave careful and deliberate

consideration to the defense's request for a mistrial. "[T]he trial court is in far the better

position to monitor the criminal process. When he elects to exercise discretion we are

well advised to recognize and honor it in the absence of error of law." Sullivan, supra,

citing State v. Everhart (July 23, 1990), Tlascarawas App. No. 89-AP-40036.
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{¶ 2b} On the record before us, we cannot find that the trial court abmd its

discretion, especially in light of the fact that the state had already indided and dismissed

charges against Darmond for "further 4nvestigation," and then two days later re-indicted

him- and Oliver, his mother-in-law. The state's sole assignment of enror is therefore

overruled.

Judgment affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

e court nnds e were reasona' e grounas tor ttus appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution. The defendant's conviction having

been affamed, any bail pending appeal is terminated. Case remanded to the trial court

for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

LARRY A. JONES, JUDGE

MARY J. BOYLE, P.J., and
JAMES J. SWEENEY, J., CONCUR
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Crim. R. Rule 16

Baldwin's Ohio Revised Code Annotated Currentness
Rules of Criminai Procedure (Refs & Annos)

Crim R 16 Discovery and Inspection

(A) Demand for discovery

Upon written request each party shali forthwith provide the discovery herein allowed. Motions
for discovery shall certify that demand for discovery has been made and the discovery has not
been provided. .

(B) Disclosure of evidence by the prosecuting attorney

n orma ron su ,7ec to sc osure.

(a) Statement of defendant or co-defendant. Upon motion of the defendant, the court shaii
order the prosecuting attorney to permit the defendant to inspect the copy or photograph any of
the following which are availabie to, or within the possession, custody, or control of the state,
the existence of which Is known or by the exerdse of due diligence may become known to the
prosecuting attorney:

(I)

(I) Relevant written or recorded statements made by the defendant or co-defendant, or copies
thereof;

(10

/11\ 'A.ritten c i°c.i vf u'iiY' vri Jtat•°• elilentr Nvr r.V 1eS tharaVf, inClde uY" tlle deOrldal lt Vr Go-\••^ ••••••
defendant to a prosecuting attomey or any law enforcement officer;

(111)

(III) Recorded testimony of the defendant or co-defendant before a grand jury.

-(b) Defendant's prior record. Upon motion of the defendant the court shall order the
prosecuting attorney to furnish defendant a copy of defendant's prior criminal record, which is
available to or within the possession, custody or control of the state.

(c) Documents and tangible objects. Upon motion of the defendant the court shall order the
prosecuting attomey to permlt the defendant to Inspect and copy or photograph books, papers,
documents, photographs, tangible objects, buildings or places, or copies or portions thereof,
available to or within the possession, custody or control of the state, and which are material to
the preparation of his defense, or are intended for use by the prosecuting attorney as evidence
at the trial, or were obtained from or belong to the defendant.
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(d) Reports of examination and tests. Upon motion of the defendant the court shall order the
prosecuting attorney to permit the defendant to inspect and copy or photograph any results or
reports of physical or mental examinations, and of'scientifk: tests or experiments, made In
connection with the particular case, or copies thereof, available to or within the possession,
custody or control of the state, the existence of which Is known or by the exercise of due
diligence may become known to the prosecuting attorney.

(e) Witness names and addresses; record. Upon motion of the defendant, the court shall order
the prosecuting attorney to furnish to the defendant a written list of the names and addresses of
all wltnesses whom the prosecuting attomey intends to call at trial, together with any record of
prior felony convlctions of any such witness, which record Is wtthln the knowledge of the
prosecuting attorney. Names and addresses of witnesses shall not be subject to dlsclosure tf the
prosecuting attorney certifles to the court that to do so may subject the witness or others to
physical or substantial economlc harm or coerclon. Where a motlon for discovery of the names
and addresses of witnesses has been made by a defendant, the prosecuting attorney may move
the court to perpetuate the testimony of such witnesses in a heanng before the court, in which

testimony shall be made and shall be admissible at trial as part of the state's case In chief, in the
event the witness has become unavailable through no fault of the state.

(f) Disclosure of evidence favorable to defendant. Upon motion of the defendant before trial the
court shall order the prosecuting attorney to disclose to counsel for the defendant ail evidence,
known or which may become known to the prosecuting attorney, favorable to the defendant and
material either to guilt or punishment. The certification and the perpetuation provislons of
subsection (B)(1)(e) apply to this subsection.

(g) In camera Inspection of witness' statement. Upon completion of a witness' direct
examination at trial, the court on motion of the defendant shall conduct an in camera inspection
of the wltness' written or recorded statement wlth the defense attorney and prosecuting attorney
present and particlpating, to determine the existence of inconsistencies, if any, between the
tasti^mony of 3u,'r'.'itn^css aiid th.°-. prio. Stat.°,m.°.nt.

If the court determines that Inconsistencles exist, the statement shall be given to the defense
attorney for use In cross-examination of the witness as to the lnconslstencies.

If the court determines that Inconsistencies do not exist the statement shall not be given to the
defense attorney and he shall not be permitted to cross-examine or comment thereon.

tnrhenever the dafense attorney is not given the entire statement, It shall be preserved In the
records of the court to be made available to the appellate court in the event of an appeal.

(2) Information not subject to discfosure. Except as provlded In subsections (B)(1)(a), (b), (d),
(f), and (g), this rule does not authorize the discovery or inspectlon of reports, memoranda, or
other lntemal documents made by the prosecuting attorney or his agents In connection with the
investigation or prosecution of the case or of statements made by witnesses or prospective
witnesses to state agents.
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(3) Grand jury transcripts. The discovery or inspection of recorded proceedings of a grand jury
shall be governed by Rule 6(E) and subsecdon (B)(1)(a) of this rule.

(4) W/tness list; no comment. The fact that a witness' name is on a list furnished under
subsections (B)(1)(b) and (f), and that such witness is not called shall not be commented upon
at the trial.

(C) Disclosure of evidence by the defendant

(1) Information subject to disclosure.. .

(a) Documents and tangible objects. If on request or motion the defendant obtains discovery
under subsection (8)(1)(c), the court shall, upon motion of the prosecuting attorney order the
defendant to permit the prosecuting attorney to Inspect and copy or photograph books, papers,
documents, photographs, tangible objects, or copleS or portions thereof, aavailable to or within
the possession, custody or control of the defendant and which the defendant Intends to introduce
In evidence at the trial.

(b) Reports of examinations and tests. If on request or motion the defendant obtains discovery
under subsection (8)(1)(d), the court shall, upon motion of the prosecuting attorney, order the
defendant to permit the prosecuting attorney to inspect and copy or photograph any results or
reports of physicai or mental examinations and of scientific tests or experhnents made In
connection with the particular case, or copies thereof, avqiiable toor within the possession or
control of the defendant, and which the defendant intends to introduce In evidence at the trial, or
which were prepared by a witness whom the defendant Intends to call at the trial, when such
results or reports relate to his testimony.

(c) Witness names and addresses. If on request or motion the defendant obtains discovery
under subsectlon (B)(1)(e), the court shall, upon motion of the prosecuting attorney, order the
defend`dnt to fiirnish i:he prosecuting attor7iey a iiSt ef the names and addreaaes .^,Fthe ^e^ttnny^ceY
he intends to call at the trial, Where a motion for discovery of the names and addresses of
witnesses has been made by the prosecuting attorney, the defendant may move the court to
perpetuate the testimony of such witnesses In a hearing before the court In which hearing the
prosecuting attorney shall have the right of cross-examination. A record of the witness'
testimony shall be made and shall be admisslble at tMai as part of the defendant's case In chief
In the event the witness has become unavailable through no fault of the defendant.

(d) In camera inspection of witness' statement. Upon completion of the direct examination, at
trial, of a witness other than the defendant, the court on motlon of the prosecuting attomey shait
conduct an In camera Inspection of the witness' written or recorded statement obtained by the
defense attorney or his agents with the defense attomey and prosecuting attorney present and
participating, to determine the existence of inconsistencies, If any, between the testimony of
such witness and the prior statement.

If the court determines that Inconslstencles exist the statement shall be given to the
prosecuting attorney for use In cross-examination of the wltness as to the Inconslstencies.
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if the court determines that Inconsistencies do -not exist the statement shall not be given to the
prosecuting attorney, and he shall not be permitted to cross-examine or comment thereon.

Whenever the prosecuting attorney Is not given the entire statement it shall be preserved In the
records of the court to be made available to the appellate court in the event of an appeal.

(2) Information not subject to disclosure. Except as provided in subsectlons (C)(1)(b) and (d),
this ruie does not authorize the discovery or lnspectlon of reports, memoranda, or'other internai
documents made by the defense attorney or his agents In connection with the Investigatlon or
defense of the case, or of statements made by witnesses or prospective witnesses to the defense
attorney or his agents.

(3) Witness list; no comment. The fact that a witness' name Is on a list furnished under
subsectlon (C)(i)(c), and that the witness Is not called shail not be commented upon at the trial.

(D) Continuing duty to disclose

If, subsequent to compliance with a request or order pursuant to this rule, and prior to or
during trlal, a party discovers additional matter which wouid have been subject to discovery or
Inspectlon under the original request or order, he shall promptly make such matter available for
discovery or Inspection, or notify the other party or his attorney or the court of the existence of
the additlonal matter, in order to allow the court to modify its previous order, or to allow the
other party to make an appropriate request for additiona) discovery or Inspectlon.

(E) Regulation of dlscovery

(1) Protective orders. Upon a sufficient showing the court may at any time order that the
discovery or inspection be denied, restricted or deferred, or make such other order as is
approprlate. Upon motlon by a party the court may. permit a party to make such showing, or part
of'such showing, in the form of a written statement to be inspected by the judge aioile. if the
court enters an order granting relief following such a showing, the entire text of the party's
statement shall be sealed and preserved in the records of the court to be made avaliabie to the
appellate court In the event of an appeal.

(2) T1me, place and manner of discovery and inspection. An order of the court granting relief
under thls rule shall specify the time, place and manner of making the discovery and inspection
permitted, and mav nrescribe such terms and conditions as are lust.

(3) Failure to comply. If at any time during the course of the proceedings It Is brought to the
attention of the court that a party has failed to comply with this rule or with an order Issued
pursuant to this rule, the court may order such party to permit the discovery or Inspection, grant
a continuance, or prohlbit the party from introducing In evidence the material not disclosed, or it
may make such otber order as it deems just under the circumstances.
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(F) Time of motions

A defendant shall make h[s motion for discovery within twenty-one days after arraignment or
seven days before the date of tHal, whichever Is earller, or at such reasonable time later as the
court may permit. The prosecuting attorney shall make his motion for discovery within seven
days after defendant•obtains discovery or three days before trial, whichever Is earlier. The
motlon shall Include all reliefsought under this rule. A subsequent motion may be made only
upon showing of eause Why such motton would be In the Interest of justice, .

CREDIT(S)

(Adopted eff. 7-1-73)

OH ST RCRP Rule 16
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Crim. R. Rule 16

rr
Baldwin's Ohio Revised Code Annotated Currenmess

Rules of Crhninal Procedure (Refs & Annos)
.^^ Crim R 16 Dtscovery and inspection

Page 1

(A) Purpose, Scope and Reciprocity. This rule Is to provide all parties in a cdminal case with the information
necessary for a full and fair adjudlcation ofthe facts, to proteot the intogrity of the justice system and the rights
of defendanta, and to protect the well-being of witnasses, victims, and society at large. All duties and remedies
are subject to a standard of due diligence, apply to the defense and the prosecution equally, and are intended to
be reciproeaI.Once discaveiy is initiated by demand of the defendant, all parties have a continuing duty to sup-
plemant tltair disclosures. -

(B) Discovery: Right to Copy or Photograph. Upon receipt of a written demand for discovery by the defend-
ant, and except as provided in division (C), (D), (B), (F), or (J) of this rule, tho prosecuting attotney shall
provide copies or photographs, or permit counsel for the defendant to copy or photograph, thofoliowirtg items
related to the particular ease indictment, infotmation, or complaint, and which are material to the preparation of
a defense, or are intended for use by the prosecuting attorney as evidence at the trial, or were obtained from or
belong to the defendant, within the possession of, or.reasonably available to the state, subject to the provisions
of this rule:

(1) Any written or recorded statement by the defendant or a co-defendant, including police summaries of suoh
statements, and including grand jury testimony by either the defendant or co-defendant;

(2) Criminal records of the defendant, a co-defendent, and the record of prior convictions that could be admiss-
ible under Rule 609 ofthe Ohio Rules of Evidence of a witness in the state's case-in-chief, or that it reasonabiy
anticipates calling as a witness in rebuttal;

(3) Subject to divisions (D)(4) and (B) of this rule, all laboratory or hospital reports, books, papers, documents,
photographs, tangibleobjects, buildings, or places;

(4) Subject to division (D)(4) and (B) of this rule, results of physical or mental examinations, experiments or sci-
entific tests;

(3) Any evidenoe favorable to the defendant and materiai io guih or punishment;

(6) All reports from peace officers, the Ohio State Highway Patrol, and federal law enforoomant agents,
provided however, that a document prepared by a person other than the witness testifying will not be considered

0 2012 Thomson Reuters. No Claim to Orig. US Gov. Works,
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to be the witness's prior statement for putposes of the cross examination of that particular witness under the'
Rules of Evldenee unless oxplieitly adopted by the witness;

(7) Any written or reeorded statemant by a witness in the state's case-in-chief, or that it reasonably anticipates
calling as a witness in rebuttal.

(C) Prosecuting Attorney's Designation of "Counsel Only" Materials. The prosecuting attorney may desig-
nate any material subject to disclosure under this rule as "counsel only" by stamping a prominmrt notioe on oach
page or thing so designated. "Counsel oaiy" material also includes materials ordered disciosed under division
(F) of this rule. Bxcopt as otherwise provided, "counsel only" material may not be shown to the defendant or any
other person, but may be disclosed only to defense counsel, or the agents or employees of defense counsel, and
may not otherwise be reproduced, copied or dissentinated in any way. Defense counsel may omliy communicate
the content of the "counsel only" material to the defbndant.

(D) Prosocuting Attorney's Certlftcation of Nondisclosure. If the prosecuting attorney does not disclose ma-
terials or portions of materials undor this rule, the prosecuting attomey shall ceitify to the court that the prosec-
uting attotney Is not disclosing matorial or portions of material otherwise subject to disclosure underthis rule for
one or more of the following reasons:

(I) The pinsecuting attorttey has reasonable, articulable grounds to believe that disclosure will eompromise the
safety of a witness, victim, or third party, or subject them to Intimidation or coercion;

(2) The prosecuting attorney has reasonable, articulable grounds to believe that disolosure will subject a witness,
victim, or third party to a substantial risk of serious cconomic harm;

(3) Disclosure will compromise an ongoing criminal investigation or a confidential law enforcement technique
or Investigation rogardless of whether that investigation Involves the pending case or the defendant;

(4) The statement is of a child victim of saxually oriented offense under the age of tl»neen;

(5) The interests of justice require non-disclosure.

Reasonable, articulable grounds may includo, but are not limited to, the nature of the case, the specific course of
conduct of one or more parties, threats or prior instances of witness tampering or intimidation, whether or not
those instances resulted in criminal charges, whether the defendant Is pro se, and any other relevant information.

The pmsecuting attorney's eertification shall identify the nondisclosed material.

(E) Right of Inspection in Cases of Sexual Assault.
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(1) In cases of sexual assault, defense counsel, or the agents or employees of defense counsel, shall ltave the
right to inspect photographs, results of phyaical or mental examinations, or hospital reports, related to the Indict-
ment, Information, or complaint as desoribed in section (B)(3) or (B)(4) of this rule. Hospital records not related
to the information, indictment, or complaint are not subject to inspection or disclraosure. Upon motion by dofend-
ant, copies of the photogmphs, rosults of physical or rnental examinations, or hospital reports, shall be provided
to defendant's expert under seal and under protection from unauthorized dissemination pursuant to protective or-
der.

(2) In cases involving a victim of a siacually oriented offense less than thirteen years of age, the eourt, for good
cause shown, may order the child's statement be provided, under seal and pursuant to protective order from un-
authorized dissemination, to defense counsol and the dafendant's expert. Notwithstanding any provision to the
contrary, counsel for the defendantshail6e permitted to discuss the content of the statemant with the expert.

(F) Review of Prosecuting Attorney's Certification of Non-Disclosure. Upon motion of the defendant, the tri-
al cenrt shall review the oroaeeintn¢ attrnnv'a deriainn nf nrmdicrJnaura nr dnaioonntinn nf".va,neni nnlv^s mw-
terial for abuse of discretion during an !n camera hearing condueted seven days prior to trial, with counsel parti-
cipating.

(1) Upon a finding of an abuse of discretion by the prosecuting attomey, the trial court may order diaclosure,
gmnt a continuance, or other appropriate reliet.

(2) Upon a finding by the trial court of an abuse of discretion by tho prosecuting aftorney, the ptosecuting attor-
ney may file an Interlocutory appeal pursuant to division (K) of Rule 12 of tho Rulos of Criminal Procedure,

(3) Unless, for good cause shown, the court orders otherwise, any material disclosed by court orderundar this
section shall be deemed to be "couns8l only" material, whether or not It is marked as such.

-c

(4) Notwithstanding the provisions of (L)(2), in the case of a statement by a victim of a sexualty oriented offense
Iess than thirteen years of age, where the trial court finds no abuse of diseretion, and the prosecuting attomey
has not certified for nondisclosure under (D)(1) or (D)(2) of this ntle, or has filed for nondisclosure under (D)(1)
or (13)(2) of this rule and the court has found an abuse of discretion In doing so, the prosecuting attorney shall
permit defense counsel, or the agents or etnployeos of defense eounsel to inspect the statement at that time.

(5) If the court finds no abuse of discretion by the prosecuting attomey, a copy of any discoverable materud that
was not disclosed before trial shall be provided to the defendant no later than commencement of trial. If the
coutt continues the trial after the disclosure, the=tastimony of any wititess shall be perpetuated on motion of the
stato subjeci io furit'iereroai eRainitiation for good cause sfiewii.

(G) Perpetuation of Testimony. Where a court has ordered disclosure of material certified by the prosecuting
attorney under division (F) of this rule, tha prosecuting attomey may move the court to perpetuate the testimony
of relevant witnesses in a hearing before the court, in whioh hearing tho defendant shall have theright of cross-
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examination. A record of the wimess`s testimony shall be made and shall be admissible at trial as part of the
state's case in chief, in the event the witness has become unavailable through no fault of the state.

(ii) Diseovery; Right to Copy or Photograph. If the 4efendant serves a written demand for discovery or any
other pleading seeking disclosure of evidenoe on the prosecuting attorney, a reciprocal duty of disclosure by the
defendant arises without further demand by the state. The defendant shall provide copies or photographs, or per-
mit the prosecuting attomey to copy or photograph, the following Items itlated to the particular case indictment,
information or complaint, and which are material to the innocence or alibi of the defandant, or are lntended for
use by the defense as evidence at the trial, or were obtained from or belong to.the victim, within the possossion
of, or reasonably availablo to the defendant, except as provided In division (J) of this mle:

(1) All laboratory or hospital reports, books, papors, documonts, photographs, tangible objeots, buildings or places;

2) Res WOSV iPF9PF%ICtI'^(iiSJ11" [3:Nii5ifliinM)i[.`R3:/iI:iili iT:3i1FVW.F:z.if li

(3) Any evidence that tends to negato the guilt of thedefendant, or is material to punishment, or tends to support
an alibi. However, nothing in this mle shall be construed to require tho defendant to disclose information that
would tend to incriminate that defendant;

(4) All investigative reports, except as provided in division (J) of this rulo;

(5) Any written or recorded statement by a witnass in the defendant's case-In-chief, or any witness that it reas-
onably aatioipates calling as a witness in sureobuttal.

(1) Witness List. Bach party shall provide to opposing counsel a written witness list, Including names and ad-
dresses of any witness it intends to call in its case-in-chief, or reasonably anticipates calling in rebuttal or aurre-
buttal. The content of the witness list may not be commented upon or disclosed to the jury by opposing counsel,
but during argunient, tite presence or absence of the witness may be eommented upon.

(J) Information Not Subject to Disclosure. The following items aro not subject to disclosure under this rule:

(1) Materials subject to the work product protection. Work product includes, but is not limited to, reports,
memoranda, or other inteirmi documents made by the prosecuting attornay or defanse counsel, or their agents in
connection with the investigation or prosecution or defense of the case;

(2) Transaripts of grand jury testimony, other than transcripts of the testimony of a defendant or co-defendant.
Such transcripts are governed by Crlm. R. 6;
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(3) Matorials that by law are subject to privilege, or confidentiality, or are otherwise prohibited from disclosure.

(K) Expert Witnesses; Reports. An expert witness for either side shall prepare a written report summarizing
the expert witness's testimony, findings, analysis, eonclusions,or opinion, and shall include a summary of the
expert's qualifications. The written report and summary ofqualifications shall bo subject to disclosure under this
rule no iater than twenty-one days prior to trial, which period may be modifled by the court for good cause
showti, which does not prejudice any other party. Failure to disclose the written report to opposing counsel shall
preclude tho expert's testimony at trial.

(L) Regulation of discovery.

(1) The trial court may make orders regulating discovery not inconsistent with this rule. If at any time during the
coutse of the proceedings it is brought to the attontlon of the court that a party has failed to comply withthis rule
or with an order issued pursuant to this rule, the eourt may order such party to pemilt tire diseovery or inspeo-

tl . . N UtlH.Retion m-ant a condnuance, or nrohibit the pM ftom introducing in evi tar a^ ''rtrtrlal^Y Yfie 4 ', _¢ it mny
make such other order as it deems just under the c(roumstances.

(2) The trial court speciflcally may regulata the time, place, and mannar of a pro se defendant's access to any
discoverable material not to exceed the scopo of this rule. -

;s^ (3) in cases in which the attemey-client relationship is terniinatedprior to trial for any reason, any material that
:. is designated "counsel only", or limited In dtssemination by protective order, must be returned to the state. Any
s work product derived from said material shall not be provided to the defendant.

(M) Time of motions. A defendant shall make his demand for discovery within twenty-one days after arraign-
ment or seven days baforo the date of trial, whichever is earlier, or at such reasonable time later as the court may
permit. A party's motion to compel compliance with this rule shalTbe made no later than seven days prior to tri-
al, or three days after the opposing party provides discovery, whlchever is later. The motion shall inelude all re-
lief sought under this lule. A subsequent motion may be made only upon showittg of cause why such motion
would be In the Interest of justice.

CREDIT(S)

(Adopted off. 7-1-73; amended eff. 7-1-10)

Curront wifh amendments received through January 1, 2012.
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