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INTRODUCTION AND SUMMARY OF ARGUMENT

This matter is before this Court as a certified conflict and as a discretionary
appeal. It presents an issue of statewide concern: must a trial court consider the least
severe sanction consistent with the rules of discovery before imposing a sanction when
the state fails to disclose discoverable evidence? In Lakewood v. Papadelis (1987), 32
Ohio St.ad 3, 5, 511 N.E.2d 1138, 1142, this Court held that “a trial court must inquire
into the circumstances surrounding a discovery rule violation and, when deciding
whether to impose a sanction, must impose the least severe sanction that is consistent
with the purpose of the rules of discovery.” In the twenty five years since Lakewood,
trial and appellate courts have routinely applied its holding. However, some courts have
questioned whether or not Lakewood is applicable to violations by the prosecution. This
case provides this Court the opportunity to address that question.

In State v. Darmond, 8t Dist. Nos. 96373 and 96374, 201i-Ohio-6160, the

Eighth District Court of Appeals affirmed a trial court’s order dismissing a case with

. prejudice for a discovery violation. The violation was neither willful nor material. In

found that the “least severe sanction” language from
Lakewood did not apply to state discovery violations. The Darmond decision is in
conflict with both the Third District Court of Appeals opinion in State v. Engle, 166 Ohio
App.3d 262, 850 N.E.2d 123, 2006-0Ohio-1884, and the First District Court of Appeals
opinion in State v. Siemer, Hamilton App. No. C-060604, C-060605, 2007-Ohio-4600.
The Darmond decision is inconsistent with the purpose of Crim. R. 16 and promotes
unpredictability in the application of the criminal rules. Crim. R.16 (A) states that the

purpose of the rule is to “provide all parties in a criminal case with the information

necessary for a full and fair adjudication of the facts, to protect the integrity of the

1



justice system and the rights of defendants, and to protect the well-being of witnesses,
victims, and society at large.” This goal can hardly be accomplished if trial courts can
_arbitrarily impose the most severe sanction without consideration of readily available
alternatives. |

Crim. R. 16, this Court’s precedent, and precedent throughout Ohio support
answering the certified conflict in the affirmative. Ohio is in need of a consistent |
approach to discovery violations. Both parties are entitled to a fair trial, and that cannot
be accomplished when the parties are subject to different rules. Therefore, the Stafe of
Ohio requests this Honorable Court answer the certified question in the affirmative,
adopt the State’s proposition of law, and hold that trial courts must inquire into the
circumstances surrounding a discovery rule violation an;l, when deciding whether to
impose a sanction, must impose the least sevére sanction fhat is consistent with the
purpose of the rules of discovery.

STATEMENT OF THE CASE

On August 11, 2010, Demetrius Darmond and Iris Oliver, were indicted by the

violation of R.C. § 2925.03(A)(2) with a Juvenile Specification, R.C. § 2925.01(BB), a
felony of the second degree, and one count of Possession of Drugs in violation of R.C §
2925.11(A) a felony of the third degree. Demetrius Darmond was also indicted with one
count of Possessing Criminal Tools in violation of R.C. § 2923.24(A), a felony of the fifth
degree, and two counts of Endangering Children, R.C. § 2919.22(A), misdemeanors of
the first degree.

Darmond and Oliver were arraigned and the case proceeded to a bench trial on

February 1, 2011. During trial the attorneys made an oral motion to dismiss the case



with prejudice due to an alleged discovery violation. The trial court granted the motion
after the first witness testified. The State appealed the dismissal. The Eighth District,
relying on a case from the Seventh District Court of Appeals, refused to apply Lakewood
v. Papadelis (1987), 32 Ohio St.3d 1, 511 N.E.2d 1138, to discovery violations by the
prosecution. Darmond at 118. The Eighth District affirmed in light of its flawed
application of this Court’s decision. State v. Darmond, éth Dist. Nos. 96373 and 96374,
2011-Ohio-6160. The State sought a discretionary appeal with this Court is OSC 2012-
0081.

The State filed a motion to certify a conflict between Darmond and the Third
District Court of Appeals opinion in State v. Engle, 166 Ohio App.3d 262., 850 N.E.2d
123, 20_06-0hi0—1884, and the First District (-Iourt of Appeals opinion in State v. Siemer, |
Hamilton App. No. C-060604, C-060605, 2007-0hi0-4600. The Eighth District granted
the State’s motion and certified a conflict. The State filed a notice of certified conflict
with this Court is case number OSC 2012-0195.

On April 4, 2012, this Court determined that a conflict existed and also accepted

the State’s discretionary appeal in OSC 2012-0081. This Court consolidated the two

STATEMENT OF FACTS

Ohio Bureau of Criminal Identification and Investigations (BCI) Special Agent
Patricia Stipek testified for the State of Ohio. Agent Stipek has been a narcotics agent for
twenty one years. (Tr. 28, 41). On March 13, 2010 Agent Stipek was involved with a
package interdiction at FedEx in Richfield, Ohio. (Tr. 28-29, 31). She was there based

on a {ip from the sheriff’s department that a drug package was due to come in. (Tr. 29).



During her interdiction, she found three drug packages containing marijuana. (Tr. 29,
49).

The first package was addressed to a Cleveland location other that 16210
Huntmere, Cleveland, Ohio. (Tr. 42, 49, 55). The second drug package was the one
delivered to the Defendants at 16210 Huntmere, Cleveland, Ohio and the subject of the
indictment. (Tr. 29). The third package was addressed to a Lorain County address. (Tr.
59). All three packages had separate addresses on them. (Tr. 30). All three packages
had similar packaging. (Tr. 58, 60).

The second package, the target package for this case, was addressed to Tasha
Mack, 16210 Huntmere, Cleveland, Ohio. (Tr. 29, 49-50, 56). This second package was
packed the same as the first aI;d third ones found. (Tr. 29-30, 42).  Agent Stipek
obtained a search warrant to open the target package and took photographs on the
contents. (Tr. 30, 32-33). The search warrant only referenced this one particular
package. (Tr. 71). The packaging inside fhe delivery box contained birthday wrapping
paper, a blue card that was opened and marijuana. (Tr. 31). Exhibits 3-7 show pictures
of the box and its contents. (Tr. 32-33). Agent Stipek then delivered the package to the
Cuyahoga County Sheriff's Department. (Tr. 32). Agent Stipek acted as backup during
the Sheriff’s controlled delivery to the Defendants at 16210 Huntmere, Cleveland, Ohio
on March 16, 2010. (Tr. 33-35).

In researching the sender for the package, Agent Stipek, found the package was
sent from a Kinko’s in Tempe Arizona and not from the return address listed on the
package. (Tr. 34-35).

On March 17, 2010, Agent Stipek was again doing package interdiction and the

FedEx in Richfield, Ohio. (Tr. 36). Agent Stipek found four packages that were packed



similar to the original three. (Tr. 44-45, 61-62). These four additional packages,
including the original three, were sent from Kinko’s in either Tempe or Phoenix,
Arizona. (Tr. 45). Out of these four, one was addressed to Sonya Byrd, 16210 Huntmere;
Cleveland, Ohio; two were Lorain County addresses, and the fourth to another Cleveland
address. (Tr. 37, 50, 62-63). At least three of the four had similar packaging to the
March 13t packages. (Tr. 64-65).

Agent Stipek again obtained a search warrant for the March 17th Huntmere
package, opened the package, took pictures (exhibits 8-13), saw that it was packaged
exactly the same as the target package. and then deliveréd it to the Cuyahoga County
Sheriff's Office. (Tr. 36-37, 67). This package was originally sent from a Kinko’s in
Phoenix, Arizbna. (T-r. 38). The handwriting on this box and the target package
appeared to be the same. (Tr. 40).

 Agent Stipek made separate reports for each package. (Tr. 46, 66). In those
separate reports, she did not reference any of the other packages found, except to the
Huntmere address because the two had the same address. (Tr. 70). Agent Stipek did not

k1 e

participate in any follow-up with thpse other five packages and does not know if
prosecution resulted. (Tr. 47).

During Agent Stipek’s testimony, there were several side bars in which defense
counsel made a motion to dismiss. They renewed this motion after Agent Stipek’s
testimony. (Tr. 74). The basis for the motion was that the discovery during trial of five
additional deliveries, similar to the ones in question at trial, was exculpatory
information and that the only remedy was dismissal. (Tr. 76).

“The reason I ask for a dismissal is it is exculpatory information from this defense

attorney’s standpoint, and it provides us an opportunity to question other witnesses, to



question law enforcement professionals, to prepare a more adequate and vigorously
defense for our clients, and certainly important to know. We're now at the beginning of
trial and we - ~ it can’t be made good now . . . . The only remedy would be to get this
information, permit us time to follow up with it, and then prepare an adequate defense,
and it just too late in the game to do that, just too late in the game.” (Tr.76- 77).

The court granted this motion and barred the State from future prosecution. (Tr.
92). In so granting, the court held that the information about the other five packages
should have been provided to the defense. (Tr. 89-92). The court though never
considered any other remedy. Id.

LAW AND ARGUMENT

CERTIFIED CONFLICT QUESTION: DOES THE HOLDING IN
LAKEWOOD V. PAPADELIS, 32 OHIO ST.3D 1, 511 N.E.2D 1138
(1987), APPLY EQUALLY TO INSTANCES WHERE THE STATE
HAS COMMITTED A DISCOVERY VIOLATION?

PROPOSITION OF LAW I: A TRIAL COURT IS REQUIRED TO
IMPOSE THE LEAST SEVERE SANCTION THAT IS
CONSISTENT WITH THE PURPOSE OF THE RULES OF
DISCOVERY AFTER AN INQUIRY INTO THE CIRCUMSTANCES
PRODUCING AN ALLEGED VIOLATION OF CRIM. R. 16.

L Summary of Argument
Crim. R. 16 is meant to provide equality and fairness to the criminal justice

system. This goal cannot be accomplished when defendants and prosecutors are subject

fails to comply with their Crim. R. 16 responsibilities, the trial court should consider the
circumstances of the violation and apply the least severe sanction that is appropriate to

address the noncompliance. This idea of uniformity is supported by the language of



Crim. R. 16 as well as precedent from this Court and the majority of appellate courts
throughout Ohio.
II.  Crim.R.16
A. Original Crim. R. 16

Crim. R. 16 became effective on July 1, 1973. The rule remained unchanged until
2010. As it is relevant to the issue before this Court, Crim. R. 16 originally stated the
following:

“(A) Demand for discovefy

“Upon written request each party shall forthwith provide the discovery
herein allowed. Motions for discovery shall certify that demand for
discovery has been made and the discovery has not been provided.

“(D) Continuing duty to disclose

“If, subsequent to compliance with a request or order pursuant to this rule,
and prior to or during trial, a party discovers additional matter which
would have been subject to discovery or inspection under the original
request or order, he shall promptly make such matter available for
discovery or inspection, or notify the other party or his attorney or the
court of the existence of the additional matter, in order to allow the court
to modify its previous order, or to allow the other party to make an
appropriate request for additional discovery or inspection.

“(E) Regulation of discovery
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it is brought to the attention of the court that a party has failed to comply
with this rule or with an order issued pursuant to this rule, the court may
order such party to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing in evidence the
material not disclosed, or it may make such other order as it deems just
under the circumstances.”



Crim. R. 16 (E)(3) gave a trial court fairly broad authority to regulate discovery and take
action for noncompliance. However, precedent supports that the trial court should apply
the least severe sanction available for violations from either party.

In State v. Howard (1978), 56 Ohio St.2d 328, 383 N.E.2d 912, this Court was
asked to review a decision by the Tenth District Court of Appeals in which the appellate
court reversed a conviction due to an alleged state discovery violation. In that case, the
state called a rebuttal witness but did not provide that witness’ name on its witness list.
The trial court offered to grant a continuance, but after an extensive voir dire of the
rebuttal witnesses; no continuance was requested. Id. at 332. This Court noted the trial
court’s offer of an alternative remedy and held that the trial court was ﬁot required to
exclude the rebuttal testimony.

In State v. Parson (1983), 6 0hio St.3d 442, 453 N.E.2d 689, this Court reviewed
a state discovery violation. In that case, the state inadvertently failed to provide defense
with a.stafement made by a co-defendant. Applying an abuse of discretion standard, this

Court noted that a trial court is “not bound to exclude [nondisclosed discoverable
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the noncomplying party to disclose the material, grant a continuance in the case or
make such other order as it deems just under the circumstances.” Id. at 445. This Court
then considered whether the trial court abused its discretion. In doing so, this Court
considered whether or not the violation was willful and if the defendant was prejudiced
as a result of the nondisclosure. Parson was decided four years before Lakewood v.
Papadelis, 32 Ohio St.3d 1, 511 N.E.2d 1138 (1987).

In Lakewood, this Court was asked to review a discovery sanction that was

imposed against the defense. Defendant Papadelis was charged with violating a



municipal ordinance. Defense counsel filed an initial request for discovery and later
filed a motion to compel. The prosecutor provided discovery and filed a reciprocal
demand. Defense cbunsel did not provide discovery. During trial, defense counsel called
a witness to the stand. The prosecutor objected and informed the court that defense
counsel did not provide a witness list or any other discovery. Defense counsel admitted
that he failed to respond. Due to the Crim. R. 16 violation, the trial court excluded all of
Papadelis’ witnesses. Papadelis appealed and the Eighth District reversed the conviction
because the city had failed to file a motion to compel. This Court was asked to consider
whether a moving party is required to file a motion to compel before a trial court could
impose a discovery sanction.

Once it was established that a sanction could be imposed, this Court was next
asked to consider whether or not the sanction was appropriate. This Court noted that
“Crim.R. 16(E)(3) provides a range of sanctions which the triai court, in its discretion,
may impose on a noncomplying party.” Lakewood at 4. The Lakewood Court expressed
concern that the severe sanction of excluding all of a defendant’s witnesses would
interfere with a defendant’s constitutional right to present a defense. To that end, this
Court held that “a trial court must inquire into the circumstances surrounding a
violation of Crim.R. 16 prior to imposing sanctions pursuant to Crim.R. 16(E)(3).
Factors to be considered by the trial court include the extent to which the prosecution
will be surprised or prejudiced by the witness' testimony, the impact of witness
preclusion on the evidence at trial and the outcome of the case, whether violation of the
discovery rules was willful or in bad faith, and the effectiveness of less severe sanctions.”
Id. (Emphasis added). This Court went on to state that a trial court “must impose the

least drastic sanction possible that is consistent with the state’s interest. ***We hold that



a trial court must inquire into the circumstances surrounding a discovery rule violation
and, when deciding whether to impose a sanction, must impose the least severe sanction
that is consistent with the purpose of the rules of discovery.” Id. at 5.1

In State v. Parker (1990), 53 Ohio St.3d 82, 558 N.E.2d 1164, this Court applied
Lakewood and Parson to a state discovery violation. The Parker court noted that a
“sanction should not be imposed under Crim.R. 16 unless the prosecutor's
noncompliance is of sufficient significance [to] result in a denialgof defendant's right to a
fair trial.” Id. at 86. This Court went on to state-that a “trial court must inquire into the
circumstances producing the alleged violation of Crim.R. 16. The court is required to
impose the least severe sanction that is consistent with the purpose of the rules of
discovery.” Id. citing Lakewood v. Papadelis (1987}, 32 Ohio St.3d 1, 5, 511 N.E.2d 1138,
1141. |

In 2008, this Court again applied the Parson factors to a state discovery violation
in Stdte v. Hale (2008), 119 Ohio St.3d 118, 2008-—0hio-3.426, 892 N.E.2d 864. In Hale,
the state failed to disclose an oral statement by a co-defendant. This Court stated that
lines for evaluating the trial court's exercise of discretion in
this area: ‘Where, in a criminal trial, the prosecution fails to comply with Crim.R.
16(B)(1)(a)(ii) by informing the accused of an oral statement made by a co-defendant to
a law enforcement officer, and the record does not demonstrate (1) that the
prosecution's failure to disclose was a willful violation of Crim.R. 16, {2) that

foreknowledge of the statement would have benefited the accused in the preparation of

1 In Lakewood, this Court went on to state that exclusion may be a proper remedy in
some circumstances but may not be used to completely deny a defendant his right to
present a defense.
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his defense, or (3) that the accused was prejudiced by admission of the statement, the
trial court does not abuse its discretion under Crim.R. 16(E)(3) by permitting such
evidence to be admitted.’ [citation omitted].” Hale at Y115. This Court affirmed, finding
that the Parson factors were not met.

As noted above, this Court has previously applied the “least severe sanction”
language to state discovery violations. It is an equitable remedy as the state and the
defendant are each entitled to a fair trial. This Court should continue to hold that trial
courts must inquire into the circumstances producing the alleged violation of Crim.R. 16
and impose the least severe sanction that is consistent with the purpose of the rules of
discovery. State v. Parker (1990), 53 Ohio St.3d 82, 558 N.E.2d 1164

B. Amended Crim. R. 16
On July 1, 2010, this Court unanimously adopted a new version of Crim. R. 16.
As it is relevant to the issue before this Court, Crim. R. 16 now states the following:

“(A) Purpose, Scope and Reciprocity. This rule is to provide all

parties in a criminal case with the information necessary for a full and fair

adjudication of the facts, to protect the integrity of the justice system and

the rights of defendants, and to protect the well-being of witnesses,

victims, and society at large. All duties and remedies are subject to a

standard of due diligence, apply to the defense and the prosecution

equally, and are intended to be reciprocal. Once discovery is initiated by
demand of the defendant, all parties have a continuing duty to supplement

their disclosures.

(L) Regulation of discovery.

(1) The trial court may make orders regulating discovery not inconsistent

with this rule. If at any time during the course of the proceedings it is

brought to the attention of the court that a party has failed to comply with.

this rule or with an order issued pursuant to this rule, the court may order

such party to permit the discovery or inspection, grant a continuance, or

prohibit the party from introducing in evidence the material not diselosed,
or it may make such other order as it deems just under the circumstances.”

11



The new Crim. R. 16 clearly indicates this Court’s intention that the rule be applied in a
fair and equitable manner. Crim. R. 16(A). The revised version also requires a trial court
to impose a sanction commensurate with the circumstances of the violation. Crim. R.-
16(L)(1). The revisions to the applicable portions of Crim. R. 16 remain consistent with
this Court’s decisions in Parson, Lakewood, and Parker. Therefore, those decisions
should be uniformly applied for any discovery violation.
HI. Conflict cases
The vast majority of courts in Ohio have applied the “least severe sanction”

language from Lakewood to cases that involve a state discovery violation. However, a

~ conflict currently exists over the application of this Court’s holding in Lakewood v.

Papadelis (1987), 32 Ohio St.3d 1, 5, 511 N.E.2d 1138, 1142, to state discovery violations.
In Darmond, the Eighth District has now joined the Seventh District in holding that
Lakewood does not apply to state discovery violations.

In State v. Siemer, 15t Dist. No. C-060604, C-060605, 2007-Ohio-4600, the First
District Court of Appeals reversed a trial court’s order granting a defendant’s motion to
dismiss due to a discovery violation. In that case, like the instant case, both the defense
and prosecution did not know about the additional evidence. The evidence at issue
involved nearly 20 minutes of missing videotape from a police cruiser Which was not
provided to either the prosecution or the defendant. The violation was discovered during
trial. The defendant moved to dismiss the case and the prosecution requested a
continuance, The trial court heard arguments from both parties and granted the motion
to dismiss. Id. at 14. The prosecution appealed.

In considering the State’s appeal, the First District applied this Court’s decision

in Lakewood v. Papadelis (1987), 32 Ohio St.3d 1, 511 N.E.2d 1138. The First District

12



recognized that the “Lakewood balancing test was created in the context of a discovery
violation committed by the defendant” but found it was “nonetheless relevant and
equally applicable to cases involving discovery violations committed by
the state.” Siemer at 19. (Emphasis Added). The First District found that multiple Ohio
appellate courts have also applied Lakewood to state violations. Id. at fn.5 citing State v.
Jennings, ist Dist. No. C-030839, 2004-Ohio-3748; State v. Palivoda, 1ith Dist.
No0.2006-A-0019, 2006-0Ohio-6494; State v. Shutes, 8th Dist. No. 86485, 2006-Ohio-
1940; State v. Engle, 166 Ohio App.3d 262, 2006-Ohio-1884, 850 N.E.2d 123; State v.
Thacker, 2nd Dist. Nos.2004-CA-38 and 2004-CA-57, 2005-Ohio-2230; State v.
Wilson, 6th Dist. No. L-02-1178, 2003-Ohio-2786; State v. Savage, 1oth Dist. No.
02AP-202, 2002-0hio-6837; State v. Hoschar, 5th Dist. No.2001CA00322, 2002-Ohio-
44i3; State v. Pitis, 4th Dist. No. 99 CA 2675, 2000-Ohio1986. Applying Lakewood, the
First District agreed with the state and reversed the trial court’s disinissal. Siemer at
f10.

In the instant case, the Eighth District refused to apply the Lakewood “least
severe sanction” standard because the prosecution committed the violation rather than
the defendant. State v. Darmond, Cuyahoga App. Nos. 96373 & 96374, 2011-Ohio-6160,
118. The facts in Darmond and Siemer are similar in that neither case involved a willful
violation by the prosecution. The Eighth District’s decision is in conflict not only with
Siemer but with the other districts throughout this State as noted in the Siemer
decision. The trial court in this case did not consider any remedy other than dismissal
with prejudice. (Tr. 89-92). Applying Lakewood, such an act constitutes an abuse of

discretion. While dismissal may be appropriate in some instances, such a drastic action
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must be taken with the utmost caution and after compliance with the analysis set forth
in Lakewood.

Darmond is also in conflict with Stafe v. Engle, 166 Ohio App.3d 262, 2006~
Ohio-1884, 850 N.E.2d 123. In Engle, the Third District Court of Appeals reversed a
trial court’s order granting a defendant’s motion to dismiss based upon a discovery
violation by the prosecution. In Engle, the prosecution failed to provide the defendant
with a copy of the audio recording of a drug transaction. Id. at Y4. The defendant filed a
motion to dismiss which the trial court granted without providing the prosecution the
opportunity to fespond. Id. at vs.

The State appealed. The Third District applied Lakewood and held that the trial
court was required to inquire into the circumstances of the violation and to “impose the
least severe sanction that is consistent with the purpose of the rules of discovery.” Id. at
18 citing Lakewood, 32 Ohio St.3d 1. The Third District found that the trial court did not
make an appropriate inqﬁiry into the violation and that it did not “properly balance the
need to impose a sanction with the purpose of the discovery rules, as required under
[Lakewood v.] Papddel'is.” Id. at 110. The Third District reversed, holding that the trial
court “erred in dismissing the charges against Engle due to the state’s discovery
violation; the sanction imposed was not the least severe sanction available that is
consistent with the purposes of the discovery rules.” Id. at f12.

Darrﬂond, Siemer, and Engle are in conflict. While the vast majority of Ohio
appellate courts have applied Lakewood to state discovery violations, the Eighth District
has repeatedly refused to do so. This position is unsupported by Crim. R. 16 or this

Court’s precedent and should be reversed. The trial court’s failure to consider and apply

14



a more appropriate sanction was an abuse of discretion which prevented the State from
ever prosecuting Darmond and Oliver for their criminal acts.
Iv., Applicaﬁon

In this case the Eighth District Court of Appeals affirmed a trial court’s ofder
dismissing a case with prejudice for a discovery violation. State v. Darmond, 8% Dist.
Nos. 96373 and 96374, 2011-Ohio-6160. The violation was neither willful nor material.
During a bench trial in a di'ug trafficking case, the prosecution and defense were both
surprised to learn that law enforcement officers interdicted additional packages. The
additional packages were not the squect of the trial. The trial court found that the
packages could have been either “inculpatory or exculpatory” and were discgverable.
Because the information was not provided to the defense, the trial court dismissed the

~case with prejudice. The Eighth District affirmed, finding Lakewood inapplicable to
discovery violations by the prosecution. Id. at 118.

The instant case is a clear example of the need for an equitable remedy. There
was no willful violation and only mere speculation that the report(s) would have had any
benefit to Darmond. The State was unaware that law enforcement officers interdicted
additional similar packages. Darmond was not on trial for the additional packages and,
as noted by the court, there was an equal likelihood that the packages would have been
inclupatory. Despite the minimal importance of the additional packages, the trial court
imposed the most severe sanction possible on the state without consideration of readily
available alternatives. The equitable application of Lakewood could have prevented the
extreme result that occurred in this case. The Eighth District’s failure to apply

Lakewood to this case is reversible error.
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CONCLUSION
The State respectfully requests this Honorable Court adopt the State’s
proposition of law, answer the conflict issue in the affirmative, and hold that trial court’s
must inquire into the circumstances surrounding a discovery rule violation and, when
deciding whether to impose a sanction, nﬁus_t impose the least severe sanction that is

consistent with the purpose of the rules of discovery.

Respectfully submitted,

WILLIAM D. MASON
Cuyahoga County Prosecuting Attorney

Katherme Mulhn (oc 84122)

Assistant Prosecuting Attorney @
The Justice Center, Courts Tower r /

1200 Ontario St., Eighth Floor ﬂ@%/ﬁm

Cleveland, Ohio 44113
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STip Copy, 2011 WL 5998671 (Ollo App. § Dist), 2011 -Ohio- 6160

(Cite as: 20131 WL 5998671 (Ohio App. 8 Dist.))

CHRCK GHIO SUPREME COURT RULES FOR
. REPORTING OF OPINIONS AND WERIGHT OF

LEGAL AUTHORITY.-

Court of Appeals of Ohio,
. Bighth District, Cayahoga County.
STATE of Ohio,_ Plaintiff-Appellaut

Y. -
Demetrius DARMOND, Defendaat-Appelice.

 Nos, 96373, 96374.
* Decidéd Dec. 1, 2011.

..... 0

Criminal-Anpezl-from—the-Cnyal B2
of Common Pleas, Case No, CR-540709,

Willfamn D, Mason, Cuyshoga County Prosecutor

By ‘Matthew Waters, Assistant County Prosecutor,
*Cleveland, O, for appellant.

- . Patrlcia- J, Smith, Jeffrey P, Hastings, Cleveland,

OH, for appellee.

Yefore JONES, J., BOYLE, P.J,, and SWEENEY, J.,

" LARRY A.JONES, 1.

#1 {{ 1} Plaintiff-appeliant, the state of Obio,
appeals from the trial coust’s judgment dismissing
the cese with prejudice for a discovery violation.
-We affitm.

L. Procedural History and Facts

{§ 2} Defendants-appelices, Demeirius Dat-
mond and Iris Oliver, were Joinfly indicted in Au-
gust 2010. Both defendanis wete charged with diug
trafficking and drug possesslon, and Darmond was
additionally chasged with possessing criminal tools
and  endangering  children™  The  charges
stemmed from-the controlled delivery of a FedBx

package containing marijuana to 16210 Hunimere,

AR AvARaLL. RSy

Clevaland, Ohio.

Page 2 of 15

Page |

FN1. Darmond had previously been under
indictment in Case No, CR-535469 for the
samo charges, That case- was dismissed
without prejudice by the stale on August 9,
2010, “for further investigation. The state
;%»igd{otad him in this case on August 1f,

{7 3} The defendants waived their right fo a
jury trial and the cade procceded to @ besoh trial.
The state presented the testimeny of Special. Agent
Patstcla Stipek, On March 13, 2016, Stlpek was in-
valved with a package. interdiction at a FedBx facil- -
ity. She retrieved ‘three packages at thet time, in-

dina. the g 3 ?: U—_Huntm 1]

£

6088 oF, &Ll g
2 e < 3

was addressed to “Tashe Mack” Tho packages
were all destined for.different addresses, They all
had similar packaging.

{1 4) Stpek oblained a search warant for the. -
package destined for Huntmere. Inside was a pack-
age wiapped-in happy birthday paper and an envel-
ope; marljuana was in the envelope,

{9 5} On March 17, 2010, Stipek did another
packege interdiction at the same FedRx facility and
refrleved four packages, including the targoted one -
that was addrossed to “Sonya Byrd” at 16210
Huntmere. Stipek testified that the four packages

- were similar to the packages she had retrigved on

March 13,

{9 6} ‘The speclal agent obtatned o search war-
rant for the second package destined for Huntmers.
The contents were elmilar to the first package
destined for Hustmere—a package wrapped in
heppy birthday paper end an envelope with
marijupna fn it,

~ {§ 7} Stipek meds e separate report for each of
the seven packages, but with the excaption of the .
two Hunimere packages, did not xeferonce the other

" packages. The record demonstrates fhat neither the

gtate nor dofense had knowledge of the other five

© 2012 Thomson Reuters, No Clait to Orig. US Gov. Works,
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. packages, Stipak did not have the additional xeports . to “provide ell partles n a criminal case with the
witl her at triel and was unable to testify about any information necossary for a full and fair adjudica-
investigation relafive to those packages, Because of tion- of the faots, to profect the Integtity of the
ihis. “surprise,” the defonte moved to dismiss the juatice systom and the rights of defendants, and to
cage. The court held the. réquest in sbeyance, al- protect the well-being of witnesses, victims, and so-

- lovied for complete examination of Stipek, then re- clety at large” CrimR. 16(A). If a paty fails to
consldered the defonse request and granted i, - comply with Crim.R. 16's discovety requirements, a

trial court “may order such party to pemit the diz-

{§ 8} In dismisslng the case, the trial court covery ot inspeotion, grant a continuante, or pro-
stated the excluded evidence “could be ncnlpatory hibit the party from inéroducing Into evidence the’
or oxpulpatory.” Tho court rationalized its decision matorial not disclosed, or it may make such other
ag follows: . - order @8 it deems just under the circumstances.
' Crim R, 16(I). It is within the trial coutt's sound

{4 9) “All soven of the boxes were very simitar dlacretlon to declde what sanctlon to lipase for a

fo nature and all were the same box size, All seven discovery violation. Lakewood v. Papadelis
of ‘them were addressed and came from either the (1987), 32 Ohlo St3d [, 3, 511 NE2d 1138.

Phoenlx_or Temuoe, Atizona from_a Kinko's Therofore, & tlal comt's discovery sanction will not
store, . _ be overtured unless it was unreasonable, uncon-
. scionable, or atbitraty. State v. Engle, 166 Oldo
{§ 10} “Al of them wero handwyitten with the App.3d 262, 2006-Chlo-1 884, 850 MN.E2d 123,97.
sume handwriting. Posgibly the Inside packaging on

some of them were not exactly the same, butall of {4 15} Clting Lakewood, the state contends that
them came in ‘a very similar packaging, birthday the trlal court abused its discretion by not imposing
packaging, birthday cards, and so forth, a less severe satotion than dismissal with prejudice. -

. . ) * This court addressed the “least restrictive sanction”
*3 {4 11} “To then relate these seven boxes fo- clement of Lakewood In State v. Jones, 183 Ohio
gether, { ] [ belleve all the other information should App3d 189, 2009-Obio-2381, 916 N.E2d 828,
have been supplied, the roports, the addresses, the stating the following:
tames, the investigation, whethex thero wort _—

chatges, and quite possibly maybe if there was an {f§ 16) “The holding in Lakewood must be read
indiotment, which I don't know If thete was or in conjunction with its facts. In Lakewood, the de-
wasn't, and [ don't think anyone can speak to that., fetise failed to respond to the proscoution's demand

for discovéry. At telal, the stato objected when the
{§ 12} * * * ¢ [D]id someons own up fo a dofense celled ifs first witmess, arguing-that the
scheme that maybe would have been information state had not been provided with a witness list, The
and evidence that conld heve been brought In here trial cowst then excluded the testimony of oll de-
and téstimony by aiother person to exomerate-the fonse witneases as a sanction for the failure to te-
two individuals that word;charged in this case?" apond to the state's discovery request. The defense
: : T © . attorney proffered the testimony of the two wit-
¢ 13} The state’s sole assigned error reads: nessey ho was precinded from calling.
“The trial court abused its discretion in declating a

mistrial and by dismissing the state's case with pre. {{ 17} “The Ohio Suprome Court explained
judice due fo an inadvertent digcovery violation.” _ that the excluded testimony was material and rolev-
- ant to the offense charged, and if bolieved, the de-

IL Law and Analysig fendant may have been acquitted. Consequently, the

{9 14} Crim.R, 16 govorns discovery in crim-
inal cases and states that the purpgse of discovery is

-
'
i
L
e

©2012 Thorason Reuters. No Clalm to Orig, US Gov. Worke,
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oot oancluded that the excluslons denied the de-
fendant his Sixth Amendinent right to present a de-
fenge, “The court recdgnized that the state has a
conepelling intsrest but explalned that any infringe-
ment on a defendants constitutional rights caused
by a sanotion must be afforded great weight. The
court held that ‘a frial court must Inquire info the
circumstances surrounding & discovery rule viole-
tion and, when declding whether to impose & sance
tion, must impose the loast sovete sanotion that is
consigfent with the purpose of the rules of discov-
ery.’ Tho court also stated: “We emphasize that the
foregoing balancing test should not be constiued fo
mean that the excluslon of testimony or evidence is
never a permissible sanction In 2 eriminal case. It is
only when exclusion acts to completely deny de-

gndant ms _Qr ot _GORSLIU 2L Y181 D _Dpioscil 8
defense that the sanctlon is impermissible.’ ** Jones
at § 10-11, quotiag Lakewood st paragraph two of
the syllabus and ot § 5. .

*3 £ 18} In Jones, this coust cited a Seventh
Appellate District case, State v. Crespo, Mahoning
App, No. 03 MA i1, 2004-0Ohio-1576, wherein the
courl held -that “[clommon seise dictates that the
Fholding in Lakewood ] does not mean that a trial

‘court must impose the ‘least severe sanction’ in

every .case, Othorwise, dismissal of en indictment
‘could never be an appropriate sanction as thers will
always be a sanction less severe. Similarly, a jail
term far contempt could bo eliminated as an option

_ ‘becausc there are & plethora of foss severs sanctions

available.”” Crespo at 1 8; Jones ot § 12. The Sev-

enth Disiriot -futther noted that a distinction exisis
in caves, wnlke Lakewood, where the state falls to

ARA B 'y RS Arpsia b

‘provide discovery, as opposed to cases whers the

- defendant viclated the discovery rules as in Lake-

wood. Crespo at § 11 (“Therofare, tho holding in

" Lakewood is not directly appficeble in cases where

sanctions are imposed upon the prosecution.”)

{{ 19} The state also contends that both it and
the defense were surprised by the additional evid-
ence, and absont a finding by fhe trial court that the
additional evidence was exculpatory, and thus that

the lack of knowledge was projudicial to the de-
fonse, the coutt abuged ifs discrotion, The recoxd is
clear that both the prosecution and the defense wete
surptised by the additional evidence, but the fact
that the state was surptised did not lessen the pur-
posos of discovery, which in part, is to “protect the
integrity of the justice systom and the rights of de-
fondants” Crim R, 16(A). When potentially exoulp-
atory evidence is at ssue, “fie prosecutor may not
hids behind the shisld of innocence, cleiming that
the police falled to advise him of such evidence,
Whether the non-disclosure is the responsibility of
the officer or the. progecufor makes no difference, It
is the government's failure that donies the accused
the process due him.” State v. Sullivan (Aug. 6,
1990), Tuscatawas App, No. 89AP120094, citing

ed States ex rel. Smith v, Falvman (1985), 769

FH L D
F.24 386.

{1 20} In regard to the nature of the evidence,
thai s, whether it wes exculpatory or inculpatory,
we are not able to make that determtination, The tri-
al cowrt correctly stated that the evidence could
have béen oxculpatory or incuipatory. Whatever its
natuve, it was discovetable, a point conceded by the
state. ’

{Y 21} We are not persuaded by the state's reli-
ance on Sfate v, King, Muskingam App. No.
CT2010-0010, 2010-Ohic-5701. In King, the de-
fandant was charged with thoft. In ifs opening state-
ment, the state made reforence to fext messages sent
by the defendant to the victim without objection
from the dofense, Duting fhe defense's voiv dire and
opening statoment, counsel several times afated that
the defondant was golng to take the stand amd tell
her side of the story. Dafense counsel also stated
that the defendant had a prior theft conviction,

%4 {§ 22} The state's first witness to testify was
the vietim, The victim testifled about the incident
and also stated that after tho incident the defendant
sent har text messages apologizing for the incident.
The defense did not object while the viefim was
testifying, but af the conciusion of the state’s direct
examination of her, it alerted the comt that it had

© 2012 Thomson Reuters. No Claim to Orig. US Gov, Works.
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not received the text messages during discovery and
tequested a misteial, The state acknowledged that it

" had_committed “an oversight in fhe discovery pro-
cess” Id at 1 31, The trlal court: granted the de-
fense's motion #nd dismissed the case with preju-
dice, stdiing that the “act of the State hints toward
intentional ‘overseaching fo gain an unfair tactical
advantage.” Id aty11.

{§ 233 The Fifth Appellate Distiict found that
the irial court abused its discretlon. Specifically, the

couit found' there was no ovidence that the state’s

mistake was an intentional oversight. The court also
noted that the defense did rot timely object. This
case differs from King.

s

Page 5 0f15

Page 4

ruled.
Judgmont affirmed.

- 1t 18 ordered that appelies recover of appellant
costs herein taxed. .

The cd_m‘t finds there wero xeasoneblo grounds
for this appeal.

“§ I ordered that a special mandate issue out of
this coyrt directing the common ploas soutt fo cany
this judgment into execution. The defendant’s con-
viction having been affimod, any ball pending ap-
peal is terminated, Case remended 4o the trial-cou
for exectition of sentence. -

{9-24)-In-King,-the.cvidence was_inculpetary,
while here it was nof certain whether the evidence
was inculpatory or exculpatory. Mareover, further
investigation into the matter was likely not nesded
in King, whereas fiuther investigation would have
boen needed in this case. Additlonally, the court
here.did not find that the state's act was intentional
despite a lack of évidence on that. Rather, the court

- here found that the evidonco was felovant ovidence
to which the defense was entitled for fusther lnvest-
{gaﬁ:n. irrespective of how it came to be over-

voked, .

{{ 25} The record hore evidences that the fvial
court gave careful and deliberate congideration to
the defense's requost for a mistrlal. “fTihe frial
coutt is in far the better position to monitor the
criminal process. When he elects to exorcise discre-
iion we aio well advised to recognize and honor it

in the absence of errer of law.” Sullivan, supra, cit- .

ing State v. Everhart (uly 23, 1990), Tuscarawas
App. No. 80-AP-40036.

{4 26} On the record before us, we cantiot find
that the trial counrt abused its discretion, especially
In lght of the fact that the state had already in-
dicted and disimissed charges againgt Darmond for
“further investigation® and then two days lator re-
jndicted him and Oliver, his mother-inlaw, The
state's sole asgsignment of error is therofore over-

A certified copy of this entry shall constitute
the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure, _ )

MARY J, BOYLR, P.J, aud JAMBS J, SWEENEY,
I, Concur. : .

Ohio App. 8 Dist.,, 2011,

State v. Darmond -

SHp Copy, 2011 WL 5998671 (Obio App. 8 Dist),
2011 ~Ohio- 6160 .

END OF DOCUMENT
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Page 1

e 110k627.8(6) k. Fatlure to Produce
Cowrt of Appeals of Ohio, Tinformation. Most Clted Cases

Third District, Utlon County. Tyial court abused is discretlon in dismissing:

The STATE of Ohlo, Appellant, all chargés against drug defendant as sanction for

. state's violation of discovery order requiring it to

ENGLE, Appollee. . produce audio recording of tiansaction forming

. baisis’ of charges, whero court made no inguity into

No. 14-05-35. circumstances of discovery violation or whether

Decided Aprit 17, 2006, such violation was in bad faith, gave state no op-

Backgronnd: Defondant, charged with trafflcking
on couniterfelt controlled substances aud trafficking
i cocalho moved to dismisa oharges. The Court of
Comnion Pleas, Union County, granted motion, and

portunity 10 fespond to dofendant's motion to dis-
migé, and mads no determination ag to whether less
severe sanction than dlsmissal would accomplish
purpose of dlscovery rules. Rules CrimuProc., Rule

16@®)3)-

- - . . {2] Criminal Law 110 €52627.8(6)
Holdings: The Court of Appeals, Shaw, J., hold that;
(1) trfaf court abused its discretion in dismissing alt 110 Criminal Law ,
chatges as sanction for siate’s violation of discovery 110XX Tyial -
order; 110XX(A) Pecliminary Proceedings

{2) trial coust was required to make inquiry info cir-
- curiidtatichs of state's violation prior to imposing

- sarction; and

(3) trial court was required to determine whether
loss severd sanction than dismissal would accom-

110k627.5 Discovery Prior fo and” Iucid-
ent fo Trial -
110Kk627.8 Procoedings to Oblain Dis-
closure

110k627.8(6) k. Fallure to Produce

plish purpose of discavery rules.- Information, Most Cited Cases
Reversed and remanded, Criminal Law 110 €721148
o 110 Criminel Law
Rogors, J., concurred soparately with opindon, 110XV Review

fest Headnotes
{1] Criminal Law 110 €0627.8(6)

110 Criminal Law
- 110XX Trial
110X X(A) Proliminasy Proceedings
110k627.5 Discovery Prior to and Incid-
ont to Trial
F10k627.8 Procesdings to Obtain Dis-

¢losure

110X XIV(N) Discretion of Lower Coutt
110k1148 k. Preliminary Proceedings.
Mozt Clied Cases .

Trial court is given wide discrotion bn determ-
Ining sanctions for discovety violations in ctiminal -
maiters; thorofore, an appellate coutt will nof re-
verse the frial courfs sanctfon absent an abuse of
disgretion, Rules Crism.Proc., Rule 16(B).

[3] Criminal Law (10 £52627.8(6)
110 Criminal Law

110X Trial
110XX(A) Prefiminaty Proceedings

© 2012 Thomson Reuters, No Ciaim to Orig, US Gov. Works.
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1i0k627.5 Discovery Prior to and Incid-
ent to Trial _
’ 110k627.8 Procesdings to Obtaln Dis-
closure .
110k627.8(6) k. Failure to Produce
TInformation, Mast Clifed Cases .

In determining the appropriate sanction for a
discovery viotation by the stats in 2 criminal mat-
ter, the {tial court must make an Inquivy into fhe cli-
cumstances of the discovery violation. Rules

_ Crim.Proc., Rule 16(E).

4] Criminaf Law 110 €0627.8(6)

110 Critainal Law
J10XX Trial ‘
LIOXX(A) Prelimd

(3
110k627.5 Discovery Pelor to and Ingid-

et to Trlal
: 110k627.8 Proceedings to Obtain Dis-

110k627.8(6) k. Fallure to Produce
Information. Most Clied Cases

Trial ‘court was required to make inquiry into
cireinnstances of state’s violation of discovery order
requitlng it to produce audio recording of transao-
tion forming basis of diog. charges, prior to impos-
ing sanction for such violation. Rules Crim.Proc.,

Rule 16(E).
[5] Cximinal Law 130 €0627.8(6)

closure

110 Criminal Law
116XX Trial
HLOXX(A} Preliminary Proceedings

LA

110x627.5 Discovery Prior fo and Incid-

entto Trial -
110k627.8 Proceedings to Obfain Dis-

110k627.8(6) k. Failure to Produce
Infoymation, Most Clted Cases

Trial court was required, In determining appro~
priete sanction for state's discovery violation in
drug prosecution, to deternine whether loss severe
sanction than outright dismissal of all charges
would accomplish purpose of dissovery rules,

closue

Rules Ciim Proc., Rle 16(E).

%123 f)avld . Philllps, Union County Prosecout-
jug Attornsy, and Rick Rodger, Assistant Prosecut-
ing Aftorney, for appsliaat, o

Banacd M, Flaetker, for appellce.

+%]24 SHAW, Judge.

. %263 {§ 1} Plaimiffappeliant, the .state of
Qhio, brings this appeal from the August 30, 2005
fudgment of the Court of Common Pless, Union
County, Ohio, granting defendant-appellee John W,
Engle's motion to distiss criminal charges filed
agalnst him,

17 2] Following an inveshigation, officers of
the Union County Sheriffs Offico and the Marys-
ville Pollce Department conducted a “sting” opera-
tion with the assistatice of a confidentlal Informant

 (“CI"). During this operatlon, the CI purchased two

soparate plastic “baggles” for $400 dollars cach
from defendant BEngle and ose Jeannlne Phillips,
The contents of the plastic baggies were tosted by
the Bureau of Criminal Identificafion and Investiga-
tion, atid both wete found to be approxiately 9.24
grams In welght, The contents of one bag wero de-
tormined to be orack cocalue, while the contents of
the other bag were not a controlied substance,
Bigle was subsoquently indicted in April 2005 on
one count of frafficking in counterfelt controlled
substances in violatlon of R.C. 2925.37(B), a fifth-
degree folony, and one count of trafficking in co-
calne in violtion of R.C. 2025.03(A)1) and
{C)(4)(c), a fourth-dogree folony.

+264 {{ 3} The instant appeal involves the pro~
secutlon's failwe to discloge a copy of an audio re-
cording of the drug transaction in question. Defense
counsel first formally requested disclosure of *a
copy of the audio disc which contains the allaged
dritg transaction” in a motion to compel discovery
filed on July 5, 2005P% A hearing was held on
fhis and oilier motions on July 20, 2005, and the -
al court orally ordered the prosscution to tun over

© 2012 Thomson Reuters, No Clalm to Orlg. US Gov, Works.
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" “a copy of the audioc tape to defonse counssl. The
court algo fifed a writtan entry on August 5, 2005,
ordering the state to provide & copy of the audio
disc “Instanter.”

FN1, Defatige counsel argues that a copy
of the audio recording was firat requested
at a scheduling conference on June 21,
2005." However, no trangeript of that pro-
seoding was in the record before this court.

{4 4} However, the proseoutor failed to tom
over 4 ogpy of fhe audio recording at that time.
Subsequently, the proscoutor contacted defense
counsél, seeking an agreemént on 4 cohtinuance be-
cause one of the state's witnesses had schedulsd a

counsel indicated that he would niot agteo to a
. tinuance and told the progecutor that he had filed a
otion to dismiss the chatges becaue the state had

failed to turn over the sudlo recording as ordered -

by the frial caurt.

{4 5} Bugle's motipn t6 dismiss was filed with
the coutt on August 29, 2005, The next day,
without giving the state any opportunity to respond

to the motion, the irlal court granted the motion and-

dismissed the charges against Bagle. The state sub-
- sequently filed a memorandum opposing the motion
to disniss and, acconding to the parties, did tum
over & copy of the audio recording at that point.
However, thero is riothing In the record that indic-
ates that & copy was furned over to defondant.

{4 6} The stafo now appeqls the trial court's or-

dot dismissing the oharges against Bagls, asserting
one assignraent of etror: 3

The trial court abused its discretion and erred
when It dismissed the ¢niire case.

[1i[2] {g T} The instant appeal asks this court
to examine whether the trial comrt erred in damiss-
ing the charges against Engle due to the state's viol-
ation of the court's order to produce discovery, Dis-
covety in a criminal proceeding is governed by  *

CrimR. 16. Subsection (E) of **125 that rule au-
thorizes & trlal court to sanction a party for discov-
ety violations, providing:

(3) Fuailuze to comply: If of any time duting the
course of the proceedings i is brought to the at-
tantlon of the cowrt that-a party has failed to com-
ply with this mls or with an order issued pursvant
to this mle, the cowtt may order such party to per-
mit the discovery or inspection, grant 2 conting-
atics, -of prohibit the *265 party from iniroducing
in ovidence the material not disclosed, or if may

- maka such-othay order as it deems just under the

circumsiances.

(Bmphesis added) CrinR. 16(E)@3). CrimR. -

(B _grants tha gl oot (e

termining sanctions for discovery violations. Stafe
v. Parson {1983), 6 Ohio 8t3d 442, 445, 6 OBR
485, 453 N.E.2d 689; State v. Decker, Someca App.
No. 13-03-17, 2003-Ohio-4645, 2003 WL
22049624, § 20, citing Stare v. Myers, 97 Ohio
St3d 335, 2002-Ohio-6658, 780 N.E.2d 186, at §
75. Thereforo, an appellate comt will not yeverse
the frial cours sanction absarit an abuse of discre-
fion. Parson, 6 Ohio St.3d at 445, 6 OBR 485, 453
N.E2d 689, The term “abuse of digcretion” con-
notes that the towt's decision is unreasonable, ar-
bitraxy, or.unconsclonable; an abuse of disctetion
constitutes more than an efror of law or judgment,
Blakemore v. Blakemors (1983), 5 Ohio St3d 217,
219, 5 OBR 481, 450 N.E.2d 1140. When applying
this standard, “an appellato coust must not substi-
tute it Judgment for that of the frial vourt.” Stafe ex
rel. Strategle Capltal Investors, Lid v. MeCarthy
(1998), 126 Ohio App.3d 237,247, TION.B.2d 290 .

131 {y 8} Howevei, in determining the appro.
priate sanotion, the trial court must make an nquiry
into the clrcumstances of the discovery violation,
Lakewood v. Papadelis (1987), 32 Ohio St3d 1,
511 N.R.2d 1138, § 2 of the syllabus, In addition,
the trial conrt “must impose the least sevete sanc- .
tion that is conslstent with the purpose of the rules
of discovery.” Id, The purpose of that rule is to pre-
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vont aurprise and the secreting of evidence favor-
able to one patty; “the overall purpose is to praduce
a fair tdal” Id. at 3, 511 N.E2d 1138, Therefore,
we must determine whether the filal sourt made the
appropriato inquity nto the circumstances of the
discovery violation and whether the court abused its
disofetion in  determining that dismissiog fhe

_ charges was the least severe sanction available,

4] {5 9} First, i Is clear ﬂ'om the recmd that
the trial court failed 1o make any inqulry into tho
ciramistances of the discovery violation. The flest
indication that the comrt was aware of the fact that

.. the prosecution had failed to tum over a copy of the

#udlo recording subsequent to the courl's order was
Eng[e's ﬁlim; nf a motiou o dismiss The court

day, wnthout conductmg a hearing and w;ﬂ:mxt
providing the state any opportunity to respond to
the motion. When the state did file a memorandutil
opposing Bngle's motlon, the trial comt appatently
gave no consideration to thet memorandam and did
not reconsider iis entry, Morsover, due to the irlal
ooturts fafluwre to make any inqulry into the reasons
for the prosecutor's falluee, fo comply with the or-
der, It Is- impossible to determine an appropriate
sanotion. There is no indioation in the record az to
why the prosecutor failed to comply with the comt's
order,” The teial court was requived to inguire into
the ¢lremistahces of the violation io order to fash~
fon an appropriate remedy,

#266 [5] {§ 10} Second, it is clear that the trial
oourt fmposed the most severe sanction available
without making any detenaination whether a less

severe sanction would be appropriate. “[Tlhe teial
court **126 must find that no lesser sanction would
accomplish the purpose of the discovery rules
Papadelis, 32 Obio St3d at 5, 511 NB.2d 1138, In
the instant case, the frial court made no findings
whatsoever. The trlal court's entry read, In its en-
tirety: “Defendant’s Motlon fo Dismiss ls SUS-
TAINED, for the veasons stated in the Motion.
State's Motion for Contimmance js OVERRULED as
moot.” Thus, it is clear that the frial court did not

properly balance the need to impose a senction with
the purpose of the dzscovery rules, as required un-
derPapadcﬂs :

{‘i 11} Finally, the Suprerie¢ Court in Papadelis
gave guidance as to what factors the trial court is to
conisider in determining the appropriate sanction.
Those factors include the extent that one party will
be suprised or prejudiced by the ovidence that
should have been disclosed, the impact that exclud-
ing the ovidence or testimony will have on the out-

-come of the cage, whether the violation was “willfil

or in bad feith,” and the effectiveness of loss severe

-. sancflons. Papadelis, 32 Ohio 8t3d at 5, 5ii

N.E2d 1138. This court iz unable to determine
whaﬂlor thc suite ac!ed m had thilh in the instant .

mg the ]n‘oeeudons juatiﬁcution oF excisse for fall-
ing %o comply with the discovery order. Moreover,

it seems clear that less sovera sanctions wete avall~
-gble that conld produce a fair trlal, including grant-

ing & contiminnce or excluding the ovidence from
the procesdings,

{4 12} Based on the foregoing, the trlal court
erred in dismisslng the charges against Engle due to
the state's discovery violation; the sanction imposed
was not the least gevere sanction avallable that is
consiatent with the pusposes of the discovery rules,
Accordingly, the assignment of error is snstained,
the judgment of the trial court fs reversed, and the
matior Is remanded for fhrther proceedings accord-
ing to law,

Tudummt reverged and cmige remanded,
THOMAS F. BRYANT, P.J., conours,

ROGERS, J., conours separately,
ROGERS, Judge, concutring seputately.

{4 13} { conour with tho majorlty that the trial
cowrt acted too hastily in summarily rufing on the
motion to dismiss and failing to allow the state time
to respond to the motion. 1 write separately because
I do not join the majority in the conclusory state-
ment that “it seems clear that less severe sanctions
were available that could produce a fair Grial, in-
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oluding granfing & continuance or 267 excliding

the evidence. from the proceadings.” This statment

too closély resembles & mandate fo the trial couri to

fmpose a Jesser sanction on reheating. Without a re-

cord of Papadelis - factors, which -the majority

agrces must bo considered, this court is net in & po-

sltion to suggost what sanection is most appropriate
" In this case, :

{f 14} T am pariicularly concerned that the de-
fense had allegedly requested the audio as early 25
June 21, had alegedly tendered a blank CD for the
puipose of obtaining a copy of the audio, and hiad
filed a motion for & copy of the audio disc that con-
tained the alleped drug transaction on July 5. Addi-
tionially, at the July 20 bearlig, the state was direc-

5 a-nrednce_the audio Immeis oring ;

Page 11 of'15,

Page 5

{4 17} 1 have further observed that when gtan-
ted sucli Jenienoy, instead of stclving to perform in

.a more professional maaner, some prosecuiors lave

vealizéd that they-are mut likely to' be serfously

_gatiosiohed for negligence or even willful misoon-

duct and, a8 a result, their conduct has gotten woxse’

- rathed than betior, Ab occasfonal dismissal ox other

getlous sancilon for persistent or.pross prosecutorial
misconduct would surely grab the attention of con-
solontlons prosscutory, resifting in. more - profes-
sionsl hehavior. For loss sorupulous prosecutors, it
could alter election. rosults. Tn eitfior casp, the con-
sequences would . grostly linprove our_critainal--

- justice systena and the eredibility of the cousts.
" Qhio App 3 Dist.,2006. ‘ -

State v. Engle

Le3-10-. BLALY +irl PR ELLE
August § judgment enfry again ardercd the audio
produted “instanter.” Yet the audio was never pro-
duoed prior to the date the frial was due to com-
mence. It is possible that the frial court could inter-
pret such .persistent delays os willful and in bad
. faith and to be a sound basis for dismissal,

{4 15} As moted by the majority, this cout has

too Hitle evidence before it fo **127 determine

_ whether the delay in production was willfu, al-

though it scems obvious that it was at feast nogll-

gent. T woild remand with the speoific insiruction

to hold @ heafing on the mation and to then determ-

ine the approptlate sanction that should be imposed
in this case.

. {§ 16} That baving been said, I would offer my

anorsl oheervations, not ditegted to the prosecn-
tion in this case but to the ctiminal Justice system in
general. It has been my experience that in pursuing
fustice against guilty defondants, courts have bean
quite lenfent against progecutors who have besn
negligent or worse. Even gross prosecutorial mis-
conduct will ot result in a revetsal of a conviction
unless the defendant can demonstrate that the mis-
conduct prejudicially affected a substantial right.
State v. Brinkley, 105 Ohlo St3d 231, 252,
2005-Ohlo-1507, 824 NLE.2d 959, at  135.

166 Ohlo App.3d 26Z, 830 NEZd 123, 2006 -
Ohig- 1884
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. c o .
CHECK OHIO SUPREMR COURT RULES FOR

* REPORTING OF OPINIONS AND WEIGHT OF
LHGAL AUTHORITY,

Court of Appeals of Ohio,
First Disirict, Hamiiton County.
STATE of Ohio, Plaintiff-Appellant,

. v,
Ban SIBMER, Defendant-Appellee.

© Nos. C-060604, C-060605,
Decided Sept, 7, 2007,

ficld-sobriety test. Tho case procseded to filal,
where the state presenied tostimony from the arrest~
ing officer, Ohlo State Highway Fatrol Troopet
Thotans Bloombarg. On cross-exemination, Troop-

. e Bloombetg refored to statements made by

Stemer that were not on the videotape that Siemer
had beem given, Upon further questioning, it was
revealed that nelther the state nor Siemer had been
given a complete copy of the cruiser's videotape.
Approximately 20 minutes of the orlginal videotape
had not been provided to the state, and In tum had
1ot boeen provided to Siemer, when the state copied
Hts tape. : -

9.4} Slemer moved

Criminal Appeal from Hamilton County Municipal
Cowt.

Joseph T. Detets, Hamilton Connty Prosecutlig At
tomey, and Philip R. Cummings, Assistant Prosec-
uting Attotney, for Plointiff-Appellant,

Donovan Law, Mary Jilf Donovan, and Micheel P.
MeCafferty, for Defendant-Appellee.

SYLVIA S. HENDON, Judge.

+1 {4 1} Plaintiff-appellant, the State of Ohio,
appeals a judgment of the trial court that dismissed
the state's case against defendant-appeiles Een
Siemer 28 a sanotion for a discovety viofation. For
the following reasons, we reverss the trial court's

judgment.

{4 2} Siemer was arrosted and charged with vi-
olations of R.C. 4511.19, operafing a motor vehicle
while Intoxicated, Prior to tiia}, Siemer filed a mo-
tion requesting that the state pregerve and prodice
all video and audio tepes pertaining fo the investig-

" ation. The stato provided Siemer with a copy of the
videotape from the arresting officer’s police crulser.

{g 3} Siemer filed a mofion to suppress. The
trial coust partially granted the motion and sup-
prossed the results of a horizontal geze nystagmus

{9.4}-Following this discovery, Slemer m

for diamissal of the case, o, in the alternative, that
o be allowed to reopen his mation to suppress or
ba granted a riistrial. The state requested a continy-
anve 50 fhat Slemer could better prepare his de-
fonse, The trial court, after hearing brlef acgumeonts
from each patly, granted Siewer's motlon to dis-
tnlss, The state has appealed, arguing in Uts sole as-
sighment of exror: that the tedal court sbused its dis-
cretion in, granting Siemer’s motion to dismiss.

{7 5} CrimR, 16 governs discovery, and it
provides fhat a frial court may impose various sanc- ‘
tions when a party has commitled a discovery viol-
atlon, Speoifically, CrimR. 16(E)(3) states that
“[iJf at any time durlng the course of the proceed-
fngs it is brought to fiie attention of the court that a
party has failed to comply with this rule or with an
order issued pursuant to this rule, the court may or-
det such party to permit the discovery or inspec-
tion, grant  contlnuance, or prohibit the party from
introducing in evidence the materlal not disclosed,
ot it may make such other order as it deems Just un-
der the circumstances,”

{§ 6) The Ohio Supreme Court disoussed the
imposition of sanctlons for discovery vielations in
detall In Lalewood v. Popadelis™ Lakewood in-
volved a discovery violation committed by the de-
fendant, As a sanction, the trlal court had excluded

© 2012 Thomson Reutors, No Clatin to Orig. US Gov. Works.
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the testimony of ali the defendant's witnesses, thus

denying him the right to presont a defense.

EN1. Lakewood v, Papadelis (1987), 32
Ohlo St.3d 1,511 NB2d 1138, ,

£§ 7} The Lakewood court st forth a balancing
test between the state's interest ju pretriel discovery
and the defendant's copstitutional rights. When em-
ploylng he balancing test, & trial cowt should con-
stder “the extent to which the prosecution wilt be
surprised or prejudiced by the witness' testimony,
the impact of witness preciusion on the evidence at
ttial and the outcome of the case, whether violation
of the discovery rules was willful or in bad faitl,
and the effectivencss of less severe sanctions.™ P2
o Lakewo, ot held that, when Imposing
sanctions under CrimR. 16, a triel court must in-~
quire Into the clroumstances sarrounding a discov-
ery violation and “must impose the least sovere
ganction that is. conslstent with the purpose of the
roles of discovery.” ¥

FN2. Id. at 5,

Wil aKennd

FN3. Id

*2 {{ 8} But the court further noted that “the
foregoing balancing test should not be construed to
mean that the excluslon of testimany ot evidonce s
never a permissible sanction 11 & oriminal case. It Is
only when exclugion acts to completely deny de-
fendant his or her constitutional right to present a
defense that the sanction s impermissible.” ™
"This concatn noted by the Lakewood cowrt does not
arise in cases involving a discovery violation com-
mitted by the state, as exclusion of the state's wit-
nesses snd evidence most fikely will not deny a de-
fondant his or hex constitutional rights.

FN4.1d.

{9 9} We recognize that the Lakewsod balan-
clng tost was created in the context of a discovery
violation committed by the defondani, But Lake-
wood is nonetheless relevant aud equally spplicable
to cases involving discovery violations comumnitted

by the state.™ Applying the balancing test to the
facts of this case, we review the trlal court'’s de-
clsion to disraiss the charges ageinst Siemer as a
discovery sanction for an abuse of digoretion
An gbuse of discretion “connotes mate then an er-
yor of law or of judginent; it implies that the court's -
attiiude is wnveasonsble, arbitrary of wiconsclon-
able,” #¥

NS, See State v. Jennings, 1st Dist. No.
(030839, 2004-Obio-3748; State v. Pal-
ivoda, 1lth Dist. No2086-A-0019,
2006-Chio-6494; State v. Shutes, 8th Dist.
No. 86485, 2006-Ohio-1940; State v,
Engle, 166 Ohlo  App3d 262, .
2006-Ohio-1884, 850 N.B2d 123; State v.. .
Thacker, 2nd Dist. No2.2004-CA-38 and

¥z A State—v;
Wilson, 6th Dist. No, XL-02-1178,
2003-Ohio-2786; State v. Savage, 10th
Dist. No, 024P202, 2002-Ohio-6837;
State v Hoscher, 5th Dist.
No.2001CA00322,  2002-Ohio-4413; Stare
v -Pits, 4th Dist. No, 99 CA 2675,
2000-Ohiol986.

NG, State v. Parson (1983), 6 Ohio St.3d
442, 445, 353 N.E.2d 689.

- v,

FN?7. State v. Adams (1980), 62 Ohio St.2d
151, 157, 404 NE2d 144,

{4 10} In this case, the state's initital discovery
violation was not committed willfully or intention-
alty. Tho state had not kunewingly provided Siemer
with an incomplete copy of the videotape, but had -
given Siemer an exact ¢opy of the videotape in its
possession. The record does {ndlonte that the state
Hirst became awate that it had not received a com-
plste copy of the  videotape from Trooper
Bloomberg, and hence thaf it had not provided a
complete copy to Siemer, on the moring of the
second day of trial. But the state did not provide -~
this information to Siemer, and I was not ravealed
untll the cross-examination of Trooper Bleomberg.
The state's failure to inform Siemer of fhis informa-

© 2012 Thomson Reuters. Ne Claim to Orig. US Gov. Waorks,
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tlon, was & willfsl violation of its duty. to supple-
“ment discovery. ¥ But given that the initial viel-
- atlon was not willful, fat the telal-cquet's savetion
frustratod the state's interest in prodeciiting tHose
who ‘drive’ while under the influcnge, and that
Slemer's constimational tighits would have stil{ been
profected by @ less severe sanctlon, we conclude
that the trlal court abused its digoretion in geanting
Siemer's motion to dismiss. ™

FN8, Seo Ceim.R. £6(D).

FNO. See Stéte -9 Jennings,  SUprG,
2004-Ohlo-3748, at 6. _

g 11} ‘I‘ha state’s first assignment of exror Is
o snstaived. The judgment of the tdal court Is re-

versed, and this caso is remanded Tor funer pro-
ceedings consistent with fhe law and this declsion.

Tudgment reversed and cause remanded.
SUNDERMANN, BJ, and CUNNINGHAM, I,
coneur, :

Please Note:

The court hes vecorded ifs own enry on the
date of the release of this dacision,

Ohie App. 1 Dist.,2007.

State v. Siémer :

Not Reported in-N.E2d, 2007 WL 2541121 (Ohio
Agp. 1 Dist.), 2007 -Ohlo- 4600

END OF DOCUMENT

©2012 Thomson Reuters, No Claim to Orig. US Gov. Works.
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. [Cite as State v, Daremond, 201 {<Ohie-6160.]
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LARRY A, JONES, J.:
€1 Plaiﬁtiff—appeﬂant, the state of Ohio, appeals from the trial court’s Jjudgment
dismissing the case with prejudice for a discovery violation, We affirm.
L | Prdcedurai History and Facts

{92} Defendants-appellees, Demetrius Darmond and Iris Oliver, were jointly
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indicted in August 2010. Both defendants were charged with drug trafficking and drug
possession; and Darmond was additionally charged with poSsessing- criminal tools and
endangering childeen,' The charges stemmed from the controlled delivery of a FedEx
packape containing maﬁjuana to 16210 Huntmere, Cleveland, Ohio.
{13} - The defendants walved their right to a juty trial and the case proceeded to a
- bench trial. The state presented the testimony of Special Agent Patricia Stipek, On

March 13, 2010, Stipek was involved with a package interdiction at a FedBx facility.

She retrieved three packages at that fime, including the one destined for 16210 Huntmere;
it was addressed to “Tasha Mack.” The packages wete all destined for different
addresses. They all had similar packaging,

{94} Stipek obtained a soarch warrant for the package destined for Huntmere.
Inside was a package wrapped in happy birthday paper aﬁd an envelope; marijuana was in
the envelope,

{95} On March 17, 2010, Stipek did another package interdiction at the same
FedEx facility and retrieved four packages, including the targeted one that was addressed
to “Sonya Byrd” at 16210 Huntmere. Stipek testified that the four packages were
similar fo the packages she had retrieved on March 13.

{§6} The special agent obtained a search warrant for the second package destined

for Huntmere. The contents were similar to the first package destined for Huntmere — a

'Darmond had previously been under indictment in Case No. CR-535460 for the same
charges. That case was dismissed without prejudice by the state on August 9, 2010, “for further
investigation.” The state re-indicted him in this case on August 11, 2010,

M
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package wrapped in happy birthday papér and an envelope with marijuana in it.

{47} Stipek made a separate report for each of the seven pa;zkages, but with the
exception of thg two Huntmere pgdkages, did ﬂot reference the other packages. The
record demonstrates that neither the state nor defense had knowledge of the other five
packaéés. Stipek did not have the additional reports with her ai trial and was unal;le to
testify about any investigation relative to those packages. | Because of this “surprise,” the

defense moved to dismiss the case. The coutt held the request in abeyance, allowed for

complete examination of Stipek, then reconsidered the defense request and granted it.

{98} In dismissing the case, the trial court stated the excluded evidence “could be
inculpatory or exculpatory.” The court rationalized its deéision as follows: |

{49} “All seven of the boxes were very similar in nature and all Were the same
box size, All seven of them were addressed and came from either the Phoenix or
Tetpe, Arizona area from a Kinko’s store.

{f/10} “All of them were handwritten with the samie handwriting. Possibly the
ingide packaging on some of them were not exactly the same, but all of them came in a
very similar packaging, birthday packaging, birfhday cards, and so forth.

{911} “To then ;'elate these seven boxes together, [ ] I believe all the other
information should have been supplied, the reports, the addresses, the names, the -
investigation, whether there were charges, and quite possibly maybe if there was an

indictment, which I don’t kniow if there was or wasn’t, and I don’t think anyone can speak

to that.
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{q 12} “* * * [Did =someone own up o a scheme that maybe would have been
information and evidence that could have been brought in here and.testimony by another
pérson to exonerate the two individuals that were charged in this case?”

| {4 13} The state’s sole assigned error reads:  “The trial court abused its discretion
in declaring a mistrial and 'by dis.missing the state’s case with prejudice due to an
inadvertent discovery violation,”

O, Law and Analysis

{14} Crim.R. 16 governs discovery in oriminal cases and states that the purpose
of discovery is to “provide all parties in a criminal case with the information necessary for
a full and fair adjudication of th'é‘facts, to protect the integrity of the justice syste;n and

| the rights of defendants, and 1o protect the well-being of witnesses, victims, and society at
latge.” CrimR. 16(A). If a party fails to comply with Crim.R. 16’s discovery
tequirements, a trial court “may ()'l;(fet-‘ such patty to permit the discovery or inspection,
grant a continuance, or prohibit the party from introducing into evidence the material not
disclosed, or it may make such other drder as it deems just under the circumstances.”
Crim.R. 16(1). It is within the trial -c-c;u;ft’s sound discretion to decide what sanction to
impose for & discovery violation. Lakewdod v. Papadelis (1987), 32 Ohio St3d 1, 3,
511 N.E.2d 1138. Therefore, a trial couri’s discovery sanction will not be overturned
unless it was unreasonab}e, uncenscionable, ot Varbitrary. State v. Engle, 166 QOhio
App.3d 262, 2006-Ohio-1884, 850 N.E.2d 123, 17

{§ 15} Citing Lakewood, the state contends that the trial court abused its discretion
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by not imposing a less éevere sanction than dismissa1 with prejudice. This court

addressed the “least reétrictive sanction” element of Lakewood in State v. Jones, 183 Ohio
App.3d 189, 2009-Ohio-2381, 916 N.E.2d 828, stating the following: |

{1 16} “The holding in Lakewood must be read in conjunction with its facts, 1In

Lakewood, the defense failed to respond to the prosecution’s demand for discovery. . At

- trial, the state objeoted when the defense oalled its first witness, arguing that the state had

not been provided with a withess list. The telal court then excluded the testimony of ail

“defense witnesses as a éancﬁoﬁ' for the failure to respond to the st-:ate’s discovery request.
The defense attoméy proffered the testiniony of the two witnesses he was precluded from
calling, |

{1[ 17} “The Ohio Supreme Court explained that the excluded testimony was
material and relevant to the offense charged, and if believed, the defendant may have
been acquitted. - Consequently, the court concluded that the exclusions denied the
defendaﬁt his Sixth Amendwment right to present.a defense. The court recogﬁized that
.the state has a compelling interest but explained that any infringement on a defendant’s
constitutional rights caused by a sanction must be afforded great weight. The court held
that ‘a trial court must inquire into the circumstances surrounding a discovery rule
violation and, when deciding whether to impose a sanction, must impose the least severe
sanction that is" consistent with the purpose of the rules of discovery.” The court also
stated: ‘We emphasize that the foregoing balancing test should not be construed to

mean that the exclusion of testimony or evidence is never a permissible sanction in a
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evidence is at issue, “the prosecutor r;nay not hide behind the shield of innocence,
claiming that the police failed o advise him-of such evidence. - Whether the
non-disclosure is the responsibility of the officer or the prosecutor makes no difference.
It is the government’s failure that denies the accused the process due him.” Stafe v.
Sullivan (Aug. 6, 1990), | Tuscatawas App. No. 89AP120094, citing United States ex rel.
Smith v. Fairman (1985), 769 F.2d 386.

{9120} Inregard to the nature of the evidence, that is, whether it was exculpatory or

inculpatory, we are not able to make that detenninatic;h. The trial court correctly stated
that the evidence could have been ‘exculpatow or inculpatory. Whatever its nature, i
was discoverable, a poiﬁt conceded by the state.

{121} We are not persuaded by the state’s reliance on State v. King, Muskingum
App. No. CT2010-0010, 2010-Ohio-5701. In King, the defendant was charged with
theft. In its opening statement,. the staie mt;de reference to text messages sent by the
defendant to the victim without objection from the defense. During thé defense’s voir
'dite and opening statement, counsel several times stated that the defendant was going to |
take the stand and tell her side of the story. Defense counsel also stated that the
defendant had a pfior theft conviction. |

{922} The state’s first witness fo testify wes the victim. The victim testified
about the incident a‘nd also stated that after the incident the defendant sent her text
messages apologizing for the incident. The defense did not object while the victim was

testifying, but at the conclusion of the state’s direct examination of her, it alerted the court
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thet it had not received the text messages during dis.covery and requested a mistrial. - The
state acknowledged that it had committed “an oversight in the discovery process.” Id. at -
Y31. The irial court granted the _de_fense’s motion and dismissed the case with prejudice,
stating that the “act of the State hints toward intentional overreaching to gain an unfair
tactic;ﬂ advantage.” Id. at §i1. |

" {523} The Fifth Appellate Disirict found that the ttial court abused its discretion.

Specifically, the coust found there was no evidence that the 's_tate’s misteke was an

“Infentional Gversight. The court also nofed that the defense did not timely object. This
case differs from King;

B {-17 24} In King, the evidence was inculpatory, while here it was not certain whether
the evidence was inculpatory or exculpatory. Moreover, fuﬁher investigation into the
matter was likely not needed in King, whereas further investiéation would have been
needed in this case. Additionally, the court here did not find that j:he 'state’s act was
intentional despite a lack of evidence on that. Rathel;, the court here found that the
evidence was relevant evidence to which the defense was entitled for further
investigation, irrespective of how it came to be overlooked.

{425} The record here evidences that the {rial court gave careful and deliberate
consideration to the defense’s request f(_)r amistrial.  “[Tlhe trial coutt is in far the better
position to monitor the criminal process. When he elects o exercise discretion we are
well advised to recognize and honor it in the absence of error  of law.”  Sullivan, supra,

citing State v. Everhart (July 23, 1990), Tuscarawas App. No. 89-AP-40036.
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{4126} On the record before us, we_r (;,annot find that the trial court abused ifs
discretion, especially in light of the fact that the state had already indicted and dismissed
charges against Darmond for “further investigation,” and then two days later re-indicted
him-and Oliver, his mother-in-law. The state’s sole assignment of error is thefefére .
overruled.

Judgment affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

Tpe court finds there were reasonable grounds for this appeai.

It is ordered that a special mandate issue out of this court directing thé common
pleas court to carry this judgment-into execution, - The defendant’s conviction having
been af;ﬁrmed, any bail pending appeal is terminated. Case remanded to the trial court
for execution of sentence.

A certified copy of this entry shall constitute the mr;mdate pursvant to Rule 27 of ‘

the Rules of Appellate Procedure.

LARRY A.JONES, JUDGE

MARY J. BOYLE, P.J., and |
JAMES J. SWEENEY, J., CONCUR
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Crim. R. Rule 16

Baldwin's Ohio Revised Code Annotated Currentness
Rules of Criminal Procedure {Refs & Annos)

Crim R 16 Discovery and tnspaction

(A) Demand for discovery

Upon written request each party shall forthwith provide the discovery herein allowed. Motions
for discovery shall certify that demand for discovery has been made and the discovery has not
been provided. .

{B) Disclosure of evidence by the prosecuting attorney

(1) Information subject to disclosure.,

(a) Statement of defendant or co-defendant, Upon motion of the defendant, the court shal}
order the prosecuting attorney to permit the defendant to inspect the copy or photograph any of
the following which are avallable to, or within the possesslon, custody, or control of the state,
the existence of which Is known or by the exercise of due diligence may bacome known to the
prosecuting attorney:

M

' (1) Relevant written or recorded statements made by the defendant or co-defendant, or coples
thereof;

(i)

1Y Wirlkfan

an o o
RIS VI AVLCA L DTN

3
defendant to a prosecuting attorney or any law enforcernent offlcer:

(ite)
(tli) Recorded testimony of the defendant or co-defendant before a grand jury.

{b) Defendant's prior record. Upon maotlon of the defendant the court shall order the
prosecuting attorney to furnish defendant a copy of defendant’s prior criminal record, which Is
avallable to or within the possesslon, custody or control of the state.

(c) Documents and tanglble objects. Upon motion of the defendant the court shall order the
prosecuting attorney to permit the defendant to Inspect and copy or photograph books, papers,
documents, photographs, tangible objects, buildings or places, or coples or portions thereof,
avallable to or within the possesston, custody or control of the state, and which are material to
the preparation of his defense, or are intended for use by the prosecuting attorney as evidence
at the trial, or were obtained from or belong to the defendant.

m
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(d) Reports of examination and tests. Upon motion of the defendant the court shall order the
prosecuting attorney to permit the defendant to inspect and copy or photograph any resuits or
repotts of physical or mental exarinations, and of scientific tests or experiments, made in
connection with the particular case, or copies thereof, avaitable to or within the possesslon,
custody or control of the state, the existence of which Is known or by the exercise of due
dillgence may become known to the prosecuting attorney,

(e) Witness names and addresses; record. Upon motion of the defendant, the court shall order
the prosecuting attorney to furnish to the defendant a written list of the names and addresses of
all witnesses whom the prosecuting attorney intends to call at trial, together with any record of
ptior felony convictions of any such witness, which record 1s within the knowledge of the
prosecuting attorney. Names and addresses of witnesses shall not be subject to disclosure if the
prosecuting attorney certlfles to the court that to do so may subject the wltness or others to
physical or substantlal economic harm or coercion, Where a motlon for discovery of the names
and addresses of withesses has been made by a defendant, the prosecuting attorney may move

the court to perpetuate the testimony of such witnaesses In a hearing before the court, in which

B 0 = aerenid gimave BTN OT Cross-en@amination, A TeCOra o the WiNg
testimony shall be made and shall be admissible at trial as part of the state's case iIn chlef, in the
event the withess has become unavallable through no fault of the state.

_ {f) Disclosure of evidence favorable to defendant. Upon motion of the defendant before trial the
court shall order the prosecuting attorney to disclose to counsel for the defendant all evidence,
known or which may become known to the prosecuting attorney, favorable to the defendant and
material elther to gullt or punishment. The certification and the perpetuation provislons of
subsection (B)}(1)(e) apply to this subsection.

(g) In camera Inspection of withess' statement. Upon completion of a witness' dlrect
examination at trlal, the court on motion of the defendant shall conduct an in camera inspection
of the witness’ written or recorded statement with the defense attorney and proseculing attorney
present and particlpating, to determine the existence of inconsistencies, if any, between the

$om il £ b
testimiony of such withess and the prior statement.

If the court determines that Inconsistencles exist, the statement shall be given to the defense
attorney for use In cross-examination of the withess as to the Inconsistencles.

If the court determines that inconsistencies do not exist the statement shall not be glven to the
defense attorney and he shall not be permitted to cross-examine or comment thereon.

Whenever the defense attorney Is not given the entire statement, it shall be preserved In the
records of the court to be made avallable to the appeliate court in the event of an appeal.

(2) Information not subject to disclosure. Except as provided In subsections {B)(1)a), (1), (d),
(F), and {g), this rule does not authorize the discovery or inspection of reports, memoranda, or
other internal documents made by the prosecuting attorney or his agents in connection with the
Investigation or prosecution of the case or of statements made by witnesses or prospective
witnesses to state agents.
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(3) Grand jury transcripts. The discovety or inspection of recorded proceedings of a grand jury
shall be governed by Rule 6(E) and subsection (B){(1){a) of this rule. :

{4) Witness list; no comment. The fact that a witness' name Is on a list furnished under
subsections (B)}{1){b) and {f), and that such witness Is not called shall not be commented upon
at the trial.

{C) Disclosure of evidence by the-defendant
(1) Information subject to disclosure. .

(a) Documents and tanglble objects. If on request or motion the defendant obtalns discovery
under subsection (B)(1)(c), the court shall, upon motion of the prosecuting attorney order the
defendant to permit the prosecuting attorney to Inspect and topy or photograph books, papers,
documents, photographs, tangible objects, or coples or portions thereof, avallable to or within

the possession, custody or control of the defendant and which the defendant intends to introduce
In evidence at the trial. : '

(b) Reports of examinations and tests. If on request or motion the defendant obtalns discovery
under subsection {B)(1)(d), the court shall, upon motlon of the prosecuting attorney, order the
defendant to permit the prosecuting attorney to inspect and copy or photograph any results or
reports of physical or mental examinations and of sclentific tests or experiments made In
connectlon with the particular case, or coples thereof, avgilable to.or within the possession or
contro! of the defendant, and which the defendant Intends to introduce in evidence at the trial, or
which were prepared by a witness whom the defendant Intends to cali at the trlal, when such
rasults or reports relate to his testimony.

(c) Witness names and addresses. If on request or motion the defendant obtains discovery
under subsection {B){1)(e), the court shall, upon motion of the prosecuting attorney, order the
defendant to furnish the prosecuting attorney a list of the names and addresses of the witnesses
he Intends to call at the trial. Where a motion for discovery of the names and addresses of
witnesses has been made by the prosecuting attorney, the defendant may move the court to
perpetuate the testimony of such witnesses In a hearing before the court Iy which hearing the
prosecuting attorney shall have the right of cross-examination. A record of the wliness'
tastimony shall be made and shall be admissible at trial as part of the defendant's case In chief

fn the event the witness has become unavailable through no fault of the defendant.

(d) In camera inspection of witness' statement. Upon completion of the direct examinatlon, at
trial, of a witness other than the defendant, the court on motlon of the prosecuting attorney shall
conduct an In camera inspection of the witness' written or recorded statement obtained by the
defense attorney or his agents with the defense attorney and prosecuting attorney present and
participating, to determine the exlstence of inconsistencies, If any, between the testimony of
such withess and the prior statement. _ :

If the court determines that Inconsistencles exist the statement shall be glven to the
prosecuting attorney for use In cross-examination of the withess as to the Inconslstencies.

W
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¥f the court determines that Inconsistencies do ot exist the statement shall not be given to the
prosecuting attorney, and he shall not be permitted to cross-examine or comment thereon.

Whenever the prosécuting attorney Is not Q!ven the entlre statement it shali be preserved In the
records of the court to be made availablse to the appellate court in the event of an app<al.

(2} Information not subject to disclosure. Except as provided in subsections (C)(1)(b) and (d),
this rule does not authorize the discovery or inspection of reports, memoranda, or other Internal
documents made by the defense attorney or hls agents In connection with the Investigation or
defense of the case, or of statements made by witnesses or prospective witnesses to the defense
attorney or his agents.

(3) Witness list; no comment. The fact that a witness' name !s on a list furnished under
subsectlon (CY(1¥c), and that the withess Is hot called shalt not be commented upon at the trial.

{D) Continuing duty to disclose

If, subsequent to compliance with a request or order pursuant to this rule, and priet to or
during trlal, a party discovers additional matter which would hava been subject to discovery or
inspection under the orlginal request or order, he shall promptly make such matter avallable for
discovery or Inspection, or notify the other party or his attorney or tha court of the existence of
the additional matter, in order to allow the court to modify its previous order, or to allow the
other party to make an appropriate request for additional discovery or inspection.

{E) Ragulation of discovery

(1) Protective orders. Upon a sufficient showing the court may at any time order that the
discovery or inspection be denied, restricted or deferred, or make such other order as is
appropriate. Upon motion by a party the court may permit a party to make such showing, or part
of such showing, in the form of a written statement to be inspecied by the judge alone. If the
court enters an order granting rellaf following such a showing, the entire text of the party's
statement shall be sealed and preserved in the records of the court to be made avallable to the

appellate court In the avent of an appeal.

(2} Time, place and manner of discovery and inspection. An order of the court granting relief
under this rule shall specify the time, place and manner of making the discovery and inspection
perimitted, and may prescribe such terms and conditions as are just.

(3} Fallure to comply. If at any time during the course of the proceedings it Is brought to the
attention of the court that a party has falled to comply with this rule or with an order Issued
pursuant to this rule, the court may order such party to permit the discovery or Inspection, grant
a continuance, or prohibit the party from introducing in evidence the materlal not disclosed, or it
may make such other order as It deems just under the circumstances.

m
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{F) Time of motions

A defendant shall make his motlon for discovery within twenty-one days after arralgnment or
seven days before the date of trial, whichaver Is earller, or at such teasonable time later as the
court may permit. The prosecuting attorney shall make his motion for discovery within seven
days after defendant-obtains discovery ot three days before trlal, whichever Is earller. The
motlon shall Inciude all relief sought under this rule. A subsequent motion may be made oanly
upon showing of ¢ause why such motion would be in the interest of justice, .

CREDIT(S)
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Crim. R, Rule 16 - Page 1

C
Baldwin's Ohio Revised Code Annotated Currentsiess
Rules of Criminal Procedure (Refs & Antos)
== Crim R 16 Discovery and inspection

(A) Purpose, Scope and Recipracity. This rule is to provide all parties in a criminal case with the information
necessary for a full and fair adjudication of the facts, to proteot the integrity of the justice system and the rights
of defendants, and fo protect the well-being of witnesses, victims, and society at large, All duties and remedies

aro subject to a standard of due diligence, apply to the defenise and the prosecution equally, and ere intended to

be reciprocal, Once discovery is initiated by demand of the defendant, all parties have a contihuing duty to sup-
plement their disclosures. :

(B) Discovery: Right to Copy or Photograph. Upon receipt of a written demand for discovery by the defend-
- ant, and exoept as provided in division (C), (D), (B}, (F), or () of this rule, the prosecuting attorney shall
provide copies or photographs, or permit counsel for the defendant to copy or photograph, the foliowing items
related to the particular case indictment, information, or complaint, and which are material to the preparation of
a defense, or are intended for uss by the prosecuting attorney as evidence at the frial, or were obtained from or
belong to the defendant, within the possession of, or.reasonably available to the state, subject te the provisions

of this rale:

(1) Any written or recorded statement by the defendant or a co-defendant, including police summaries of such
statements, and including grand jury testimony by either the defendant or co-defendant;

(2) Criminal records of the defendant, a co-defandant, and the record of prior convictions that could be admiss-
ible under Rule 609 ofthe Chio Rules of Evidence of a witness in the state’s case-in-chief, or that it reasonably
anticipates calling as a witness in rebuital; .

(3) Subject to divisions (D)}(4) and (E) of this rule, all laboratory or hospital reports, books, papers, documents,
photographs, tangible objects, buildings, or places;

(4) Subject to division (D)4) and (B) of this rule, results of physical or mental examinations, expetiments or sci-
entific tests:

(5) Any evidence favorable to the defendant and material to guili or punishiment;

(6) All reports from peace officers, the Ohio State Highway Patrol, and federa! law enforoement agents,
provided however, that a document prepared by a person other than the witness testifying will not be considered
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to be the witness's prior staternent for purposes of the cross examination of that particular witness under the *
Rules of Bvidence unless explicitly adopted by the witness;

- (7) Any written or recorded statement by a witness in the state’s case-in-chief, or that it reasonably anticipates
. calling as a witness in rebuttal. .

(C) Prosecuting Attorney’s Designation of “Counsel Only” Materials, The prosecuting atiorney may desig-
nate any matetlal subject to disclosure under this rule as “counsel only” by stamping a prominent notice on each
page or thing so designated. “Counsol only™ material also includes materials ordered disclosed under division

(F) of this rule. Bxcept as otherwise provided, “counsel only” material may not be shown to the defendant or any
other person, but may be disclosed only to defense counsel, or the agents or employees of defense counsel, and -
may tiat otherwise be reproduced, copied or disseminated in any way. Defense counsel may orally communicate
the content of the “counse! only” material to the defendant,

(D) Prosecuting Attorney’s Certification of Nondisclosure, If the prosecutitg attorney doos not disclose ma-
terials or portions of materials nnder this rule, the prosecuting attomey shall certify to the court that the prosec~
uting attorney is not disclosing materal or portions of material otherwise subject to disclosure under this rule for
one or mere of the following reasons: :

(1) The prosecuting attorney has reasonable, articulable grounds te belisve that disclosure will compromise the
safoty of & witness, victit, or thivd party, or subject them to intimidation or coercion;

(2) The prosecuting attomey has reasonable, articulable grounds to beliove that disclosure will subject a witness,
victim, or third party to a substantial risk of serious economic hatm;

(3) Disclosute will comprormise an ongoing criminal investigation or a confidential law enforcement technique
or investigation regardless of whether that investigation involves the pending case or the defondant;

(4) The statement is of a child victim of sexually oriented offense under the age of thirteen;
(5) The interests of justice require non-disclosure.

Reasonable, articulable grounds may include, but are not limited to, the nature of the case, the specific coutse of
conduct of one or mote parties, threats or prior instances of witness tampering or intimidation, whether or not
those instances resulted in criminal charges, whether the defendant is pro se, and any other relevant information.

The prosecuting attorney’s certification shal} identify the nondisclosed material.

(E) Right of Inspection in Cases of Sexual Assauli.
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{1} In cases of sexval assanlt, defonse counsel, or the agents or employees of defense counsel, shall have the

right to inspect photographs, results of physleal or mental examinations; or hospital reports, related to the Indict-
ment, information, or complaint as deseribed in section (B)(3) or (B)(4) of this rule. Hospital records not related
f0 the information, indictment, or complaint are not subject to inspection or disclosure, Upon motion by defend-
ant, copies of the photographs, results of physical or mental examinations, or hospital reports, shall be provided

to defendant’s expert under seal and under protection from unautherized dissemination pursuent to protective or-
der. : :

(2) In vases involving a victim of a scxually oriented offense less than thirtcon years of age, the coutt, for good
cause shown, may order the child’s stateinent be provided, under seal and pursuant to protective order from un-
autherized dissemination, to defense counsel and the defendant’s expert, Notwithstanding any provision fo the
contraty, counsel for the defendant shail be-permitted to diseuss the content of the statement with the expeit.

(F) Review of Prosecuting Aftorney's Certification of Non-Disclosure, Upon motion of the defondant, the tri-
: 1a dania H " * 13 op £t .

(XL (1O HOSRTE [ Uk (.10 Fail11 ()

g (15 L . ! iyl ] L .
terial for abuse of discrefion during an in cemera hearing conducted seven days prior to trial, with counsel parii-
cipating. :

(1) Upon a finding of an abuse of discretion by the prosecuting attorney, the trial court may order disclosure,
grant a continuance, or other appropriate relief, .

{2) Upon = finding by the trial court of an abuse of digcretion by the prosecuting aftorney, fhe prosecuting attor-
ney may file an Interlocutory appeal pursuant to division (K) of Rule 12 of the Rules of Criminal Procedure,

(3) Unless, for good cause shown, the cowst orders otherwise, any material disclosed by court order under this
section shall be deemed to be “counsél only” materlal, whether or not it is marked as such.

{
(4) Natwithstanding the provisions of (E)(2), in the case of a statement by a victim of a sexually oriented offense
less than thirteen years of age, where the trial court finds no abuse of discretion, and the prosecuting attorney
has not certified for nondisclosure under (D)(1) or (D)(2) of this rule, or has filed for nondisclosure under (D)(1)
ot (D)(2) of this rule and the court has found an abuse of discretion in doing so, the prosecuting attorney shall
permit defensge counsel, or the agents or eniployees of defense counsel to inspect the stalement at that time.
h .

{5) If the court finds no abuse of discretion by the prosecuting attomey, & copy of any discovetable material that
was not disclosed before trial shall be provided to the defondant no later than commencement of trial. If the
court continues the trial after the disclosure, theitestimony of any witzess shail be perpetuated on motion of the

. A 3y L e

stato subject to further cross-examination for good cause showit.

(G) Perpetuation of Testimony, Where a court has ordered disclosure of material certified by the prosécuting
attorney under division (F) of this rule, the prosecutiiig attorney faay move the court to perpetuate the testimony
of relevant witnesses in & hearlng before the court, in which hearing the defendant shall have the right of cross-
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examination, A record of the witness's testimony shall be mada and shail bo admissible af trial as part of the
state’s case in chief, in the event the wiiniess has become unavailable through no fault of the state.

(H) Discovery: R-ght to Copy or Photograph, If the defendant serves a written demand for discovexy or any
other pieadmg seeking disclosure of evidence on the prosecuting attotney, 2 reciprocal duty of disclosare by the
defendant arises without further demand by the state. The defendant shall provide coples or photographs, of per-
mit the prosecuting atioméy to copy or photograph, the following itoms related to the particular case indictment,
information or complaint, and which are material to the fnnacence or alibi of the defendant, or are intended for
use by the defense as evidence at the trial, or were oblained from or belong to the victim, within the possession
of, or reasonably available to the defendant, excepl as provided in division (F) of this rule;

(1) All laboratory or hospital reports, books, papers, documents, ph«;tographs, tangible objeots, bulldings or places;

{2) Resulis

(3) Any evidence that tends to negate the guilt of thedefendant, or is material to punishment, or tends to support
an alibi. However, nothing in this rule shall be construed to require the defendant to disclose information that
would tend to inctiminate that defendant;

(4) All investigative reports, except as-provided in division (1) of this rule;

(3) Any written cr recorded statement by a witness In the defendant’s casa-itmhwf or any witness that it reag-
onably anticipates calling as a witness in suricbuttal.

(1) Witness List. Bach party shall provide to opposing counsel & written witness list, inclnding names and ad-
dresses of any witness it infends to calt in ifs case-in-chief, or reasonably anticipates calling in rebuttal or surre-
buttal. The content of the witness list may not be commented upon or disclosed to the jury by opposing counsel,
but during argument, tite presence or absence of the witness may be commented upon.

(J) Information Nef Subject to Disclosure. The follewing ifems are not subject fo disclosure under this rule:

(1) Materials subject to the work product protection. Work product includes, but is not limited to, reports,
memoranda, or other intetnal documents made by the prosecuting attorney or defense counsel, or their agents in
connection with the investigation or prosecution or defense of the case;

{2) '!‘ranscnpts of grand jury testimony, other than transcripts of the testimony of a defendant or co-defendant.
Such transcripis are governed by Crim. R, 5;
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(3) Materials that by law are subject to privilege, or confidentiality, or are otherwise prohibited from disclosure,

(K) Expert Witnesses; Reports. An expert witness for either side shall prepare a written report summarizing
the expert witness’s testimony, findings, analysis, conclusions, or opinion, and shall include a summary of the
expert's qualifications. The wrltten report and summary of qualifications shail be subject to disclosure under this
rule no later than twenty-one days prior to trial, which period may be modified by the court for good cause
shown, which does not prejudice any other party. Failure to disclose the written report to opposing counsel shall
preclude the expert’s testimony at trial.

(L) Regulation of discovery.

(1) The trial court may make orders regulating discovery not inconsistent with this role. If at any time during the
couise of the proceedings it is brought to the aitentlon of the court that a party has failed to comply with'this rule
or with an order issued parsuant to this rule, the cout may order such party to pcnmt ﬂre discovery or inspec-

tion, grant 8 continuance hibit the 8

&
Mo

make such other order as it deeras Just under the cirounwtmmes

! (2) The trial court speoificatly may regulate the fime, place, and manner ut‘ a pro se defendant’s access to any

discoverable material not {o exceed the scops of this rule.

{3) In cases in which the attorney-client relationship is terniinated prior fo frial for any reason, any material that
is designated “counsel only”, or limited it dlssemination by protective order, must be retumed to the state. Any
work product derived from said material shall not be provided to the defondant, -~ -~

4. (M) Time of motions, A defendant shall make his demand for dlscm-.rery within twenty-one days after arraign-

ment or seven days bofore the date of trial, whichever I earlier, or at such reasonable time later as the court may
permit. A party’s motion to compel comphance with this rule shail be made no later than seven days prior to {ri-
al, or three days afler the opposing party provides discovery, whichever is later, The motion shall include all re-
lief sought undor this rule, A subsequent motion may be made only upon showing of cause why such motion
woutld be ]n the interest of justice.

CREDIT(S)
(Adopted off. 7-1-73; amended eff. 7-1-10)

Curtent with amendments recelved through Janvary 1, 2012,
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