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' 'IN THE SUPREME COURT OF OHIO

| STATE OF OHIO,

Plamtlfprpellee, | > o _. Case No 094_1_661_ -

.. ._ -_ : | - .- | _— . R Death Peﬁ'é'“.:y_.c.ase}
MAXWELL WHITE, SR |

- Defen'd'a'nt-j'Ap'pella.ht_.. '

APPELLANT MAXWELL WHITE’S
MOTION FOR RECONSIDERATION

: Appellant Maxwell Wh1te pursuant to S Ct. Prac R 11.2 moves thlS _
' Court to rehear th1s case. Appellant requests recon81derat1on on the 11m1ted N
'1ssue of whether g1ven the facts that are umque to th1s case, R.C 2929 O6(B) is

| apphcable Appellant has attached a memorandum of law that he 1ncorporates

in th1s motion.
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. By F) | | | /
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3 C{)/ nsel for Maxwell Wh1te _ o

MEMORANDUM IN SUPPORT

On. June 14, .2012 the Court 1ssued its de0131or1 in th1s case. State v.
White_,:-ﬁ'_ _Oth-- St.Sd' _, 2012- Oth 2583 Whﬂe the Court’s op1r11on focused '
.- exelusiVely 0'r1 R.C. 2929.06{13); it addressed a number of issues, _mcludlng '
.Wh_i.c_h cases, came wit_l'_lin' the conﬁne's'ef. the statute and Whether the. statute -
V_.io_lated- the retro'actiVity, eX p'olst:. facto-,' and do'u'ble: _j.ec_)par_dy_ Constituti_orial
provisions. .'Appei.l_ant 'req'uests th’e Court re.eonsider'. only the' .'fi.rs't iss'ue;_
Whether an individual’s vtrhose death senteriee is Vacate-d on appeal becauee of
an efror in voir dire can again receive the death penalty at reeentencing.

_. Appellarrt premises his. request on two considerations the Court’s prior
holdmgs 1nterpret1ng R C. 2929 O6(B) and the language of the statute. The
Courts broad 1nterpretat10n of the statute which could be read to render all
defendants death eligible after their sentences. have been V_acated, paints with
- too broad of a brus_h., given the number of possibilrties that could be the basis

for the vacating a death sentence.



1. The Court has con51stently narrowly construed the reach of R.C.
2929 06(B)

Both the majorlty and d1ssent1ng op1n1ons in their analyses cite. to the

"Court’s prlor dec1s1ons 1nterpret1ng R. C 2929 O6(B) Id at ‘|I‘|] 22 77-78. The |

S Courts pr1or dec1s1ons share one overrldlng pr1nc1p1e The Court has narrowly

construed the statute and left to the General Assembly the task of correctmg
_. : _"any percewed over31ghts or flaws 1n 1t. |
. The Court flrst addressed the statute in State v. Penvc 32 Ohlo St 3d 369
.(1987) The issue involved the sentenc1ng optlons that were: ava1lable When a-
| _ defendant s death sentence had been vacated on appeal but h1s conrlctron for
'cap1tal rnurder afﬁrmed The Court held that the statute Was s1lent as to
whether a sentence- of death could - be re- 1mp0sed Id. at 373 Rather than
create a procedure out of “whole cloth” for re- 1rnpos1ng a sentence of death,
_the Court held that it was limited by the plaln language of the statute Id. In:-'
B 'reachlng th1s conclusmn the Court rejected the pos1t10n of the: d1ssent that
because there was a “gaping hole in the statute” the Court should ﬁll the gap
_ .and create a p_rocedure for conductmg_a sentencing hearing at which death
' eould_ be :.re—i‘rn_posed after the defendant’s ldea.th. sentence was Vacated on
appeal. N |
The Court.rev.i'sited the statue in State v. Harwell, 102 Ohio St.Sd 128,
~ 2004-Ohio-2149. The Court thereln had to decide what constituted a capital
offense. The Court hel_d once again that it was bound by the plain Worcli_ng of

‘the statute, that a capital offense is one in which the defendant was charged.



‘with one or more _death penalty speciftcations,. regardless of whether he was
_ death eligible. Id. at § 9. The Court rejected the 'analjfsis of the dissent which

argued that the Court., instead.of interp_re'ting -the_statute literally, should apply_ _

' __the def1n1tlon most commonly used

| The Court agaln 1nterpreted the . statute in State . Wllllams 103 Ohio _l
St Sd 1 12 2004 Oth 4747. The issue in that Case was whether the. '
amendments to R C. 2929 06(B) that the Leg1slature enacted in response to the
o Courts dec1s1on in Penix were to be retroactlvely apphed The Court held that'.
‘ because the statute was .sﬂent W1th respect to: its apphcatlon the statute could

not be retroactlvely apphed Id. at 1] 9 Agaln the Court refused to go beyond |
- .the'plaln meanlng of the words i in the statute. | |
5 Thus the Courts Jurlsprudence was clear prror to the Whlte dec1s1on
- The Court Would apply the statute as it was 11tera11y Wrztten The Court Would
i_.not stray from that pr1nc1ple regardless of Whether there Were gaps tn the |

’ .statute or a more practical 1nterpretat10n could be Warranted It is also clear
‘that the General Assembly has felt free to amend the: statute when it e1ther
._dlsagreed W1th the Court’s- ana1y31s or des1red the statute to have a different
effect ‘The General Assembly retamed the same opt1on in this case 1f it d1d not
appreciate the llteral wording of the statute which it had enacted, it was free to

amend the statute.



- IL The plam reading of the statue d1ctates that Appellant’s case does not
fall wzthm the amblt of the statute. : :

The leglslature, when it enacted the most recent version of the Statute
Iimlted the application of the Statute to:
[w]henever any court of this state .or any federal court Sets _
_ a81de nullifies, or vacates a sentence of death imposed upon. -
~an offender because of error that occurred in the sentencmg
: phase of. the trial and 1f lelSlOIl (A} ... :

.. R C 2929. O6(B) (emphasm added)
It must be assumed that the Leglslature had some purpose forincludlng
~the phrase error that occurred in the sentencmg phase ” The majority Opll‘llOl’l
found that “there is no reason Why the General Assembly would want to treat
.resentenced capital offenders d1fferent1y based ori when the error that. -
. invalidated the death sentence occurred.” Id.. at g 24. HoweVer3 itis a basic -
pr1nc1ple of statutory constructlon that When 1nterpret1ng a court must afford
 some nieaning to all portlons of ~the .. statute R. C' 1'..4'7 (B ) The majorlty S

onclusmn ignores that portlon of the statute and 11tera11y nulhﬁes or revokes
that portion of the statute In e Andrew, 119 Ohio St.3d 466, 2()08 Oh10 4791
T 6 (“if possible the c‘ourt should give rneanlng to every Word,_ in every act”)
(quoting State ex . rel. Mitman v. Greene Cty Bd of Commrs. 94 Ohio St. 296
308 (1916) E. Ohio Gas Co. v. Pub. Utll Comm 39 Ohio St 3d 295 299 (1988) :
(“a basic rule of statutory construction [1s] that Words in statutes should not be
read to be redundant, nor should any words be ignored”).

Assuming that the phrase is to be given some effect, then the issue

becomes the manner in which the phrase “sentencing phase” should be



1nterpreted This Court in 1ts op1n10ns has treated votr drre as a separate part: '
_ :.'.of the trial. See ie, State . Jackson 107 Oth St.3d 53, 2005 Oh1o 5981 T 26

: The Court S prlor use of the term “voir dire”. is cons1stent W1th the ‘manner in.
R Wthh 1t is understood in the capltal 11t1gatlon cornrnunltj Slrnrlarly, as. the_
dlssent aptly pomted out there was no need to look to the leglslatlve 1ntent

-_'because the meamng of the term sentencmg phase 1s unamblguous and_

- deﬁnlte Id at '[[7 9

- Even assumlng that the phrase' sentencmg phase 1s. .a.rnbiguous and
: 1ndeﬁn1te the Courts conclus1on that the General Assembly rneant to 1nclude :
all cases in Wthh the death sentence was vacated is 1ncorrect As the Court
aptly noted, the present form of the statute Was enacted in response to-the_
Courts dec1s1on in Penvc Id at 1[ 12 ’I‘he error that resulted in the decision
" 'belng 'vacated in Pemx was ar - 1nstruct10na1 error in the sentencing phase
) : Pemx 32 Oth St. Sd at 371-72. Thus, 1f the Genera1 Assemblys 1ntent in
enactlng R.C. 2929. O6(B) was in response to Pemx in which there was an error
in _the sentenc1ng phase as the_. term is commonly- understood, a | r_nore
; -restrictive reading-'o_f the statiite is Warrant.ed than .the Court adopted. Again,
the .legislative history. must-b_é i_nterpr.eted in the .cont_.ext of the 'phra.se “error
_ that occurred in the sentencmg phase
In actuality What most hkely occurred is that the General Assernbly d1d
not contemplate, when enacting, R.C. 2929.06(B), the factual scenario that is
present in this case. Because that is most lik_ely the case, the Court should

have applied the rule of lenity.. As the dissent argues, if there were an



- amb1gu1ty, meanmg two reasonable ways of read1ng the st.atute the statute
”must be read in the favor of the accused ” Id at '|I 81 The majonty holds that

the rule. should not be applled in such a manner “that Would defeat the
'_1eg1slat1ve 1ntent ” Id at 'ﬂ 20. But as prev1ously d1scussed 1t ls not necessary to

reach the leg1slat1ve 1ntent issue and even 1f necessary, it does not support a

o broad readlng of the statute.

_. F1nally, the majorlty op1n1on holds that Appellants proposed reading of
'the statute Would create an odd dlchotomy and an arb1trary d1st1nct1on.
.between WhO is and who IS"nOt el1g1ble to be_re—sentenced to.dea_th after' the

R 'death.sentence has.been.vacated on appeal I-Iowever the General Assernbly |

can. 1f 1t chooses, once aga1n modify the statute 1f 1r1 fact 1t feels that the

-d1st1nct1on 1s arb1trary or that the Courts narrow reading of the statue does |

not reflect 1ts intent.

CONCLUSION

Appellant respectfully requests the Court grant th1s mot1on and rehear
" this case to re- deternnne the scope of R.C. 2929, O6(B) Both th1s Courts pr1or'
dec1s1ons and the rules of statutory constructlon support the grantmg of this

mot__ion_.
' Respectfully submitted,

Nathan Ray (0041570)

Counsel of Record. .
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Facsimile: 330-253-7174
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