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REPLY ARGUMENT

The amended sentencing statute does not reach back and create any new liabilities with
respect to a sex offender’s Megan’s Law classification. The liabilities created with a sex
offender’s Megan’s Law classification have not changed with the enactment of S.B. 10. The
degree of underlying sex offense — that created the registration duty - remains the same as well as
the.duty to register, verify and notify of a change of address. In 1998 and now, if a sex offender
fails to abide by their registration duties, they can be charged with a new criminal offense. The
penalty associated with a subsequent registration offense is not a part of a sex offender’s
obligations, liabilities or disabilities created by the sex offender classification.

The amended sentencing statute, enacted by S.B. 97, is applied prospectively to the new
registration offense: the penalty in effect when the criminal act occurred, not the penalty in
effect when the duty to register arose. It is not uniil a sex offender fails to abide by their
registration duties that a new criminal offense occurs, if ever. To analogize, a person must abide
by the law and if a person commuts a c¢riminal act, the penalty for having committed that criminal
offense is not the penalty in effect at the time the law was enacted, but the penalty in effect at the
time the criminal act occurred. The new penalty is a permissive, prospective legislative remedy
to the increase in sex offender registration noncompliance. See Blackburn v. State, 50 Qhio St.
428, 438, 36 N.E. 18 (1893); State v. Sargent, 126 Ohio App.3d 557, 567, 710 N.E.2d 1170 (12"
Dist. 1998). |

Howard compares a sex offender classification to a community control sentence whereby
when a defendant is sentenced to community control and is later revoked, the trial court must
sentence the defendant to the term of incarceration in effect at the time the defendant committed

his underlying offense for which the sanctions were issued. A sex offender classification,



however, is not part of the offender’s sentence for the underlying sex offense conviction
associated With the classification. A sex offender classification, rather, is a collateral
consequence of that conviction.

In fact, Megan’s Law permitted the trial court to reach back and classify sex offenders,
years after the sentence for the underlying sex offense had been executed. See State v. Cook, 83
Ohio St.3d 404, 406, 1998-Ohio-291, 700 N.E.2d 570. Specifically, this Court has held in State
v. Cook, 83 Ohio St.3d 404, 421, 700 N.E.2d 570, 584 (1998), “Even prior to the promulgation
of the current version of R.C. Chapter 2950, failure to register was a punishable offense. See
former R.C. 2950.99, 130 Ohio Laws 671. Thus, any such punishment flows from a failure to
register, a new violation of the statute, not from a past sex offense. In other words, the

punishment is not applied retroactively for an act that was committed previously, but for a

27

violation of law committed subsequent fo the enactment of the law.” Therefore, application of
the increased penalty to a sex offender’s registration offense is not increased punishment or a
modification of a prior court order for the underlying sex offense.

Finally, the principles of retroactivity followed by this Court in its recent decisions

concerning S.B. 10 are not disturbed by the proposition of law herein.



CONCLUSION

The new increased penalties in R.C. 2950.99 are not being applied retroactively to
offenders classified under Megan’s Law. The new increased penalties are being applied
prospectively to an offender’s new registration offense. The decision below must be reversed.
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