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Now comes the State of Ohio, pursuant to S. Ct. Prac. R. 11.3, in opposition to the

Appellant's Motion for Reconsideration. As set forth by the Court in its June 14, 2012

decision, R.C. 2929.06 is applicable to this case. The State of Ohio requests that this

Court deny the Appellant's Motion for Reconsideration.

Respectfully submitted,

MONA FRANCESCONI ROGERS
(#0031149)
Prosecuting Attorney
Ashland County Prosecutor's Office
110 Cottage Street, Third Floor
Ashland, Ohio 44805
(419) 289-8857
FAX No. (419) 281-3865

MEMORANDUM IN SUPPORT
The Appellant's Motion for Reconsideration is simply a second attempt to litigate

an issue that this Court has already fully considered. S. Ct. Prac. R. 11.2(B) provides

that: "A motion for reconsideration shall not constitute a re-argument of the case and may

be filed only with respect to the following:... (4) A decision on the merits of the case."

While certainly not binding upon this Court, the State would note that: "The test

generally applied upon the filing of a motion for reconsideration in the court of appeals is

whether the motion calls to the attention of the court an obvious error in its decision, or

raises an issue for consideration that was either not considered at all or was not fully

considered by the court when it should have been." Columbus v. Hodge (1987), 37 Ohio

App. 3d 68 (Tenth District).



In his Motion for Reconsideration, the Appellant requests that the Court yet again

examine the issue of whether R.C. 2929.06 is applicable to this case. The Court though

has fully considered this issue. Both parties briefed this issue prior to oral arguments.

During the November 16, 2011 oral arguments in this case, both parties spent a

considerable amount of time addressing this very issue. The Appellant has not provided

anything new for the Court to consider.

In his Motion for Reconsideration, the Appellant primarily relies upon this

Court's decisions in State v. Penix, 32 Ohio St. 3d 369 (1987), State v. Williams, 103

Ohio St. 3d 112 (2004), State v. Jackson, 107 Ohio St. 3d 52 (2005), and provisions of

the Ohio Revised Code related to statutory interpretation. The Court reviewed all of

these in reaching its decision in this case. The Appellant has failed to cite an obvious

error in this Court's decision or raise an issue that was not fully considered by this Court.

WHEREFORE, the State of Ohio requests that the Court deny the Appellant's

Motion for Reconsideration.

Respectfully submitted,

(#0031149)
Ashland County Prosecuting Attorney
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MONA FRANCESCONI ROGERS
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that she served a true and correct copy of the

foregoing State of Ohio's Memorandum Opposing Motion for Reconsideration upon the

following by regular U.S. mail postage prepaid on the aq day of June, 2012.

1 Attorney Nathan Ray
137 South Main Street, Suite 201
Akron, Ohio 44308
Attorney for the Appellant, Maxwell White

2. Attorney James L. Hardiman
Counsel for the ACLU
75 Public Square, Suite 1111
Cleveland, Ohio 44113

3. Attorney Michael Benza
Ohio Association of Criminal Defense Lawyers
17850 Geauga Lake Road
Chagrin Falls, Ohio 44023

4. Solicitor General Alexandra Tamar Schimmer
Ohio Attorney General's Office
30 East Broad Street, 17th Floor
Columbus, Ohio 43215

5. Attorney Steven Taylor
Franklin County Prosecutor's Office / Ohio Prosecuting Attorney Association
373 South High Street, 13`h Floor
Columbus, Ohio 43215

6. Assistant State Public Defender Randall L. Porter
Office of the Ohio Public Defender
250 E. Broad Street, Suite 1400
Columbus, Ohio 43215

MONA FRANCESCONI ROGERS
(#0031149)
Ashland County Prosecuting Attorney
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