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Now comes the petitioner—appellant, Wayne S. Powell, and
respectfully requests that this Honorable Court grant his Motion
for Reopening of Direct Appeal Through Murnahan 3Brief pursuant
to App. R. 26(B), Rule 11.6 of the Supreme Court, and STATE v,
MURNAHAN, 63 Ohio St.3d 60 (1992). Petitioner makes this request
due to the denial of effective assistance of counsel during
Mr. Powell's direct appeal to this Court. The reasons in support

of this Motion are more fully set within Memorandum inm suppeort
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attached herein,

Pespectfully submitted,

WAYNE S. POWELL-Pro se
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MEMORANDUM IN SUPPORT

Petitioner is appealing a death penalty case involving an
offense committed well after January 1, 1995. Pursuant to Rule
XTI, Section 6, an application for reopening shall be filed within
90 days from entry of the judgment of the Supreme Court. This
Application and petitioner's Murnahan both conform to the Rules
Of Practice Of Tﬁe Shpreme Court with annotations current through
April 1, 2009. ”

Both the Sixth Amendment to the United States Constitution
and Section 10, Article I, Ohio Constitution guarantee all crimi?
nal defendants the right to effective assistance of counsel.

GIDEOR v. WAINWRIGHT, 373, U.S. 335 (1963). The right to counsel

means much more than an attorney will stand next to the defendant
during the trial and do ndﬁﬁag to affect the outcome of the case,
¥he right to assistance of counsel assumes out of necessity that
said assistance will be effective, for if the assistance is not

then the right

effective, ¢

is of no value, POWELL v. ALABAMA, 287 U.S. 45, 53 (1932).

The federal test for whether said assistance is effective,

as articulated in STRICKLAND v, WASHINGTOR, 466 U.S. 668, 686

(1984), is "whether counsel's conduct so undermined the proper
function of the adversarial process that the trial cannot be
relied on as having produced a just result. As noted by the

Eighth District Court of Appeals:

"The test in Ohio is "whether the accused under all circumstances
..s had a fair trial and substantial justice was done,” In apply-
ing this test the court must determine whether an essential duty
owed by defense counsel has been substantially violated and
whether such violation prejudiced the defense.

...z..



STATE v. BLAGAJEVIC, 21 Ohio App.3d 297, 299 (1985).

Petitoner Powell's Murnahan Brief is a grievwwus example of
such ineffective assistance of appellate counsel. The meritorious
issues not raised by counsel on Mr. Powell's behalf cause one to
wonder if appellate counsel even perused the trial tramscript.

Petitioner Powell was substantially prejudiced by appellate
counsel’s deficient performance and representation. There is a
reasonable probability, albeit a rather strong one that, but for
the ineffectiveness of appellate counsel during petitioner's
direct appeal, Mr. Powell's murder convictions and all related
charges would have been reversed and a new trial ordered by this
Honorable Court.

The Due Process Clause of the Fourteenth Amendment guaran-—
teed effective assistance of counsel in any appeal of right.

EVITTS v. LUCEY, 469 U.S. 587 (1985)., This effective assistance

means that counsel not cause valid issues to be waived by proce-
dural default because they were not raised on appeal. STATE v,

GREER, 39 Ohio St.3d 236, 244 (1988)., See also TEAGUE v. LANE,

489 U.S. 288 (1989). Whether present counsel argues those issues
already raised vigorouslj or not is irrelevant as those issues
are.deemed frivoloué as will be clearly shown by the contents of
the Murnahan Brief of pétitioner. The need to avoid procedural
default and the state exhéustion reguirements mandate that all
issues be raised. Fedefal courts have held that appellate'counsel
can be ineffectivé if they fail to raise issues on direct appeal
that state court may well reject but which would be found meri-

torious by federal courts in habeas corpus reviews. FREEMAN v.

-8 -



LANE, 962 F.Ed, 1252, 1259 (C.A. 7, 1992).

In the case at bar, appellate counsel for petitioner failed
or more likely refused to raise important and extremely meritor-
ious «claims, thereby attempting to hide them from the reviewing
courts, thereby waiving them, which, had these claims not been
waived, would have required reversal of Mr. Powell's conviction

and death sentence in the interests of justice.

CONCLUSION

Appellate counsel was derelict in their duty to petitioner.
The rendering of such ineffective assistance was serious as the
claims spell out concisely in the Murnahan Brief of this peti-~
tioner, Wherefore, for the foregoing reasons, Wayne S. Powell
prays this Honorable Court grant his MOTION FOR REOPENING OF
DIRECT APPEAL THROUGH MURNAHAN BRIEF on the grounds that his
abpellate counsel for his direct appeal was ineffective and
clearly denied petitioner his constitutional right to an attorney

for his Appeal of Right.

Respectfully submitted,

WAYNE S. POWELL ~ Pro se




CERTIFICATE OF SERVICE

The petitioner, WAYNE S. POWELL, does hereby certify that
the original and'required numbver of copies to his Pro se MOTION
FOR REOPENING OF DIRECT APPFAL THROUGH MURNAHAN BRIEF were
forwarded by regulaf U.S. Mail to the Supreme Court of Ohio.
A true copy of the foregoing petition has been sent by U.S.
Mail to Juliaﬁ Bates, Prosecuting Attorney, Lucas County

Courthouse, Toledo, Ohio 43624 on this A5 day of <:§L%a%~ ,

2013

Respectfully submitted,

WAYNE S. POWELL - Pro se
L580a ST AT. 108 NodTh
ChiflicaThe , Ohio 45£0¢
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IN THE CHIO SUPREME COURT

STATE OF OHBIO : Case No. 20067-2027
laintiff-Respondent ;
VS. : Common Pleas Case No
CR DH-3581

WAYNE S. POWELL

a8 38 s v

Defendant-Petitioner This is a Death Penalty Case

AFFIDAVIT OF WAYNE S. POWELL

STATE OF CHID )
)} ss:
COUNTY OF ROSS 3

I, Wayne S. Powell, hereinafter, Appellant, after being

duly sworn, hereby state as follows:

1. I am a pro-se litigant presently incarcerated in Ohio's
death row.

2. After being convicted and sentenced to death by the Lucas
County Court of Common Pleas, Attorneys Spiro Cocovas and
Gary Crim was assigned as appellate counsels in the case.

3. The Due Process Clause of the Fourteenth Amendment guaran-—
tees effective assistance of counsel on an appeal as of
right. Evitts v. Lucey, 469 U.S. 587 (1985).

4, Appellate counsel has a professional responsibility of ad-
vising, conferring with, and informing his or her client of
the necessary steps to be taken in the appellate process.
This responsibility begins upon assignment of representation
throughout the appellate process at the level of judicial

-] -



review. It includes informing the c¢lient of any and all
potential errors and/or issues to be presented to the Court.
As well as taking dinto consideration and surely investigat~
ing all errors and issues brought to the attorneys' atten-
tion by the represented client,

Appellate representation of a death~sentenced c¢lient re-
quires recognizing that the case will most likely proceed to
the federal courts at least twice: First, on petition for
Writ of Certiorari in the United States Supreme Court, and
again on petition for Writ of Habeas Corpus filed in the
Federal District Court. Appellate counsel must preserve all
errors/issues throughout the state-court proceedings on the
assumption that relief is 1likely to be sought in federal
court. The issues that must be preserved are not only issues
unigue to capital litigation, but also case—-and-fact-related
issues unique to the case that impinge on federal constitu-—
tional rights.

It is a basic principle of appellate practice that to pre-
serve an issue for federal review, the dissue must be ex-—
hausted in the state courts. This is all the more important
in light of a recent case out of the United States Supreme
Court, Cullen v. Pinholster, 131 S.Ct. 1388 (2011). To
exhaust an issue, the issue must be preserved to the state
courts in such a manner that a reasonable jurist would have
been alerted to the existence of a violation of the United
States Constitution., The better practice toc exhaust an issue
is to cite directly to the relevant provisions of the United
States Constitution in each proposition of law to avoid any
exhaustion problems in federal court.

Appellant contacted appellate attorney Spiros Cocovas and
Gary Crim numerous times prior to their filing the appell-
ant's brief and argument before this Honorable Court. The
attorneys was informed that gppellant wanted to be involved
in all of the issues and arguments drafted which were to be
submitted in the appellate brief.

Neither of the assigned appellate attorney conferred with
the appellant on any of the errors or issues that was draft-
ed by them and submitted in appellant's direct appeal brief.
Appellate coumnsel ignored the appellant and the issues he
wanted to be submitted in the brief. Based on the review of
the record in Wayne Powell's case, appellant has identified
the following listed issues as; I thru XXXXII that should
have been evaluated by appellate counsel and fully presented
to this Honorable Court.
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CLAIM ND. XXVIT:
PETITIONER MWAS DEMIED HIS RIGHT TO EFFECTIVE ASSISTANCE QOF

ASSISTANCE OF COUNSEL AND FAIR TRIAL WHENM CUUN

COUNSEL AS BUARANTIED WHEN COURT-APPOINTED COUNBEL REFUSED
T CHALLENBE THE FABRICATED GASODLINME EVIDENCE WHEM

PETITIONER IS FACTUALLY TMNOCENT. . .. uv vurvnn. D e e -191

CLATM NO. XXVIIZI:

PETITIONER WAS NEPRIVED arF HIS RIGHT TG EFFELTIVE
ASSISTANCE OF COUNSEL &ND A FATR TRIAL WHEN £O URT-APPOINTED
COUNSEL NEVER REQUESTED ANMY TEST RESULTS, LAB REPORTS QR
- o aaev...186

CLAIM MO, XXIX:
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ASSISTANCE OF COUNSEL AMD A FAIR TRIAL WHEN COURT-APPDINTED
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WAS ALLOWED TD AMEND THE THEQORY OF THE CASE.......... . 208




CLATM NO. XXXI:

PETITIONER WAS DENIED HIS RIGHTS TO DUE PROCESS AND A FAIR
TRIAL WHEN THE COURT AMENDED ALL THE INDICTMENTS........ 209

CLATM NO, XXXII:
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PETITIONER UWAS DENIED HIS R T OF DUE PROCESE OF LAW WHEN
WHEN THE TRIAL COURT EXHIBI PARTTIALITY AND BIAS TOWARDS
THE PETITIONER., ..... C e 213

CLAIM NO, XXXIII:

PETITIONER UWAS DEPRIVED OF HIS RIGHT TO A FAIR TRIAL WHEW
THE TRIAL COURT'S RIAS PERMITTED STATE WITMESSES TO TESTIFY
As TO PRIDR BAD ALTS UNRELATED T THE CASE AT BAR AND
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CLAIM NO, XXXIV:
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PROCESS OF LAW WHEN TRIAL OO ERMITTED STATES WITMESSES
TG TESTIFY AS THIRD PARTIES.... .... Sew e aesae e e 224

CLAIM NO. XXXV:
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L Sev e S e m e b s a e e N e e e are w4 252

CLAIM NO, XXXVII:

PETITIONER WAS DEMTED HIS RIGHT TO EFFECTIVE ASSISTANCE OF
COUNSEL AND A FAIR TRIAL UWHEN COUNSEL BEEFUSED TO ORJECT TO
NUMEROUS UNRECORDED SIDE BARS . . ..ttt ir e tnn e s nannas 255

CLAIM MO. XXVIII:

PETITIONER WAS DEPRIVED OF HIS RIGHT TR A FAIR TRIAL WHEN
TRIAL OOURT ORNDEIRED QLTprAtF JUROR TO BE WITH REGULAR
JURDRE DURING THE GUILT FHASE DELIBERATION. .. vwvn s, 259

CLATM NO, XXXIX:

PETITIOMER WAS DEMIED HIS RIGHT TO A FAIR TRIAL AND DUE
PROCESS 0F LAW BECAUSE THERE UWAS INSUFFICIENT EVIDENMCE TO
PROVE GUILT . v i e e cmeae s o 262

CLATM NO. XXXX:

PETITIONER WAS DEMIED A FAIR TRIAL AND DUE PROCESS OF LAW
BY THE MNUMEROUS INSTANCES 0OF  PROSECUTORTAL MISCOMDUDT
DURING THE CRURSE OF THE BUILT PHASE OF THE THRIAL....... 271



CLAIM NOD. XXXXI:

PETITIONER WAS DEPRIVED OF EFFECTTYE
A FAIR TRIAL AMD DUE PROCESS OF LAW
NUMEROUS OMISSTONS AS WELL A5 THT O T
THE PROSECUTARS . .o e 2

CLATIM NO. XXXXII:
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RIGHT 1o EFFECTIVE
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AGSISTANCE 0OF APPELLATE COUNS! ANY ASSISTAMECE AT Al

T?RBUBH THE APPELLATE PROCEEDINES WHEN TOLEDQO COunsst, nIon

IMTENTIONALLY SABOTAGE PETITIONER'S DIREAT APRPEAL. ... 281
9. These dissues are meritorious and warrant relief., Thus,

appellate counsel's failure to present these errors and/or
issues amounts to ineffective assistance of appellate
counsel in this case.

10. Appellate counsel failed to raise any of the aforementioned
issues din appellant Wayne Powell's direct appeal to this
Honorable Court. Based on the evaluation of the record
and understanding of the law, petitioner believe the issues
raised in the Application to Re-open are meritoricus. Also,
had appellate counsel raised these issues, each error would
have been properly preserved for federal court review.

11. Therefore, Appellant Wayne §S. Powell was detrimentally
affected by the deficient performance of his former

appellate counsel.

Further, affiant sayeth naught.

WAYNE S. POWELL
Petitioner, Pro se
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