
IN THE SUPREME COURT
FOR THE STATE OF OHIO

2007-2027
CR 06-3581

STATE OF OHIO,

Plaintiff-Appellee,

9u.

WAYNE S. P®WELL,

Petitioner-Appellant

:

APPLICATION FOR REOPENING APPEAL

COUNSEL FOR APPELLEE

Jr3LIA BATES
Lucas County Prosecutor
Lucas County Courthouse
Toledo, Ohio 43624

WAYNE S. POWELL, Pro se
d58 0a ^TO lhr.' foq ^^^^ ^rh`
Cj-j^^^^ ^^^h1?_ : Ohio 45601.

;^. • ;: ;s.--' ^^^^;';
.., ._ ^_.:^ ^...

•./•.^
.... ... . .i;i3..

i 3 ^ i. . J li t ;r,t:
. ..............^_..y.-......_.___. . <t,!



I IN THE SUPREME COURT
FOR THE STATE OF OHIO

STATE OF OHIO

Plaintiff-Appellee

i ^Ĵ' •
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OF DIRECT APPEAL THROUGH

MIIRNAHAN BRIEF

Now comes the pet3.tioner--appellant, Wayne S. Powell, and

respectfully requests that this Honorable Court grant his Motion

for Reopena.ng of Direct Appeal Through Murnahan Brief pursuant

to App. R. 26(B), Rule 11.6 of the Supreme Cotirt, and STATE Y.

MURNAHAN, 63 Ohio St.3d 60 (1992). Petitioner makes this request

due to the denial of effective assistance of counsel during

Mr. Powell's direct appeal to this Court. The reasons in support

of this Motion are more fully set within Memorandum itts support

attached herein. !

Pespectfully submitted,

WAYNE S. POWELL-Pro se
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MEMORANDUM IN SUPPORT

Petitioner is appealing a death perialty case involving an

offense committed well after January 1, 1995. Pursuant to Rule

XI, Section 6, an application for reopening shall be filed within

90 days from entry of the judgment of the Supreme Court. This

Application and petitioner's Murnahan both conform to the Rules

Of Practice Of TheSupreme Court with annotations current through

April 1, 2009.

Both the Sixth Amendment to the United States Constitution

and Section 10, Article I, Ohio Constitution guarantee all crimi-

nal defendants the right to effective assistance of counsel.

GIDEON Y. WAINWRIGHT, 373, U.S. 335 (1963). The right to counsel

means much more than an attorney will stand next to the defendant

during the trial and do noiWo$ to affect the outcome of the case.

'the right to assistance of counsel assumes out of necessity that

said assistance will be effective, for if the assistance is not

effective, , then the right

is of no value. POWELL v. ALABAMA, 287 U.S. 45, 53 (1932).

The federal test for whether said assistance is effective,

as articulated in STRICILAND ♦. WASHINGTON, 466 U.S. 668, 686

(1984), is "whether counsel's conduct so undermined the proper

function of the adversarial process that the trial cannot be

relied on as having produced a just result. As noted by the

Eighth District Court of Appeals:

"The test in Ohio is "whether the accused under all circumstances
.. had a fair trial and substantial justice was done." In apply-

ing this test the court must determine whether an essential duty
owed by defense counsel has been substantially violated and
whether such violation prejudiced the defense.
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STATE Y. BLAGAJEVIC, 21 Ohio App.3d 297, 299 (1985).

Petitoner Powell's Murnahan Brief is a grievipus example of

such ineffective assistance of appellate counsel. The meritorious

issues not raised by counsel on Mr. Powell's behalf cause one to

wonder if appellate counsel even perused the trial transcript.

Petitioner Powell was substantially prejudiced by appellate

counsel's deficient performance and representation. There is a

reasonable probability, albeit a rather strong one that, but for

the ineffectiveness of appellate counsel during petitioner's

direct appeal, Mr. Powell's murder convictions and all related

charges would have been reversed and a-new trial ordered by this

Honorable Court.

The Due Process Clause of the Fourteenth Amendment guaran-

teed effective assistance of counsel in any appeal of right.

EVITTS v. LUCEY, 469 U.S. 587 (1985). This effective assistance

means that counsel not cause valid issues to be waived by proce-

dural default because they were not raised on appeal. STATE Y.

GREER, 39 Ohio St.3d 236, 244 (1988). See also TEAGUE Y. LA$E,

489 U.S. 288 (1989). Whether present counsel argues those issues

already raised vigorously or not is irrelevant as those issues

are deemed frivolous as will be clearly shown by the contents of

the Murnahan Brief of petitioner. The need to avoid procedural

default and the state exhaustion requirements mandate that all

issues be raised. Federal courts have held that appellate counsel

can be ineffective if they fail to raise i ssues on direct appeal

that state court may well reject but which would be found meri-

torious by federal courts in habeas corpus reviews. FREEMAN ♦.
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LANE, 962 F.Ed. 1252, 1259 (C.A. 7, 1992),

In the case at bar, appellate counsel for petitioner failed

or more likely refused to raise important and extremely meritor-

ious cTaims, thereby attempting to hide them from the reviewing

courts, thereby waiving them, which, had these claims not been

waived, would have required reversal of Mr. Powell's conviction

and death sentence in the interests of justice.

CONCLUSION

Appellate counsel was derelict in their duty to petitioner.

The rendering of such ineffective assistance was serious as the

claims spell out concisely in the Niurnahan Brief of this peti-

tioner. Wherefore, for the foregoing reasons, Wayne S. Powell

prays this Honorable Court grant his MOTION FOR REOPENING OF

DIRECT APPEAL THROIIGIi MURNAHAN BRIEF on the grounds that his

appell.ate counsel for his direct appeal was ineffective and

clearly denied petitioner his constitutional right to an attorney

for his Appeal of Right.

Respectfully submitted,

WAYNE S. POWELL - Pro se
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CERTIFICATE OF SERVICE

The petitioner, WAYNE S. POWELL, does hereby certify that

the original and required numbver of copies to his Pro se MOTION

FOR REOPENING OF DIRECT APPEAL THItCUGH HtlRNllHAN BRIEF were

forwarded by regular U.S. Mail to the Supreme Court of Ohio.

A true copy of the foregoing petition has been sent by U.S.

Mail to Ju].ic'l Bates, Prosecuting Attorney, Lucas County

Courthouse, Toledo, Ohio 43624 on this A-c" day of

Respectfully submitted,

WAYNE S. POWELL Pro se
1580A 0C'7,-- A-Tb. I t^At NO-AT 6 .
Ck^.fir^^^b.^ , C1hio 4^s6 0.^-
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IN THE OHIO SUPREME COJRT

STATE OF OHIO

PlainGiff -12espancien:t

vs„

WAYNE S. POWELL

Defendant-Petitioner

Ca.se No. 2007-2027

Common Pleas Case No.
CR 06-3581

This is a Death Penalty Case

AFFIDAVIT OF WAYNE S. POWELL

STATE OF CHIO

COUNTY OF ROSS

S
j ss:

)

I, Wayne S. Powell, hereinafter, Appellant, after being

duly sworn, hereby state as follows:

1.

2.

I am a pro-se litigant presently incarcerated in Ohio's
death row.

After being convicted and sentenced to death by the Lucas
County Court of Common Pleas, Attorneys Spiro Cocovas and
Gary Crim was assigned as appellate counsels in the case.

3. The Due Process Clause of the Fourteenth Amendment guaran-
tees effective assistance of counsel on an appeal as of
right. Evitts v. Lucey, 469 U.S. 587 (1985).

4. Appellate counsel has a professional responsibility of ad-
vising, conferring with, and informing his or her client of
the necessary steps to be taken in the appellate process.
This responsibility begins upon assignment of representation
throughout the appellate process at the level of judicial

-1-



review. It includes informing the client of any and all
potential errors and/or issues to be presented to the Court.
As well as taking into consideration and surely investigat-
ing all errors and issues brought to the attorneys' atten-
tion by the represented client.

5. Appellate representation of a death-sentenced client re-
quires recognizing that the case will most likely proceed to
the federal courts at least twice: First, on petition for
Writ of Certiorari in the United States Supreme Court, and
again on petition for Writ of Habeas Corpus filed in the
Federal District Court. Appellate counsel must preserve all
errors/issues throughout the state-court proceedings on the
assumption that relief is likely to be sought in federal
court. The issues that must be preserved are not only issues
unique to capital litigation, but also case-and-fact-related
issues unique to the case that impinge on federal constitu-
tional rights.

6. It is a basic principle of appellate practi_ce that to pre-
serve an issue for federal review, the issue must be ex-
hausted in the state courts. This is all the more important
in light of a recent case out of the United States Supreme
Court, Cullen v. Pinholster, 131 S.Ct. 1388 (2011). To
exhaust an issue, the issue must be preserved to the state
courts in such a manner that a reasonable jurist would have
been alerted to the existence of a violation of the United
States Constitution. The better practice to exhaust an issue
is to cite directly to the relevant provisions of the United
States Constitution in each proposition of law to avoid any
exhaustion problems in federal court.

7. Appellant contacted appellate attorney Spiros Cocovas and
Gary Crim numerous times prior to their filing the appell-
ant's brief and argument before this Honorable Court. The
attorneys was informed that appellant wanted to be involved
in all of the issues and arguments drafted which were to be
submitted in the appellate brief.

8. Neither of the assigned appellate attorney conferred with
the appellant on any of the errors or issues that was draft-
ed by them and submitted in appellant's direct appeal brief.
Appellate counsel ignored the appellant and the issues he
wanted to be submitted in the brief. Based on the review of
the record in Wayne Powell's case, appellant has identified
the following listed issues as; I thru XXXXII that should
have been evaluated by appellate counsel and fully presented
to this Honorable Court.
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CLAIM NO. I:

PETITIONER WAS DEPRIVED OF HIS RIGHT TO DUE PROCESS AND HIS
HIS RIGHT TO CCi.JNSEL WHEN HE iJAS S!'SSECT TfJ ttETEt1T?'C1^.1.
INlTEPRqGATION AND ARREST BY PML ICE I^,l SPITE GF PETrTrDNER IS
RE PEATED REQUESTS FOR COUNSEL TO Sr PPESENT... ........ . .. 16

CLAIM NO. xI.

PETET?OP1E P: WAS DEINIIED THE RIGHT TO DUE PPO^ESS A.PdD A FAIR
TRIAL IJHEP^a THE ^CIURT REFUSED TO CIJ?DE^? A CHA},1^^E OF VENL1E ..25

CLAIM NO.III:

PETY T_TOhfER U.AS DENTED THE RIGHT TO A. FAIR AND DIJE PROCESS
LIHEN TRIAL COURT FtEFLlScD TO DISCHARC*. jIJ*?GRS FOR CAUSE WHEN
THEY ItIERE OS?jIOllSLY BIASED SY E.ITHFF E.c..yING TCiTAE 1.Y COMMITED
TO IMPOSING THE DEATW, PE!'.IALTY OR AGHINST T;-'E DEFEP?S=. ...33

CLAIM NO. IV:

PETITIONER 1i-JAS DEkIIED THE RIGHT TO A FAIR TRIAL AND DUE
PP,.CCESS GH;i;J TR''AL COURT A9iJSED ITS DISCRECTION EY REFUSING
10 D?`SC!•3ARGE A JUROR FOR SEVERE TRAGEDY TN THE F AMIL.Y ,...'6

CI.AIM NO. V :

PETIT.I{J'NEF? WAS DENIED THE RIGHT Tt? A FATi? TRIAL WHEN TP.TLAL
COURT ANUSED ITS DISCRETION WITH REGARDS TC! REMDVIPfG JUROR
IN M.IDThIAL. ... . ..... ...,.._ ... .......<..........39

CLAIM NO. VI:

PETITIONER l.^.A5 DEPRIVED OF HIS RIGHT TO A FAIR TRIAL AND
DUE PROCESS WHEN THr CCL+RT ALLOWED EXCESSIVE PHOTOS OF THE
BURNED VICTIMS TO SE USED AS EVaDENCE FGR THE 'Jl,1?0;?S ,....41

CLAIM NO. VII:

PETITIONER WAS DEPRIVED OF HIS RTGHT TO A FA?R TpTAL WHEN
THE Cut1IRT A'1_LGi,;ED ADDITIONAL GORY PHOTOS GF THE BURNED UP
VICTIMS INTO EVIDENCE, VIOLATING HIS RIGHTS AS ra,LiRANTEED
BY THE SIYTH AND FCILIRTEF NTH AMEP;317l'1'.-E", TS TO THE UNITED STATES
CONSTITUTTanf,...... .,.. _... .............. ....44

CLAIM N0. VIII:

PETITIONER WAS DEPcIIIED OF TS RIGHT Tn A FAIR TRIAL WHEN
THE PRQSEGLfT[?? EN TER ED GROSS PHOTCGRAPHS 0 F RURiJED U F?
VICTiMS AND BODY P.GR T S ?P+.iTO E1)IDENCE. .. .. . . . . . . . . . . . . . . . . , 46

CLAIM NO. IX:

PETiTTClVES' LJAS DENIED DUE PRICESS OF LAW AND DEcP,7.+/Ei3 [?F A
FAIR TRTAe LHEN THE PRCSECLiT(]R TRIED PE T TTIONER ON P^:UI,..TIP(..E
TREL?RIeS... ....<, .. . ........ ..,..49

CLAIN! NO. X:

PETITIONER G!AS D'Ell",IED HIS RIGHT TO A FAIR TRIAL (!7i-lEif, THE
PROSECUTOR ELICITED THIRD PARTY H".ARSAY AND CnNaEGTURE.,.51

CLAIM NO. XI:

PETI T TOhIEP. 1,:!AS DE±'. ZED HIS RIGf-iT TO A FF#I P TI?.Ti.AL AND DJ^
('Ri]CE SS IdHFN THc PR[?SECIJT0 R ASKEfl LEA?:INIG 11 !_'ESTI0 N S TG
STATE WITNESSES.., .......................................56
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CLAIM NO. XII:

P17:TTTl0^iF.R !r';AS DEPRIVED i?i- 1-{TS R.i.rHTS TC DUE PR:l;xESa A?,;D A
P--ATP, TP.TA! FY PR•",SECUTC:° ^9T.SG.ti"! (, aT 1^;I TMPEP^!CHZ^•'C TH IR C'W N
[rJIT^iFSS.. .................•.. ....... ....... ....... , .,,80

CLAIM NO. XIII:-----...^___._._....._...^.^.
PETITIONER
PRGSE^UT'lR

::^^AS DE"^!SED HIS R-i7^IT TO A FAIR T^?:^.A'- t^iHmTHE
DENIGRATED PET f TrCn:l'`R 'V•ii) C7U';!S^L_ . . . . . . . , , . . .83

CC.AIM NO. XIV:

PrTI. T IOPlER WAS DEN?ED HIS RTGH T TO A FAIR TRIAL AND ??I_I"'
PROCESS OF LA4} U!HEN THE ('R('SrCflTGR TESTTFIE:, T!;RrL.f^:;HQCIT THE.
CUT ► T PHASE.. ...... . ....... . .... . ............

CLAIM NO. XV:

PcTITICP,IER WAS Diti'F?•T:VrD OF HIS RTGHT TU A FAIR TRIAL APwD

D€,iE P;rCCESS RY INSTANC`°S DF PROSECUTOR ?!ISCDF<inl_iCT 2":! T,tE
FC`0,?!i 0 F T^,€TE^,:.ITTQE,,ct^ FALSEHOODS STATED TD THE CU?v T)C1P"N G
OPENING AP,EiJriE',,ITS . . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . .1 (75

CLAIM NO. XVI:

PETIT:<tl^,'rR. ljj'S DE='f?IVE"? CF HIS R?"C!-iTS T^ DUE PR.CIUESS A^r!D A
FA^°f} TRIAL BY PROSECUTORIAL h"IS!;DN'JL,'CT ?f'1 THE FORM OF NON-
EXPERT TESTTPrO^}Y,......... . ..< ..................... ..1®7

CLAIM ND. X1PIIit:

PETITIONER WAS DEPR?Vr D OF HIS R.T_"HT TO i UE F^0 CE^5 P,N D A
FAIR Tn_+`Af... l:iHEN' THE PROSECUTION oRESE"'+•iTEn EVID;rNC" !<^d^61P! TU
9E FF,R '1,.-TCATE[) IN ORDER Ti] FRAME AND CONV`CT PETZTTCINER {+.i-iC
IS FACTUALLY rNIINCCE,:IT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109

CLAIM N0. XVIII:

PrTITJ`$73•dEFi WAS DEPRIVED i.!F HIS Rwi•;HT TO A FAIR TRTP.1; PY THE
STATE' S REFUSAL T'ri TiiRN OVER ANY }?EPOR T;"a, TEST RESULTS OF
Si.IP":P^ATICP:]S MADE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .11 6

CLAIM NO. XIX:

PETTTTOivER UAS DEr31E D HiS RIGHT TC A FAIR TR?'A(.. Ar^iD DI±E
PROCESS OF t. A,!;, IN THE FURM OF PROSECUTOR ttTSrrNDisCT BY THE
U •_̂ E n P.

r.W ^-. i.7 . • ^ S ?K ^`
i^
'1 T r^.. r7 ^7 ri^t• C r1 E rr A Y S L^ (^ 1"€

L
^ ^' ,1,

^
i:n

'^ ^r t^ €.. _ T T^li,€t^, ^:1 L t:.

SF ^^^SPi^S ................ ...... . ." <,,.....,.". .. .,119

CLAIM NO. XX:

^ P;TT s"1[iN >=" 1.;t., S 7 i1F'T11;En ^';;; T':'D td'S F r Iq T TC E ;"`Fc"r" T TLjr
ASSTSTArJCT rF CO€JNISer_ Ar,;D A FAT" 1'R-^!_ AS C`!'1'R:1' "PP^I--.;TF;"
I",.^Ii N SwL PS';M?TTE7 TN^^ m P, 0 SrCf!TICN TD ELzry;TT L.€-17ARSAY Af,ln
Gl.'•_SS!.iDRK. ?i'•! THE 7URVi CIF i; ECRR'IT 'N(;S . . , . . . . . . . . . . , . .. . . . . 122

CC.AIM hiCl. XXI:

PETITIONER ^°S D E P R ; 1/E^°^ 0 F ^IT.S P TGH T T`? EFFECTIVE
ASSISTANCE OF CCUNSEL AP-?D FAIR TRIAL i^!HE1' COUNISS.L PERNiSTTED
PROSECUTOR TO ELICIT HEARSAY A N,D CDP.ICECTUpE FRfli'l STATE
€.+fl'Trt,!ESSES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129
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CLAIM NO. XXII:

PET?TIJiiER iJA,S DEPP,IVEt3 0 F r-lia RIGHT TO EFFECTIVE
ASSISTAP,.fCF OF COUNSEL I,!HE^,f COf.JRT-APPGTf1TE D C^1LJ"+,C^L CN CAi,ED
Tr1 nP,ii,O?r.f^; Cf?L L US?"!?.;I LJITH, THE PROSECUTION THROUGH THrSUILT
PHASE OF TPE TRIAL Inl PEf?P9ITTI{`11IG L EADIING CUFSTTL7r'%15. .>..1 ^6

CLAIM NO. XXIII:

PETITIONER L1:AS JEPE?1'VED 0 ,: HIS RIGHT T0 EFFECTIVE
A5S15TANfCE OF COUi+1SEL AND A cAaR TR-IAI WHEn,I COLJRT-APPOSS••fT='D
COUNSEL FAIL TO OSOECT TO PR['SECL^T(3R DENIGRATING T'-'L
DEFENDANT AND COUNSEL , . , . . . . , . - . . . . . . . e . . . . . .1 62

CLAIN! NO. XXIU:

PcT?TICiNEr W AS DEPRTIIED OF HIS RICNT Tn EFF E4TII.fE
ASSISTANCE OF COUNSEL AND A„AIR TRIAL' L,JH;:"r;! CrUNSEL FAIL TO
RAISE 09DGrTTnNS TO THr NUMEROUS ?'P:I::TANC-15 OF PRrSE^UTCIRIAL
TcSTIMC}n?Y............ ........ .... .......e... .....166

CLAIM N0. XXII:

PE T.T.TIONlER ^!^,S f?EPR?'LFED 0 F HIS RIrrHT TO EFFEC T?'VE
ASSISTANCE OF COUNSEL AND F"AT7 TRTAL t!1H='NI COUNSEL COLLUDED
WITH THE PROSECUTORS OPENLY BY ALL Ql!1TP1G THEM TO LIE AEi[7UT
THE PETTTIOt}JER'S GUILT IN THE L1PEr:lIt•d; ARr.UM"NT........ ...184

CLAIM NO. XXVI:

PETIT''t3NER, WAS DENIED HIS ".TGHT OF EFFErTIUE ASSISTANCE OF
COUNSEL AND A. FAIR TRIfiil. b1HEN COURT-APPOINTED C?°!Ur;ISFL
ALLOWED THE ,TaTE ° S WITN:-'SScS TO TESTIFY AS EXPECTS... .188

CLAIN! NO. XXVII:

Prr°TZTTCPJEa WAS DENIED I'.Z5 :°.InNT TO EFFECTIVE ASSISTANCE 0F
COUNSEL AS Gf.1AR1INIT:.ED WHEN CC1L.IRT-APPrI"iTED COUNSEL REFL.ISED
TO CRAI L.Et•dGE THE FASRTCATE D CASLl(q1 t;.iC E1IIDEPJCE E,lHF^;;
PETITIONER IS FACTUALLY INNOCErJT. . .. . . . , . . . . . . . . . . . . . . 191

CLAIM NO. XXVIII:

PETITIONER 10 AS DEPRIVED 0 F i-!IS RTCH T TO EEFECTTVE

AS5TSTANCE OF COUNSEL AND A FAIR TRIAL LIHEAI COl.1RT-.APPO?'PJTECI
COUr;JSEL N EVEP, REC!UESTED ANY TEST RESULTS, trAP, REPORTS OR
SUM?".ApTES...................... .......................e..196

CLAIM NO. XXIX :

PETTTIOEdER 1rtAS DEPRIUED 0F NIS RIGHT T0 EF^ECTIVc
ASSISTANCE OF COUNSEL AND A FAIR TRIAL WHEN COURT-APPOINTED
COUNSEL COMMIT T ED VARIOUS ACTS OF SARCfiAGE TO 1a.1 HATEVcR
DEFL115E STRATEGY i:lAS ?FTc!G Ei"iF'LC7YED TO FIGHT FOR PETiTIONIER
................... ...... ... ..<............ ...• 200

CLAIM N[l. XXX:

PFTTT:TOPlER LfA!S DENIED D!JE PROCESS OF LAW WHF.I^N PROSEC`UTOR
WAS ALLOWED TO AMEND THE THEORY OF THE CASE .. , , . . . . . . .206
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CLAIM NO. XXXI:

PETTTw ONIER UAS DENIcD HIS ?ICHTS TO 7UE PRSCESS AND A FAIR
TRIAL UHFhI THE COURT AMENDED ALL THE !",lDTSTr1Eh.9TS........209

CLAIM NO. XXXII:

PETITT()n!ER fJAS DF-,'N IED H?S fiT aHT C.?F '?i!E PrDCrSS P= iA?.t,1 i.ifHE'M
WHEN TPE TRIAL wnUPi E XHISTTED PARTIALITY AND RI:A S Ti!EJA?DS
THE PETITT.DP,fEp, . . . . . . . . . . . . . , < . . . . . . . . . . .21 3

CLAIM NO. XXXIII:

PETIT T ONER WAS DEPRIVED OF !i? SRTGHT TO A F'AI= TRIAL WHEN
THE. TRIAL CCLRT' S E?TAS PERMITTED STATE i,JITNE"aSES TO TESTIFY
AS T(' PRIt^!? SAD ACTS UP.!FtEL/1TrD TC TH^F CASE AT SAR A N D
PETITIC!f1F'P' S CHARACTER . . . . . . . . . . . . . . . . . . . . , . . 21 9

CLAIM NO. XXXIV:

PET:tTIf?',IEP, PJAS DEINIIED THE STCHT TC AFAIP TRIAL AND DUE
PROCESS OF LAt:l L3HE^^,1 TRIAL COURT PERMITTED STATES WITNESSES
TO TESTIFY AS THIRD PARTZES. . , , . , .. > . . . , . . . . . 224

CLAIM NO. XXXV:

PFT?TI7NEE? IjAS DEf%:lSD HT.S RIGHT OF D1)E PROCESS A(+,ID A FAIR
TRIAL lME N TRIAL COURT ALLC<<1EED THE PROSECUTOR TO SASE HTS
ZNTT.i?E CASE UPON L EADI;;!,; C1UES-TS;JNS. , . . . . . . . . .. . . . . . . . . . .230

CLAIM NO. XXXVI:

PETT.TzCP.)EF? WAS DLPr TUvD nF HIS RxGHT OF DUE PROCESS OF LAW
AND HIS RIGHT UNDER SrTH FEDERAL AND STATE LAWS OF HAVING
THE EINTTRE PROCEEnI1'.'GS ^EC:^sRnED E3Y Tt`',?°AL Ct7t,1RT' S REFUSAL TO
DO SO ................................... ........ . ...252

CLAIRN NO. XXXVIZ:

PETITIONER L[AS pENTED HIS RIGHT TO EFFECTIVE A5SISTANC7, OF
COL3h;SE ►^^ AND A FAIR TRIAL lr.iHEN COUNSEL REFUSED TO C.P.C£CT TO
NUMEROUS t,3NIREC7RDED SIDE BAi?S> . . . . . . . . . . . . . . . . . . . . . . . . . . 255

CLAIM NO. XXVIII:

PETITIONER !::aAS DEPRIVED OF HTS RIGHT TO, A FAIR TR3.,4.`^ Et1F?EAl
TRIAL C 0 L1PT pP^Ef?ED AR T4 PNA:T E JUROR TO 5F tJ7 TH REGULAR
JURORS DUR.Tr•JC THE GEJILT PHASE 7cL7_9ERAT"CCN ..............259

CLAIM NO. XXXIX:

PE'TT T J: sA.I=P, tiJAS DFt.12FD HTS RIGHT TO A FAIR T RIAL Ahlt9 DUE
PR(3rES5 t4F L A!,J SECAUSE THERE IWAS INSUFFT^CIF_,riT E'JIDFNJCE TE!
PF'OtIE GUILT............. .......... .....................262

CLAIM NO. XXXX:

PET7TICP}tER i;'AS DENIED A F AI:' TRIAL A+'^,M DUE PROCESS C=' LAE•:,f
E?Y TqE 11.IUh1EP,OLJS IN STAr^CFS 0 F PRCSE Ct1TOR?'AL IM .TSCL7;:1!?Li CT
JU;?TNG THE a[:LfRSE OF Tuc r1_111-T PHASE OF T HE TRIAL. .. .... 271
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GLAIM NfJ. XXXXI:

PrTTi Wo°'1Er^^, UJ,AS pEPR°L'SD CF EF`ECT.! il`r ItSS?qTAC;?r^ OF CO UrJS"'L,
A FAIR TRIAL A^!L? DUE !'ROCESS riR i Ft!.:f 5Y THE AriP! c^'RR(^^?:^ f i^^if>
Pv1!MEROUS 0"';7SSlU^,!S AS iJEi..,L. AS TH= O^vrC}rs•d^; CC.'•L (,.;JS iL'^r l,'T:TN
THE PPl7SECUTCR-S.,.............................. ..... .,.275

CLAIM NO. XXxx7I:

PET?TiCNEP L!,^S pE'Pr_`if=u CR N T S PT^',aT TO EFFECTIVE
A SSTcTAt.fCE OF APPELLATE COUNSEL Oft VNY RSSTSTAP.1C*"_ RT A,L r
THROUGH THe•= AP^t°..I." t^ PROCEEDINGS (!1FiE I`I TOLEDO COUNSEL DID
INTENTIONALLY SABOTAi W PE?'ITTnNS'R' SDIF'.ErT APPS,AL. . ._ 281

9. These issues are meritorious and warrant relief. Thus,
appellate counsel's failure to present these errors and/or
issues amounts to ineffective assistance of appellate
counsel in this case.

10. Appellate counsel failed to raise any of the aforementioned
issues in appellant Wayne Powell's direct appeal to this
Honorable Court. Based on the evaluation of the record
and understanding of the law, petitioner believe the issues
raised in the Application to Re-open are meritorious. Also,
had appellate counsel raised these issues, each error would
have been properly preserved for federal court review.

11. Therefore, Appellant Wayne S. Powell was detrimentally
affected by the deficient performance of his former
appellate counsel.

Further, affiant sayeth naught.

WAYNE S. POWELL
Petitioner, Pro se

Sworn and subscribed before me on this 10 day of -.^^Ae_

2012.

KYLE A. HAUSWIRTH
Notary Public

In arid for the State of Ohio

w, 4."l
Notary Public

,4
My Commission Expires
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