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I PROPOSITION OF LAW NO. 1:

The Public Utilities Commission Must Reduce Phase-In Deferrals By Charges Not
Proven To Be Reasonable And Lawful Under R.C. 4928.143(B)(2).

The PUCO found that the Companies’ provider of last resort (“POLR”) charges, authorized
to be collected from customers in the ESP 1 Order, T were not supported by the record on remand.”
Although the PUCO did order a partial refund of a portion of the POLR charges -- those
collected from customers “subject to refund” from June 2011 -- it should have done more. It
should have reduced the remaining portion of the phase-in rates to return to customers all that
| they paid for POLR. But, the PUCO failed to credit the remaining electric security plan rates for
the POLR revenues customers paid from April 2009 through May 2011. Those revenues
amounted to approximately $368 million, excluding the financing charges accrued on the
deferrals from 2009-2011.°

This was an error that the PUCO had to fix to comply with R.C. 4928. 143 (OCC Appx.
019-023) and 4928.144 (OCC Appx. (24). While the phase-in rates themselves could not be
fixed, it was incumbent upon the PUCO to adjust the remaining elements of the phase-in: the
regulatory assets created by the deferrals and the future collection of those deferrals. Because
the regulatory assets were based on rates lacking evidentiary support, the phase-in plan failed to

comply with R.C. 4928.144. (OCC Appx. 024).

' In the Matter of the Application of Columbus Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its Corporale Separation Plan; and the Sale or
Transfer of Certain Generation Assets, Pub. Util. Comm. Case Nos. 08-917-EL-AIR et al,,
Opinion and Order (Mar. 18, 2009) (“ESP I Order”). (OCC Appx. 399).

2 In the Matter of the Application of Columbus S. Power Co., Pub. Util. Comm. No. 08-917-EL-~
SSO, Remand Order at 18-24 (Oct. 3, 2011). (OCC Supp. 304-310).

3 See Testimony of OCC Witness Dr. Duann at 23, Attachment DID-D. (OCC Supp. 25).



When the PUCO failed to reduce the value of the regulatory assets for each dollar of
unlawful POLR tevenues collected, it was not following the law. The PUCO failed to act and
instead will atlow the Companies to collect the remaining ESP rates from customers through a
phase-in recovery rider (“PIRR”). But these remaining rates are derived from POLR charges
found to be without evidentiary support by both the Court and the PUCO. The PUCQO’s inaction

in this regard will harm 1.2 million residential customers of the Companies.

A. The Commission, in its ESP I Order, permitted the Companies to seek

recovery of their deferrals; it did not approve recovery of any of the phase-in
deferrals from customers.

This Court has determined that certain matters are not “retroactive ratemaking” because
they are simply not “ratemaking.” To have retroactive ratemaking, ratemaking itself must be
present. Neither the Companies nor the PUCO dispute this premise.

Rather the dispute lies in how parties characterize the PUCQ’s decision in the ESP [
Order. The Companies claim that “ratemaking” occurred because the PUCO “actually ordered
recovery of these expenses, as required by R.C. 4928.144.”° The PUCO likewise describes the
deferrals as “not merely an accounting matter” but accounting that is enabled by R.C. 4928.144,
under which “special deferrals” can be created, where recovery is not in doubt.® Tn essence the
Appellees claim ratemaking has occurred and that the PUCO has approved the recovery of the
deferrals from customers, with carrying costs.

But this claim does not square with the Commission’s ESP I Order, recent

pronouncements by the Commission, and the language of R.C. 4928.144. When these sources

*See e.g. Ford Motor Co. v. Pub. Util. Comm., 52 Ohio St.2d 142, 370 N.E.2d 468 (1977); River
Gas Co. v. Publ. Util. Comm., 69 Ohio St.2d 509, 433 N.E.2d 568 (1982).

5 AEP Brief at 21.
6 PUCO Brief at 18.



are examined it can be seen that ratemaking has not occurred, and thus any adjustments to the
remaining ESP rates would not amount to retroactive ratemaking.

The ESP I Order simply provided that “the collection of any deferrals, with carrying
costs, created by the phase-in that are remaining at the end of the ESP [1] term shall occur from
2012 to 2018 as necessary to recover the actual fuel expenses incurred plus carrying costs.”’
Appellees ignore the phrase “a5 necessary.” Such language shows that the Commission only
authorized the collection of any deferrals “as necessary.” Thus, the Commission’s ESP I Order
anticipated a separate proceeding or assessment to determine whether the collection was
necessary -- focusing on what deferrals would be collected from customers and how. That
separate proceeding, the Deferred Fuel Cost Proceeding, was initiated by the Companies when
they filed an application on September 1, 2011, seeking to collect $628,073,320 in deferrals from
customers.8

Recently, the PUCQO itself conﬁrmed the effect of its holding in the ESP [ Order.g. The

PUCO denied the Companies’ request'that the Commission reconsider its March 7, 2012

7 See ESP I Order at 23 (emphasis added).

8 See In the Matter of the Application of Columbus Southern Power Company for Approval of a
Mechanism to Recover Deferred F. wel Costs Ordered Under Ohio Revised Code 4928.144, Pub.
Util. Comm. No. 11-4920-EL-EDR et al,, Application at Exhibit A, page 2 of 7 (Sept. 1, 2011).

9 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4028.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 1 1-346-EL-SSO et al,,
Entry on Rehearing at 13 (April 11, 2012)). (OCC Appx. 762).



ruling.'® That ruling precluded a phase-in recovery rider from being collected as part of the
Companies’ continued electric security plan rates.!! In denying the Companies’ request for
ceconsideration of its decision, the PUCQ described its findings in the ESP I Order pertaining to
the phase-in deferrals: “While the Commission’s order in the ESP I proceedings permits AEP-
Ohio to seek recovery of deferred fuel cost deferrals from 2012 to 2018, it did not establish a
rider or other tariff provision for AEP-Ohio to recover deferred fuel costs or set a hard deadline
for when recovery shall begin. To the contrary, as FES points out, in the ESP [ order, the
Commission explicitly provided that any recovery shall occur as necessary, indicating the
Commission would conduct an additional analysis to determine the appropriate recovery of fuel
cost expenses incurred plus carrying costs.”!? The words of the Commission from the original
ESP I Order, expounded upon in the PUCO’s recent Entry, clarify that recovery was not ruled

upon in the initial ESP I Order, contrary 10 the claims of the Ap};)e}lees.13

10 1 the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-8SO et al.,
Entry at 14 (March 7, 2012) (OCC Appx. 150) (approving tariffs to continue the provisions,
terms, and conditions of its ESP I plan, but removing the phase-in recovery rider and deferring
consideration of AEP-Ohio’s application to establish a phase-in recovery rider in Case No. 11-
4920-EL-RDR, et al. (the “Deferred Fuel Cost Proceeding”)).

1 1y the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO et al.,
Entry on Rehearing at 13 (April 11, 2012). (OCC Appx. 762).
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13 The Companies argue that the appeal is a collateral attack on the ESP I Order. AEP Brief at
25-26. This argument is premised upon the notion that the ESP I Order determined that the
Companies were entitled to full recovery of all deferrals. As explained supra, the ESP I Order
did not approve recovery. Thus, there is no collateral attack on the ESP I Order because the
order did not resolve the issue of recovery of the deferrals in the first instance. This argument
should be rejected.



The Appellees’ arguments also ignore the fanguage of the statute in question, R.C.
4928.144. The statute recognizes there are separate and distinct portions that comprise a phase-
in plan, which when separately examined, reveal that “ratemaking” is not necessarily present
when a phase-in plan is created under an electric security plan.

R.C. 4928.144 establishes the first portion of a phase-in plan -- “a just and reasonable
phase-in of any EDU rate or price established” under R.C. 4928.141 to R.C. 4928.143. Phased-
in rates “may” be authorized under the ESP rate plan. Notably, the statute refers to “authorizing”
and not setting rates. This is because, with the advent of $.B. 221, the utilities propése rates as
part of an overall ESP package and the Commission modifies or approves the ESP, with the
uiility having the ultimate power to withdraw or terminate its application.

Prior to S.B. 221, the Commission was required to fix and determine just and reasonable
rates based on a complex and detailed formulaic process.14 But after S.B. 221, the entire process
changed. The detailed and prescriptive regulatory formula traditionally associated with rate
cases does not apply to a utility’s electric security plan. Instead, the Commission, in order to
approve an ESP, must determine if a utility’s plan compares favorably in the aggregate with the
expected results of a market rate offer under R.C. 4928.142. (OCC Appx. 756-759). The
utility’s proposed rates need not be cost based, nor derived from a formula. They are merely one
provision in an electric security plan that ultimately is judged by comparing the ESP plan as a
whole with a market rate offer. And a utility may unilaterally reject any modifications to the
ESP that the PUCO may make.”

So, under R.C. 4928.144, the first portion of a phase-in plan, the phase-in rates do not

constitute ratemaking because the rates themselves are not set in the traditional sense. Rather

14 600 R.C. 4909.15. (OCC Appx. 751-754).
15 See R.C. 4928.143(C)(2)(a). (OCC Appx. 0019).



they are the product of an entirely different regulatory process. This process is one under which
raies are contained in a package proposed by a utility, with the utility having the ultimate
authority to withdraw the rates if it cannot abide by the PUCO modifications to its electric
security plan.

Second, under R.C. 4928.144, there is “the creation of regulatory assets, pursuant to
‘generally accepted accounting principles.”” The creation of regulatory assets occurs “by
authorizing the deferral of incurred costs.” This portion of the statute refers to standard (not
special) accounting, pursuant to “generally accepted accounting principles.” So, by the words
contained in the statute itself, the General Assembly has conveyed that this portion of a phase-in
plan is a matter of accounting, not ratemaking.

The third portion of R.C. 4928.144 addresses how collection of the deferrals shall occur -
- through a non-bypassable surcharge on the rate or price established. This portion of the statute,
contrary to Appellees’ claims, does not mandate that recovery must occur, but mandates how
collection must take place - through a non-bypassable surcharge. And in the case below,
although a surcharge was approved in concept for the ultimate deferrals that would be created, no
specific surcharge to collect deferrals was approved or implemented. Both the Companies and
the PUCO would later acknowledge this lack of approval.

This acknowledgement from the Companies’ came when they sought PUCO approval to
implement a discrete surcharge to collect deferrals as part of their continued rates.'® The PUCO,

however, refused to implement the surcharge without further addressing the issues in a separate

16 Soe In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Pub. Util. Comm. Nos. 11-346-EL-SSO et al.,
New Proposed Tariffs to Implement Provisions, Terms and Conditions of Previous Electric
Security Plan at 2 (Feb. 23, 2012).



case, the Deferred Fuel Cost Proceeding.” Moreover, it did not change its ruling when
challenged by the Companies in a request for rehearing. Rather the PUCO explained, as noted
above, that the Companies were mischaracterizing the language in the ESP [ Order.'® The
Commission opined that it was bound to conduct an additional analysis to determine the
appropriate recovery of fuel cost expenses incurred plus carrying costs. In other words the
PUCO would determine what deferrals would be collected from customers and how; it had not
approved a discrete amount of deferrals to be collected. In that case, the Deferred F uel Cost
Proceeding, the Commission will set a specific surcharge to be charged to customers. There the
Commission will determine whether the deferrals “are necessary” and can be collected. The
PUCO will also examine the appropriateness of the deferral balance and the financing charges.
Thus, when the PUCO permitted the Companies to implement phase-in rates and defer
incremental revenue increases under the phased-in rates, it was not setting rates. Rather it was
allowing the Companies to implement phase-in rates and giving the Companies accounting
authority to create the deferrals. It was ﬁot ruling upon whether the deferrals could be collected
from customers for ratemaking purposes. Nor was it ruling upon the appropriateness of the
deferral balance. These determinations could only be made lal:er,19 after the deferral balances,

carrying charges, and underlying ESP expenses are determined to be necessary and appropriate

7 14., Entry on Rehearing (Feb. 23, 2012). (OCC Appx. 157-169).

18 1) the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority fo Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO et al.,
Entry on Rehearing at 13 (April 11, 2012). (OCC Appx. 762).

19 oo In the Matter of the Application of Columbus Southern Power Company for Approval of a
Mechanism to Recover Deferred Fuel Costs Ordered Under Section 4928.144, Ohio Revised
Code, Pub. Util. Comm. Nos. 11-4920-EL-RDR et al., Entry (Mar. 14, 2012). (OCC Appx. 146-

149).



as fuel costs incurred to provide the standard service offer. That proceeding, the Deferred Fuel
Cost Proceeding, although currently underway, has not concluded.

Thus, while the Appellees allege that the Commission’s actions amounted to more than
accounting approval, the language of the ESP Order, the Commission’s explanation of that
language, and the specific provisions of R.C. 4928.144 belie Appellees’ claims. There simply
was no ratemaking when the phase-in rates were established by the Companies. Rates were not
set when the Commission ruled that the Companies could seek to recover deferred expenses “as
necessary.” Deferrals were permitted, and, as this Court has recognized, approval of accounting
is not the same as ratemaking.

When there is no ratemaking, there can be no retroactive ratemaking. River Gas Co. v.
Pub. Util. Comm., 69 Ohio $t.2d 509, 512, 433 N.E.2d 568 (1982). On this basis the Court
should determine that the PUCO was not precluded from adjusting the remaining ESP rates by
reducing the deferral balance; indeed it was required to do so to make the phase-in pian comply
with the law. This would have rightfully protected cqstomers from overpaying for POLR.
Adjusting the phase-n rates would not violate the prohibition against retroactive ratemaking
because, even if the adjustment was determined to be retroactive, the underlying PUCO action
did not amount to ratemaking,

B. The ESP I rates have not been fully collecied, but will continue to be

collected from customers through a phase-in recovery rider. When rates

have not been fully collected, the Public Utilities Commission may order a
credit without engaging in retroactive ratemaking.

While some of the past 2009-2011 ESP rates have been collected from customers, there is
a large portion of these ESP rates yet to be collected. The portion of the 2009-2011 ESP rates
that temains are the deferred revenue increases that were authorized under the Companies’

standard service offer. These deferred revenue increases were estimated by the Companies to be



$628 million for OP.*° The deferred revenue increases were created during 2009-2011. The
deferred revenue increases were a subset of the electric security plan increases and were intended
to be collected from customers during 2012-2018 through an unavoidable surcharge.

The POLR charges contributed to more than half of the unamortized deferral balance that
will be collected from customers through the phase-in rider. This is because $457 million of
POLR charges, along with the other ESP rate increases, were lumped together in order to set the
value of the phase-in rates. The value of the phase-in rates drove the level of deferrals. The
Companies have sought to collect these deferrals through a phase-in recovery rider.

The fact that a deferred component of the 2009-2011 ESP rates continues to exist and
will be collected from customers over the next six years is an important point. Appellants are
asking to prospectively lower a portion of the 2009-2011 ESP rates, not different futore rates.
Appellants are not seeking to balance past rates with different, future rates -- an action prohibited
under Keco Indus. Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 141 N.E.2d
465 (1957).

There is one set of rates at issue. They are the remaining 2009-2011 ESP rates that have
not been collected yet from customers and are expected to be collected from 2012 through 2018.
The existence of phase-in deferrals creates a mechanism that permits the PUCO to make rate

adjustments to fully remedy the POLR overcharges, without running afoul of retroactive

ratemaking.

2 No deferrals were expected for CSP. In fact the Company estimated that for CSP there would
be a need to credit customers for approximately $3.9 million at the end of 2011. In the Matter of
the Application of Columbus Southern Power Company for Approval of a Mechanism to Recover
Deferred Fuel Costs Ordered Under Ohio Revised Code 4928.1 44, Pub. Util. Comm. Nos. 11-
4920-RDR, et al., Application, Exhibit A, page 1 of 7 (Sept. 1, 2011).



If there is revenue against which the Commission can order a credit, then there is 10
retroactive ratemaking.21 Appellees offer no arguments disputing this particular interpretation of
the retroactive ratemaking precedent presented in Lucas County Commrs. v. Pub. Util. Comm.,*

and its progeny. Appellees’ response to OCC’s argument comes in a different form.

In an attempt to deny customers a remedy for the over-collected POLR charges, the
Companies allege that there is no pot of undifferentiated ESP revenues waiting to be collected.”
Rather, what exists, according to the Companies, is a deferred balance of actual fuel expenses
and carrying costs that the Commission ordered to be recovered via an unavoidable surcharge in
2012 to 2018.24 The PUCO echoes that argument, claiming that the Companies are entitled to
fuel cost recovery™ and the “recoverability of fuel costs is not subject to later review.”*® Hence,

‘the Appellees dispute that there is revenue against which the Commission can order a credit.

To accept these arguments would require the Court to ignore the plain language

contained in the PUCO’s order which ordered a phase-in for “any authorized increases” —not just

pure fuel increases.”’ Additionally, accepting the Appellees’ arguments would require

disregarding Companies’ Witness Roush’s testimony which explains how the phase-in rates were

21 §pe OCC Merit Brief at 24-38.

22 1 4eas County Commrs. v. Pub. Util. Comm., 80 Ohio St.3d 344, 686 N.E.2d 501 (1997).
2 OP Brief at 22.

2 OP Brief at 21.

25 pUCO Brief at 22-28

%14, at 25.

27 In the Matter of the Application of Columbus Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generation Assets, Pub. Util. Comm. Case Nos. 08-917-EL-AIR et al.,

Opinion and Order at 22 (finding that the “Companies should phase-in any authorized increases
so as 1o not exceed, on a total bill basis, an increase of *x67)  (OCC Appx. 0421).
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residually created from “any authorized increase.””® Moreover, one would have to accept that
the accounting the Companies chose (deferring “any authorized increases™ as “deferred FAC”)
defines the nature of the assets created and prescribes how the assets must be treated for
regulatory purposes. It, however, is axiomatic that accounting does not control ratemaking.
Office of Consumers’ Counsel v. Pub. Util. Comm., 6 Ohio St.3d 377, 379, 453 N.E.2d 673
(1983).

Even if one were to assume argiendo that the deferrals created under the ESP are pure
fuel expenses (which OCC does not concede), that does not preclude the remedy OCC s
seeking. If the deferred expenses are truly fuel expenses, then these expenses could not have
been authorized for recovery through the Commission’s March 18, 2009 ESP I Order, contrary
to Appellees’ claims otherwise.

Under R.C. 4928.143(B)(2)(a) (OCC Appx. 00019), a utility’s electrié security plan
allows automatic recovery of certain costs including the cost of fuel and purchased power,
provided the cost is prudently incurred. Tn order to determine whether a fuel cost is prudently
incurred, an after-the-fact review of the fuel costs must be done. This review consists of
reconciliation between estimated and actual costs, an accounting of fuel costs, and an
examination of whether the fuel costs were “prudently incurred.”®

The after the fact review is conducted annually. Such an annual review is necessary in
order to comply with the statatory language of R.C. 4928.143(B)(2)(a) (OCC Appx. 019),

permitting automatic recovery of the costs of fuel only if the cost is “prudently incurred.” The

2 Gpe Testimony of Companies’ Witness Rousch at 14. (OCC Supp. 157).

2 Gpe for example, In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power
Company and Ohio Power Company, Pub. Util. Comm. No. 09-872-EL-FAC et al., Opinion and
Order (Jan. 23, 2012). (OCC Appx. 170-189).
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annual prudence review is accompanied by an audit, with a procedural schedule for conducting
the audit, and hearing-related activities being established by the Commission.””

Since the approval of the Companies’ ESP 1 rates, quarterly filings have been regularly
made, one annual audit (2009) has been completed,3 ! and another (2010) is unclerway.3 2 Ttisin
the context of these cases that recoverability is determined. A case in point is the Companies’
2009 fuel audit proceeding -- the first of three annual audit proceedings that was explicitly
contemplated in the Companies’ electric security plan case.

There the Commission reviewed the cost of fuel used to gencrale electricity supplied for
2009.3* The Commission ultimately ordered a remedy that OCC and IEU have sought in this
appeal -- it credited the Companies’ fuel deferrals to compensate customers for overpayments
related to a pre-fuel audit period.34 The Commission explicitly determined that the fuel deferrals
cén be reduced on a going forward basis to adjust for a past event -- a 2008 settlement agreement
_- without amounting to retroactive ratemaking.

Had the deferrals been already approved for recovery in the ESP I Order, as Appellecs

claim, no adjustments could have been made to the deferrals in the subsequent audit case. The

deferrals would have been untouchable. The Commission however, recognized that the deferrals

30 Soe Testimony of Witness Strom at 4. (R. 142, Supp. 48).

3 Soe In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and
Ohio Power Company, Pub. Util. Comm. No. 09-872-EL-FAC et al., Opinion and Order (Jan.
23,2012). (OCC Appx. 170-189).

32640 In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and
Ohio Power Company, Pub. Util. Comm. Nos. 10-1286-EL-FAC and 10-1288-EL-FAC,
Application (Sept. 2, 2010).

3 In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and
Ohio Power Company, Pub. Util. Comm. Nos. 09-872-EL-FAC, Opinion and Order (Jan. 23,
2012). (OCC Appx. 170-189).

3 14 at 12. (OCC Appx. 181).
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are not sacrosanct. The deferrals, if considered purely fuel costs, are subject to review in the
annual audit proceedings. They must be so reviewed according to R.C. 4928.143(B)(2)(a),
which only permits recovery if the cost is prudently incusred. In those proceedings the amount
of deferred costs that may be collected from customers is examined to determine, among other
things, if the costs are prudently incurred. If the utility fails to show how the deferred costs were
prudently incurred to generate the electricity supplied under the ESP, the Commission must deny
recovery.

The Commission also argues that the deferrals are untouchable because neither OCC nor
IEU sought a stay of the phase-in portion of the ESP I Order.”® The Commission’s position,
however, ignores one basic fact: the total amount of the deferrals, including carrying charges,
was not decided at the time the ESP I Order was issued, and in fact has yet to be determined.
Thus, the issue is not ripe for a stay,-and indeed the PUCO would likely have argued that
position had a stay of the ESP [ Order been sought.

The issue of how much customers will be expected to pay for deferred fuel costs is being
considered in the Commission’s Deferred Fuel Cost Proceeding. Comments and reply
comments were filed in that proceeding in April, but the Commission has not yet issued a
decision. Thus, it may be procedurally premature to seek a stay of the implementation of these
riders.

In addition, AEP Ohio, in its latest ESP case, has sought a further delay of the
implementation of the phase-in rider to be used for collecting deferred fuel costs from customers.

There, AEP Ohio has asked the Commission 10 delay commencement of the phase-in rider until

35 gee PUCO Brief at 1-2, 29.
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June 2013.%5 Thus, AEP Ohio’s collection of the deferred fuel costs from customers might not
begin for another eleven months, or more.

Nevertheless, OCC has asked the Commission to make collection of the deferrals subject
to refund, as a way to protect consumers.>’ That is the most OCC can do at this time.

Thus, to accept Appellees’ arguments that ESP rates have been fully collected, when the
deferred balance created by the phase-in rates exists, and is subject to adjustment, in multiple
audit proceedings, is unreasonable. It conflicts with the undisputed fact that there is $628
million of deferred revenues created under ESP 1rates. It flouis the Commission’s duty to
exanine the deferred revenues to determine if the deferrals are necessary and the underlying
expenses prudently incurred. And it disregards the fact that the Commission in practice has
ordered decreases to the ESP 1 deferrals. Appellees’ arguments should be rejected.

C. The Court should permit an exception to retroactive ratemaking and order

the PUCO to remedy the unjustified collection of $368 million of POLR
charges from customers.

According to Appellees, Keco is “well-established, settled jurisprudence that should be
applied to this case.”*® The Appellees argue that “Keco is inr:scapa‘ole.”39 But Appellees fail to

recognize that fifty five years have passed since Keco was announced. In these years the

36 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Pub. UtiL. Comm. No. 11-346-EL-SSO et al.,
AEP Ohio Application at 14 (Mar. 30, 2012). (OCC Appx. 764).

37 See In the Matter of the Application of Columbus Southern Power Company for Approval of a
Mechanism to Recover Deferred Fuel Costs Ordered Under Ohio Revised Code 4928.144, Pub.
Util. Comm. Nos. 11-4920-RDR, et al., OCC Comments at 11-15 (Apr. 2, 2012). (OCC Appx.
785).

38 PUCO Brief at 19.
pUCO Brief at 28.
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regulatory structure in Ohio has significantly changed. These significant changes in the law call
into question whether Keco creates an absolute bar to the remedy Appellants seek.

Ohio Supreme Court Justice Douglas, in a concurring opinion written in 1993,
recognized that the prohibition against retroactive ratemaking, construed in Keco, should not be
applied “so absolutely.” Columbus S. Power Co. v. Pub. Util. Comm., 67 Ohio St.3d 535, 550,
620 N.E. 2d 835, 847 (1993). Doing so, he noted, deprives the Commission and the Court of the
flexibility it needs to meet the modern needs of both consumers and utilities. Id. at 549.

According to Justice Douglas, the preferred approach would be to apply the rule with the
presumption that it is valid in a given case. But the facts of each case should be reviewed to
determine whether the presumption should apply or has, for good reason, been effectively
rebutted.*® Id. at 550. Such an approach would allow the Commission and the Court flexibility
in allowing retroactive relief for any number of reasons, including the period of time the case is
on appeal and during the remand period after reversal, and for rate orders containing procedural
or substantive mistakes.

To the extent that the Court determines that the remedy OCC is seeking is retroactive
ratemaking, OCC urges the Court to find there is good reason 1o presume that the rule against

retroactive ratemaking is either not valid or has been rebutted.

W See, e.g., Krieger, The Ghost of Regulation Past: Current Applications of the Rule Against
Retroactive Ratemaking in Public Utility Proceedings, 1991 U. I11. L.Rev. 983, 1045 (1991)
(advocating the approach of Justice Douglas’ and analyzing the rationality and legitimacy of
expectations of the parties and the incentives or disincentives to the utility). This article
preceded Justice Douglas’ opinion and may have been one of the sources that Justice Douglas
drew upon in his opinion.
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First, whether the bar against refroactive ratemaking is valid, post SB 221, is a matter of
debate and a matter this Court has not ruled upDn.41 Justice Douglas once noted that the
principles of retroactive ratemaking do not lie in specific sections of the Revised Code. Id. at
547. Rather in Ohio the bar on retroactive ratemaking has evolved through case law creating
Ohio’s “filed rate doctrine.”*? The source of that doctrine has been two statutes: R.C. 4905.22
(OCC Appx. 749) and 4905.32 (OCC Appx. 750). Under R.C. 4905.22 all rates shall be just and
reasonable and no more than allowed by the PUCO. Under Section 4905.32, a public utility may
not collect a different rate than that specified in such schedules.

Yet, under the express provisions of R.C. 4928.05 (A)(1) (OCC Appx.753), a competitive
retail service (generation) supplied by an electric distribution uiility is not subject to supervision
-~ or regulation by the PUCO under Chapter 4905. This provision has beeq in place since S.B. 3
was passed in 1999. While there is a provision of R.C. Chapter 4905 that continues {0 apply
(i.e., R.C. 4905.06), the General Assembly did not similarly identify either R.C. 4905.22 or
4905.32 as statutes that continue to apply under S.B. 3 and S.B. 221.

In this case, the presumption that the bar against retroactive ratemaking is valid should
not apply given that the statutes which the Ohio filed rate doctrine were developed from no
Jonger apply under R.C. 4928.05(A)(1). Consequently, the Court should construe exceptions
liberally in light of the questionable continued validity of the principle. Exceptions to the

retroactive ban in this case should be examined in light of the “expectations of the parties” in

41 Spe In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 at {12,
(“The appellees respond by arguing that Keco’s rule does not apply in proceedings under the new
statutes of S.B. 221. We need not decide whether Keco continues to apply, as the ruling also
violates a provision of S.B. 221 itself, under R.C. 4928.141(A)”).

# See, e.g., Keco Indus. Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 257,
discussing R.C. 4905.32 and 4903.16. (OCC Appx. 747,750).
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regard to previously approved ESP Irates.®® Additionally, the Court should examine whether the
“retroactivity” would create efficiency “incentives or disincentives to the utﬂity.”44

Here, the period of time the POLR issue has been either “on appeal” in the original ESP 1
appeal45 or subject to remand (and the ensuing appeal), has spanned over three years. There has
been no final order on POLR to speak of as the entire review process has not concluded and will
not conclude until this appeal is resolved. When a rate order is appealed, the legitimate
expectation of the parties should be that the Court may reverse those raies on review, or the court
may remand the issue to the PUCO which could also cause a reversal.

Moreover, the law also creates very limited expectations concerning the finality of the
ESP rates. This is because both the utility and the Commission may terminate the plan, in some
instances even after the ESP rates have been approved and are being collected from customers.

For instance, under the provisions of R.C. 4928.143(C)(2)(a), an electric distribution
utility may unilaterally withdraw its application, thereby terminating it if the Commission
modifies the application. Recently, the Companies did just that, in response to the PUCO

rejecting and disapproving a stipulated ESP, after the stipulated ESP rates were in effect for six

weeks 4® As a result, the stipulated ESP rates were replaced with “continued” rates

BSee, e.g., Krieger, The Ghost of Regulation Past: Current Applications of the Rule Against
Retroactive Ratemaking in Public Utility Proceedings, 1991 U IIl. L.Rev. 983, 1045 (1991)
(analyzing the rationality and legitimacy of expectations of the parties and the incentives or
disincentives to the utlity).

“rd.

% Iy re: Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947
N.E.2d 655.

4 Spe In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143,
Revised Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO
et al., Entry on Rehearing (Feb. 23, 2012). (OCC Appx. 00157).
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implementing the provisions, terms, and conditions of the Company’s previous electric security
plan as approved in ESP L Those ESP I rates are presently in place.47

R.C. 4928.143(F) also vests the electric distribution utility with the unilateral right to
terrinate the plan and immediately file an application to establish the standard service offer
through a market rate offering. Under that statute, if the Commission after conducting the annual
significantly excessive earnings review, orders a refund to customers, the utility may terminate
the plan. The annual review occurs only after the ESP rates have been approved and in effect for
at least a year.

Under R.C. 4928.143(E), the Commission itself may, after a prospective review of a
plan,48 terminate the plan. This prospective review of the plan occurs in the fourth year of the
plan. The Commission may terminate the plan if it determines that the plan will not continue to
be more favorable in the aggregate than an MRO or if the plan is substantially likely to provide
the EDU with a significantly excessive return.

Prohibiting retroactive relief during the appeal process can give Appellees the benefit of
delay in the review process. Tn the previous appeal of the Company’s ESP 1 proceeding, the
timing of the Commission’s final order was such that there was virtually no pot of funds left to
remedy what the Court later determined was retroactive ratemaking.*®

The Court can order a remedy for the unjustified POLR collections. It can avoid the

apparent unfairness that will otherwise result if the Company is permitted to keep funds collected

47 The PUCQ’s contention that “the rates complained of are no longer being charged” (PUCO
Brief at 27) is factually incorrect and misleading.

8 Tg trigger this prospective review the ESP must have a term of more than three years.

9 oo In re: Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 at {
15.
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that were ultimately determined to be lacking any evidentiary support. The Court should reverse
the Commission’s Order on Remand and provide prospective relief to customers by reducing the

phase-in recovery rates for the unjustified POLR charges collected from customers.

IL CONCLUSION

Customers of the Companies paid $368 million in POLR charges from April 2009
through May 2011, The POLR charges were charges the Ohio Supreme Court determined were
not jﬁstified on the basis of the record during the initial phase of the case. And these are the
same charges the PUCO also ruled were not justified in the Remand Order. In the Matter of the
Application of Columbus S. Power Co., Pub. Util. Comm. No. 08-917-EL-SSO, Remand Order
at 18-24 (Oct. 3, 2011). (OCC Supp. 304-310).

OCC asked the PUCO to remedy the effect of the unlawful POLR charges. The PUCO
chose not to. In the near future, customers will be forced to pay residual electric security plan
rates from 2012 through 2018 that reflect the impact of the unjustified POLR charges. To
prevent any further unfairness and to carry out the laws of this state, the Court should reverse the

Commission and order prospective relief for customers.

19



Respectfully submitted,

Bruce J. Weston
(Reg. No. 0016973)
Ohio Consumers’ Counsel

Maureen R. Grady, Counyel of Recorﬂ
(Reg. No. 0020847)
Terry L. Etter

(Reg. No. 0067445)
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-9567 (Telephone) — Grady
(614) 466-7964 (Telephone) - Etter

(614) 466-9475 (Facsimile)

gzady@occ.state.oh.us
etter@occ.state.oh.us

Attorneys for Appellant

20



IN THE SUPREME COURT OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

~ On Remand

Supreme Court Case No. 12-0187

Appeal from the Public Utilities
Commission of Ohio

Case Nos. 08-917-EL-SSO and
08-918-EL-SSO

APPENDIX




Lawriter - ORC - 4903.16 Stay of execution. Page 1 of 1

4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities commission
does not stay execution of such order unless the supreme court or a judge thereof in vacation, on
application and three days’ notice to the commission, allows such stay, in which event the appeilant
shall execute an undertaking, payable to the state in such a sum as the supreme court prescribes, with
surety to the satisfaction of the clerk of the supreme court, conditioned for the prompt payment by the
appellant of all damages caused by the delay in the enforcement of the order complained of, and for
the repayment of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained of, in the event
such order is sustained.

Effective Date: 10-01-1953
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httn:/cades.ohin.eov/ore/4903.16 71612012



Lawriter - ORC - 4905.06 General supervision. Page 1 of 1

4905.06 General supervision,

The public utilities commission has general supervision over all public utilitles within its jurisdiction as
defined in section 4905.05 of the Revised Code, and may examine such public utilities and keep
informed as to their general condition, capitalization, and franchises, and as to the manner in which
their properties are leased, operated, managed, and conducted with respect to the adeguacy or
accommodation afforded by their service, the safety and security of the public and their employees,
and their compliance with all laws, orders of the commission, franchises, and charter requirements.
The commission has general supervision over all other companies referred to in section 4905.05 of the
Revised Code to the extent of its jurisdiction as defined In that section, and may examine such
companies and keep informed as to their general condition and capitalization, and as to the manner in
which their properties are leased, operated, managed, and conducted with respect to the adequacy or
accommodation afforded by their service, and their compliance with all laws and orders of the
commission, Insofar as any of such matters may relate to the costs associated with the provision of
electric utllity service by public utilities in this state which are affiliated or associated with such
compantes. The commission, through the public utilities commissioners or inspectors or employees of
the commission authorized by It, may enter in or upon, for purposes of inspection, any property,
equipment, building, plant, factory, office, apparatus, machinery, device, and lines of any public utility.
The power to inspect includes the power to prescribe any rule or order that the commission finds
necessary for protection of the public safety. In order to assist the commission in the performance of
its duties under this chapter, authorized employees of the motor carrier enforcement unit, created
under section 5503.34 of the Revised Code in the division of state highway patrol, of the department
of public safety may enter in or upon, for inspection purposes, any motor vehicle of any motor
transpartation company or private motor carrier as defined in section 4923.02 of the Revised Code. In
order to inspect motor vehicles owned or operated by a motor transportation company engaged in the
transportation of persons, authorized employees of the mator carrler enforcement unit, division of
state highway patrol, of the department of public safety may enter in or upon any property of any
motor transportation company, &s defined in section 4921.02 of the Revised Code, engaged in the
intrastate transportation of persons.

Effective Date: 09-01-2000; 09-16-2004
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4905.22 Service and facilities required - unreasonable
charge prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utility
shall furnish and provide with respect to its business such instrumentaiities and facliities, as are
adequate and in all respects just and reasonable. All charges made or demanded for any service
rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law
or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or
demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the
commission.

Effective Date: 10-01-1953
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4905.32 Schedule rate collected.

No public utility shall charge, demand, exact, receive, or collect a different rate, rental, toll, or charge
for any service rendered, or to be rendered, than that applicable to such service as specified In its
schedule fited with the public utilities commission which is in effect at the time. No public utility shall
refund or remit directly or indirectly, any rate, rental, toll, or charge so specified, or any part thereof,
or extend to any person, firm, or corporation, any rule, regulation, privilege, or facllity except such as
are specified in such schedule and regularly and uniformly extended to all persons, firms, and
corporations under like circumstances for like, or substantially similar, service.

Effective Date: 10-01-1953
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4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls,
rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful or, with
respect to a natural gas company, projected to be used and useful as of the date certain, in rendering
the public utility service for which rates are to be fixed and determined. The valuation so determined
shall be the total value as set forth in division (C)(8) of section 4909.05 of the Revised Code, and a
reasonable ailowance for materials and supplies and cash working capital as determined by the

commission.

The commission, In its discretion, may include in the valuation a reasonabie allowance for construction
work in progress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the per cent of time eiapsed in construction; the per cent of
construction funds, excluding allowance for funds used during construction, expended, or obligated to
such construction funds budgeted where all such funds are adjusted to reflect current purchasing
power; and any physical Inspection performed by or on behalf of any party, including the commission’s
staff.

A reasonable allowance for construction work in progress shall not exceed ten per cent of the total
valuation as stated in this division, not including such allowance for construction work In progress.

Where the commission permits an allowance for construction work In progress, the doliar value of the
praject or portion thereof included in the valuation as construction work in progress shall not be
included in the valuation as plant In service until such time as the totai revenue effect of the
construction work in progress allowance Is offset by the total revenue effect of the plant In service
exclusion. Carrying charges calcuiated in a manner similar to allowance for funds used during
construction shall accrue on that portion of the project in service but not reflected in rates as plant in
service, and such accrued carrying charges shall be included In the valuation of the property at the
conclusion of the offset period for purposes of division {C)(8) of section 4909.05 of the RRevised Code.

From and after Aprl 10, 1985, no allowance for construction work in progress as it relates to a
particular construction project shall be reflected in rates for a period exceeding forty-eight consecutive
months commencing on the date the initial rates reflecting such allowance become effective, except as
otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in progress as It relates
to a particular construction project shall be tolled if, and to the extent, a delay in the in-service date of
the project is caused by the action or inaction of any federal, state, county, or municipal agency having
jurisdiction, where such action or inaction relates to a change in a rule, standard, or approval of such
agency, and where such action or inaction is not the result of the failure of the utility to reasonably
endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes into service, the commission shall
exclude, from the date of expiration, the allowance for the project as construction work in progress

000751
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from rates, except that the commission may extend the expiration date up to twelve months for good
cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated construction of a
project for which it was previously permitted a construction work in progress allowance, the
commission immediately shall exclude the allowance for the project from the valuation.

In the event that a construction work in progress project previously included in the valuation is
removed from the valuation pursuant to this division, any revenues collected by the utility from its
customers after Apri! 10, 1985, that resulted from such prior inclusion shall be offset against future
revenues over the same period of time as the project was included in the valuation as construction
work in progress. The total revenue effect of such offset shall not exceed the total revenues previously

collected.

In no event shall the total revenue effect of any offset or offsets provided under division {A)(1) of this
section exceed the total revenue effect of any construction work in progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division {(AY1)
of this section;

(3) The dollar annual return to which the utility is entitied by applying the fair and reasonable rate of
return as determined under division {A)(2) of this section to the valuation of the utllity determinad
under division {A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period used for the
determination under division (C)(1) of this section, less the total of any interest on cash or credit
refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the
commission, be computed by the normalization methed of accounting, provided the utility maintains
accounting reserves that reflect differences between taxes actually payable and taxes on a normalized
basis, provided that no determination as to the treatment in the rate-making process of such taxes
shaill be made that will result in loss of any tax depreciation or other tax benefit to which the utility
would otherwise be entitled, and further provided that such tax benefit as redounds to the utiiity as a
resuit of such a computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility
and the defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section 5727.391 of the
Revised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the company,
used to fund any dividend or distribution, or utilized for any purposes other than the defraya! of the
allowable operating expenses of the company and the defrayal of the ailowable expenses of the
company in connection with the installation, acquisition, construction, or use of a compliance facility.
The amount of the tax credits granted to an electric light company under that section for Chio coal
burned prior to January 1, 2000, shall be returned to its customers within three years after initially
claiming the credit through an offset to the company'’s rates or fuel component, as determined by the
commission, as set forth in schedules filed by the company under section 4905.30 of the Revised
Code. As used in division (A)(4)(b) of this section, “compliance facility” has the same meaning as in
section 5727.391 of the Revised Code.
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(B) The commission shail compute the gross annual revenues to which the utility is entitied by adding
the dollar amount of return under division {A)(3) of this sectlon to the cost, for the test period used for
the determination under division (C)(1) of this section, of rendering the public utility service under
division (A)(4) of this section.

(C)(1) Except as provided in division (D) of this section, the revenues and expenses of the utility shall
be determined during a test period. The utility may propose a test period for this determination that is
any twelve-month period beginning not moare than six months prior to the date the application is filed
and ending not more than nine months subsequent to that date . The test period for determining
revenues and expenses of the utility shall be the test period proposed by the utility, unless otherwise
ordered by the commission.

(2) The date certain shali be not later than the date of filing, except that it shall be, for a natural gas
company, not later than the end of the test period.

(D) A natural gas company may propose adjustments to the revenues and expenses to be determined
under division (C){(1) of this section for any changes that are, during the test period or the twelve-
month perfod immediately following the test period, reasonably expected to occur. The natural gas
company shall identify and quantify, individuaily, any proposed adjustments. The commission shall
incorporate the proposed adjustments into the determination if the adjustments are just and
reasonable.

(E) When the commission is of the opinion, after hearing and after making the determinations under
divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental, schedule, classificatlon, or
service, or any joint rate, fare, charge, toll, rental, schedule, classification, or service rendered,
charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, is, or will
be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in vioiation of law, that the
service is, or will be, inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by
any such public utility are insufficient to yield reasonable compensation for the service rendered, and
are unjust and unreasonable, the commission shall:

(1) with due regard among other things to the value of all property of the public utility actually used
and useful for the convenlence of the public as determined under division (A)(1) of this section,
exciuding from such value the value of any franchise or right to own, operate, or enjoy the same in
excess of the amount, exclusive of any tax or annual charge, actually paid to any political subdivision
of the state or county, as the consideration for the grant of such franchise or right, and excluding any
value added to such property by reason of a menopoly or merger, with due regard in determining the
dollar annual return under division {A)(3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) with due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a
cost of debt equal to the actual embedded cost of debt of such public utllity,

(b) But not inciuding the portion of any periodic rental of use payments representing that cost of
property that is included in the valuation report under divisions (CY4) and (5) of section 4909.05 of
the Revised Code, fix and determine the just and reasonable rate, fare, charge, toli, rental, or service
to be rendered, charged, demanded, exacted, or collected for the performance or rendition of the
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service that will provide the public utility the allowable gross annual revenues under division (B) of this

section, and order such just and reasonable rate, fare, charge, toli, rental, or service to be substituted

for the existing one. After such determination and order no change in the rate, fare, toli, charge,

rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or

changed by such public utility without the order of the commission, and any other rate, fare, toll,
- charge, rental, classification, or service is prohibited.

{F) Upon application of any person or any public utility, and after notice to the parties in interest and
opportunity to be heard as provided In Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923,
of the Revised Code for other hearings, has been given, the commission may rescind, alter, or amend
an order fixing any rate, fare, toll, charge, rental, classification, or service, or any other order made by
the commission. Certified copies of such orders shall be served and take effect as provided for original
orders.

Amended by 129th General Assembly File No. 20, HB 95, g§ 1, eff. 9/9/2011.

Effective Date: 11-24-1999
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4928.05 Extent of exemptions.

(A)(1) On and after the starting date of competitive retall electric service, a competitive retail electric
service supplied by an electric utility or electric services company shall not be subject to supervision
and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public
utilities commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,
except sections 4905.10 and 4805.31, division {B) of section 4905.33, and sections 4905.35 and
4933,81 to 4933.90 ; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code
only to the extent related to service reliability and public safety; and except as otherwise provided in
this chapter. The commission’s authority to enforce those excepted provisions with respect to a
competitive retail electric service shali be such authority as s provided for their enforcement under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter. Nothing in
this division shall be construed to limit the commission's authotity under sections 4928.141 to
49728.144 of the Revised Code. On and after the starting date of competitive retail electric service, a
competitive retail electric service supplied by an electric cooperative shail not be subject to supervision
and requlation by the commission under Chapters 4901. to 4909., 4933., 4935, and 4963. of the
Revised Code, except as otherwise expressly provided In sections 4928.01 to 4928.10 and 4928.16 of
the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retall electric
service supplied by an electric utility shail be subject to supervision and regulation by the commission
under Chapters 4901, to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter, to the
extent that authority is not preempted by federal law. The commission’s authority to enforce those
provisions with respect to a noncompetitive retail electric service shall be the authority provided under
those chapters and this chapter, to the extent the authority is not preempted by federal law.
Notwithstanding Chapters 4905. and 4909. of the Revised Code, commission authority under this
chapter shall include the authority to provide for the recovery, through a reconcilable rider on an
electric distribution utility’s distribution rates, of all transmission and transmission-related costs,
including ancillary and congestion costs, imposed on or charged to the utllity by the federal energy
requlatory commission or & regional transmission organization, independent transmission operator, or
similar organization approved by the federal energy regulatory commission. The commission shall
exercise its jurisdiction with respect to the delivery of electricity by an electric utility in this state on or
after the starting date of competitive retail electric service so as to ensure that no aspect of the
delivery of electricity by the utility to consumers in this state that consists of a noncompetitive retail
electric service is unregulated. On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and regulation by the
commission under Chapters 4801. to 4909., 4933., 4935., and 4963, of the Revised Code, except
sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission’s authority to enforce
those excepted sections with respect to a noncompetitive retail electric service of an electric
cooperative shall be such authority as is provided for their enforcement under Chapters 4933. and

4935, of the Revised Code.

(B) Nothing In this chapter affects the authority of the commission under Title XLIX of the Revised
Code to regulate an electric light company in this state or an electric service supplied in this state prior
to the starting date of competitive retail electric service.

Effective Date; 10-05-1999; 2008 $8221 07-31-2008
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4928.142 Standard generation service offer price -
competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division {A) of section
4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shail be determined through a competitive bidding process that provides for
all of the following:

(a) Open, fair, and transparent competitive soilcitation;
(b) Clear product definition;
(c) Standardized bid evaluation criteria;

{d) Oversight by an independent third party that shall design the solicitation, administer the bidding,
and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the seiection of the least-cost bid winner or winners. No
generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shail modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster
supplier participation in the bidding process and shail be consistent with the requirements of division
(A)(1) of this section,

(8) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this
section, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the commission prior to the effective date of the
commission rules required under division {AX2) of this section, and, as the commission determines
necessary, the utility shall immediately conform its filing to the rutes upon their taking effect. An
application under this division shall detail the electric distribution utility’s proposed compliance with the
requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this
section and demonstrate that ail of the following requirements are met:

{1) The electric distribution utility or its transmission service afflliate belongs to at ieast one regional
transmission organization that has been approved by the federal energy regulatory commission; oF
there otherwlise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take
actions to identify and mitigate market power or the electric distribution utility’s market conduct; or 2
similar market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for deiivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application’s filing date, shall
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determine by order whether the electric distribution utility and its market-rate offer meet all of the
foregoing requirements. If the finding Is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one oF more requirements, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission’s satisfaction; otherwise, the electric distribution utility shall
withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous fling under this section and section
4928.143 of the Revised Code, the utility shali not initiate its competitive bid until at least one hundred
fifty days after the filing date of those applications,

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and {B) of this
section, including for the purpose of division (D) of this section, the commission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility's standard service offer uniess the
commission, by order issued before the third calendar day following the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the following criteria were

not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon
was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load Is bid upon by one or more persons other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the
competitive bidding process or to procuring generation service to provide the standard service offer,
including the costs of energy and capacity and the costs of all other products and services procured as
a result of the competitive bidding process, shall be timely recovered through the standard service
offer price, and, for that purpose, the commission shall approve @ reconciliation mechanism, other
recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used and
useful in this state shall require that a portion of that utility’s standard service offer load for the first
five years of the market rate offer be competitively bid under division (A) of this section as follows: ten
per cent of the load in year ong, not more than twenty per cent in year two, thirty per cent In year
three, forty per cent in year four, and fifty per cent in year fjve. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years ong through five. The
standard service offer price for retail electric generation service under this first application shall bea
proportionate blend of the bid price and the generation service price for the remaining standard service
offer load, which latter price shall be equal to the electric distribution utility’s most recent standard
service offer price, adjusted upward or downward as the commission determines reasonable, refative
to the jurisdictional portion of any known and measurable changes from the level of any one or more
of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utliity’s prudently incurred cost of fue!l used to produce electricity;

(2) Its prudently incurred purchased power costs;
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(3) Its prudently incurred costs of satisfying the supply and demand portfolic requirements of this
state, including, but not {imited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration
of the derating of any facility associated with those costs. In making any adjustment to the most
recent standard service offer price on the basis of costs described in division (D) of this section, the
commission shail include the benefits that may become available to the electric distribution utility as a
result of or in connection with the costs included in the adjustment, including, but not limited to, the
utility’s receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also determine how such
adjustments will affect the electric distribution utility’s return on common equity that may be achieved
by those adjustments. The commission shall not apply its consideration of the return on commaon
equity to reduce any adjustments authorized under this division unless the adjustments will cause the
electric distribution utility to earn a return on common equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur
shall be on the electric distribution utility. Additionally, the commission may adjust the electric
distribution utility’s most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility’s financial
integrity or to ensure that the resulting revenue available to the utility for providing the standard
service offer is not so Inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has
the burden of demonstrating that any adjustment to its most recent standard service offer price is
proper in accordance with this divislon.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the
electric distribution utility’s standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made
not more often than annuaily, and the commission shall not, by altering those proportions and in any
event, including because of the length of time, as authorized under division (C) of this section, taken
to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such aiteration
shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under
this division. :

(F) An electric distribution utility that has received cornmission approval of its first application under
division {C) of this section shall not, nor ever shall be authorized or required by the commission to, file
an application under section 4928.143 of the Revised Code.

Effective Date: 2008 SB221 07-3 1-2008; 2008 HB562 09-22-2008
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant
to Section 4928.143, Revised Code, in the
Form of an Electric Security Plan.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Revised Code.

e s’ gt et e Vo ” naet® et st

Case No. 11-346-EL-550
Case No, 11-348-EL-850

Case No. 11-349-EL-AAM
Case No. 11-350-EL-AAM

Case No. 11-4920-EL-RDR
Case No. 11-4921-EL-RDR

ENTRY ON REHEARING

(1)  On January 27, 2011, Columbus Southern Power Company and
Ohio Power Company {jointly, AEP-Chio)? filed an application
for a standard service offer pursuant to Section 4928.141,
Revised Code. The application was for an electric secuxity plan

in accordance with Section 4928.143, Revised Code.

(2) On September 7, 2011, a Stipulation and Recommendation
(Stipulation) was filed by AEP-Ohio, Staff, and other parties to
resolve the issues raised in several cases

Commission, including the above captioned cases.

(3)  On December 14, 2011, the Commission issued its Opinion and

Order, adopting the Stipulation, with modifications.

pending before the

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of Columbus
Southern Power Company into OP, effective December 31, 2011. In the Matter of the Application of Ohio
Power Company and Columbus Southern Power Company for Authority to Merge and Related Approvals, Case

No. 10-2376-EL-UNC.
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On February 23, 2012, the Commission issued its Entry on
Rehearing determining that the Stipulation, as a package, did
not benefit ratepayers and the public interest and, thus, did not
satisfy the three-part test for the consideration of stipulations.
The Commission directed AEP-Chio to file its proposed tariffs
to continue the provisions, terms, and conditions of its previous
electric security plan no later than February 28, 2012,

On February 28, 2012, AEP-Ohio submitted its proposed
compliance tariffs containing the provisions, terms, and
conditions of its previous electric security plan, as approved in
In the Matter of the Application of Columbus Southern Power
Company and Ohio Power Company for Authority to Establish a
Standard Service Offer Pursusnt to Section 4928.143, Revised Code,
in the Form of an Electric Security Plan, Case No. 08-917-EL-SSO
et al. (ESP I). The Industrial Energy Users-Ohio (IEU-Ohio),
Ormet Primary Aluminum Corporation (Ozmet), the Ohio
Consumers Counsel and the Appalachian Peace and Justice
Network (OCC/APJN), and FirstEnergy Solutions (FES) filed
objections to various parts of AEP-Ohio’s proposed compliance
tariffs, including the implementation of the phase-in recovery
rider (PIRR), which was contained within the proposed tariffs.

AEP-Ohio filed revised tariffs on March 6, 2012, that reinserted
terms and conditions that were omitted from the proposed
tariffs filed on February 28, 2012.

On March 7, 2012, the Commission issued an entry (March 7
Entry) approving the tariffs in part and ordered AEP-Ohio to
file new tariffs removing the PIRR and deferring consideration
of AEP-Ohio’s application to establish the PIRR to In re
Columbus Southern Power Company, Case No. 11.4920-EL-RDR
and In re Ohio Power Company, Case No. 11-4921-EL-RDR
(jointly Deferred Fuel Cost Cases)-

On March 14, 2012, AEP-Ohio filed an application for rehearing
of the March 7 Entry. AEP-Ohio asserts that the Commission’s
refusal to allow the PIRR to become immediately effective
violates the Commission’s decision in the ESP I order. AEP-
Ohio opines that ESP [ authorized the recovery of the fuel cost
deferrals beginning in 2012 and continuing through 2018, AEP-
Ohio contends that the Commission also violated Sections
4928143(C)(2)(b) and 4928144, Revised Code. ~AEP-Ohio
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believes these provisions require the Commission to ensure the
recovery of the fuel cost deferrals as set forth in the ESP [
proceedings. In AEP-Ohio’s last two assignments of error, the
Companies argue that the March 7 Entry should have
authorized the PIRR to continue to incorporate a weighted
average cost of capital carrying charge. AEP-Ohio also asserts
that the Commission erred by failing to order the PIRR be
enabled to recover the deferred fuel expense on a gross-of-tax
basis, consistent with the ESP [ order.

On March 21, 2012, Ormet filed a memorandum contra AEP-
Chio’s application for rehearing. In its memorandum, Ormet
explains that the March 7 Entry is not inconsistent with the ESP
I order, as the Commission did not approve any specific
recovery mechanism but rather, created a general approval of
the future recovery of deferred fuel costs. Ormet points out
that, even if the ESP I order had created a cost recovery
mechanism, there is no language requiring that specific
mechanism be effective by a certain date.

On Marxch 26, 2012, FES filed a memorandum contra AEP-
Ohio’s application for rehearing. In its memorandum, FES
argues that the ESP I order authorized a collection of any
deferrals, if necessary, thus indicating a separate proceeding or
assessment would occur as to the collection of the deferrals.
Further, FES points out that there is no language within the
ESP I order permitting AEP-Ohio to automatically begin
recovery in the beginning of 2012; thus, nothing precludes
AEP-Ohio from recovering deferrals from the 2012 to 2018 time
frame. FES also states that the Commission’s March 7 Entry
does mnot violate Sections 4928.143(C)(2)(b) and 4928.144,
Revised Code, as nothing within the March 7 Entry precludes
AEP-Ohio from collecting the deferrals authorized in ESP I
order.

OCC/APJN filed a memorandum conira AEP-Ohio’s
application for rehearing on March 26, 2012. OCC/APJN claim
that there is nothing within either the ESP I order or Ohio law
that requires ¢he PIRR to be immediately collected by a set date.
OCC/APJN argue that the March 7 Entry explained that the
jssues surrounding the PIRR would be addressed in the
Deferred Fuel Cost Cases. Further, OCC/ APIN note that, as there
is no Commission precedent or state law requiring the
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Commission to permit AEP-Ohio to recover PIRR charges after
rejecting the Stipulation, it was not necessary for the
Commission to address the weighted average cost of capital for
carrying charges or collection of the deferred fuel expenses ona
gross-of-tax basis.

On March 26, 2012, IEU-Ohio filed a memorandum contra
AEP-Ohio’s application for rehearing of the March 7 Entry.
IEU-Ohio explains that the Commission properly ordered AEP-
Ohio to exclude the proposed PIRR rates, and nothing within
Sections 4928.143(C)(2)(b) or 4928.144, Revised Code, requires
the Commission to immediately implement the PIRR. IEU-
Ohio opines that since the Commission did not permit the PIRR
to be filed within the tariffs, the Commission did not need to
address the amortization rate of the ESP [ order deferrals.

The Commission finds that AEP-Ohio’s application for
rehearing of the March 7 Entry should be denfed. While the
March 7 Entry ordered AEP-Ohio to remove the PIRR from its
proposed tariffs filed before the Commission, the March 7
Entry did not preclude AEP-Ohio from the recovery of fuel cost
deferrals with carrying costs but rather, provided that the PIRR
recovery will be addressed in the Deferred Fuel Cost Cases.
While the Commission’s order in the ESP I proceedings permits
AEP-Ohio to seek recovery of fuel cost deferrals from 2012 to
2018, it did not establish a rider or other tariff provision for
AEP-Ohio to recover deferred fuel costs or set a hard deadline
for when recovery shall begin. To the contrary, as FES points
out, in the ESP [ order, the Commission explicitly provided
that any recovery shall occur as necessary, indicating the
Commission would conduct an additional analysis to
determine the appropriate recovery of fuel cost expenses
incurred plus carrying costs. AEP-Ohio’s mischaracterization
of both the language within the March 7 Entry and the ESP I
order unravels its other assignments of error, as the
Commission cannot violate Sections 4928144 and
4928.143(C)(2)(b), Revised Code, when the March 7 Entry is
entirely consistent with its order in the ESP I proceedings.
Further, AEP-Ohio’s arguments that the March 7 Entry failed to
order the PIRR to incorporate a weighted average cost of
capital carrying charge or permit AEP-Ohio to recover the
deferred fuel expense ona gross-of-tax basis should be rejected,
as both arguments are premature and will be addressed in the
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Deferred Fuel Cost Cases, as egtablished in the March 7 Entry.
Accordingly, AEP-Ohio’s application for rehearing of the
March 7 Entry is denied.

It is, therefore,

ORDERED, That AEP-Ohio’s Application for Rehearing of the March 7 Entry be
denied. Itis, further,

ORDRED, That a copy of this endry on rehearing be served on ail parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

O haiifd T

Chery! L. Roberto

JIT/sc
Entered in the Journal

APR 11 2012

Mﬁmzfmﬁ

Barcy F. McNeal
Secretary
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_ BEFORE.
THE PUBLIC UTILITIES COMMISSION OF CHIO

Tn the Matter of the Application of

}
Columbus Southern Power Company and )]
Ohio Power Compaay for Authority to } Cage No. 11-346-EL-$S0O
Establish a Standard Sexvice Offer ) Case No. 11-348-EL-880
Pursuant to §4928.143, Ohio Rev. Code, )
in the Form of an Electric Secarity Plan. 3
In the Matter of the Application of );
Columbus Southern Power Company and ) Case No. 11-349-EL-AAM
Ohio Power Company for Approval of ) Case No. 11-350-EL-AAM
Certain Accouating Authority )

OHIO POWER COMPANY'S

MODIFIED ELECTRIC SECURITY PLAN

L AEP Ohio’s current Standard Service Offer rates

Through a March 18, 2009 Opinion and Order and a July 23, 2009 Entry on Rehearing in
Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, the Conumnission approved a modified Electric
Security Plan (ESP) to be in effect for AEP Ohio from 2009 through the end of 2011, Although
the Commission approved a new ESP for AEP Obio in its December 14, 2011 Opinion and
Order, the Commission subsequently reversed its decision and rejected the ESP in its February
23, 2012 Eniry on Rehearing. Citing § 4928.143(C}(2)(b), Revised Code, the Commission
issued a March 7, 2012 Estry approving tariffs that reinstituted the first ESP rate plan effective
March 9, 2012.

During the period leadmg up to December 31, 2011, Columbus Southern Power
Company (CSP) and Ohio Power Company (OPCo) were separate subsidiary electric utility
operating companies of American Electric Power Company, Inc. (AEP) though they conducted
their combined business in Ohio as “AFP Ohio.” On December 31, 2011, after recelving
approvals from the Public Utilities Commission of Ohio (Conunission) and the Federal Energy

Regulatory Comnission, CSP merged with OPCo with OPCo being the surviving entity.

000764



As relevant to this application, OPCo (generally referred to herein as “AFP Chio”) is an “electric
distribution utility,” “electric light company,” “electric supplier” an electric utility” as those
terms are defined in §4928.01 (A) (6), (7), (10) and (11), Ohio Rev. Code, respectively.

Through a March 7, 2012 Entry in Case No. 10-2376-EL-UNC, the Commission reiterated its
approval of the merger and provided that CSP and OFCo rate zones would be maintained unfii
they are modified in another proceeding. As set forth in Company witness Roush’s Exhibit
DMR-4, AEP Ohio proposes in connection with the modified ESP that several rates be changed
from having separate rate zones fo being unified rates for all AEP Ohio customers.

1. Summary of the Modified Electric Security Plan and Requested
Reltef

An electric distribution utility (EDU) may comply with §4928.141(A)'s standard service
offer (SSO) requirement through either a market rate offer (MRO), pussuant to §4928.142, Chio
Rev. Code, ot an ESP, pursuant fo 4928.143, Ohio Rev. Code. Pursuant to § 4928.143, Ohio
Rev. Code and as set forth in,geatm; detail below, AEP Ohio is proposing an ESP to fulfill its
obligation to provide an SSO under §4928.141, Ohio Rev. Code. The Applicant seeks the
Commission's approval of an ESP based on §4928.143, Ohio Rev. Code, and Rule 4901:][-35,
Ohio Admin. Code, for a term commencing on June 1, 2012 and ending May 31, 2015.

The Company has approached the modified ESP in a susnner that is consistent with S.B.
221. For example, the ESP addresses a range of issues that are broader than simply focusing on
the SSO for competitive retail electric services. The Company’s ESP, as described in this
application and in supporting Company testimony, also address provisions regarding their
distribution service (See §4928.143 (B) (2) (d) and (h), Ohio Rev. Code); provisions that
promote retail electric competition, including highly discounted capacity chiarges; economic
development and job retention (See $54928.02(N), 4928.143 (B) (2) (i) and 4905.31 (E), Ohio
Rev. Code); the alternative energy resource requirements of §4928.64, Ohio Rev. Code; the

1
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energy efficiency requirements of §4928.66, Ohio Rev. Code (See also §84928.143 B) (2) ().
and 4905.31 (E), Ohio Rev: Code); preserving and expanding the development of competition
for retail electric services in its testitory in accordence with §4928.02(B) and (C), Chio Rev.
Code; and other matters. That being said, the primary focus of the application concerns S50
pricing issues.

The modified ESP which addresses this broad range of issues will have the effect of
stabilizing and providing certainty regarding retail electric service (§4928.143 (B} (2) (4), Ohio
Rev. Code) and is “more favorable in the aggregate as compared to the expected results that
would otherwise apply under section 4928.142 of the Revised Code.” {§4928.143, (C) Ohio Rev.
Code). The terms of the modified ESP offer AEP Obio customers financial stability and
reasopable electricity rates while offering investors some measine of Bnancial stability. Fach of
the major components of the médiﬁed ESP is critical to AEP Ohbio’s future and need to be
addressed in order for the Company to remain in trapsition to a fully competitive auction-based
SSO. Through a separate application, AEP Chio is proposing to implement structural corporate
separation, including the transfer of generation assets at net book value to an affiliated generation
company. Legal corporation separation, along with termination of the AEP Inferconnection
Agreement (also known as the AEP Pool), are needed in order to facilitate the quick transition to
an auction-based SSO and implerent a permanent and fully competitive structure for AEP Ohio.

Accordingly, as set forth below in greater detail, AEP Ohio requests that the
Commission:

1. approve the proposed ESP without modification, mcluding all accounting
authority needed to implement the proposed riders and other aspects of the ESP as
proposed;

2. approve new rates under the modified ESP effective with the first billing cycle of

Tune, 2012 and continuing through the last billing cycle of May, 2015: and
3
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3. approve the separate application for structural corporate separation.

- {IL. Filing Requirements of Rule 4901:1-35.-03(C), Chio Admin: Code'

A. Description of Supporting Testimony

A more complete description of and support for the modified ESP is provided through the

testimony of the Company witnesses listed in the following table, with each witnesses’ subjects

also being referenced in the table.

Whness General Subject Aven Geueral Description of Testimony
Robest Crverview of the ESP ¢ Overview of the AEP Ohio modified
Powers ESP
e Capaciiy price overview
& Retail Stability Rider
s Auction process overview
& Corporate separation overview
» Integrated package of tenms and
conditions
Selwyn Genesal Policy Wiiness o Advancement of state policies
Digs o Components of the wodified ESP riders
+ Aliemative Energy Standards
» Phase In Recovery Rider
Plalip . Capacity Plan » PFRR/Capacity obligation
Melson Corporate Separation o Transfer of AEP Uhio generation assets
Fuel Adjustment Clavse (FAC) | Cost Recovery Mechasisms for fuel.
Generation resource rider (GRR) senewable energy credits. new capacity,
Alternative energy rider (AER) and pool termination
Pool termination & modification
Dlavid Tariffs and Rate Design » Modifications to the tariffs, ferms and
Roush Customer Rate Impacts condigons of service
® Design of the proposed rates and riders
+ Implessentaiion and bill impacts
Willism Cppacity Pricing s Two tizred capacity priciog
Allen Distribution Investment Rider (DIR) | o Description of how the DIR will finction
Retail Stability Rider (RSR) and the DIR revenue requirenent
Detailed Implementation Plan (DIP) | o Need for and basis for the RSR
» Customer switching levels
Lawrs Agaregate Merket Rate Offer (MO} | ¢ Aggregate MRO test
Thomas Test » Competitive benchinark price
development
Rence AEP Ohio’s Capital Structure » Capitalization. weighted average cost of
Hawkins Securitization of Deferred Fuel capital (WACC), and carrying costs
Updated credit agency seporis » Rationsle and benefits of securitization
of Deferred Fuel
+ Recent credit agency reports indicate the
negative impact of the revoked ESP on
the Compeny’s credit
Oliver Pro-forma financis] statements » Forecast methodology
Sever # Tosecast asswmptions and results
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“Witmess | General Subject Area " General Description of Testlsouy

Thomas Regulatory acconating » Regulatory accovuting details for

Mitchell * |- . _ cod riderk , .

o Regulatory accounting for funwe
recovery of deferrals ‘
Thomas Dietmibution investient Rider (DIR) | » Overview and description of the

Kiripatrick | Enhanced Service Reliability Rider Distribution  nvestment vider, which

(ESRR} includes investment in Distribution
Sterzn Damage Recovery Mechanism PrOgIREns
midSMART® & Vegetation progmm,  gridSMART®
program, snd siorm damage
Tay Hequest pradency for cost recovery | o Company's  expenience in remewnble

Guadirey of the Thnber Rosd wind renewsble energy
energy power parchase agreement | »  Ohio renswable emergy market

(REPA) s Timber Road wind REPA
Frank Capacity Markets and the Reliability | o Detailed discussion of PIM  capacity
Graves Pricing Model 1 market

B. Pro Forma Financial Projections of the Effect of the Modified ESP
Pro forma financial projections of the effect of the modified ESP for the duration of the
ESP are presented in the testimony of Company witness Sever as past of Exhibit OJS-2 and the
assumptions made and methodologies used in deriving the pro forma projections are listed in
Exhibit OJS-1.
C. Projected Rate Impacts of the Modified ESP
Projected rate impacts by customer class/rate schedules during the ESP are contained in
- the testimony of Company witness Roush and Exhibit DMR-1.
1. Description of the Corporate Separation Plan and Demonstration that the
Plan Complies with §4928.17, Ohio Rev. Code and Rale 4961:1-37, Chio
Admin. Code
AEP Ohio provides a description of its corporate separation plan, to be adopted pursuant
to §4928.17, Ohio Rev. Code, through a separate application filed concurrently with the
modified ESP (Case No. 12-1126-EL-UNC) and cross referenced in the testimony of Company
witnesses Powers and Nelson filed in support of the modified ESP. After more than a decade of
following the provisional approach of functiopal corporate separation, the Company submits that
it is time to fully and finally implement the goal of §4928. 17, Ohio Rev. Code. Though the

5
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Company is requesting specific amendments to the corporate separation plan as past of a separate
docket, approval of full structural separation (i.e., generation divestiture) is a ceitical and
necessary prerequisite for the Company’s modified ESP proposal fo transition toward and
inplement an auction-based S50. |
E. Status of the Operstiopal Support Plan
Pursuant to Rule 4901:1-35-03(C){(5), Obio Admin. Code, AEP Chio states that its
Operational Support Plan has been implemented and that it is not aware of any onistanding
problems with its implementation.
¥F. Description of How the Company Addresses Govémmental Aggregation
and Implementation of Divisions (M), (J), and {K) of §4928.20, Chio Rev.
Code and the Effect on Large-Scale Governmental Aggregation of
Unavoidable Generation Charges
For the modified ESP, the Company’s plan for addressing governmental aggregation
programs and the implementation of divisions (1), (7), and (K) of §4928.20, Chio Rev. Code, and
the e_ﬁ"e_ct on large-scale governmental aggregation of any unavoidable generation charges, is to
preserve and expand retail competition opportunities through discounted capacity pricing in
support of shopping load and an expedited transition to a fully competitive, auction-based SSO
structure. The Company’s proposed nonbypassable genemtion charges do not have an adverse

impact on large-scale governmental aggregation.

C. State Policies Enumerated in §4928.02, Ohio Rev. Code, Are Advanced by
the Modified ESP

A detailed account of how the modified ESP is consistent with and advances the policies
of this state enumerated in §4928.02(A) through (N), Ohio Rev. Code, is provided by Company
witness Dias.

H. Statement Regarding Qualifying Transmission Entity
OPCo and AEP Ohio Transmission Company, Inc. are members of PYM Interconnection,

which is a qualifying transmission entity, as that term is used in §4928.12, Ohio Rev. Code.
8
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1 Executive Summary
An executive sussmary of the modified ESP is included in the testimony of Company

wilmess Powers and Exhibit RFP-1.

IV. Standard Service Offer Rate Provisions of the Modified ESP
A. Generation Rates
1. SSO Generation Service Rider (base generation rate)

In order to minimize overall rate impacts on individual customers and help stabilize non-
fel generation SSO rates, OPCo is proposing as part of a comprehensive ESP package of terms
and conditions to freeze current non-fuel generation rates until such time as those rates are
established through a competitive bidding process. AEP Ohio is proposing to bundle the current
Envix_:onmental Tavestment Carrying Charge Rider (EICCR) and the base generation rates for the
CSP and OPCo rate zones, respectively, such that the EICCR would no longer exist. Under this
approach, no customer taking SSO service will see a change- in gpon-fiel generation charges
during the entire pre-auction ESP period. The base generation rates are discussed in Company
witness Roush’s testimony and shown in Exhibit DMR-1.

2. Fuel Adjustment Clause

The proposed ESP includes continuation and modification of a bypassable Fuel
Adjustment Clause (FAC), as discussed in the testimony of Company witnesses Nelson and
Mitchell. The Company is proposing to modify the FAC by removing renewable energy credits
{RECs) currently recorded in Account No. 557 from the FAC, and recovering this expense
through a new Alternative Energy Rider, which is discussed separately below. In addition,
bundled purchased power products, or REPAs, currently recorded in Account No. 555, will be
split into their REC and non-REC components. The REC component will be recovered through
the AER and the non-REC portion will continue to be recovered through the FAC. The

7
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Cowpany also proposes to unify the rates for each FAC rate zone into a single set of merged..
rates; on a delayed basis as discnssed in the testimony of Company witness Roush. A swmmary
and brief description of the types of fuel costs encompassed within the proposed FAC 1s found m
the testimony of Company witness Nelson and Exhibit PIN-4, as is' 'a description of the plants
that the cost pertains to and a narmative pertaining to the procirement policies and procedures.

3. Alternative Energy Rider

The modified ESP inctudes establishment of a bypassable Alternative Energy Rider
(AER). The Company is proposing to begin recovery of REC expense via the AER instead of
the FAC starting in the modified ESP. REC expense is the identified renewable value of cost
associated with acquiring or creating renewable energy. The energy and capacity costs of
renewable energy rescurces would continue to be recovered throngh the FAC. Additional details
on the proposed rider are discussed in the testimony of Company witnesses Nelson and Mitchell.

4. Generation Resource Rider

The Generation Resousce Rider (GRR) is a new nonbypassable rider designed to collect
the costs associated with AEP. Ohio’s investment in generating facilities in accordance with
§4928.143 (B) (2) {c), Ohio Rev. Code. This proposed rider is nonbypassable and is designed to
recover renewable and alternative capacity additions, as well as, more traditional capacity
constructed or financed by the Company and approved by the Commission. The rider will be
established as a placeholder rider, such that any charges inchuded in the GRR will need to be
approved in a separate Commission proceeding during the term of the modified ESP.

The proposed Turning Point solar project will be the first capacity resource addition to be
included in the GRR, if approved. After the Commission first determines need for the Tuming
Point facility in the pending Long-Term Forecast Report proceeding (Case Nos. 10-501-EL-FOR
and 10-502-EL-FOR), the Company will make a separate EL-RDR fiting proposing the rate level

for the nonbypassable charge for the life of the facility. To the extent it is necessary to
8
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jmplement the above-described approach, the Company requests a waiver of Rule 4901:1-35-
03(C)(3) or (C){(9)(b), Ohio Admin. Code.
5, Interruptible Service Rates

The modified ESP includes modification and continuation of Interruptible Service Ratés.
The credit under Rider IRP-D will be the current base generation rate demand charge discount
smder Schedule TRP-D relative to Schedule GS-4 adjusted upward to reflect the roll-in of the
EICCR, which is consistent with AEP Ohio’s proposa} for all other base generation rates. Upon
approval of the RSR, AEP Ohio is willing to increase the IRP-D credit to $8.21 per k'W-month.
I approved, this increased level of credit would reduce the base generation revenues and would
be reflected in the RSR. Additional details on interruptible sexvice rates are discussed in the
testimony of Company witness Roush.

AEP Ohio’s existing interruptible service offerings are being restructured to reflect the
transition to participation in the PIM Tanterconnection LLC (PIM) Base Residual Auction for the
Tume 2015 to May 2016 delivery year and the transition to the use of a competitive bid process to
meet AEP Ohio’s SSO obligation. Consistent with this transition, AEP Ohio proposes to permit
retail customer paﬁicipation in PIM demacd response programs. Schedule Interruptible Power —
Discretionary (IRP-D) will be restruciured as Rider IRP-D, reflecting an offset to fizm service
cates. AEP Chio is also proposing to elirninate Rider Emergency Curtailable Service (ECS) and
Rider Price Curtailable Service (PCS), including the proposed changes pending in Case Nos. 10-
343-EL-ATA and 10-344-EL-ATA. Customers with peak demand response attributes that have
cleared in the PYM market that are also receiving an incentive payment through a reasonable
arrangement shall comunit such peak demend response attributes to the Company at no additional
cost. Finally in this regard, AEP Ohio proposes that it be allowed to issue an RFP to meet any

remaining peak demand reduction mandates.
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6. Retail Stability Rider

The modified ESP includes establishment of a nonbypassable Retail Stability Rider
(RSR). Because the Company is proposing as part of the integrated package of terms and
conditions in the proposed ESP, including highly discounted capacity pricing to support
shopping load, the Company would be in a precarious financial position during the ESP term
without the RSR. This would cause the Company to implement significant cost controls and
could trigger negative job impacts in Ohio. In order fo provide stability and certainty to both
customers and the Company, the RSR is a generation revenne decoupling charge that would be
paid by shopping and non-shopping customers during the period prior to June 2015 when the
Company will no longer be providing capacity to serve its entire connected load as an FRR
enfity. Additional details on the proposed rider are discussed in the testimony of Company

witnesses Allen and Roush.

B. Pro-Competitive Proposals including Discounted Capacity
Charges

Retail shopping is swiﬂly. expanding in AEP Ohio’s service territory and the modified
ESP is designed to preserve and expand this shopping trend — through a series of pro-competitive
proposals. With the modified ESP II, AEP Ohio has committed to adjust its business plan to a
fully competitive energy and capacity market by June 1, 2015 to address the Commission’s
recent policy directive,’ it is important to bear in mind that each of these features is fully
dependent upon the total package of inter-related terms and conditions of the proposed ESP and
none stands alone. .Moreover, the pro-competitive proposals are being advanced as part of the
ESP package that contains benefits.to both customers and AEP Chio.

As referenced above, the modified ESP is premised upon structural corporate separation

being approved and implemented, as well as the termination of the AEP Interconnection

! 1y AEP Ohio Case 10-2376-EL-UNC. Entry( March 7.2012) at 5-6
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Agreement (also known as the “AEP Pool™). As explained in the testimony of Company mtmsa ,
Powers, the modified ESP also proposes fo quickly transition AEP Ohio to an energy auction for-
100% of SSO load for delivery commencing Jannary 2015, provided that its Corporate
Separation plan and AEP Pool termination are approved and implemented before that ime.
Moreover, for the puspose of facilitating a smooth transition fo the full S50 energy auction in
January 2015, AEP Chio is also willing to engage in an energy-caly, slice-of-system auction for
5% of SS0 load as part of the ESP package prior to Jamuary 2015; based on the express
condition of fvancially being made whole. The early energy auction would be for delivery
beginning six months after final orders are both issued adopting the ESP as proposed and the
corporate separation plan as filed and with the delivery period extending through December 31,
2014

These pro-competitive provisions and aggressive fransition schedule enable AEP Ohio to
achieve a fully competitive SSO much faster than is possible under a market rate option. The
modified ESP also proposes to resolve other competitive issnes between AEP Chio and CRES |
providers competing in its service territory (e.g., eliminating the 90-day advanced notice for
shopping), as discussed in the testimony of Company witness Roush.

Another important competitive issue relates to the price charged for using AEP Ohio’s
capacity resources to sspport shopping load within its service territory, Issues regarding the
appropriate capacity charges for AEP Ohio are currently pending before the Comumission in Case
No. 10-2929-EL-UNC. The modified ESP proposes — only as part of the integrated package of
ESP terms and conditions and without waiving its independent litigation position in the 10-2929
case — a capacity charge structure whereby highly discounted capacity charges are offered during
the remaining period that AEP Ohio remains contractually obligated to remain a Fixed Resource
Requirements (FRR) entity in the PJM Interconnection, LLC (PJM) capacity market. The

discounted capacity charge structure is described in more detail in the testimony of Company
it
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witnesses Powers and Allen. By proposing this alternative capacity pricing as a part of the
integrated ESP package with other benefits to AEP Ohio, the Company is not Waiyiag or
otherwise compromising its litigation p(j.)sition in the 10-2929 case and reserves the right to
pursue any available legal remedies or avenues of relief before any state or federal administrative
agency or coust. AEP Ohio ewmphasizes the importance of keeping the 10-2929 litigation moving
forward in an expedited procedural séhedule in parallel with the modified ESP proceeding,
especially in light of the present expiration date that is established for the interim relief granted
in the Copmuiission’s March 7, 2012 Entry in the 10-2929 case. Until sach time that final orders
are issued by the Commission approving the proposed ESP without modification and approving
the Company’s corporate separation filing as proposed, the Company will continue to prosecute
its lifigation position in the 10-2929 case.
C. Transmission Rates

The Company proposes to retain the Transmission Cost Recovery Rider (TCRR}
mechanism as it is presently comprised, except that AEP Ohio proposes to unify the rates for
each rate zone into a single set of merged rates. Annual lings for the TCRR will comply with
the requirements of Chapter 4901:1-36, Ohio Admin. Code. Continuation of the TCRR is

discussed in the testimony of Company witnesses Mitchell and Roush.

D. Distribution Rates
1. Distribution Investment Rider

The modified ESP includes establishment of a Distribution Investment Rider (DIR). The
purpose of this rider is to provide capital funding for distribution assets needed to support
distribution asset management programs, distribution capacity and infrastructure additions driven
by customer demand and support the continued implementation of advanced technology
including AEP Ohio's gridSMART® initiative. Once established, the rider rate will be updated

12
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witnesses Allen, Kirkpatrick, Roush and Mitchell:
2. gridSMART® Rider
The modified ESP includes continuation of the glidSMART’ Rider. While the Company
proposes to unify the rates for each rate zone into a single set of merged rates, the proposed rider
is otherwise a continuation same rider previously approved by the Commission in Case Nos. (8-
917-EL-$50, 08-918-EL-S50 and 10-1 64-EL-RDR. The rider rate will continue to be updated
periodically. Additional details on the proposed rider are discussed in the testimony of Company

witnesses Kirkpatrick, Roush and Mitchell.

3. Ephanced Service Reliability Rider

The modified ESP includes continuation of a Enbanced Service Reliability Rider
(ESRR). While the Company proposes to unify the rates for each rate zone into a single set of
merged eates, the proposed rider is otherwise the same rider approved and addressed by the
Comunission in Case Nos. 08«917-EI__,~;SSO, 08-918-FL-$SO and 10-163-EL-RDR, up;iated to
reflect the anticipated program cost;&m“ing iﬁe ESP term. The rider rate will contimue to be
updated periodically. Additional details on the proposed rider are discussed in the testimony of
Company witnesses Kirkpatrick, Roush and Mitchell.

E. Energy Efficiency/Peak Demand Reduction Rider

The modified ESP includes modification and continuation of a Energy Efficiency/ Peak
Demand Reduction Rider (EE/PDR). While the Company proposes to unify the rates for each
rate zone into a single set of merged rates, the proposed rider is otherwise the same rider
approved and addressed by the Commission in Case Nos. 08-917-EL-850, 08-918-EL-880, 09-

1089-EL-POR, 09-1090-EL-POR, 11-3568-EL-POR and 1 1-5569-EL-POR. The rider rate will
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contisue to be updated periodically. Additional details on the proposed rider are discussed in the.
testimony of Company witnesses Dias, Roush and Mitchelk |
F. Economic Development Rider |

The modified ESP includes continuation and modification of a nonby'p#ssabie Economic
Development Rider (EDR). While the Company proposes to unify the rates for each rate zone
into a single set of merged rates, the proposed sider 1s otherwise the same rider approved and
addressed by the Commission in Case Nos. 03-91 1.EL-SS0, 08-918-EL-550, 09-1095-EL-RDR
and 10-1072-EL-RDR. The rider rate will continue to be updated periodically. Additiopal
details on the proposed rider are discussed in the testimony of Company witnesses Roush and

Mitchell.

G. Continuation of Statutory and Existing Miscellaneous
Riders

The Company plans to continue implementing other existing riders during the term of the

modified ESP, as detailed in the testimony of Company witness Roush and Exhibit DMR-4.

V. New Accounting Deferrals and Recovery of Existing Regulatory
Assets

The Company filed Case Nos. 11-4920-EL-RDR and 11-4921-EL-RDR to establish the
Phase In Recovery Rider (PIRR) for collection of the deferred fuel expenses authorized for
recovery starting in January 2012 by the Conunission’s final, non-appealable decision in Case
Nos. 08-917-EL-SSO and 08-918-EL-SSO. To date, the Cormmission has not approved the PIRR
or otherwise implemented this aspect of ESP I, as is presently required under
§4928.143(C)(2)(b). Olio Rev. Code. Nevertheless, as part of the integrated package of terms
and conditions presented in the modified ESP and without waiving its lawful rights and remedies
celated to the PIRR implementation, AEP Ohio is proposing to delay the commencerment of

PIRR recovery until June 2013 (with the end of the recovery period remaining as December 31.
14

000777



2018), while continuing. to sccrue during the continuing deferral period a weighted average cost
of capital carxying charge as authorized: in the ESP I decision. Accordingly; the Company
requests that the Commission cousider the delayed PIRR as part of the modified ESP and
suspend the procedural schedule currently established in Case Nos. 11-4920-EL-RDR and 11-
4921-FL-RDR. The delayed PIRR proposal is being coordinated with the delayed umification of
the FAC rafes, as discussed in the testimony of Company witnesses Dias and Roush.

The modified ESP includes approval for accounting deferrals including a Tnajor storm
damage recovery mechanism proposal discussed in the testimony of Company witnesses
Kirkpatrick and Mitchell.

The modified ESP includes approval for accounting deferrals for future recovery of net
ook value of retired meters related to the expansion of gxidSMART‘ discussed in the testimony
of Company witnesses Kirkpatrick and Mitchell.

VI. Work Papers

Filed with this modified ESP is a complete set of work papers, consistent with Rule
4901:1-35-03(G), Ohio Admin. Code. The work papers include all pertinent documents
prepared by the Company for the Application and an explanation, narrative or other support of
the assumptions used in the work papers. Parties are also being electronicaily served with the
native files containing the work papers.

VII. Waiver Requests

Under Rule 4901:1-35-02(B), Ohio Admin. Code, the Commission may grant requests fo
waive any requirement of Chapter 4901:1-35 for good cause shown. Because this modified ESP
was filed in the existing proceeding and was submitted in response to the Commission’s March
7, 2012 Entry, AEP Ohio submits that the SSO filing requirements do not apply to this filing.

But in the spirit of transperency and efficiency, AEP Ohio has attempted to comply with the

filing requirements in making this filing, except as otherwise noted as it relates to waiver
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requests herein, As discussed in Paragraph IV.A.5 above, to the extent it is necessary {0
implement the described approsch regerding approval of the GRR and the Tuming Point project;
the Company requests #waiver of Rule 4901:1-35-03(C)(3) or (CH{9)Y), Ohto Admin. Code, To
the extent that the relief requested in this application requires a watver of any other filing
requirements found in Chapter Rule 4901: 1-35, Chio Admin. Code, the Company requesis such
a watver.

VIII. Service of the Application

As required by Rule 4901:1-35-04(A), Chio Admin Code, the Company is providing,
copcngrent with the fling of this Application and any waiver requests, an electronic copy of the
filing to each party in the cuszent $S0 proceeding, Case Nos. 11-346-FL-580 and 11-348-EL-
$SO. In s manner consistent with Rule 4901:1-35-04(B), Chio Admin. Code, attached as
Attachment 1 to this Application is a proposed notice for newspaper ﬁubﬁcaﬁon that fully
discloses the substance of the modified ESP, inchuding projected rate impacts, and that

prominently states that any person may request to become a pasty to the proceeding.
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WHEREFORE, AFEP Ohio requests that the Commission fud and order as follows: ;

L.

That the Company’s modified ESP is more favorable in the aggregate as
compared to the expected results that would otherwise apply under section
49728142 of the Revised Code.”

.- That the Company's proposed tariffs be approved; and

That the Commission issue such other orders as may be just and proper.

Respeetfully submitted,

/s/ Steven T, Nourse

Steven T. Nourse

Matthew J. Satterwhite

American Electric Power Corporation
1 Riverside Plaza, 29® Floor
Cotumbus, Ohio 43215-2373
Telephone: (614) 716-1608
Facsimile: {614) 716-2950
stuourserdasp.comt
mjsatterwhite(@aep.com

Daniel R. Conway

Porter Wright Morzis & Arthur
Huntington Center

41 S. High Street

Columbus, Ohio 43215
Telephone: (614) 227-2770
Fax: (614) 227-2100
deonwayiiiporterwright.com

Counsel for Ohio Power Company

17

That the Company’s ESP be approved, including sl sccouating suthority needed
to implement the proposed riders and other aspects of the ESP as proposed,
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LEGAL MNOTICE

Ohio Power Company {OFCo) is a subsidiary elecwric utility operating company of American Electric Power
Company, Inc. OPCo conducts its business in Ohio as “AED Ohio.” As a result of the recent merger of Columbus
Southesn Power Company into OPCo. there are two rate zones: CSP e zone and OPCo rate zone, AEP Obio has
Sled with the Public Utilities Commission of Obiio (PUCO) Case No. 11-346-EL-SS0 and 11-348-EL-SS0, Jn fhe
Muiter of the Application of Columbus Seuthern Power Company and Olin Power Company jor Autherity fo
FEstablish a Standeard Service Offer Pursuani to §4928.143, Ohio Rev. Code, in the Form of «m Eleciric Securily
Plan. and Case No. 11-349-EL-AAM sad 11-350-EL-AAM, In the Matter of the Application of Columims Sputhern
Power Company and Chio Power Compeny for Approval af Certain Avcounting Authority. In these cases the
Cosamission will consider AEP Obio's request for approval of its new Electric Secuxity Plan (ESP) that includes its
standard service offer (SS0), effective with the first billing cycle of June 2012, through the last billing cycle of May
2015, The ESD, which inclades the S80 pricing for generation, also addresses provisions regarding distribution
service, economic development, altemative energy resousce requirements, energy sfficiency mquirements and other
matters. Bates for some customer classes will increase and rates for othey classes will decline; however, on averags
for all customes classes, CSP rate zone will experience sverage anoual 2% total rate increases during the BSP period
and OPCo rate 20ne customers will see average anmmal 4% total rate increases during the ESP period. AEP Ohio
proposes 1o recover certain other costs through riders during the ESP period; however, those costs and the
subsequent mate impacts are not known at this time.

An?pasonnmyrequesttobecomapwfytotheprweeding.

Further information may be obtained by contacting the Public Utilities Commmission of Ohio, 120 East Broad Street,
Columbus, Ohio 43215-3793, viewing the Comumission’s web page at ht/[vww, ate.ob.s, or contacting the
Coromission’s call center at 1-800-636-7826.

1%

000782



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and comrect copy of Ohic Power Compaary’s Modified Electric
Service Plan has been served upon the below-named comnsel and Attorney Examiners by electronic mail to afl

Parties this 30 day of March. 2012.

{s{ Steven T, Noursg

meta.see@puc. state.oh.us.
Greg. Price(@puc.state.sh.us,

jeff jones@puc.state.oh.us,
Jonsthan, Tauberif@puc.state.ob.us,
Jodi Bair(@puc. siate.oh.us,
Bob.Fortney(@puc. state.oh.us,
Dris. MeCartex@puc. state.obh.us,
Dianiel Shields@puc state.oh.as,
Tammy. Tarkenton@puc.state.ob.us,
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COMMENTS
BY
THE OFFICE OF THE OBIO CONSUMERS® COUNSEL

I INTRODUCTION

The Office of the Ohio Consumers’ Counsel {“OCC”)l files these comments o
advocate that the 1.2 million residential customers of Columbus Southern Power
Company {“CSP") and Ohio Power Company (“OPC”) {collectively, “OPC" or
“Company”)z should be charged rates for electric service that are no higher than what is
ceasonable, in keeping with the state policy espoused m R.C. 4928.02(A). In these
proceedings, the Company seeks approval from the public Utilities Commission of Ohio

(“Commission” or “PLICO™) to collect significant rate increases from customers for fuel

! R.C. Chapter 4911.

2 Effective at the end of 2011, OPC and CSP (both of which were operating companies of AEP Ohio)
merged. with OPC becoming, the successor in interest to CSP. See bir re: AEF Ohio ESP Cases, Case No.
11-346-EL-SS0. et al., OPC Application for Rehearing (Fanuary 13. 2012) at 2. The Commission
approved the merger on March 7. 2012, effective December 31. 2012. In the Matter of the Application of
Ohio Power Company and Columbus Southern Power Company for Authority 1o Merge and Related
Approvals. Case No. 10-2376- EL-UNC. Entry (March 7. 2012).
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costs (and a large amoumt of carrying costs) the Company purportedly incurred but did
not collect during 2009-2011, as a sesult of “capped” or phased-in ESP rates.’

In its Applications, the Company estimated that it over-collected fuel costs in the
amouzt of $3.896,041 from its CSP customers as of December 31, 2011.° Tt does not,
however, seek to refund this amount to CSP customers in this proceeding. Instead it
infends to retun the over-collection in its March 2012 fuel adjustment clause case.”

In addition, the Company claims that it wiil have under-collected $628,073,325 in
deferred fuel charges from OP customers as of December 31, 2011.° To begin collecting
these charges, the Compuny proposes a Phase-In Recovery Rider {“Rider™). This vider
will begin on February 1, 2012 and last until January 1,2019.” Under the Company’s
proposal, it would also collect an additional $279 million in carrying charges, based on ifs
proposed interest rate of 11.15%, during the seven-year life of the Rider. The Company
proposes to collect these charges from all customer classes, on a per-kwh rate.? Under
the Company's proposed Rider, OPC’s residential customers would pay an additional
$0.51 per month for customers using 100 kWh up to $10.12 per month for customers
using 2,000 kWh.?

As discussed below, the Conmmission should follow the law by requiring the

Companies to prove that the furel costs, incurred from 2009-2011, were prudently

3 See Applications (September 1. 2011) (“Applications™). Exhibit A at 6.
*1d., Exhibit A at 1.

T1d.at 3.

§1d. Exhibit A at 1.

71d at 3.

¥ Qee id.. Fxhibit A at 6-7.

% See id.. Exhibit A at 6.

000788



(under R.C. 4928.143(BY(2)(a)) that the fuel charges it seeks to collect from customers
are prudently-incurred costs of fuel used to generé:e the electricity supplied under the
standard service offer. Because there are pending proceedings where the fuel charges
ineurred from 2009-2011 are still being considered, if any rider is implemented it should
only be implemented subject fo refund and/or reconciliation or frue up.

For now however, Commission shonld address whether the phase-in plan
{including the level of deferrals and collection) is “just and reasonable.” under R.C.
49728.144. fand only if the Commission makes such a detetminatihn, then the Company
would be permitted to collect such costs under R.C. 4928.143 and 4928.144. In this
respect, as discussed below, OCC vrges the Commission to reject the rider rates because
they are based on ESP Rates that were not established in gomipiiance with R.C. 4928.143
and because they are a resuit of 4 phase-in that is not just and reasonable. Accordingly,
the base level of unamortized deferrals (and carrying costs) to be coliected fom
customers should be reduced before collection begins.

Tn the event the PUCO does not adjust the unamortized deferrals, as requested by
OCC. in order to protect customers during the appeal'” of the ESP 1 Remand Order,"" the
Commission should order the Rider to be collected, subject to refund, with interest
accruing at the Company’s long term cost of debt. This will preserve the deferrals that
are under appeal so there will be a remedy for customers if the appeal by OCC and the

Tndustrial Energy Users-Ohio (“TEU™) is successful. Otherwise, customers will be

1 Ohio Supreme Court Case No. 12-0187.

¥ 1y the Maiter of the Application of Columbus S. Power Co., Case No. 08-91 7-EL-S80 et al. (“ESP I™),
Order on Remand (October 3, 2011) (“Remand Order™).
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harmed and a remedy that exists today may be taken away as the deferral “pot” dwindles
down 12 %t would be patenily unfair'® for the Comumission to deprive customers of an
adequate remedy, ¢specially when these same customers paid $63 million in retroactive
rates and were given no refind of those untawful collections because the mtes bad
expired. ™ Additionally, collecting the rider subject to refund will not unduly harm the
Company, and is in fact consistent with the PUCO’s collection of provider of last resort
{“POLR™) revenues subject to refund during the remand hearing.”

Reyond these fandamental issues there are also several problems with the
Applications themselves. First, the Company proposes to collect the charges one year
longer than the approved timeframe for collecting deferrals allowed by the Conumission’s
ESP 1 Order.’® Extending the collection out for one year would valawfully add
approximately $43 miilion to the carrying costs that customers would pay assuming an
interest rate of 11.15%. 7 The Commission should only ailow the Company to collect
defesrals through the Rider no later than January 1, 2018, the tine period approved in the
Commission's ESP 1 Order.

Second, in order to reduce the carrying charges that customers will pay, the
Commission shouid calculate carrying costs using the Company’s long-term cost of debt

instead of the Company’s higher weighted average cost of capital (“WACC”) and should

12 OCC's appeal seeks a reduction of the deferrals by $368 million plus interest.

13 See In re: Application of Columbus 5. Power Co.. 128 Obio St.3d 512. 2011-Ohio-1788. 947 N.E.2d 655
(“ESP I Appeal Decision™), 17 (where the Court recognized the “apparent unfaimess™ of a no-refund
rule, applied to the $63 million in unlawful retroactive charges).

1 See id.. 19 15-21.
15 See ESP 1. Entry (May 25. 2011).
16 k'SP 1, Opinion and Order (March 18, 2009).

Y See OCC Attachment 2.
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caleuate the charges on 2 net of tax basis. If the Commission takes these actions, it will
save the Company’s customers millions of doflars in canrying costs and redﬁce thewr
monthly electricity bills at a time when many consumers are still struggling to make ends
weet. This would be a good step toward fulfilling the Commission’s duties under the law
fo ensure reasonably priced electricity for Ohio customers, a policy of the State of Ohio.
See R.C. 4928.02(A).

Third, the Conumission should order the Company to refund the over-collection of
$3,806,041 in deferred fuel charges for CSP customers as of December 31, 2011, plus
accrued interest calculated at the same interest rates that will be allowed for the
Companies, a5 soon as possible. The Company’s proposal to return the over-coliection in
jts March 2012 fuel adjustment clause, without interest payment, is not fair to CSP’s
customers, who over-paid for fuel from 2009-2011. Doing so wonld be consistent with
the Commission’s directive in the Remand Order fo return finds (POLR) collected from
customers, with interest {at a rate equal to the Company’s long term debt) within the next

billing cycle following the order.”®

iL DISCUSSION

The outcomes of other proceedings have a direct bearing on whether customers
should have to pay the charges the Company is requesting to collect from customers
through the Rider. Those cases are the pending Fuel Adjustment Clause (“FAC™) audit
proceedings and the appeals of OCC and IEU from the Remand proceeding.

The pending fuel adjustment clause proceedings were initiated to examine the

prudence and accounting of the Company’s fuel costs incurred during the first ESP term.

% Remand Order at 34.
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These are the proceedings which the PUCO ingisted upon as a confﬁéﬁon for approving
the phase-in raies.

The OCC’s and IEU’s appeal of the Commission’s Remand Order seek to retum
1o customers the revenues from POLR charges the PUCO formd the Company failed to
prove as “reasonable and lawfil” under its electric security plan,’” The Commission
st take those cases into full account in determining the rates to be paid under the
phase-in recovery rider. The only way it can do so is to require the rider to be collected
subject to refund and/or reconciliation or Gue vp.

Al The Commission Cannot Approve The Collection Of The

gider Because It Is Based On ESP Rates That Were Not

Fsiablished In Compliance With R.C. 4928.143 And A Phase-
1a Plan That Is Not Just And Reasonable Under R.C. 4928.144.

The defermal balance at the end of December 2011 is the basis (or the amortization
principal) to charge customers increased rates wnder the Rider. But the Commission umust
first determine whether the Company has borne the burden of proving that the charges are
reasonable and lawful under R.C. 4928.143(B)(2)(a). The Comunission must deterinine
as well whether the balance of deferred fuel costs and its collection amount fo a just and
reasonable phase-in under R.C. 4928.144.

The balance of the deferred fuel costs that the Company seeks to collect from its
customers has been overstated. This is because the phase-in rates which directly drive
the deferred balance included all authorized ESP rate increases, including rates for

POLR. The deferrals thus have been overstated by POLR collections on a dollar-by-

1? R emnand Order at 37,
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dollar basis. And the PUCO found that the Company had not demonstrated that its POLR.
charges requested in the ESP were reasonable and lawful *°

Moreover, the PUCO cannot by law approve the collection of the deferred fuel
costs unless the phase-in plan which created the defesrals is found to be “just and
reasonable ™! It is axiomatic that if the rates established wnder R.C. 4928.143 are not
found to be reasonable and lawful, then the phase-in plan implementing those rates
canmot be “just and reasonable” as required under R.C. 4928.144.

While the Commission cannot adjust the phase-in rates at this time, it must
remedy the unlawfulness of the phase-in plan. It must do soto bring all remaining
elements of the phase-in plan into compliance with R.C. 4928.144. It must also doso to
fulfill its responsibilities under R.C. 4928.02(A) to ensure “reasonably priced retail
electric service.”

Accordingly, to get to the base level of deferrals that could lawfully be included
in the phase-in recovery rider, the Commission should reduce the unamortized balance of
deferrals by $368 million, plus carrying charges, to account for the mnlawful embedded
costs of the deferrals that have accrued from 2009-2011. On a going forward basis, with
such a reduced unamortized balance, the $279 million in carrying charges would also be
reduced. Only then is there an appropriate starting base level for the rider to be
collected from customers. That base level for the rider itself would necessarily have to be
collected subject to refund and/or reconciliation or true up, pending the various fuel

proceedings that have not concluded to date.

B pomand Order at 37.
Hp C. 4928.144.
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B. The Company Musi Meet Its Burden Of Proving That The
Fuel Costs Were “Prudently Incurred” Costs Of Fuel Used To
Cenerate Electricity Supplied Under The Offer, As Required
By R.C. 4928.143(B){(2)(A)-

Inte ESP 1 Order, the Commission ordered the establishment of a FAC “wﬁh
quarterly adjustments as proposed by the Companies, as well as an annual prodency and
acconnting review recommended by Staff.. "2 Thys, the annual FAC Audits for the
fuel-related costs the Company cusred in 2009, 2010, and 2011 are an essential and
integral part of the fuel adjustment mechanism approved in the Company’s first ESP.
Indeed they are the only way that the Compmission can determine whether the fuel costs
were prudently incurred and thus allowad to be collected vader R.C. 4928.143(B)(2)Xa).

There is no presumption that all fuel-related costs sought to be included in the
Rider were prudently incusred and reasonable. In fact, the Company has the burdén to
prove these fuel éosts were prudently incurred costs of fuel used to generate electricity
supplied under the standard service offer, in order to comply with R.C.
4923.143(5)(2)@.

If there are adjustments or disallowances for the fuel costs and associated carrying
charges, as ordered by the Commission based on FAC audits, they must be fully reflected
in the rates charged through the Rider. Otherwige, the Company’s customers will be
overpaying for fuel-related costs and associated carrying charges. Additionally, the
charges will be unlawful under R.C. 4928.143(B)(2){a). In such a case the Conmnission,

as a creature of statute, B has no authority to approve their collection from customers.

2 £gp | Order at 15.
3 See .. Columbnes S. Power Co. v. Pub. Util. Conm.. 67 Ohio S1.3d 535 (1993).
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The 2009 FAC audit has been completed and the Commission issued an order on
Japuary 23, 2012. OCC and other parties filed applications for rehearing on February 22,
2012. The Commission granted the requests for rehearing on March 21, 2012 for further
consideration, but has not made a final determination in that case.

The 2010 FAC audit report was filed by the auditors on May 26, 2011 and this
case is pendiog before the Copmission.” The auditors for the 2011 FAC audit have
been selected,? and it is expected that the 2011 FAC audit report will be filed in May
2012 similar to the schedules of the 2009 and 2010 FAC audit proceedings.

The adjustments that may result from the Commission’s decisions on the three
FAC annual audits should be fully accounted for in the Rider. In the 2009 FAC audit
proceeding, the Commission ordered specific and substantial reductions of OPC’s 2009
fuel costs.”® In addition, the Comnission ordered that these adjustments “should be
credited against OP’s FAC under-recovery namely the portion of the $30 millicn 2008
Inmp sum payment not already credited to OP ratepayers as well as the $41 million valne
of the West Virginia coal reserve that AEP booked when the Setilement Agreement was
exscuted.” Further, the Commission directed the Company “to hire an auditor
specifically to examine the value of the West Virgima coal reserve and to make a
recommendation to the Commission as to whether the increased value, if any above the

$41 million already required to be credited against OP’s under-recovery, should accrue to

2 (2ce Nos, 10-268-EL-FAC, 10-269-EL-FAC. 10-870-EL-FAC. 10-8T1-EL-FAC, 10-1 286-EL-FAC. and
10-1288-EL-FAC.

5 Gee Case No, 09-872-EL-FAC. et al.. Entry (January 25, 2011) at 2.
% 2009 FAC Audit Order at 12-14,
¥1d. at 12.

000795



OP ratepayers beyond the value of the reserve that AEPSC booked under the Settlement
Agreement.”

As a result of the 2009 FAC Audit Order, there are substantial reductions to the
FAC deferral balance as recorded by the Company. And there may be increased value
over ana above the $41 million credited to OP’s fuel under-recovery from the West
Virginia coal reserve. Custowers of OF should receive the full benefit of such increased
value. In other words, any additional value over and above the $41 million credited
shiouid go to further reduce the substantial fuel deferral balance.

While there is no revised vatue for the West Virginia coal reserve at this time, a
reduction of $150 million to $250 million in FAC deferral balance solely as a result of the
2009 FAC audit, could be a possible outcome. For discussion purposes, OCC has
caleulated the impact such a reduction would have on the carrying costs associated with
the fuel deferrals (and on the customers that would be asked to pay them), and has
included the caleulations as Attachment 1 to these Comments.

Assuming a seven-year amortization period and an interest rate of 11.15%, both
proposed by the Company, a $150 million reduction in the fuel deferral balance wonld
reduce the total carrying charges over the amortization period by $67 million. The
monthly collection fiom all of OPC’s retail customers will be reduced from $10.8 mllion
to $8.2 million. A $250 million reduction in the FAC deferral balance can reduce the
total carrying charge over the amortization period by $111 million, and reduce the

moathly collection by $4.3 million from customers.

314,
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These calculations are made to point out the fuct that the FAC deferral balance
could be greatly affected by a revaluing of the West Virginia coal reserve. Andthisisa
revaluing that was specificaily ordered by the PUCO. As thisis but one of several

significant reductions pending to the FAC deferral balance it is essential that any rider
approved by the Comymission is approved subject to refund and/or reconciliation or irue
up. This is because the value of the deferrals and the carrying costs scheduled to be
collected will be greatly affected by the adjustments that are likely to oceur. For this
reasom, the Commumnission st explicitly rule that any Rider, set in this proceeding, is
subject to refund and/or reconciliation or true up.

C. To Avoid An Ineguitable Resuit That Could Harm Consumers,

The Commission Should Make Collection Of The Rider
Subject To Refund.

fn order to protect consumers, the Comumission should collect the rider. ata
ceduced level taking into account the 5368 miltion plus offset, subjectto refimd and or
reconciliation or trae up, pending the outcome of the FAC audits, Otherwise, customers
may be forced to pay unlawful and unreasonable rates that may later be proven to be
unieasonable and unlawful.

The Comunission has, in the past, ordered utility rates to be subject to refund, and
the Supreme Court has approved such measures. In 1983, for example, the Commission
determnined that a portion of the allowance related to Columbus & Southern Ohio Electric
Company’s construciion work in progress for the Zimmer plant would be collected

subject to refund fo customers.® After the Comuuission’s action was upheld on appeal,”

% v o Columbus & Southern Ohio Eleciric Co.. Case No. 81-1058-EL-AIR, Entry (November 17. 1982).
0 o lumbus & Southern Ohio Electric Co. v. Pub. Util. Conm:. (1984). 10 Ohio St.3d 12.

it
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the C'ommission ordered the utility to refund approximaiely $4.5 million to i3
customers.” The Commission ordered the collection to be subject to refimd in order to
protect customers in the event of a later decision that the uiility was collecting more from
customers than warranted by law, rule, of reason.

A more recent example of the Commission collecting rates subject to refund was
i the Remand proceeding. In the ESP 1 Appeal, the Chio Supreme Court determined
that the POLR rates approved in the Commission ESP 1 Order were not supported by
cecord evidence, and remanded that issue to the PUCO for further consideration.”
There, after the Court remanded the POLR issue (and the environmental carrying.
charges) to the PUCO, OCC and others requested that the PUCO either stay the
collections of the POLR charge, or collect the charge subject to refimd® The PUCO,
i!:toug& first directing the Company to remove the rates from tariffs,™ subsequently
ordered the charges coilected subject to refund.”

The Commission can act now to protect consvaners from further harm while the
FAC audits are underway.. The Commission can profect consumers by only allowing a
reduced base level rider to be collected, explicitly subject to refund and/or reconciliation
or true-up, This will allow the Commission to subsequently adjust the level of the rider,

consistent with its findings in the audit proceedings.

31 Ca5¢ No. 81-1058-EL-AIR, Order on Rehearing (May 1, 1984).
2 ESP | Appeal. 124,

33 Case No. 08-917-EL-3SO (Remand) {Apr. 26. 2012).

M Cage No. 08-917-EL-SS0, Entry (May 4. 2012).

3 (ase No, 08-917-EL-SSO. Entry (May 25. 2012).
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. If The Commission Does Not Redace The Rider For 3368
Million (Plus Carrying Charges) Of Unlawful Charges, Then it
Should Only Allow Collection Of The Rider Subject To
Refund.

On April 19, 2011, the Chio Supreme Court isseed a raling on the OCC and IEU
appeals from this Cotymission’s ESP 1 Order. The Coust reversed the PUCO on thee
grounds: (1) the Commission had engaged in retroactive mtemaking by allowing the
Company to collect revenues lost due to regulatory delay’®; (2) there was no evidence that
the POLR charges were cost based®”; and (3) there was no statutory authorization for
allowing the Company to collect carrying charges on environmental investient made
before Jamuary 1, 2009.% Two of these issues — POLR charges and carrying charges on
environmental investment — were remanded to the Commission.”

After conducting an evidentiary hearing, the Commission issued its Remand
Order on October 3, 2011. The Comumission concluded that, although given the full
opportunity to present evidence, the Company failed to provide any evidence of its actual
POLR costs.® The Commission directed the Company to refind the POLR charges that
were collected subject to refund since Jume 2011, plus interest. Specifically, the

Company was ordered to apply that amount fo any deferrals in the fuel adjustment

accounts of OPC and CSP as of the date of the Remand Order, with the remaining

3 ESP 1 Appeal Decision. 99 9-11.
714, 99 25-29.

B 1d.. 9 32-35.

¥1d.. 99 30. 35.

% Remand Order at 18-24.
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balance credited to customers beginning in November 2011.% The PUCO also ordered
that the interest rate would be eqnél to the Company’s long-term cost of debt.**

With respect to the $368 million (plus carrying charges) of POLR charges
collected from April 2009 through May 2011, however, the Couunission declined to
apply that POLR revenue to offset the deferrals,, as requested by OCC and IEU. The
Commission camc_luded that such a proposed adjustment “would be tantamount to
unlawul retroactive ratemaking ™ The Commission noted that it “cannot order a
prospective adjustment to account for past rates that have aiready been collected from
customers and subsequenily found to be unjustified.™

On December 14, 2011, the Conumnission denied a joint application for rehearing
filed by OCC and Ohio Partners for Affordable Energy, and a separate application for
sehearing filed by IEU. Om February 1, 2012, IEU filed a Notice of Appeal of the
Remand Order, docketed at the Supreme Court of Ohio as Case No. 12-187. On
February 10, 2012, OCC also filed a Notice of Appeal of the Remand Order at the
Supreme Court of Ohio in the same docket.

The unlawful charges the appeal seeks to remedy are a component of the ESP 1 1ates
that the Company now seeks fo collect through the Rider in this proceeding. The ESP §
rates can be properly described as residual rates because they were created through deferral
accounting that was permitted in order to moderate or phase-in the ESP rate increases. The

deferral accounting approved in ESP | aiflowed regulatory assets to be created in order to

" 1dat 38.
214, at 34,
$1d. at 35-36.
¥ 1d. at 36.
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maintain “capped” ESP 1 rates for #&xee-year period. This is because the “capped” ESP 1
rates consisted of all elements of the Commission-approved ESP 1,* including non-fuel
clements such as the unjustified POLR charges. Thus, on a dollar-for-dollar basis, the
deferred fuel cost balances were overvalued by the approximately $368 million {phas
carrying charges) of wnjustified POLR charges collected from customers from Apnl 2009
through May 2011, |

These are the very same deferrals which the Company now seeks to collect from
customers throngh its Rides in this proceeding. As argued earlier, the Commission should
reduce the unamortized balance of the deferrals by 3368 million plus carrying charges, in
order to back out the uniawful effects of the POLR collections. 1f the Commission fails to
do s0. it should require the colections under the Rider to be made, subject to refimd. This
will provide a remedy for customers should the Coust find for the appeliants.

E. The Company’s Proposed Amortization Schedule Does Not

Comply With The ESP 1 Order, And The Cominission Sheuld

Require A Shorter Period For Collection Of The Deferred Fuel
Costs Through The Rider To Help Reduce Carrying Costs.

1n the ESP 1 Order, the Commission directed that “the collection of any deferrals,
with carsying costs, created by the phase-in that are remaining at the end of the ESP term
shall cecur from 2012 to 2018 as necessary to recover the actual fuel expenses incurred
plus carrying costs.”™ The timeframe was recommended by the Company.”

The Company’s proposed amortization schedule, however, covers a timeframe

from 2012 through 2018. This will add another twelve months of carrying costs, costs

# There were ESP provisions thal were not considered part of the rate cap, These provisions included
distribution base rate increases, the transmission cost recovery rider and futore adjustments to the energy
efficiency/peak demand rider. See ESP 1. Eniry on Rehearing (July 23, 2009} at 9.

4 pep | Order af 23 (emphasis added).
7 2pe id. at 20.
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which will likely be collected from customers. Thus, the Company’s proposed schedude
for collecting deferred fitel costs does not comply with the ESP 1 Order. The additional
year of amoitization umnecessarily adds carrying costs that customers will be asked to
pay through the unavoidable rider.

Further, the ESP 1 Order does not require that the Rider must be in effect for the
entire six-vear period from 2012 to 2018. Although the ESP 1 Order established the 2012
to 2018 timeframe for collecting the deferrals, that timeframe was qualified by the plrase
g pecesssry to recover the actual fuel expenses incusred plus carrying costs.” The
Order thus provides only that the Rider exist for as long as necessary to collect the
deferred fuel costs, but must end by 2018. The Conmnission is not required to set a
collection schedule that goes the foll six years mentioned in the ESP 1 Order.

The Commission should order a shorter timeframe for the Company to collect the
deferred fuel costs through the Rider. As OCC and others noted in the ESP 1 case,
collecting defesrals over a longer timeframe increases the camrying costs that customers
will pay.®

The Company has presented a collection schedule that is heavily laden with
carrying costs. In its Applications, the Company set out an 84-month apnortization
schedule, starting on February 1, 2012 and ending on January 1, 2019.% The cumulative
carrying charges for this schedule are $279.441.240.% Adding these cumulative carrying

charges to the deferral balance of $628.073.325 would mean that the Company’s OPC

4 goa ESP 1. Initial Post-Hearing Brief of The Ohio Consumer and Environmental Advocates (December
30, 2008) at 87-50.

¥ Application. Exhibit A.
®id a2
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customers wounld pay more than £907,000,000 for the fuel deferrals in the seven vears of
the collection plan - thirty percent of which would be carrying charges.

A shorter collection nmeﬁame will ultimately save customers many millions of
dollars. Specifically, OCC estimates that, using the Companies’ proposed inferest rate of
11.15%, a six-year amortization period (as ordered in the ESP 1 decision), as compared
to the seven-year amortization proposed by the Companies, may save customers about
$43 million in casrying charges over the amortization period. A five-year amortization
period and using the 11.15% interest rate, in comparison to the seven-year amortization,
may save customsers $85 million in total carrying chargss.”

A shorter collection timeframe may mean that the Company’s customers would
pay a slightly higher rate than the Company proposes if the same interest rates were vsed,
as shown in Aftachment 2 to these Comments. Using the same assumptions as in the
Applications, the monthly collection for a six-year amortization period is about $1.2
million more than the monthly collection of a seven-year amortization period. Similarly,
the increase in monthly collection is about $2.9 million if a five-year amortization period
is used instead of a seven-year amortization period. While there would be higher
monthly charges under a shorter schedule, the overall, costs to consumers would be less
as consumers would save miilions of dollars in carrying charges.

As discussed below, a shorter collection timeframe in combination with a
reasonable carrying charge rate (based on the cost of long-term debt) will not only save

customers many millions dollars in carrying charges but also may lower the monthly bills

 Gea Attachment 2.
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of the customers. The Commmission should shorten the timeframe for collection of the

deferred fuel costs under the Rider.
F. Carrying Charges For The Company’s Deferred Fuel Costs
Should Be Calculsted At The Company’s Long-Term Cost Of
Debt Instead Of Its Much Higher Weighted Average Cost of

Capital, And The Deferrals Should Be Reduced To Reflect
Accumulated Deferred Income Taxes.

The Commission should adjust the Rider to account for two corrections to the
collection mechanism proposed by the Company. First, the Coromizsion should order that
once collection of the Rider begins from customess, the carrying charges on the deferals
should be reduced to the Company’s long-term cost of debt, rather than the WACC.
Consistent with PUCO precedent, once deferral amortization has begun, if is appropriate fo
use a carrying charge based on long-term cost of debt. 3 This reflects the fact that once the
deferral collection has begum, the risk of aon-collection is significantly lessened, roaking a
10Qer cost of capital (long-term cost of debt) more appropriate.

OCC hiss calculated carrying charges based on OPC’s cost of long-term debt -
5.27% — (decided in the most recent Company distribution rate case™) instead of the
11.15% WACC rate.” OQCC estimates that, by using OPC’s cost of long-term debt, the total
carrying cost to customers may be reduced by about § 174 million over the six-year
amoftization pa'iod approved by the Commission (and $153 million over the seven-year
amorﬁzatioﬁ period proposed by the Company), for an initial argortization balance of

$628.073,325.

52 v the Matter of the Application of Ohio Edison Company, The Cleveland Electric flluminating Company
and the Toledo Edison Company for Approval of a New Rider and Revision of an Existing Rider, Case No.
10-176-EL-ATA. Opinion and Order at 24 {May 25. 2011).

3 pUCO Case Nos. 11-351-EL-AIR. et al.
34 cae Attachinent 3 to these Connnends.
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Second, the carrying costs included in the Rider should be calculated with a
reduction for accumulated deferred income tax. During the deferral period, the balance
on which the canying charges are accrued she:uld be reduced by the applicable défemd
taxes. The deferred expeases create a deferred tax obligation that reduces s utility’s
curgent tax expense. The Company will only need to rely on short-term debt borrowed
from the capital market to support the net of tax balance of deferred expenses until the
expense is collected from customers. i the Company is permuitted to acerue carTying
charges on the gross-of-tax, and collect that from customers, it will be over-collecting the
actual carrying charges of these fuel deferral balances.

Restricting the carrying charges to a net of tax basis is consistent with the
PUCO’s ruling on this issue in the FirstEnergy standard service offer case.” There, the
Comnission accepted arguménts by OCC and the PUCO Staff, finding that the
calculation of carrying charges on a net of tax basis is in accordance with “sound
ratemaking theory™ as well as Conumission precedent.% ‘The Commission should honor
its precedent and rule in this proceeding, as it has in the past that carrying charges should
be calculated on a net of tax basis.

G. The Over-Collection Of CSP*s Fuel Costs Should Be Returned
‘With Interest To CSP’s Customers As Soon As Pessible.

As noted above, the Company estimated a negative balance (i.e., an over-

collection) of 3,896,041 in deferred fuel charges for CSP customers as of December 31,

$5 14 re FirstEnergy ESP Case, Case No. 08-935-EL-SSO, Opinion and Order (December 19, 2008).

% 14, a1 58. citing Cleveland Electric Illuminating Co.. Case No. £8-205-EL-AAM. Entry (February 17,
1988) (ordering carrying charges for Perry muclear power plant to be net of taxes) and In re Cleveland
Electric illiminating Co., Case No. 92-713-EL-AAM. Fairy (December 17. 1992) (ordering carrying
charges on deferred program costs to be on a net of tax basis).
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20115 The Company, however, does not seek to refund this amount to CSP customers
in this proceeding, but instead stated that it intends to return the over-collection jn its
Mazch 2012 fuel adjustment clause case.”® This approach is uafair to CSP™s cuitomers.
This over-collection should be returned fo customers, with mterast, as soon as
possible. The Company’s customers, including those served by CSP, are required o pay
a very high carrying charge rate {i.¢., the WACC) to the Company if there was an umder-
collection of fuel costs. It is only fair that if fuel costs are over-collected, the Conpany’s
customers {including those served by CSP) be compensated at the same interest rates
approved for the Company. Indeed the Conmission came to this very conclusion in the
Remand Order. There, when it ordered a portion of the POLR charges to be retuned, it

required the Company 10 inchude interest at a rate equal to the Companies’ long-term cost

of c%ebt.. b

1. CONCLUSION

In this proceeding, the Company seeks to collect charges from customers that are
based on ESP rates that were nof established in compliance with R.C. 4928.143.
Additionally, the phase-in plan that produced these rates is not just and reasonable as
required under R.C. 4928.144.

Tn order to remedy this unlawfulness, the Commissicn should protect customers
by reducing the nnamortized deferred balance by unsubstantiated POLR collections that

are embedded in the deferral balance —-amounting to an overstatement of the balance by

57 Applications. Exhibit A at i.
B1d atl
2 (ase No. 08-917-EL-SSO. Order on Remand at 34 (Dec. 14. 2011).
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$368 mllion. Additionally the deferral balance should be reduced by canying chm'ges
accrued on the defermls pertaining to a 8368 sllion overstatement. This would then
provide the Company with a base {evel rider that could be implemented, subject to refond
and/or reconciliation and true up.

However, if this Conumission declines to make such adjustments, it should
sonetheless order the rider collected be collected subject to refund. This will aliow
subsequent adjustments to be made, either on the basis of pending fuel audits, or on the
basis of a Supreme Court reversal. |

Tn addition, in order to reduce the carrying costs that the Company’s customers
will be required to pay, the Commission should shorten the amortization timeframe for
the deferred fuel costs and calcunlate carrying charges on a net of tax basis. Also, the
carrying charges should be assessed at the Company’s long-term cost of debt instead of
the higher WACC.  The Commission should also order the Company to retam the
Company’s over-collection to customers, with inferest, as soon as possible.

Respectfully submitted,

BRUCE J. WESTON

/s/ Maureen R._Grady

Terry L. Etter, Counsel of Record

Maureen R. Grady
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone: 614-466-7964
etter@.occ.state.oh.us
M@occ.staxe.oh.us
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OCC Attachmant 1 Estimated Impact of Reduction in Amortization Principal

Amortization Perled
Dofarral Balanca *
Reduction in Defarral Balanes **
Annual nterast Rate ¥%7
Monthiy Collection
Differances in Monthly Collection
Annual Collection #***
Total Collection *****
Total Carrying Charges ¥*****

$avings in Carrying Charges

Sevan Yaars

$628,073,325

11.15%

-$10,803,745

-5129,644,938
-5907,514,568

427,441,243

Seven Years
5478,073,325
5156,000,000

11.35%

. -58,223,534
52,580,211
598,682,406
-56%90,776,840
$212,703,515

566,737,727

Sweven Yoars
$378,073,325
$250,000,000

11.15%
-$6,503,393
-$4,300,352

-$78,040,717
-5546,285,022
$168,211,697

$111,229,546

% . Sag AEP Chio PIRR Application {PUCO Case Nos. 11-4920-EL-RDR et al.}, Exhibit A, page Lof 7.

== . e C's Examples of Possibla Deferral Bslance Reductions,

#3% . Sag AEP Ohio PIRR Application, page 3.
23a% . Monithly Coliection X 12,

#ereE . Al Collaction X Yaars of Amortization.
newnss. Toral Colisction minus Deferral Balance.
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0CC Attachment 2: Estimated Impact of Various Amortization Periods

Amorviization Pariod
Doforral Balance *
Arwual [nterast Rate =®
Monthly Collection
Diﬂérames in Monthly Collection
Annual Collaction ***
Total Collaction #%%*
Total Carrying Chargas *#**%*

Savings in Carrying Charges

Sevan Years
$628,073,325
11.15%

610,803,745

-$129,544,938
-5007,514,568

$279,441,243

Six Yaars
$628,073,325
11.15%
-$12,003,107
51,199,362
-$144,027,281
-$864,223,685
$236,150,360

543,290,882

Flve Yoars
$628,073,325
11.15%
-$13,702,867
$2,899,122
-$164,434, 401
-$822,172,005
$194 098 680

485,342,562

* : Sua AEP Ohio PIRR Appiication {PUCO Case Nos. 11-492C-EL-RDR &t al.}, Exhibit A, page 1 of 7.

** . Sag ALP Ohio PIRR Application, page 3.
*+% - ponthly Collection X 12,

w08 - pemial Collection X Years of Amertization Perjod.
shsaae: Total Collaction minus Defereal Balance,
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O0C Attachment 3: Estimated impact of Amortization Interest Hates and Amortization Pariod

Annual Interest Rate
Defarrai Balance ***
Amortization Period {year)
Monthiy Collaction

Differance in Maonthly Collection
Annual Collection **%*

Total Collection ¥
Total Carrying Charges ** g
Savings in Carrying Charges

* . caa AEP Ohio PIRR Application, page 3.

#* . Tha rost of long-term debt as detarmined intha m
x¥a . cag AEP Ohlo PIRR Application (PUCO Case Nos. 11-4920-EL-A0R st al.),

=24+ - ponthiy Collaction X 12.

11.15%*
5628,073,325
7

-610,803,745

.$129,644,238
-$807,514,568

$279,441,243

sswet . Annual Collection X Years of Amortization.
wxusss. Total Collection minus Deferral Balance.

5,27%%*
4628,073,325
7
-38,957,032

41,846,712
-$107,484,389

-5752,380,723
$124,317,398

4155,123,844

5.27%**

$628,073,225
6

610,193,928

-$609,817
-$122,327,130

-8743,962,780
$105,88%,455

173,551,787

oot racent AEP Ohio distribution case.
Exhibit A, page L of 7.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Reply Brief on
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Samuel C. Randazzo

Frank P. Darr
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