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I. PROPOSITION OF LAW NO.1:

The Public Utilities Comniission Must Reduce Phase-In Deferrals By Charges Not

Proven To Be Reasonable And Lawful Under R.C. 4928.143(B)(2).

The PUCO found that the Companies' provider of last resort ("POLR") charges, authorized

?to be collected from customers in the ESP I Order, 7 were not supported by the record on remand

Although the PUCO did order a partial refund of a portion of the POLR charges -- those

collected from customers "subject to refund" from June 2011 -- it should have done more. It

should have reduced the remaining portion of the phase-in rates to return to customers all that

they paid for POLR. But, the PUCO failed to credit the remaining electric security plan rates for

the POLR revenues customers paid from Apri12009 through May 2011. Those revenues

amounted to approximately $368 million, excluding the financing charges accrued on the

deferrals from 2009-2011 3

This was an error that the PUCO had to fix to comply with R.C. 4928.143 (OCC Appx.

019-023) and 4928.144 (OCC Appx. 024). While the phase-in rates themselves could not be

fixed, it was incumbent upon the PUCO to adjust the remaining elements of the phase-in: the

regulatory assets created by the deferrals and the future collection of those deferrals. Because

the regulatory assets were based on rates lacking evidentiary support, the phase-in plan failed to

comply with R.C. 4928.144. (OCC Appx. 024).

11n the Matter of the Application of Columbus Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or

Transfer of Certain Generation Assets, Pub. Util. Comm. Case Nos. 08-917-EL-AIR et al.,

Opinion and Order (Mar. 18, 2009) ("ESP I Order"). (OCC Appx. 399).

21n the Matter of the Application of Columbus S. Power Co., Pub. Util. Comm. No. 08-917-EL-

SSO, Remand Order at 18-24 (Oct. 3,2011). (OCC Supp. 304-310).

3 See Testimony of OCC Witness Dr. Duann at 23, Attachment DJD-D. (OCC Supp. 25).
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When the PUCO failed to reduce the value of the regulatory assets for each dollar of

unlawful POLR revenues collected, it was not following the law. The PUCO failed to act and

instead will allow the Companies to collect the remaining ESP rates from customers through a

phase-in recovery rider ("PIRR"). But these remaining rates are derived from POLR charges

found to be without evidentiary support by both the Court and the PUCO. The PUCO's inaction

in this regard will harm 1.2 million residential customers of the Companies.

A. The Comniission, in its ESP I Order, perniitted the Companies to seek

recovery of their deferrals; it did not approve recovery of any of the phase-in

deferrals from customers.

This Court has determined that certain matters are not "retroactive ratemaking" because

they are simply not "ratemaking."4 To have retroactive ratemaking, ratemaking itself must be

present. Neither the Companies nor the PUCO dispute this premise.

Rather the dispute lies in how parties characterize the PUCO's decision in the ESP I

Order. The Companies claim that "ratemaking" occurred because the PUCO "actually ordered

recovery of these expenses, as required by R.C. 4928.144."5 The PUCO likewise describes the

deferrals as "not merely an accounting matter" but accounting that is enabled by R.C. 4928.144,

under which "special deferrals" can be created, where recovery is not in doubt.6 In essence the

Appellees claim ratemaking has occurred and that the PUCO has approved the recovery of the

deferrals from customers, with carrying costs.

But this claim does not square with the Commission's ESP I Order, recent

pronouncements by the Commission, and the language of R.C. 4928.144. When these sources

4 See e.g. Ford Motor Co. v. Pub. Util. Comm., 52 Ohio St.2d 142, 370 N.E.2d 468 (1977); River

Gas Co. v. Publ. Util. Comm., 69 Ohio St.2d 509, 433 N.E.2d 568 (1982).

5 AEP Brief at 21.

6 PUCO Brief at 18.
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are examined it can be seen that ratemaking has not occurred, and thus any adjustments to the

remaining ESP rates would not amount to retroactive ratemaking.

The ESP I Order simply provided that "the collection of any deferrals, with carrying

costs, created by the phase-in that are remaining at the end of the ESP [I] term shall occur from

2012 to 2018 as necessary to recover the actual fuel expenses incurred plus carrying costs."7

Appellees ignore the phrase "as necessary." Such language shows that the Commission only

authorized the collection of any deferrals "as necessary." Thus, the Commission's
ESP I Order

anticipated a separate proceeding or assessment to determine whether the collection was

necessary -- focusing on what deferrals would be collected from customers and how. That

separate proceeding, the Deferred Fuel Cost Proceeding, was initiated by the Companies when

they filed an application on September 1, 2011, seeking to collect $628,073,320 in deferrals from

customers.s

Recently, the PUCO itself confirmed the effect of its holding in the ESP I Order.9 The

PUCO denied the Companies' request that the Commission reconsider its March 7, 2012

7 See ESP I Order at 23 (emphasis added).

s See In the Matter of the Application of Columbus Southern Power Company for Approval of a
Mechanism to Recover Deferred Fuel Costs Ordered Under Ohio Revised Code 4928.144,

Pub.

Util. Comm. No. 11-4920-EL-EDR et al., Application at Exhibit A, page 2 of 7 (Sept. 1, 2011).

9 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.

Code, in the Form of an Electric Security Plan,
Pub. Util. Comm. No. 11-346-EL-SSO et al.,

Entry on Rehearing at 113 (April 11, 2012)). (OCC Appx. 762).
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ruling.10 That ruling precluded a phase-in recovery rider from being collected as part of the

Companies' continued electric security plan rates.l l In denying the Companies' request for

reconsideration of its decision, the PUCO described its findings in the ESP I Order pertaining to

the phase-in deferrals: "While the Commission's order in the ESP I proceedings permits AEP-

Ohio to seek recovery of deferred fuel cost deferrals from 2012 to 2018, it did not establish a

rider or other tariff provision for AEP-Ohio to recover deferred fuel costs or set a hard deadline

for when recovery shall begin. To the contrary, as FES points out, in the ESP I order, the

Commission explicitly provided that any recovery shall occur as necessary, indicating the

Commission would conduct an additional analysis to determine the appropriate recovery of fuel

cost expenses incurred plus carrying costs. ' z The words of the Commission from the original

ESP I Order, expounded upon in the PUCO's recent Entry, clarify that recovery was not ruled

upon in the initial ESP I Order, contrary to the claims of the Appellees.13

10 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company forAuthority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.

Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO et al.,

Entry at 114 (March 7, 2012) (OCC Appx. 150) (approving tariffs to continue the provisions,

terms, and conditions of its ESP I plan, but removing the phase-in recovery rider and deferring

consideration of AEP-Ohio's application to establish a phase-in recovery rider in Case No. 11-

4920-EL-RDR, et al. (the "Deferred Fuel Cost Proceeding")).

il In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.

Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO et al.,

Entry on Rehearing at 9[13 (April 11, 2012). (OCC Appx. 762).

12 Id.

13 The Companies argue that the appeal is a collateral attack on the ESP I Order. AEP Brief at

25-26. This argument is premised upon the notion that the ESP I Order determined that the

Companies were entitled to full recovery of all deferrals. As explained supra, the ESP I Order

did not approve recovery. Thus, there is no collateral attack on the ESP I Order because the

order did not resolve the issue of recovery of the deferrals in the first instance. This argument

should be rejected.
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The Appellees' arguments also ignore the language of the statute in question, R.C.

4928.144. The statute recognizes there are separate and distinct portions that comprise a phase-

in plan, which when separately examined, reveal that "ratemaking" is not necessarily present

when a phase-in plan is created under an electric security plan.

R.C. 4928.144 establishes the first portion of a phase-in plan -"a just and reasonable

phase-in of any EDU rate or price established" under R.C. 4928.141 to R.C. 4928.143. Phased-

in rates "may" be authorized under the ESP rate plan. Notably, the statute refers to "authorizing"

and not setting rates. This is because, with the advent of S.B. 221, the utilities propose rates as

part of an overall ESP package and the Commission modifies or approves the ESP, with the

utility having the ultimate power to withdraw or terminate its application.

Prior to S.B. 221, the Commission was equired to fix and determine just and reasonable

rates based on a complex and detailed formulaic process.14 But after S.B. 221, the entire process

changed. The detailed and prescriptive regulatory formula traditionally associated with rate

cases does not apply to a utility's electric security plan. Instead, the Commission, in order to

approve an ESP, must determine if a utility's plan compares favorably in the aggregate with the

expected results of a market rate offer under R.C. 4928.142. (OCC Appx. 756-759). The

utility's proposed rates need not be cost based, nor derived from a formula. They are merely one

provision in an electric security plan that ultimately is judged by comparing the ESP plan as a

whole with a market rate offer. And a utility may unilaterally reject any modifications to the

ESP that the PUCO may make.'s

So, under R.C. 4928.144, the first portion of a phase-in plan, the phase-in rates do not

constitute ratemaking because the rates themselves are not set in the traditional sense. Rather

14 See R.C. 4909.15. (OCC Appx. 751-754).

is See R.C. 4928.143(C)(2)(a). (OCC Appx. 0019).
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they are the product of an entirely different regulatory process. This process is one under which

rates are contained in a package proposed by a utility, with the utility having the ultimate

authority to withdraw the rates if it cannot abide by the PUCO modifications to its electric

security plan.

Second, under R.C. 4928.144, there is "the creation of regulatory assets, pursuant to

`generally accepted accounting principles."' The creation of regulatory assets occurs "by

authorizing the deferral of incurred costs." This portion of the statute refers to standard (not

special) accounting, pursuant to "generally accepted accounting principles." So, by the words

contained in the statute itself, the General Assembly has conveyed that this portion of a phase-in

plan is a matter of accounting, not ratemaking.

The third portion of R.C. 4928.144 addresses how collection of the deferrals shall occur -

- through a non-bypassable surcharge on the rate or price established. This portion of the statute,

contrary to Appellees' claims, does not mandate that recovery must occur, but mandates how

collection must take place -- through a non-bypassable surcharge. And in the case below,

although a surcharge was approved in concept for the ultimate deferrals that would be created, no

specific surcharge to collect deferrals was approved or implemented. Both the Companies and

the PUCO would later acknowledge this lack of approval.

This acknowledgement from the Companies' came when they sought PUCO approval to

implement a discrete surcharge to collect deferrals as part of their continued rates.16 The PUCO,

however, refused to implement the surcharge without further addressing the issues in a separate

16 See In the Matter of the Application of Columbus Southem Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.

Code, in the Form of an Electric Security Plan, Pub. Util. Comm. Nos. 11-346-ELrSSO et al.,

New Proposed Tariffs to Implement Provisions, Terms and Conditions of Previous Electric

Security Plan at 2 (Feb. 28, 2012).
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case, the Deferred Fuel Cost Proceeding.17 Moreover, it did not change its ruling when

challenged by the Companies in a request for rehearing. Rather the PUCO explained, as noted

above, that the Companies were mischaracterizing the language in the ESP I Order.18 The

Commission opined that it was bound to conduct an additional analysis to determine the

appropriate recovery of fuel cost expenses incurred plus carrying costs. In other words the

PUCO would determine what deferrals would be collected from customers and how; it had not

approved a discrete amount of deferrals to be collected. In that case, the Deferred Fuel Cost

Proceeding, the Commission will set a specific surcharge to be charged to customers. There the

Commission will determine whether the deferrals "are necessary" and can be collected. The

PUCO will also examine the appropriateness of the deferral balance and the financing charges.

Thus, when the PUCO permitted the Companies to implement phase-in rates and defer

incremental revenue increases under the phased-in rates, it was not setting rates. Rather it was

allowing the Companies to implement phase-in rates and giving the Companies accounting

authority to create the deferrals. It was not ruling upon whether the deferrals could be collected

from customers for ratemaking purposes. Nor was it ruling upon the appropriateness of the

deferral balance. These determinations could only be made later,19 after the deferral balances,

carrying charges, and underlying ESP expenses are determined to be necessary and appropriate

17 Id., Entry on Rehearing (Feb. 23, 2012). (OCC Appx. 157-169).

" In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.

Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO et al.,

Entry on Rehearing at9[13 (April 11, 2012). (OCC Appx. 762).

19 See In the Matter of the Application of Columbus Southern Power Company forApproval of a
Mechanism to Recover Deferred Fuel Costs Ordered Under Section 4928.144, Ohio Revised

Code, Pub. Util. Comm. Nos. 11-4920-EL-RDR et al., Entry (Mar. 14, 2012). (OCC Appx. 146-

149).
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as fuel costs incurred to provide the standard service offer. That proceeding, the Deferred Fuel

Cost Proceeding, although currently underway, has not concluded.

Thus, while the Appellees allege that the Commission's actions amounted to more than

accounting approval, the language of the ESP I Order, the Commission's explanation of that

language, and the specific provisions of R.C. 4928.144 belie Appellees' claims. There simply

was no ratemaking when the phase-in rates were established by the Companies. Rates were not

set when the Commission ruled that the Companies could seek to recover deferred expenses "as

necessary." Deferrals were permitted, and, as this Court has recognized, approval of accounting

is not the same as ratemaking.

When there is no ratemaking, there can be no retroactive ratemaking. River Gas Co. v.

Pub. Util. Comm., 69 Ohio St.2d 509, 512, 433 N.E.2d 568 (1982). On this basis the Court

should determine that the PUCO was not precluded from adjusting the remaining ESP rates by

reducing the deferral balance; indeed it was required to do so to make the phase-in plan comply

with the law. This would have rightfully protected customers from overpaying for POLR.

Adjusting the phase-n rates would not violate the prohibition against retroactive ratemaking

because, even if the adjustment was determined to be retroactive, the underlying PUCO action

did not amount to ratemaking.

B. The ESP I rates have not been fully collected, but will continue to be
collected from customers through a phase-in recovery rider. When rates

have not been fully collected, the Public Utilities Commission may order a
credit without engaging in retroactive ratemaking.

While some of the past 2009-2011 ESP rates have been collected from customers, there is

a large portion of these ESP rates yet to be collected. The portion of the 2009-2011 ESP rates

that remains are the deferred revenue increases that were authorized under the Companies'

standard service offer. These deferred revenue increases were estimated by the Companies to be

8



$628 million for OP20 The deferred revenue increases were created during 2009-2011. The

deferred revenue increases were a subset of the electric security plan increases and were intended

to be collected from customers during 2012-2018 through an unavoidable surcharge.

The POLR charges contributed to more than half of the unamortized deferral balance that

will be collected from customers through the phase-in rider. This is because $457 million of

POLR charges, along with the other ESP rate increases, were lumped together in order to set the

value of the phase-in rates. The value of the phase-in rates drove the level of deferrals. The

Companies have sought to collect these deferrals through a phase-in recovery rider.

The fact that a deferred component of the 2009-2011 ESP rates continues to exist and

will be collected from customers over the next six years is an important point. Appellants are

asking to prospectively lower a portion of the 2009-2011 ESP rates, not different future rates.

Appellants are not seeking to balance past rates with different, future rates -- an action prohibited

under Keco Indus. Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 141 N.E.2d

465 (1957).

There is one set of rates at issue. They are the remaining 2009-2011 ESP rates that have

not been collected yet from customers and are expected to be collected from 2012 through 2018.

The existence of phase-in deferrals creates a mechanism that permits the PUCO to make rate

adjustments to fully remedy the POLR overcharges, without running afoul of retroactive

ratemaking.

20 No deferrals were expected for CSP. In fact the Company estimated that for CSP there would
be a need to credit customers for approximately $3.9 million at the end of 2011. In the Matter of

the Application of Columbus Southern Power Company for Approval of a Mechanism to Recover

Deferred Fuel Costs Ordered Under Ohio Revised Code 4928.144, Pub. Util. Comm. Nos. 11-

4920-RDR, et al., Application, Exhibit A, page 1 of 7 (Sept. 1, 2011).

9



If there is revenue against which the Commission can order a credit, then there is no

retroactive ratemaking.21 Appellees offer no arguments disputing this particular interpretation of

the retroactive ratemaking precedent presented in Lucas County Commrs. v. Pub. Util. Comm.,22

and its progeny. Appellees' response to OCC's argument comes in a different form.

In an attempt to deny customers a remedy for the over-collected POLR charges, the

Companies allege that there is no pot of undifferentiated ESP revenues waiting to be collected.23

Rather, what exists, according to the Companies, is a deferred balance of actual fuel expenses

and carrying costs that the Commission ordered to be recovered via an unavoidable surcharge in

2012 to 2018.24 The PUCO echoes that argument, claiming that the Companies are entitled to

fuel cost recovery25 and the "recoverability of fuel costs is not subject to later review"26 Hence,

the Appellees dispute that there is revenue against which the Commission can order a credit.

To accept these arguments would require the Court to ignore the plain language

contained in the PUCO's order which ordered a phase-in for "any authorized increases" -not just

pure fuel increases.27 Additionally, accepting the Appellees' arguments would require

disregarding Companies' Witness Roush's testimony which explains how the phase-in rates were

21 See OCC Merit Brief at 24-38.
22 Lucas County Commrs. v. Pub. Util. Comm., 80 Ohio St.3d 344,686 N.E.2d 501 (1997).

23 OP Brief at 22.

24 OP Brief at 21.

25 PUCO Brief at 22-28
26 Id. at 25.

n In the Matter of the Application of Columbus Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or

Transfer of Certain Generation Assets, Pub. Util. Comm. Case Nos. 08-917-EL-AIR et al.,

Opinion and Order at 22 (finding that the "Companies should phase-in any authorized increases
so as to not exceed, on a total bill basis, an increase of ***"). (OCC Appx. 0421).

10



residually created from "any authorized increase.„28 Moreover, one would have to accept that

the accounting the Companies chose (deferring "any authorized increases" as "deferred FAC")

defines the nature of the assets created and prescribes how the assets must be treated for

regulatory purposes. It, however, is axiomatic that accounting does not control ratemaking.

Office of Consumers' Counsel v. Pub. Util. Comm., 6 Ohio St.3d 377, 379,453 N.E.2d 673

(1983).

Even if one were to assume arguendo that the deferrals created under the ESP are pure

fuel expenses (which OCC does not concede), that does not preclude the remedy OCC is

seeking. If the deferred expenses are truly fuel expenses, then these expenses could not have

been authorized for recovery through the Commission's March 18, 2009 ESP I Order, contrary

to Appellees' claims otherwise.

Under R.C. 4928.143(B)(2)(a) (OCC Appx. 00019), a utility's electric security plan

allows automatic recovery of certain costs including the cost of fuel and purchased power,

provided the cost is prudently incurred. In order to determine whether a fuel cost is prudently

incurred, an after-the-fact review of the fuel costs must be done. This review consists of

reconciliation between estimated and actual costs, an accounting of fuel costs, and an

examination of whether the fuel costs were "prudently incurred."29

The after the fact review is conducted annually. Such an annual review is necessary in

order to comply with the statutory language of R.C. 4928.143(B)(2)(a) (OCC Appx. 019),

permitting automatic recovery of the costs of fuel only if the cost is "prudently incurred." The

2s See Testimony of Companies' Witness Rousch at 14. (OCC Supp. 157).

29 See for example, In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power

Company and Ohio Power Company, Pub. Util. Comm. No. 09-872-EL-FAC et al., Opinion and

Order (Jan. 23, 2012). (OCC Appx. 170-189).
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annual prudence review is accompanied by an audit, with a procedural schedule for conducting

the audit, and hearing-related activities being established by the Commission.3o

Since the approval of the Companies' ESP 1 rates, quarterly filings have been regularly

made, one annual audit (2009) has been completed,31 and another (2010) is underway. 32 It is in

the context of these cases that recoverability is determined. A case in point is the Companies'

2009 fuel audit proceeding -- the first of three annual audit proceedings that was explicitly

contemplated in the Companies' electric security plan case.

There the Commission reviewed the cost of fuel used to generate electricity supplied for

2009.33 The Commission ultimately ordered a remedy that OCC and IEU have sought in this

appeal -- it credited the Companies' fuel deferrals to compensate customers for overpayments

related to a pre-fuel audit period.34 The Commission explicitly determined that the fuel deferrals

can be reduced on a going forward basis to adjust for a past event -- a 2008 settlement agreement

-- without amounting to retroactive ratemaking.

Had the deferrals been already approved for recovery in the ESP I Order, as Appellees

claim, no adjustments could have been made to the deferrals in the subsequent audit case. The

deferrals would have been untouchable. The Commission however, recognized that the deferrals

3o See Testimony of Witness Strom at 4. (R. 142, Supp. 48).

31 See In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and

Ohio Power Company, Pub. Util. Comm. No. 09-872-EL-FAC et al., Opinion and Order (Jan.

23, 2012). (OCC Appx. 170-189).

3zSee In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and

Ohio Power Conipany, Pub. Util. Comm. Nos. 10-1286-EL-FAC and 10-1288-EL-FAC,

Application (Sept. 2, 2010).

33 In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and

Ohio Power Company, Pub. Util. Comm. Nos. 09-872-EL-FAC, Opinion and Order (Jan. 23,

2012). (OCC Appx. 170-189).

34Id. at 12. (OCC Appx. 181).
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are not sacrosanct. The deferrals, if considered purely fuel costs, are subject to review in the

annual audit proceedings. They must be so reviewed according to R.C. 4928.143(B)(2)(a),

which only permits recovery if the cost is prudently incurred. In those proceedings the amount

of deferred costs that may be collected from customers is examined to determine, among other

things, if the costs are prudently incurred. If the utility fails to show how the deferred costs were

prudently incurred to generate the electricity supplied under the ESP, the Commission must deny

recovery.

The Commission also argues that the deferrals are untouchable because neither OCC nor

IEU sought a stay of the phase-in portion of the ESP I Order.3S The Commission's position,

however, ignores one basic fact: the total amount of the deferrals, including carrying charges,

was not decided at the time the ESP I Order was issued, and in fact has yet to be determined.

Thus, the issue is not ripe for a stay, and indeed the PUCO would likely have argued that

position had a stay of the ESP I Order been sought.

The issue of how much customers will be expected to pay for deferred fuel costs is being

considered in the Commission's Deferred Fuel Cost Proceeding. Comments and reply

comments were filed in that proceeding in April, but the Commission has not yet issued a

decision. Thus, it may be procedurally premature to seek a stay of the implementation of these

riders.

In addition, AEP Ohio, in its latest ESP case, has sought a further delay of the

implementation of the phase-in rider to be used for collecting deferred fuel costs from customers.

There, AEP Ohio has asked the Commission to delay commencement of the phase-in rider until

35 See PUCO Brief at 1-2, 29.
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June 2013 36 Thus, AEP Ohio's collection of the deferred fuel costs from customers might not

begin for another eleven months, or more.

Nevertheless, OCC has asked the Conunission to make collection of the deferrals subject

to refund, as a way to protect consumers 37 That is the most OCC can do at this time.

Thus, to accept Appellees' arguments that ESP rates have been fully collected, when the

deferred balance created by the phase-in rates exists, and is subject to adjustment, in multiple

audit proceedings, is unreasonable. It conflicts with the undisputed fact that there is $628

million of deferred revenues created under ESP I rates. It flouts the Commission's duty to

examine the deferred revenues to determine if the deferrals are necessary and the underlying

expenses prudently incurred. And it disregards the fact that the Commission in practice has

ordered decreases to the ESP I deferrals. Appellees' arguments should be rejected.

C. The Court should permit an exception to retroactive ratemaking and order

the PUCO to remedy the unjustified collection of $368 million of POLR

charges from customers.

According to Appellees, Keco is "well-established, settled jurisprudence that should be

applied to this case."38 The Appellees argue that "Keco is inescapable."39 But Appellees fail to

recognize that fifty five years have passed since Keco was announced. In these years the

36 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.

Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO et al.,

AEP Ohio Application at 14 (Mar. 30, 2012). (OCC Appx. 764).

37 See In the Matter of the Application of Columbus Southern Power Company for Approval of a
Mechanism to Recover Deferred Fuel Costs Ordered Under Ohio Revised Code 4928.144, Pub.

Util. Comm. Nos. 11-4920-RDR, et al., OCC Comments at 11-15 (Apr. 2, 201.2). (OCC Appx.

785).

3s PUCO Brief at 19.

39PUCO Brief at 28.
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regulatory structure in Ohio has significantly changed. These significant changes in the law call

into question whether Keco creates an absolute bar to the remedy Appellants seek.

Ohio Supreme Court Justice Douglas, in a concurring opinion written in 1993,

recognized that the prohibition against retroactive ratemaking, construed in Keco, should not be

applied "so absolutely." Columbus S. Power Co: v. Pub. Util. Comm., 67 Ohio St.3d 535, 550,

620 N.E. 2d 835, 847 (1993). Doing so, he noted, deprives the Commission and the Court of the

flexibility it needs to meet the modern needs of both consumers and utilities. Id. at 549.

According to Justice Douglas, the preferred approach would be to apply the rule with the

presumption that it is valid in a given case. But the facts of each case should be reviewed to

determine whether the presumption should apply or has, for good reason, been effectively

rebutted.40 Id. at 550. Such an approach would allow the Commission and the Court flexibility

in allowing retroactive relief for any number of reasons, including the period of time the case is

on appeal and during the remand period after reversal, and for rate orders containing procedural

or substantive mistakes.

To the extent that the Court determines that the remedy OCC is seeking is retroactive

ratemaking, OCC urges the Court to find there is good reason to presume that the rule against

retroactive ratemaking is either not valid or has been rebutted.

0.° See, e.g., Krieger, The Ghost of Regulation Past: Current Applications of the Rule Against

Retroactive Ratemaking in Public Utility Proceedings, 1991 U. 111. L.Rev. 983, 1045 (1991)

(advocating the approach of Justice Douglas' and analyzing the rationality and legitimacy of
expectations of the parties and the incentives or disincentives to the utility). This article
preceded Justice Douglas' opinion and may have been one of the sources that Justice Douglas

drew upon in his opinion.
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First, whether the bar against retroactive ratemaking is valid, post SB 221, is a matter of

debate and a matter this Court has not ruled upon.41 Justice Douglas once noted that the

principles of retroactive ratemaking do not lie in specific sections of the Revised Code. Id. at

547. Rather in Ohio the bar on retroactive ratemaking has evolved through case law creating

Ohio's "filed rate doctrine. 4z The source of that doctrine has been two statutes: R.C. 4905.22

(OCC Appx. 749) and 4905.32 (OCC Appx. 750). Under R.C. 4905.22 all rates shall be just and

reasonable and no more than allowed by the PUCO. Under Section 4905.32, a public utility may

not collect a different rate than that specified in such schedules.

Yet, under the express provisions of R.C. 4928.05 (A)(1) (OCC Appx.755), a competitive

retail service (generation) supplied by an electric distribution utility is not subject to supervision

or regulation by the PUCO under Chapter 4905. This provision has been in place since S.B. 3

was passed in 1999. While there is a provision of R.C. Chapter 4905 that continues to apply

(i.e., R.C. 4905.06), the General Assembly did not similarly identify either R.C. 4905.22 or

4905.32 as statutes that continue to apply under S.B. 3 and S.B. 221.

In this case, the presumption that the bar against retroactive ratemaking is valid should

not apply given that the statutes which the Ohio filed rate doctrine were developed from no

longer apply under R.C. 4928.05(A)(1). Consequently, the Court should construe exceptions

liberally in light of the questionable continued validity of the principle. Exceptions to the

retroactive ban in this case should be examined in light of the "expectations of the parties" in

41 See In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 at 9[12,

("The appellees respond by arguing that Keco's rule does not apply in proceedings under the new

statutes of S.B. 221. We need not decide whether Keco continues to apply, as the ruling also

violates a provision of S.B. 221 itself, under R.C. 4928.141(A)").

42 See, e.g., Keco Indus. Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 257,

discussing R.C. 4905.32 and 4903.16. (OCC Appx. 747,750).
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regard to previously approved ESP I rates.43 Additionally, the Court should examine whether the

"retroactivity" would create efficiency "incentives or disincentives to the utility."44

Here, the period of time the POLR issue has been either "on appeal" in the original ESP I

appeal45 or subject to remand (and the ensuing appeal), has spanned over three years. There has

been no final order on POLR to speak of as the entire review process has not concluded and will

not conclude until this appeal is resolved. When a rate order is appealed, the legitimate

expectation of the parties should be that the Court may reverse those rates on review, or the court

may remand the issue to the PUCO which could also cause a reversal.

Moreover, the law also creates very limited expectations concerning the finality of the

ESP rates. This is because both the utility and the Connnission may terminate the plan, in some

instances even after the ESP rates have been approved and are being collected from customers.

For instance, under the provisions of R.C. 4928.143(C)(2)(a), an electric distribution

utility may unilaterally withdraw its application, thereby terminating it if the Commission

modifies the application. Recently, the Companies did just that, in response to the PUCO

rejecting and disapproving a stipulated ESP, after the stipulated ESP rates were in effect for six

weeks 46 As a result, the stipulated ESP rates were replaced with "continued" rates

43 See, e.g., Krieger, The Ghost of Regulation Past: Current Applications of the Rule Against

Retroactive Ratemaking in Public Utility Proceedings, 1991 U. 111. L.Rev. 983, 1045 (1991)

(analyzing the rationality and legitimacy of expectations of the parties and the incentives or

disincentives to the utility).

44 Id.

45 In re: Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947

N.E.2d 655.
46 See In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143,

Revised Code, in the Form of an Electric Security Plan, Pub. Util. Comm. No. 11-346-EL-SSO

et al., Entry on Rehearing (Feb. 23, 2012). (OCC Appx. 00157).
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implementing the provisions, terms, and conditions of the Company's previous electric security

"
plan as approved in ESP I. Those ESP I rates are presently in place.

R.C. 4928.143(F) also vests the electric distribution utility with the unilateral right to

terminate the plan and immediately file an application to establish the standard service offer

through a market rate offering. Under that statute, if the Commission after conducting the annual

significantly excessive earnings review, orders a refund to customers, the utility may terminate

the plan. The annual review occurs only after the ESP rates have been approved and in effect for

at least a year.

Under R.C. 4928.143(E), the Commission itself may, after a prospective review of a

plan,48 terminate the plan . This prospective review of the plan occurs in the fourth year of the

plan. The Commission may terminate the plan if it determines that the plan will not continue to

be more favorable in the aggregate than an MRO or if the plan is substantially likely to provide

the EDU with a significantly excessive return.

Prohibiting retroactive relief during the appeal process can give Appellees the benefit of

delay in the review process. In the previous appeal of the Company's ESP I proceeding, the

timing of the Commission's final order was such that there was virtually no pot of funds left to

remedy what the Court later determined was retroactive ratemaking.49

The Court can order a remedy for the unjustified POLR collections. It can avoid the

apparent unfairness that will otherwise result if the Company is permitted to keep funds collected

47 The PUCO's contention that "the rates complained of are no longer being charged" (PUCO

Brief at 27) is factually incorrect and misleading.

48 To trigger this prospective review the ESP must have a term of more than three years.

49 See In re: Application of Columbus S. Power Co.,
128 Ohio St.3d 512, 2011-Ohio-1788 at9[

15.
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that were ultimately determined to be lacking any evidentiary support. The Court should reverse

the Commission's Order on Remand and provide prospective relief to customers by reducing the

phase-in recovery rates for the unjustified POLR charges collected from customers.

H. CONCLUSION

Customers of the Companies paid $368 million in POLR charges from April 2009

through May 2011. The POLR charges were charges the Ohio Supreme Court determined were

not justified on the basis of the record during the initial phase of the case. And these are the

same charges the PUCO also ruled were not justified in the Remand Order. In the Matter of the

Application of Columbus S. Power Co., Pub. Util. Comm. No. 08-917-EL-SSO, Remand Order

at 18-24 (Oct. 3, 2011). (OCC Supp. 304-3 10).

OCC asked the PUCO to remedy the effect of the unlawful POLR charges. The PUCO

chose not to. In the near future, customers will be forced to pay residual electric security plan

rates from 2012 through 2018 that reflect the impact of the unjustified POLR charges. To

prevent any further unfairness and to carry out the laws of this state, the Court should reverse the

Commission and order prospective relief for customers.
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Lawriter - ORC - 4903.16 Stay of execution. Page 1 of 1

4903.16 Stay of execution.
A proceeding to reverse, vacate, or modify a final order rendered by the public utilities commission
does not stay execution of such order unless the supreme court or a judge thereof in vacation, on
application and three days' notice to the commission, allows such stay, In which event the appellant
shall execute an undertaking, payable to the state in such a sum as the supreme court prescribes, with
surety to the satisfaction of the clerk of the supreme court, conditioned for the prompt payment by the
appellant of all damages caused by the delay in the enforcement of the order complained of, and for
the repayment of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained of, in the event

such order is sustained.

Effective Date: 10-01-1953
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4905.06 General supervision.
The public utilities commission has general supervision over all public utilities within its jurisdiction as
defined in section 4905.0 of the Revised Code, and may examine such public utilities and keep
informed as to their general condition, capitalization, and franchises, and as to the manner in which
their properties are leased, operated, managed, and conducted with respect to the adequacy or
accommodation afforded by their service, the safety and security of the public and their employees,
and their compliance with all laws, orders of the commission, franchises, and charter requirements.
The commission has general supervision over all other companies referred to in section 4905.05 of the
Revised Code to the extent of its jurisdiction as defined in that section, and may examine such
companies and keep informed as to their general condition and capitalization, and as to the manner in
which their properties are leased, operated, managed, and conducted with respect to the adequacy or
accommodation afforded by their service, and their compliance with all laws and orders of the
commission, insofar as any of such matters may relate to the costs associated with the provision of
electric utility service by public utilities in this state which are affiliated or associated with such
compantes. The commission, through the public utilities commissioners or inspectors or employees of
the commission authorized by it, may enter in or upon, for purposes of tnspection, any property,
equipment, building, plant, factory, ofFlce, apparatus, machinery, device, and lines of any public utility.
The power to inspect includes the power to prescribe any rule or order that the commission finds
necessary for protection of the public safety. In order to assist the commission in the performance of
its duties under this chapter, authorized employees of the motor carrier enforcement unft, created
under section 5503.34 of the Revised Code in the division of state highway patrol, of the department
of public safety may enter in or upon, for inspection purposes, any motor vehicle of any motor
transportation company or private motor carrier as defined in section 4923.02 of the Revised Code. In
order to inspect motor vehicles owned or operated by a motor transportation company engaged in the
transportation of persons, authorized employees of the motor carrier enforcement unit, division of
state highway patrol, of the department of public safety may enter in or upon any property of any
motor transportation company, as defined in section 4921.02 of the Revised Code, engaged in the

intrastate transportation of persons.

Effective Date: 09-01-2000; 09-16-2004

000748
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4905.22 Service and facilities required - unreasonablae

charge prohibited.
Every public utility shall furnish necessary and adequate service and facilities, and every public utility

shall furnish and provide with respect to its business such instrumentalities and facilities, as are

adequate and in all respects just and reasonable. All charges made or demanded for any service

rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law

or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or

demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the

commission.

Effective Date: 10-01-1953

000749
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4905.32 Schedule rate collected.

No public utility shall charge, demand, exact, receive, or collect a different rate, rental, toll, or charge
for any service rendered, or to be rendered, than that applicable to such service as specified In its
schedule filed with the public utilities commission which is in effect at the time. No public utility shall
refund or remit directly or indirectly, any rate, rental, toll, or charge so specified, or any part thereof,
or extend to any person, firm, or corporation, any rule, regulation, privilege, or facility except such as
are specified in such schedule and regularly and uniformly extended to all persons, firms, and

corporations under like circumstances for like, or substantially similar, service.

Effective Date: 10-01-1953
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4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when flxing and determining just and reasonable rates, fares, tolls,

rentals, and charges, shail determine:

(1) The valuation as of the date certain of the property of the public utility used and useful or, with

respect to a natural gas company, projected to be used and useful as of the date certain, in rendering

the public utility service for which rates are to be fixed and determined. The valuation so determined

shall be the totai value as set forth in division (C)(8) of section 4909.05 of the Revised Code, and a

reasonable ailowance for materials and supplies and cash working capital as determined by the

commission.

The commission, In its discretion, may include in the valuation a reasonable allowance for construction
work in progress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-flve per cent complete.

In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the per cent of time eiapsed in construction; the per cent of
construction funds, excluding allowance for funds used during construction, expended, or obligated to
such construction funds budgeted where all such funds are adjusted to reflect current purchasing
power; and any physical inspection performed by or on behalf of any party, including the commission's

staff.

A reasonable allowance for construction work in progress shall not exceed ten per cent of the totai
valuation as stated in this division, not Including such allowance for construction work in progress.

Where the commission permits an allowance for construction work In progress, the doliar value of the
project or portion thereof included In the valuation as construction work in progress shall not be
included in the valuation as plant In service until such time as the totai revenue effect of the
construction work in progress allowance Is offset by the total revenue effect of the plant In service
exclusion. Carrying charges calculated in a manner similar to allowance for funds used during
construction shall accrue on that portion of the project in service but not reflected in rates as plant In
service, and such accrued carrying charges shall be Included in the valuation of the property at the
conclusion of the offset period for purposes of division (C)(8) of section 4909.05 of the Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as it relates to a
particular construction project shall be reflected in rates for a period exceeding forty-eight consecutive
months commencing on the date the initial rates reflecting such allowance become effective, except as

otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work In progress as It relates
to a particular construction project shall be tolled if, and to the extent, a delay in the in-service date of
the project Is caused by the action or inaction of any federal, state, county, or municipal agency having
jurisdiction, where such action or inaction relates to a change in a rule, standard, or approval of such
agency, and where such action or inaction is not the result of the failure of the utility to reasonably
endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes into service, the commission shall
exclude, from the date of expiration, the allowance for the project as construction work in progress

000751
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from rates, except that the commission may extend the expiration date up to twelve months for good

cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated construction of a
project for which It was previously permitted a construction work in progress allowance, the
commission immediately shall exclude the allowance for the project from the valuation.

In the event that a construction work in progress project previously included in the valuation is
removed from the valuation pursuant to this division, any revenues collected by the utility from its
customers after April 10, 1985, that resulted from such prior inclusion shall be offset against future
revenues over the same period of time as the project was included in the valuation as construction
work in progress. The total revenue effect of such offset shall not exceed the total revenues previously

collected.

In no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this
section exceed the total revenue effect of any construction work in progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1)

of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of
return as determined under division (A)(2) of this section to the vaiuation of the utility determined

under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period used for the
determination under division (C)(1) of this section, less the total of any interest on cash or credit
refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the
commission, be computed by the normalization method of accounting, provided the utility maintains
accounting reserves that reflect differences between taxes actualiy payable and taxes on a normalized
basis, provided that no determination as to the treatment in the rate-making process of such taxes
shall be made that will result In ioss of any tax depreciation or other tax benefit to which the utility
would otherwise be entitled, and further provided that such tax benefit as redounds to the utility as a
result of such a computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility
and the defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section 5727.391 of the
Revised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the company,
used to fund any dividend or distribution, or utilized for any purposes other than the defrayal of the
allowable operating expenses of the company and the defrayal of the allowable expenses of the
company in connection with the Installation, acquisition, construction, or use of a compliance facility.
The amount of the tax credits granted to an electric light company under that section for Ohio coal
burned prior to January 1, 2000, shall be returned to its customers within three years after initially
claiming the credit through an offset to the company's rates or fuel component, as determined by the
commission, as set forth In schedules filed by the company under section 4905.30 of the Revised
Code. As used in division (A)(4)(b) of this section, "compliance facility" has the same meaning as in

section 5727.391 of the Revised Code.

000752
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(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding

the dollar amouht of return under division (A)(3) of this section to the cost, for the test period used for

the determination under division (C)(1) of this section, of rendering the public utility service under

division (A)(4) of this section.

(C)(1) Except as provided in division (D) of this section, the revenues and expenses of the utility shall
be determined during a test period. The utility may propose a test period for this determination that is
any twelve-month period beginning not more than six months prior to the date the application is filed
and ending not more than nine months subsequent to that date . The test period for determining
revenues and expenses of the utiiity shall be the test period proposed by the utility, unless otherwise

ordered by the commission.

(2) The date certain shaii be not later than the date of filing, except that it shall be, for a natural gas
company, not later than the end of the test period.

(D) A natural gas company may propose adjustments to the revenues and expenses to be determined
under division (C)(1) of this section for any changes that are, during the test period or the twelve-
month period immediately following the test period, reasonably expected to occur. The natural gas
company shall identify and quantify, individually, any proposed adjustments. The commission shall
incorporate the proposed adjustments into the determination If the adjustments are just and

reasonable.

(E) When the commission is of the opinion, after hearing and after making the determinations under

divisions (A) and ( B) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or
service, or any joint rate, fare, charge, toll, rental, schedule, classification, or service rendered,
charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, is, or will
be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, that the
service is, or will be, inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by
any such public utility are insufficient to yield reasonable compensation for the service rendered, and
are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually used
and useful for the convenience of the public as determined under division (A)(1) of this section,

exciuding from such value the value of any franchise or right to own, operate, or enjoy the same In
excess of the amount, exclusive of any tax or annual charge, actually paid to any political subdivision
of the state or county, as the consideration for the grant of such franchise or right, and excluding any
value added to such property by reason of a monopoiy or merger, with due regard in determining the
doiiar annual return under division (A)(3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a

cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of
property that is included in the valuation report under divisions (C)(4) and (5) of section 4909.05 of
the Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or service
to be rendered, charged, demanded, exacted, or collected for the performance or rendition of the
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service that wiii provide the public utility the allowable gross annual revenues under division (B) of this
section, and order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted
for the existing one. After such determination and order no change in the rate, fare, toli, charge,
rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or
changed by such public utility without the order of the commission, and any other rate, fare, toll,

charge, rental, classification, or service is prohibited.

(F) Upon application of any person or any public utility, and after notice to the parties In interest and
opportunity to be heard as provided In Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923.
of the Revised Code for other hearings, has been given, the commission may rescind, alter, or amend
an order fixing any rate, fare, toll, charge, rental, classification, or service, or any other order made by
the commission. Certified copies of such orders shall be served and take effect as provided for original

orders.

Amended by 129th General Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.

Effective Date: 11-24-1999
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4928.05 Extent of exemptions.

(A)(1) On and after the starting date of competitive retail electric service, a competitive retail electric

service supplied by an electric utility or electric services company shall not be subject to supervision

and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public

utilities commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,

except sections 4905.10 and 4905.31, division (B) of section 4905.33, and sections 4905.35 and

4933.81 to 4 3. 0; except sections 49 5.0 , 4935.03, 4963.40, and 4963.41 of the Revised Code

only to the extent related to service reliability and public safety; and except as otherwise provided in

this chapter. The commission's authority to enforce those excepted provisions with respect to a

competitive retail electric service shall be such authority as Is provided for their enforcement under

Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter. Nothing in

this dlvision shall be construed to iimit the commission's authority under sections 4928.141 to

4928.144 of the Revised Code. On and after the starting date of competitive retail electric service, a

competitive retail electric service supplied by an electric cooperative shall not be subject to supervision

and regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the

Revised Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of

the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail electric

service supplied by an electric utility shall be subject to supervision and regulation by the commission
under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter, to the

extent that authority is not preempted by federal law. The commission's authority to enforce those

provisions with respect to a noncompetitive retail electric service shall be the authority provided under

those chapters and this chapter, to the extent the authority is not preempted by federal law.

Notwlthstanding Chapters 4905. and 4909. of the Revised Code, commission authority under this

chapter shall include the authority to provide for the recovery, through a reconcilable rider on an

electric distribution utility's distribution rates, of all transmission and transmission-related costs,
including ancillary and congestion costs, imposed on or charged to the utiiity by the federal energy

regulatory commission or a regional transmission organization, independent transmission operator, or

similar organization approved by the federal energy regulatory commission. The commission shall

exercise its jurisdiction with respect to the delivery of electricity by an electric utility in this state on or

after the starting date of competitive retail electric service so as to ensure that no aspect of the

delivery of electricity by the utility to consumers in this state that consists of a noncompetitive retail

electric service is unregulated. On and after that starting date, a noncompetitive retail electric service

supplied by an electric cooperative shall not be subject to supervision and regulation by the

commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except
sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission's authority to enforce

those excepted sections with respect to a noncompetitive retail electric service of an electric

cooperative shall be such authority as is provided for their enforcement under Chapters 4933. and

4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised
Code to regulate an electric light company in this state or an electric service supplied in this state prior

to the starting date of competitive retail electric service.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price -

competitive bidding.
(A) For the purpose of complying with section 4928.14 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an eiectric distribution utility may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for

all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shail design the solicitation, administer the bidding,

and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No

generation supplier shall be prohibited from participating In the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster
supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section,

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this

section, the electric distribution utility shall file an application with the commission. An electric

distribution utiiity may file its application with the commission prior to the effective date of the
commission rules required under division (A)(2) of this section, and, as the commission determines

necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An

application under this division shall detail the electric distribution utility's proposed compliance with the

requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this

section and demonstrate that ail of the following requirements are met:

(1) The electric distribution utility or Its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscrfminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take
actions to identify and mitigate market power or the electric distribution utility's market conduct; or a
similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded eiectricity on- and off-peak energy products that are contracts for deiivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shail initiate a proceeding and, within ninety days after the application's filing date, shall
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determine by order whether the electric distribution utility and its market-rate offer meet all of the
foregoing requirements. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall
withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous filing under this section and section
49 8 3 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred

fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this
section, including for the purpose of division (D) of this section, the commission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility's standard service offer unless the
commission, by order issued before the third calendar day following the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the following criteria were

not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon

was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load Is bid upon by one or more persons other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the
competitive bidding process or to procuring generation service to provide the standard service offer,
including the costs of energy and capacity and the costs of all other products and services procured as
a result of the competitive bidding process, shall be timely recovered through the standard service
offer price, and, for that purpose, the commission shall approve a reconciliation mechanism, other

recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application flied under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used and
useful in this state shall require that a portion of that utility's standard service offer load for the first

five years of the market rate offer be competitively bid under cent ion yea rtwosthirty per cent insyear
per cent of the load In year one, not more than twenty per
three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years one through five. The
standard service offer price for retail electric generation service under this first application shall be a
proportionate blend of the bid price and the generation service price for the remaining standard service
offer load, which latter price shall be equal to the electric distribution utility's most recent standard
service offer price, adjusted upward or downward as the commission determines reasonable, relative
to the jurisdictional portion of any known and measurable changes from the level of any one or more

of the following costs as reflected In that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;

000757

7/6/2012
httm//codes. ohi o. eov/orc/492R.142



Lawriter -®RC - 4928.142 Standard generation service offer price - competitive bidding. Page 3 of 3

(3) Its prudently incurred costs of satisfying the supply and demand portfolio
qrequirernents; this

state, including, but not limited to, renewable energy resource and energy efficiency

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration
of the derating of any facility associated with those costs. In making any adjustment to the most
recent standard service offer prtce on the basis of costs described in division ( D) of this section, the

commission shall Include the benefits that may become available to the electric distribution
utility as a

result of or In connection with the costs included in the adjustment, Including, but not limited to, the
utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achieved

by those adjustments. The commission shall not apply its consideration of the return on common
equity to reduce any adjustments authorized under this division unless the adjustments will cause the
electric dlstribution utility to earn a return on common equity that is signiFlcantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur

shall be on the electric distribution utility. Additionally, the commission may adjust the electric

distribution utility's most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility's financial

integrity or
to ensure that the resulting revenue available to the utility for providing the standard

service offer is not so inadequate as to result, directly or indirectly, in a taking of property without

compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distributlon utility has
the burden of demonstrating that any adjustment to its most recent standard service offer price is

proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and

notwithstanding any other requirement of this section, the commission may alter prospectively the

proportions specified in that division to mitigate any effect of an abrupt or signiflcant change in the

electric distribution utility's standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made

not more often than annually, and the commission shall not, by altering those proportions and in any

event, including because of the length of time, as authorized under division (C) of this section, taken

to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration

shall be limited to an alteration affecting the prospective proportions used during the blending period

and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (
C) of this section shall not, nor ever shall be authorized or required by the commission to, file

an application under section 49 8. 4 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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BEFORE

THE PUBLIC UTILITIES COMIviISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Oliio Power Company for Authority to
Establish a Standard Service Offer Pursuant
to Section 4928.143, Revised Code, in the
Form of an Electsic Security Plan.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Revised Code.

1

)
)
) Case No.11-346-EL-SSO
} Case No.11-348-ELPSSO

)
)

)
) Case No.11-349-EL•AAM
) Case No.11-350-EIrAAM
}

)

) Case No.11-4920-EL-RDR
} Case No. 11-4921-EL-RDR

)
)

ENTRY ON REHEARING

(1) On January 27, 2011, Columbus Southern Power Company and
Ohio Power Company {jointly, AEP-Ohio)1 filed an application
for a standard service offer pursuant to Section 4928.141,
Revised Code. The application was for an electric security plan
in accordance with Section 4928.143, Revised Code.

(2) On September 7, 2011, a Stipulation and Recommendation
(Stipulation) was filed by AEP-Ohio, Staff, and other parties to
resolve the issues raised in several cases pending before the
Commission, including the above captioned cases.

(3) On December 14, 2011, the Commission issued its Opinion and
Order, adopting the Stipulation, with modifications.

By entry issued on March 7, 2012, the Commiasion approved and confirmed the merger of Columbus

Southexn Power Company into OP, effective December 31, 2011. In the Maffer of the Application of Ohio

Pouxr Company and Columbus Southern Power Compuny for Authmity to Merge and Related Approvals, Case

No.10-237trELiTNC
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(4) On February 23, 2012, the Commission issued its Entry on
Rehearing detennining that the Stipulation, as a package, did
not benefit ratepayers and the public interest and, thus, did not
satisfy the three-part test for the consideration of stipulations.
The Cornmission directed AEP-Ohio to file its proposed tariffs
to continue the provisions, terms, and conditions of its previous
electric security plan no later than February 28, 2012.

(5) On February 28, 2012, AEP-Ohio submitted its proposed

compliance tariffs containing the provisions, terms, and
conditions of its previous electric security plan, as approved in
In the Matter of the Application of Columbus Southern Power

Company and Ohio Power Company for Authority to Establish a

Standard Service Offer Pursuant to Section 4928.143, Reofsed Code,

in the Form of an Electric Security Plan, Case No. 08-917-EL-SSO

et al. (ESP 1). The Industrial Energy Users-Ohio (IEU-Ohio),

Ormet Primary Aluminum Corporation (Ormet), the Ohio

Consumers Counsel and the Appalachian Peace and Tustice
Network (OCC/APJN), and FirstEnergy Solutions (FES) filed

objections to various parts of AEP-Oliio's proposed compliance
tariffs, including the implementation of the phase-in recovery
rider (PIRR), which was contained wittun the proposed tariffs.

(6) AEP-Ohio filed revised tariffs on March 6, 2012, that reinserted

terms and conditions that were omitted from the proposed
tariffs filed on February 28, 2012.

(7) On March 7, 2012, the Commission issued an entry (March 7

Entry) approving the tariffs in part and ordered AEP-Ohio to

file new tariffs removing the PIRR and deferring consideration

of AEP-0hios application to establish the PIRR to In re

Columbus Southern Power Company, Case No. 11-4920-EL-RDR

and In re Ohio Power Company, Case No. 11-4921-EL-RDR

(jointly Deferred Fuel Cost Cases).

(8) On March 14, 2012, AEP-Ohio filed an application for rehearing

of the March 7 Entry. AEP-Ohio asserts that the Commission s
refusal to allow the PIRR to become immediately effective
violates the Commission s decision in the ESP I order. AEP-

Ohio opines that ESP I authorized the recovery of the fuel cost

deferrals beginning in 2012 and continuing through 2018. AEP-

Ohio contends that the Commission also violated Sections
4928.143(C)(2)(b) and 4928.144, Revised Code. AEP-Ohio
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beIieves these provisions require the Commission to ensure the
recovery of the fuel cost deferrals as set forth in the ESP I

proceedings. In AEP-Ohio's last two assignments of error, the
Companies argue that the March 7 Entry should have

authorized the PIRR to continue to incorporate a weighted
average cost of capital carrying charge. AEP-Ohio also asserts
that the Commission erred by failing to order the PIRR be
enabled to recover the deferred fuel expense on a gross-of-tax
basis, consistent with the ESP I order.

(9) On March 21, 2012, Ormet filed a memorandum contra AEP-
Ohio's application for rehearing. In its memorandum, Ortnet
explains that the March 7 Entry is not inconsistent with the ESP
I order, as the Commission did not approve any specific
recovery mechanism but rather, created a general approval of
the future recovery of deferred fael costs. Ormet points out
that, even if the ESP I order had created a cost recovery
tnechuvsm, there is no language requiring that specific
mechanism be effective by a certain date.

(10) On March 26, 2012, FES filed a memorandum contra AEP-
Ohio's application for rehearing. ht its memorandum, FES

argues that the ESP I order authorized a collection of any
deferrals, if necessary, thus indicating a separate proceeding or
assessment would occur as to the collection of the deferrals.
Further, FF5 points out that there is no language within the

ESP I order permitting AEP-Ohio to automatically begin
recovery in the beginning of 2012; thus, nothing prectudes

AEP-0hio from recovering deferrals from the 2012 to 2018 time
frame. PES also states that the Commission's March 7 Entry
does not violate Sections 4928.143(C)(2)(b) and 4928.144,

Revised Code, as nothing within the March 7 Entry precludes
AEP-Ohio from collecting the deferrals authorized in ESP I

order.

(11) OCC/APJN filed a memorandum contra AEP-Ohio's
application for rehearing on March 26, 2012. OCC/AP)N claim

that there is nothing within either the ESP I order or Ohio law

that requires the PIRR to be immediately collected by a set date.
OCC/APJN argue that the March 7 Entry explained that the
issues surrounding the PIRR would be addressed in the

Deferned Fuel Cost Cases. Further, OCC/APJN note that, as there
is no Commission precedent or state law requiring the

-3-
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Commission to permit AEP-Ohio to recover PIRR charges after
rejecting the Stipulation, it was not necessary for the
Commission to address the weighted average cost of capital for
carrying charges or collection of the deferred fuei expenses on a
gross-of-tax basis.

(12) On March 26, 2012, IEU-Ohio filed a memorandum contra
AEP-0hio's application for rehearing of the March 7 Entry.
IEU-Otuo explains that the Commission properly ordered AEP-
Ohio to exclude the proposed PIRR rates, and nothing within
Sections 4928.143(C)(2)(b) or 4928.144, Revised Code, requires
the Commission to immediately implement the PIRR. IEU-
Ohio opines that since the Conunission did not permit the PJRR
to be filed within the tariffs, the Conunission did not need to
address the amortization rate of the ESP I order deferrals.

(13) The Commission finds that AEP-Ohio's application for
rehearing of the March 7 Entry should be denied. While the
March 7 Entry ordered AE.P-Ohio to remove the PIRR from its
proposed tariffs filed before the Cornmission, the March 7
Entry did not preclude AEP-Ohio from the recovery of fuel cost
deferrals with carrying costs but rather, provided that the PIRR
recovery will be addressed in the Deferred Fuel C.ost Gises.

While the Conunission's order in the ESP I proceedings permits
AEP-Ohio to seek recovery of fuel cost deferrals from 2012 to
2018, it did not establish a rider or other tariff provision for
AEP-Ohio to recover deferred fuel costs or set a hard deadline
for when recovery shall begin. To the contrary, as Fffi points
out, in the ESP I order, the Commission explicitly provided
that any recovery shall occur as necessary, indicating the
Commission would conduct an additional analysis to
determine the appropriate recovery of fuel cost expenses
incurred plus carrying costs. AEP-Ohio s niischaracterization
of both the language within the March 7 Entry and the ESP I
order unravels its other assignments of error, as the
Conunission cannot violate Sections 4928.144 and
4928.143(C)(2)(b), Revised Code, when the March 7 Entry is
entirely consistent with its order in the ESP I proceedings.

Further, AII'-Ohio's arguments that the March 7 Entry failed to
order the PIRR to incorporate a weighted average cost of
capital carrying charge or permit AfiP-Ohio to recover the
deferred fuel expense on a gross-of-tax basis should be rejected,
as both arguments are premature and wil2 be addressed in the

-4-
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I?e,{erred Fuel Cost Cases, as established in the March 7 Entry.

Accordingly, AEP-Ohio's application for rehearing of the

March 7 Entry is denied.

-5-

It is, therefore,

(7RIDEREI?, 'That AEP°Chio's AppTncation for Rehearing of the March 7 F3atry be

denied. It is, further,

ORDRED, That a copy of this entry on rehearing be served on atI parties of record.

THE PiJBLIC lU'i'II.rI'IL'S COMIvIISSIQN OF OHIO

JITIsc

Entered in the Jonrnal

APR 11 zO1Z

Barcy F. McNea1
Secretary
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BEFORE
THE PUBLIC iTl-I[.dTIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pmmmt to §4928.143, Ohio Rev. Code,
in the Form of an Electric Secnrity Plm

Case No. 11-346-EL-SSO
Case No. 11-348-EL-SSO

ln the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority

Case No. 11-349-EL-t1AM
Case No. 11-350-EL-A.AM

okIIO POWEIi COMPANY'S
MODIMD ELECTRIC SECURITY PLAN

1. AEP Ohio's current Standard Service Offer rates

Through a March 18, 2009 Opinion and Order and a July 23, 2009 Entry on Rehearing in

Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, the Commission approved a modified Electric

Security Plan (ESP) to be in effect for AEP Ohio from 2009 through the end of 2011. Although

the Comnussion approved a new ESP for AEP Ohio in its Lleceniber 14, 2011 Opiruon and

Order, the Commission subsequently reversed its decision and rejected the ESP in its Febniary

23, 2012 Entry on Rehearing. Citing § 4928.143(C)(2)(b), Revised Code, the Comndssion

issued a March 7, 2012 Entry approving tauffs that reinstituted the first ESP rate plan effective

March 9, 2012.

During the period leading up to December 31, 2011, Columbus Southeen Power

Company (CSP) and Ohio Power Company (OPCo) were separate subsidiary electric utility

operating conipanies of American Electric Power Company, Inc. (AEP) though they conducted

their combined business in Ohio as "AEP Ohio." On December 31, 2011, after receiving

approvals from the Public Utilities Commission of Ohio (Connnission) and the Federal Energy

Regulatory Commission, CSP merged with OPCo with OPCo being the surviving entity.
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As relevant to this application, OPCo (generally referred to herein as "AEP Ohio") is an "eteetric

distribution utility,,`electric light company," "electric sttpplier'" and "electric utility' as those

tetms are defined in §4928.01 (A) (6), (7), (10) and (11), Ohio Rev. Code, respectively.

Ilvough a 14tarch 7, 2012 Entry in Case No. 10-2376-EL-UNC, the Conutussion reiterated its

approval of the merger and provided that CSP and OPCo rate zones would be maintained untii

they are modified in another proceeding. As set forth in Company witness Roush's Exhibit

DMR-4, AEP Ohio proposes in connection with the modified ESP that several rates be changed

from having separate rate zones to being unified rates for all AEP Ohio customers.

TI. Summary of the Modified Electric Security Plan and Requested

Relief

An electric distribtrtion utiSty (EUtJ) may comply with §4928.141(A)°s standard service

offer (SSO) requirement through either a market rate offer (MItO), pursuant to §4928.142, Ohio

Rev. Code, or an ESP, pursuant to 4928.143,, Ohio Rev. Code. Pursuant to § 4928.143, Ohio

Rev. Code and as set forth in greater detail below, AEP Ohio is proposing an ESP to fiilfill its

obligation to provide an SSO tmder §4928.141, Ohio Rev. Code. The Applicant seeks tlte

Commission's approval of an ESP based on §4928.143, Ohio Rev. Code, and Rule 4901:1-35,

Ohio Admin. Code, for a term commencing on June 1, 2012 and ending May 31, 2015.

The Company has approached the modified ESP in a manner that is consistent with S.B.

221. For example, the ESP addresses a range of issues that are broader than simply focusing on

the SSO for conipetitive retail electric services. The Company's ESP, as described in ihis

application and in sttpporting Company testimony, also address provisions regarding their

distribution service (See §4928.143 (B) (2) (d) and (h), Ohio Rev. Code); provisions that

promote retail electaic competition, including higbly discotmted capacity charges; economic

development and job retention (See §§4928.02(1V), 4928.143 (B) (2) (i) and 4905.31 (E), Ohio

Rev. Code); the alternative energy resource requirements of §4928.64, Ohio Rev. Code; the

2
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energy efficiency requirements of §4928.66, Ohio Rev. Code (See also §§4928.143 (B) (2) (i)

and 4905.31 (E), Ohio Rev. Code); preserving and expauding the development of competition

for retail electric services in its territory in accordance with §4928,02(B) and (C), Ohio Rev.

Code; and other matters. That being said, the primary focus of the application concerns SSO

pricing issues.

The modified ESP which addresses this broad range of issues will have the effect of

stabilizing and providiug certainty regarding retail electrlc service (§4928.143 (B) (2) (d), Ohio

Rev. Code) and is "more favorable in the aggregate as compared to the expected results that

would otherwise apply under section 4928.142 of the Revised Code." (§4928.143, (C) Ohio Rev.

Code). The terms of the modified ESP offer AEP Ohio customers financial stability and

reasonable electricity rates while offering investors some nneastae of financial stability. Each of

the major components of the modified ESP is critical to AEP Ohio's future and need to be

addressed in order for the Company to remain in transition to a fuIly competitive auction-based

SSO. 'llvrough a separate application, AEP Ohio is proposing to implement stnictural corporate

separation, including the transfer of generation assets at net book value to an affrl s̀ated generation

company. Legal corporation separation, along with temiination of the AEP luterconnection

Agreement (also known as the AEP Pool), are needed in order to facilitate the quick transition to

an auction-based SSO and implement a pemianent and fally competitive structure for AEP Ohio.

Accordingly, as set forth below in greater detail, AEP Ohio requests that the

Convnission:

1. approve the proposed ESP without modification, including all accounting

authority needed to implement the proposed riders and other aspects of the ESP as

proposed;

2. approve new rates under the modified ESP effective with the first billing cycle of

Jime, 2012 and continuing through the last billing cycle of May, 2015: and

3
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3. approvetbe s te application for sttncttuai coaporate separation

M. Filingidequiresnents of Rule 4901e1-35-03(C)4 Ohio Adlnim, Coaie

tS. DeseriptBan of Suppos't.lng Tes ' ony

A more complete description of and stappoat for the modified ESP is provided through the

testimony of the Company witnesses listed in the following table, with each witnesses' subjects

also being referenced in the table.

witness Cseaerd Smbject Area deneral 3Descr4ption of'fl est!ffiony

Robert Overview o • Overview of tPx AEP Ohio modified

Powas ESP
• Capacity price oscasiew
• RLiad Stability Rider
• Auction prxess overvi.ew

Selwyn
Dias

Plvlip
NeLson

o C e s 'ott ovetvaew
• 7ntegcafed package of term and

cond'et'soas _

C,eneral Polccy Wifness Achancernent of state policies
• componer" of the modified ESP rideis
• Alteenative Enetgy Standaids

Capacity Plan
Coapurate 3eparation

Fuel Adjostraent Clause (FAC)
Generation resauce rider (GRR)
Altenative eaesgy rider (AER)

Fool termination & modificaflon

• Pltase In Recove^v der
e A'IBRICapacity oblig,ation
• Transfer of AEP Ohio geneeation assets
• Cost t8eco'®ery Niechmsms for fnel,

renewable enerLty credits. new capamty,
and poal terat'snafion

David
Roush

Wdliam
Allen

Laura
Thomas

Retee

Hawkins

Oliver
Sever

'9'aeiffs and Rate Design
Casto>ffir Rate Impacts

CapaciEy Pricing
Distsibution Investmat Rider (DIR)

Retail StabiGty Rider (RSR)
Detailed Inplemmtation Plan (DIP)

Aggregate lvlarket Rste Offa (Yv1ltO)

Test

AEP Ohio's Capital Strocture
Secaritizafion of %kferred Fuel
Updated credit agency eeports

Pso-formu financial stat

• i99od'vfications to the tariffs, terms and
conditions of service

• Design of the proposed aates and riders
• impiem®ntation and bill impacts
• gvyo tiered capacity pricing
a Description of how the DIR will Smctian

and ihe DFR revenue requirement
• Need for and basis for the RSR
• Costomes switchinglevels
• Aggmpte MRO test
• Conrolaetitive bencbmuk

development
+ Capitalization. weighted average costot

capital (WACC), and canying costs
• ltatioatale and benefits of secaretrxntton

of Defened Fuel
• ltecent credit agency reports indicate the

negative impact of the revoked ESP an
the Com 's credit

• Forecast methodology
• Forecast __ donsandeesults

4
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SA7ltatess General Subject Area 43emeral Description ®t°PeseSmoay;:

11tonm
Ntitche9l

accounting • Igepevlatory accowting detaals for
pmposed ridees"

• Regulatory accounting for fatsmme
¢ecovery of de s

Ihoa'aas
Kuiqmtnck

Jay
Godfmy

Fxank
Graves

Distribntion Ynv t Rider (DIR)
Enhanced Service Reliability Rider

(ESRR)
Storm DamaLte Recocecy Mechamm

pridSRkSAttTO

R,ectuest prailency for cost xgcavcry
of the Timber Road wind renewable
enecgy powa

(REYA)
9 the Rxliabitity
odel

s 5verv9ew^..and description of the
Distribatlon investment reder, whirh
inchydos mestmm iae Distribution

tm9rms
® Vegetation paoprnnt geidSMARTt&

proRmvn. and stoam damaga
• company's exgraience ia mwwable

energy
• Oh®o vmewable emeegy mwket
• Timber Road wind XBPA
e Detailed discussion of I'JM cepacity

market

B. Pro Forrrro Financial Projections of the Effect of the Modified ESP

Pro fonrla financial projections of the effect of the modified ESP for the dreration of the

ESP are presented in the testimony of Company witness Sever as part of Exhibit OJS-2 and the

assumptiona n9ade and methodologies used in deriving theprofonrro projections are listed in

Exhibit OJS-1.

C. Projected Rate Impacts of the Modified ESP

Projected rate impacts by customer classlrate schedules during the ESP are contained in

the testimony of Company witness Roush and Exhibit DMR-1.

D. Description of the Corporate Separation Plan and Demonstration that the

Plan Complies wEth §4928.17, Ohio Rev. Code and Rule 4901:1-37, Ohio

Admin. Code

AEP Ohio provides a description of its corporate separation plan, to be adopted pm-sumt

to §4928.17, Ohio Rev. Code, through a separate application filed concurcently with the

modified ESP (Case No. 12-1126-EL-UNC) and cross referenced in the testim.ony of Company

witnesses Powers and Nelson filed in support of the modified ESP. After more than a decade of

foRowing the provisional approach of functional corporate separation, the Company submits that

it is time to fully and finally implement the goal of §4928.17, Ohio Rev. Code. Though the
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Company is requesting specific amendments to the corporate separation plan as part of a separate

docket; approval of fnll stroctatral separation (i.e:, generation divestiture) is a etatical and

necessary prerequisite for the Company's modified ESP proposal to transition toward and

ianplement an auction-based SSO.

E. Status of the Operational Support Plan

Piarsuant to Rule 4901:1-35-03(C)(5), Ohio Admin. Code, AEP Ohio states that its

Operational Sacpport Plan has been implemented and that it is not aware of any outstanding

problems with its implementation.

F. Description of How the Company Addresses Governmental Aggregation

and Implementation of Divisions (1), (J), and (K) of §4928.20, Ohio Rev.

Code and the Effect on Large-Scale Governmental Aggregation of

Unavoidable Generation Charges

For the modified ESP, the Company's plan for addressing govemmental aggregation

programs and the implementation of divisions (1), (J), and (K) of §4928.20, Ohio Rev. Code, and

the effect on large-scale governmental aggregation of any unavoidable generation charges, is to

preserve and expand retail competition opportunities through discounted capacity pricing in

saqzport of shoppingload and an expedited transition to a fully conepetitive, auction-based SSO

strocture. The Company's proposed nonbypassable genemtion charges do not have an adverse

impact on large-scale governmental agftregation.

G. State Policies Enumerated in §4928.02, Ohio Rev. Code, Are Advanced by

the Modified ESP

A detailed account of how the modified ESP is consistent with and advances the policies

of this state etntmerated in §4928.02(A) through (N), Ohio Rev. Code, is provided by Company

witness Dias.

S. Statement ltegarding Qualafying Transmission Entity

OPCo and AEP Ohio Transmission Company, Inc. are members of PJM Tntereounection,

which is a qualifying transmission en4ity, as that term is used in §4928.12, Ohio Rev. Code.

6

000769



L Executive S

An executive summary of the modified ESP is included in the tes ny of ComPaff

witnessPowess and °bit P-1.

IV. Standard Service Offer Rate Provisions of the Modified ESP

A. Generation Rates

1. SSO Generation Service Rider (base generation rate)

in order to minimm overall rate impacts on individual customers and help stabilize non-

fuelgeneration SSO rates, OPCo is proposing as part of a comprehensive ESP package of temrs

and conditions to freeze current non-fuel generation rates until such time as those rates are

established through a competitive bidding process. AEP Ohio is proposing to bundle the current

Environmental Investuent Carrying Charge Rider (EICCR) and the base generation rates for the

CSP and OPCo rate zones, respectively, such that the EICCR would no longer exist. Under this

approach, no cnstomer taidng SSO service will see a change in non-fuel generation charges

during the entire pre-auction ESP period. The base generation rates are discussed in Company

cvitness Roush's testimony and shown in Exhibit DMR-1.

2. Fuel Adjustment Claasse

The proposed ESP includes continuation and modificatlon of a bypassable Fuel

Adjustment Clause (FAC), as discussed in the testimony of Company witnesses Nelson and

Mitchell. The Company is proposing to modify the FAC by removing renewable energy credits

(RECs) currently recorded in Account No. 557 from the FAC, and recovering this expense

tluough a new Alternative Energy Rider, which is discussed separately below. In addition,

bundled purchased power products, or REPAs, currently recorded in Account No. 555, will be

split into their REC and non-REC components. The REC component will be recovered through

the AER and the non-REC portion will continue to be recovered through the FAC. The

7
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Company also proposes to unify the rates for each FAC rate zone into a single set of nnerged..

rates, on a delayed basis as d'ascussed-in the testimony of Company witness RouslL A summary

and brief description of the types of fuel costs encompassed within the proposed FAC is foimd in

the testimony of Company witness Nelson and Exhibit PJN-4, as is a description of the plants

that the cost pertains to and a narrative pertaining to the procurement policies and procedures.

3. Alternatlve Energy Rider

The modified ESP includes establisbment of a bypassable Alternative Energy Rider

(AER). The Company is proposing to begin recovery of REC expense via the AER instead of

the FAC starting in the modified ESP. REC expense is the identified renewable value of cost

associated with acquiring or creating renewable energy. The energy and capacity costs of

renewable energy resources would continue to be recovered through the FAC. Additional details

on the proposed rider are discussed in the testimony of Company witnesses Nelson and Mitchell.

4. Generation Resource Rider

'T'he Generation Resource Rider (GRR) is a new nonbypassable rider designed to collect

the costs associated with AEP Ohio's investment in generating facilities in accordance with

§4928.143 (B) (2) (c), Ohio Rev. Code. This proposed rider is nonbypassable and is designed to

recover renewable and altemative capacity additions, as well as, more traditional capacity

constructed or financed by the Company and approved by the Commission. The rider will be

established as a placeholder rider, such that any charges included in the GRR will need to be

approved in a separate Cornmission proceeding during the term of the modified ESP.

The proposed Turning Point solar project will be the first capacity resource addition to be

included in the GRR, if approved. After the Commission first detemines need for the Turning

Point facility in the pending Long-Term Forecast Report proceeding (Case Nos. 10-501-EL-FOR

and 10-502-EL-FOR), the Company will make a separate EL-RDR filing proposing the rate level

for the nonbypassable cbarge for the life of the facility. To the extent it is necessary to

s
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isnpleaarent the above-described approach, the Company requests a waiver of Rule 4901:1-35-

03(C)(3) or (C)(9)(b), Ohio Admin. Code.

5. Interruptible Service ltates

The modified ESP includes modification and continuation of Interrnptible Service 12ates.

The credit under Rider IRP-D will be the current base generation rate demand charge discount

tmder Schedule IRP-D relative to Schedule GS-4 adjusted upward to reflect the roll-in of the

E1CCR, which is consistent with AEP Ohio's proposal for all other base generation rates. Upon

approval of the RSR., AEP Ohio is willing to increase the IRP-D credit to $8.21 per kW-month.

If approved, this increased level of credit would reduce the base generation revenues and would

be reflected in the RSR. Additional details on intexnrptible service rates are discussed in the

testimony of Company witness Roush.

AEP Ohio's existing internrptible service offerings are being restructured to reflect the

transition to participation in the PIM Interconnection LLC (PJM) Base Residual Auction for the

June 2015 to May 2016 delivery year and the transition to the use of a competitive bid process to

meet AEP Ohio's SSO obligation. Consistent with this transition, AEP Ohio proposes to permit

retail customer participation in PJM demand response progTarns. Schedule Interruptible Power -

Discretionary (IRP-D) will be restnrctured as Rider 1RP-D, reflecting an offset to fum service

rates. AEP Ohio is also proposing to eiuninate Rider Emergency Curtailable Service (ECS) and

Rider Price Curtailable Service (PCS), including the proposed changes pending in Case Nos. 10-

343-EL-ATA and 10-344-EL-ATA. Customers with peak demand response attributes that have

cleared in the PJM msrket that are also receiving an incentive payment tbrongh a reasonable

arrangement shall comrnit such peak demand response atttibutes to the Company at no additional

cost. Finally in this regard, AEP Ohio proposes that it be allowed to issue an i2FP to meet any

remaining peak demand reduction mandates.
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6. Retail 5tabifity Rider

The modified ESP includes establishment of a noubypassable Retail Stability Rider-

(R..SR). Because the Company is proposing as part of the integrated package of tenns and

conditions in the proposed ESP, including bighly discounted capacity pricing to support

shopping load, the Company would be in a precarious financial position during the ESP term

without the RSR. This would cause the Company to implement si g cant cost controls and

could trigger negative job impacts in Ohio. In order to provide stability and certainty to both

customers and the Company, the RSR is a genelation revenue decoupling charge that would be

paid by shopp4ng and non-sbopping customers during the period prior to 3une 2015 when the

Company will no longer be providing capacity to serve its entire connected load as an FRR

entity. Additional details on the proposed rider are discussed in the testimony of Company

witnesses Allen and Roush.

B. Pro-Ceatnpetitive Pr®posals including Discounted Capacity
Charges

Retail shopping is swiftly expanding in 4EP Ohio's service territory and the modified

ESP is designed to preserve and expand this shoppiug trend - through a series of pro-competitive

proposals. With the modified ESP II, AEP Ohio has conunitted to adjust its business plan to a

fully competitive energy and capacity market by June 1, 2015 to address the Conunission's

recent policy directive,l it is important to bear in mind that each of these features is ffiilly

dependent upon the total package of inter-related terms and conditions of the proposed ESP and

none stands alone. Moreover, the pro-contpetitive proposals are being advanced as part of the

ESP package that contains benefits to both customers and .AEP Ohio.

As referenced above, the modified ESP is premised upon structural corporate separation

being approved and inaplemented, as well as the teranination of the AEP Interconnection

'In AEP Ohio Case 10-2376-EL-UNC. Entry( March 7.2012) at 5-6
10
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Agreeuaent (also known as the:"AEP Pool"). As explained in the tesfiim®ny of Conapany, witness,.

Powers, the niodified ESP also proposes to quickly tmnsition AEP Ohio to an energy auction for

100% of SSO load for delivery commencing January 2015, provided that its Corporate

Separation plan and AEP Pool tenuination are approved and implemented before that time.

Moreover, for the purpose of facilitating a smooth transition to the fiill SSO energy auction in

Ianaary 2015, AEP Ohio is also willing to engage in an energy-only, slice-of-system auction for

5% of SSO load as part of the ESP package prior to January 2015; based on the express

condition of financially being made whole. The early energy auetion would be for delivery

beginning six months after final orders are both issued adopting the ESP as proposed and the

corporate separation plan as ftled and with the delivery period extending through December 31,

2014.

These pracompetitive provisions and aggressive transition schedule enable AEP Ohio to

achieve a fiilly competitive SSO much faster than is possible under a market rate option. The

modified ESP also proposes to resolve other competitive issues between AEP Ohio and CRES

providers competing in its service territory (e.g., eliminating the 90-day advanced notice for

shopping), as discaased in the testimony of Company witness Roush.

Another ianportant competitive issue relates to the price charged for using AEP Ohio's

capacity resources to support shopping load within its service teiritory. Issues regarding the

appropriate capacity charges for AEP Ohio are currently pending before the Commission in Case

No. 10-2929-EL-I3NC. The modified ESP proposes - only as part of the integrated package of

ESP tetvis and conditions and without waiving its independent litigation position in the 10-2929

case - a capacity charge structetre whereby highly discounted capacity charges are offered during

the remaining period that AEP Ohio remains contractually obligated to remain a Fixed Resource

Requirements (FRR) entity in the PJM Interconnection„ LLC (PTM) capacity market. The

discounted capacity charge structure is described in more detail in the testimony of Company

tl
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witnesses Powers and Ailen. By proposing this alternative capacity pricing as a part of the

integrated ESP package with other benefits to AEP Ohio, the Conapany is not waiving or-

otherwise compromising its litigation position in the 10-2929 case and reserves the right to

ptusue any available legal remedies or avenues of reGef before any state or federal a tive

agency or court. AEP Ohio emphasizes the inyaortance of keeping the 10-29291itigation moving

forward in an expedited procedural schedule in parallel with the modified ESP proceeding,

especially in light of the present expiration date that is established for the int ° reli.ef granted

in the Comvxission's March 7, 2012 Entry in the 10-2929 case. Until such time that final orders

are issued by the C sion approving the proposed ESP without modification and approving

the Conapany's corporate separation filing as proposed, the Company will continue to proseca2te

its litigation position in the 10-2929 case.

4C. Transmission Rates

The Company proposes to retain the Transmission Cost Recovery Rider (TCRR)

mechanism as it is presently comprised, except that AEP Ohio proposes to unify the rates for

each rate zone into a single set of merged rates. Annual filings for the TC)tflt, will comply with

the requirements of Chapter 4901:1-36, Ohio Admin. Code. Continuation of the TCRR is

discussed in the testimony of Company wiffiesses A/Iitchell and lioush.

D. Distribution Rates

1. Distn'bution Investment Rider

The modified ESP includes establishment of a Distribution Investment Rider (DIR). The

purpose of this rider is to provide capital fimding for distribution assets needed to support

distribution asset management progtsuns, distribution capacity and infrastnrcture additions driven

by customer demand aud support the continued implementation of advanced technology

including AEP Ohio's gridSMARTm initiative. Once established, the rider rate will be updated

12
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periodically. Additional details on the proposed rider are discussed in the testimony of Company..

watnesses Aflen, IZirkpatrick, Roush and Nfitchell.

2. gredS14IL1RTD Rider

The modified ESP includes continuation of the gridSlvfARTm Rider. ' e the Company

proposes to unify the rates for each rate zone into a single set of merged rates, the proposed rider

is otherwise a continuation same rider previously approved by the Connnission in Case Nos. 08-

917-EL-SSO, 08-918-EL-SSO and 10-164-EL-R.i>R. The rider rate will continue to be updated

periodicaIly. ?.dditional details on the proposed rider are discussed in the testimony of Company

witnesses ICu'kpatrick, Roush and Mitchell.

3. Enhanced Service Reltability Rider

The modified ESP includes continuation of a Enhanced Service Reliability Rider

(ESRR). While the Company proposes to unify the rates for each rate zone into a single set of

merged rates, the proposed rider is otherwise the same rider approved and addressed by the

Conunission in Case Nos. 08-917-EL-SSO, 08-918-EL-SSO and 10-163-EL-RBR, updated to

reflect the anticipated program costs during the ESP tenn. The rider rate will continue to be

updated periodically. Additionai details on the proposed rider are discussed in the testimony of

Company witnesses Kirkpatrick, Roush and Mitchell.

E. Energy EflEleiencyJPeak Demand Reduction Rider

The modified ESP includes modification and continuation of a Energy Efficiency/ Peak

Denaand Reducrion Rider (EE/P13R). While the Company proposes to unify the rates for each

rate zone into a single set of merged rates, the proposed rider is otherwise the same rider

approved and addressed by the Commission in Case Nos. 08-917-EL-SSO, 08-918-EL-SSO, 09-

1089-EL-POR 09-1090-EL-POR,11-5568-EL-POR and 11-5569-EL-POR The rider rate dvill

13
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continue to be updated periodically.. Additional details on the proposed rider are discussed inthe_

testimony of Company witnesses Dias, Roush and A+titchell.

F. Economic Development Rider

The modified ESP includes continuation and modifrcarion of a nonbypassable Econonric

Development Rider (EDR). While the Company proposes to unify the rates for each rate zone

into a single set of merged rates, the proposed rider is otherwise the same rider approved and

addressed by the Commmission in Case Nos. 08-917-EL-SSO, 08-918-EL-SSO, 09-1095-EL-RDR

and 10-1072-EL-1tDR. The rider rate will continue to be updated periodically. Additional

details on the proposed rider are discussed in the testimony of Company witnesses Roush and

Mitchell.

G. Continuation of Statutory and Existing i'1ltscellaneous

Riders

The Company plans to continue implementing other existing riders during the term of the

modified ESP, as detailed in the testimony of Company witness Roush and F.xtu'bit L7IvIR-4.

V. New Accounting Deferrals and Recovery of Existing Regulatory

Assets

The Company filed Case Nos. I1-4920-EL-RDR and 11-4921-EI^RDR to establish the

Phase In Recovery Rider (PIRR) for collection of the deferred fuel expenses authorized for

recovery starting in January 2012 by the Commission's fmal, non-appealable decision in Case

Nos. 08-917-EL-SSO and 08-918-EL-SSO. To date, the Commission has not approved the PIRR

or otherwise irnplemented this aspect of ESP I, as is presently required under

§4928.143(C}(2)(b), Ohio Rev. Code. Nevertheless, as part of the integrated package of terms

and conditions presented in the modified ESP and without waiving its lawful rights and remedies

related to the PIRR ianplementation, AEP Ohio is proposing to delay the commencement of

PIRR recovery until June 2013 (with the end of the recovery period rP+nsin9ng as December 31.
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2018), whilecontinuing.to accrue during.the contiuuing deferral period a weighted average cost

of capital carrying charge as authorized°in the ESP I decision. Accordingly, the C Y

requests that the Commission consider the delayed PIRR as part of the modified ESP and

swpend the procedural schedule currently established in Case Nos. 11-4920-EL-RDR and 11-

4921-EL-RDR. The delayed P1RR proposal is being coordinated with the delayed unification of

the FAC rates, as discussed in the testimony of Company witnesses Dias and Ronsh.

The modified ESP includes approval for accounting deferrals including a major storm

damage recovery mechanism proposal discussed in the testimony of Company witnesses

Kirkpatrick and Mitchell.

The modified ESP incltrdes approval for accounting deferrals for future recovery of net

book value of retired meters related to the expansion of gridSMAR'14 diseaLVsed in the testimony

of Company witnesses Kirkpatrick and Mitchell.

VI. Work Papers

Piled with this modified ESP is a contplete set of work papers, consistent with Rule

4901:1-35-03(G), Ohio Admin. Code. The work papers include all pertinent doctnnents

prepared by the Company for the Application and an explanation, narrative or other snpport of

the assiunptions used in the work papers. Parties are also being electronically served with the

native files containuing; the work papers.

VII. Waiver Requests

Under Rule 4901:1-35-02(B), Ohio Admin. Code, the Commission may grant requests to

waive any requirement of Chapter 4901:1-35 for good cause shown. Because this modified ESP

was filed in the existing proceeding and was snbmitted in response to the Commission's March

7, 2012 Entry, AEP Ohio submits that the SSO filing requirements do not apply to this filing.

But in the spirit of ttansparency and efficiency, AEP Ohio has atteaaapted to comply cvith the

filing requirements in making this filing, except as otherwise noted as it relates to waiver
15
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requests herein. As discussed in Paragt'aph IV.A.5 above, to the extent it is necessary to

lensent the descri approach regnar ' g approval of the f'i12p. and the T g Point pao,ject,

the Company requests a waiver of Rule 4901:1-35-03(C)(3) or (C)(9)(b), Ohio A' Code. To

the extent that the relief requested in this application reclafires a waiver of any other filing

requirements found in Chapter Rule 4901:1-35, Ohio Admin. Code, the Company reeluests such

a waiver.

, Service of the Application

As resguired by Rule 4901:1-35-04(A), Ohio AdmiiL Code, the Company is providing,

concurrent with the filing of this Application and any waiver re ts, an electronic copy of the

fihug to each party in the current SSO proceeding, Case Nos, 11-346-EL-SSO and 11-348-ELr

SSO. In a mmmer consistent with Rule 4901:1-35-04(B), Ohio Admin. Code, attached as

Attachment I to this Applacation is a proposed notice for newspaper publication that fully

discloses the substance of the anoMied ESP, includixLg projected rate isnpacts, and that

prominently states that any person may request to become a party to the proceeding.
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Oi2E, AEP Ohio requests that the Co sion find and order as followss

1. That the Company's modified ESP is more favorable in the ag pte as
compared to the expected resolts would oth e apply under section
4928.142 of the Revised Code."

2. Tltat the Company's ESP be approved, including all acco ` S authoretq needed
to implement the proposed riders and other aspects of the ESP as proposed,

3. That the Company's proposed tariffs be approved; and

4. That the Co 'ssion issue such other orders as may be just and proper.

12espec y submitted,

/s/ Steven T. Nourse
Steven T. Nourse
Matthew J. Sattenvhite
American Electric Power Corporation
1 Riverside Plaaa, 29h Floor
Columbus, Ohio 43215-2373
Telephone: (614) 716-1608
Facsunile:(614) 716-2950
stuoorsettcaen.com
ng sattenvhite(n?aeg.com

Daniel R. Conway
Porter Wtight Morris & Arthur
Huntint,tton Center
41 S. High Street
Columbus, Ohio 43215
Telephone: (614) 227-2770
Fax: (614) 227-2100
dcontvapritipoitertiwialtt.com

Counsel for Ohio Power Company

P

000780



Attachment I

000781



1:EGAT, YdOYICE

Ohio Power Conspany (OPCo) is a subsidiary el®cttic utility Mting co y of Anaefican Electric Power
Courany, Inc. OPCo condocte its basiness in Ohio as "AEP Oluo." As a result of the recent merger of Cchmibus
Southern Pocver Company into OPCo. tbeae are two aate zoses: CSP rate zone and OPCo rate zoue. .P.EP Obio fias
filed with the Public Utilities C i'on of Ohio (PUCO) Case Ato. 11-346-EIrSSO and 11-348-ELSSO, In the
A9atta of the Appticadion ofColaanbars 5ouFhern Pocva C'ompoW and ®hio P'omer Companyfos.4aathoeitY to
EslabBfsh a.SBandard Sssvice offer Pta'saaraP to §d928.1 d3. Ohio Rev. Code, in the 1<°arm of an.Elech-ic il°

Plan, and Case No. 11-349eE2.-elAM and 11-350-E.3.- hi 8heh9a8ter of the Application ofColmnbW Son1h®rn

Power Coenpanv and Ohio Power Cornpanyfar.rlpprmn¢l of CestaanAceonntingAeethority. Tn these casas the
C ' ion will consider A.EP Obio's request for appmvA of its new Electric See®uaty Plan (E.SP) tlrat includes its
standard serstice offer (SSO), effective with the first bilting cycle of June 2012, ftouiAh the 3ast biiling cycle of May

2015.1'he ESP. which includes the SSO Pricivg fgr generation, aiso addreass" Provisioms reearding distribotimt
setvice, eemonue developmoA , altemative energy resousce 'requirements, energy effieiency zec(nir and other
mattece. IFates for sonae customer classes will increase and aates for other c7asses wiIl decline, bowever, on average
for all customer classes, CSP rate zone vuffl experience a®erage amwal 2®1o total rate ' socresses. during the ESP leiod

and OPCo sate zone customers weli see average aonanl4% total rate the ESP period.AEP Ohio
proposes to recover c ' other costs throatgh riders daariacg the ESP period; however, those eosts and the
subsecluent rate aanpacts are not known at this tim.

Any pmon nay reqjest to become a party to the Wmeeding,

Further infonnation may be obta6ned by coaeactinlt the PnbGc Util®ties Co*f+m;=tion of Ohio, 180 East Broad Staeet,
Columbus, Ohio43215-3793, viewing the C ' ion's web Irage at t,apiri^SG1cw muc.stase^e>h.tac, or contacting the

Coromission's call center at 1-800-686-7826.
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CERTdFICA'HE OF SERVICE . . .... . .. .. ..

The u®etesigtted hereby certifies that atxne and cotrect copy of ®hio Power Compavy's Modified $lectric

9ervice Plan hes bem served apon the below-named counsel and Attorney E.caniiaets by electrmdc mait to all

Parties this 3e day of Rvlarch. 2012.
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peta.s .state.oh.as.
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Tatmmy.Torkentoa a@pnc.state.oh.us.
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WiliiataWright rc lnu.state.ohas.
ghomes. ' uc.state.oh.as,
john.jonesa)prac.state.oh.ns.
dclarkl@aep.com
geady@ucc.state.oh.us.
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nedford@fose.ne4
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rick.s@ohanet.org,
stnwvse@aep.com
tathy@ theoee.org.
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dakattk@ jonesdaY.com,
haydenm afntsteaergycotp.cotR
dconway@portsrwwright.corn,
jlang@calfee.com.
h=bnde@caIfee.com.
talexaoder@catfee.com,
etter@occ.state.oh.us,
grady@occ.state.oh.us.
sma11@occ.state.oh.a&
cynthia.a.fonuer@constetlation.co®,
David.fein@constellationcotu
®orothy.corbett@duke-energy.co®,
Awy.sQiller@duke-energy.com.
dboelnntt^,bkltawfnm.com,
mkurtz@bktlawfirm.corn.
rlcks@ottanet.org,
tobrien@bticker.com.
jbentine@cwsiaw.com,
mytuick@cwslaw.com.
zt¢avitz@ewslaw.c.om.
jejadwin@aeP.com
m.amalz@ohiapmwrtylaw.org.
jtnaskovyak@ aldopocertylaw. org
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cntontgoutery)a Micker.com,
hucalisterLheicker.cotn.
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h 'a4,aol.com,
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whowmd@vorys.com
mjsettineri@vorys.cam
lkalepsd .com,

.: varys.com,
Gary.A.7effa9esla dow.com.
Stepheachriss rwal=mui.com
dmeyec@1e>nklaw.conm.
holly [ei raysmithlaw.com.
6ariUroyet&ol.cwn,
pllilip... thoarvsoultine.co^
camlyn.flahive@thompsonhine.com
teaz9nce.mebaie a ehotapsoalu®e.com.
cmooaey2 @columMts.xs.com,
drinebolt)a ohiopattners.org,
trent tt theoeg.com,
nolanCotheoec.org,
gponlos@metmoc.eom
eivma.haud@sm'dentoacom,
doug.bowter@snrdentoacom
clitaton.roince@smdenton.com.
sam@mwncmh.com
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ff thsom-
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dstahl@eiuae+stah(.com
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Jkoopert?nhess.com,
kgoerty@hess.com
afmifeld(n?tiiridityene gy.com.
swolfce}viridityenerlry.com
korenergy(i,>7, insipht.rr. com.
sarAoan@aep.com
13ane.Stinson@baileycaea6eri.coim
cendsley@otbforg
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BEFORE
. . . Pa , LIC UTUffMS CO SIi.1Pa OF OHIOTHE

In the Matter of the Application of
Columbus Southern Power C y for
Approval of a Mechanism to Recover
Deferred Fuel Costs ordered Under Ohio

Revised Code 4928.144.

In the Matter of the Application of Ohio
Power Company for Approval of a
Mechanism to Recover Defemd Fuel
Costs Ordered Under Cbio IL ' d Code

4928.144.

Case No. 11-4920-EL® R

Case No. 11-4921mEL- lt

Cf3 S
BY

THE OFFICE OF THE (P d3 COPTS RS' COUNSEL

L fSDUC"i"ION

The Office of the Ohio Consumers' Counsel ("t3CC")1 f 1es these coanr0ents to

advocate that the 1.2 nlillion residential customers of Columbus Southern Power

Company ("CSP") and Ohio Power Company ("OPC") (collectively, "CPC" or

"Company")2
should be charged rates for electric service that are no higher than what is

reasonable, in keeping with the state policy espoused an R.C. 4928.02(A). lu these

proceedings, the Company seeks approval from the Public Utilities Commission of Ohio

("Cotnmissaon" or "PUC®") to collect sigaificant rate increases from customers for fuel

t RC. Chapter 4911.

2 gffecth.ro at the end of 2011, OPC and CSP (both of which were operating comPmtes of AEP Ohio)

metp,ed. with OpC becoming the successor in interest to CSP. See In re AEP Ohio ESP Case.t, Case No.

11-346-EI--SSO. et al., OPC Application for Rehearing (January 13; 2012) at 2. The Commission

apptoved the merger on March 7. 2012, effective December 31.2012. In the Matter of Jhe Applicatlon of

Ohio Power Company and ColLmebus Soudtern Pmver 7omOpany forAuthorify to Merge and Related

Approvafs. Case No. 10-2376r II.-UNC, Entry (March
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costs (and a large amottsat of c g costs) the Company purgortedly incurred but did

not collect during 2009-2011, as a result of "capped" or phased-in ESP rates.3

ln its Applications, the Company estimated that it over-collected fnel costs in the

amount of 53,896,041 from its CSP cnstomers as of December 31, 2011.4 It does not,

however, seek to refund this amount to CSP customers in this proceeding. Instead it

intends to return the over-collection in its Ivlarch 2012 fiael adjustment clause case.$

In addition, the Company claims that it will have under-coBlected $628,073,325 in

defecred fuel charges from OP customers as of December 31, 2011.6 '1'o begin collecting

these charges, the Company proposes a Phase-In Recovery Rider ("Rider"). This rider

will begin on February 1, 2012 and last until January 1, 2019.T Under the Company's

proposal, it would also coIlect an additional $279 tnillion in carrying charges, based on its

proposed interest rate of I 1.15°/a, during the seven-year life of the Rider. The Company

proposes to collect these charges from all customer classes, on a per-kwh rate.s Under

the Company's proposed Rider, OPC's residential customers would pay an additional

$0.51 per month for customers using 100 kWh up to S10.12 per month for customers

using 2,000 kWh.9

As discussed below, the Commission should follow the law by requiring the

C 'es to prove that the fuel costs, incaured from 2009-2011, were prudently

j See Applicatiws (Septmuber 1. 2011) ("Apptications"). Extubit A at 6.

• Id., Exddbit A at 1.

Idat3.

6Id Exhibit A at l.

Id.at3.

a See id. fixb'ebit A at 6-7.

° See id. Exhibit A at 6.
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incansed. This is in keeping with the fact that the Co y has the burden of proving

(under R.C. 4928.143(R)(2)(a)) that the fuel charges it seeks to collect £tom customers

are pradently-incetrred costs of fuel used to erate the electricity supplied ]rnder the

standard service offer. Eecaa'se there are pending proceedings where the fxrel charges

inciured from 2009-2011 are still being considere(L if any rider is implemented it should

only be implemented subject to refimd and/or reconciliation or iraae up.

For now however, Conrmission should address whether the phase-in plan

(including the level of deferrals and collection) is'yttst and reasonable." under R.C.

4928.144. If and only if the Commission makes such a de tion, then the Company

would be permitted to collect such costs ander R.C. 4928.143 and 4928.144. In this

respect, as discussed below, OCC urges the Conmlission to reject the rider rates because

they are based on ESP Rates that were not established in compliance with R.C. 4928.143

and because they are a result of a phase-in that is not just and reasonable. Accordingly,

the base level of cnlamortized deferrals (and canying costs) to be collected from

caestomers shonld be reduced before collection begins.

In the event the PUCO does not adjust the unamortized deferrals, as requested by

OCC, in order to protect customers during the appeal10 of the ESP 1 Remand Order,a1 the

Commission should order the Rider to be collected, subject to refvnd, with interest

accxuing at the Company's long term cost of debt. This will preserve the deferraLs that

are under appeal so there will be a remedy for customers if the appeal by CCC and the

dndustrial Energy Users-Ohio (`<PEIT') is successful. Otherwise, customers will be

10 Oluo Supreme Court Case No. 12-0187.

11 In !he MoPler of tlie Application of Colnnrbua S Poever Co., Case No. 08-917-EL-SSO et al. (' ESP I").

Order on Remend (October 3. 2011) ("Remand Order").
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hamied and a renaeclythat exists today may be taken away as the deferral "pot" dwindles

down." It would be patently unfair" for the Commission to deprive calstonlers of an

adequate remedy, especially when these same customers paid $63 n3ilBion in retroactive

rates and were given no re fund of those clnla collections because the rates had

ePCpired.1° Additionaily, collecting the rider subject to refiwdwill not undnly hacm the

Company, and is in fact consistent with the PUCO's collection of provider of flast resort

("POLR") revenues snbject to refund during the remand hearing.15

Beyond these fhndmental issues there are also several problems with the

Applications themselves. First, the Colnpany proposes to collect the charges one year

longer than the approved tinlefiame for collecting deferrals allowed by the Commission's

ESP I Order.ls Extending the coltection out for one year would lullawfully add

approximately $43 naillion to the cany°ing costs that customers would pay assuming an

interest rate of 11.15%. 1? The Comnaission should only allow the Company to col6ect

defelrals tbrough the Rider no later than January 1, 2018, the time period approved in the

C®lnlnission's ESP I Order.

Second, in order to reduce the cam,ing charges that customers will pay, the

Commission should calculate carrying costs using the Company's long-term cost of debt

instead of the Company's higher weighted average cost of capital ("WACC") and should

17 OCC's appeatseeks a reduction of the defertals by S368 mitlion plus interest.

13 See In re: Applicalion of Coltanbu+ & Pomver Co.. 128 Ohio St.3d 512. 2011-O1rio-178S. 947 N.E.2d 655

("PSP 1 Appeal Dxision',, 1.17 (where the Court recognized the "apparent unfa'vaess" of a no-refimd

rvle, applied to the $63 million in unlawfiil retroactive chages).

14 See id..1M15-21.

" See ESP I. Entry (May 25. 2011).

16 FBP I. Ophuon and Order (Macch 18, 2009).

17 See OCC Attachment 2.
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calcaslate the charges on a net of tax basis. lf the Commission takes these actions, it will

save the Company's customeas millions of dollars in earaying costs and reduce their

monthly eleotricity bills at a time when many consumers are still stcuggleng to make ends

meet. This woadd be a good step toward fiilfelling the Commission's duties awder the law

to ensnre reasonably peiced electricity for Ohio customers, a policy of the State of Ohio.

See R.C. 4928.02(A).

Third, the Connnission should order the Company to refund the over-collection of

$3,896,041 in deferred fiael charges for CSP customers as of December 31, 2011, plus

accrued interest calculated at the same interest rates that wiIl be allowed for the

C nies, as soon as possible. The Company's proposal to return the over-coIlection in

its March 2012 fuel adjustment clause, without interest payment, is not fair to CSP's

caastomers, who over-paid for fieel from 2009-2011. Doing so would be consistent with

the Commission's directive in the Renaand Order to return fiands (POLR) collected from

ctutomers, with interest (at a rate equal to the Company's long term debt) within the next

billing cycle follow' the order.'s

IL DISCUSSION

The outcomes of other proceedings have a direct bearing on whether customers

should have to pay the charges the Company is requesting to collect from customers

through the Rider. Those cases are the pending Fuel Adjustment Clause ("FAC") audit

proceedings and the appeals of OCC and IEU from the Remand proceeding.

The pending fael adjustment clause proceedings were initiated to examine the

prudence and accounting of the Company's fuel costs incurred duringg the first ESP tenn

'® R.enmmd Ocda at 34.
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These are the proceedin-o which the PLTC® insisted upon as a condition for approviug

the phase-in rates.

The OCC's and IEU's appeal of the C ' sion'a Remand Order seek to retatrn

to customers the revenues from POLR charges the PUCO foamd the Company failed to

prove as "reasonable and lawfid" under its elechic security plan. t9 The Co ion

must take those cases into fiill account in deternining the rates to be paid under the

phase-in recovery rider. The only way it can do so is to reqtw'e the rider to be collected

subject to refund and/or reconciliation or trne np.

A. The Commission Cannot elpprove'fhe Cotleetion Of'1'he
Rider Because It Is Based On ESP Rates That Were Not
EstnbHished In Complisnce With R.C. 4928.143 And A Phase-
In Plan That Is Not Just And Reasonable Under B.C. 4928.144.

The deferral balance at the end of December 2011 is the basis (or the amortization

principal) to charge customeis increased rates under the Rider. But the Commission must

first determine whether the Company has bome the burden of proving that the charges are

reasonable and lawful under R.C. 4928.143(B)(2)(a). The Commission must deteamine

as well whether the balance of deferred fuel costs and its collection amount to a just and

reasonable phase-in under R.C. 4928.144.

The balance of the deferred fuel costs that the ComQany seeks to collect from its

customers has been overstated. This is because the phase-in rates which directly drive

the deferred balance included all authorized ESP rate increases, including rates for

PpLR. The deferrals thus have been overstated by POLR collections on a dollar-by-

19 Remand Orda at 37.
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dollar basis. And the PUCO fottnd that the Company had not demonstrated that its POI.R

c es requested in the ESP were reasonable and flawfu1.20

Moreover, the PUCO cannot by law approve the collection of the deferred fuel

costs unless the phase-in plan which created the deferrals is found to be "just and

reasonable."Zt It is niotnatic that if the rates estabGshed under R.C. 4928.143 are not

foxend to be reasonable and lawful, then the phase-in plan iuapletarenti.ng those xates

cannot be "just and reasonable" as required under RC. 4928.144.

While the Commission caunot adjust the phase-in rates at this flisne, it must

remedy the unlawfulness of the phase-in plan. It must do so to bring;all remaining

elements of the phase-in plan into compliance with B.C. 4928.144. It must also do so to

ftilfill its responsibilities atnder R.C. 4928.02(A) to ensure "reasonably priced retail

electric service."

Accordingly, to get to the base level of defenatss that could law&illy be included

in the phase-in recovery rider, the Cotnmission should reduce the unamortized balance of

deferrals by $368 million, plus canying charges, to account for the unlawfttl embedded

costs of the deferrals that have accnted from 2009-2011. On a going forward basis, with

such a reduced unarnortized balance, the S279 ntillion in canying charges would also be

reduced. Only then is there an appropriate starting base level for the rider to be

collected from customers. That base level for the rider itself would necessarily have to be

coIlected subject to refimd and/or reconciliation or tra® up, pending the various fuel

proceedings that have not concluded to date.

20 Renaaud Order at 37.

'1 R.C. 4928.144.
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B. The Company Must Meet Its Burden Of Provin8'Ihat'I't®e
Fuel Costs Were "Prudently In... d° Costs Of Fuel ilsed'Ta ►

Generate Electricity Supplied I.Tnder'Tlne Offer, As Required

By R.C. 4925.143(B)(2)(A).

In the ESP 1 Order, the Commission ordered the establishnient of a FAC "with

quarterly adjustments as proposed by the Companies, as well as an annctal p ncy and

accounting review recommended by Staff...: '' Thus, the annual FAC Audits for the

fvel-related costs the Company incnrred'rn 2009, 2010, and 2011 are an essential and

integral part of the fiael adjustment mechanism approved in the Company's first ESP.

lndeed they are the only way that the Commissnon can det ' e whether the fuel costs

were pnidendy incurred and thus allowed to be colleoted under R.C. 4928.143(B)(2)(a).

There is no presumption that all fuel-related costs sought to be included in the

Rider were prudently incrnred and reasonable. In fact, the Company has the burden to

prove these fuel costs were prudently incurred costs of fiael used to generate electricity

supplied under the standard service offer, in order to comply with R.C.

4928.143(B)(2)(a).

Tf there are adjustments or disallowances for the facel costs and associated carrying

charges, as ordered by the Commission based on FAC audits, they must be fully reflected

in the rates charged through the Rider. Otherwise, the Company's customers will be

overpaying for finel-related costs and associated can-ying charges. Additionally, the

charges will be unlawful under R.C. 4928.143(£i)(2)(a). ln such a case the Commission,

as a creature of statute, 23 has no authority to approve their collection from customers.

E ESp t Order at 15.

2' See e.g. CoLanbra S. Po«w Co. v. Pab. Utll. Comm.. 67 Ohio St.3d 535 (1993).
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The 2009 FAC audit has been completed and the Commis4ion issued an order on

January 23, 2012. OCC and other parties filed appfications for rehearing on Febnury 22,

2012. The Commission granted the requests for rehearing on UTarch 21, 2012 for fiuther

consideration, but has not made a frnal dete ' tion in that case.

The 2010 FAC audit report was filed by the auditors on May 26, 2011 and this

case is pending before the Conatnission.24 The auditors for the 2011 FAC audit have

been selected,25 and it is expected that the 2011 FAC audit report will be filed in May

2012 similar to the schedules of the 2009 and 2010 FAC audit proceedings.

The adjustrnents that may resuit from the Commission's decisions on the three

FAC annnal audits should be fiilly accounted for in the Rider. In the 2009 FAC audit

proceeding, the Cotnmission ordered specific and substantial reductions of OPC's 2009

fuel costs.26 In addition, the Commission ordered that these adjushnents "should be

credited against OP's FAC under-recovery namely the portion of the $30 anillion 2008

lump sum payment not already credited to OP ratepayers as well as the $41 million value

of the West V'irginia coal reserve that AEP booked when the Settlement Agteement was

executed.x27 Further, the Commission directed the Company "to hire an auditor

specifically to examine the value of the West Virginia coal reserve and to make a

recommendation to the Cowniission as to whether the increased value, if any above the

$41 nrillion aheady required to be credited against OP's under-recovery, should accrue to

ze Case Nos. 10-268-EL-FAC, 10-269-EL-FAC.10-870-II.-FAC. 10-871-EL-FAC. 10-1286-EL-FAC. and

10-1288-EL-FAC.

s See CaseNo. 09-872-II.FAC. et al.. Hntry (Jamuiry 25, 2011) at 2.

1'2009 FAC Audit Order at 12-14.

''7 Id. at 12.
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OP ratepayers beyond the value of the reserve that AEPSC booked under the Settlement

Agreement.•''8

As a result of the 2009 FAC Audit Order, there are substantial reductions to the

FAC deferral balance as recorded by the Company. And there may be increased value

over and above the $41 mill'aon credited to OP's fuel under-recovee3o from the West

Virginia coal reserve. Customers of OP should receive the firll benefit of such increased

value. In other words, any additional value over and above the $41 nsatlion credited

should go to fiuther reduce the substantial fuel d.efemal balance.

While there is no revised value for the West Virginia coal reserve at this tdme, a

reductdon of $150 million to $250 nrillion in FAC defen-A balance solely as a result of the

2009 FAC audit, could be a possible outcome. For discussion purposes, ®CC has

calculated the iiWact soch a reduction would have on the carrying costs associated with

the fuel deferrals (and on the customers that would be asked to pay them), and has

included the calculations as Attachment 1 to these Comments.

Assunning a seven-year amortization perlod and an interest rate of 11.15°fo, both

proposed by the Company, a $150 million reduction in the firel defeaznl balance would

reduce the total carrying charges over the amoaiization period by $67 million. The

montlily collection from all of OPC's retail customers will be reduced from $10.8 million

to $8.2 million. A $250 million reduction in the FAC defeffal balance can reduce the

total carrying charge over the amortization period by $111 million, and reduce the

monthly collection by $4.3 million from customers.

10
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These calculations are made to point out the fact that the FAC deferral balance

could be greatly affected by a revalning of the West Vir ' coal reserve. And this is a

revaluing that was specifically ordered by the PUCO. As this is but one of several

si fficant reductions pencGng to the FAC deferral balance it is essential dlat any rider

approved by the Co '. sion is approved subject to refnnd andfor reconciliation or tnre

up. This is because the vahle of the deferrals and the canying costs schednled to be

collected evill be greatly affected by the adjustments that are likely to occur. For 81is

reawn, the Coluwissaon nrost explicitly rule that any Rider, set in this proceeding, is

subject to refund and/or reconciliation or bue up.

C. To Avoid An Ineqnltable Result That Could Harnr Consazmers,
The Commission Should 1vlake Collection Of The Rider

Subject To Refund.

Iu order to protect consumers, the Commission should collect the rider, at a

reduced level takin8 into account the $368 million plus offset, subject to refuqad and or

reconciliation or tme up, pendin8 the outcome of the FAC audits. Otherwise, customers

naay be forced to pay nnlawfill and unreasonable rates that nyay later be proven to be

uneeasonable and unlawful.

The Commission has, in the past, ordered utility rates to be subject to refund, and

the Supreme Court has approved such measures. In 1983, for example, the Commission

detennined that a portion of the allowance related to Columbus & Southerv Ohio Electric

Company's constnlctaon work in progress for the Zimmer plant would be collected

subject to refund to customers.'-9 After the Conannsston's action was upheld on appeal,'®

9 In re Colmnbes & Sonthffn Ohio Electric Co..
Case No. 81-1058-F.L-A1R, EntrY (Novembe* 17. 1982).

30 Colmnbvs & Soothewn Ohio Electric Co. v. Pob. Util. Comm.
(1984). 10 Ohio St.3d 12.
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the Coanmission ordered the trti9ity to refarnd approximately S4.5 nmillion to_its

customers." The Commission ordered the collection to be subject to refund in order to

protect customers in the event of a later decision that the utility was collecting more from

customers than w ted by law, rule, or reason.

A more recent example of the Commission collecting rates subject to refirnd was

in the Remand proceeding. In the ESP I Appeal, the Ohio Supreme Court determined

that the POLR rates approved in the Commission ESP 1 Order were not supported by

record evidence, and remanded that issue to the PUCO for fnrther consideration.32

There, after the Court r ded the POLR issue (and the environmental carrying,

charges) to the PUCO.OCC and others requested that the PUCO either stay the

collections of the POLR charge, or colleet the charge subject to refnnd.33 The PUCO,

thonegll5rst d'uecting the Company to remove the rates from tariffs,34 subsequently

ordered the charges collected subject to refund.3$

The Commission can act now to protect consumers from fiuther harm wbrde the

FAC audits are underway.. The Commission can protect consumers by only aAowing a

reduced base level rider to be co6lected explicitly subject to refilnd and/or reconciliation

or lrue-up. This will allow the Commission to subsequently adjust the level of the rider,

consistent with its findings in the audit proceedinp.

"Case No. 81-1058-EL-AIIt, Order on Rehearing (b1aY 1, 1984).

3x ESP I Appeal. 1124,

33 Case No. 08-917-EL-SSO (Remend) (Apr• 26. 2012).

N Ca.se No. 08-917-EL-SSO, Entry (May 4. 2012).

3s Case No. 08-917-EL-SSO. Entry (Ivlay 25. 2012).
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D. If The Commission Does Not Reduce The Rider For S368
M° n(Imins Carrying Charges) Of Unlawful Chnrges, Then ft
Shoaald Only .tl llow Collection Of The Rider Subject To
fliefand.

On April 19, 2011, the Ohio Supreme Cocait igsued a nffiug on the OCC and IEU

appeals from this Co ' ion's ESP 1 Order. The Co>nt reversed the PUCO on three

gmunds: (1) the Co on had engaged in retroactive rat g by allowing the

Company to collect revenues lost due to regulatory deWa; (2) there was no evidence that

the POLR charges were cost based37°, and (3) there was no statutory authorization for

allowing the Company to collect carrying charges on envir tal inveswient made

before Jammiy 1, 2009.1 Two of these issues - POLR charges snd caaying charges on

environmental investffient-were remanded to the Co ion.39

After conducting an evidentiary hearing, the Commission issued its Remand

Order on October 3, 2011. The Comuiission concluded that, although given the fiill

opporhnity to present evidence, the Cotupany failed to provide any evidence of its actual

POLR costs.d0 The Commission directed the Company to refimd the POLR charges that

were collected subject to refund since June 2011, plus interest. Specifically, the

Company was ordered to apply that anaount to any deferrals in the fuel adjustntent

accounts of OPC and CSP as of the date of the Remand Order, with the remaining

M EBP 1 Appeal Deciston. 119-11.

37 Id..'M 25-29.

3e ld.'9q32-35.

^ Id.. 4M 30.35.

Remand Order at 18-24.
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balance credited to customers begiuimg in November 2011.41 The PUCO also ordered

that the interest rate would be equal to the Company's long-tem cost of debt.42

With respect to the $368 ntillion (plus c g charges) of POLR charges

collected from Apri12009 through May 2011, however, the Commission declined to

apply that POLR revenue to offset the defen•als„ as retlnested by OCC and F.EU. The

Conunission concluded that such a proposed adjuatment "woutd be tantamount to

cualawful retroactive rat g."" TThe Comnussaon noted that it °`ca®not order a

prospective adjustment to account for past rates that have already been collected from

customers and subsequently found to be unjustified."°`

On December 14, 2011, the Comnission denied a joint application for rehearing

filed by OCC and Ohio Partners for Affordable Energy, and a separate application for

rehearing filed by IEU. On February 1, 2012, IEU filed a Notice of Appeal of the

Remand Order, docketed at the Supreme Court of Ohio as Case No. 12-187. On

Febroary 10, 2012, OCC also filed a Idotice of Appeal of the Remand Order at the

Supreme Court of Ohio in the same docket.

The unlawful charges the appeal seeks to remedy are a component of the ESP I rates

that the Company now seeks to collect 9luough the Rider in this prooeeding. The ESP I

rates can be properly desotibed as residual rates because they were cteated tltrough deferral

accounting that was permitted in order to modemte or phase-in the ESP rate mreases. The

deferral accouabng approved in ESP I allowed regailatory assets to be created in order to

t' Idat38.

42 2(t at 34.

43I& at 35-36.

M Id at 36.
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maintaiii-capped?, ESP 1 rates for a threee-ygar l.ieriod. This is because the "o "ESP 1

rates oonsisted of aU elements of the Commission-approved ESP 1,93 including uon-foel

elements such as the unjiu^tified POLR charges. Thus, on a dollar-for-doliar basis, the

defermd fuel cost balances were overvahted by the approxianately $368 million (plus

cacaying charges) of unjustified P(2LR charges coUected from customers from Apri12009

through May 2011.

These are the very satue defeaals wbich the Company now seeks to collect fzom

costomess through its Rider in this proceeding. As argued earlier, the Commission should

reduce the unmnortized balance of the defezrals by $368 nrillion phts caaiying charges, in

order to back out the unlawfiil effects of the POLR coUections. If the Commission faits to

do so, it should require the coUections under the Rider to be made, subject to refimd. This

wili provide a remedy for costomers should the Court find for the appeUants.

E. The Company's Proposed Amortization Schedule Does Not
Comply With The ESP 1 Order, And The Commission Should

Require A Shorter Period For Collection Of The Deferred Fuel
Costs Through The Rider To Help Reduce Carrying Costs.

In the ESP I Order, the Commission directed that "the coUection of any deferraLs,

with carrying' costs, ereated by the phase-in that are remaining at the end of the ESP term

shall occur from 2012 to 2018 as necessary to recover the ach'al fuel expenses incurred

plus canying costs."46 The timeframe was reconnnended by the Company.a7

The Company's proposed amortization schedule, however, covers a timeframe

from 2012 through 2018. This will add another twelve months of carrying costs, costs

es There were ESP provisions that were not considered pact of the rate cap. These provisions included

distribution base rate increasm the transntission cost recovery rider and fietore adjastments to the energy

efficiency/peak demand rider. See ESP 1. Entry an Reheaeing (Jnty 23. 2009) at 9.

ESP t Order at 23 (emphasis added).

^Seeid.at20.
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which will lihzly be collected from cust . T'hus, the Company's proposed schedule

for collecting defetred fuel costs does not comply with the ESP I Order. The additional

year of amortization nnnecessarily adds carrying costs that cvstomers will be asked to

pay through the r.tnavoidable rider.

Further, the ESP 1()rder does not require that the Rider must be in effect for the

entire six-year period from 2012 to 2018. Although the ESP I Order established the 2012

to 2018 timeframe for collectin.g the deferrals, that tiffiefframe was qualified by the phrase

"as necessary to recover the actual fuel expenses incutxed plus canying costs." The

order thus provides only that the Rider exist for as long as necessary to collect the

deferred fuel costs, but must end by 201 S. The Commission is not required to set a

collection schedule that goes the full six years mentioned in the ESP 1 Order.

The Commission should order a shorter tiniefimm for the Company to collect the

deferred fuel costs through the Rider. As t7CC and others noted in the ESP 1 case,

collecting defearals over a longer timeframe increases the canyiug costs that customers

will pay.48

The Company has presented a collection schedule that is heavily laden with

cacrying costs. In its ApplEcatlons, the Conzpany set out an 84-month amortization

schedule, starting on Febnaany 1, 2012 and ending on January 1, 2019.49 The cumulative

carrying charges for this schedule are $279,441,240-50 Adding these cumcilative carrying

charges to the deferral balance of $628,073,325 would mean that the Company's OPC

16 See ESP 1. Initial Post-Hearing Brief of The Ohio Consnmer and Em'fronmentat Ad%vcates (December

30. 2008) at 87-90.

Applieation. Ex41lbit A.

50Id.at2.
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custotswrs would pay vwre itsen $907,000,000 for the fuel deferrais in the seven years of

the collection piau - thirry percent of wbich would be c g chaages.

A shorter collection timefraine wiII ui " tely save customers many millions of

dollars. Specifically, OCC estimates that, using the Companies' proposed interest rate of

11.15%, a six-year amortization peuod (as ordered in the ESP I decision), as compared

to the seven-year amortization proposed by the Companies, may save customers about

$43 million in canying charges over the amortization period. A five-year amortization

period and using the 11.159'o interest rate, in comparison to the seven-year amortization,

may save customers $85 milfion in total canying ch :.., s.sj

A shorter collection timefeatue may mean that the Company's customers would

pay a slightly lugher rate than the Company proposes if the same interest rates were used,

as shown in Attachment 2 to these Comments. Using the same assumptions as in the

Applications, the montltly collection for a six-year amortization period is about S 1.2

million more than the monthly collection of a seven-year amatization peaiod. Similarly,

the increase in monthly collection is about $2.9 miIlion if a five-year amortization period

is used instead of a seven-year amortization period. While there woBdd be higher

montlily charges under a shorter schedule, the overall, costs to cons,,.aera would be less

as consumers would save millions of dollms in carrying charges.

As discussed below, a shorter collection t"smeframe in combination with a

reasonable carrying charge rate (based on the cost of long-tenn debt) will not only save

customers many ueillions dollars in canying charges but also may lower the monthly biIIs

si See ANachment 2.
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of the customers. The Commission should shorten the tirnef€anxe for collection of the

defen-ed fuel costs under the Rider.

P. Carrying Charges For The Company's f3eferred Fuel Costs
Should Be Calculated At The Company's Long-Termn Cost Of
Debt Instead Of Its Much Higher Weighted Average Cost Of
Capital, And The Deferrals Should Be Reduced To Reflect
Accumulated Y)eferred Income Taxes.

The Cowniissiort should adjust the Rider to account for two corrwtioos to the

co3lection mechanism proposed by the Contpany. First, the Co 'on shodd order that

once collection of the Rider begins from cust , the emrying charges on the defetzals

shonld be redwed to the Convatty's long-term cost of debt, rather than the WACC.

Consistent with PUCO precedent, once defemal amorfization has began, it is appropriate to

use a canying charge based on long-term cost of debt 52 This reflects the fact that once the

deferral collection has began, the risk of non-collection is sigatifioantly lessened, a

lower cost of capital (long-term cost of debt) more appropriate.

OCC has calculated carrying charges based on OPC's cost of long-term debt -

5.27%- (decided in the most recent ComPany distnibution rate case53) instead of the

11.15% WACC rate.z4 OCC estimates that, by nasing OPC's sast of long-terrn debt, the total

cazrying cost to customers may be reduced by about S 174 nailfion over the six-year

aanortization geriod approved by the Commission (and $155 nlillion over the seven-year

amortization period proposed by the Conaparty), for an initial aanorfiaation balance of

S628,073,325.

u In the Matter of theApplication of Ohio Ediaan Compmry The Cleveland Elecfrtc I/lmninatfng Company

and the Toledo Edison CompanyforApprovd of a New Rider and R"ion ojan Existiag Rider, Case No.

10-1 78-EL-ATA. Opiuion and Order at 24 (May 25. 2011).

53 PUCO Case Nos. 11-351-P.IrAnt. et aL

50 gee Attaclnnent 3 to these Coamxuts.
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Second, the c g costs inchided in the Rider should be calcutated with a

reduction for accumulated de ed income tax. During the defen-al period, the balance

on which the 'canymg charges are accrued should be reduced by the applicable defeeaed

taxes. The deferred expenses create a deferred tax obligation that reduces a utility's

current tax expense. The C any will only need to rely on short-term debt borrowed

from the capital nwket to support the net of tax balance of defened expenses until the

expense is collected from custonlers. If the Company is perrnitted to accrue carrying

c es on the gross-of-tax, and collect that froffi customers, it will be over-eolleetinq the

actual caayying charges of these fuel deferal balances.

Restricting the c g chatges to a net of tax basis is consistent with the

PUCO's niling on this issue in the FirstEnergy standard service offer case.sj There, the

Commission accepted ar nts by OCC and the PIlCO Staff, finding that the

calculation of caraying charges on a net of tax basis is in accordance with "sound

ratemaking theory" as well as Conzmission precedent.56 The Commission should honor

its precedent and rule in this proceeding, as it has in the past that carrying charges should

be calculated on a net of tax basis.

O. The Over-Coltection Of CSP's Fuel Costs Should Be Returned
With Interest'To CSP's Customers As Soon As Possible.

As noted above, the Company estimated a negative balance (i.e., an over-

collection) of $3,896,041 in deferred fuel charges for CSP customers as of December 31,

ss In re FiratEneW ESP Case, Case No. 08-935-EL-SSO, Opinion and Oider (December 19. 2008)•

,6 Id, at 58. citing Clevelond Electric711mnbwting Co.. Case No. 88-205-EL-AAM. Entry (Febnursy 17,

1988) (ordering canying charges for Perry nuclear powff ptaut to be net of tmces) andln re Clevaland

ElecMe Ilhmrinotfng Co., Case No. 92-713-EL-AAM. Enfi' (December 17. 1992) (ordering euryiag

c(tatges on defem.d pro8iam costs to be on a net of tax basis).
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2011.57 T3ne Co ,y, however, does not seek to refund this amount to CSP customers

in this proceeding, but instead stated that it intends to rettnaa the over-collection in its

March 2012 faael adjusbnent clause case.58 This approach is air to CSP's cds4o .

This over-collection should be rewmed to customers, with snterest, as soon as

possible. The Co y's customers, incln „ those served by CSP, are required to pay

a very high c g charge rate (i.e., the RdACC) to the Company if there was an under-

collection of fuel costs. It is only fair that if fuel costs are over-collected, the Company's

customers (including those served by CSP) be com ted at the same interest rates

approved for the Coznpany. In d the Commission came to this verp conchtsion in the

R d Order. There, when it ordered a portion of the POLR ges to be rettuned, it

reqzvred the Company to include interest at a rate equal to the Coanpanies' long-term cost

of debt. $4

III. CONCLUSION

rn this proceeding, the Company seelm to collect ebarges from oustomers that are

based on ESP rates that were not established in compliance with R.C. 4928.143.

AdditionaUy, the phase-in plan that produced these rates is not just and reasonable as

required under R.C. 4928.144.

In order to remdy this unlawfulness, the Connnission should protect customers

by reducing the unamortized deferred balance by nnsubstantiated POLR collections that

are embedded in the deferral balance -amotmtiug to an overstatement of the balance by

59 Applications. Exhibit A at I.

5e Id. at 3.

59 Case No. 08-9 t7-EL-SSO.Ordat on Renmd at 34 (Dec. 14. 2011).
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$368 million. Additionally the deferral balance should be reduced by c $ charges

accrued on the deferaaLs pertaining to a $368 nrillion overstate t. This would then

provide the Company with a base level rider that could be lenbented, subject to refnnd

and/or reconciliation and true up.

However, if this C ssion declines to make such adjustnwnts, it should

nonetheless order the rider collected be collected subject to refiutd. This vuill allow

subsequent adjustuents to be made, either on the basis of pendin8 fuel audits, or on the

basis of a Supreme Conrt reversal.

in addition, ia order to reduce the c g costs that the Ca 's custoyners

wili be required to pay, the Conanission should shorten the auxortization ' frame for

the deferred fuel costs and calculate carrying char8es on a net of tax basis. Also, the

carrying charges should be assessed at the Company's long-term cost of debt instead of

the higher WACC. The Conromassion should also order the Company to return the

Company's over-collection to cusstoaners, with interest, as soon as possible.

Respectftilly submitted,

BRUCE J. WESTON

/s/Maureen R Gradv
Terry L. Etter, Counsel of Record

MaureenR. Grady
Assistant Consumers' Counsel

Office otthe Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Colwnbus, Ohio 43215-3485
Telephone: 614-466-7964

.oh•useAer@occ.state.oh.us
flrarivnocc state.oh.us
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OCG Attachment 1: Estirnated iartpaet of Reduction in Amartization Principal

AnnorttseUae Perlod 5 n Years Seven Years Seven Years

Deferral Balance * $628,073,325 $478,073,325 $378,073,325

Reduction in Deferral 8alance ** $150,000, $250,000,000

Annual Interest Rate **° 11.15% 11.15% 11.1596

Monthly Cailection -$10,803,745 -$8,223,534 -$6,503,393

Differences in Monthly Collection -$2,580,211 -$4,300,352

Annual Cal6estion **** -$129,644,938 -$98,682,406 -$78,040,717

Total Collection **"** -$907,514,568 -$690,776,840 -$546,285,022

Total Carryin8 CharBes $279,441,243 $212,703,515 $168,211,697

Savings in Carayin8 Charges $66,737,727 $111,229,546

See AEP Ohio PIRR AppRcataon (PUCO Case Flo.s.11-9920°EL-RL1R et at.), Exhibit A, page 1 of 7.

cecC's Eaaanples osr ^rossldAe Deferral Balance Reductions.

*** : See AEP Ohio PIRR Application, page 3.

SUtonth8y Colleetion X 12.

***** : Annual Collection X Years of Amortization.

******: Total Collection minus Deferral Balance.
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OCC Attachment 2: Estimated lmpact of Various Amortization Periods

Anaort4a,at6on Period Seven Years Six Years FNse Years

Deferral Balance * $628,073,325 $628,073,325 $628,073,325

,Rnnuaiinterest Rate 41 11.159& 11.15% 11.15%

MonthSyCoktegkion -$10,803,745 -$12,003,107 °$13,702,867

Differences in Monthly Collection $1,199,362 $2,899,122

Annual CeBiectian mm• -$129, ,938 -$144,037,281 -$164,434,401

Total Csilection m9'4P -$907,514,568 -$864,223,685 -$822,172,005

Tai;ai Carrying Charges $279,441,243 $236,150,360 $194,098,680

Saviri8s in Carrying Charges $43,290,882 $85,342,562

$: See AEP Ohio PIRR Application {PSBCf3 Case Nos.11-492®-EL-R®R et ai.), Exhibit A, psge 1 of 7.

m* : See AEP Ohio PIRR Application, page 3.

msm : Monthly Collection X 12.
m*4$ : Annual Collection X Years of Amortization Peri®d.

°*m'*m: Total Collection minus Deferral Balance.
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eBCC A chenent 3: EsUmated lmpaet of ortiaatlon lnterest Rates and Amorflzatlon Pe dod

Annual lnterest Rate 11.15%* 5.2796** 5.279G**

Deferral8alance *°° $628,073,325 $628,073,325 $628,073,325

7 6
Amorkization Period (year)

7

Monthly Collection -$10,803,745 -$8,957,032 -$10,193,928

Difference in Monthly Collection $1,M,712 -$ ,817

Annual Ca8laceion **m* 4129,644,938 -$107,484,389 -$122,327,130

Total Collection *'*°* -$907,514,568 -$752,390,723 -$733,962,780

Total Carrying Charges **'*$* $279,441,243 $124,317,398 $105,889,455

SavinBs in Carrying Charges
$155,123,844 $173,551,787

See AEP Ohio P1RR Ap)alisation, page 3.
** : The cost of long-term debt as determined in the most recent AEP Ohio distribution case.

1 of 7.
=*a : Sem AEP Ohio PSRR,4ppiieation (Pt1CO Case P9os.11-4920°fiL-RDR at al.), Exhibit A, page

a*** : Monthly Collection X 12.
Annual Collection X Years of Amortization.

** m**: 7ota1 Coliection minus Deferral 9alanee.
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