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L INTRODUCTION

Ohio's Political Subdivision Tort Liability Act provides almost absolute immunity to
~political subdivisions from intentional tort claims. The immunity in this case turns on whether
the exemption to the Act for a “matter that arises out of the employment relationship” under R.C.
2744.09(B) applies. In Sampson v. CMHA, this Court held that a “matter that arises out of the
employment relationship” requires “a causal connection between the subject matter of the civil
action and the employment relationship.” Sampson v. CMHA, 131 Ohio St.3d 418, 966 N.E.2d
247, 2012-Ohio-570 at q 16.

This case arises out of Lisa Vacha's rape at the hands of her coworker Charles Ralston.
Vacha sued her employer, the City of TNorth Ridgeville, for an employer intentional tort. A
legitimate connection cannot exist between Lisa Vacha's rape, her claims, and her employment
with the City. Vacha's claims arise out of Ralston's criminal conduct in raping her. Théy arise out
of Vacha's relationship with Ralston, who Wé.S criminally convicted and imprisoned for his
-violent attack. Ralston's rape of Vacha presents an unequivocal contrast to anything employment
related in any occupation.

The Legislature never intended for a coworker's violent rape of another co-worker to
divest a political subdivision of immunity under the Tort Liability Act. It is difficult to conceive
of an act that is more unconnected to any employment. Under the Tort Liability Act and
Sampson v. CMHA, the City cannot be held liable. The Tort Liability Act applies. The City is
immune without exception to Vacha's employer intentional tort claim under R.C. 2744.02(A).
This Court must reverse the Ninth District's decision and grant summary judgment in favor of the

City.



IL. STATEMENT OF THE CASE AND FACTS
A. Factual Background
1. Vacha and Ralston Worked at the City's Wastewater Treatment Plant

The City owns the French Creek Wastewater Treatment Plant. On March 3, 2000, the
City hired Lisa Vacha as a “help'er"’ at the Treatment Plant and later promoted her to an
“unlicensed operator.” (Dep. of Vacha at 34, 46.) Vacha's job duties included plant maintenance
and logging meter readings. (/d. at 43, 47.)

Charles Ralston is the father of North Ridgeville Mayor Gillock’s grandchildren through
a previous relationship with Kristin Gillock. (Dep. of Ralston at 6-8.) On two occasions, Mayor
Gillock’s daughter informed him that she had contacted the police as a result of verbal arguments
with Ralston, (Dep. of Mayor Gillock at 6-8.) Mayor Gillock testified that there was no
- indication that Ralston was physically violent with his daughter. (/d.)

Mayor Gillock knéw Ralston td be a hard worker who was then married with four
children, and in need of employment. (/d. at 8.) As .a result, in March 2004, Mayor Gillock tdld
Ralston about a job posting for an entry level “helper” position at the treatment plant. (/d.; Dep.
of Ralston at 6-8.) In response, Ralston filled out an application for the “helper” position. (Dep.
of Ralston at 35-37.) On the application, Ralston truthfully stated he had no prior felony
convictions. (Id.) Thereafter, the City interviewed and hired Ralston as a “helper” at the
treatment plant. (/d.} Ralston did not inform North Ridgeville of any criminal history. (Zd. at pp.
79-81.)

2. Vacha and Ralston Become Work and Social Acquainfances
Ralston and Vacha worked together at the plant for almost two years before the incident.

(Dep. of Vacha at 62.) During Ralston’s employment, treatment plant supervisors did not know
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of any potential propensity for Ralston to engage in sexual assault or physical violence. There
simply was no indication or notice to North Ridgeville that Ralston had a propensity for physical
violence. (Dep. of Gillock at 6-8; Dep. of Daley at 13; Dep. of Johnson at 6-7.)

Vacha alleged Ralston once yelled at her and slammed a door at the plant. (Dep. of Vacha
at 70-71.) Ralstoﬁ testified Vacha initiated the argument by yelling at him. (Dep. of Ralston at
44-47.) Regardless, Vacha and Ralston testified they resumed a friendly social relationship
shortly after the argument. (/d.; Dep. of Vacha at 84-85.) Vacha also claims to have overheard
Ralston yelling at his wife over the phone at work. (Dep. of Vacha at 105.) But, Vacha did not
notify any coworkers or supervisors regarding Ralston’s alleged verbal arguments with his wife.
(Id. atp. 108.)

Ralston and Vacha engaged in multiple social activities together outside of work. (Dep.

of Vacha at 84-89; .92-99; Dep. of Ralston at pp 47-53.) Vacha testified that these friendly social
“interactions included meeting Ralston at her dog breeder’s house; having Ralston over to her
house to show him her Rottweiler; having Ralston at her fortieth birthday party; and having
Ralston and his cousin over to her house for drinks. (Dep. of Vacha at 84-89; 92-99; Dep. of
Ralston at 47-53.) Vacha and Ralston also drove to work together on several occasions. (Dep.
of Vacha at 103-104; Dlep. of Ralston at 55.) Vacha and Ralston’s social interactions did not
evidence any potential for physical violence. (Dep. of Vacha at 84-89; 92-99; Dep. of Ralston at
47-53.)
3. Vacha Gave Ralston a Ride to Work in Exchange for Beer
On June 2, 2006, Vacha gave Ralston a ride to work. (Dep. of Vacha at 105, 118.)
Ralston offered Vacha $8 for gas. (Jd. at 120-121.) Vacha explained that she had gas and did not
want the money. (/d.) Rather than accept the money, Vacha accepted beer as payment for the

3



ride. (Id.) Before arriving at work, Vacha stopped at a gas station and Ralston bought a six pack
of her favorite beer, Heineken. (Id. at 120-121, 103.) Ralston also bought a six-pack of beer for
himself. (/d.) Vacha then drove to the treatment plant for their 4 p.m. to 2 a.m. shift. (/d. at 124.)

Vacha and Ralston brought their beer into the Treatment Plant and put it in the
refrigerator. (Dep. of Vacha at 124-127; Dep. of Ralston at 57-38.) Vacha wanted to bring the
beer into the facility to keep it cold to drink on the ride home. (Dep. of Vacha at 125, 143.)
Vacha knew that it was against plant rules to bring alcohol to work. (Id. at 58, 168-169.) She
also knew, as an “unlicensed operator,” it was her responsibility to tell a supervisor about the
illicit use of alcohol at the treatment plant. (Id.)

4, Vacha Asks Ralston’s Help To Catch a Woodchuck

During her shift, Vacha spotted a Wood.chuck on planf property and asked Ralston to help
her capture the animal, (Dep. of Vacha at 132-133; Dep. of Ralston at 58, 66-68.) Vacha
captured the woodchuck with Ralston’s assistance. (Dep. of Vacha at 132-133; Dep. of Ralston
58, 66-68.) Vacha and Ralston brought the animal into the treatment plant administration
building and placed it in the women’s shower area. (Dep. of Vacha at 139-140; Dep. of Ralston
at 58, 66-68.) Vacha placed the woodchuck in the shower so that she could take it home with her
after work. (Dep. of Vacha at 139-140; Dep. of Ralston at 58, 66-68.) Vacha knew trapping the
woodchuck was not part of her job duties and the City prohibited bringing an animal into the
treatment plant. (Dep. of Vacha at 168.)

After Vacha placed the woodchuck in the shower area, Ralston told her that he had drunk
- all the beer brought into the plant. (/d. at 142-145; Dep. of Ralston at 58, 68.) Vacha was upset
that Ralston had drunk her beer. Vacha gave her truck keys to Ralston so that he could purchase

more beer from the gas station. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Ralston
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left thé plant to buy more beer, while Vacha continued to play with the woodchuck. (Dep. of
Vacha at 142-145; Dep. of Ralston at 58, 68.) Vacha knew that playing with and watching the
woodchuck were not part of her job duties at the treatment plant. (Dep. of Vacha at 168.)
5. Ralston Overpowers and Rapes Vacha
Ralston returned from the gas station and Vacha continued.to play with the woodchuck in
the shower area. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Vacha claims that as
she exited the shower area, Ralston startled her_. Ralston then raped her by overpowering her.
(Dep. of Vacha at 146-150.) After the rape, Vacha claimed that Ralston told her that she would
have to get an abortion if she were pregnant. (/d. at 150.) In response, Vacha explained to
Ralston that she did not believe in abortion as a form of birth control. (/d.) Vacha said an
argument ensued and Ralston physically assaulted her. (Jd. at pp. 150, 152.) Vacha fled the plant
and told police that Ralston raped her. (Id. at 156-157, 166.)
6. Ralston Was Convicted and Imprisoned for Raping Vacha
Ralston's last day of work at the treatment plant was June 2, 2006, the day of the rape.
(Dep. of Ralston at 12.) The Sheffield Lake Police Department investigated Ralston, who the
State charged and ultimately convicted for raping Vacha. (/d. at 12.} The trial court sentenced
.him to four years in prison on a rape charge and a concurrent year for one count of gross sexual
imposition. Ralston was incarcerated in the Grafton Correctional Institute. (/d. at 5.)
B. Procedural Background
1. The Trial Court Denied Immunity to the City Withoat Explanation
Based on these facts, Vacha sued the City of North Ridgeville’ for vicarious liability,

negligent hiring/supervision, reckless hiring/supervision, and intentionally willful and wanton

- T'vacha also sued Ralston, who is not a party to this appeal.
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hiring/supervision. (Am., Comp.) After completing discovery, the City asked the trial court to
grant summary judgment on the merits and the immunities contained in R.C. Chapter 2744 and
R.C. Chapter 4123. The Lorain County Cowrt of Common Pleas denied, in part, the City’s
request. (J. Entry of Dec. 8, 2009; Apx. 1-3.) While propetly dismissing Vacha's claims of
Vicarioué liability, the trial court found “genuine issues of material fact in dispute” regarding
negligent hiring/supervision, reckless hiring/supervision, and intentional, willful and wanton
hiring/supervision. (/d.) While stating the black-letter law in its opinion, the trial court did not
provide any explanation of what facts were in dispute or why judgment as a matter of law was —
or was not — appropriate. (/d.) The trial court also did not apply the Ninth District's then-binding
law that an intentional tort against a public employer could not constitute an exception to
immunify. See generally Buck v. Reminderville, 9th Dist. No. 25272, 2010-Ohio-6497, 2010 WL,
5551003 (Dec. 30, _2010) reconsidering Ninth District precedent and overruling Ellithorp v.
Barberton City School District Board of Education, 9th Dist. No. 18028, 1997 W1, 416333 (July
9, 1997) and Dolis v. City of Tallmadge, 9th Dist. No. 21803, 2004 WL 1885348, 2004-Ohio-
4454 (Aug. 25, 2004).

2. Two Ninth District Judges Mistakenly Conclude that Ralston's Rape
Could Arise Out of Vacha's Employment Relationship

After oral argument in the present case, the Ninth District in Buck v. Reminderville
overruled its precedent and held for the first time that political subdivision immunity may not bar
a claim by the employee of a political subdivision against the political subdivision for its
allegedly intentionally tortious conduct. /d.

Although not explaining how Ralston's rape of Vacha may “arise out of the employment

relationship,” the majority panel held that Vacha's claim “may constitute a claim within the



scope of R.C. 2744.09(B).” (Op. at  23; Apx 12.) Ultimately, the majority affirmed the trial
court's decision with regard to Vacha's intentional tort claim.

3. This Court Accepts Review

At the time the Ninth District rendered its decision in the present case, this Court had

accepted review of Sampson v. CMHA on the proposition of law: “R.C. 2744.09(B) does not
create an exception to political subdivision immunity for intentional tort claims alleged by a
public employee.” 127 Ohio St.3d 1460, 938 N.E.2d 362, 2010-Ohio-6008. Sﬁbsequently, this
Court accepted the present case on that same issue, sua sponte ordered that this cause be held for
a decision in Sampson, and stayed the briefing schedule. Vacha v. N. Ridgeville, 129 Ohio St.3d
1487, 954 N.E.2d 661, 2011-Ohio-5129. The Court also consolidated the present case with the
City's appeal of the same proposition before the Court on a certified conflict. /d. After rendering
its decision in Sampson, this Court lifted the stay to adjudicate this controversy. Vacha v. N.
Ridgeville, 131 Ohio St.3d 1537, 966 N.E.2d 892, 2012-Ohio-2025. This case is now before tlﬁs
Court for resolution.
M. LAW AND ARGUMENT

PROPOSITION OF LAaw I: R.C. 2744.09(B) DOES NOT CREATE AN

EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL
TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE.

Certified Conflict Question: DOES R.C. 2744.09 CREATE AN
EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR
INTENTIONAL TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE?

A, The City is immune without exception under R.C. 2744.02(A).

2 While not before this Court, the Ninth District unanimously reversed the trial court, in part, and
held that workers compensation immunity barred Vacha's negligent/reckless hiring/supervision

claims.
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Vacha's intentional tort claim is barred as a matter of law, unless the exemption contained
in R.C. 2744.09(B) applies. This Court has expressly held that an intentional tort is not an
exception to a City’s immu.nity under R.C. 2744.02(A). Wilson v. Stark Cty. Dept. of Human
Serv. (1994), 70 Ohio St.3d 450, 2002-Ohio-6718, 639 N.E.2d 105 at Y8(no exceptions to
immunity for intentional torts as a matter of law).

1. The R.C. 2744.09(B) exemption does not apply.

Ohio Rev. Code 2744.09(B) states that the Tort Liability Act does not apply to “Civil
actions by an employee ... against his political subdivision relative to any matter that arises
out of the employment relationship between the employee and the political subdivision.
[Emphasis added.]” The parties agree that Vacha's employer intentional tort is a “civil action.”
Likewise, the parties agree that the City is a “political subdivision.”

a. Ralston's rape was not “relative to any matter that arises out
of the employment relationship” between Vacha and the City.

This Court held that in the tort immunity context, the phrase “any matter that arises out of
the employment relationship” under R.C. 2744.09(B) means there must be “a causal connection
or a causal relationship between the claims raised by the employee and the employment
relationship.” Sampson, syllabus at 2. The Court explained that there must be “a causal
connection between the subject matter of the civil action and the employment relationship.” Id. at

1 16.

b. For there to be a causal connection under Sampson, the co-
_ worker/assailant's assault must be “calculated to facilitate or
promote the business” of the City in some way.

Ralston's rape of Vacha had no conceivable connection to the employment relationship or

facilitating the City's interests.



To determine a public employer's entitlement to immunity from intentional tort claims by
its employee or whether a “causal relationship” exists under R.C. 2744.09(B), this Court should
apply common-law principles. These principles are in accord with the function of the Tort
Liability Act, the purpose of the Act, and the Sampson v. CMHA decision.

To demonstrate a “causal relationship” under Sampson, the behavior giving rise to the
tort must be “calculated to facilitate or promote the business for which the servant was employed
.’f See Byrd v. Faber, 57 Ohio St.3d 56, 58, 565 N.E.2d 584 (1991) (applying respondeat
superior principles to determine whether an employee's intentional tort can give rise to liability
of an employer), citing Little Miami RR. Co. v. Wetmore, 19 Ohio St. 110, 132 (1869). A “causal
relationship” will not exist when an employee, as in the present case, commits an intentional,
personally motivated attack that does not benefit the employer's interests. “[A]n intentional and
willful attack committed by an agent or employee, to vent his own spleen or malevolence against
the injured person, is a clear departure from his employment and his principal or employer is not
responsible therefor.” Byrd, supra at 59, citing Vrabel v. Acri, 156 Ohio St. 467, 474,103 N.E.2d
564, 568 (1952).

Ohio's Political Subdivision Tort Liability Act is the legal mechanism to determine -
whether a political subdivision could be liable for the acts of its employees. Similarly, common-
law vicarious liability is the mechanism to determine whether a private employer could be held
liable for non-governmental employees. This Court's precedent on vicarious liability provides an
established, consistent way to interpret and apply Sampson's causation requirement about
whether political subdivisions could be held liable for the intentional torts of their employees.

The Legislature expressly designed the Tort Liability Act to limit liability, not expand the

liabilities and the duties of political subdivisions. Summerville v. Forest Park, 128 Ohio St.3d
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221, 943 N.E.2d 522, 2010-Ohio-6280 at ] 38. The Act does not provide a plaintiff who sues a
political subdivision with additional rights that did not exist at common law. In light of the Tort
Liability Act's unequivocal purpose to limit liability, the Legislature did not intend for a political
sub‘djvisibn be subjected to liability under the Act when a private employer could not be held
liable for the same conduct. This would be a dissonant and absurd result because a political
subdivision that has the benefit of immunity could be liable for a claim in which a private
émployer could not under the same circumstances. Under Byrd, supra, and its progeny, an
employer would not be liable for an employee's intentional tort unless the employee's act was
“calculated to facilitate or promote the business for which the servant was employed ... .” Based
on the purpose of the Tort Liability Act, it is impossible to believe that the Legisléture intended
that immunity WOLﬂd not apply to a claim that could not impose liability on a private employer
who does not have the protections of the Act. |

The analogous case law regarding vicarious lability embraces the case-by-case
determinat'ibn that intermediate appellate courts must now make under Sampson. This Court in
Sampson v. CMHA refused to set forth a bright-line rule that an employer intentional tort could
never arise out of the employment relationship, as it did under workers' compensation cases.
Sampson at § 16 (declining to apply workers' compensation principles to interpret the R.C.
2744.09(B) exemption because of the differing purposes of R.C. 4123.74 and Chapter 2744). In
contrast to the absolute rule in the workers' compensation context, this Court made clear that
determinations of whether a tort claim arises out of the employment relationship would be
determined on a case-by-case basis in the context of R.C. 2744.09(B). That is, the Court
determined that there must be a “causal relationship” between the subject matter of the claim and

the employment relationship. As demonstrated in Sampson, an intentional tort may arise out of
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the employment relationship in some circumstances, which do not exist in the present matter. In
‘Byrd, this Court similarly recognized that employers may be liable for the intentional torts of
their employees is some circumstances. The fairness of these rules -- to both plaintiffs and
defendants -- is illustrated in Byrd and in other cases, “for example, an employer might be liable
for an intentional tort if an employee injures a patron when removing her from the employer's
business premises or blocking her entry. The removal of patrons, who may be unruly, underage,
or otherwise ineligible to enter, is calculated to facilitate the peaceful and lawful operation of the
business. Consequently, an employer might be liable for an injury inflicted by an employee in
the course of removal of a patron.” Byrd at 57-58. But in a circumstance like the present matter,
“the employer would not be liable if an employee physically assaulted a patron without
provocation,” Id. at 58. Stated succinctly, “an employer is not liable for ihdependent self-serving
acts of his employees which in no way facilitate or promote his business.” Id. This is basic
common sense, as well as established precedent.

Under the circumstances and construing the facts most favdrably to Vacha, Ralston's rape
as a matter of law does not arise out of the employment relationship. If the Legislature intended
to completely divest political subdivisions of all immunity for cases brought by employees of
political subdivisions, it could have easily done so. The exemption contained in R.C. 2744.09(B)
would have simply read that Chapter 2744 does not apply to: “Civil Actions brqught by an
employee against his political subdivision employer.” Rather, the Legislature provided that the
Chapter does not apply to “civil actions by an employee ... against his political subdivision
relative to any matter that arises out of the employment relationship between the employee and
the political subdivision.” R.C. 2744.09(B); ¢f R.C. 2744.09(A) and 09(B) (where the

Legislature made blanket exemptions for contract actions against political subdivisions or federal
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constitutional claims). Ralston's violent act was uniquely and blatantly unconnected to any
conceivable employment. Rather, it was in violation of his employment duties and City policy.
The R.C. 2744.09(B) exemption simply does not apply.

2. Ralston's rape of Vacha was not “calculated to facilitate or promote
the business” of the City.

Ralston was convicted and sentenced to four years in prison for Vacha's rape. It is
impossible to conclude that Ralston's attack “facilitated” or “promoted” the City's business in
any way -- in fact, the opposite is true. Vrabel, supra; Byrd, supra; see Benner v. Dooley, 9th
Dist. No. 99CA007448, 2000 WL 1072462 (Aug. 2, 2000)(sexual assault was not within scope
of employment); see also Stephens v. A-Able Rents Co., 101 Ohio App.3d 20, 654 N.E.2d 1315
(8th Dist. 1995)(felonious assault and attempted rape of customer was outside scope of
employment); see generally State v. Ralston, 9th Dist. No. 08CA009384, 2008-Ohio-6347, 2008
WL 5122127. Ralston's intentional attack on Vacha was a purely personal act of “malevolence
against” Vacha and an unequivocal departure from his employment as a helper at the treatment
plant.

A non-supervisor employee's rape of a co-worker presents an extreme act that bears no
relationship to one's employment as a matter of law. There is no relationship between a violent
sexual assault and Vacha's employment with the City. Charles Ralston's fape presented no
legitimate connection between Vacha's claims and her employment with the City of North
Ridgeville. The City does not promote or advocate violent acts between its employees. Such acts
are expressly prohibited. Certainly, the City did not hire Ralston to rape or assault his coworkers
or have any indication that this would occur. In fact before the attack occurred, Ralston and

Vacha had a social relationship and apparently got along well both inside and outside of the

workplace.
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3. The Sampson facts are dramatically different from the facts here.

While reasonable minds could differ with regard to whether the Sampson plaintiff's
claims arose out of his employment relationship, it is impossible to conclude that Ralston's rape
of Vacha had any relation to Vacha's employment with the City. Unlike the instant case,
Sampson presented a strong employment connection between the plaintiff's claims and the
employment relationship; the Sampson employer's conduct was facilitating its interests when it
investigated, arrested and terminated the employee.

In Sampson, the Cuyahoga Metropolitan Housing Authority (CMHA) employed plaintiff
Darrel Sampson in its maintenance department. CMHA conducted an internal investigation
regard.ing several employees’ alleged misuse of CMHA gasoline cardsl. After the investigation,
CMHA directed Sampson and others to one of its warchouses during a work day. CMHA police
arrested Sampson and several others during a highly publicized employee meeting. CMHA
placed Sampson on paid administrative leave. After being charged and indicted by a grand jury
for felony theft and misuse of credit cards, Sampson was terminated by CMHA.

The criminal charges were ultimately dismissed against Sampson. Sampson went to
arbitration to be reinstated to his position with CMHA. The arbitrator ultimately concluded that
there was no evidence supporting allegations of theft and ordered that Sampson be reinstated.
CMHA reinstated Sampson. But Sampson contended that upon his return the atmosphere was no
longer tolerable, and he resigned.

Sampson sued CMHA raising various intentional tort and negligence claims arising out
of his arrest. The Eighth District concluded that the R.C. 2744.09(B) exemption prevented
CMHA from raising immunity. Ultimately, in a divided en banc decision, the Eighth District
affirmed that finding. This Court affirmed and reasoned that in the tort immunity context, the
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phrase “any matter that arises out of the employment relationship” “requires only a causal
connection between the subject matter of the civil action and the employment relationship.” (fd.
at916.)

The Sampson facts presented an example of a close connection between the subject
matter of the claim and that plaintiff's employment relationship with the political subdivision.
This Court determined that there were genuine issues of material fact about whether Sampson’s
claim arose out of his employment relationship. The Court noted that the alléged tort arose from
an accusation by the employer that the employee had stolen from the employer by using
company credit cards for personal needs. These allegations were in the context of Sampson’s
duties as a plumber; the investigation was conducted entirely by CMHA police; and the arrest
occurred during a CMHA-called mandatory meeting as part of a regular work day. The Court
also noted that there was evidence that his arrest was publicized by CMHA through subsequent
presé releases and press conferences. The Cqurt concluded that based on these-facts, among
others, reasonable minds could conclude that Sampson’s civil action arose from the .employment
relationship and therefore was excepted from immunity under R.C. 2744.09(B).

The instant facts present a stark contrast to Sampson.

Ralston raped Vacha. Ralston's act bears no relationship between Vacha's claims and her
employment with the City. Rather, Ralston's conduct was in violation of City policy and law.
The present facts are a compelling contrast to the Sampson facts in every material way. In
Sampson, the employer investigated the employee's fraudulent use of a company credit card,
which the employee was allegedly using for his own personal vehicle. After its investigation, the
Sampson employer orchestrated the plaintiff's arrest in front of several hundred co-employees to

make a workplace example of what not to do at work. The plaintiff's intentional tort claims arose
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directly from the CMHA's arrest, which promoted the employer's interests. Here, Vacha's claim
arose directly from Ralston's serious, violent criminal conduct that did not promote the
employer's interests in any conceivable way.

In the present case, the City did not know the rape was occurring and certainly did not
orchestrate Ralston's violent rape of Vacha. Ralston and Vacha had worked together for almost
two years without any remotely similar incident. Ralston did not have any history of violence
with anyone at the treatment plant. Here, the City had no idea of Ralston's conduct until after it
happened. In Sampson, the employer had its own law enforcement that investigated and arrested
the plaintiff. The plaintiff-employee apparently did nothing wrong, yet the employer
investigated, arrested, and terminated him. In Sampson, the plaintiff-employee's legal claims
were about what the employer did to him. In the present case, Vacha's claims are instead related
to what Ralston did to her, They do not arise out of Vacha's employment with the City; they arise
.out of her relationship with Ralston, whose violent outburst did not facilitate the City's interests.

4. A physical assault between co-workers does not constitute a claim that
“arises out of the employment relationship” under R.C. 2744.09(B).

In Moya v. DeClemente, the Eighth District applied the Sampson standard in case that is
analogous to the present dispute where a plaintiff-employee's claims arose out of the intentional |
misconduct of a coworker. Moya v. DeClemente, 8th Dist. No. 96733, 2011-Ohio-5843, 2011
WL 5506081. In Moya, two teachers employed by the school district got into a verbal and
physical disputé. Moyé, the plaintiff-employee, a,llegea that her co-worker, DeClemente, entered
her classroom and “began to verbally abuse her and to loudly criticize her teaching abilities in
front of the students.” Moya responded by telling DeClemente to “go ahead and file his

grievance,” at which point he “physically assaulted” her, “striking her on the shoulder and
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causing injury.” Based on this incident, Moya asserted that the school district was liable for
DeClemente's misconduct.

After the trial court granted dismissal in favor of the schootl district on immunity grounds,
Moya appealed, challenging the trial court's application of immunity that she believéd did not
apply under R.C. 2744.09. Specifically, Moya argued that her “claims are fully excepted from
immunity because they are causally connected to her employment and therefore constitute an
exception to immunity under R.C. 2744.09(B).” Id. at § 15. The Eighth District rejected Moya's
claim. The court reasoned that “Moya's claims arise out of alleged misconduct of a fellow
teacher. There are no factual allegations demonstrating that the school district orchestrated such
conduct. Moreover, the allegations of the complaint fail to establish that Moya's claims arise out
of her employment relationship with the school district. Instead, the claims arise out of Moya's
relationship with DeClemente. We therefore do not find R.C. 2744.09(B) or Sampson to be
controlling.” Id. at 4 17.

Moya is far less clear cut than this case, but is analogous to the present case. Here, the
City did not promote or condone Ralston's rape of any co-worker. No reasonable person could
conclude that the position of helper at the treatment plant contemplated sexual violence or
violence of any kind. Likewise, the position of a teacher who educates children does not
contemplate violence. In no way did the assailant-teacher's “intentional and willful attack”
“facilitate or promote [the district's] business.” The Eighth District properly concluded that
Moya's claims as a matter of law did not “arise out of her employment relationship with the
school district” but “instead ... arise out of Moya's relationship with DeClemente.” This Court
should hold that the Tort Liability Act applies. Sampson, supra;, Moya, supra; see Zieber v.

Heffelfinger, 5th Dist. No. 08CA0042, 2009-Ohio-1227, 2009 WL 695533 (plaintiff's injuries
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resulting from the co-worker's intentional assault had nothing to do with her job responsibilities
and was not subject to R.C. 2744.09(B)); see also Villa v. Village of Elmore, 6th Dist. No. L-05-
1058, 2005-Ohio-6649, 2005 WL 3440787 (plaintiff's injuries resulting from former public
employer's disclosure of records about the employee had nothing to do with job responsibilities);
see also Coats v. Columbus, 10th Dist. No. 06AP-681, 2007-Ohio-761, 2007 WL 549462
(finding that R.C. 2744.09(B) does not apply and finding that intervening suicide breaks
causation).

B. The legislative policy of the Tort Liability Act supports that the R.C.
2744.09(B) exemption does not apply.

The policy of the Tort Liability Act guides the determination of whether an employee's
unexpected and violent rape of another employee arises out of the employment relationship.

The General Assembly is the final authority on public policy and intended to exclude
~ political subdivisions from intenticnal tort claims that do not arise out of the employment
relationship with the purpose to preserve “ ‘the fiscal integrity of political subdivisions.” ”
Hubbell v. Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839, 873 N.E.2d 878, ¢ 23 quc;rting Wilson v.
Stark Cty. Dept. of Human Servs. (1994), 70 Ohio St.3d 450, 453, 639 N.E.2d 105. The Ninth
District's decision frustrates that policy and common sense by forcing the City to defend a claim
that has no legitimate connection to the employment relationship.

The Legislature would not countenance divesting a political subdivision of immunity for
the rape of an employee against another employee. Rape is an act that is unrelated to any
occupation or relationship to the employer or employment relationship. A rape presents an act
that is uniquely unconnected to any conceivable employment relationship. In the present case

and construing the facts most favorably to Vacha, the Act applies and the City is immune.

Ralston's attack has nothing to do with Vacha's employment relationship with the City.
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IV. CONCLUSION

This Court must reverse and should grant judgment as a matter of law in favor of the City

of North Ridgeville.

pectiylly sub‘mitted,

IN & RYDER CO., LPA.

i i T _w
“JOHN T. MCLANDRCH (0021494)
JAMES Al CLIMER (0001532)
FRANK H. SCIALDONE (0075179)
100 Franklin's Row
34305 Solon Road
Cleveland, OH 44139

(440) 248-7906

(440) 248-8861 I'ax

Email: jmclandrich@mrrlaw.com
jclimeri@mrrlaw.com

fscialdone{@mrrlaw.com

Counsel for Defendant/Appellant City of North Ridgeville

18



CERTIFICATE OF SERVICE
A copy of the foregoing Merits Brief has been sent by regular U.S. Mail, postage prepaid,

on July 9, 2012 to the following:

John Hildebrand, Sr., Esq. Charles Ralston, A543443

John P. Hildebrand Co., LPA Grafton Correctional Institution
21430 Lorain Road 2500 South Avon Belden Road
Fairview Park, OH 44126 Grafton, OH 44044

Counsel for Plaintiff/Appellee Lisa Vacha Defendant Pro Se

JOHN T. MCT/ANDRICH (0021494)
JAMES A. CLIMER (0001532)
FRANK H. SCIALDONE (0075179)

Counsel for Defendant/Appellant City of North Ridgeville

19



APPENDIX

Lorain County Common Pleas Court - December 8, 2009 Journal Entry ......coooeeeernnecenenenes Apx. 1
Ninth District Court of Appeals - May 23, 2011 Opinion ........ccoreieeninnnnnnnnnenniinn Apx. 4
Notice of Appeal to the Ohio Supreme Couit - June 22, 2011 ..o Apx. 15

Notice that the Ninth District Court of Appeals Has Certified a Conflict - August 4, 2011 Apx. 29

RuC. 8 274409 ...ttt s e e s e st e b e s Apx. 79

20



| GRAIN GOUNTY GOURT OF COMMON pLERGEC -8 P 2 31
LORAIN COUNTY; OHIO CLERK OF COMMON PLE AT

L

RO NABAKDWSKY

KON NABAKOWSKI, Clerk
~ JOURNAL ENTRY
Raymond J Ewers, Judge
Date 12/8/09 " Case No. 0BCV156999
LISA VACHA JOHN P HILDERRAND
Plalntid _ Phaintiif s Aomey (440) 233-3100
V8 -
NORTH RIDGEVILLE, OHIO (GITY OF),  JOHND PINZONE
ET AL. |
Defendant _ Defendants Atemey  (440) 248-7906

This matter came on for consideration of Defendant’s Motion for Summary Judgmént,
Plaintiff’s Briof in Opposition and Defendant’s Reply Brief. This Court grauts in part, and
denies in patt, Defendant’s Motion for Summary Judgment. : _

On Juns 2, 2008, Plaintiff filed a Complaint against Defendunts City of North Ridgeville and
Cherles Ralston, Plaintiff hes obtained a Default Judgment against Defendant Charles Ralston,

Tn ity Complaint against Defendant City of North Ridgeville, Plaintiff has alleged the
following causes of action which are also the subject of Defendant’s Motion for Semmary

Judgment:

Cotnts T apd [: Defendsnt is vicariously liable because the rape oceurred during
the cousse and seope of his employment; '

Count 1t Defendant is liable for negligent hiring, supervision and employment of
~ Charles Ralston;

Count IV: Defendast is fiable for the reckless n hiring and supervising of
Charles Ralstom, _

Count V: Defendant acted intentionally with, willful, wanton disregard for the
safety of others in selecting, supervising or otherwise controlling Charles Ralston.

1. Vicarions Ligbilily
‘ Apx. 1
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Whether an employer will be vicariously liable for the toris of its employee depends on
whether the tort was committed within the scops of employment. Byrd v, Faber (1991), 57 Ohic
Qe 33 36, 58, “[Clonduct of an employes is within the *scope of employment’ when: (s)itis of
the kind be is employed to perform; {b) it occurs substantially within the suthorized time and
space limits; [and] () it is actuated, 3t Jeast in part, by & purpose o serve the master.” Akron v.
Holland Oil Co. (2004), 102 Ohlo St.3d 1228 citing Restatement of the Law2d, Agency (1957),
* Seetion 228.

 In feviewing the argnments advanced by counsel and the evidencs presented, this Court
finds that thete are Do genuine issues of imaterial fact in dispute that Defendant City of North
Ridgeville is not vicaripusly liable for the actions of its former employee, Charles Ralston.
. “Therefore, Plaintiff's Motion for Summary Judgment as o Counts T and I is granted and those
counts are hereby dismissed. _

11, Negligent/ Reckless Hitlng

A claim of negligent hiring xequires & showing of “*(1) [t]he existence of an smployment
relationship; (2) the employee's incompeience; (3) ihe employer’s actual or constructive
kpowledge of such incompetenco; (4) the employee's act or omission causing the plaintiff's
injuries; and (3) the employer’s negligence in hiring or retaining the employes as the proximate
canse of plaintiff's injuties.” ” Collins v. Flowers, ot Dist, NO. 04CA008594, 2005-Ohio-3797
(citation omitted). '

This Court finds that there are gening issues of saterial fact in dispute as 10 Plaintiff’ s
claims for negligent hirlng and reckless biring. Therefore, Defendant’s Motion for Sununary
Judgment as to Counts Il and 1V are denjed.

If1. Intentional Toit

To establish an intentional tort, the employee must show #(1) knowledge by the employer
of the existence of a dapgetous process, procedure, instrumentality or condition within its
business operation; (2) knowledge by the cxmployer shat if the employse is subjected by his
employment o such dangerous process, procedure, jpstrumentality or condition, thea harm to the
ermployes will be a substantial certainty; and (3) that the employer, under guch circumsiances,
and with such knowledge, did act to require the employee 10 contitue to perform the dangerous
task> Sce Fyffe v. Jenos, Tne. (1991), 59 Chio .3d 115, 118. '

‘This Court finds that thers are genuine jssues of aterial fact as to whether Defendant
commitied ap infentional tort. Therefore Defendant’s Motion for Summary Judgment as to
Count 'V is denied,
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Conglusion

In ¢6nciusion,, Defendant’s Motion for &

, vmmary Judgment s granted ag o Comnts I and
HL CountsYand 71 are hereby dismissed. :

Defendant’s Motion for Sm:cﬁn

ary Judgment a3 to Counts I, IV and V is denied and those
counts remain pending, '

A Btatus Conference is scheduled for January 11, 2010 at 10:30 a.m.
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COUNTY:OF LORAIN -
LISAVACHA - | o EulGF cnoim oy o S A009750
Appellee | : : { e . R
.o Ol APPEIL AT EAETRIGIUDGMENT
. ot A A FRED IN THE |
NORTH RIDGEVILLE, OHIO (CITY OF), COURT OF COMMON PLEAS
etal. , | COUNTY OF LORAIN, OHIO
C CASENo.  08CV156999
Appellants

DECISION AND JOURNAL ENTRY

Dated: May 23, 2011

Per Curiam. '

{91} Appellant, the City of North Ridgeville, appeals from a judgment of the Lorain
County Court of ZJc»mmon‘Pleas that deﬁed its motion for summary judgment on-its defense that
it was immune from civil liability to its former employee, Lisa Vacha. This Court affirms in part
agd reverses in part. |

| L

{quf} On June 2, 2006, Lisa Vacha was raped by a coworker, Charles Raléton, while she
was working a shift with him -at the French Creek Wastewater Treatiment Plant, which is owned
and operated by the city of North .Ridgeville‘ Shortly after the iﬁcident, Vacha applied for
worker’s compensation beneﬁts,- seeking recovery for the physicﬂ and psychological injuries
that she sustained in the attack. Although the specific details of her worker’s compgnsafion
claimn are not clear from the record, Vacha’s application was approved and she was granted

permanent total disability benefits.
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{93+ Vacha lapter filed this action against the city, -alieg,ing that it was lisble for her
i injuﬁas that tesulted from the tape, on theories that included vicarious liability, negligent and
rcoklesé hiring and éupewision of Ralston, and that the citylt‘:_ommittéd an émployer intentional
fort by employiﬁg Ralston. The city eventually moved for summary judgment on all of Vacha's
clatms. It asserted, among other things, that it was eatitled o immunity under R.C, 123,74 |
and/or R.C. 2744.02. Although the trial court granted the city summary judgment on Vacha's
claims for vicarious liability, it denied the citjr’s motion for summary judgment on her remaining
c.;laiins. The trial cowt found that there were genﬁine issues of ;na;tarial fact on those claims,
implicitly rejecting the. city’s immunity defenses. Pursuant.to R.C. 2744.02(C), the city appealed
the trial court’s denial of its immunity defenses, raising two assignments of error.
| - IL
] NT OF ERROR I
“T HB LOWTER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 4123.”

{94} The city’s first assignment of error is that the trial court erred in denying its
motion for summery judgment on Vacha’s remaining claims because it was entitled to
. immunity under R.C, 4123.74, which provides that wotker's compcnsation-is an employee’s
exclusive remedy against her employer for workplace injudés.. For ease of discussion, this
Court will address Vacha’s claims based on the. city’s alleged negligence and reckleé_sness
soparately froni her employer intentional tort claim,

Negligent and ‘Reckless Hiring and Supervlsioﬁ
{45} The city first argued that it was immune from liability for Vache’s claims for

negligent and reckless hiring and supervision of Ralston. R.C. 41 23..74.providés that employers
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‘who are in full mmpliance_with their-sbligation to ,p,a;y worker’s éompensatien premiums f‘shall
‘not be lisble to resﬁoﬁd in damages” i'br Yany infjury FF¥ réceived ot coptracied by any
employee in the course of or arisix;;g out of his empi;loymeni[q]*’ The statute is a codification of
the principle set forth n Sectien 35, Article IT of the‘ Ohio Constitation that worker's
coﬁpmsaﬁon'bﬂneﬁts will be an employee’s exclﬁsive remedy against her'employer for
workplace injuries and provi&ss, in part:

“Such compensatmn shall be in liey of ali other rights fo *** damages, for such

% ipinries *** and any employer who pays the premium ot compensation

provided by law *** shall not be ligble to rcspond in damagcs at common law or
by statute for such *** m_]unes[ RS :

{§6} The philosophy behind the exclusivity of the worker’s compensation syste;:;n is to
balance the competing interests of employer and erﬁployee “‘Whereby‘ érnpléyees reﬁnqﬁish
 their commorn law rémedy and accept lower benefit levels coupled with the greater assurancé_ of
tecovery aﬁd employers give up their common law defenses and are prc;tec‘:ted from uﬁlimjted
Kabitity.”” Bgﬁger' v. Lawson Co. (1988), 82 Ohio St3d 463, 465, quoting Biankensth v.
Cincinnati Milacron Chemicals, Inc. (1982), 69 Ohio 8t.2d 608, 614,

M Aﬁ the time Vacha was assaulted by Ralston, R.C. 4123.01(C} defined :che term
“injury” for purposes of the worker’s compénsation act to include: “any injury - recgiVed in
the course of, and arlsmg out of, "‘c:he mJured émﬁloyécﬁs cmployzﬁ'ent.” ft fuxj'ther‘ prbvided lthat
“[{Jnjury” does not include ***[pisychiatric conditions éxcept where the conditions have arigen
from an mjury or occupational d;-{sease[.]” The Ohio Supretne Court has repeatedly constrned
thig provision to mean ﬁlat a psychiatric condition does not constitute a compensable “injm'.y”
 under the worker’s'compensaiion system urﬂesé it accompanies a physical injwiry. See, e.g.,
MecCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint Co. (1991), 61 Ohio St.3d 486.
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{8} To support its motion for summary judgment uﬁdeij R.C. 4123.74, tfbe city pointed
to evidence that it was in full compliance with the payments of its worker’s compensation
premiums and that Vacha had susteined an “injury” within the memﬁng of the worker’s
compensation act because she had applied for worker’s compensation benefits and her clajm
had been approved, It speciﬁcaﬂy pointed o evidence that fhe sexual assault had caused Vacha
to sustain both physical and psychological injuries, thgf she applied for worket's cqmpensatioﬁ
benefits for those injuries, that her worker’s compensation claim had been approved, and that
she was receiving permanent total disability benefits. Vacha admitted in her answers to
interrogatories and when deposed by defense counsel that she had sﬁstained physical injuries
during the rape that included bruises, muscle soreness, .ohipped teeth, and an injured right
shoulder. She testified that, after the rape, she “was so sore that [she] was bedridden for four
days” and that she had her shoulder x-rayed five days after the raps because she thought that
Ralston had disiocétéd it. Vacha furﬂqe_:r explained fhat she had been regﬁlar]y seeing a
peychologist and & psychiatrist, who had prescribed an antidepressant and sleep aid; and rthat all
of those expenses are covered by her worker’s compensation benefiis.

{19} In opposition t0 the city’s motioﬁ for summary judgment, Vacha did not disputé
that the city was in full compliance with the payments of its worker’s compensation premiums
or that her worker’s compensation claim had been approved for her to receive permanent fotal
disahzflity benefits for her injuries. Instead, she made a legal argument ﬂ1at her injury was not an
“injury” as that ’Eerm is écﬁned in R.C. 4123.01((3)(15. She did not argue that her worker’s
compensation claim had been wrongly decided, howe;;er, nor did she cite any legal auihon'ty for

 the undertying premise of her argument that the same injury could fall wiﬂn’ﬁ thié definition for

purposes of quelifying for worker’s compensation benefiis but outside of it for purposes of her
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employer’s imwunity for civil suits. There is-but Toneﬁdcﬁni'tiom efr“injury” in R.C..Chapter

4123; if an employee’s “injury” is compensable within the workers"comperlsation.isystﬁm, the

' empleyér s’ consequéntly” immmune from a civil raction by the.emiployes -foi ne\”gii'gently or
recklessly cansing the ijury. | - | . S

{910} Vacha relied primarily on distinguishable case law such as Kemns, supta, in

which the Court found that R.C. 4123.74 did not bar Kerans’ civil claim agamst ‘her emplover

because she had sustamed a purely. psychological injury that did not quahfy for workers

compensation benefits. 61 Ohio St.3d at 488-489.' The Kerans court emphamzed that -

employees who suffer purely psychologzcal injuries caused by their employers neghgence

J

would be left WLthout any remcdy if their only reconrse were the workers compensanon system

for which they do not gualify:

“[Tjn order for this court to find that the workers’ compensation statute provides
the exclusive remedy for appellant’s injuty, we must find that it is theoretically
possxble for ber to recover under the statute, i.e., that she has suffered the type of

* injury which is compenséble under the statuté.” (Bmphasis sic:)’ 61 Ohio St.3d at
431 2.

{411} szewme, in Bunger 82 Ohio St3d at 465 it wag oritical to the com't’s decmon
 that Bungc;r ’s workers’ compensation claim for purcly psychological m:];nes had been dmn ed
. because there had been no physical, compensable.“injury” under R.C. .41-23 ,Ol-_(C). Because the
injuries sustained by Bunéer and Kerans did not satisfy the definition of “.injury" under R.C.

4123.01(C)(1), those employees did not qualify for workers’ compenSatién benefits and,

! Although Yacaha also relied on Prewitt v. dlexson Servs., Inc., 12th Dist. No, 2007-09-218,
2008-Ohio-4306, we ate not persuaded by ifs reasoning, which is at odds with a prior decision of
this Court. See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejecting the argument that an
“injury” must be accidental to quahfy for workers® compensation benefits, the basic premise of
the Prewitt decision), :
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thereforé, R.C. 4123.74 did not provide i:lmir employers with immunity from their civil aétions
for demages.

{912} Thqse émployérs_ were not immune from liebility for the employees’ injuries
because the injuries were not compensable within the workers® compensation system:

“Ifa psycholbgicél injury is not an E.ﬁjury é.ccprding-to the statutory déﬁnition of

‘injury,’ then it is not among the class of injuries from which employers are

immuoe from suit, Any other interpretation is nonsensical, and leads o an
untenable position that is unfair to employees.” 82 Ohio St.3d at 465.

, {{!13} Convﬁsely, if an ‘employee’s “imjury” does qualify for workers’ compensation
coverage, that remedy is exclusive ahd the employer is immune from civil action iiab-ility arising
out of an allegation that the employer was negligent or reckless in causing the employee’s injury.
That is the only reasona;ble intefpretaﬁon of the language of R.C. 4123.74 and 4123.01(C) and
any other interpretation would be uﬁfair to the einﬁloyer‘in the ovetall balance of competing
interests in the werke%s" compensation systef:n.

{414} Because it was not disputed that Vacha’s injuries qualified for compensation
under thé workers’ compensation Systern and that she was, in fact, receiving permanent total
disabilitjr ;t;eneﬁts, there was no genuine issue of material fact that the city was imraune from
Vacha’s claims for negligent and r'éckless hiring anﬁ supervision of Ralston, Therefore, the trial
court erred in dénying the citsf’s motion fbr smmnary jﬁdgtﬁéni under R.C. 4123.74 on those
claims.” |

Enipioyer Intentional Tort Claim

{ﬁ]lé} The city conceded that an employee’s claim for an employet intcﬁtional tort does
not occur in the course of or arise out of _employment and, therefore, is not barred by R.C,
4123.74. See, e.g., Brady v. Safety-Kleen Corp. (1991),. 61 Chio 8t.3d 624, I;aragt'aph one of the

syllabus, approving and followiﬁg Blankenship v. Cincinnati Milacron Chemicals, Ine. (1982),
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© 69-Ohio $t2d 608. Ttargaed in itesuimmary judgment motion, however, that. Vache could not

prove that the city commitied an employer intentional tort, citing the common law standard. get
| forth in F)ﬁe v. Jeno's, Inc. (1 9915)‘, 59 O]nﬁ $1.34 1157 .T’he ‘trial court founa thet there were

genuine issues of material fact as to whether Vacha could establish & common. 1aw employer
intentional tort claim against the city. | | | i

{916} On appeal, the city does not argue that the trial court wrongly determined that
there were fa,ctuafi 1ssmas under the common law intentional tort standard Insta&d, it argues that

 this Court ghould apply the more stnngent standard fo; c;stabhsmng an cmployar intentional tort

set forth in R.G. 2-745.91; becansé, since the trial court ruled on the summary judgnient motions,
the Okio Supreme Conrt held that the statute is constitutional. See Kaminskiv. Metal & Wire
Prods. Co;, 125 Ohio §t3d 250, 2010-Ohio-1027, | |

{417} Although the cﬁn‘eﬂt versiont of R.C. 2745.01 was in effect- gt the time of Vacha’s
injury, and it had Dot been declared unconstitutional by ﬂus appellate cowt, the c1ty did not
mention R.C. 2745 01 in its motion for Summary ]udgment The trial oourt had no authority to
grant summary judgment on a ground that the city failed to raise in its motien for summary
gudgment See Smith v. Ray Esser & Sons, Inc., Sth Dist. No. 10CA009798, 2011-Ohio-1529, at
914-17 (ﬁﬂly addressing the 1mpr0pnety of a defenda.nt raising the stafutory standard for the first
time in its summary judgment reply brief). Therefore, the city has failed to demonsirate that the
trial court erred in denying it summary judgment on Vacha’s employer intentional tort claim.l

{18} The citj.!’s first assignment of error is sustained insofar as it challenges the tiial
court’s denizl of its motion. for summary judgment on Vacha’s claims for the negligent and

reckless hiring, employment, and supervision of Ralston, as alleged in counts two and four of her

amended complaint. To the extent that the eity challenges the denial of summary judgment on
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Vacha's employer intentional tort claim, as alleged in count five of her complaint, the first
~ assignment of error i8 overtuled.

ASSIGNMENT OF ERROR II

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744

{619} The city also argues that the trial court erred in deﬁying its motion for summary
judgment on Vacha’s einployer inténtional tort claim because it was emitle_d. to in_immﬁty under
R.C. 2744.02. According to the éity, it is immune from civil actions seeking to récover démages, '
except as provided in R.C. 2744.02(B), none of which appl;f here. Vacha responded in
oppo.sition to the summary judgment motion and arguéd, among other things, that R.C.
2744.09(B) explicitty provides that R.C. Chépter 2744 political subdiv?sion tort immumity does
not apply to “[clivil actions by.an employee **¥ against his political subdivision relative to any
maﬁer that atises out of the employment relationship between the employee and the political
subdivisién[.]” |

{920} The city maintained that, as a matter of law, the “civil actions” that are within the
scope of R.C, 2';’44.09{B) do not include employer intentional torts. It‘reiied on a line of cases
including Ellithorp V. Barberton City Scizoél Dist, Bd. of chn1 (huly 9, 1997), Sth Dist, No.
18028, in which this Court held that an employer intentional tort claim does not fall within R.C.
2744.09(B) because “[ajn emp]byer’s intentional tort against an employee does not arise out of
the emplqyment relationship, but occurs outside of tﬁf_: scope of employment.” Id., ciﬁng Brady,
61 Ohio St.3d at paragraph one of the _syilabus._ |

{921} Since Ellithorp was deoided, the Ohio Supreme Court decided Penn Traffic Co. v.

AU ins. Co.,, 99 Ohic 8t.3d 227, 2003-Ohio-3373, in which it defermined that an employer’s
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intentional idrts fall within an exclusionin the employer’s commeroial general liability inéurance
poliey for injuries io an.empioyée that-arise out of or iri the course of ennployment. Id. at Y38 and
42, During its exammnation of this:policy :cxélusion,- the coutt distinguishied its reasoning; fm_m
Brady, Blankenshzip, and other worker’s comp gnéation cages about whether employer intentional
torts occur within the scope of the employmént relgtionsl:jp and/or artse out of or in the cdﬁrse of
emplément, emphasizing the significance .that those decisions arose within tﬁc éontext of the
worker’s compensation system. Id. at §39-40.

{922} After the Ohic Supreme Court decided Pern Tra_;fﬁc; this Court was asked to
reexamiﬁe its Ellithorp decision. See Buck v. Reminderville, 9th D'isL No. 25272, 2010-Chio-
64.97. In Buck, at §16;. this. Court explicitly overruled Ellithorp to the extent that it held that a
political subdivision empioyer’s intentioial tort can.mevet be subject o the immunity exclusion
of R.C. 2744.0%B). This’ Court concluded “that a claim by the employee of a political
subdivision against the political subdivisien for its intentionaliy fortious cpnduct may constitute a
- ‘eivil action[ § *** relative t0 any matter‘that'aﬂseé out of the employment relationship between
the employee and the political subdivision” under Section 2744.09(8).” Id. at 10.

{423 Because Vacha's employer intentional tort claiﬁx may constituté a clatm within
+ the scope of R.C. 2744.09(B), the city failod to establish fnaf it.was entitled tq-éumméi'y
judgment on that claim based on the immunity provisions of R.C. Chapter 2744, Conseguently,

the trial court did néLierr«iﬁ -denying?:ai-t, spmmary judgmanf on that basis. The city’s second
assignment of error iz overruled. | |
IIL
{9124} The city’s first assigrﬁnent o.f error is sustained to the extent it challenges the trial

court’s denial of its motion for summary judgment on Vacha’s claims for negligent and reckless

Apx. 12



10

hiring and supervision of Ralston. The remainder of its first assignment of error, as well as its

. second assignment of error, are overruled. The judgment of the Lorain County Court of _

Common Pleas is affirmed in part and reversed mpart and the cavse is remanded for further
proceedings consistent with this opinion.
Judgment affirmed in part,

reversed in part,
and cause remanded.

There were reasonable grounds for this appeal.

: Wé order that a special mandate issue-'out of this Court, directing the Court of Common
Pleas, County of Lorain, State of Ohio, to carry this judgment into execution. A certified (,;opy of
this journal ¢ntry shall constitute the mandate, pursuent to App.R. 27.

Immediately upon the ﬁiing héreof, this dﬁmnnent shall constitute the joumai entry of
judgment, and it shall be file ’stm'nped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run AppR. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and fo make a notation of the

. mailing in the docket, pursuant te App.R. 30.

Costs taxed to both parties equally.

(b E . D) 2T
CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P. J.
BELFANCE, J.

CONCUR
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CARR, L.
CONCURS INPART, AND DISSENTS IN PART, SAYING:

{ﬂIZS} I respcctfully digsent from the majority’s concluswn that Vacha’s employer
intentional tort clalm may fall within the scope of R.C. 2744.09(B) and thai therefore, the city
was not enutled to summary Judgment under the nnmunity provisions of R.C. Chapter 2744. As
I stated in my dissenting opinion in Buck v. Remmdemlle oth Dmt No. 25272, 2010-Ohio-6497,
at 918, I believe that political subdivisions are immune from employer intentional tort clmms, ag
held by this Court in Ellithorp v. Barberion City School Dist. Bd. ofEdn. (Fuly 9, 1997), Sth Dist.
No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Ohic-4454, at § 6. For that

reason, ] would sustain the city’s second assignment of error. 1 coneur iu the remainder of the

majority opinion.

APPEARANCES:

JOHN T. MCCLANDRICH, JAMES A. CLIMER, and FRANK. H. SCIALDONE Attorneys at
Law, for Appeliant. -

ANDREW CRITES, Law Director, for Appellant.

JOHN BILDERBRAND, SR., Attorney at Law, for Appellee.
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COURT Qf" APF’EALS

FILED
STATE OF OHIO \AEN’@HE- R APPEALS
R MR DISTRICT
COUNFY:QF LORATN Zﬂf! HAY 23 p ]2; §3q .
LISA VACHA | 'fm AT Am97so
J\J‘H{ﬁu&. py %
Appeﬁec . Lo e R
v. P LA EASTRAMIUDGMENT
oth APPEL e
NORTH RIDGEVILLE omo (CITY OF), COURT OF COMMON PLEAS
etal _ ‘| COUNTY OF LORAIN, OHIO
: CASENo.  08CV156999
A ppellants . _ ,
DECISION AND JOURNAL ENTRY |
. Dated: Mayzﬁi, 2011 ‘
Per Casiam.

{{Il] Appellant the clty of North degevﬂle appeals from & Judgment of the Loram
Couuty Court of Cummon Pleas that demed its motion for smnmary Judgm.ent on 1ts defmsa that
1t was imumne from ofvil liabitity to its former employce, Tisa Vacha. This Court afﬁms in part
agd reverses in part.

‘ L

‘{q[-z} On June 2, 2006, Lisa Vacha was raﬁ'ad by a coworker, Charles Ralétoi;, while she
was working a shift with him st the French Creek Wastewater Treatment Plant, which is owned
' nd operated by the city of North Ridgeville. Shortly afer the incident, Vache applied for
worker 8 compensamon beneﬁts seeking recovery for the physwal ars} psychological injuries
that ghe sustained in the attmk Although the specific ﬂetaﬁs of het worker's compensaﬁon
claim are ndt olaar froml_the record, Vacha’s application was approved and she was gramted

pérmanent totsl disability benefifs.




. {93} Vacha later filed thls acﬁ#ﬂ' a,gaiz'mt the city, alleging that it was liable for her '
Jmumes that resulted ﬁnm the tape, on theories. that mcludﬂd viearious habﬂity, neghgent and
recklass hiring and supe:msmn of Ralston, and that the city commltted an employer 1ntenhonal '
tort by emplognng Ralsion. The city eventually moved for summary judgment on all of Vacha's
claims. It asserted, among Qﬁlﬁt,;.ghings; that it was enﬁtled 0 immuﬁity under R.C, 4123.74
and/or R.C. 2744.02. Althoﬁgh the trial court granted the city summary jnglneﬁt ofi Vacha's
Glaims for vicarious Lisbility, it deﬁied the city’s motion for smnmary judgment oﬁ her reméining
clmms The trial court found that there were genuine issues of matenai fact on those Gla,];ms,
1mphc1ﬂy re]ectmg tha oity’s 1rmnumty defanses Pursuant to R.C. 2744.02(C), thc city appcaled
{he frial cowtfs denisl of its Immunity defenses, raising two assi gnn;ents of error.

| on |

AS NT OF ERROR 1

“TffE LOWER COURT ERRED WHEN IT DENJED THE APPELLANT)CITY

OF NORTH RIDGEVILLE THE BENEFIT OF MMUNITY UNDER R.C.

CHAPTER 41!23 "

{44} The city’s first assignment of error is that the trial coutt erred in denying its
ﬁotibn 'for summary juﬁgment on Vacha's remaining claims because it was entitled 1o
immmonity under R.C, 4123.74, which provides that worker’s compensaticn-is an employee’s
exclusive r&ned§ aigainst her employer for workplace i’njuriés For ease of discussion, this
Cmm will address Vacha's olaam& based on the city's alleged neghgence and recklessner;s
separately from her employer mtentional tott clalm

Negltgent and Rec]de:sa Hiring and Superviswn ,
{95} The czty first argued that it was immune from hablhty for Vacha’s claims for

. negligent and mckless hiting and supervision of Ralston. R.C. 4123.74. prov.ldea that employers
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who are m fil eomphance with their:shligetion to pasy worker’s compmsatmn prcmmms “shaIl
-not be liable to. respond in tia.mages” for “eny injury #¥* repeived .or comracted by any
mployce in the course of or ansing out of his amp&o}men.t{ ]‘” The stafute Is a cod.iﬁgatmn of
the pnn.cap]e set forﬂa in Section 35, Artice II of the Ohio Constitation that worker 8 -
' compensahon benefits will be an employee’s excluswe remedy against her employer for

: woﬁcpl‘ase injuries and providss in part:

| “Such compensauon shatl be in lieu of aft other rights fo *** damages, for such
+% Injuries *** and any employer who peys the premium or compensation

provided by law *** shall not be fiable to respend in damages at common law of
* by statute for such *** mjunes[ 1"

{56} The plmosophy behmd the exclusivity of the worker’s compensahon system is to
_ balance the competing interests of employer anid employea “‘whereby empioyees rehnqmsh

. their commeon iaw remedy and accept lower benefit lefveis coupled with the greafer assurance of

recovery and employm‘s gwc up thc:r common law defenses and are protected from unlumted o

Hability.”” Bunger v, Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoling Blankenship v.
Cincinnati leacmn Chemicals* Inc. (1 082), 69 Ohm St.2d 608, 614,
| {7y At the time Vacha was assanlted by Ralston, R, C. 4123 01(C) defined the term.
- “ipjury” for purposes of the worker 8 compensatmn act to include; “any injury **¥ reoewed in
the course of, and msmg out of, the ;mured employec 8 emplosanen " B further prowded that,
l-‘-‘_‘[x}n;my” does not inclade ***[plsychiatric conditions exoept where the conditions have arisen
from an injury or occupﬁtional disease[,]” The Ohio Supreme Court has repeatedly construed
this provisionlto‘ mean that a psychiatric condifion does not consiitute a compf_msable "%j@”
under fhe worker's compensation system uﬁleé;s it accompanies a pﬁysical mjury See, B.8.,
McCrone v. Bank One Corp., 107 Ohio $t.3d 272, 2005-Ohio-6505, at paragraph oze of the

syllabus; Kerans v. Porter Faint-Co. (1991}, 61 Ohio St.3d 486,

Apx. 28



{98} To support its motion for summary judgment under K.C. 4123.74, the city pointed
{b evidence tﬁat it was in ,fixil compliance with the payments of its worker’s éompmsaﬁon
premiums and that Vacha had susteined an “.‘injuiy” within the meamng of the workers
pompenwﬁen_ agt beé@nse she had applied for w.orker’s -cu’mpansatidﬁ benefits and ﬁer claim
| had been approved. It spec&ﬁoaliy pointed to evf‘dénoe that.the sexus) assavlt had caused Vacha
0 sustain b&h -pﬁys&al and psycho]ogica] injuvies, that she applied for worl%er‘s compensation
' b'eﬁe;ﬁts for those injur'ies,' that her wérkcr’s compens#ﬁon claiﬁt had been approvs.d', and that
| she was ,,régéiving pexmanent to_tél diéability benefits. V:éoha admitted in‘ her answers to 7
jnterrogatoties and when deposed by defense counsel that she had sustained physicai injuries
duﬁng the ﬁpe that inolucie_drﬁruises, muséle soréness, -chippcd teeth, and an injured right
shoulder. She testified that, after tﬁe rape,'éhe was 80 5016 that [she] ﬁrés bedﬁdﬁan for four
days” and that she had her shoulder x-rayed five days aﬁer the rape because she thought that
- Ralston. had d:lslocated 1t Vacha, further explained thet she had been regula_rly seemg 2
- psychologxst and 8 psychiame:t who had prescribed an antidepressant and sleep aid, and that all

of those expenses are covered by her workcr 8 compﬁnsat:on benefits.

1993 In oppomtaon to the city’s motmn for summary Judgment Vanha did not dispute . -

that the city was in full compliance with the payments of its worker’s compensation premiums
' o} that her worker’s cotnpensation élaim had 'Bean approved for her to receive permanent total
ﬂisabiﬁty benefits for her injuri_es. Instead, she made a legal argument that her injury was not an
“injury” as thajc texm ig _télefmad in RC, 4123.'01{0)(1)‘.. She did not afgue that her worker's
oompensaﬁon‘claim had been Wroﬁgly decided, howe;;}ew, nor did she sitp any leg_éﬁ authority for
' the miderlying premise of her arguitnént that the same injury could fall wit]jiﬁ th{s deﬁﬁiiion for-

purposes of qualifying for worker’s compensation benefits but outside of it for purposes of hér
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.én:pieyﬁp’:s unmumty for.civil shits,. There _,is-bui :one.zéeﬁniﬁam aft “‘éngury” in R:C.'H.Chaptm
'4123; if an em;:]oyee’ “mjury” is oompsnsable wathm the workers’ comperisation system., 111@'
employer ,IS‘CGnSuneH&Y‘mI{mme from a _c;ml-v action by the.emploves foi négligently or
_recklesaly causing tha injury. | | |
' - {4710} Vecha rehed pnmanly op d;stmgulshable case law such as Kerans, supra, ps I
which the Court found that R.C. 4123, 74 did not bar Kerans’ cml claam agamst et employer :
'because she had sustamed 8 purely. psychalogmal injury that did not quahfy for workers
compensation beneﬁts 61 Ohio §t3d at 488.489.) The Kerans court emphamzed that
employees who suffer purely psychologmal m,}unes caused by their empioym's neghgcnce
-~ would be left w1thout any remedy if their only recoutse were the workers compensatmn system
2 for which they do not qualify: 7 |
“ITn order for this court to find that fhe workers® compensation statute prov:des-
the exclusive remedy for appellant’s injury, we must find that it is theorstically
possﬂﬁe for her 1o zecover under the statute, 1.e., that she has suffered the type of

" injury which is cempensahle under the statute. ” (Bmphssis sic:y 61 Ohio St.34 at
431 ﬁl 2

{911} LLkevnse, in Banger 82 Ohio St 3d at 465, it was orifical to the court’s demmon
th;it Blzng;r 8 x;orkers r;ampensatxon claim for pureiy psychological 10.3];1‘165 had been demed
: 'because there had been no physicai; compensa.blev-“mjury” under R.C, -41'23,01_-_(8). Because the

: mjunes sustmned by Bunger and K.erans did not satisfy the deﬁmtnon 0 “mfm'y under ILC

4123. 01(0)(1), those employem did not qualify for workers’ oompensaﬁon benefits and

: Although Vacaba also telied on Prewist v, Alexson Servs., Inc., 12&1 Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its ressoning, which is at odds with & prior decision of
this Court. See Luo v. Gao, 5th Dist. No. 23310, 2007-Ohio-959 (rejectingthe argument that an
" “njury” st be accidental to qualify for workers’ compensation baneﬁts, the basic premise of
the Prewitt decision). _
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thércfore, R.C. 4123.".7:4- did not provide thmr émployets with iu;;munity from. their civil actions

for daiﬁages, o ‘
{_1]”12}- Those ;zxpployérs were not imrmin_e from liabﬂity _for-the @ployéas’ injuries

' bgqause the irijmiés were not compensable within thé woﬂcers" compénsaﬁon sys@' |

“Ifa psyoholog:oai mjury is not an injury accordmg to the statatory deﬁmtxon of

Gnjury,’ then it iy not among the class of i mjunes frora which employers are

immune from suit. Any-other interprefation is nonsersical, and leads to en
untenable position that is unfair 'bo employees ” 82 Ohio St.34 at 465, '

{'1]13} Conversely, if an employee’s “infury” does qualify for workers’ compensauon
lcoverage, that remedy is exclusive and the cmployer is immoune from civil action habzhty arising
out of an allegation fhat the employer was tiegligent ot reckless in canging the employee’s mgury |
That is the only reasonable interpretation of the ]anguage of R. C 4123.74 and 4123 OI(C) and
any other interpretation would be unfair io the cmployer in the overall balance of competing
interests in'the woﬂi&s’ compensation systein.

{914} Becanse it wes not disputed that Vacha's injuries quelified for compengation
under the workers’ compensation system and that .she was, in fact, receiving pmn;lnent total
disability benefits, fhere Wwas 50 ,gc;nui‘ne issue of materinl fact that the city was immune from
Vacha’s cleims for negligent and reckless hiring aﬁd supervision of Ralston. Therefore, the trial
court erred in dénying the .cigf"é motion for summary jﬁdgﬁén{ under R.C. 4123.74 on ‘those_
claims. | . |

7 ' Employ’er Inteﬁﬁonal Tort (flaim _

{'ﬂlé} The city conceded that an‘employee’s clsina fo an employer intentional tort does
not occur in the course of or arise out of employment and, therefore, is not batred by R.C.
4123.74. See, e.g, Brady v. Safety-Kieen Corp. (1991), 61 Ohio 5t.3¢ 624, ﬁﬁragraph one of the

syﬂa‘bus, approving and followiﬁg Blc'mkefzsh@ v, Cincinnati Milacron Chemicals, Inc. (1982),
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. 69 Ohits 812 608. It argued in 1ts summary judgtnent motion, ]mwaver, that, Vacha coulc?s. not
| prove thax the city comumitted an employer mtentlonal ort, citing the common law: standa‘fd get
'_forth in F_-;ﬁe v. Jeno' 5 Inc. (1991¥,59 OKIG-$1.3d 115/ The tnai pourt found that ﬂlere wete
| ganmne tssues of matefial-fact as to whether Vacha could esteblish & common. 1aw employer
| mtentwnal tort claim against the cﬂy . L
{1[16} On appeal, the clty does not argue that fne tnal court wroug‘ly da‘te«z'n‘uned that i
there were fmtual 1ss~nes under the COTHMON 1aw intentional tort standard Instead, it argues. ﬂhat |
ﬂus Gourt should apply fhe m;f;.smngent standard fo;' etstabhshing an cmployer m’wnhonai tort
set forth in R, G 2-745.(}_1; becauseé, since the trial cotirt ruled on the summary judgrient motions,
the Ohio’ Supreme Court hetd that the stafute it cdgsﬁtuﬁonél. See Kmimki i Metcfl & Wire
Prods. Co., 125 Obio $1:3 250, 2010-Ohio-1027. " | )
{917} Althongh the currmt version of R.C. 2745. 01 ‘wes in effect at the tie of Vacha’s
injury, and it had not-been deolared unconstitutional by ﬁus appellate court, the city did not '
mention R.C, 2745_.01 in its motion for summeary 3udg_ment. 'I“he trial court had no authority to
grént STy judgment on a: ground that the ‘city falled io reise in {ts motien for summary
' Judgment See Smstk V. Ray Esser & Sor:s, Inc., 9th Dist, No. 10CA009708, 2011-Oh1o 1529, at
1[14 17 (fully a&dressmg the 1mpropnety ofa defendant raising’ the stamtory standaxd for the first
time i its summary judgment reply bnef) Therefore, the ¢ity has failed to demonstrate that the
imal court erred in denymg it summary judgment on: Vacha’s mnployer mtentxonal tort claim. -
{918} The city’s ﬁrst assxgnment of error is susfmnsd msofar as it challenges the tiial
eourt’s denial of its motion. for summary Judgmcnt on Vacha s claims for the negligent and

~ reckless hiring, ::mployment, and supcmsmn of Ralstorg as alleged in counts two and four of her

amended complaint. To the extent that the mty challengcs the denial of summary judgment on '
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' Vacha_’s employer intentionsal fort cléj.tm a8 alleged in count five of ﬁer cpmplaint, the first
' assignment of extor is overruled. '
| ASSIGNMENT OF ERRORTI -

“IHE LOWER COURT BRRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENBFI’I‘ OF IMMUNITY UNDER R.C.-
CHAPTER 2744.”

{919} The city also argues that'the trial court erved in deﬁying its motion for summary
© judgraent on Vacha's employer inte;ntibnal tort claim because it was ertitled 0 immenity under
R.C. 2744 02. ‘Aocording‘t'b the éity, it is immuné from civil actions sseicing o fecover dmgeg,
- exoept as’ prowdcd in R C 2744 OZ(B), none of which apply here. . Vacha tesponded in
opposmon o the summary Judgment inotion and argucd ANOng other thmgs, that R. C
2744, GQ{B) “explicitly prawdes that R.C. Chaptw 2744 political subdmsmn 'mrt 1mmumty does
not apply to “[e}ml actions by an employee *** against his political subdivision relaiive to any |
‘matter that arises out of the gmployment relaﬂonshxp between the employee and the polmcal
 subdivision].}”
N {1[2@}- The city méintajned that, as a matter of law, the “civil actions” that are within the
scope of RC 2744.09(:8) do not include employer intentional torts, Jt relied on a line of cases
| including Elfithorp v. Barberion City Sthool Dist. Bd. of .Ec-in., -(July 9, 1997), 9th Dist. No.
~ 18029, in which this ‘Court held that an employer intentional tort claim does not fall Iwithin R C
2744.09(B) because “fa]n e.mp}oyer s infentional tort agamst an employee does not atise out of
he e:mployment mlahonsmp, but ooours outside of tha scope of employmm’c ”* 1d., citing Brady,
61 Ohio St.3d at peragraph one of the syﬂabus |

{§21} Bince Eli:thorp was decided, the Ohio Supu*emc Court decided Pern Traffic Co .

AU Ins. Co., 99 Ohio St.3d 227, 2093—0}316—3373, in whxc}_l it determined that an employer’s
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smsentional forts fall within an, emlusmn in the. empl@ysr’s x:‘ommercial ge:nesa»l; lia'bi}itﬁ iném-meg
 policy for mjmes to an. empioyze that -arise out of or i the course of emploment. id. ot 938 and |
42. Durmg its examination of this pohay exclumon, the. murt dssmxguwhed it8 reasonmg from
Brady, Blanimmhw, and other worker’s compensatzon cases sbout wheﬂler empleyer intentional -
torts oceur within the scope of the employment relatlonshlp end/or arise out of or in the course of -
.e‘mplﬁment, .mﬁphaSiZing ?he significance that those decisions arose within the context of the
worker's mmpensétion system. Id. at 39-40. | | __

{1{22} Aﬂer the 0]310 Supreme Court decided Penn Tmﬁic‘ ﬂ:ﬁs Court was asked o
reexamine its Eilithorp decision. See Buck v. Rendnderville, 9th })mt. No. 25272 2010-Chic-
6497. In Buck, at 16, this. Court exphoxﬂy ovmruled Eillithorp to the extent that it held that a
polt‘acal subdivision employer 5 intentional tort can never be sub}act fo the immunity exclumon
of R.C. 2744.0%B). ThlS Court concluded “that a ola:m by the employee of a pollhcal
subdivision against the political subdivisien for its intentionally tortious cgnduct may coﬁstttul_:e a
feivil gctién[} #w#. pojative to any matterthat arises; out of tﬁe emplcyment mlg:tionship between,
the employee and the political subdivision’ under Section 2744.09(]3}.’_’ id. at §10. .

{423} Because Vacha's em'ployer- intentional tort olai;n mdy constifute & claim within
- the scopé of R.C. 2744. 09(B), the city failed to establish 'iha.t' it-was entitled to-‘éummfai’y
judgment on that claim based on the mmumty provasmns of R.C. Chapter 2144, Consequently,
the trial court did neLerr in denying: it, spomary 3u&gment on that basis, The city’s éacopd
assignment of error is overruled. |

IIi.
{424} The city’s ﬁrstaasigment of grror is sustained to the eﬁtent it o‘im]leﬁges the {rial

coutt’s denal of its totion for sumary judgment on Vacha’s claims for negligent and reckiess -
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hiring and supervision of Ralston. The remaindér of its first assignment of ezror, as well as its

. second assignment of error, are overruled. The judgment of the Lorain- County Court of

| Comon Plens is affirmed in part and reversed in part and the cavse is remeanded for further

proceedings consistent with this opinion.
| Judgment sffrmed in part,

reversed in part,
and cause remanded.

There were reasonable grounds for this appe:al. ,

We order thax a special mandate issue out of this Cout, directing ’rhe Court of Connnon
Pleas, County of Lorain, State of Ol:am5 to cary this judgment into executmn. A certified copy of
this Jaumal entry shall constitute fhe mandaie pursuant to App R 21.

- Immediately upon the filing hereuf, this document sha11 constztute the Journal entrj,' of

gudgment, and it shall be file stamped by the Clerk of the Com*t cf Appeals at which time the

period for teview shali begm to e, App R. 22@) The Clexk of the Court of Appeals ig

instrocted to mail a notice of entry of this }udgmant to the parties and to make a notation of the

: mmlmg in th¢ docket, pursuant te App R. 30.

Costs taxed to both parties equal{y o | i |
CLAIR B. DICKINSON
" FOR THE COURT

' DICKINSON, P. J.

BELFANCE, I
CONCUR
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CARR, 7. _ o |
CONCURS [ PART. AND DISSENTS INPART. SAYING:

{ﬂIZS} 1 respectfuliy dlssent fmm the magority’ g oonclusmn that Vacha’s employct
| intentional tort claun may faﬂ w1thln the soope of R.C. 2744.09(B) and that, therefore, the city
was not antxt]ed o summary judgment under the xrnmumty provisioné of R.C. Chaiwter 2744. As
I statsd in my dzssenhng opinion in Buckv. Remmder-wlle 9th Dist. No. 25272, 2010~0hi0f6497,
st 18, I believe that political subdivisions are itanune from employer intentional tort claims, as
" held by this Court in Eflithorp v. Barberton City Sehool Dist, Bd. of Edn. (July 9, 1997), 9'th Dlst
No. 18029 and Dolis v. Tallmadge, 9th Dist. No. 21 203, 2004-Ohio- 4454 at J6. Fc:r that

reason, 1 would gustain the city’s second assigmment of error. 1 concur in the remainder of the

majority opinion, '

PEARANCES:

IOHN T, MCCLANDRICH, TAMES A CLIMER, and FRANK H. SCIALDONE Attorneys at
“Law, for Appellant.

ANDREW CRITES, Law Director, for Appellant.

JOHN HILDERBRAND SR., Attomey at Law for Appellee

o
uuuuu
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Under 8. Ct. Prac, R. 4.1, the City of North Ridgeville notifies this Court that the Ninth

District certified a conflict over the following proposition of law: Does R.C. 2744.09 create an

;exception to Political Subdivision Tmmunity for intentional toit claims alleged by 2 public

employee? ‘A copy of the Court's Journal Entry Certifying a Conflict is attached as Ex. "1." '

This Ninth District's merits opinion (Ex. "A™) conflicts with several appellate districts,

including the twelfth district, tenth district, sixth district, and the fifth district. Williams ».

McFarland Properties, LL.C. (12th Dist.), 177 Ohio App.3d 490, 895 N,E.2d 208 (Ex. "B"};

Zieber v. Heffelfinger (5th Dist.), 2009 Ohio 1227, 129 (Ex. "C"), Coats v. City of Columbus

(10th Dist.), 2007 Ohio 761 (Ex. "D"); and Villa v. Vill. of Elmore (6th Dist.), 2005 Obio 6649,

936. (Bx. "E").

Respegt#nfly submitted,

AZAN SKIN & RYDER CO, L.P.A.

P i)
JOHNT. bL RICH (0021494)

JAMES A ER {0001532)

FRANK H. SCIALDONE (0075179}

100 Franklin’s Row

34305 Solon Road

Cleveland, OH 44139

{440) 248-7906

(440) 248-8861 —

Email: jmclandrich law.com
jclimer@mrrlaw.com

fscialdone@mirrlaw.com
Counsel for Defendant/ Appetlant City of North Ridgeville
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CERTIFICATE OF SERVICE

A copy of the foregoing Notice that the Ninth District Has Certified a Conflict was
served on August 3, 2011 by depositing same in first-class United States mail, postage prepaid,

to the following: ‘ .

' John Hildebrand, Sr., Esq. Charles Ralston, A543443
John P. Hildebrand Co., LPA - Grafton Correctional Institution
21430 Lorain Road 7500 South Avon Belden Road
Fairview Pazk, OH 44126 Grafion, OH 44044

Attorney for Plaintiff/Appellee Lisa Vacha Defendant Pro Se

N

JOHN T. MOLAMDRICH (0021494)
JAMES A.JCLIMER (0001532)
FRANK H' SCIALDONE (0075179)

Counse] for Defendant/Appellant City of North Ridgeville
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| EXHIBIT

LISA VACHA : 20\1 Jo27h P “

COURT @Ff ﬁﬁz‘PEﬁaﬂ,ﬁ
STATE OF (HIO. = ).

COUNTY Of .;Lomm ) u'\\N couﬁw

?

IN THE COURT OF APPEALS
NEINTH JUDICIAL DISTRICT .

C.A. No. 10CA009750

¥ OF cm«mﬂ ¥

Appebft?n APED&LD%?

V.

NORTH RIDGEVILLE, OHIO (CITY

OF) —
JOURNAL ENTRY

Appellant

Appellant has moved, pursuant to AppR. 25, to certify a conflict between the

fudgment in this case, which was journalized on May 23, 2011, and the judgment of the 12th

Dis;trict Court of Appeals in Williams v. McFarland Properties, L.L.C,, 177 'Ohio App.ﬁ?d
490{ 2008-Oh10 3504, as well as the judgments of the 5th, 6th, and 10th Appellate Districts
in Zzeber v. Heffelfinger, 5th Dist. No. OBCAOO42 2009- Oh10-1227 Vzlla v. Elmore, 6th
Dist, No. L-OS-]OS& 2005-Ohio-6649; and Coats v. Columbus, 10th Dist. No, 06AP7-681,
2007-Ohi0-761. Article IV, Section 3(B)(4) of the Ohio Constitution reqﬁires.this Court to
certify the record of the case to the Ohio Supreme Court whenever the “judgment **¥ 1S in
Conflict with the judgment pronoinced upon the same question by any other court of appeals
in the state[.]” Appeliece haﬁ responded to the motidn and acknowledges that there is a
conflict between the d1strlcts | |

Moreovera Appellant correctly notes that the certified issue is a]rcady pending before

the Ohio Supreme Court in a discretionary appeal from the 8th Appellate District in

|Bupreme Court Case NO. 201(};1561 . Darrell Sampson v, Cuyahoga Metropolitan Housing

lnthority. The Supreme Court has also accepted 2 discretionary appeal froj;n this Court in
px.
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Tournal Entry, C.A. No. 10CA009750

Page 2 of 2
Supremé Court Case No, 2011- 0258 Jejﬁey Buck v. Remindervilie, Which 1s hemg held for
ihe decision in Sampson. Therefore, we find that a conflict of law exists between the
;udgment'in itis case and the judgments of the 5th, 6th, 10th, and 12ﬂ1‘Distr§.cts on the
following issne:

“Does R.C. 2744.09 create an exception to Political Subdivision Iminunity for
infentional tort claims alleged by a public employee? ‘

HConeur:
Belfance,J.
[Dickinson, 1.
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COURT '@E: APPEALS
WED
LOR "\ﬂéfﬁﬁ COUB{EOF APPEALS

STATE OF OHIQ o ;
COUNTEY-OF LORAIN
LISA VACHA L
Appellee i ' . : 1 ‘
v o APPE| L AP ABTRISPUDGMENT
A ENTERED IN THR
NORTH RIDGEVILLE, OHIO (CITY OF), COURT OF COMMON PLEAS
ctal. | COUNTY OF LORAIN, OHIO
: CASENo. 08CY156999 -
Appc_sllants

DR ENTRY

Dated: May 23,2011

Per Curjam, |
{51 Appellant the city of North Ridgéville, appeais from a jndgment of the Lorain

County Court of Common Pleas that denied its motion for summary judgment on 1ts dﬂﬂsnse that
it was irromane from civil Hability to its former employes, Lisa Vacha. This Court affirms in part
ax_;d teverses in part. ‘ |

. L

ﬁ[ﬁ} On June 2, 2006 Iisa Vacha was raped by a coworker, Charles Raléton, while she
was working a shift Wlﬂ'l him at the French Creek Wastewater Treatment Plant, which is owned
and operated by the city of North R.ldgewﬂe Shorﬂy afier the incident, Vacha applied for
worker’s corapensation bencfits, Vseekiﬁg recovery for the physwal and psychological at_gui‘les
that she sustained in the attaék, Although the specific details of her worker's compensation
claim aré not clear from ‘the record, Vache's applcation was approved and she was granted

permanet total disability benefits.




{§13} Vacha lster filed this Vaction' against the city; alleging that it was lisble for her
injuries that resulted froﬁi the rape, on theories that included vicarious Hability, negligent and
reckless hiting and supervision of Ralston, and that the city éamitte‘a an employe} _imenﬁom |

A toﬁ by employing Ralston, The city eventually moved for summary judgment on all of Vacha’s
claims. It asserted, among other things, that it was entitled to immunity under R.C. 4123.74
and/or R.C, 2744,02. Although the trial court gréntéd the city summary judgment on Vacha’s -
cfaims for vicarious Hability, it dehiad the city’s motion for summary judg;tnent on her remaining
cl:laims. The rial court found that there were gamlxine igsnes of ;naﬁeﬁal fé@t- on those claims,
implicitly rejocting the citff’s immumnity defenses. Pursuant‘to R.C. 2744.02(C), the city appealed
the trial court’s denial of'ifs immuﬁity defenses, raising two assignments of error.

| | 1I.

ASSIGNMENT OF ERROR I

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT! CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 4123.”

194} The cliy’s first assigument of eror is that the triel court erted in denying its
motion for sumimary jn&gment on Vache’s remaining clafms beoquse it was enﬁﬁed 1o
immunity under R.C. 4123.74, vwhich provides that worker’s c:ompansation-is an cmployee’s
exchustve temedy against her employer for workplace injuries.. For ease of discussion, this

| Court will address Vacha's claiins based on the city's _alIegad negligence and racldeésness.

separately ﬁt@. her employer intentional tott claim. | |
Negligent and kRe;cldess Hiring and Supmisioﬁ

{95} The éity fivst argued that it was immune from liability fof Vacha’s claims for

negligent and reckless hmng and supervision of Ralston, R.C. 4123.7 4provides that employers |
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who are in full compliance with their sbligation to .p:;a;y worker's compensation premiurns “‘shall
not be Hable to tespond in damages” for “any infury #** repeived of contracted by any
| emp&oyee in the soutse of or ansmg out of his emp‘loyment[ 1* The statute i# a aodiﬁmti@n of
the po:incaple set forth in Section 35, Article II of the Ohio Constitution that worker's
| ’ compensauan benefits will be an employee's excluswe remedy against her employer for
workplace injuries and ;:fovidcs, in part: .
| “Sych compensation shall be in len of all other rights to *** damages, for suck

*#% injuries ¥*¥ and any employer who pays the premium or compensation

provided by law *** shall not be Yiable to respend in damages at common law or
by statute for such i m_junes[ N

{96} The philosophy behmd the axclusmty of the worker’s compensatmn system isto
balanoe the competing interests -of employer and employee “‘Whereby eamployees rehnqmsh
their comron law remedy and acoept lower benefit levels coupled with the greater assurance of
recovery and employsrs give up their common law defenses and are protected from unhm:ted
Liebility.” 7 Buﬂger v, Lawson Co. (1988), 82 Ohio St. 3d 463, 465, quoting Blankenship v.
C‘mcmnat;leacron Chemmczls, Inc. (1982), 69 Ghm St.2d 608, 614

{17} At the time Vacha was assaulted by Ralston, RC 4123. OI(C) deﬁned the term
“injury” for pucposes of the worker's compensatmn act to include: “any injury *** recexved in
the cowurss of, and ans;mg out of] the pgured employee 'S employme £ I’t ﬁlrthar prowded that
“rinjury” does not include ***[p] éyolﬁat_ﬂc conditions éxcept Whéré the conditions have arisen
from an injury or ocoupational diseasel.]’ The Olia Supreme Court has repeatedly constraed -
'this provigion to mean that a psychistric condition doos not constitute a compensable “ii‘ljux"ly”
under the worlcer s compensation system unless it accompamas a physmal mjury See, o.g.,
McCrone v. Bank One Corp., 107 Ohio St,3d 272, 2005~Oh10~6505, at paragrai:h one of the

syllsbus; Kerans v. Porter Paint Co. (1991), 61 Ohio St.3d 486.
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{418 To support its motion for summatj Judgment under R.C. 4123.74, the city pointed
to evidence that it ways in full complience with the payn.lents”nf- its worker’s compensation
premiums and that Vachs had sustained an “injury” within the memﬁné of the worker’s
compensation act becanse she had applied for worker's compensation benefits .and her clgim
had been approved. It spaciﬁcaﬁy pointed o evidence that the sexue] assault had caused Vacha
to sustain both -pfhysioal and psychological injuries, that she applied for worker's compensation |
benefits for those injuries, thgt her worker’s compensation claim had been approved, and that
she was'réceiving pezmane_n’t total dissbility benéﬁts. Vacha admitted in ﬁer mswers to
interrogatories and whes deposed‘ by defense counsel that she had sustained physjeal injuries
during the rape that included bruises, muscle soreness; .chipped teeth, and an injwed right
shoulder. She testified thaf, after thérape, she “was 80 8070 that [she] was bedridden, for four
days;’ and that she hég.,’( her shm_ildar x-rayed five days after the rape because she fﬁought that
Ralston had d;isloc;ated it. Vacha further explained -that she had been reglﬁariy seeing a
psychologist and a psychiatrist, who had prescribed an antidepressanf and gleep aid, and 'th;it all
of those expenses are covered Ey her worker’s compansaﬁmi benefits.

{99 In opposition to the city's moﬁoﬁ for summiary judgment, Vachz_L did not dispute
that the citSl was in full compliance with the payments of its worker's compensation premiums
ot that her worker’s compensation claim had Bcen approved for her to receive permanent fotal
.diSabiiity benefits for her injuries, Instead, she made a legal argument that her injury was not an
“Infury” ag that term is ﬁcﬁned m RC 4123.01(C}(i ) She did not argue that her worker’s
compensation claimn had been wrongly decided, hdwef;ler, nor did she ci?e any legal auﬂzority for

“the underlying premise of her argument that the seme injury could fall within thié definition for

purposes of qualifying for worker’s compensation benefits but outside of it for purposes of her
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‘em.ployey’s immunity for oivil siits. There is-but :onmd@ﬁmitiam ofr“injury” in RC..Chapter
4123' if an etployee’s “Infury” is compmsa‘ble within the workers’ compensation:sysigm, the
smployer as consequantly” mmmne fiom a m.ml action by the eznployee ot négligently ot
recklessly cansing the injuty.

{410} Vacha rehed primetily op distinguishable case law such as Kerans, supra, in
which the Court found th.at R.C. 4123.74 did not bar Kerang’ mvﬂ daim agamst her emplover
because’ she had sustamed a purely psychologicel injury that did not quahfy for workers’
compensation bene:ﬁts 61 Ohio St 3d af 488-489.) The Kerans court emphasxzed that
empioyvees who su&“er purely psychological m}unes caused by their employsrs neghgence
would bc leﬂ w;ﬂaout any remedy if their only recoutse were the workers .compensation system
for which they do not qualify: |

“{Yin order for this court 1o find that the wotkers’ compensauon statute provides

the exchusive remedy for appellant’s injury, we must find fhat it is theoretically

_ possxble for her to recover under the statute, L.e,, that she has suffeted the type of
 injury which is compensdble under the stnmte » {Pmphasis sic) 61 Ohio §t.348 at

431 ﬁ:LZ
{ﬂﬂ} L1kew1se, in Bnger, 82 Obio St 3d at 465 it was cntlca} 10 the court’s declsmn

“'}7‘

that Bunger 8 Workers compensatzon claim for purcly psychologtcal mjuﬂ&; had heen demed
. because there had been 10 physmnl compenseble-“injury” under R.C. 41-23.01'.((1‘). Beoause the
injuries sustained by meger and Kerans did not satisfy the deﬁmhon of “m}ury’ under R.C.

4123.01(C)(1), those employees did not qualify for workers’ oompensam’m benefits and,

! Although Yacabs also rehed on Prewitt v. Alexson Servs., Inc., mh Dist, No. 2007- 09-218,
2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of
this Court, See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejectingithe argument that an
“injory” st be accidental 1o qualify for workers’ compensation beneﬁts, the basic premise of

the Prewitt. decision).
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therefore, R.C. 4123,‘7_4 did not provide their employers with fmmuunity from their civil actions
for damiages.

{q12}- Thése @ploy’ers, were not immune from Hebility for the employees’. imjuries
because the inju:iés were not compﬁnsable within the wofkers’ compensetion systern:

“Ifa psychological mylry is not an injury accordmg to the statutory deﬁmtmn of

‘infury,’ then it is not among the class of mgunes from which employers are

immune from suit, Any other interpretation is nonsensical, and leads 1o an
untenable position that is unfair to employees.” 82 Ohio 5t.3d at 465,

{1113} Convérsely, if un ‘erployee’s “injury” does qﬁaliﬁ:'for workery' compenéatinn :
cm;emge, that remedy is exclusive and the employer i;s immune from civil action lishility arising
out of an allegation that the employer was neghgwt or reckless in causing the employee’s injury. '
That is the onfy reasonable interpretation of the language of R.C. 4123, 74 and 4123 OHC) and
any other interpretation wouid be unfair to the empioyer in the overall balance of competing
 interests in the w&rkeﬁ’ ‘compensatiqn systein. | |

{914} BAecause it was not disputed that Vacha’s injusies .qualified for compensation
under the workers’ compensation systen and that she was, in fact, receiving permémenf tétal
disability benefits, Me was 10 genuine issye of material faét that tl_zc éity was immune from
Vacha's claims for negligent and reckiess hiring aﬁd supervision of Ralston, Thersfore, the trial
court erred in &énying the city’é motion fér summﬂl‘y jﬁégniéni uﬁdér R.C. 412374 en those
: claims.’

Employer Intentional Tort Claim
4 15} The city conceded that an employee’s claim for an employer intentional tost does
not occur in the com'se'of or arise out of employment and, therefore, is not barred by R.C,
4123.74, See, 8.g., Brady v. Sqfkt;;r;ﬁeen Corp. (1991), 61 6hio $t.3d 624, I;aragraph onie of the

syllaﬁus, approving and foilowiﬁg Blankenship v. Cincinnati Milacron Chemicals, Inc. (1982),
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| 69 Ohit St.2d 608. 1t -argued in its: summary judgment mOtiOII, howsver ‘that: Yacha could not
prove that the city committed 20 employer intentionel tort, cttmg the common law staudard set
forth in Fyffe v. Jeno's, Inc. (19913, 59 OWe-§t34 1157 The! 11‘131 coutt found that there were
genuine issues of materidl—faot as to whother Vacha could establish & common law empioyer
intf:ntional‘toﬁ cluim against the city. - '

{1[16} On aﬁpeaf’i the city does not argne tixat the triel oourf wongly detetinined thet
there wete faetual jssues under the common law intent semtional tott standard Instea.&, it argues that
this Court should app}y ;he more stnngent standard fo: ;stabhsm:zg an employer intentional tort
set forth in R.C. 2745.01; because, since the trial court ruled on. the sunmeary judgaient motions,
the Ohio’ Supreme Court fheld that the statute is constitutional. See Kaminskij{». Metdl & Wire
Prods. Go., 125 Okio §£34 250, 2010-Okio-1027 B ' -

1[17} Although the cur:rent version of R.C. 2745.01 was in effect at the time of Vacha’s
injury, aud it had not-been declared unconstitutionzl by thjs appellaie cmut the city did not
mention R.C, 2&45&1 inits motion for summary judgment. 'I‘he trial court had no authority to
grént SUDIMALY judgment on 3 ground that the city failed to raise in its motion for suminary
Jndgmem ‘Bee Smith v. Ray Esser & Sons, Inc., 9th Dist, No. IOCA009798 2011-Ohio-1329, at
914-17 (fully addressing the nnpropnety ofa defcndant raising the statutory. standard for the first
time in its summary judgment reply brief). Therefore, the city has failed to demonsirate that the
trial court erred in denynng it Smnmry judgment on Vacha’s employer m’cenﬁonal tort claim.

{418} The city’s first assigmment of error 1s sustained insofar as it challenges the tijal
court’s denial of its motion for smnmary 3udgmen‘t on Vacha’s claims for the neghgemt and

reckless hiring, employment, and supervision of Ralpton, a,s alleged in counts two and four of her

amended complaint. To the extent that the city challenges the denial of gummary Judgment on
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Vacha's employer intentional tort cﬁﬁm, as alleged in' count five of her complaint, the first

assignment of srror is overtuled.

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744.”

{9119} The city algo argues that the trial court erred in deﬁying its otion fo1; sﬁmmggy
judgment on Vacha’s employer intqntional iort claitm ‘beoﬁuse it was eptiﬂad to immunity under
R.C. 2744.02. According fo-the éity, it is immuane from civil actions seeking to recover ﬁaﬁiages,
except as prowded in R.C. 2744. 02(]3), oone of wlnoh apply here. Vacha responded in .
opposztxon to the summary judgment motion and argued, among othey thmgs, that R,C.
2744.09(B) exphclﬂly prcwdes that R.C. Chaptsr 2744 political subdmsmn tort immunity does
not apply to “{c]ml actions by.an employee ¥** against his political subdmswn relative to any
matter that atises out of the employmcnt :relatxonshxp between the employw and the political
‘subdivision].]" . '

{426} The city mmaintained that, as a matter of law, the “civil actions” thet are within the -
scope of R.C. ﬁM.O?(B) do not include etiiployer intentional torts, It féﬁ%d on a line of cases
including Elfithorp v. Barberton City School _D‘isa Bd, of .E&rz, {fly 9, 1997), Sth Dist. No.
18029, in which this Court held that en Qmployef intentional tort claim does not fall within R.C.
2744.09(B) becanse “faln empléyer’s intentional tort ageinst an employee does not arise out of
the émpléymen; rélationship, but ccours outside of t‘ﬁf; scope of employment.” Id., citing Brady, -
61 Ohio St.3d af patagraph one of the syllabus.

{ﬁ{ﬁi} Since Ellithorp was decided, the Ohio Supreme Court decided Penn Traffic Co. v.

AU Ins. (o, 99 Ohio St.3d 227, 2003-Ohic-3373, in which it determined that an employer’s
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iutentional doris fall within an excusionin the.employer's p’onunemiﬂ general liability insurance
poliey for injuries to &t employse ﬂmx‘arisé out of or in-the course of employment. Id. at 138 and ‘
42, Duringits axammatmn of this:policy :exclusion; the. court distingnishied its teé&s’brﬂng- from
Brady, Blankenshz;v, and other worker’s compensation cases about whether employer intentional
torts ocour mthm the scope of the employment relationship end/or atise out of or in the course of
employment, emplmsmng the significance that those decisions arose within the context of the
worker’s compensa;uon system, 1d. at 39-40.

{{22} Afer the Ohio Supreme Court decided Penn Tmﬁc this Court was asked to
reexamine its Elfithorp decision. See Buck . Remmderwlle, Sth Dist. No. 25272, 2010-Ohio-
6497. In Buck, at J16; this.Court .explicitly oveiruled Ellithorp to the extent that it held that a
political subdivision employer’s intentional tort: can.nover be #ubject {o the immunity exclusion
of R.C. 2744.09(B). This Court concluded “that a clann by the employee of 2 pohtmal
gabdivision against the political subdmsmn for ity mtenﬁonally tortious conduct may constifute a

‘ejvil action] ] ¥**relative to any raatter-that: arises out of the employment relationship hetween
the employes and the political subdiirision’ under Section 2744.0903),’* Id. at J10.

{423} Because Vacha's employer intentionsl tort cluim may constitate a clait within
- the scope of R.C. 2744.09(B), the city - failed to establish that it. was eptitled to-summary
judgment on that claim based on the immunity provisions of R.C. Chapter 2744, Consequently,
the frial court did ot err+in denwng@ spromary Judgment on that basis. The city’s second

assignment of error is overruled. |
I,
{924} The city’s first assigﬁment olf error is susteined to the extent it challengés the tris |

comrt's dental of its motion for summary judgment on Vacha’s claims for négiigent and reckless
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" hiring and supervision of Ralston. The remﬁindar of its first assignment of error, as Waﬂ a8 ity
. second assignment of erxor, are overruled. The judgment of the Lorain County 'Cm,m },f
‘Comnon Pleas is affirmed in‘par&"and reversed in. bm’t and ﬁw cavse is remanded for faxther
pioceediﬂgs consistent with this opinion.

Tudgment affirmed in part,

reversed in part,
and cause remanded.

b e

There were reasoneble grounds for thié appeal.
| Wé order that a special mandate issue-'out of this Court, directiﬁg the Court of Common

Pleas, bounty of Lorain, State of Ohio, to carry this jndgment into execﬁtion A certified éo;;y of
this jom;aal eniry shall constitute the mandate, pursvant to AppR. 27. |

Imina&iately upoﬁ the ﬁlinglhereof, this d;}cument ghall constitute the journal entry- of
judgment, and it shall be file Astam'ped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. AppR. 22(E). The Cletk of the Cowrt of Appeals is
instructed to mail a notice of entry of this ji;dgnnent fo the parties and to make a notation of the
' oailing in the docket, pursuent to App.R. 30.

Costs taxed to both parties equally.

L & . L)
"CLAIR E. DICKINSON
FOGR. THE COURT

DICKINSON, P J.
BELFANCE, I,

CONCUR
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{1{25} I raSpectfuBy dissent frﬁm the majority’s conclusioﬁ that Vacha's employer
Amteatmnal tort cIazm thay fall within the scope of R.C 2744, 09(B) and that merefocre, the city
was not anutied to summary judpgment mder the nnmumty provigions of R.C. Chaptar 1744, As
I stated in. my dissenting opinion in Buckv Remmdemlle, 9th Dist. No. 25272, 2010-0hio~6497,
at 9118, I believe that political subdms:ong are immune from employer intentions] tort claims, as
hel by this Court in Ellighorp v. Barberton City School Dist. Bd. of Edn. (July 9, 1997), 9th Dist.
No. 18029, end Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Ohic-4454, at 9 6. For that

seasom, I would sustain the city’s second assignment of error. I concur in the remainder of the

mejority opinion.

APPEA]

JOHN T. MCCLANDRICH, JAMES A. CLIMER, and FRANK H. SCIALDONE, Attorneys at
Law, for Appeliant.

ANDREW CRITES, Law Director, for Appellant.
JOHN HILDERBRAND, 8R., Attomey at Law, for Appellee.
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"
Court of Appeals of Ohio,

Twelfih District, Bufler County,
WILLIAMS ef al., Appeliants,

V. '
McFARLAND PROPERTIES, L.L.C., stal, Ap-
' pellees. '

- No. CA2007-08-200.
Becided July 21, 2008,

Background: City employee brought action against
city, alleging infentional tort in seeking to recover
for injuries sustained whep ke was burned while ai-
tempting to repair a downed electrical fransformer.
Bureau of Workers' Compensation filed complaint
against city, seeking subrogation. The Court of
Common  Pless,  Butler County, Ne,
CV2005-09-3061, entered summary. judgment it fa-
vor of city. Employes appealed.

Holdings: The Court of Appesls, William W.
Young, 1., held that: ‘

(1) city was immufe from lability on employec's
intentional text claim, and _

(2) employee failed to establish standing to appeal
grant of city's summary judgment motion against
Bureau of Workers' Compensation.

Affirmed.
West Headnotes
[1] Appeal and Error 30 €=2893(1)

30 Appeal and Error
30X VI Review
30X VI(F} Trial De Novo
~ 30k892 Trial De Novo
30k893 Cases Triable in Appelate

Most

Coutt
30k893(1) k. In General
Cited Cases
Appellate court's review of a rial court’s ruling
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Pdge 3

on & motioh for summary judgment is de movo,

Rules Civ.Proc., Rule 56(C}.
{2] Judgment 228 €52185(7)

228 Judgment
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k185 Evidence in General
228k185(2) k. Presumptions and Bur-
den of Proof, Most Cited Cases
All evidence submitted in connection with g
motion for summary judgment must be tonstrued

‘most strongly in favor of the party against whom

the motion i made. Rules Civ.Proc., Rule 56(C}.
[3] Judgment 228 €5185(2)

228 Judgment , _
228V On Motion or Summary Procesding
228Kk182 Motion or Othier Application
228k185 Bvidence in Gensral
228k185¢2) k. Presumptions and Bur- -
den of Proof, Most Cited Cases
To prevail on a motion for summary judgment,
the moving party must be able to point o eviden-
tiary materials that show there is no genuine issue
as to any material fact and that the moving paxty is
eniitled fo” judgment as a matter of law; the non-
moving party must then present evidence thal some
issue of material fact remains to be resolved, Rules
Civ.Proc., Ruls 56(C).

{4] Electricity 145 €017

1435 Electricity
145Kk12 Injuries Incident to Production or Use
145k17 k. Companies and Persons Liabie.

Most Cited Cases

City was immune from Hability on cify em-
ployee's intentional tort claim seeking to recover
for injuries sustained when he was burned while at-
tempting to repair a downed electrical transformer.
R.C. §2744.02.
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{$] Municipal Corporations 268 €=>723

268 Municipal Corporations
268X1T Toris
268X11(A) Exercise of Governmental and
Corporate Powers in General '
268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Casss :
Statutory exemption from the general grant of
immunpity granted to a political subdivision for civil
actions by an employee against a political subdivi-
sion for any matter that atises out of the employ-
rent relationship does not apply to employer-in-
tentional-tort claims. R.C. §§ 2744.02, 2744.09(B).

[6] Muuicipal Corporations 268 €723

268 Municipal Corporations
268XT1 Torts ,
268X1I(A) Bxercise of Governmental and
Corporate Powers in General
268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases
Statwtory exemption from the gencral gramt of
immpnity granted to a political subdivision for civil
actions by an employes of & political subdivision
against the political subdivision relative to wages,
howrs, conditions, or other terms of employment
does not apply to employer-intentional-tort claims.
R:C. §§ 2744.02,2744.09(C).

[7] Workers® Compeasation 413 €=22142

413 Workers' Compensation
413XX Effect of Aet on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(B) Action by Third Person Against
Employer :
413XXB) In General
4132142 k. In General. Most Cited
Cases
City employee suing city for intentional tort
failed to establish standing to appeal trial court's
grant of city's summary judgment motion against
Burean of Workers' Compensation, which had
sought subrogation; employee failed to respond to

Page 2

city's argument on appeal that employee had no
standing, and trial court’s decision did not impede
employee's ability to pursue his intentiomal-tort
claim against the city on appeal. RC. §§ 2744.02,
4123.931. . '

[8] Appeal and Errer 3¢ €&151(1)

30 Appeal and Error
301V Right of Review
30IV(A) Persons Entitled
20k151 Parties or Persons Injured or. Ag-
grieved .
30k151(1) k. In General. Most Cited
Cases
An appeal Hes only en behalf of a party ag-
grieved by the final order appealed from.

[5] Appeal and Error 30 €=151(2).

30 Appeal and Error
301V Right of Review
30IV(A) Persons Bntitied

30k151 Parties or Persons Injured or Ag-

grieved
30k151(2) k. Who Are “Aggrieved” in
General. Most Cited Cases -
A.party is aggrieved, for purposes of standin

to appeal, if it has an interest in the subject matter
of fhe litigation that is immediate and pecuniary,
rather than a remote consequence of the judgment.

[10] Appeal and Errer 30 €=150(1)

30 Appeal and Error

301V Right of Review
30IV(A) Persons Entifled
30k 150 Tnterest in Subject-Matter
© 30k150(1) k. In General. Most Cited

Cases
Appeal and Error 36 €=151(1)

30 Appeal and Error
301V Right of Review
30IV{A) Persons Entitled
30k151 Parties or Persons Injured or Ag-
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grieved
. 30k151(1) k. In General. Most Cited
{Cases ) :
To have standing to appeal, the persen must be
able to show he has a present interest in the subject
- matter of the-litigation and that he has been preju-
diced by the judgment of the lower court,

[11] Appeal and Error 3¢ €901

30 Appeal and Emor
30X VI Review
30X VI(G) Presumptions
30k901 k. Burden of Showing Error. Most

Cited Casas :
The party sesking to appeal bears the burden of

* establishing standing,

«¥310 Clayton G. Napier, Timothy R. EBvaps,
Hamiiton, for appeliants.

Fréund, Freeze & Amold, Gordon D. Arnold,
Dayton, for appeliee, McFarland Properties.

Dinsmore & Sheh), Gary Becker, Cincinnati, for
appellee, ity of Hamilton,

Benjamin W, Crider, Coliunbus, for appellee, Chio
Burezu of Workers' Compensation,

Frank Leonetti Ill, Cleveland, for appellee, Butler
County Behavioral Health. i

WILLIAM W. YOUNG, Judge.

%492 {f 1} Plaintiff-appetlent John Williams
St. appeals a decision of the Butler County Court of
Common Pleas granting summary judgment to de-
fendant-appellee the city of Hamilton, in an em-
ployer-intentionalort action. Appellant also ap-
peals the trizl court's decision granting summary
judgment in favor of the city and against the Chio
Bureau of Workers' Compensation,

{9 2} In 2004, appellant was a lineman for the
city's Blectric Distribution Department. On Septem-
ber 27, 2004, appellant was injured when he was

Page 3

burned while attempting to repair 2 downed trans-
former located at University Bovlevard and Lincoln
Avenue in Hamilton, Obio. Appellart filed 3. com-
plaint alleging several claims against severa)
parties, including an intentional-tort claim against
the city, Specifically, appellant alleged that the city
had knowledge of a dangerous. condition, & mal-
functioning and defective piece of electrical equip-
ment; *493 failed to use proper safety devices and
techniques; failed to warn appellant of the danger;
and fafled to supervise appeilanl’s actions.

{4 3} The city moved for summary judgment
against appellant on the ground that wnder R.C,
Chapter 2744, it wes immune from liability for
damages cansed by an intentional tort, The city also
moved for summary judgment against the bureau.
On May 2, 2007, the trial court granted the city's
motion for summary judgment against appellant on
the ‘gronnd that the city was impune from liability
ander R.C. Chapter 2744. On hune 25, 2007, the tri-
al court granted the city's motion for summary
judgment .egainst the bureau as follows: “The
Workers' Compensetion statte [R.C. 4123.9313
does not express{ly] impose liability on a political
subdivision for employer intentional torts. In addi-
tion, the statute does not grant the Burean greater
rights than those available fo [appellani].
[Appellant] is not entitled to any recovery from the
City of Hamilton; therefore, there is no valid claim

to which the Bureau may be subrogated.”

{ 4) Appellant sppeals, raising two assign-
ments of error,

£ 5) Assignment of error No, 1:

{§ 6} “The court erred in granting summary
judgment to the city of Hamilton against John and
Melissa [appellant’s wife] Williams.”

[1][23(3) {7 7} This courts review of a trial
courts ruling on a motion for sumpmary judgment is
de novo. Broadnax v. Greene Credit Serv. (1997),
118 Ohio App.3d 881, 887, 694 N.E:2d 167. Sum-
mary**211 judgment is appropriate when there are

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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no gemuine issues of material fact to be litigated,
the moving party is entitled o judgment as & matter

" of law, and reasonable minds can come to only one

conclusion, and that conclusion is adverse to the
* nonmoving party. CivR. 36(C); Smith v. Five
Rivers MetroParks (1999), 134 Ohio App.3d 754,
760, 732 N.E2¢ 422, All evidence submitied in
conpection with & motion for -summary judgment
must be construed most strongly in favor of the
~ party against whom the motior is made. Morvis v,
First Natl. Bank & Trust Co. (1970), 21 Ohio St.2d
25, 50 0.0.2d 47, 254 N.E.2d 683. To prevail on a
motion for summary judgment, the moving party
must be able to point to gvidentiary materials that
show thete is mo genuine issue as to any material
- fact and that the moving party Js entitled fo judg-
ment as & matier of law, Dresher v, Burt (1996), 75
Ohio St.3d 280, 293, 662 N.E.2d 264. The nonmov-
ing party must then present evidence that some is-
sue of material fact remains to be resolved. 1d,

[4] {1 8) Appellent first argues that the trial
court erred by finding that the city was immune
from Hability under R.C. Chapter 2744 because im-
mupity granted under R.C. 2744.02 does not extend
to proprietary functions. It is undisputed that in the
case at bar the city is a political subdivision en-
paged in a proprietary function. Ses R.C. 2744.01
(F) and {G)(2)(c). Nonctheiess, we find *494 that
the city is #mmune under R.C. 2744.02 from the in-
tentional-tort claim whether or not it is engaged in a
proprietary function.

9} As a general rule, “[except as provided
in [R.C. 2744.02(B) * * *, a political subdivision
is not liable in damages in a civil action for injuty *
* * gliegedly caused by any act or omission of the
political subdivision or an employee of the political
subdivision #1 connection with a governmental or
proprietary  function” (Emphasis added) R.C
2744.02(A)1). RC. 2744.02(B) lists five excep-
tions to the general grant of immunity: the negli-
gent operation of a motor vehicle by an employes,
R.C. 2744.02(B)(1); the neghgent performance of
‘acts by an employee with respect to a propriefary

Pageq

function, R.C. 2744.02(B)(2); the neghgent failure
to keep public roads in repeir and open, R.C.
2744.04B)(3); the negligence of employees occur-
ring within or on the grounds of buildings used in
connection with the performance of governmental
functions, R.C. 2744.02(B)(4); and when civil liab-
ility is expressly imposed upon the political subdi.
vision by statute, R.C. 2744.02(B)(5).

{9 10} We find that none of the exceptions un-
der R.C, 2744.02(B) are applicable. Because the al-

' leged conduct of the city did not involve the opera-

tion of a vehicle, the failure o keep public roads in
tepair and open, or the negligence of employees in
buildings used in connection with & govemmental
function, R.C. 2744.02(B)(1), (3), and (4} do not
apply. With regard to R.C. 2744.02(B)(5), appeliant
has not alleged any section of the Ohio Revised
Code that imposes Hability on a political subdivi-
sion for the injuries he received. Finally, although it
refers to proprietary functions, R.C. 2744.02(B3{(2),
by its very langnape, applies only to cases where -
injury results from negligence, Appellants com-
plaint against the city alleged only an intentional-

“tort ctaim. Thus, R.C. 2744.02(B)2) is not applic-

able.
{f i1} in fact, because R.C 2744.02(B) in-

* clndes no specific exceptions for intentional torts,

Ohio courts have congistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional-tort claims. See Thayer v. W. Carvollion
Bd of Edn, Montgomery App. No. 20063,
2004-Ohio-3921, 2004 WL 1662198; **212Terry v.
Ottawa Cty. Bd. of Mental Retardation & Develop-
mental Disabilities, 151 Ohio App3d 234, 783
N.E.2d 959, 2002-Ohio-7299; Fabign v. Steuben-
ville (Sept. 28, 2001), Jefferson App. No. 00 JE 33,
2001 Wi 1199061; Ellithorp v. Barberton City
School Dist. Bd of Edn. (July 9, 1997), Summit
App. No. 18029, 1997 WL 416333; Coars v,
Columbus, Franklm  App. No. 06AP-681,
2007-Ohio-761, 2007 WL 549462; and Sabulsky v.
Trumbull Cty,, Trumbull App. No. 2001-T-0084,
2002-Ohio-7275, 2002 WL 31886686, See also

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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{Cite ast 177 Ohio App.3d 490, 893 N.E.2d 208) -

Wilson v, Stark Cty. Depi. of Human Servs. (1994), -

70 Ohio  St3d 450, 639 NE2d 105
- (“Consequently, except as specifically provided in
R.C. 2744.02(B)(1), (3), (4) and (5), with respect to
govemmental finctions, political subdivisions re-
tain their cloak of *495 fmmunity from lawsuits
stemming from employees' negligent or reckless
acts, ¥ % * There are no exceptions to immunity for
the intentional torts of fraud and intentional inffic.
tion of emotionsl distress™); Hubbard v. Canfon
City School Bd. of Edn, 97 Ohio St3d 451,
2002-Ohio-6718, 780 N.E2d 543, § 8, quoting
Wilson v. Stqrk Cty. Dept. of Human Servs. (1994),
70 Ohio St.3d 450, 452, 639 NEZ2d 105 {*Ths

court has reviewed R.C. 2744.02(BY3) in the con-
tex{ of intentional torts and concluded that ‘there
are no exceptions to immunity for the intentional
torts of frand and intentional infliction of emotional
distress' ™),

i5] {§ 12} Appellant next argwes that R.C.
Chapter 2744 is inapplicable to employer intention-
al torts under R.C. 2744.09(B) and {C). We dis-

agree.

{1 13} R.C. 2744.09 sets forth several excep-

tions that remove cerfain types of civil actions en-

tirely from the purview of R.C. Chapter 2744, Spe-
cifically, R.C. 2744.09(B) provides that R.C.
Chapter 2744 “does not apply to * * * {c]ivil ac-
tions by an employee * * * against his political sub-
division relative to any matier that arises out of the
employment relationship between the employee and
the political subdivision.” R.C. 2744.0%(C), in tum,
provides that R.C. Chapter 2744 “does not apply to
© % # % [olivil actions by an employes of a political
subdivision against the political subdivision relative
to wages, hours, conditions, or othes-terms of his
employment.”

{9 14} Because appellant's injuries oscumed
within the scope of his employment, it appears at
first blush that R.C. 2744.09(B) might be applicable
here. However, becsuse appellant’s complaint
against the city alleged solely an employer inten-
tional tort, R.C. 2744.09(B) does not apply for the

following reasons.

{9 15} I Brady v. Safety-Kieen Corp. (1991),
61 Ohio St.3d 624, 576 N.BE.2d 722, the Ohio Su-
preme Court held that “[a] cause of action brought
by en employee alleging intentional tort by the em-
ployer in the workplace is not preempted by Sec-
tion 35, Article II of the Ohio Constitution, or by
R.C. 412374 and 4123.741, While such cause of
action contemplates redress of tortious conduct that
occurs during .the course of employment, an inten-
tional tort alleged in this context necessarily occurs
outside the employment relationship.” 1d. at pera-
graph ome of the syllabus. The Supreme Court
noted that  “[ilnjuries resulting from 2n employer's
intemticnal forts, even though commitied at the
workplace, * * * are totally unrelsted to the fact of
employment,” * and that * ‘such intentional tortious
condyct will atways take place outside the
[employment] telationship.” ” Id. at 634, 576
NE2d 722, quoting Taplor v. Academy lron &
Metal Co. (1988), 36 Ohio St3d 149, 162, 522
N.B.2d 464 (Donglas, J., dissenting). ’

{4 16} Tn Engleman v. Cincinnati Bd. of Edn
(Rne 22, 2001), Hamilton App. No. C-000557,
2001 WL 705575, relying upon the foregoing lan-
guage from the **213 *496 Supreme Court, the
First Appellete District held that because an em-
ployer intentional tort does not arise out of the em-~
ployment refationship, but occurs outside the scepe
of employment and is always outside the employ-
ment relationship, R.C. 2744.09(B) does rot apply
to intentjonal-tort claims:

{f 17} “ R.C. 2744.09(B) prevents the applica-
tion of R.C. Chapter 2744 fo a civil action by an
employee against a political sabdivision only for
any metter that arises out of the employment rela-
tionship. * * * To [conclude otherwise] would frus-
trate the general statatory purpose of confetring im-
mumity on political subdivisions. It would render
meaningless R.C. 2744.02(B) and 2744.03(A)(2),
which provide the exceptions and defenses fo im-
munity for intentional acts committed by an em-
ployee of a political subdivision. Moreover, it
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would require the rejection of a line of Ohio appel-
late cases that have consistently. held political sub-
divisions imimmmne from intentional-tort claims.” Jd.
al ¥4.5, ’

{9 18} We are mindfal of the Ohio Supreme
Court's decision in Penn Traffic Co. v. AIU Ins.
Co., 99 Ohlo St.3d 227, 2003-Ohio-3373, 790
NE2d 1199, byt find that it does mot overrule
Brady. In Penn, the Supreme Court held that
“[aJlthough an employer intentional tort occurs out-
side the employment relationship for purposes of

_recognizing a common-law cause of action for in-
tentional tort, the injury itself must arise out of or
in the coutse of employment; otherwise, thers can
be employer intentional tort.” Id. at § 40. However,
the Supreme Court “took care fo specifically lmit
its holding in Penn Trqffic to situations involving
the applicability of recovery under & private insur-
ance policy. Therefore, Brady remains good law.”
Thayer, 2004-Ohio-3921, 2004 WL 1662198, § 17
(internal citations omitted). See also Kohler v.
Wapakoneta (N.D.Ohio 2005), 381 F.Supp.2d 692.

{9 19} We therefore find the reasoning in En-
gleman petsuesive and hold that R.C. 2744.05(B)
does not except an employer-intentional-tort claitn
from the general grani of immunity granted to a

o political subdivision under R.C. Chapter 2744. See

also Ellithorp, Summit App. No. 18029, 1997 WL
416333; Sabulsky, 2002-Chio-7275, 2002 WL
31886686: Terry, 151 OChio App3d 234,
2002-Ohio-7299, 783 N.E2d 959; and Coars,
2007-Ohio-761, 2007 WL 549462, But see, Nage!
v, Hormer, Scioto App. No. 04CA2975,
2005-Ohio-3574, 833 N.E.2d 300; and Marcum v.
Rice (July 20, 1999), Franklin App. Nos. 98AP717,
93AP718, 9YBAPTIS, and 9BAP72I, 1999 WL
513813,

[61 {§ 20} We now tum to R.C. 2744.05(C). In
Fabian, the Seventh Appellate District was asked {o
determine whether an employer intentional tort was
exempted from immunity under R.C. Chapter 2744
by R.C. 2744.09(C). Fubian, Jefferson App. Wo. 00
JE 33, 2001 WL 1199061, The appellate court

Page s

noted that the language of R.C. 2744.09(C) tracks
the Janguage in the Ohio Public Employees Collect-
ive Bargaining Act, R.C. Chapter 4117, which cov-
ers all subjects that *497 ¢ ‘affect wages, hours,
terms and conditions of employment” ” Id. at *a,
Applying R.C. 1.42 (“[wlords and phrases that have
acquired # technical or particuler meaning, whether
by legisiative definition or otherwise, shall be con-
strued accordingly”), the appellate court found that .
“fbloth the language of {R.C. 2744.09(C) 1 and
[prior] cowrt decisions make clear that the term
‘conditions of employment’ refers to the conditions
an employee mast meet to maintein employment,
not the conditions an employee woiks within.” Id.

{] 21} We find the reasoning in Fabian per-
suasive and hold that R.C. 2744.05(C) **214 does
not except an employer-intentional-tort claim from
the generzl grant of immunity granted to a political
subdivision under R.C. Chapter 2744. See also
Terry, 151 Ohjo App.3d 234, 783 N.E2d 959, Dol-
is v. City of Tallmadge, 2004-Ohio-4454, 2004 WL
1885348: and Coolidge v. Riegle, Hancock APP--
No. 5-02-59, 2004-Ohio-347, 2004 WL 170319.

{1 22} We therefore find that meither R.C.
2744.08(B) or (C) sizips the city of its immumity
under R.C. 2744.02 from appellant's intentional-tort
claim.

{{ 23} Finally, appellant argues that R.C,
2744.62 is vncenstitutional because it viclates Sec-
tion 16, Article I of the Ohio Constitution, which
provides for open access to the couris and for suits
against the state. This argument has been rejected
by several Ohio courts, including the Ohio Supreme
Court. See Fabrey v. McDongld Police Dept.
(1994), 70 Ohio St.3d 351, 639 N.E.2d 31, Fahn-
bulleh v. Strahan (1995), 73 Ohio 5t.3d 666, 653
NE.24 1186; Terry, 151 Ohio App3d 234, 783
N.E2d 959;. Dolis, 2004-Ohio-4454, 2004 WL
1885348; and Coolidge, 2004-Ohio-347, 2004 WL
170518,

{f 24} Likewise, Ohio appellate courts have re-
jected appellant's argument that R.C. 2744.02 is un-
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constitutional because it violates the Equal Protec-
tion Clauses of the Ohlo and United States Consti-
tution. See Delis, 2004-Ohio-4454, 2004 WL
1885348; Fabian; asd Coolidge, 2004-Ohio-347,
2004 WL 170319, We find the reasoning and pre-
cedent of these cases to be persvasive. :

{9 25} In light of ali of the foregoing, we find
that the trial court did not err by granting the city's
summary-judgment motion against appellant on the
ground that the ity was immune under R.C.
Chapter 2744 from appellant's employer-intention-
al-tort claim. Appellant's first assignment of error is
overriled. _

{f 26} Assignment of error No. 2:

. {9 27} “The court erred. in grahting the city's
motion for summary judgment as to the Bureau of
Workers' Compensation.” '

71 {1 28} Appellant argues that the tial court

erred by granting the city'’s motion for summary
judgment against the bureau. Appellant asserts that
even if the city is immuae from liability under R.C.
Chapter 2744, R.C. 4123931, *498 specifically
R.C. 4123.931(0)2) and (3),™ provides the bur
ean with an independent right of recovery and sub-
rogates the buresu to appellant’s rights against the
city with respect to past, present, aid estimated fu-
turs payments of compensation and benefits, The
bureau did not appeal the trial court’s grant of sum-
mary judgment in favor of the city and against the
bureau.

FN1. R.C. 4123931(I} states that “[tlhe
statitory subrogation right of recovery ap-
plies to, but is not limited to * * ¥
(2)[aJmounts that a claimant would be en-
titled to recover from a political subdivi-
sion, notwithstanding any limitations con-
“tained in R.CG Chapter 2744 * ¥ %
(3){a]mounts recoverable from an inten-
tiona) tort action.”

BIOIION11] {§ 29) We decline to addvess

R ) PR

Page 7

appellant's argument as we find that bhe lacks stand-
ing to appeal the grant of the city's summary-judg-
ment, motion against the bureau. It is well estab-
Jished that an appeal lies only on behalf of & party
aggrieved by the final order appealed from. See
Midwest Fireworks Mfg. Co.,, Inc. v. Deerfleld Twp.
Bd. of Zoning Appeals (2001}, 91 Ohio St.3d 174,
743 N.BE.2d 894. A party is aggrieved if it has an ip-
terest in the subject matter of the litigation that is
“immediate and pecuniary” rather than “a retnote
consequence of the judgment” Id. at 177, 743
N.E2d 894, To have standing to appesl, the person
must be able to show he has a present interest in the
subject matter of the litigation and that be has
**715 been prejudiced by the judgment of the
lower court. See Willoughby Hills v. C.C. Bars
Sahara, Inc. (1992), 64 Chio St:3d 24, 591 N.B.2d
1203, The party seeking to appeal bears the burden
of establishing standing. See Deutsche Bank Trust
Co, v. Barksdale Willloms, 171 Ohio App3d 230,
2007-Ohio-1838, 870 N.E.2d 232.

{9 30} The record shows that the city raised the
issue of appellants standing to appeal the grant of
the city's summary-judgment motion against the
burean in its appeilate brief. Yet although he filed a
reply appellate brief, appellant did not respond to
the argument at all. He has therefore failed o estab-
lish standing. In addition, while appeliant may. have
an interest in the subject matter of the litigation (his
workers' compensation claim), we fil to see how
he was aggrieved by the decision of the trial court.
Certainly, the trial courfs decision granting the
city's summary-iudgment motion against the bureau
did. not impede appellant'’s ability to pursue his in-
tentional-tort claim against the city on appeal.

{1 31} We therefore find that eppellant lacks
standing to appea) the trial court's decision granting
the city's motion for summary judgment against the
burean, Appeilant's second assignment of efror is
overruled.

Judgment affirmed.
WALSH, P.J., and POWELL, 1, concur.
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
1EGAL AUTHORITY.

Court of Appeals of Ohio,
Fifth District, Richland County.
Debra 1. ZIEBER, Plaintiff-Appellant

V.
Robin HEFFELFINGER, st al,, Defendants-Ap-
pelises. :

No. 08CA0042,
Decided Mareh 17, 2009.

Appeal from the Richland County Court of Com-
moh Pleas, Case No. 06 CV 883,

“Yames M. Banks, Dublin, OH, for plaintiff-appel-
lant. )

Timothy S. Renkin, Jeffrey A. Stankunas, Coium~
bus, OH, for defendanis-appellees.

DELANEY, I.

*1 {1 1} Plaintiff-Appellant, Debra L. Zieber,
appeals the Aprif 16, 2008 decision of the Richland
County Court of Common Pleas to grant Defend-
ants-Appellees’ Motions for Summiary Judgment.
The facts giving rise to this appeal are as follows.

{12} Appellant has been a Depuly Clerk with
the office of Richland County Treasurer Bart
Hamiiton since Febuary 1998. Defendant-Ap-
pellee, Robin Heffelfinger is the Chief Deputy
Clerk with the Richland County Auditor Pat Drop-
s8Y.

{9 3} The Richland County Treasurer's Office
and Auditor's Office share a database system. One
of Appellant's responsibilitics i the Treasurer’s Of-
fice is the mailings. On May 18, 2006, Appellant
had a discussion with an employee in the Auditor's

© 2011 Thomson Reutars. No Claim to Orig. US Gov. Works .

(Office concerning ‘mailings issued from the data-
base system. Appellant followed up the discussion
with an email to the same Auditor's Office employ-
ee.

" {4 4} Later that day, Heffelfinger came to the
Treasurer's Office to spsak with Appeliant concern-
ing the email. Heffelfinger had Appellsnts email
and told Appellant that she wanted to speak
privately with her in Mr. Hamilton's office regard-
ing the email. Appellant voluntarily foliowed Hef-

- felfinger into the empty office.

§ 5} While Appellant and Heffelfinger were
in the office, Heffelfinger stood with her back to
the closed door and faced Appellant, who stood
near-the desk in the center of the reom. The parties
then engaged in = lond discussion tegerding the
email and the mailing system, The other employees

working in the Treasurer's office that afiernoon

could hear the argument. After a few mimtes, Ap-
pellant informed Heffelfinger that she was leaving,
Heffelfinger stepped forward and grabbed Appel-

Jant's right wrist, but quickly released her wrist and

stepped back. Seconds later, Mona Adams from the
Treasurer's Office knocked on the office door and
simaultanecusly opened it. She opened the door a
few inches when it hit Heffelfinger's foot. Ms.

_Adams stuck her bead in the door 2nd asked Hef-

felfinger to move her foot, which she immediately

- did. Ms. Adams opened the door the rest of the way

and walked into the room. She asked the parties to

. stop yelling and for Heffelfinger to lsave the Treas-
- urer's Office.

{§ 6} Appellent and Heffelfinger both exited
the office and went to Appellent's desk. Appellant
sat at her desk and Appellant, Heffelfinger, and wo
other -Treasurer's Office employees profestionally
discussed {he database and mailing system. After
the ten-minute discpssion, Heffelfinger leaned over
and hugged Appellant. Appellant hugged her back,
Heffelfinger then left the Treasurer's Office.
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{1 73 The following Monday, Appellant and
. Ms. Adams met with Mi, Hamilton about what had
occurred. Mr. ‘Hamillon recommended that Appel-
1ant file a police report, but Appellant declined stat-
ing that she wanted Mr. Dropsey to take disciplin-

ary action ngainst Heffelfinger. Mr. Hamilton asked -

. the other Treasurer Office employees who wit-
nessed the incident to make writlen stataments
about their obssrvations, In their statements, the

- witnesses stated that Appellant showed them bruis-
ing on her right wrist. :

*2 {7 8} Richland County Commissioner Gary
Utt spoke with Appellant a few days Jater. Commis-
sioner Utt was acting as a go-between for the Troas-
wrer's Office and the Auditor's Office. Appellant
apparently requested that Heffelfinger's employ-
ment be terminated, but Commissioner Utt stated it
was an isolated incident. Appellant spoke further
with Mr, Hamilton who stated that Mr. Dropsey and
Heffelfinger were accusing Appellant of lying
about the incident )

{1 93 As a rosult of the incident, Appellant
states-that she has suffered emotional siress that has
caused her diabetic condition to deteriorate se that
she now requires medication for treatment. She was
also afraid to use the restroom at work in fear that
she would run inte Heffelfinger, further exacerbat-
ing her diabetes and causing kidney stones. She
stated that she suffered bruising to her right wrist
where Heffelfinger had grabbed it.

{4 10} On July 27, 2006, Appeliant filed a
complaint against Heffelfinger. and Defendant-Ap-
pellee, Richland County, in the Richland County
Court of Comumion Pleas. Because her complaint in-
cluded claims wunder 42 US.C. § 1983, Appellses
removed Appellant’s complaint to federal court.
Appellant filed a motion with the federal court re-
questing leave to file an amended complaint, which
eliminated her federal claims, and for remand. The
District Court granied Appellant's motion and re-
manded the matter back to the Richlind County
Conrt of Cornmeon Pleas. _

{§ 11} In Appellant's amenced complaint, she
alleged the following claims against Richiand
County: (1) civil conspiracy, (2) negligent hiring
and retention, and (3) intentional infliction of emo-
tional distress. She alleged the following against
Heffelfinger: (1) assault and battery, (2) kidnap-
ping, and (3) intestional infliction.of emotional dis-
tregs. Appellant sought to recovery compensatory
damages, special damages, punitive damages, in-
junctive relief and reasonable attorney fees and costs.

- {§ 12} Appetiees filed individual motions for
summary judgment against Appellant’s complaint.
On April 16, 2008, the Richland County Court of
Common Pleas granted summary judgment in favor
of Appellees on all of Appellan('s claims. It is from
this decision Appellant now appeals.

{1 13} Appellant raises six Assignments of Er-
ror.

{4 14) “I. THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT AND DIS-
MISSING ALl OF PLAINTIFF-APPELLANT'S
CLAIMS, SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{f 15} “IL. THE TRIAL COURT ERRED IN
FINDING TIHAT THE ACTS COMPLAINED OF
BY THE PLAINTIFF-APPELLANT ARE NOT
ACTIONABLE BASED UPON STATUTORY IM-
MUNITY SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{§ 16} “I. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE 1SSUES OF ASSAULT AND BATTERY.

{§ 173 “IV. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE ISSUES OF KIDNAPPING AND FALSE IM-
PRISONMENT.

(4 18} “V. THE TRIAL COURT IMPROP-
ERLY ANALYZED PLAINTIFF'S CLABM OF IN-
TENTIONAL INFLICTION OF EMOTIONAL
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DISTRESS.

*3 {§ 19} “VI. THE TRIAL COURTS DE-
TERMINATION OF PLANNTIFF-APPELLANTS
CLAIMS OF NEGLIGENT HIRING/RETENTION
1S NOT SUPPORTED BY THE FACTS OF THIS
CASE”

{] 20} Appellant's six Assignments of Error
address the trial court's judgment eniry granting
summaty judgment in favor of Appellees. In the in-
terests of clarity and judicial economy, we consols
idate the summary judgment issues presented in the
assigned errors and address them jointly.

{9 21} Summary judgment motions are fo be
resolved in Hght of the dictates of Civ.R. 56. Said
rule was reaffinred by the Supreme Court of Ohio

in State ex rel. Zimmerman v. Tompkins, 75 Obio

'$t,3d 447, 448, 1995-Ohio-211:

£9 22} * Civ.R. 56(C) provides that before sum-

mary judgment mdy be granted, it must be determ-
ined that (1) no gemuine issue as to any material
fact remains fo be litigated, (2) the moving party is
entifled to judgment as a matter of law, and (3) it
appeats_from the evidence that reasonable minds
can come, to but one conclusion, and viewing such
evidence most srongly in favor of the nonmoving
party, that conclusion is adverse 1o the party against
" whom the motion for summary judgment is made.

State ex. rel, Parsons v. Fleming (1994), 68 Ohio -

St3d 509, 511, 628 NR2d 1377, 1379, citing
Temple v. Wean United Inc. (19773, 50 Ohio St.2d
317, 329, 4 0:034 466, 472, 364 N.E.2d 267, 2747

{1 23} As an eppellate court reviewing sum-
mary judgment motions, we must stand in the shoes
of the trial court and review swomary judgments o
the same standard and -evidence as the trial court.
Swmiddy v. The Wedding Party, Inc. (1987), 30 Ohio
St.3d 35.

{4 24} Appellant argues the trial court eired in
its application of statutory immunity to her ¢laims

CLAIMS AGAINST RICHLAND COUNTY

{925} We will first address the applicability of
statutory immunity to Appellant's claims of civil
conspiracy, intentional infliction of emotional dis-
tress and negligent hiringfretention against Ap-
petlee Richland County.

{9 26} R.C. Chapter 2744 was enacted by the
General Assembly to provide Ohio's political subdi-
visions with imimunity from tort lisbility, with a
few enumerated exceptions. Wilson v. Stark Cty.
Depr. of Human Services {1994}, 70 Ohio St.34
450, 452, 639 N .E.2d 105, A county is a political
subdivision under the statute. R .C. 2744.01(E). As
a general rule, “[e]xcept as provided in [R.C.
2744.02)(B) * * ¥, a political subdivision is not li-
able in damages in a civil actlon for injury * * * al-
legedly caused by an act or omission of the political
subdivision. or an employee of the political subdivi-
sion in connection with a governmental or propriet-
ary funetion.” R.C. 2744.02(AX(1). R.C. 2744.02(13)
lists five exceptions to the general grant of im-
munity: the negligent operation of a motoy vehicie
by an employes, R.C. 2744¢(8)(1); the megligent
performance of acts by an employee with respect to
a proprietary function, R.C. 2744 02(B)(2); the neg-
ligent' failure to keep public roads in repsir and
open, R.C. 2744.02(B)(3); the negligence of em-
ployees occurring wifhin or on the grounds of
buildings used in connection with the performance
of governmentsl functions, R.C. 2744.02(B)(4); and
when civil liability is expressly imposed upon the
political subdivision by statute, R.C. 2744.02(B)3).

*4 {4 27} Upon review of Appellant's claims
against Richland County, we find that the R.C.
2744.02(8) exceptions to immunity are not applic-
able and further, Appellant's claims of intentional
infiiction of emotional distress and civil conspiracy
are specificelly barred pursuant to R.C. 274402
Ohio courts have consistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional tort claims. See Thayer v. W. Carrollion
Bd of Edn, WMontgomery App. No. 20063,
2004-Ohio-3921; Terry v. Ottawa Cty. Bd of Men-

agaiast Richland County and Heffelfinger.
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tal Retardation & Developmental Disabilities, 151
Ohic  App.3d 234, 783 NE2d 939,
2002-Ohio-7299; Fabian v. Steubenville (Sept. 28,
2001), Jefferson App. No. 00 TB 33, 2001 WL
1199061; Elithorp v. Barberton City School Dist.
Bd of Edn (Ruiy 9, 1997), Summit App. No.
18020; Coats v. Columbus, Frankdin App. Me.
06AP-681, 2007-Chio-761; and Sabulsky v. Trum-
bull  Cry, Trmbull  App. N0.2001-T-0084,
2002-Ohio-7275. See slso’ Wilson V. Seark Ciy.
Dept. -of Human Servs. {1994), 70 Ohio St.3d 430,
639 N.E2d 105 (“Consequently, except as gpecific-
ally provided in R.C. 2744.02(B)(1), (3), (4) and
(5}, with respest to governmenta! functions, politic-
o} subdivisions refain their cloak of immunity from
lawsuits stemiming from employees' negligent or
reckless acts, * * * There are no exceptions 10 im-
munity for the intentional torts of fraud and inten-
tional infliction of emotional distress”); Hubbard v.
Canton City Seheol Bd. of Edn., 97 Ohio St.3d 451,
2002-Ohio-6718, 780 N.E2d 543, | 8, quoting
Wilson v. Stark Ciy. Depl. of Human Servs, {1994},
70 Ohio St.3d 430, 452, 639 N.E2d 105 (*“This
court has reviewed R.C. 2744.02(B)(5) in the con-
text of imtentional torts and concluded that ‘there
are no exceptions to mmunity for the intentional
toris of fraud and intentional infliction of emotional
distress' "); USX v. Penn Central Corp. (2000), 137
Ohio App:3d 19, 26, 738 N.E.2d 13 (“Civil conspir-
acy is considered an intentional tort”). § § 28} Ap-
pellant next argues that R.C. Chapter 2744 is ipap-
licable to an employer intentional tort mder R .C.
2744.09(B). R.C. 2744.09 sots forth several excep-
tions that remove certain types of civil actions en-
tirely from the purview of R .C. Chapter 2744. wil-
Jiams v. McFarland Properties, 117 Ohio App 34,
2008-Ohio-3594, 895 N.E2d 208, at § 13. RrR.C.
2744,09(B) states that R.C. Chapter 2744 “does not
apply to * ¥ * te}ivil actions by an employee L
against his potitical subdivision relative to any mat-
ter that arises ont of the employment relationship
between the employee and the political subdivi-
sion,”

{4 29} While Appellent's injuries arguably oc-

 Ohio  App3d 221, 833

curred within the scope of her employment, we
agres with the majority of other appellate courts
that have determined that an employer intentional
tort is not excepted under R.C. 2744.09(B) from the
starutory grant of fmmunity to political subdivi-
sions. See Williams, supta; Terry v. Oltawa Cry. Bd-
Of MRDD, 151 Ohip App.3d 234, 2002-Ohio-7299,
783 NE2d 959; Chase v. Brooklyn City School
Dist . (2001) 141 Ohio App3d 9, 740 NE2d 798;
Engleman v. Cincinnafi Bd of Edn (June 22,
2001), Hamilton App. No. C-000597; Stanley v.
Miamisburg (Jan. 28, 2000), Montgomery App. No.
17912, Venturg v. Independence (May 7, 1998},
Cuyahoga App. No, 72526; Ellithorp v. Barberton
City Schoo! Dist. Bd. of Edn. (July 9, 1%97), Sum-
mit App. No. 18029. But see, Nagel v. Horner, 167
NE2d 300,
2005-Ohis-3574 and Marcum v, Rice (July 20,

1999), Frenklin App. Nos. OBAPTLT, 98AP71S,

98AP719 and 98APT72L. The rationale underkying
this finding is that an employer's mtentional tort
against an employee doss not arise out of the em-
ployment relationship, but occurs outside of the -
scope of employment. Terry, Supre; Fillicoms,
supra, citing Brady V. Safeiy-Kizen Corp. (1991,
&1 Ohio St.3d 624, 576 N.E.2d 722, paragraph one
of the syllabus. As stated in Terry, supra, we de-

. cline to depart from established appellate law and

find that RC. 2744.09(B) does not except an em-
ployer intentional tort from the mmmuanity granted
under the Political Subdivision Tort Liability Act,

5 {9 30} The remaining claim against Rich-
land County is Appellant's cause of action for negli-
gent hiring/retention. The parties agree that this tort
is excepted from statutory Inmnunity ander R.C.
3944.09(B) as this claim arose from the employ-
ment relgtionship between Appellant and Richlend
County. Appellent argues in her sixth Assignment

" of Error the trial court erred in gtanting summary

judgment to Richland County on this claim. We
disagres.

{4 31} The elements of a negligent hiring and
retention claim are: (1) the exisience of an employ-
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ment relationship; (2) the fellow employee's incom-

patence; (3) the employer's acinal or constructive -

krowledge of such incompetence; (4) the employ-
‘ee's act or omisslon which caused the plaintiff's in-
juries; and (5) the employer's nogligence in hiring
or retaining the employee as a proximate cause of
the injury. Hall v. JC. Penney Co, Stark App.
No.2007CAD0:83, 2008-Ohio-1073, at § 29,

{4 32} The trial court defermined that Appel-
iant's claim failed as matter of law because Appel-
lant did not provide any Civ.R, 56 evidence creat-
ing a genuine issue of fact that Heffelfinger had 2
propensity toward violence or aggression to render
her an incompetent employee or that Richland
County was aware "that Heffelfinger had such a
propensity prior to the incident on May 18, 2006.

£4 33} We agree with the mmial court's determin-
ation upon our review of the evidence presented. In
Appellant's deposition, she testified that after the
May 18, 2006 incident, an employee told her that
Heffelfinger previously had a confrontation with
another employee. (Zieber Depo., pp. 65-68). Ap-
pellant also stated that she personally witnessed
~Appeliant yell at snother employee. {Zieber Depo,,
p. 68). Appellant did not present any CivR. 50
evidence that Richiand County was aware of Hef-
felfinger's conduct before the May 18, 2006 incid-
ent. Construing the facts in a light most favorable to
Appellant, we canot find that Richland County had
actual or constuctive knowledge of Heffelfinger's
incompetence. )

{4 34} In response to Defendants-Appellees
Motions for Summary Judgment, Appellant submit-
sod her affidavit concerning the events at issue. The

trial court determined that Appeliant's affidavit was

inconsistent with her prior deposition testimony anc

" the affidavit did not provide an explanation for the

contradictions to her prior testimony. As such, the
irial court found pursuant to Byrd v. Seith, 110
Ohio St.3d 24, paragraphs one and two of the syl-
labus, it would not “consider those affidavit state-
‘ments when evaluating whether o not genuine is-
sues of fact exist fhat would preclude summary

Page s

judgment” (Fudgment Entry, Apr. 16, 2008). Ap-
pellant did not raise thig issue a5 an Assignmernt of
Frror, but appears to argue it within her first As-
signment of Error that the trial cowrt erred In grant-
ing summary judgment in favor of Appeliges. Upon

_ our de novo review of this matter, we must agree

with the trial court's snalysis and application of
Byrd, supra. :

6 {1 35} Aoccordingly, Appellants Assign.
ments of Error as they relate to the trial court's de-
cision to grant summary judgment in favor of Rich-

land County are overruled.

CLAIMS AGAINST HEFFELFINGER

{9 36) We will next address Appeliant's clabms
against Heffelfinger. As stated above, Appellant al-
loged the following against Heffelfinger: (1) gssank
and battery, {2) kidnapping, and (3) intentional in-
fiiction of emotional distress. Heffelfinger argued
in her motion for suramary judgment that she was
entitled to summary judgment on Appellant's
claims based upon the stattory immunity granted
by R.C. 2744.03(A)(6).-

(437} R.C. 2744.03(A)(6) is the relevant stat-
ute ‘when dealing with immunity for political subdi-

" yision employees. It provides:

{4 38} “(A) In a civil action brought against *
* % an employee of a political subdivision 10 Tecov-
¢r damages for injury, death, or loss to persons or
property allegedly caused by any act or omission in
comnection with a govemmental oF “propriefary
function, the following defenses or immunities may
be asserted to establish nonliability:

RE R

{§ 40} “(6) In addition to any jrmunity or de-
fense referred to in division (A)(7) of this section
and in circumstances not covered by that division
or section 374624 [providing immunity in situ-
ations involving voluntary clesnup of contaminated
property] of the Revised Code, the employee is im-
mune from liability unless one of the following ap-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http:/fwebQ.wesﬂaw,com/pﬁnt/prmtstream.aspx’?pbc=5793A25Z&destinatio

Apx. 57
n=atp&utid=1&.. 6/2/2011



Page 6

Stip Copy, 2009 WL 695533 (Ohio App. 5 Dist.), 2009 -Ohio- 1227

(Cite as: 2009 WL 695533 (Ohio App. 5 Dist.))

plies:

{9 41} *(a) His acts or omissions were mani-
festly outside the scope of his employment or offi-
cial responsibiiities;

{9 42} “(b) Ris acts or omissions were with
malicious purpose, in bed faith, or in a wanton or
reckless manner;

{4 43} “(c} Liability is. ekpressty imposed upon
,the employee by a section of the Revised Code.”

{1 44} “ RC. 2744.03(A)(6) operates as a pre-
sumption of immunity.” Lutz v. Hocking Techmical
College (May 18, 1999), Athens App. No. 98CA12,
citing Cook v. Cincinnati (1995), 103 Ohio App.3d
80,96, 658 N.B2d 814, 820-821. It is a qualified
immunity, in the sense that it will attach so long as
one of the exceptions does not apply. Lusz, supra.
To defeat summary judgment in favor of Hef-
felfinger, Appellent was required to present evid-
ence tending to show a material issue of fact as to
one of the exceptions to qualified immunity, e.g.,
Heffelfinger's mct was beyond the scope of employ-
mend or was performed with malicious purpose, i
bad faith, or in a wanton or reckless manner.

{¥ 45} The tial court determined there was no
gemiing issve of material fact as to whether Hef-
felfinger acted beyond the scope of her employment
or whether she acted with malicious purpose, in bad
faith, o in a wanton and reckless manmer, We will
address sach of Appeliants claims against Hef-
felfinger under our de rovo review to determine the
applicability of RC. 2744.03(A)6).

{§ 46} Appellant argues in her third Assign-
ment of Error the trial court exred in its determina-
tion of Appellants claim of assanlt and battery
against Heffolfinger. We agree in part.

- %7 {47} A cause of action for civil assault in-
volves “the ‘intentional offer or attempt, without
authority or consent, to harm or offensively touch
another that reasonably places the other in fear of
such contact,” * Hopkins v. Columbus Bd. Of Educ.,

Franklin App. No, 07AP-700, 2008-Ohio-1515, §

29 citing Baichelder v, Young, Tremball. App.
No.2005-T-0150, 2006-Ohio-6097. A -cause of ac-
tion for' battery “involves the ‘mtentional, uncon-
sented, contact with another” “ Id Appellamt's
claim for assaul¢ and battery is based upon the

 heated exchange that occurred In the office culmin-

ating in Heffelfinger grabbing Appellants wrist
with enough pressure to leave a bruise.

{9 48} We first find the trial court was correct
in its determination that the CivR. 56 evidence
presented did not demonsirate any genuine issue of
material fact that Heffelfinger's actions were dome
with malicious purpose, in bad faith, or in 2 wanton
and reckless manner. “Wantor misconduct” has
been defined as a faiure to exercise any care what-
soever. Jackson v. McDonald {2001}, 144 Ohio
App.3d 301, 309, 760 N.B.2d 24 citing Hawkins v.
Iy (1977), 50 Ohio 8t2d 114, 4 0.0.3d 243, 363
NE2d 367, syllebus. In Roszman v. Sammen
(1971}, 26 Ohio St:2d 94, 96-97, 55 0024 165, .
166, 269 N.E.2d 420, 422, the Ohio Supreme Court
stated that “mere negligence is not converted into
wanton misconduct unless the evidence estiblishes
a disposition to perversity on the part of the tort-
feasor” The perversity must be under such condi-
tions that #heé actor must be conscious that his con-
duct will in all probability result in injury. Jd. at 97,
55 0,0.2d at 166, 269 N.E2d at 423, To act in
reckless disregard of the safefy of others, the con-
duct must be of such risk that if is substantially
greater than that which is necessary fo make the
conduct negligent. Thompson v. McNeill (1930), 53
Ohio §t.3d 102, 104, 559 N.E.2d 703, 708.

{§ 49} “Bad faith” has been defined as & *
‘dishonest purpose, moral obliguity, conscious
wrongdoing, breach of a known duty through some
ulterior motive or ill will partaking of the pature of
fraud.’  Jackson v. Butler Cty. Bd of Cty. Commps.
(1991), 76 Ohio App.3d 448, 434, 602 N.E.2d 363,
367, quoting Slater v. Motorists Mut. Ins. Cop.
(1962), 174 Ohio St. 148, 21 O . 02d 420, 187
N.E.2d 45, paragraph two of the syllabus. “Malice”
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Tas been defined as “willful and intentional design
1o do injury.” 14, 76 Chio App.3d at 453-454, 602
N.E.2d at 367.

{(§ 50} However, examination of the issue of
whether the intentional tort of assault and battery is
within the scope of emplioyment yields a differsnt
result. Tn determining whether an employee's act is
within the seope of employment, the Ohio Supreme
Court set the Following rationale in Byrd v. Faber
(1991), 57 Ohio §t.3d 56, 58, 565 N.E.2d 584:

(g 51 “Itis well-sstablished that in order for
~ an employer to be lisble under the doctrine of re-
spondeat superior, the tort of the employee mustbe
committed within the scope’ of employment.
Moreover, where fhe tort is intentional, as in the
case at bar, the behavior giving rise 0 the tort must
be ‘calculated to facilitate or promote the business
for which the scrvent was employed * * *. Little
Miami RR. Co. v. Wetntore (1869), 19 Ohio St. 110,
132; Taylor v Doctor's Hosp. (1985), 21 Ohio
App.3d 154, 21 OBR 165, 486 N.E.2d 1249, For
example, an employer might be liable for an inten-
tional tort-if an employee injures & patron when re-
moving her from the employer's business premises
or blocking het entry, The removal of patrons, who
may be waruly, underage, or otherwise ineligible 1o
enter, is caloulated to facilitate the peaceful and
lawful operation of the business. Consequently, an
~employer might be liable for an injury inflicted by
an employee in the course of removal of a patron.
See, e.g., Stewarl v. Napuche (1952), 334 Mich. 76,
53 Nwa2d 676, Kemt .
(Tex.Civ. App.1972), 480 8, W.2d 55.

*§ {f 52) “However, the'employer would not
be ligble if an employee physicaily assaulted & pat-
roh without provocation. As we held in Prabel v.

Bradiey

(1972), 30 Ohio St2d 196, 59 0024 196, 283
N.E2d 175. In other words, an employer i8 not li-
able for independent self-serving acts of his em-
ployees which in no way facilitate or promote his
business.”

{4 53} Construing the Civ.R, 56 svidence most
favorably to Appellant, we hold that there is genu-
e issue of material fact that Heffelfinger's action
of grabbing Appellant's wrist with enough force to
leave a bruise was not within the scope of Hef-
felfinger's employment a5 3 Chief Deputy Aunditor,
While the discussion between Heffelfinger and Ap-
peltant regarding the database system was calecu.
lated to facilitate or promote the business for which

the servant was employed, when Heifelfinger

grabbed Appellan’s wrist to prevent her from leav-
ing the discussion, her act creafes & genuine ssue of
material fact whether Heffelfinger was acting out-

side thé scope of employment.

{9 54} The Ohio Supreme Court has made a
similar determination regarding the exception to the

. qualified immunity of a public employee. In order

to determine for purposes of governmental  im-
munity whether an attorney for the City of Cleve-
land was acting within the scope of his employment
when he physically assanlted his opposing counsel,
the Chio Supreme Court stated,

{4 55} “We are unable to discern any graat of
authority in either the Revised Code or {he Cleve.
Jand Municipal Charter which allows an assistant
law director to gratify his personal Tesentments,
either in. the form of a physical assault or & lavy suit
arising therefrom, while engaged in fhe execution
of his appointed tasks.” Schulman v. City of Cleve-
land {1972}, 30 Ohio St24 196, 197, 283 N.E.2d

175.

Acri (1952), 156 Ohio St. 467, 474, 46 0.C. 387,
390, 103 N.E.2d 564, 568, ‘an intentional and will-
ful attack commitied by an agent or employes, to
vent his own spleen or malevolence against the in-
jured person, is a clear departure from his employ-
ment and his principal or employet is mot respons-
ible therefor.” See, also, Schulman v. Clevelond

{9 36) We find Appellant has presented evid-
ence tending to show a material issue of fact as
an exception 10 qualified jmmunity vnder R.C.
2744, 03(AX(6)() 1o defeal summary judgment on
this issue. Fusther, we find this same evidence

_ demonstrates a genuine issue of material fact as 1o
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Appellant's claim for batiery. Considering the evid-
ence is & light most favorable to Appellant, we find
that Heffelfinger's actof grabbing Appellant's wrist
could be construed as an intentional, unconsented
touching of another, We note the trial ‘court reached
the same determination on Appellants claim for
pattery and would have denied summary judgment

" on that claim, but for its application of qualified
immunity to Heffelfinger.

{§ 57} The evidence in this mattor, however,
does not Jend the same credence to Appellant’s
olaim for assault, There was no evidence presented

 that Heffelfinger intentionally offered or attempted,

" without authority or consent, to harm of offensively

touch Appellant to reasonably place Appellant in
fear- of such contact, In Appellant's deposition,
connsel asked Appellant what Appellant said to her
when they were alone in the office. Appellant re-
sponded, “It's kind of hatd to remember everything
che said because she was talking so loud. So I
would say that she said I didn't understand their
side would be one of them. I don't kinow. Mostly it
was that, and then she would talk over top of me
‘when'1 would try to explain.” (Zieber Depo., p. 35).
Counsel oross-examined Appeliant regarding the
moments whert Heffelfinger grabbed Appeltant's

wrist,

#6 {4 58} 4, She moved forward one time
hat I can remermber and that was fo grab my wrist.

{4 59} “Q. And you are saying she moved for-
ward to you or you stepped towards her and the door?

(g 60} “A. No. She grabbed me first before 1
stepped forward.

{4 61} “Q. And that was  precipitated by you
simply saying I'm leaving now?

q 621 “A. 1 would think so, ves. * * *7
(Zieber Depo., p-. 26).

{4 63} Appellant testified that other than Hef-
folfinger grabbing her wrist, there was no other

contact befween her and Heffelfinger during the
time they were in the office alone. (Zieber Depo., p.
27). _

{1 64} Accordingly, Appellant's first, second
and third Assignments of Brror are sustained in part
and overtuled in part.

{5 65} Appeliant's fourth Assignment of Error
argues the trial court ncorrectly determined Hef-
feifinger was entitied to judgment as a maiter of

‘tlaw on Appellants claim of kidnapping, which the

trial court restyled as false imptisonment.

{q] 66} False imprisonment OCCULS when a per-
son' confines another intentionally without privilege
and against her consent within a limited erea for
any appreciable time, however short, Bemnett v
Ohio Dept. of Rehab. & Corr, (1991), 68 Ohio
Stad 107, 109, 573 N.E.2d 633, When an individu-
al volumntarly agrees to be in a certain place,
however, that individual is not confined aince she is
not held against her will. Sharp v. Cleveland Clinic,
{76 Ohio App.3d 226, 2008-Ohio-1777, &9)
NE.2d 309, at § 23 citing Denovich v. Twin Voln
Stores, Inc. (Feb. 23, 1995), Cuyaboga App. Nes,
67580 and 67922

{4 67} As a first matter, we must determine
whether Appellant has presented genuine issues of
material fact to overcome Heffelfinger's presump-
tion of immunity puwsuant to R.C. 2744 03(A)(6),
Appellant does not dispute that she voluntarily went
into the private office with Beffelfinger. Appellant
argues that the false imprisonement occutred when
Heffeifinger stood in front of the door and placed
her foot in front of the door. Using the analysis
stated above regarding R.C. 2744.03(A)6), we can-
not find by construing these facts most favorably to
Appellant that Appellant has defeated the presump-
tion of Heffelfinger’s immunity. First, Appellant
went into the toom voluntarily. Second, the location
of Heffelfmger in the room does not demonstrate
Heffelfinger's action was oufside the scope of em-
ployment or that ghe acted with malicious purpose,
in bad faith, or in a wanton or reckless manner. Ap-
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pellant testified that she could not say that Hef-

felfinger was standing in & position to prevent any-

one from entering the door. (Zieber Depo., p. 51).

Third, Appellant testified, as corroborated by Ms.

. Adams, that when Ms. Adams attempted o open
the door and could not because of the placement of
Heffelfinger's  foot, Heffelfinger immediately

. moved her foot so that Ms. Adams could fully open
the door and enter the room. (Zieber Depo. Pp-
50-52, Adams Depo., 25 26} :

+10 {f 68} Appellant aiso argues that Hef-
felfinger's grabbing of Appellant's wrist could be
construed as imprisonment for purposes of the false
unprisonment claim, We disagree with this argu-
ment because Appellant testified that as soon as
Heffelfinger grabbed her wrist, Heffelfinger imme-
diately let go. While the contact may be sufficient
1o constituts an unconsented and offensive touch
for purposes of battery, we cannot find the grabbing
of the wrist and immediate release to create a genu-

. ine issue of material fact for purposes of false im-
prisonment, Consiruing the facts most favorably to
Appeliant, we cannol find a genuine issue of mater-
ial fact fo overcome the presumption of immumity
" pursuant to R.C. 2744.83(A)(6). Asswming ar-
guendo the facts were such that Appellant met her
purden under R.C. 2744.03(A)(6), we find there ex-
ist no genuine issues of materlal fact as to her claim

for false imprisonment.

{1 69} Appellanf‘s fourth Assignment of Brror
is therefore overtuled, ' '

{9 70} Appellant argues in her fifth Assign-
ment of Brror the trial court incorrectly analyzed
Appellant's claim of intentional infliction of emo-
" tionat distress. We disagree. This Court discussed
the standard for demonstrating a ciaim for inten-
tional infliction of emotional distress in Hull v. LC
Penney, supra. We stated:

{§ 71} “The court comrectly cited the seminal
case of Yeager v. Local Union 20 {1983), 6 Ohio
St.3d 369. In Yeager, the Supreme Court found ons
who by exireme and oulrageous gonduct intention-

Page 9

ally or recklessly causes serions emoiional distress
to ancther is subject to Hability for damages due to
the emotional distress. The Supreme Court wamned
it is insufficient that the tortfeasor acted with tor-
tious, or even criminal, intent. It is insufficient 1o
show malice, or a degree of aggravation which
would entitle a plaintiff to punitive damages for
other torts. Liability for intentional infliction of
emotional distress Tequires’ conduct 50 ouirageous
in character and extreme in degree as to g0 beyend
all possible bounds of decency, which would be re-
garded as atocious and utterly impossible in a civ- -
Nized community, Yeager at 374-375.” Id at§26.

{4 72} The wrial court did not err in finding no
digputed facts as t0 whether Heffelfinger acted with
malicions' purpose, in bad faith, or in a wanton or
reckless manner for the purposes of Appellant's
claim for mtentional infliction of emotional dis-
tress. The Civ.R. 56 evidence does not rise to the-
level of a comscious disregatd of the fact that her
conduct would in all probability result in injury.
The next determination is whether Appellant has
established & genuine issue of material fact that

-Heffelfinger's alleged mtentional infliction of emo-

tional distress was outside the scope of employ-
ment,

{473} Upon review of the record and constru+
ing the facts most favorably to Appellant, we can-
pot find that Heffelfinger's interactions with Appel-
Jant on May 18, 2006, and thereafies, remove Hef-
felfinger from her scope of employment in regards
to this specific claim. We farther find fhat even if
Appeliant overcame the presumption of immunity,
hér claim for intentional infliction of emotional dis-
tress would ot survive summary judgment, We
agree with the trial court that Heffelfinger's actions
towards Appeliant were not 50 outrageous in char-
acter and extreme degree as 0 20 beyond all pos-
sible bounds of decency and to be regarded by a
civilized commupity as atrocious. Appellants fifth
Assignment of Brror is overruled,

#11 {§ 74} Accordingly, putsuant to our above

analysis, we hereby overrule in part and sustain in
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part Appellant's first, second and *hird Assignments
of Error. We ovenule Appeliant's fourth, fifth and
sixth Assignments of Error in their totality.

{§ 75} The judgment of the Richiand County
Court iz affirmed in part, reversed in part and re-
manded to the trial court for further proceedings
consistent with this decision and judgment entry.

JUDGMENT ENTRY

Tor the reasons stated in our accompanying
Memorandum-Opinion on fils, the judgment of the
Richland County Court of Common Pleas is af
firmed in pert, teversed in part and remanded for
further proceedings consistent with this decision
and judgment eniry. Costs are 10 be split between
Appellant and Appellzes.

DELANEY, J., HORFMAN, PJ. and WISE, J,
CORGuL. :

Ohie App. 5 Dist 2008,

Zieber v. Heffelfinger '

Slip Copy, 2009 WL 695533 (Ohio App. 5 Dist),
2009 -Ohio- 1227
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P> ‘would pay him more money. The two discussed a
CHECK OHIO SUPREME COURT RULES FOR Healtth Education Program Planner position  that
REPORTING OF OPINIONS AND WEIGHT OF would be available as part of a grant program that
LEGAL AUTHORITY. was funded for the period from October 1, 2002

through September 30, 2003. Brandon applied for
and was ultimately offered the position. Appropri.

Court of Appeals of Chio, ate personnel action forms were completed, and the

Tenth District, Franklin County. only action remaining to be taken was what was

Susan COATS, Administrator of the Estate of Lt. known as the “civil service walkthrough,” which
Brandon Ratliff, Plaintiff-Appellant, entailed having Brandon sigh some forms and have

" his picture taken,

v.
City of COLUMBUS, Defendant-Appsllee. ,
{4 3) The week before Brandon was lo start in

No. 06AP-681. : his new position, he received orders to report for

Decided Feb. 22, 2007, military duty as part of the Amy Reserves,

Brandon was deployed to Afghanistan, where he

. Appeal from the Franklin County Court of Com- served in @ medical unit until he retarned to Colum-
nion Pleas. bus in June of 2003, Brandon returned to work. at

Blue, Wilson and Blue, and Douvglas I. Blue, for ap- the Health Departrment in September of 2003.
pellant. -

{4 4) While Brandon was deployed in Afgh-

Richard C. Pfeiffer, Jr, City Attormney, and Glenn anistan, Larry Thomas, Human Rescurces Director

Redick, for appelize. for the Heeith Department, dstemiined that since

Brandon had pot completed the process of taking

“his new position, there was no requirement that the

SADLER, P.J. position be held for him pending his return from
. *1 {4 1} Appellant, Susan Coats, Administraior military service. Instead, the position. was given to
of the Estate of Lieutenant Rrandon Retiff, de- Linda Norris, a Health Bducation Program Planmer
ceased (“appellant”), filed this appeal seeking re- in a different program, who was about 10 be laid off

versal of a decision by the Franklin County Court fiom her position due to budget consiraints. Ms.
of Common Pleas granting suminary judgment in Norris guestioned her placement in that position be-

favor of appellee, City of Columbus (“appellee” or cause she was aware the position had been offered
wthe City”). For the reasons that follow, we affirm to Brandon before he lefi for military service, but
the trial coust's decision. . was told tbat Brandon had not signed the papers ne-

S . cessary to actually take the position.
{§ 2} Brandon Rathiff (“Brandon”) was em-

ployed by the Columbus Health Department stari- {§ 5} Thus, upon his retwrt from military ser-
ing in 1995, as a seasonal employee while still in vice, Brandon returmed not to the position he had
high school. I 2001, Brandon started working full- been gbout to start, but to his old job &s 8 Disease
time for the Health Department as 2 Disease Inter- Intervention Specialist. Brandon was working in &
vention Specialist. At some point, Brandon ap- work area in which he had no computer and no oth-
proached Debbie Coleman, pis managsr at the er work equipment other than a shared telephone,
Health Department, and told her he was experien- which bad fot been the case before be was de-

cing financial problems and needed a job that ployed to Afghanistan. Brandon expressed to some
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of his co-workers that he felt hurt by this situation,
and like he had besn demoted for some reason.

{6} In February of 2004, Brandon went t0
meet with Thomas Horan, Assistant Commissioner
of the Health Dopartment, to eXpress hig feelings
about the way ke had been treated upott his retum
from Afghanistan. Mr. Horan told Brandon he
wonld look into the situation to se¢ if there was
anything that could be done, and that this process
would take a couple of weeks. Mr. Horan then dir-
ected Larry Thomas to investigate what had
happened and to see if anything needed to be done.
Mr. Horan also consulted with Alan Varhus of the
City Attorney's office regarding the issue.

2 {1 7} On March 5, 2004, Mr. Horan met
with Brandon again. Mr. Horen explained that
bassd on the review that had been conducted, he
velieved the City had taken all legal steps it was re-
guired to take when Brandon returned to work. Mr.
Horan offered to hold further discussions regarding
the issue, but Brandon ultimately informed-him that
someone represepiing him would contact - the City
for ady forther discussions.

{4 8} On March 15, 2004, the Columbus Dis-
patch publisied an article detailing Brandon's story.
The story was seen by @ number of City officials,
including Mr. Horen, Dr, Teresa Long of the Health
Department, and Mayor Michasl Coleman. Mayor
Coleman's Chief of Staff, Michae! Schwarzwaider,
contacted Dr. Long and expressed Mayor Cole-
man's wishes that Brandon receive the promotion
heJiad been.promised or a comparable job or, in the
lask of an available comparable job, thet Brandon
at least be given the additional salary he would
have Teceived with the promotion. Dr. Long then
began to take steps to follow the Mayor's wishes,

{9 9} Unfortunately, the efforts undertaken by
City officials on Brandon's behalf were not comim-
nicated ‘to him. On March 16, 2004, Brandon vis-
ited the office of Health Department's Bmployee

Page 2

experiencing as a result of the situation. On March
18, 2004, Brandon shot and killed himself.

{4 16} Appellant, Brandon's mother and the ad-
ministeator of his estate, filed this action alleging
two causes of action: ons & survivorship action
seeking recovery for intentional nfliction of emuo--
tional distress, and the other & wrongful death
claim. The trial court ultimately pranted suminary
judgment to appellee, and appellant filed this ap-
peal alleging the following as the sole assignment
of error:

THE TRIAL COURT ERRED TO THE SUB-
STANTIAL PREJUDICE OF PLAWNTIFF/AP-
. PELLEE tsic) IN GRANTING DEFENDANT/AP-
PELLEE'S BECAUSE (sic) REASONABLE
MINDS COULD DIFFER AS TO WHETHER
DEFENDANT/APPELLEE  ACTED WAN-
TONLY OR RECKLESSLY DIRECTLY AND
PROXIMATELY CAUSING WNIURY AND
DEATH -TO LIETENANT (sic) BRANDON
RATLIFF.

el 11} We ze&iew the trial court's grant of sum-
mary judgment de novo. Coveniry Twp. v. Ecker

. (1995}, 101 Ohic App3d 38, 654 N.E2d 1327.

Summary judgment is proper only when the party
moving for summary judgment demonstrates: O
no genuine issue of material fact exists; (2) the
maving party is entitled to judgment as a matter of
Jaw; and (3) reasonable minde could come io but
one conclusion, and that conclusion is adverse to
the party against whom the motion for summary
judgment is made, when the evidence is construed
in a light most favorable to the nopmoving party.
CivR. 56(C); Srate ex rel Grady v. Stale Emp.
Rels. Bd (1997), 78 Ohio 5t3d 181, 183, 697
N.E2d 343,

{4 12} The trial court conchided that eppelice

_was entitled to judgment as & matter of law Dy ap-

plication of the immunity granted to political subdi-

visions by R.C, Chapter 2744. In reviewing a claim

of political subdivision immunity, R.C. Chapter

Assistance Progtam for counseling, where he ex-
2744 sets forth a three-tiersd analysis. Cater v. .

pressed the wentel and emotional problems he was
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Cleveland (1998), 83 Obio St3d 24, 697 NE2d
610, First, R.C. 2744.02(A)(3) sets forth the general
rule that a political subdivision is not liable in
damages in a civil action for injury, death, or-loss
1o person or property allegedly caused by any act or
omission of the political subdivision or an employ-
* @ of the political subdivision in connection with a
governmental or proprietary function.” Next, it is
" necessary to determine whether any of the excep-
tions to - this general Tule listed in R.C.
2744.02(B)(!) through (5) are applicable. Finally, if
it is defermined that one of the exceptions might
-apply, the political subdivision miay assert ome of
the “affirmative defenses sel forth in RC
2744.03(A). See Colbert v. Cleveland {2003}, 99
Ohio 8t.3d 215, 2003-Ohio-3319, 790 N.E.248 781.

*37 {4 13} In this case, there is 00 question that
appellee is a political subdivision entitled to the
general mile of immunity, Therefore, the issne is
whether any of the exceptions to immunity set forth
in R.C. 2744.02(B)(1) through (3) would apply to
appeliant's. claitas, Initially, we note that at the trial
court, there was some argument about, whether ap-
pellee violated 2 statutory daty under the Uni-
formed Service Employment and Reemployment
Rights Act (“USERRA”). The trial court concluded
that jurisdiction to hear USERRA claims is vested
solely ‘it the Fedoral courts, and the statute could
. therefore not be used as the bagis for appeliant's

* claims, In her appellate brief, appeliant specifically
stated that she is not claiming any violation of
USERRA, the coflective bargaining agreement cov-
ering Cliy Health Department emplayess, or fhe
Cily's Managemen: Compensation Plan. Thus, it is
not necessary for us to consider that portion of the
irial conrt's decision.

{§ 14} Appellant's survivorship and - wrongiul
death claims allege the intentional infliction of
emotional distress. Chio courts have traditionslly
and consistently held that since R.C. 2744 02 in-
cludes ne provisions excepting intentional torts
from the general rule of immunity, political subdi-
visions are immuae from intentional tort claims,

Feathérstone v. City of Columbus, Franklin App.
No. 06-89, 2006-Ohio-3150, citing Wilson v. Stark
Cty. Dept. of Hum. Sers. (1994), 70 Chio St.3d 450,
1994-Ohio-394, 639 NE2d 105 Hubbard v. Can-
ton City Sch. Bd. Of Edn. (2002), 97 Chio St.3d
451, 2002-Ohio-6718, 780 N.E.2d 543.

(4 15} Appellant argues that the cases applying
political subdivision immunity to intentional tort
claims are distinguishable because those cases in-
volved claims that were outside the employer-erm-
ployee conlext., R.C. 2744.09 does establish an ex-
ception to immunity for claims by an employee of &
political subdivision atising out of the employee re-
lationship between the employee and the polifical
subdivision, However, Ohio courls have generaily
held that intentional tort claims, by dsfinition, ‘can-
pot orise out the employee relationship because
such imtentienal acts necessasily occur outside the
scope of the employes relationship. See Brady v.
Safaty Kleen Corp. {1991), 61 Ohio St.3d 624, 576
N.E.2d 722 Ellithorp v. Barberton City Seh, Dist.
Bd, of Edn. (Yal. §, 1997), Summit App. No. 18029.

{{ 16} Appeliant argues that the exception to
political, subdivision immunity set forth in R.C.
1744 02(B)(4) should apply here. Prior fo April 9,
2003, that section specified that political subdivi-
sions could be liable for negligence ocouTing  on
grounds or buildings used in conjunction with a
governmental fumction. In Hubbard supra, the
Ohio Supreme Court held that this language was

ot limited 1o injuries suffered as a result of physic-

al defects within the property. Hubbard, at syllabus.

¢ 17) We reiterate that R.C. 2744.02(B)
speaks solely in terms of negligence, a claim appel-
Jant has not made. Bven if the exception were not
limited to negligence claims, the General Assembly
amended R.C. 2744.02(B)4) effective April 9,
2003 to make it clear that the exception applies
only to cases where the injuries resulted from phys-
ical defects in the property. Appellant argues that in
this case, Brandon's injuries resulted from a course
of conduct that began when he left for military ser-
vice in October of 2002, and that the prior version
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of R.C. 2744.02(B)4) and, by extension, the Ohio
Supreme Court's decision in Hubbard, applies.
However, it is clear fhat Brandon did not suffer any
injury until after he retumed to work in Sepiember
of 2003. Therefore, fae amended version of R.C.
2744.02(B)4) would apply, and since appellant's
claims were not based on mjury resulting from a
physical defect in appellee's property, the exeeption
woitld not apply even if negligence had been raised.

7 *4 {9 18} Appeliant also argues that appellee's
immunity should be siripped away bocause appsl-
lant acted in a wanton or veckless manner in its

dealings with Brandon. Appellant argues that R.C. -

2744.03(AX5) woeuld apply in this simation. R.C.
2744,03(AX5) provides that:

The political subdivision is immune from liability
if the injury, death, or Joss to_person or property
resuited from the exercise of judgment or discre-
ton in determining whether to acquire, or how to
use, equipment, supplies, materials, personnel,
facilities, and other resources unless the judgment
or discretion was exercised with malicious pur-

pose,"in bad faith, or in a wanton or reckiess

mannet,

{1 19} As we noted in Hiles v. Frankiin Cty.
Bd. of Cammrs, Franklin App. No. (5AP-253,
2006-Ohio-16, R.C. 2744.03 dogs not create a basis
for liability, but rather provides immunities and de-
fenses fo liability. Hiles, at § 35. Under the frame-
work set forth in Cater, supra, it is only necessary
to consider whether ope of the R.C, 2744.03 de-
fenses-applics if it is first determined that one of the
gxceptions to Imsnunity in R.C. 2744 0ZB)1)
through (5) applies, a hurdle appellant bas not over-
come in this case. Further, even if one of the excep-
tions 1o immunity did apply, the question of wheth-
er appelles acted in & reckless or wanton manner is
only relevant to defeat a claim by the political sulb-
division that ifs action involved “the exercise of
+ judgment or discretion in determining whether to
acquire, or how fo ust, equipment, supplies, materi-
als, porsonnel, facilities, and other resources” as

asseried that as a defense.

{4 20} Even if appeliee did not have the benefit
of the immunity provided to political subdivisions,
appeliee correctly argues that it would still be en-
tiffed to summary judgment, because Brandon's sui-
cide was an intervening cause for which appellee
cannot be held respousible. It is well-settled that
“ftlhe general rule Is that suicide consiitutes an in-
tervening force which breaks the line of cansation
steraming from the wrongful act, and, therefore, the
wrongful act does not render the defendant civilly
liable.” Fischer v. Morales (1987), 38 Ohio App.3d

110, 112, 526 N.E2d 1098. An exception to this -

goneral rule exists where the intervening Cause
could have been reascnably foreseen Or was & nor-
imal incident of the risk invotved. Id at 112. '

£ 213 In this case, Brandon's suicide could not
have been reasonably foreseen, nor was it 2 normal
incident of the risk involved. As we stated in Fisc-
her, “It is common knowledge that virtually all hu-
man beings experience depression of varying de-
grees at various times of their lives. Depression is
ot an unusual emotional condition. Seldom does
depression lead to suicide .” Id It is truly tragic that
robody with the City who was aware of the efforts
being made on Brandon's behatf communicated to
him that those efforts wete being made, an act that
may well have prevenled the outcome that oc-
curred. However, that failure canpot resuli in the
imposition of legal lability against ‘the City, be-
canse Brandon's act could not have been foreseen.

*8 (¢ 22} Consequently, we overrile appel-
lant's assignment of error, and affirm the decision
of the trial court.

Judgment affirmed,
BROWN and WHITESIDE, JJ., concur,
WHITESIDE, J., retited of the Tenth Appellate

District, assigned to active duty under anthority of
Section 6(C), Article IV, Ohie Constitution.

Ohio App. 10 Dist.,2007.

provided in R.C. 2744,03(AX(5). The City has not
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<

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY. '

Court of Appeals of Ohio,
Sixth District, Lucas County.
Timothy R. VILLA Appellant,

v, .
VILLAGE OF ELMORE, et al. Appellees.

No. L-05-1058.
Decided Dec. 16, 2005.

‘Background: Former village police officer brought
action against village, clerk of city municipal court,
newspaper, and newspaper's editor for violation of
expungement steile, invasion of privacy and de-
famation for release of information about convic-

tion against him for impersonating an officer and

charge sgainst him for camying 2 goneealed
weapon, notwithstending expungement orders. The
- Couri of Comnmon Pleas, Lucas County, No. Cl-
03-1818, granted summary judgment defendants,
and police chief appealed.

Fioldings: The Court of Appeals, Parish, 1., held that:
(1) order expunging officers comviction of Imper-
sonating a police officer that was not Journalized
was not valid or enforceable; _

(2) officer had no causs of action against village or
frinmicipal court clerk under expungement statute
for failing to seal the record of his conviction and
charge or for producing information relating to the
conviction for impersonating an officer;

(3) village and municipal court clerk were not lable
for failure to seal record of charge against officer
for carrying concesled weapon wnder expungement
order the officer bad obfained over 20 years earlier
or for not removing from his personnel file all doc-
uments velative to the weapon charge;

(4) village was exempt from action under Privacy

Act for release of information. about conviction and
charge; .

(5) village was immune from claim for comumon
law invasion of privacy; and

(6) newspaper and newspaper editor 4id not invade
officer's right to privacy when they published art.
icles about chiarges against him. '

Affirmed.
11] Crimina} Law 110 £—=1226(3.1)

110 Criminal Law
110XXVIII Criminal Records
110k 1226 In General :
110k1226(3) Bxpungement or Correction;
Bffect of Acquittal or Dismissal
C110K1226(3.1) k. In General. Mlost -
Cited Cases
Expungsment order signed by muricipal court
judge expunging former village police officer's con-
viction for jmpersonating & police officer was not
journalized as required by ruie to become effactive;

letter from an official with the Aftormey General's

office that referred to a copy of the order, memo
from clerk of court that referred to a certified copy
of the order, and document purported 10 be Written
by municipal clerk regarding her search for officer's
expunigement documents did not show the order
was in fact journalized. Rules Civ.Proc., Rule 58(A).

[2] Criminal Law 110 €=>1226(3.1)

110 Criminal Law
110XX VI Criminal Records
110k 1226 In General
110k1226(3) Expungement or Corrsction;

Effect of Acquittal or Dismissel -
" 110k1226(3.1) k. In General. Most
Cited Cases

Expungement order signed by municipal court
judge expunging former village police officer's con-
viction for impersonating a police officer that was

Page 1
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not joumnalized wes not valid or enforcesble; order
was ot file-stamped indicafing the order had been
filed with the clerk for journalization, and fact that
the officer relied on its validity and others may
havs believed it was valid did not constitute proof it
was valid. Rules Civ.Proc,, Rule S8(A).

{3} Criminal Law 110 £r=21226(3.1)

110 Criminal Law
110XX VI Criminal Records
110k1226 In General
110k1226(3) Bxpungement or Correction;
Effect of Acquittal or Dismissal
: 110k1225(3.1) k. In General, Most
Cited Cases '

Whether former village police officer had actu-
ally been previously convicted of smpersonating an
officer was irrelevant to defermination of whether
an expungement order he obtained from municipal
court was valid, Rules Civ.Proc., Rule 58(A).

[4] Criminal Law 110 €2°1226(3.1)
110 Criminat Law

1 HOXK VI Crimingl Records
110k 1226 In General

110Kk1226(3) Bxpungement or Correstion;

Effect of Aequittal or Dismissal
110k1226(3.1) k. In General. Most
Cited Cases
Former village polics officer had no cause of
action against village or mmicipal court clerk un-
der expungement statute for failing 10 seal the re-
card_of his conviction for impersonating an officer
and charge of carying & concealed weapon or for
producing information reiating to the conviction for
impersonating an officer; statutory order to ex-
punge officer's- conviction for impersonating an of-
ficer was not journalized as required by Tule to be
effsctive and the order to expunge the charge of
carrying @ concealed weapon for which he was not
convicted was granted judicially, not under statute.
R.C.§2953.31 etseq, :

{5] Clerks of Conrts 79 €572

79 Clerks of Courts :
79%72 k. Liabilities for Negligence or Miscon-
duet. Most Cited Cases

Criinal Law 110 €21226(3.1)

110 Criminal Law :
110X XVII Criminal Records
110k1226 In General
 110k1226(3) Bxpungement or Comection;
Effect of Acquittal or Distuissal -
110k1226(3.13 k. In General. Most
Cited Cases

Limitation of Actions 241 €5258(2)

241 Limitation of Actions
2411 Computation of Period of Limitation
24111(A) Acorual of Right of Action or De-
fense ' : .
241k58 Liabilities Created by Statute
241k5%(2) k. Liability of Municipality

' or Public Officers. Most Cited Cases

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
former village police officer for ¢arrying 2 con-
cealed weapon under expungement order the officer
had obtairied over 20 years earlier or for not remov-
ing from his personnel file all documents relative to

-the weapon charge; there was no evidence showing

misconduct on part of the present clerk, any clabm
against clerk in office at time of the order had
abated under two-year statufe of limitations, and
there was no evidence i record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for faiture to seal the record of charge against
former  village police officer for canying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not removy-
ing from his personne] file all documents relative to
the weapon charge; there was no evidence showing
misconduct on part of the present clerk, any claim
against: clerk in office at time of the order had
abated under two-vear statute of limitations, and

Page 2-
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there was no evidence in record that village re-
ceived notice of the order. R.C, § 2744,04.

Village and municipal court clerk were not H-
able for failure to seal the record of charge against
former village police officer for carrying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not remov-
ing from his personne] file ali documents relative 10
the weapon charge; there was no evidence showing
misconduct on part of the present clexk, any claim

_against clerk in office at time of the order had
abated under two-year statute of limitations, and
there was no evidence in record fhat village re-
ceived notice of the arder, R.C. § 2744.04. -

[6] Criminal Law 110 €=21226(3.1)

110 Criminal Law
110XXVIH Criminal Records
110k1226 In General
110k1226(3) Expungement or Correction;
Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most
Cited Cases ‘ :

Village did not have duty to comply with ex-
pungement orders obtained by former village police .

officer expunging his conviction for impersonating
an officer and his charge for carrying a concealed
weapon, where village had not received copies of
the orders from clerk of municipal cowrt in action
- against village for failure to seal its records.

[7] Records 326 €231

326 Records
32651 Public Access
326IIA) In Genersl -
126k31 k. Regulations Limifing Access;
Offenses, Most Cited Cases .
Village was exempt from action imder Privacy
Act for release of. information about convistion
against former village police officer for impersonat-

gy e

Page 3

-leased by village's police chief, who kept the file és

a part of his duties as the chisf law enforcernent of-
ficer for the village and was exempt under excep-
tion for release of information by individual who
performed as principal function “activit[ies] relat-
ing to the enforcement of the eriminal laws™. R.C.
§§ 1347.04(A)(1), 1347.10(A)(2).

18} Municipal Corporations 268 €=2T747(3)

268 Municipal Corporations
268X Torts
268X1I(B) Acts or Omissions of Officers or

Apgents
Acts

268747 Particular Officors and Official

268k747(3) k. Police and Fire. Most

Cited Cases
Village was immune from former village police
officer's claim for common law invasion of privacy
for release of information about conviction against
him for impersonating au officer and charge of car-
rying a concealed weapon; political subdivision
was entitled to blanket immunity for tort action nn-
der statute where no excepiion applied. R.C. §

- 2744.02.

[9] Torts 379 €351 -

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Commanica-
tions in General
379k351 k. Miscellaneons Particular
Cnses. Most Cited Cases -

Torts 379 €&=2357

379 Torts
3791V Privacy and Publicity
379IV(B) Privacy :
" 370IV(B)3 Publications or Communica-
tions in General

ing an officer and charge of carrying a concealed
weapop, notwithstanding an expungement order;
officer’s personne] file was maintained by and re-

379k356 Matters of Public Interest or
Public Record; Newsworthiness
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I19k357 k. In General. Most Cited
Cases )

Newspaper and newspaper editor did ‘not in-
yade police chiefs right to privacy when: it pub-
lished articles about charges against him 30 years
earlier for impersonating an officer and carrying a
concealed weapon; articles were published within a
few weeks of police chief's appointment in response
to citizens cotwcern over his past performance in
law enforcement, information related to chief's pub-
tic life and was of legitimate concein to the public,
and there was no evidence the published informa-
tion was believed by the newspaper and editor to be
private.

Marilyn L. Widman and Elien Grachek, for appel-
fant.

Michael K. Farrell and Kelly M. King, for appeilees
The Press and Kelly Keczala,

Teresa L. Grigsby, James E. Moan and P. Martin
Aubry, for appelikes Village of Elmore, Clerk of
Courts, and City of Sylvania Municipa Court.

DECISION AND JUDGMENT ENTRY
PARISH, J. :

*1 {9 1} This is an appeal from a judgment of
the Lucas Counly Court of Common Pleas that
granted the motions for summary jundgment filed by
appellees on appellant’s claims of & violation of
Ohio's expungement statui¢, invasion of privacy

and defamation. For the following reasons, this -

court affinms the judgment of the trial court.

{1 2} Appellant sets forth nine assignments of
error:

{§ 3} “1. The trial court emred when it determ-
ined as ‘immaterial’ the question of fact as to
whether Plaintiff was convicted of impersonating
an officer. .

{§ 4} “2. The wiat court erred when it determ-
ined that the expungemeni order signed by Judge
Erb was ot journalized.

{§ 5} “3. The trial court erred when it determ-
ined that the expungement order signéd by Judge
Erb was not valid and enforceable.

{4 6} “4, The wrial court erred when it ruied
that Plaintiff does not have & claim against any De-
fendant under R.C. 2935.31 et seq. because Judge
Handwork ‘must have issued the [expungement} or-
der pursuant to his judicial anthority.’

4 73 “5. The trial court emed when it found -
Defendant Clerk hiad no lability for failing to seal
the record of the CCW charge, despite the eXistence
of a valic and enforcsable expungement order.

H 8} 6, The trial court erred when it fo'tmd
Defendant Village did not have knowledge of either
expungement order. _

{4 9} 9. The trial court erred when it determ-
ined Defendant Village was eXempt from Ohio's
Privacy Act.

{9 10} “8. The frial court erred ‘when it detexm-
ined Plaintiff did not kave eny claim for common
law invasion of privacy against Defencant Village.

{f 11} “9. The triat court erred when it determ-
ined Plaintiff did not have any claim for common
law invasion of privacy against Defendants News-
paper and Editor”

{9 12} The faots relevant to the issues raised on
appeal are as follows. Appellant was employed by
the village of Elmore as a police officer from Octo-
ber 1969 until April 27, 1970. The record contains a
letter dated May 2, 1970, to appellant from the vil-
lage clerk notifying appellant that his services as
deputy policeman were terminated as of April 27,
1970, and an undated memo from an officer with
the Elmore Police Department fo the Lucas County
Sheriffs Office stating appellant was discharged on
Aoprit 29, 1970.

{4 13} Tn August 1970, appellant was charged
in Sylvania Municipal Court with carrying a con-
cealed weapon (case no. 25224) and impersonating
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a law enforcement officer (case no. 25225). A court
journal entry for the weapon charge indicates appel-
lant entered & not guilty plea and contains a nota-
tion that the case was bound over to the grand jury.
A criminal docket index sheet confirms appellant
enfered a not guilly ples to the weapon charge.
However, there is no indication in the record that
appellant was ever convicted of that charge. As to
the impérsonating charge, the criminal docket index
cheet indicates a “No C. plea was entered.
However, the record also contains copies of sub-
poenas indicating the imporsonating case was sot
for trial on October 23, 1970. Under “remarks” on
the criminal docket index sheot is 2 notation that on
October 23, 1970, the case was contimied to the call
of the prosecutor, afong with the notation “Guilty.”

*3 { 14} The next event relevant to this ap-
*peal occurred in December 1976, when appellant
filed an application for expungement of his convic-
+ion on the misdemeanor charge of impersonating a
police officer. On March 28, 1977, an order for ex-
© pungemient regarding that charge was signed by
Sylvania Municipal Court Judge William Eib. The
order referred to appellant's no contest plea and the
finding of guilty. The record also contains a copy of
an order for expungement regarding the weapon
charge signed July 26, 1978, by Lucas County
Court of Commen Pleas Judge Peter Handwork.
That order referred to a journal entry dated Decem-
ber 21, 1970, which stated that no indictment was
found against appeliant on the charge of carrying a
concealed, weapon, The order furthex stated appel-
lant was emtitled to sxpusgement of the record of
the proceedings pusuant to R.C. 2953.31-2953.35.

{§ 15} On July 17, 2000, appelleé The Press, a
newspaper published i Millbury, Olio, printed an
article which discussed the 1970 charges against
appeitant. The editor of the paper at that time was
appelies Kelly- Kaczala, At the time fhe article was
published, appellant was employed as chief of po-
lice for the village of Walbridge, Ohio, an area
‘served by The Press. Appellees village of Elmore
(“village”) and the clerk of courts, City of Sylvania

Municipal Court; both made information regarding
the 1970 charges available in response to public re-
cords requests by The Press. Information made
available by the village of Elmore consisted of ap-
pellant's persomel file, which included two sub-
posnas on which were written the Sytvania Mund-
cipal Court vase numbers for the impersonating and
weapons charges. The reporter then went to the
Sylvania Municipal Court Clerk's Offtce and was
allowed o review the criminal docket index sheet
conteining information on the charges. The Press
published a follow-up article on December 10, 2001,

{4 16) On February 21, 2003, appellant filed a
complaint in the trial cowrt against the village of Bl-

‘more and the Clerk of Sylvania Municipal Court

claiming 2 violation of R.C. 1347 (the Ohio Privacy
Act), invasion of his common law privacy rights,
and 2 violation of the Ohio expungement statutes (
R.C. 295331 et seq.). The complaint elso asserted
claims against The Press and Kaczala for common
iaw invasion of privacy and defamation. Appellant
olaimed an order for expungement regarding the
impersonation charge was entered wigh the clerk in
the Sylvania Municipal Court in 1977, and an order
for expungement of the concealed weapon charge
was entered with the Lucas County Court of Com-
mon Pleas in 1978. Appeliant further claimed the
clerk of Sylvania Municipal Court and the village
of Elmore infentionally permitied The Press to have
access to sealed Tecords and information that was
personal and confidential.

{1 17} On August 19, 2003, the irial court
denied a motion to dismiss filed by The Press and
Kaczala, A motion for summary judgment was filed
by appellees village and clerk on July 14, 2004, and
by appellees The Press and Kaczala on Taly 26,
2004, Appellant filed oppositions to poth motions
and appellees filed replies. On July 19, 2005, the
trial court granted both motions for summary jude-
ment.

#3 {§ 18} This court notes at the ouiser that in
reviewing a motion for summery judgment, we
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must apply the same standard as the tria} court. Lo-
»ain Nail. Bank v. Saratoga Apts. (1989), 61 Ohio
App.3d 127, 129, 572 NE2d 198, Summary judg-
ment will be granted when there remains no genu-
ine issue of material fact and, when conswruing the
evidence most strongly in favor of the non-moving
party, reasonable minds can only conclude that the
meving party is entitled to judgment a3 & matter of
law. Civ.R. 56(C). : .

{§ 19} In support of his appeal, appellant as-

serts fhe trial court overlooked material faots which -
raise genuine issues as to several of his claims. Ap- -

peliant's first three assiguments of error relate to the
charge of impersonating a police officer; for reas-
ons of clarity, we will address appeliants second
and third assignments of error before addressing the
first. :

[1] {] 20} In his second and third assighments
of smor, appellant asserts the trial court erred by
finding that the expungement order from Sylvania
Municipal Cowrt was never journalized and there-
fore not valid and enforceable. In considering
whether the expungement statutes were violated by
the clerk of the Sylvania Municipal Court, the irial
 court found there was o evidence in the record that
the 1977 order fo expinge the impersonating of-
fense was ever journalized. Civ.R. 58(A), effective
July 1, 1970, states that “[a] judgment is effective
only when entered by the cletk upon the joumnal”
Appetlant calls the courl's attention fo several docu-
ments which he claims raise a question of fact as w0
whether the order was journalized, including a let-
ter-from an official with the Ohio Aftorney Genet-
al's office that referred to a copy of the order; a
memo from the Lucas County clerk of courts that
referred to a ocertificd copy of the expungetnent or-
der, and @ document purported to be written by
Sylvania Municipal Clerk of Courts Bonnie
Chromik regerding her search for appellant's- ex-
pungement decuments. Upon review, however, we
find that none of fhe documents offered by sppel-
Jant show that the order was in fact journalized. Ac-
cordingly, the trisl court properdy found that the or-

der expunging the impersonating convietion. wag
not jouralized and appellant's seoond assignrnent
of error is not well-taken.

[2] {f 21} Having determgined there was no
cvidence that the order was journalized, the trial
court found that it was therefore not valid and en-
forceable. In his third assignment of error, sppellant
agserts the judgment was valid and enforceable re-
gardless of whether it was journalized. Appellant
appesrs to argue the order is valid and enforceable
because he rolied on its velidity. Appellant also at-
tempts to gloss over the absence of a file-stamped

“and journalized order by citing o some docurments

in the case file which reforred to the order. The
documents cited by appeltant, set forth above In
patagraph 20, do not constitute proof that the order
was valid. The issue before the trial court was mnot
whether there were other dacuments indicaring
some people believed the order to be valid, “or
whether appellant relied on the order’s validity. The
question before the frial court, which it correctly

“answered In the negative, was whether the expunge-

ment order was journalized. Ohio courts have con-
gistently heid that a court acts and speaks only
through its journal. “[A] judge spoaks as the court
only through journalized judgment entries” Wiki-
am Cherry Trust v. Hoffmarn (1985}, 22 Ohio
App.3d 100, 103, 489 N.E.2d 832. “[IIn order to be
‘offective,’ a court’s judgment, whatever its form
may be, must be filed with the trial court clerk for
journalization.” (Bmphasis in -original)) Td. & 105,
439 N.E.2d 832. Further, the sxpungement order at
issug it this case is not file-stamped. As this court
has. held, propsr journalization requires “some in-
dication on the document that it was filed with the
iial court clerk and, most importantly, wWhen.”
(Emphasis added.) Hoffmann, suprs, at 106, 489
N.E24d 832. Accordingly, the trial court did not err
by finding the impersonating expungement order
was not valid and enforceable and appellant's third
assignment of error is not well-taken,

*4 {3] {7 22} Appeliant's first ‘assigmnent of
error steras from the trial court's findings as dis~
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cussed above. In this assignment of errcs, appellant
argues the trial court erred by finding that whether
he was actually convicted of impersanating an of-
ficer was “immaterjdl™ in light of the failure of the
Sylvania Municipal Court to joutnalize the order.
As discussed above, the trial court based its finding
as to the validity of the expungeraent order on the
fact that the order was never joumalized, The de-
termining factor was that the order was not journal-
jzed: whether appeliant was convicted of irperson-

ating an officer was imrelevant to fae issue of the or- .

der's validity. Appellant's first assignment of errer
is not well-taken.

{41 {§ 23) In his fourth assignment of error, ap-
pellant asserts the trial court erred by finding that
he did not have a claim against the village of El-
tmore and the Sylvania Municipal Court Clerk under
R.C. 293531 et seq. for failure to honor the scals
over his criminal records. :

{4 24} As we found above under our discus-
sion of appellant's second assignment of error, the
expungement order sighed by Judpe Erb was not
valid ‘because it was never joumalized. On that
basis, appellant hed no canse of action against the
village or clerk under R.C. 2953.31 et seq. for fafl-
ing to seal the record of his two cases oy for produ-
cing information relating to the conviction for im-
personating an officer. When the two orders herein
were signed, there were two kinds of expungements
in Ohio-judicial and statutory. A judicial expunge-
ment could be ordered when a defendant was
charged but never convicted of an offense. See City
of Pepper Pike v. Doz (1981}, 22 Ohio §t.2d 374
Once convicted, a defendant's remedy was a stat-
utory expungemsnt as allowed by R.C. 2933.32 for
first offenders who applied to the sentencing court.
T was not until 1984, approximately seven years
after the orders i this case were signed, that a law
was enacted providing for the sealing of records in
cases ‘which did not result in convictions. See R.C.
79535155, The cxpungement order signed by
Judge Handwork was enforceable as a “judicially
granted” expungement since it related to a charge

for which sppellant was pot convicted. However,
because the authority for the concealed weapon ex-
pungement was nof statulory in nature, appellant
conld not properly esset a clabn umder R.C.
795331 et seq. based on the clerk's disclosure of
documents related to the charge. Since the one or-
der was not journalized and the other was not siat-
utorily granted, appellant had no statutory basis for
a claimm for violation of his rights under R.C.
205331 of seq. Appellant's fourth assignment of er-
ror is not well-taken.

[5] {1 25} In his fifth assignment of error, ap-
pellant asserts the trial court erred by finding the

elerk and village had no Hability for failing to seal

their records relating to the concealed weapon
charge. Appellant claims the clork “failed to eradic-
ate Its docket references to the criminal charges
from 1970.” The record reflects, hawever, that the
individuel who was Clerk of the Sylvania Municip-
al Court when this action was filed was not in of-
fice when fhe expungement orders were signed
more than 25 years earlier and had no knowledge of
what may have occurred during that time In connec-
tion with the orders. Appellant has not presented
any evidence showing misconduct on the part of the
present clerk. Further, any claim against the clerk
who was m office in 1977 or 1978 gbated many
years ago and cannot be asserted against the person
presently holding that position. Claims against pub-
lic officers in Obio are govemed by the same two-
year statmie of limitations that applies to political
subdivisions. See R.C. 2744.04; Read v. Fairview
Park (2001), 146 Ohio App.3d 15, 764 NE.2d 1079
. Appellant &lso claims the village should have re-
moved from his personnel file the subpoenas and
any other documents relative fo the weapon charge.
However, as is discussed more fully below, there is
no evidence in the record that the village received
notice of the expungement order, Absent evidence
of notice, the village cannot bs Liable for failing to
seal of remove records from its files. Based on the
foregoing, appellant's fifth assignment of errar is
not well-taken.

Page 7

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works.

Apx. 74
http://webz.westlaw.com/print/printstream.&spx?mtr—Ohio&utid=1 &prit=HTMLE&pbo=DF.. 6/2/2011



M — e

Page 8

Not Reported in N.E.2d, 2005 WL 3440787 (Ohio App. 6 Dist.), 2005 -Ohio- 6649

(Citp as: 2005 WL 3440787 (Ohio App. 6 Dist.))

*5 [6] {9 26} In his sixth assignment of error,
appellant asserts the trial court erred by finding that
the village of Elmore did not have knowledge of
eithér expungement order, Appellant assefts the vil-
lage had “official récords” pertaining to the case in
‘the form of subpoenas issued by the Sylvania Muni- .
cipal Court to employees of the village. Appellant
states that the Cletk of the Lucas County Court of
Common Pleas and the Lucas County Sheriff's OF
fice properly sealed their vecords of the charges.
Based on that information, appellant infers the vil-
lage must have received notice of the expunge-
ments and the failure of fhe village to seal its docu-
ments refative to the criminal charges was not be-
canse of fack -of notice but for “some other reason.”
Appellant further assumes. that if the Syivania Mu-
nicipal Court contacted the sheriff's office and the
common pleas court it myst have also contacted the
village of Elmore, which held subpoenas issued rel-
ative to the two charges. Appellant hes pointed to
i10 such evidence, merely surmising that if the com-
mon pleas court and sheriffs office knew of the or-
ders, the village also must have known. Abgent
evidence the village received copies of the orders or
otlierwise was made aware of their existence, the
village cannot be¢ held to have violated a duty 10
Kkeep its records sealed. Accordingly, bscause there
is no evidence in the record that the village of El-
more knew of the expungement orders we cannot
find that the village had a duty to comply with the -
orders. Appellants sixth assignraent of errer is not '
well-taken, :

{7} {f 27} Appellant's final three assignments
. of exor raise issies relevant to his claims of nva-
sion of privacy brought against the village of El-
more, The Press and Kaczala, In his seventh assign-
ment of error, appeliant asserts the trial court etred
by finding the village was exempt from the provi-,
sions of R.C. Chapter 1347, known as Ohio's Pri-
vacy Act.

{28} R.C. 1347.10(A)(2) provides as follows:

{429} “(A) A person who is harmed by the use
of personal information that relates to him and that

is maintained in a personal information system may
recover damages in civil action from any person
who direcily and proximately caused the harm by
doing any of the following:

{Tiga}“***

(@ 31} “(2) Intentionally using or disclosing
the personal information in & manner prohibited by
law * * * 7 (Emphasis added.)

{9 32} However, R.C. 1347.04(A)(1) provides
exemptions from the privacy act for “lalny state or
local agency or parf of a stale or local agency that .
performs as its principal function ewy activity relar-
ing to the enforcement of criminal laws;, * % %%
(Emphasis added.)

{433} In its decision, the trial court found that
the village was exempt becanse there was no evid-
ence that it intentionally disclosed information pro-
tected by an expungement order, This court has
thoroughly reviewed the record of proceedings in
this case and finds there is no evidence the village
was aware of an executed expungement order as-to
either 1970 case, Further, if the village intentionally
disclosed personal information in a manner prohib-
itad by law, the act would be protected by the ex-
emption ‘specified in R.C. 1347 04{A)1), above.
The record refiects that appellant's personnel file
was maintained by the village police chief, who
kept the file as a part of his duties as the chief law-
enforcement officer for the village. This file was
sepatate from personnel files for other village em-
ployses and it was the chief of police who actually
released appellant's file to-the media Because the
information was released by ap individual who per-
formed as his principal fumction “activitfies} relat-
ing to- the enforcement of the criminal laws,” the
law enforcement exception in R.C. 1347.04(AX(1)
applies. Accordingly, appellant's seventh assign-
ment of error is not well-taken, :

*6 {8] {] 34} In his cighth assignment of error,
appellant asserts the trial court erred by finding he
did not have a valid claim against the village for
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common law invasion of privacy. Pursnant fo R.C.

2744.02(AX(1), political subdivisions are entitled to °

blanket immunity for fort claims unless it is demon-
strated that the claim fits within one of the statutor-
ily recognized exceptions set forth in RC.
2744.02(B). See Cater v. Cleveland {1988), &3
Ohio St.3d 24, 28, 697 N.E.2d 610, Even if one of
the, exceptions applics, a political subdivision is en-
titled to heve immunity reinstated if it is able to in-
voke one of the affirmative defenses set forth in
R.C. 2744.03. In its motion for summary judgment,
the village claimed immunity under R.C 2744 and
~ argued that none of the exceptions to immunity set

forth in R.C. 2744,02(8) applied. The village also
aigined it had o defense pursuant 1o R.C.
2744.03(A)(2) as eonduct Tequired or authorized by
law.

{§ 35} Upon consideration of the five enumer-
ated exveptions to immunity, we find that none of
them apply to the village in this case. The excep-
Hons set forth in R.C. 2744.02(B)(1) and (3) clearly
do not apply as the first refers to negligent opera-
tion of motor vehicles and the other to the failure to
keep public roads and grourds open, in repait and
free of nuisance. Next, R.C. 2744.02(B)(2) removes
a political subdivision's immunity in cases where
the Joss is caused by the “negligent performance of
acts by their employess with respect 10 proprietary
functions of the political subdivisions.” However,
the provision of police services is not a proprietary
function; it is defined under R.C. 2744.0L{CH2Xa)
as & governmeéntal function. Also, this exception re-
quires & showing of negligence. In this case, appel-
jant does not allege negligence on the part of the
village; in pavagraphs 28, 30 and 38 of his com-
plaint, he alleges that the village “intentionally”
_ disclosed personal and confidential information

-about him to The Press and Kaczala by providing
them access to sealed records. The exception set
forth in R.C. 2744.02(B)(4) likewise would not ap-
ply herein as it also refers to certain losses caused
by the “negligence” of employees. Finally, we find
thet the exception to immunity stated in R.C.
27144,02(B)(5) does not apply to the viltage. This

exception applies “when liability is expressly im- -
posed upon the political subdivision by a section of
the Revised Code.” However, for the reasons dis-
cussed above, neither the Ohic expungement stat-
utes nor the Ohio Privacy Act impose lability on
the village in this case. Therefore, they cannot be
used to support the exception to imrmunity set foxth
in RC. 2744 .02(B)(5). Accordingly, although the
jmmunity provided the village by R.C. 2744 .02(A)
is potentially subject to the five exceptions dis-
cussed above, we find that those sxceptions have no
application to appellant's claim against the village
of Elmore. Seo Inghram v. City of Sheffield Lake
(March 7, 1996), 8th Dist. No. 69302 {finding that

- immunity applied when no exception was triggered).

*7 {1 36} Appellant also argues the village is
not entitled to immunity for release of his records
because his claim against the village arises out of
his former employment with its police department.
In support, appellant cites R.C. 2744.09(B), which.
states that R.C. Chapter 2744 does not apply to
civil actions by an employee against his political
subdivision relative to any matter that arises out of
their employment relationship. We find, however,
that this action did not arise out of an employment
relationship between - sppellant aud the village of
Blmore. This cese arose out of the village's discios-
ure of several subpoenas issued to village officials
30 years earlier regarding their potential testimony
in the two cases against appeliant in 1970. This
case is not about appellant’s employment with the
village 35 years ago; it is about the village police
ohief allowing the media to view the subposnas in
appellant's personne} file three decades after his
employment with the village was terminated. Fur-
ther, this court has held that R.C. 2744.06%(B) does
not remove an employer's immunity for intentional
torts as granied under Chapter 2744. See Terry v.
Ottawa County Board of MRDD, et al, 151 Ohio
App.3d 234, 783 NE2d 939, 2002-Ohio-7299.
Based on the foregoing, appellant's eighth assign-
ment of error is not well-taken.
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[9] {§ 37} In his ainth assignment of error, ap- -

pellant asserts the frial court erred by determining
he did not have a claim for commeon law invasion of
privacy against The Press and Kaczala, Appellant
bases his argument on the premise that appellees
were subject to valid and enforcezble expungenient
orders. He also argues that the records were nol
public and were of no legitimate public interest.
Appellant claims the newspaper had “ample evid-
ence” the records had been sealed, but published
the information anyway. In support of this argu-
ment, appellant quotes the July 2000 article which
stated “the records at the Lucas County Sheriffs
Office have reportedly been sealed.” -

{9 38} Ohio courts have recognized that the
following five elements must be proved to establish
a clain for invasion of privacy by publication of
private facts: (I) the disclosure was public in
neture; (2) the facts disclosed concerned an indi-
vidual's private fife, not his public life; (3) the mat-
ter publicized would be highly offensive and objec-
tionable to & reasonable person of ordinaty sensibil-
ities; (4) the publlcation was made intentionally,
not negligently ad (5) the matter publicized was
not of legitimate concern to the public. Early v. The

Toledo Blade {1998), 130 Ohlo App3d 302, 342,
720 N.E2d 107, citing Killilea v. Sears, Roebuck &

Co. (1985), 27 Ohio App.3d 163, 166-167, 439

N.E.2d 1291.

{9 39} First, upon review of the two arficles in

qusstion, we find that the mformation published did

‘not congern appeliant’s private life. The first article
was published Iuly 17, 2000, under the headline
“New chief once charged for impsrsonating an of-
ficer.” It stated in part:

, *8 {440} * * * * Timotlty R. Villa, swora in as

the new police chief in May, was charged in 1970
- with impersonating & police officer and canying a
concealed weapon, according to the Sylvania Muni-
¢ipal Coutt, '

4 41) “Mz, Villa pled no contest io the charge
of impersonating an officer and was found guilty,

aceording to the Sylvania Municipal Court. He pled
not guilty to the charge of carrying a concealed
weepon, and the case wes pound over to the Lucas
County Grand Fary in September, 1976, according
to the Sylvania Municipal Court.

{4 42} *A disposition of the case was not on
file in the Lucas County Court of Common Pleas.
The records at the Lucas County Sheriffs office
have reportedly been sealed.”

{9 43) The second article was published

. December 10, 2001, under the headline “Villa roay

file suit against Elmere.” The atticle again men-
tioned that appellant pled no contest to a charge of
impersonating an officer and guilty to the concealed
weapon charge,

{7 44} The information about which appellant
complaing ¢leatly related only to his professional
fife in the arca of law enforcement.- The two
charges brought against appellant in 1970, arose
following a dispute between appellant and the vil-
lage of Elmore over whether his services as a police
officer had been terminated. The information was
published in 2000, within a few weeks of appel-
lant's being appointed police chief for Walbridge in
response to citizeps' concern over appellant's past
performance jn law enforcement. Clearly, the in-
formation. published related to appellant's public
life and was of legitimate concern to the public ap-
pellant was then serving as chief of police. In a
democratic society, the role of the press as a check
against govermment ineptitude and corruption s vi-
tal to the well-being of society as 2 whole. The
right of a free press legally 0 seek information that
is part of a public record is absolute and unquali-
fied. In this case, The Press' articles served to docu-
ment the very conceins expressed by the citizens of
Walbridge over the selection of appellant as their
chief of police. .

{g 45} Finally, there is no evidence The Press
or Kaczala intentionally published information it
velieved was private, Based on all of the foregoing,
we find the trial court did not ern by concluding ap-
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pellant did not have & claim against The Press of
‘Kaczala for common law invasion of privacy, and
appellants ninth assignment of error is not well-
1aken. '

q 46} On consideration of the foregoing, this
conrt finds that there is no genuine issue of material
fact and appellees The Press, Kaczala, the village of
Elmore and the Clerk of Sylvanie Municipal Court
are- entitled o judgment as a maatier of law. The
judgments of the Lucas County Court of Common
Pleas are affirmed. Appeflant is ordered to pay the
costs of this appeal pursnant to App R, 24, Judg-
rent for the clerk's expense incurred in preparation
of the record, fees alowed by Jaw, and the fee for
fiting the appeal is awarded to Lucas County.

«9 JUDGMENT AFFIRMED,
"A certified copy of this entry shall constitute
the mandate pursuant to App.R. 77. See, also, 6th
Dist.Loc.App:R. 4, amended 1/1/98, - -

MARK L. PIETRYKOWSK], J,, ARLENE SING-
ER, P.J. and DENNIS M. PARISH, J., concur.

Ohio App. 6 Dist,,2005.

Villa v, Ebmore

Not Reporied in NE2d, 2005 WL 3440787 (Ohio
App. 6 Dist.), 2005 -Ohio- 664%

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim o Orig. US Gov. Works.

Apx. 78
http://webz.wcsﬂaw.com/print/prim:stream.aspx?mt=0hio&uﬁd=1&prft*HTMLE&pbc#DF... 6/2/2011



Page 2 of 3

Westlaw, ,
R.C. § 2744.09 Page 1

Baldwin's Ohio Revised Cods Annotated Curreniness
Title XXVII. Coutts--General Provisions--Special Remedies
rig Chapter 2744, Political Subdivision Tort Liability (Refs & Annos)
== 2744.09 Applicability of chapter

This chapter does not apply to, and shall not be construed to apply to, the following:

(A) Civil actions that seek to recover damages from a political subdivision or any of its employees for contractu-
al liability;

-(B) Civil actions by an employee, or the collective bargaining representative of an employes, against his politic-
al subdivision relative to any matter that arises out of the employment relationship between the employee and
the political subdivision,

(C) Civil actions by an employee of a political subdivision against the political subdivision relative to wages,
hours, condifions, or othér terms of his employment;

(D) Civil actions by sureties, and the rights of sureties, under fidelity ot surety bonds;

(E) Civil claims based upon alieged violations of the constitution or statutes of the United States, except that the
provisions of section 2744.07 of the Revised Code shall apply to such claims or related civil actions,

CREDIT(S)
(1985 H 176, eff, 11-20-85)

CONSTITUTIONALITY

“Ohio Revised Code § 2744” was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitu-
tion Article 1, § 5, and the right to a remedy, under Ohic Constitution Article 1, § 16, The ruling was by the U.S.
District Court for the Southern District of Ohio, deciding as it believes the Supreme Court of Ohio would have, -
in the case of Kammeyer v City of Sharonville, 311 F.Supp.2d 653 (SD Ohio 2003), The Court also observed

that the state is sovereign but political subdivisions are not.

Current through all 2011 laws and statewide issues and 2012 Files 70 through 116, 118, 119, and 121 through
123 of the {20th GA (2011-2012).
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