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I. INTRODUCTION

Ohio's Political Subdivision Tort Liability Act provides almost absolute immunity to

political subdivisions from intentional tort claims. The immunity in this case turns on whether

the exemption to the Act for a "matter that arises out of the employment relationship" under R.C.

2744.09(B) applies. In Sampson v. CMHA, this Court held that a "matter that arises out of the

employment relationship" requires "a causal connection between the subject matter of the civil

action and the employment relationship." Sampson v. CMHA, 131 Ohio St.3d 418, 966 N.E.2d

247, 2012-Ohio-570 at ¶ 16.

This case arises out of Lisa Vacha's rape at the hands of her coworker Charles Ralston.

Vacha sued her employer, the City of North Ridgeville, for an employer intentional tort. A

legitimate connection cannot exist between Lisa Vacha's rape, her claims, and her employment

with the City. Vacha's claims arise out of Ralston's criminal conduct in raping her. They arise out

of Vacha's relationship with Ralston, who was criminally convicted and imprisoned for his

violent attack. Ralston's rape of Vacha presents an unequivocal contrast to anything employment

related in any occupation.

The Legislature never intended for a coworker's violent rape of another co-worker to

divest a political subdivision of immunity under the Tort Liability Act. It is difficult to conceive

of an act that is more unconnected to any employment. Under the Tort Liability Act and

Sampson v. CMHA, the City cannot be held liable. The Tort Liability Act applies. The City is

immune without exception to Vacha's employer intentional tort claim under R.C. 2744.02(A).

This Court must reverse the Ninth District's decision and grant summary judgment in favor of the

City.

1



II. STATEMENT OF THE CASE AND FACTS

A. Factual Background

1. Vacha and Ralston Worked at the City's Wastewater Treatment Plant

The City owns the French Creek Wastewater Treatment Plant. On March 3, 2000, the

City hired Lisa Vacha as a "helper" at the Treatment Plant and later promoted her to an

"unlicensed operator." (Dep. of Vacha at 34, 46.) Vacha's job duties included plant maintenance

and logging meter readings. (Id. at 43, 47.)

Charles Ralston is the father of North Ridgeville Mayor Gillock's grandchildren through

a previous relationship with Kristin Gillock. (Dep. of Ralston at 6-8.) On two occasions, Mayor

Gillock's daughter informed him that she had contacted the police as a result of verbal arguments

with Ralston. (Dep. of Mayor Gillock at 6-8.) Mayor Gillock testified that there was no

indication that Ralston was physically violent with his daughter. (Id.)

Mayor Gillock knew Ralston to be a hard worker who was then married with four

children, and in need of employment. (Id. at 8.) As a result, in March 2004, Mayor Gillock told

Ralston about a job posting for an entry level "helper" position at the treatment plant. (Id.; Dep.

of Ralston at 6-8.) In response, Ralston filled out an application for the "helper" position. (Dep.

of Ralston at 35-37.) On the application, Ralston truthfully stated he had no prior felony

convictions. (Id.) Thereafter, the City interviewed and hired Ralston as a "helper" at the

treatment plant. (Id.) Ralston did not infonn North Ridgeville of any criminal history. (Id. at pp.

79-81.)

2. Vacha and Ralston Become Work and Social Acquaintances

Ralston and Vacha worked together at the plant for almost two years before the incident.

(Dep. of Vacha at 62.) During Ralston's employment, treatment plant supervisors did not know
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of any potential propensity for Ralston to engage in sexual assault or physical violence. There

simply was no indication or notice to North Ridgeville that Ralston had a propensity for physical

violence. (Dep. of Gillock at 6-8; Dep. of Daley at 13; Dep. of Johnson at 6-7.)

Vacha alleged Ralston once yelled at her and slammed a door at the plant. (Dep. of Vacha

at 70-71.) Ralston testified Vacha initiated the argument by yelling at him. (Dep. of Ralston at

44-47.) Regardless, Vacha and Ralston testified they resumed a friendly social relationship

shortly after the argument. (Id.; Dep. of Vacha at 84-85.) Vacha also claims to have overheard

Ralston yelling at his wife over the phone at work. (Dep. of Vacha at 105.) But, Vacha did not

notify any coworkers or supervisors regarding Ralston's alleged verbal arguments with his wife.

(Id. at p. 108.)

Ralston and Vacha engaged in multiple social activities together outside of work. (Dep.

of Vacha at 84-89; 92-99; Dep. of Ralston at pp 47-53.) Vacha testified that these friendly social

interactions included meeting Ralston at her dog breeder's house; having Ralston over to her

house to show him her Rottweiler; having Ralston at her fortieth birthday party; and having

Ralston and his cousin over to her house for drinks. (Dep. of Vacha at 84-89; 92-99; Dep. of

Ralston at 47-53.) Vacha and Ralston also drove to work together on several occasions. (Dep.

of Vacha at 103-104; Dep. of Ralston at 55.) Vacha and Ralston's social interactions did not

evidence any potential for physical violence. (Dep. of Vacha at 84-89; 92-99; Dep. of Ralston at

47-53.)

3. Vacha Gave Ralston a Ride to Work in Exchange for Beer

On June 2, 2006, Vacha gave Ralston a ride to work. (Dep. of Vacha at 105, 118.)

Ralston offered Vacha $8 for gas. (Id. at 120-121.) Vacha explained that she had gas and did not

want the money. (Id.) Rather than accept the money, Vacha accepted beer as payment for the
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ride. (Id.) Before arriving at work, Vacha stopped at a gas station and Ralston bought a six pack

of her favorite beer, Heineken. (Id. at 120-121, 103.) Ralston also bought a six-pack of beer for

himself. (Id.) Vacha then drove to the treatment plant for their 4 p.m. to 2 a.m. shift. (Id. at 124.)

Vacha and Ralston brought their beer into the Treatment Plant and put it in the

refrigerator. (Dep. of Vacha at 124-127; Dep. of Ralston at 57-58.) Vacha wanted to bring the

beer into the facility to keep it cold to drink on the ride home. (Dep, of Vacha at 125, 143.)

Vacha knew that it was against plant rules to bring alcohol to work. (Id. at 58, 168-169.) She

also knew, as an "unlicensed operator," it was her responsibility to tell a supervisor about the

illicit use of alcohol at the treatment plant. (Id.)

4. Vacha Asks Ralston's Help To Catch a Woodchuck

During her shift, Vacha spotted a woodchuck on plant property and asked Ralston to help

her capture the animal. (Dep. of Vacha at 132-133; Dep. of Ralston at 58, 66-68.) Vacha

captured the woodchuck with Ralston's assistance. (Dep. of Vacha at 132-133; Dep. of Ralston

58, 66-68.) Vacha and Ralston brought the animal into the treatment plant administration

building and placed it in the women's shower area. (Dep. of Vacha at 139-140; Dep. of Ralston

at 58, 66-68.) Vacha placed the woodchuck in the shower so that she could take it home with her

after work. (Dep. of Vacha at 139-140; Dep. of Ralston at 58, 66-68.) Vacha knew trapping the

woodchuck was not part of her job duties and the City prohibited bringing an animal into the

treatment plant. (Dep. of Vacha at 168.)

After Vacha placed the woodchuck in the shower area, Ralston told her that he had drunk

all the beer brought into the plant. (Id. at 142-145; Dep. of Ralston at 58, 68.) Vacha was upset

that Ralston had drunk her beer. Vacha gave her truck keys to Ralston so that he could purchase

more beer from the gas station. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Ralston
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left the plant to buy more beer, while Vacha continued to play with the woodchuck. (Dep. of

Vacha at 142-145; Dep. of Ralston at 58, 68.) Vacha knew that playing with and watching the

woodchuck were not part of her job duties at the treatment plant. (Dep. of Vacha at 168.)

5. Ralston Overpowers and Rapes Vacha

Ralston returned from the gas station and Vacha continued to play with the woodchuck in

the shower area. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Vacha claims that as

she exited the shower area, Ralston startled her. Ralston then raped her by overpowering her.

(Dep. of Vacha at 146-150.) After the rape, Vacha claimed that Ralston told her that she would

have to get an abortion if she were pregnant. (Id. at 150.) In response, Vacha explained to

Ralston that she did not believe in abortion as a form of birth control. (Id.) Vacha said an

argument ensued and Ralston physically assaulted her. (Id. at pp. 150, 152.) Vacha fled the plant

and told police that Ralston raped her. (Id. at 156-157, 166.)

6. Ralston Was Convicted and Imprisoned for Raping Vacha

Ralston's last day of work at the treatment plant was June 2, 2006, the day of the rape.

(Dep. of Ralston at 12.) The Sheffield Lake Police Department investigated Ralston, who the

State charged and ultimately convicted for raping Vacha. (Id. at 12.) The trial court sentenced

him to four years in prison on a rape charge and a concurrent year for one count of gross sexual

imposition. Ralston was incarcerated in the Grafton Correctional Institute. (Id. at 5.)

B. Procedural Background

1. The Trial Court Denied Immunity to the City Without Explanation

Based on these facts, Vacha sued the City of North Ridgevillel for vicarious liability,

negligent hiring/supervision, reckless hiring/supervision, and intentionally willful and wanton

^ Vacha also sued Ralston, who is not a party to this appeal.
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hiring/supervision. (Am. Comp.) After completing discovery, the City asked the trial court to

grant summary judgment on the merits and the immunities contained in R.C. Chapter 2744 and

R.C. Chapter 4123. The Lorain County Court of Common Pleas denied, in part, the City's

request. (J. Entry of Dec. 8, 2009; Apx. 1-3.) While properly dismissing Vacha's claims of

vicarious liability, the trial court found "genuine issues of material fact in dispute" regarding

negligent hiring/supervision, reckless hiring/supervision, and intentional, willful and wanton

hiring/supervision. (Id.) While stating the black-letter law in its opinion, the trial court did not

provide any explanation of what facts were in dispute or why judgment as a matter of law was -

or was not - appropriate. (Id.) The trial court also did not apply the Ninth District's then-binding

law that an intentional tort against a public employer could not constitute an exception to

inununity. See generally Buck v. Reminderville, 9th Dist. No. 25272, 2010-Ohio-6497, 2010 WL

5551003 (Dec. 30, 2010) reconsidering Ninth District precedent and overruling Ellithorp v.

Barberton City School District Board of Education, 9th Dist. No: 18028, 1997 WL 416333 (July

9, 1997) and Dolis v. City of Tallmadge, 9th Dist. No. 21803, 2004 WL 1885348, 2004-Ohio-

4454 (Aug. 25, 2004).

2. Two Ninth District Judges Mistakenly Conclude that Ralston's Rape
Could Arise Out of Vacha's Employment Relationship

After oral argument in the present case, the Ninth District in Buck v. Reminderville

overruled its precedent and held for the first time that political subdivision immunity may not bar

a claim by the employee of a political subdivision against the political subdivision for its

allegedly intentionally tortious conduct. Id.

Although not explaining how Ralston's rape of Vacha may "arise out of the employment

relationship," the majority panel held that Vacha's claim "may constitute a claim within the
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scope of R.C. 2744.09(B)." (Op. at ¶ 23; Apx 12.) Ultimately, the majority affirmed the trial

court's decision with regard to Vacha's intentional tort claim?

3. This Court Accepts Review

At the time the Ninth District rendered its decision in the present case, this Court had

accepted review of Sampson v. CMHA on the proposition of law: "R.C. 2744.09(B) does not

create an exception to political subdivision immunity for intentional tort claims alleged by a

public employee." 127 Ohio St.3d 1460, 938 N.E.2d 362, 2010-Ohio-6008. Subsequently, this

Court accepted the present case on that same issue, sua sponte ordered that this cause be held for

a decision in Sampson, and stayed the briefing schedule. Vacha v. N. Ridgeville, 129 Ohio St.3d

1487, 954 N.E.2d 661, 2011-Ohio-5129. The Court also consolidated the present case with the

City's appeal of the same proposition before the Court on a certified conflict. Id. After rendering

its decision in Sampson, this Court lifted the stay to adjudicate this controversy. Vacha v. N.

Ridgeville, 131 Ohio St.3d 1537, 966 N.E.2d 892, 2012-Ohio-2025. This case is now before this

Court for resolution.

III. LAW AND ARGUMENT

PROPOSITION OF LAW I: R.C. 2744.09(B) DOES NOT CREATE AN

EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL

TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE.

Certified Conflict Ouestion: DOEs R.C. 2744.09 CREATE AN
EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR

INTENTIONAL TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE?

A. The City is immune without exception under R.C. 2744.02(A).

2 While not before this Court, the Ninth District unanimously reversed the trial court, in part, and
held that workers compensation immunity barred Vacha's negligent/reckless hiring/supervision
claims.
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Vacha's intentional tort claim is barred as a matter of law, unless the exemption contained

in R.C. 2744.09(B) applies. This Court has expressly held that an intentional tort is not an

exception to a City's immunity under R.C. 2744.02(A). Wilson v. Stark Cty. Dept of Human

Serv. (1994), 70 Ohio St.3d 450, 2002-Ohio-6718, 639 N.E.2d 105 at ¶8(no exceptions to

immunity for intentional torts as a matter of law).

1. The R.C. 2744.09(B) exemption does not apply.

Ohio Rev. Code 2744.09(B) states that the Tort Liability Act does not apply to "Civil

actions by an employee ... against his political subdivision relative to any matter that arises

out of the employment relationship between the employee and the political subdivision.

[Emphasis added.]" The parties agree that Vacha's employer intentional tort is a "civil action."

Likewise, the parties agree that the City is a "political subdivision."

a. Ralston's rape was not "relative to any matter that arises out
of the employment relationship" between Vacha and the City.

This Court held that in the tort immunity context, the phrase "any matter that arises out of

the employment relationship" under R.C. 2744.09(B) means there must be "a causal connection

or a causal relationship between the claims raised by the employee and the employment

relationship." Sampson, syllabus at 2. The Court explained that there must be "a causal

connection between the subject matter of the civil action and the employment relationship." Id at

¶16.

b. For there to be a causal connection under Sampson, the co-
worker/assailant's assault must be "calculated to facilitate or
promote the business" of the City in some way.

Ralston's rape of Vacha had no conceivable connection to the employment relationship or

facilitating the City's interests.
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To determine a public employer's entitlement to immunity from intentional tort claims by

its employee or whether a "causal relationship" exists under R.C. 2744.09(B), this Court should

apply common-law principles. These principles are in accord with the function of the Tort

Liability Act, the purpose of the Act, and the Sampson v. CMHA decision.

To demonstrate a "causal relationship" under Sampson, the behavior giving rise to the

tort must be "calculated to facilitate or promote the business for which the servant was employed

... ." See Byrd v. Faber, 57 Ohio St.3d 56, 58, 565 N.E.2d 584 ( 1991) (applying respondeat

superior principles to detennine whether an employee's intentional tort can give rise to liability

of an employer), citing Little Miami RR. Co. v. Wetmore, 19 Ohio St. 110, 132 (1869). A "causal

relationship" will not exist when an employee, as in the present case, commits an intentional,

personally motivated attack that does not benefit the employer's interests. "[A]n intentional and

willful attack committed by an agent or employee, to vent his own spleen or malevolence against

the injured person, is a clear departure from his employment and his principal or employer is not

responsible therefor." Byrd, supra at 59, citing Vrabel v. Acri, 156 Ohio St. 467, 474, 103 N.E.2d

564, 568 (1952).

Ohio's Political Subdivision Tort Liability Act is the legal mechanism to determine

whether a political subdivision could be liable for the acts of its employees. Similarly, common-

law vicarious liability is the mechanism to determine whether a private employer could be held

liable for non-governmental employees. This Court's precedent on vicarious liability provides an

established, consistent way to interpret and apply Sampson's causation requirement about

whether political subdivisions could be held liable for the intentional torts of their employees.

The Legislature expressly designed the Tort Liability Act to limit liability, not expand the

liabilities and the duties of political subdivisions. Summerville v. Forest Park, 128 Ohio St.3d
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221, 943 N.E.2d 522, 2010-Ohio-6280 at ¶ 38. The Act does not provide a plaintiff who sues a

political subdivision with additional rights that did not exist at common law. In light of the Tort

Liability Act's unequivocal purpose to limit liability, the Legislature did not intend for a political

subdivision be subjected to liability under the Act when a private employer could not be held

liable for the same conduct. This would be a dissonant and absurd result because a political

subdivision that has the benefit of immunity could be liable for a claim in which a private

employer could not under the same circumstances. Under Byrd, supra, and its progeny, an

employer would not be liable for an employee's intentional tort unless the employee's act was

"calculated to facilitate or promote the business for which the servant was employed ... . " Based

on the purpose of the Tort Liability Act, it is impossible to believe that the Legislature intended

that immunity would not apply to a claim that could not impose liability on a private employer

who does not have the protections of the Act.

The analogous case law regarding vicarious liability embraces the case-by-case

determination that intermediate appellate courts must now make under Sampson. This Court in

Sampson v. CMHA refused to set forth a bright-line rule that an employer intentional tort could

never arise out of the employment relationship, as it did under workers' compensation cases.

Sampson at ¶ 16 (declining to apply workers' compensation principles to interpret the R.C.

2744.09(B) exemption because of the differing purposes of R.C. 4123.74 and Chapter 2744). In

contrast to the absolute rule in the workers' compensation context, this Court made clear that

determinations of whether a tort claim arises out of the employment relationship would be

determined on a case-by-case basis in the context of R.C. 2744.09(B). That is, the Court

determined that there must be a "causal relationship" between the subject matter of the claim and

the employment relationship. As demonstrated in Sampson, an intentional tort may arise out of
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the employment relationship in some circumstances, which do not exist in the present matter. In

Byrd, this Court similarly recognized that employers may be liable for the intentional torts of

their employees is some circumstances. The fairness of these rules -- to both plaintiffs and

defendants -- is illustrated in Byrd and in other cases, "for example, an employer might be liable

for an intentional tort if an employee injures a patron when removing her from the employer's

business premises or blocking her entry. The removal of patrons, who may be unruly, underage,

or otherwise ineligible to enter, is calculated to facilitate the peaceful and lawful operation of the

business. Consequently, an employer might be liable for an injury inflicted by an employee in

the course of removal of a patron." Byrd at 57-58. But in a circumstance like the present matter,

"the employer would not be liable if an employee physically assaulted a patron without

provocation." Id. at 58. Stated succinctly, "an employer is not liable for independent self-serving

acts of his employees which in no way facilitate or promote his business." Id. This is basic

common sense, as well as established precedent.

Under the circumstances and construing the facts most favorably to Vacha, Ralston's rape

as a matter of law does not arise out of the employment relationship. If the Legislature intended

to completely divest political subdivisions of all immunity for cases brought by employees of

political subdivisions, it could have easily done so. The exemption contained in R.C. 2744.09(B)

would have simply read that Chapter 2744 does not apply to: "Civil Actions brought by an

employee against his political subdivision employer." Rather, the Legislature provided that the

Chapter does not apply to "civil actions by an employee ... against his political subdivision

relative to any matter that arises out of the employment relationship between the employee and

the political subdivision." R.C. 2744.09(B); cf. R.C. 2744.09(A) and 09(B) (where the

Legislature made blanket exemptions for contract actions against political subdivisions or federal
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constitutional claims). Ralston's violent act was uniquely and blatantly unconnected to any

conceivable employment. Rather, it was in violation of his employment duties and City policy.

The R.C. 2744.09(B) exemption simply does not apply.

2. Ralston's rape of Vacha was not "calculated to facilitate or promote
the business" of the City.

Ralston was convicted and sentenced to four years in prison for Vacha's rape. It is

impossible to conclude that Ralston's attack "facilitated" or "promoted" the City's business in

any way -- in fact, the opposite is true. Vrabel, supra; Byrd, supra; see Benner v. Dooley, 9th

Dist. No. 99CA007448, 2000 WL 1072462 (Aug. 2, 2000)(sexual assault was not within scope

of employment); see also Stephens v. A-Able Rents Co., 101 Ohio App.3d 20, 654 N.E.2d 1315

(8th Dist. 1995)(felonious assault and attempted rape of customer was outside scope of

employment); see generally State v. Ralston, 9th Dist. No. 08CA009384, 2008-Ohio-6347, 2008

WL 5122127. Ralston's intentional attack on Vacha was a purely personal act of "malevolence

against" Vacha and an unequivocal departure from his employment as a helper at the treatment

plant.

A non-supervisor employee's rape of a co-worker presents an extreme act that bears no

relationship to one's employment as a matter of law. There is no relationship between a violent

sexual assault and Vacha's employment with the City. Charles Ralston's rape presented no

legitimate connection between Vacha's claims and her employment with the City of North

Ridgeville. The City does not promote or advocate violent acts between its employees. Such acts

are expressly prohibited. Certainly, the City did not hire Ralston to rape or assault his coworkers

or have any indication that this would occur. In fact before the attack occurred, Ralston and

Vacha had a social relationship and apparently got along well both inside and outside of the

workplace.
12



3. The Sampson facts are dramatically different from the facts here.

While reasonable minds could differ with regard to whether the Sampson plaintiffs

claims arose out of his employment relationship, it is impossible to conclude that Ralston's rape

of Vacha had any relation to Vacha's employment with the City. Unlike the instant case,

Sampson presented a strong employment connection between the plaintiffs claims and the

employment relationship; the Sampson employer's conduct was facilitating its interests when it

investigated, arrested and terminated the employee.

In Sampson, the Cuyahoga Metropolitan Housing Authority (CMHA) employed plaintiff

Darrel Sampson in its maintenance department. CMHA conducted an internal investigation

regarding several employees' alleged misuse of CMHA gasoline cards. After the investigation,

CMHA directed Sampson and others to one of its warehouses during a work day. CMHA police

arrested Sampson and several others during a highly publicized employee meeting. CMHA

placed Sampson on paid administrative leave. After being charged and indicted by a grand jury

for felony theft and misuse of credit cards, Sampson was terminated by CMHA.

The criminal charges were ultimately dismissed against Sampson. Sampson went to

arbitration tobe reinstated to his position with CMHA. The arbitrator ultimately concluded that

there was no evidence supporting allegations of theft and ordered that Sampson be reinstated.

CMHA reinstated Sampson. But Sampson contended that upon his return the atmosphere was no

longer tolerable, and he resigned.

Sampson sued CMHA raising various intentional tort and negligence claims arising out

of his arrest. The Eighth District concluded that the R.C. 2744.09(B) exemption prevented

CMHA from raising immunity. Ultimately, in a divided en banc decision, the Eighth District

affirmed that fmding. This Court affirmed and reasoned that in the tort immunity context, the

13



phrase "any matter that arises out of the employment relationship" "requires only a causal

connection between the subject matter of the civil action and the employment relationship." (Id.

at ¶ 16.)

The Sampson facts presented an example of a close connection between the subject

matter of the claim and that plaintiffs employment relationship with the political subdivision.

This Court determined that there were genuine issues of material fact about whether Sampson's

claim arose out of his employment relationship. The Court noted that the alleged tort arose from

an accusation by the employer that the employee had stolen from the employer by using

company credit cards for personal needs. These allegations were in the context of Sampson's

duties as a plumber; the investigation was conducted entirely by CMHA police; and the arrest

occurred during a CMHA-called mandatory meeting as part of a regular work day. The Court

also noted that there was evidence that his arrest was publicized by CMHA through subsequent

press releases and press conferences. The Court concluded that based on these facts, among

others, reasonable minds could conclude that Sampson's civil action arose from the employment

relationship and therefore was excepted from immunity under R.C. 2744.09(B).

The instant facts present a stark contrast to Sampson.

Ralston raped Vacha. Ralston's act bears no relationship between Vacha's claims and her

employment with the City. Rather, Ralston's conduct was in violation of City policy and law.

The present facts are a compelling contrast to the Sampson facts in every material way. In

Sampson, the employer investigated the employee's fraudulent use of a company credit card,

which the employee was allegedly using for his own personal vehicle. After its investigation, the

Sampson employer orchestrated the plaintiffs arrest in front of several hundred co-employees to

make a workplace example of what not to do at work. The plaintiffs intentional tort claims arose

14



directly from the CMHA's arrest, which promoted the employer's interests. Here, Vacha's claim

arose directly from Ralston's serious, violent criminal conduct that did not promote the

employer's interests in any conceivable way.

In the present case, the City did not know the rape was occurring and certainly did not

orchestrate Ralston's violent rape of Vacha. Ralston and Vacha had worked together for almost

two years without any remotely similar incident. Ralston did not have any history of violence

with anyone at the treatment plant. Here, the City had no idea of Ralston's conduct until after it

happened. In Sampson, the employer had its own law enforcement that investigated and arrested

the plaintiff. The plaintiff-employee apparently did nothing wrong, yet the employer

investigated, arrested, and terminated him. In Sampson, the plaintiff-employee's legal claims

were about what the employer did to him. In the present case, Vacha's claims are instead related

to what Ralston did to her. They do not arise out of Vacha's employment with the City; they arise

out of her relationship with Ralston, whose violent outburst did not facilitate the City's interests.

4. A physical assault between co-workers does not constitute a claim that
"arises out of the employment relationship" under R.C. 2744.09(B).

In Moya v. DeClemente, the Eighth District applied the Sampson standard in case that is

analogous to the present dispute where a plaintiff-employee's claims arose out of the intentional

misconduct of a coworker. Moya v. DeClemente, 8th Dist. No. 96733, 2011-Ohio-5843, 2011

WL 5506081. In Moya, two teachers employed by the school district got into a verbal and

physical dispute. Moya, the plaintiff employee, alleged that her co-worker, DeClemente, entered

her classroom and "began to verbally abuse her and to loudly criticize her teaching abilities in

front of the students." Moya responded by telling DeClemente to "go ahead and file his

grievance," at which point he "physically assaulted" her, "striking her on the shoulder and
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causing injury." Based on this incident, Moya asserted that the school district was liable for

DeClemente's misconduct.

After the trial court granted dismissal in favor of the school district on immunity grounds,

Moya appealed, challenging the trial court's application of immunity that she believed did not

apply under R.C. 2744.09. Specifically, Moya argued that her "claims are fully excepted from

immunity because they are causally connected to her employment and therefore constitute an

exception to immunity under R.C. 2744.09(B)." Id. at ¶ 15. The Eighth District rejected Moya's

claim. The court reasoned that "Moya's claims arise out of alleged misconduct of a fellow

teacher. There are no factual allegations demonstrating that the school district orchestrated such

conduct. Moreover, the allegations of the complaint fail to establish that Moya's claims arise out

of her employment relationship with the school district. Instead, the claims arise out of Moya's

relationship with DeClemente. We therefore do not find R.C. 2744.09(B) or Sampson to be

controlling." Id. at ¶ 17.

Moya is far less clear cut than this case, but is analogous to the present case. Here, the

City did not promote or condone Ralston's rape of any co-worker. No reasonable person could

conclude that the position of helper at the treatment plant contemplated sexual violence or

violence of any kind. Likewise, the position of a teacher who educates children does not

contemplate violence. In no way did the assailant-teacher's "intentional and willful attack"

"facilitate or promote [the district's] business." The Eighth District properly concluded that

Moya's claims as a matter of law did not "arise out of her employment relationship with the

school district" but "instead ... arise out of Moya's relationship with DeClemente." This Court

should hold that the Tort Liability Act applies. Sampson, supra; Moya, supra; see Zieber v.

Heffelfinger, 5th Dist. No. 08CA0042, 2009-Ohio-1227, 2009 WL 695533 (plaintiffs injuries
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resulting from the co-worker's intentional assault had nothing to do with her job responsibilities

and was not subject to R.C. 2744.09(B)); see also Villa v. Village of Elmore, 6th Dist. No. L-05-

1058, 2005-Ohio-6649, 2005 WL 3440787 (plaintiffs injuries resulting from former public

employer's disclosure of records about the employee had nothing to do with job responsibilities);

see also Coats v. Columbus, 10th Dist. No. 06AP-681, 2007-Ohio-761, 2007 WL 549462

(finding that R.C. 2744.09(B) does not apply and finding that intervening suicide breaks

causation).

B. The legislative policy of the Tort Liability Act supports that the B.C.
2744.09(B) exemption does not apply.

The policy of the Tort Liability Act guides the determination of whether an employee's

unexpected and violent rape of another employee arises out of the employment relationship.

The General Assembly is the final authority on public policy and intended to exclude

political subdivisions from intentional tort claims that do not arise out of the employment

relationship with the purpose to preserve "`the fiscal integrity of political subdivisions.'

Hubbell v. Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839, 873 N.E.2d 878, ¶ 23 quoting Wilson v.

Stark Cty. Dept. ofHuman Servs. (1994), 70 Ohio St.3d 450, 453, 639 N.E.2d 105. The Ninth

District's decision frustrates that policy and common sense by forcing the City to defend a claim

that has no legitimate connection to the employment relationship.

The Legislature would not countenance divesting a political subdivision of immunity for

the rape of an employee against another employee. Rape is an act that is unrelated to any

occupation or relationship to the employer or employment relationship. A rape presents an act

that is uniquely unconnected to any conceivable employment relationship. hi the present case

and construing the facts most favorably to Vacha, the Act applies and the City is immune.

Ralston's attack has nothing to do with Vacha's employment relationship with the City.
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IV. CONCLUSION

This Court must reverse and should grant judgment as a matter of law in favor of the City

of North Ridgeville.
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Pet Curiam.

{^1} Appellant,.the city of North Ridgeville, appeals from a judgment of the Lorain

County Court of Com.mon Pleas that denied its motion for suumiary judgment on its defense that

it was imrnune from civil liability to its forrner employee, Lisa Vacha. This Court affitms in part

and reverses in part.

I.

{T2} On June 2, 2006, Lisa Vacha was raped by a aoworker, Charles Ralston, while she

was working a shift with him at the French Creek Wastewater Treatment Plant, which is owned

and operated by the city of North Ridgeville. Shortly after the incident, Vacha applied for

worker's compensation benefits, seeking recovery for the physical and psychological injuri.es

that she sustained in the attack. Although fhe specific details of her worker's compensation

claim are not clear from the record, Vacha's application was approved and she was granted

permanent total disability benefits.
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{13} Vacha later. filed this action agairist the city, alleging that it was liable for her

injuries that resutt,ed froin the rape, on theories that included vicarious liability, negligent and

reckless hiring and supervision of Ralston, and that the city cornmitted an exnployer intentional

tort by employing Ralston. The city eventually moved for surnmary jndgment on all of Vacha's

claims. It assertcd, among nther:things, that it was entitled to immunity under R.C. 4123.74

and/or R,C. 2744.02. Although the trial court granted the city summary judgment on Vacha's

claims for vicarious liability, it denied the city's motion for summary judginent on her remaining

claims. The trial eourt found that there were genuine issues of material fact on those claims,

implicitly rejecting the city's immunity defenses. Pursuant to R.C. 2744.02(C), the city appealed

the trial court's denial of its immunity defenses, raising two assignments of error.

II.

ASSIG.NIVIENT OF ERROR I

"THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RTDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 4123."

{T4} The city's first assignment of erior is that the trial court erred in denying its

motion for summary judgment on Vacha's remaining claims because it was entitled to

immunity under R.C. 4123.74, which.provides that worker's compensation is an employee's

exclusive remedy against her employer for workplace injuries.. For ease of discussion, this

Court will address Vacha's claims based on the city's alleged negligence and recklessness

separately from her employer intentional tort clairn.

Negligent and Reckless Hiring and Supervision

11(5} The city first argued that it was immune from liability for Vacha's olaims for

negligent and reckless hiring and. supervision of Ralston. R.C. 4I23.,74.provides that employers

Apx. 5



who are in full compliance with their:obligation to pay worker's compensation premiums "shall

not be liable to. respond in :dama,ges" .for ".any irijury *4* received.or contracted by any

employee in the .course of or arisiug out ofbis employmeut[,J" The statate is a oodifiCation of

the prinoiple set forth in Section 35, Artiole II of the Ohio Constitution that 'worker's

compensation benefits wili be an employee's exclusive remedy against her employer for

workplace injuries and providcs, in part:

"Such compensation shall be in lieu of all other rights to *** damages, for such ...
*** injuries *** and any employer who pays the premium or compensation
provided by law *** sh+all not be liable to respond in damages at common law or

"by statate for such *** irxjuries[.]

{16} The philosophy behind the exclusivity of the worker's compansation system is to

balance the oompeting interests of employer and employee "`whereby employees relinquish

their commonlaw remedy and accept lower benefit levels coupled with the greater assurance of

recovery and employers give up their common law defenses and are protected from unlimited

&ability."' $unger v, Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoting Blankenship v.

Cincinnati Milacron Chemicale, Inc. (1982), 69 Ohio St.2d 608, 614:

{¶7} At the time Vacha was assaulted by Ralston, RC. 4123.01(C) defined the tezm

"injury" for purposes of the worker's cornpensation act to include: "any injury *** received in

the course of, and arising opt of, the injured employee's employment" It further provided that

`[i]njury" does not include ***[p]sychiatric conditions except where the conditions have arisen

from an injury or occupational disease[.]" The Ohio Supreme Court has repeatedly construed

this provision to mean that a psychiatric condition does not constitute a compensable "injury"

under the worker's compensation system unless it accompani.es a physical iujury. See, e.g.,

McCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint Co. (1991), 61 Ohio St.3d 486.
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{T8} To support its motion for summary judgment un(ler R.C. 4123.74, the city pointecl

to evidence that it was in full compliance with the payments of its worker's compensation

premiums and that Vacha had sustained an "vajur.y" within the meaning of the worker's

compensation act because she had applied for worker's compensation benefits and her claim

had been approved. It specifically pointed to evidence that the sexual assault bad caused Vacha

to sustain both physical and psychological injuries, that she applied for worker's compensation

benefits for those injuries, that her worker's compensation claim had been approved, and that

she was receiving pennanent total disability benefits. Vacha admitted in her answers to

interrogatories and when deposed by defense counsel that she had sustained physical injuries

during the rape that included bruises, muscle soreness, chipped teeth, and an injured right

shoulder. She testified that, after the rape, she "was so sore that [she] was bedridden for four

days" and that she had her shoulder x-rayed five days after the rape because she thoug'ht tUat

Ralston had dislocated it. Vacha fi.uther explained that she had been regularly seeing a

psychologist and a psychiatrist, who had prescribed an antidepressant and sleep aid, and that all

of those expenses are covered by her worker's compensation benefits.

{¶9} In opposition to the city's motion for summary judgment, Vacha did not dispute

that the city was in full compliance with the payments of its worker's compensation premiurns

or that her worker's compensation claim had been approved for her to receive permanent total

disability benefits for her injuries. Instead, she made a legal argument that her injury was not an

"injury" as that term is defined in R.C. 4123.01(C)(1). Sbe did not argue that her worker's

compensation claim had been wrongly decided, however, nor did she cite any legal authority for

the underlying premise of her argument that the same injury could fall within this definition for

purposes of qualifying for worker's compensation benefits but outside of it for purposes of h®r
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employer's im,m.unity foroivil suits. Ther.e.is but onerdefinition o£:"in,qury" inR;C.,Chapter

4123; if an employee's "injury" is compensable within the workers' compensafion systern, the

eunployeras•eflnsequantly- immune feom a ei.vll• action by the.eniplo.yee:for ne'gligently or

recklessly causing the injury.

{¶10}. Vaeba relied primaril.y on distingaishable case law such as Kerans, supra, in

which the Court found that R.C. 4123.74 did not bar Kerans' civil claim against:her employer

because she had sustained a purely psyc3iological injury that did not qualify for workers'

compensation benefits. 61 Ohio St.3d at 488-489.1 The Kerans court emphasized that

employees who suffer purely psyohological injuries caused by their employers' negligence

would be left without any remedy if their only recourse were the workers' compensation system

for which they do not qualify:

"[ijn order for this court to find that the workers' compensation statute provides
the exclusive remedy for appellant's injury, we must find .that it is theoretically
possible for her to recover under the statute, i, e., that she has suffered the type of
injury which is compensable under the statute." (Bmphasis sie)61 Ohio St.3d at
431, fn.2.

t¶11} Likewise, in Bunger, 82 Ohio St.3d at 465, it was critical to the court's decision

that Bunger's workers' compensation.claim for purely psychological injuries had been denied

beoause there bad been no physieal, compensable`5njury" under R.C. •4123.01.(C). Because the

injuries sustained by Bunger and Kerans did not satisfy the definition of "injury" under R.C.

4123.01(C)(1), those employees did not qualify for workers' compensation benefits and,

1 P.Ithough Yacaha also relied on Prewitt v. Alexson Servs., Inc., 12th Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of
this Courk. See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejeeting,the argwnerat that an
"injury" must be accidental to qualify for workers' compensation benefits, the basic premise of
the Prewi4 deeision). -
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therefore, R.C. 4123.74 did not provlde their employers with immunity from their civil actions

for damages.

{¶12} Those employ®rs were not inunune from liability for the employees' injuries

bccause the injuries were not compensable within the workers' compensation system:

"If apsychologicai injury is not an injury according to the statutory defanition of
`injury,' then it is not among the class of injuries from which employers are
immune from suit. Any other interpretation is nonsensical, and leads to an
untenable position that is unfair to employees," 82 Ohio St.3d at 465.

{¶13} Conversely, if an employee's "injury" does qualify for workers' compensation

coverage, that remedy is exclusive and the employer is immune from civil action liability arising

out of an aUegation that the (-,mployer was negligent or reckless in causing the employee's injury.

That is the only reasonable interpretation of the language of R.C. 4123.74 and 4123.01(C) and

any other interpretation wonld be unfair to the employer in the oveYall balance of competing

interests in the workers' compensation system.

{¶14} Because it was not disputed that Vacha's induries qualified for compensation

under the workers' compensation system and that she was, in fact, receiving permanent total

disability benefits, there was no genuine issue of material fact that the city was immune from

Vacha's claims for negligent and reckless hiring and suparvision of Ralston, Tlzerefore, the trial

court erred in denying the city's motion for summary judgment under R.C. 4123.74 on those

I

claims.

Employer Intentional Tort C[aim

{115} The city conceded that an employee's claim for an employer intentional tort does

not occur in the course of or arise out of employment and, therefore, is not barred by R.C.

4123.74. See, e.g., Brady v. Safety Kleen Corp. (1991), 61 Ohio St.3d 624, paragraph one of the

syllabus, approving and following Blankenship v. Cincinnati Milacron Chenzicals, Inc. (1982),
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69 -Ohio St2d 608. It •argued in ita: summary judgment mo.tion, however, that: Vaclaa could not

prove that the city committed an employer intentional tort, citing the comxtaon:law.standard-.set

forth in Fyffe v. Jeno's, Inc. (199^7, `59 O2bb St:3'd 115.' Ttie trial court found that there were

genuine issues of material fact as to whether Vacha could establish a common.law employer

intentional tort claim against the city. . -

{¶16} On appeal, the city does not argue that the trial court wrongly deteirnined that

there were factual is9ares under the common law intentional tort standard. Instead, it argues that
-, .. .. , . ,^:.

this Court should apply the more stringent standard for establishing an employer intentional tort

set forth in RC. 2745.01; because, since the trial court ruted on the sutnmary judgirient motions,

the Ohio Supreme Court held that the statute is constitutional, See Karninsliki v. Metal &-'Wfre

Prods. Co.; 125 Ohio St:3d 250, 2010-Ohio-1027.

{4117} Although the eurrent version of R.C. 2745.01 was in effect at the time of Va.cha's

injury, and it had not been declared unconstitutional by this appellate court, the city did not

mention R.C, 2745.01 in its motion for sutmnary judgment. The trial court had no authority to

grant summary judgment on a ground that the city failed to raise in its mo$on for sunnnary

judgment. See Smith v. Ray.Esser-& Sons, Inc., 9th Dist. No. 10CA009798, 2011-Ohio-1529, at

¶14-17 (fnlly addressing the impropriety of a defendant raising the statutory-standard for the first

time in its summary judgment reply brief). Therefore, the oity has failed to demonstrate that the

trial court erred in denying it summary judgment on Vacha's employer intentional tort claim.

{$18} The city's first assignment of error is sustained insofar as it challenges the tiial

court's denial of its motion. for summary judgment on Vacha's claims for the negligent and

reckless hiring, employment, and supervision of Ralston, as alleged in oounts two and four of her

amended complaint. To the extent that the city challenges the denial of swnmaxy judgment on
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Vacha's employer intentional tort claim, as alleged in count five of her complaint, the fu°st

assignment of error is overruled.

ASSIGIVMEI+iT OF ERROR II

'THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744."

{9f19} The city also argues that the trial cou.rt erred in denying its motion for sununary

judgment on Vacha's employer intentional tort claim because it was entitled to immunity under

R.C. 2744.02. Aacording to the city, it is immune from civil actions seeking to recover damages,

exeept as provided in R.C. 2744.02(B), none of which apply here. Vacha responded in

opposition to the summary judgment motion and argued, among other things, that R,C.

2744,09(B) explicitly provides that R.C. Chapter 2744 political subdivision tort immunity does

not apply to ".[c]ivil actions byan employee *** against his political subdivision relative to any

matter that arises out of the employment relationship between the employee and the political

subdivision[.]"

{120} The city maintained that, as a anatter of law, the "civil actions" that are within the

scope of R,C, 2744.09(B) do not include employer intentional torts. It relied on a line of cases

inctuding Ellithorp v. Barberton City School Dist, Bd of Edn, (July 9, 1997), 9th Dist, No.

18029, in which this Court held that an employer intentional tort claim does not fall within R.C.

2744.09(B) because "[ajn employer's intentional tort against an employee does not arise out of

the employment relationship, but occurs outside of the scope of employment" Id., citing Brady,

61 Ohio St.3d at paragraph one of the syllabus.

{¶21} Since Ellithorp was decided, the Ohio Supreme Court decided Penn Traffic Co. v.

.AIU Ins. Co., 99 flhio St.3d 227, 2003-Ohio-3373, in which it determined that an employer's
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intentionallorts;fall within an,exelusion:in the employer's commercial general liability insexrance

policy for injwries to an.employee that arise ouE of or in the course of employment. Id, at ¶3 $ and

42. During>its examination of t}iis;policy:exclusion; the,court distingulshed its reasoning from

Brady, Blanken,ship, and other worker's compensation cases about whether employer intentional

torts occw within the scope of the employment relationship andlor arise out of or in the course of

employment, .emphasizing the significance that those decisions arose within the context of the

worker's compensation system. Id. at¶39-40.

{122} Afler the Ohio Supreme Court decided Penn Traffic, this Court was asked to

reexamine its Ellithorp decision. See Buck v. Rerninderville, 9th Dist. No. 25272, 2010-Ohio-

6497. In Buck, at ¶16,. this. L;ourt .explicitly.overruled Eltithorp to the extent that it held that a.

political subdivision employer's intentional tort can.never be subject to the immunity exolusion

of R.C. 274409(B). This Court concluded "that a claim by the employee of a political

subdivision against the political subdivision for its intentionally tortious conduct may constitute a

'civil action[ ] ***-relative to any rnatter, that, arises out of the employmettt relationship between

the employee and the political subdivision' under Section 2744.09(B)." Id. at ¶10.

{123} Because Vacha's employer intentional tort claim may constitute a claim within

the scope of ;R.C. 2744,09(B), the city fai].ed to establish that it. was entitled to sumnaary

judgment on that claim based on the immunity provisions of R.C, Chapter 2744. Consequently,

the trial court did not:err•.in deny,ing -A. summary judgment on that basis. The city's second

assigmnent of error is overruled.

III.

{1[24} The city's first assignment of error is sustained to the extent it challenges the trial

court's denial of its motion for summary judgment on Vaoha's claims for negligent and reckless
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hiring and supervision of Ralston. The remainder of its first assignment of error, as well as its

second assignment of error, are overruled. The judgment of the Lorain County Court of

Common Pleas is affirmed in part and reversed in part and the cause is remanded for further

proceedings consistent with this opinion.

Judgment affirmed in part,
reversed in part,

and cause remanded.

There were reasonable grounds for this appeal,

We order that a speoial mandate issue out of this Court, directing the Court of Comrnon

Pleas, County of Lorain, State of Ohio, to carry this judgment into execution. A certified copy of

this journal entry shall constitute the mandate, pursuant to App.12. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it sball be file stamped by the Clerk of the Court of Appeals at which time the

period fox review.shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notj.oe of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to both parties equally.

a^y 'F. :J
CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P. J.
BELFANCE, J.
CONC
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CARR, J,
CONCURS IN PAItT AND I7ISSENTS IN PART SAZ'ING:

l¶2S) I respeetflully dissent from the majority's conclusion that Vacha's employer

intentional tort claim may fali witbin the scope of R.C. 2744.09(B) and that, therefore, the city

was not entitled to summary judgment under the immunity provisions of R.C. Chapter 2744. As

I stated in my dissenting opinion in Buck v. Reminderville, 9th Dist, No. 25272, 2010-O1uo-6497,

at 118, 1 believe that political subdivisions are immune from employer intentional tort olaims, as

beld by this Court in Ellithorp v. Barberton City,SchoolDist. Bd of Ed'n. (July 9, 1997), 9th Dist.

No, 18029, and bolis v. Tallrnadge, 9th Dist. No. 21803, 2004-Oliio-4454, at 16.. For that

reason, I would sustain the city's second assignment of error. I concur in the remainder of the

majority opinion.

APPEARANCES:

JOHN T. MCCLANDRICH, JAMES A. CLIMER, and FRANK H. SCIALDONE, Attorneys at

Law, for Appellant.

ANDREW CRITES, Law Director, for Appellant.

JOHN HILDERBRAND, SR., Attorney at Law, for Appellee.
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et al.
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pECISION AND JOURNAI. ENTRY

Dated: N.fay 23, 2011

Per Ctuiam.

{T1j Appellant, the city of North Ridgeville, appeals from a judgm®nt of the Lorain

Coi^nty Court of Commori Pleas that denied its motion for summary judgtnent on its defense that

it was innnune from oivilliability to its former em,ployee, I,isa Vacha. This Court af6rms in part

and re'verses in parE.

I.

{12} On June 2, 2006, Lisa Vacha was raped by a coWorker,.Charles Ralston, while s3ie

was working a sWfi with him at the French Creek W astewater Treatment Plant, which is owned

and operated by the city of Nortb. Ridgeville. 9hoxtly afr.er the incident, Vacha applied for

worker's compensafaon benefits, seeking recovery for the physical and psychological injun'es

that she sustained in the attack, A7.th®ugh the specific details of her worker's oompensation

claim are nnt olear from the record, Vacha's application was approved and she was granted

peimanent total disability bezeefits.

+ I L. EL)
L.b F;A^„^+"M . , FAI'PE.ALS

N1NTH 3UbT; DISTRtCT
ZOfI 0AY 23 , P 17f

t

EXHIBtT
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{93} Vacha later. filed this actiorc against the oity, alleging that it was liable for'hax

in.juries that resulted froi7i the rape, on theoriesthat included vicarious liability, negligent and

reeldess hiring and supervision of Ralston, and that Yhe city committed an employer intentional

tort by employing Ralston. The city eventually moved for snznntary judgment on all of Vacha's

claims. It asserted, among other,:things, that it was entitled to immunity under R.C. 4123.74

and/or R.C. 2744.02. Although the trial court granted the city sunimary judgine.rtt on Vacha's

claims for vicarious liability, it denied the city's motion for summary judgment on her remaiz7ing

claims. The tiial court found that there.were genuane issues of.material faot on those claims,

implicitly rejectfng the city's inmxnuhity dafenses. 1'ttrsuant to R.C. 2744.42(C); the city appealed

the trial court's denial of its irnmunity defenses, raising two assignmeznts of errar.

11.

ASSIGNMENT OF ERROR I

"T13E LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDC3EVILLE THE BENEFIT OF 11vITvIUNI'1'Y UNDER R..C.
CHAPTER 4123."

{^4} The city's first assignment of error is that the trial corn't erred in denying its

motion for summ.ary judgm.ent on Vacha's remaining clazrns because it was entitled to

immunity under R.C. 4123.74, wluchprovides tlaat.worker's compensation is an eniployee's

exclusive remedy against her employer for workplaoe injuries.. For ease of discussion, this

Court will address Vacha`s alainas based on the city's alleged negligenee and reeklessness

separately froxm ber employer intentional tort claim,

Negligent and ReCkless Hiring and Supereision

{lf5} The city first argued that it wag immune from liability for Vacha's claims for

negligent and reckless hiring and supervision of Ralston. R.C. 4123.74. provides that mnployers

Apx.'19



7echo are in full aamp7ianoe with their:04ation to.paY w®rker's compensatnom premiums "sha11

not be liable to. respond in damages" .for "any iti,jury =*** received,or coniracted by any

employee in the course of or arising out ctf htis empFo.yment[.]" The statute is a codifi.eation of

the principle set forth 9n Section 35, Article II of the Ohio Constitution tliat worker's

compensation benefits will be an employee's exclusive remedy against her eanployer €or

workplace injuries and provides, in part:

"Such compensation shall be in lieir of all other rights to **"' damages, for such
*** injuries '"** and any employer who pays the prelnium or oompensation
provided by law *** sh'all not be liable to respond in damages at corzunon law or
by statute for snch *** injttries[.]"

{f6} The philosophy bebind the exclusivity of the worker's compensation system is to

balance the competing interests of employer anat employee "`whereby employees relinquish

their commonlaw remedy and aceept lower benefit levels coupled with the greater assurance of

recovery and employers give up their common law defenses and are protected from unlimited

l'aability-"' Buo.ger v, Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoting Blankerrshtp v.

Cirzainnati Milacron Chemicals, Inc. (1982), 69 Ohio St.2d 608, 614,

{¶7} At the time Vacha was assaulted by Italston, R,C. 412101(C) dafined the ter.m.

"i.njury" for purposes of the worker's compensation act to include: "anY injury ^** received in
.:. ^

the courae of, .atad arising out of, the.injured empjoyee'.s eanployxnent" It further provided that_

6,K(i]niury'does . not inclixde ***[p]sychiatric oonditions except where the conditions have arisen

from an injury or occupational disease[,]" The Ohio Supreme Court has repeatedly oonstrued

this provision to mean that a psychiatric condition does not constitnte a compensable "injnry"

under the worker's compensati.on system unless it accompanies a physical injury. See, e.g.,

.111cCrone v. Bank One Corp., 107 Ohio St.3d 212, 2005-Ohio-6505, at paragraph one of the

syllabas; Kerans v. Porter Paznt Co. (1991), 61 ®hio St3d 486.
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{18} To eu.pport its motion for sumtzat'y judgment under R.C. 4123.74, the city pointed

to evidence that it was in fnll, coirpliance with the payments of its worker's comperasation

premiums and that Vacha had sustained an ".`3njutry" witlivn the nieaning of the worker's

compensation act because she bad applied for worker's compensatidn benefits and her claim

had been approved. It specifically pointed to evidence that the sexual assault had caused Vacha

to sastain both physical and psychological injuries, that she applied for worker's eompeatsation

benefits for those injuries, that her worker's compensation claim had been approved, and that

she was receiving permanent total disability benefits. Vacha admitted in her answers to

interrogatories and wheft deposed by defense counsel that she had sustained physioal injuxies

during the rape that included braises, muscle soreness, chipped taeth, and an injured right

shoulder. She testtfied that, after the rape, she "was so sore that [she] was bedridden for four

days" and that she had her shoiilder x-rayed flve days after the rape because 9he tbought that

Ralston had dislocated it. Vacha fiuther explained that she had been regularly seeing a

psychologist and a psychiatrist, who had prescribed an antidepressant and sleep aid, and that all

of those expenses are covered by her worker's compensation benefits.

N9} In opposition to the city's motion for suminary judgment, Vacha did not dispute

that the city was in full complianoe with the paymmts of its worker's compensation premiuans

or that her worker's compensatio.n claim had been approved for her to recsive permanent total

disability benefits for her injuries. Instead, she made a legal argument that her injury was not an

"injury" as that term is defined in R.C. 4123.01(C)(1). She did not argue that her worker's

compensation claim had been wrongly decided, however, nor did sbe oite any legal authority for

the underlying premise of her argainent that the same injury could fall within this de8nition for

purposes of qualifying for woxker's compensation benefits but outside of it for purposes of her
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employer:^s immuuity for.oivvl siaits. Ther•e is-but®ne:def+nifion afr"injnry" in'1g;C.-Chapter

'4123; if an euiployee's "irxjury" is couipensable within the work.ers' c.oznpensation•system, fJae

employer,ts•ciansequentlyI imrnune i'roni a cin+i.l• action by the.entployee fdr nbpgently or

reoklessly causing the injury.

{¶10}. V.acha relied primarily on distinguishable case law such as Kerans, supra, in

which the Court fdnnd that.R.C. 4123.74 did not bar Kera>xs' civil ®laiin against:lter eanployer

because she had sustained a purely psycholog'rcai in,jury that did not qualify for workers'

compensation benefits. 6i Ohio St.3d at 488-489.' 1'he Kerans court emphasized thai

employees who sFxffor purely psychological injuries caused by their ®mployes' negligence

would be Ieft without any.remedy if their only recourse were the workers' compensatlon system

for which they do not qualify:

"jljn order for this court to find that the workers' oompensation statate provi$es
the exclusive remedy for appellant's injury, we must find that it is. theoreticaliy
possible for her to recover under the statute, t.e., that she has suffered the type of
injury wluch is compensable under the statute." (Lmphasis sic:) 61 Ohio St.3d at
431, f1t.2,

{¶11} Likew.ise, in .i3unger, 82 ®hio St.3d at 465, it was critical to the court's decision

that Bunger's woxkers' coinpensation-.claim for purely psychological irzjuries had been dert.ied

bocause there had been nd physicai; compensable-"injury3'under R,C. •4123.01.(C). Because the

injuries sustained by Bunger aud Kerans did not satisfy the definition of "injury" under R.C.

4123.01(C)(1), those employees did not qualify for workers' compensation benefits and,

I Althoti.gh Vaoaha also Lelied on Prewitt v. Adexson Servs., Inc., 12th 17ist.No. 2007-09-2I8,
2008-Ohio-4306, we are not persuaded by its reasoning, wluch is at odds with a prior decision of
this Court. See Luo Y. Gao,,9th T3ist. No. 23310, 2007^flhio-959 (rejecting,tiie argument that an
"irljary" must be accidental to qualify for workers' compensation benefits, the basic preniise of
the Prewitt.decision).
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therefore, R.C. 4123.74 did not provide their employecs with immunity from their civil actions

for damages,

{T12} Those employers were not immune from liability for the etnployeas' injuries

beca.use the injuries were not contpensable within the workers' compensation system:

"If apsychological injury is not an injury aceordiang to the statutory definition of
`injury,° then it is not aniong the class of injuries from which employers are
immune from suit. Any other interpretatiotl is nonsensecal, and leads to an
untenable position that is unfair to employees." 82 Ohio St.3d at 465.

{113} Conversely, if an eanp3oyee's "injury" does qualify for workers' compensation

coverage, that remedy is exclusive and tlce employer is immune from civil action liability arising

out of an allegation that the employer was negligent or recltless in causing the employee's i.njury.

That is the only reasonable interpretation of the language of R.C. 4123.74 and 4123.01(C) and

any other interpretation would be unfaiT to the employer in the overall balance of competing

interests in the workers' coznpensation system.

{^14) Because it was not disputed that Vacha's injuries qualified for compensation

under the workers' compensation system and that she was, in fact, receiving purmanent total

disability benefits, thare was no genuine issue of material fact that the city was immune from

Vacha's claims for negiigent and reclcless fl7irting and supervision of Ralston. Therefore, the t.t7al

court erred in denying the.city's motion for summary judgment under R.C. 4123.74 on those

claitns.

Employer Intentional Tort Claim

{1115} Th^ city con®eded that an employee's claim for an employer intentional tort does

not occur in the course of or arise out of employment and, therefore, is not barred by R.C.

4123.74. See, e.g., Brady v. S'a, fety Kleen Corp. (1991), 61 Ohio St.3d 624, paragraph one of the

syllabus, approving and following Blankenship v. Cincinnttii Milacron Chernicats, Inc. (1982),
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69 Ohits St,2d 608. It •argued in ita, suminary judgment anotion, howa^ver, that Vacha could not

pcove that the city convnitted an employer intentional tort, citing the a®mmon:lawa,.standard..aat

forth in Fyffe v. Jeno `s, Ine: (1934 59 OYsi;Q°St:3fl 1'15:' 'I^e trial court fbund that there were

ganuine issues of materia'l-fact as to whether Vacha could establish a cornmon.law e.mployer

intent3onal tort claim against the oity.

(1[16} On appeal, the city does not argue that the trial court wrangly dete'ririined that

there were faetual issttes under the common law intentional tort standard. Instead, it argues that

this Court shoufd apply the more stringent standard for establishing an employer int:en.tional tort

set forth in R,C. 2745.01; because, since the trial conrt niled on the stunmary Judgerient motions,

the Ohio Supreme Court held that the statute is eonstitutionaS. See Kqminskt v. Metdl &-Wire

Prods. Co.;125 Ohi® St3d 250, 2010-Ohio^1027,

{117} Although the current version of R.C. 2745.01 was in effect- atthe tiine of Vacha's

injury, and it had not boeu declared uneonstetutional by this appellate court, the city did not

mention R.C. 2745.01 in its motion for summary Judgnietrt. The trial court had no authoraty to

grant summary judgment on a ground that the city failed to raise in its motion for summary

judgment. See Smith v. Ray Esser & Sons, Inc., 9th IOist. No. I OCA009798, 2011-Ohio-1529, at

¶14-17 (fully addresaing the impropriety of a defendantraising'the statutory.standp,rd for the first

time in, its sammaty judgm.ent reply brief). Therefore, the sity has failed to demonstrate that the

trial court erred in denying it sununary jud@nent on Vacha's employer intentional tort claim.

{4W18} 'l'he city's first assignment of error is sustained ia^sofar as it challenges ffhe tcial

eourt's denial of its motion. for summary judgment on Vacha's claims for the negligent and

reckless Jiiiing, employment, and supennsion of Ralston, as alleged in counts two and four of her

amended compla'snt. To the extent that the city challenges the denial of summary judgment on
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Vacha's employer intentional toi°t clU'i, as alleged in count five of her complaint,

assig[nnent of error is overrmaled.

e fixst

ASSIGNMET, OF ERROR Il

'THE LOWF.R COURT ERRED WHEN IT DENIED TEi.I?. APPELI..A.NTlCITY
OF NORTl3 RIDGEVILLE THE BBNEb'TT OF IMIvICJIdITX UNDER R.C.

CHAPTER 2744."

(,J19} The city also argues that the trial court erred in denying its motion for snmmary

judgment on Vacha's employer intent'ional tort clairn because it was entitled to itnmunity under

R;C. 2744.02. According to the city, it is immune from civil aotions seeking to recover damages,

except as provided in R.C. 2744.02(I3), none of which apply her®.. Vacha tesponded 'an

opposition to the sumrnary judgnaent motion and argned, among other things, that R.C.

2744.09(13) explicitly provides that R.C. Chapter 2744 political subdivision tort immunity does

not apply to "[c]ivil actions by an einployee *^* against his politioal subdivision relative to any

matter that arises out of the employment relationship between the employee and the political

subdivision[.]"

{120} The city maintained that, as a znatter of law, the "civil actions" that are within the

scope of R.C. 2744.09(B) do not include employer intentional torts, It relied on a line of cases

including Ellithorp v..,.8arberton City School l)ist., Bd. of.Edn,, (7uly 9, 1997), 9th Dist, 1*Io.

18029, 'in which tlris Court held that an employer intentional tort claim does not fa11 within R.C.

2744,09(B) because "[aln employer's intentional tort against an employee does not arise out of

the employment relationship, but ooours outside of the scope of employment.'° , Id., citing Brady,

61 Ohio St,3d at paragraph one of the syllabus.

{1{21} Since Ellithor,pwas decided, the Ohio Supxemc Court decided Penn Traffac Co. v.

A177 tns. Co., 99 Ohio St3d 227, 2003-Ohie-3373, in which it determined that an employer's
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intantiomsl tarts fall vr tbin an ex.clusion•in tthe.MpjoYer's commerciai gensr•al liability insurance.

policy for ?njuries to an.,employee that arise out of or vt the course of employcnent, id, at ¶3'8 and

42. Duringats examination of this;poliay:exclusiom> the..court d'istinguisTie3 its reasoning• from

Brady, Rlankenshi,p, and other worker's compensation cases about whether employer intentional

torts occcur wittun the scope of the employment relationship and/or arise out of or in the course of

employment, .emphasizing the significance that those decisions arose within the context of the

woxk.er's cAmpensation system. Id. at ¶39-40.

{122} Aftei the Ohio Supreme Court decided Penn Trafiic, this Court was asked to

reexatnine its Ellfthorp decision- 5ee Buck v. Retntndervllle, 9th 3?ist. No. 25272, 2010-Q1vo-

6497. In Buck, at ¶16;. this.:Couat explioitly ovetruleil Ellithorp to the extent that it held that a

political subdivision employer's intentional tort oau.never be subject to the imm.unity exelusion

of R.C. 2744.09(B), This Court conciuded "that a claim by the employee of a politi.cal

subdivision against the political subdivision for its intentionally torfious conductmay constitute a

`civil action[ ]***aelative to any mattei"tltat'arises outof the empioyment relationship betweea

tlae employee and the political subd'svision' under Section 2744.09(B)." I(L at¶10.

{123} Because Vacha's employer intentional tort claim may constitute a claim within

the scope of !R.C. 2744.09(B), tbq city failed to establish that it. was entitled to .sumnnnry

judgment on that claim based on the immunity provisions of R.C: Chapter 2744. Consequently,

the trial court did nbt-err••in denying-4t, summary judgment on tbat basis. The oity's second

assignment of error is ovemuled.

{T24} The city's firstassignment of error is sustained to the extent it cballenges the.trial

court's denial of its motion for summarp judgment on Vacha's claims for negligent and reclcless
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hiring and supervision of ltalston, The rem®inder of its first assignment of error, as well as its

second assignment of error, are overul.ed. The judgment of the Lora1nCounty Court of

Common Pleas is af5rmefl in pai't and reversed in part and the cause is remanded for further

pmceedings eonsistent with this opinion.

Judgment affirmed.in part,
reversed in part,

and cause z'einaraded.

There were reasonable grounds for this appeaL

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Lorain, State of Ohio, to c=y this judgment into execution. A cectified copy ®f

it is journal entry shs1Y constitazte the mandate; prsu uant to App.R 27.

Immediately upon the filing hereof, this document shall constitute the joucna2 entry of

jndgment, and it sball be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R 22(E). The Cle$k of th,e Conrt of Appeals is

instructed to mail a notice of entry of this judgment to the parGies and to make a notaHon of the

mailing in the doeket, pursuant tv App.R., 30.

Costs taxed to both parties equally.

CLAIR E. DICKINSON
FOR'IBE COURT

DICKINSON, P. J.
BELFANCE, I.
CONC
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CARR J, .
CONCURS IN PART VD DIS NT'S II3 pART SAYI2dG

{¶25j I respec.̂ tfully dissent from. the mejorlty's conclusion that Vacha's empissysr

intentional tort claim may fall within tlte seope of R.C. 2744.09(B) and that, therefore, t'he city

was not entitled to swnmary judgment under the immunity prov.isions of.R,C. Chapter 2744. As

I stated in my dissenting opinion in Buck v. ldemirader•ville, 9th Dist. No. 25272, 2010-Ohio-6497,

at ¶18, I believe that polfstioal subdivisions are irnmuzie fron7 employsr intentional tort clainas, as

held by this Court in Ellithorp v. Barberton City School Dist. Bd. ®f Edn. (July 9,1997), 9th aDist.

No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-®hio•4454, at 16. Por that

reason, I would sustain the city's second assigninent of error. I concur in the rePainder of the

majority opinion.

APPFARA'A1CE3•

JOHN T. MCCLANDRICIi, JAMES A, CLIME,R, and FRANK H. SCIALDONE, Attomeys at

Law, for Appellant.

ANDREW CRITE3, Law Direotor, for Appellant.

JOHN HILDERBRAND, SR., Attomey at Law, for Appellee.
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Under S. Ct. Prac, R. 4.1, the City of North Ridgeville notifies this Court that the Ninth

District cer6fied a confli.ct over the following proposition of law: Does R.C. 2744.09 create an

exception to Political Subdivision Tmmunity for intentional tort claims alleged by a public

employee? A copy of the Court's Journal Entry Certif$dng a Conflict is attached as Ex. "1."

This Ninth District's merits opflnion (Ex. "A") conflicts with several appellate districts,

including the twelfth district, tenth district, sixth district, and the fifth district. Williams v.

McFarland Properttes, L.L.C. (12th Dist.), 177 Ohio App.3d 490, 895 N.E.2d 208 (Ex. "B");

Zieber v. Heffeonger (5th Dist.), 2009 Ohio 1227, ¶29 (Ex. "C"); Coats v. City of Columbus

(10th Dist.), 2007 Ohio 761 (Ex. "D"); and Villa v. Vill. of Elmore (6th Dist.), 2005 Ohio 6649,

¶36. (Ex. °E")

ly submitted,
r
SKIN & RYDER CO., L.P.A.

^ r
JOHN T. 44CLAWRICH (0021494)
JAMES A{ CLj^ER (0001532)
FRANK H. SCIALDONE (0075179)
100 Franklin's Row
34305 Solon Road
Cleveland, OH 44139
(440) 248-7906
(440) 248-8861 - Fax
Email: imclandrich@,mlaw.com

iclimer(â,mrrlaw.com
fscialdone @mrrlaw.eorn

Counsel for Defendant/Appellant City ofNorth. Ridgeville
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A copy of the foregoing Notice that the Ninth District Has Certifred a Conflict was

served on August 3, 2011 by depositing same in first-class United States mail, postage prepaid,

to the following:

John Hildebrand, Sr, Esq. Charles Ralston, A543443
John P. Hildebrand Co., LPA Grafton Correctional Institution
21430 Lorain Road 2500 South Avon Belden Road
Fairview Park, OH 44126 Grafton, OH 44044

Attorney for Plaintiff/Appellee Lisa Vacha^ Defendant Pro Se

JOHN T. IOL^RICH (0021494)
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^^^FT^ OF APPEAL
TATE OF OHIO:..o,. ).

}ss: . ,
COUNTY4, LORAT ' c ^4 CO j.ylY^^

2011 JUl.?=l _ P
^::-: '

C E K 06 COMNiOKpppe
A P ^F^"

V.

'6TORTH RIDGEVILLE, OHIO (CITY

^F)

Appellant

IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

C.A. No. 10CA009750

JOURNAL ENTRY

Appellant has moved, pursuant to App.R. 25, to certify a conflict between the

udginent in this case, which was journalized on May.23, 2011, and the judgment of the 12th

istrict Court of Appeals in Williams v. McFarland Properties, L.L.C., 177 Ohio App.3d

901 2008-Ohio-3594, as well as the judgments of the 5th, 6th, and 10th Appellate Districts

'n Zieber v. Heffetflnger, Sth Dist. No. 08CA0042, 2009-®hio-1227; Villa v. Elmore, 6th

ist. No. L-05-1058, 2005-Ohio-6649; and Coats v. Columbus, 10th Dist. No. 06AP-681,

007-Ohio-761. Article N, Section 3(B)(4) of the Ohio Constitution requires this Court to

ertify the record of the case to the Ohio Supreme Court whenever the "judgment is in

onflict with the judgment pronounced upon the same question by any other court of appeals

n the state[.J" Appellee has responded to the niotion and acknowledges that there is a

onflict between the districts,

Moreover, Appellant correctly notes that the certified issue is already pending before

e Ohio Supreme Court in a discretionary appeal from the 8th Appellate District in

upreme Court Case NO. 2010-1561, Darrell Sampson v, Cuyahoga Metropolitan Housing

uthority. The Supreme Court has also accepted a discretionary appeal froApx^32Court in



7oumal Entry, C.A. No. 10CA009750
Page 2 of 2

upreine Caurt Case No. 2011-0258, Jeffrey Buck v. Reminderville, which is being held for

e decision in Sampson. Therefore, we find that a conflict of law exists bctween the

udginent in this case. and the judgments of the 5th, 6th, l0eh, and 12th,Districts on the

ollowing issue:

"Does R.C.. 2744.09 create an exception to Political Subdivision Iminura.ity for
intentional tort claims alleged by apublic emplayee?

^ oncur:
^Belfance, 3.
^Dickinson, T.
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^OURT OF APPEALS
I F ![.E[l

STATE OP OHlO

COT7N'T"Y-.,CkP LOR,.41A1

LISA VACAA

Appellee

D '.... .. . 4:1I11`1^^

V. 3t3a A['PEd

NORTH RlDC3EVTL.LE, OHIO {CTI"I' OF),
®t a1,

Appel3ants

Datedi Maq 23, 2011

DB^

-NINTIi 3UDI,. I7T5TiZICT
^i^iY' 23 1•P 12^:^^?,

Gl 'CS>6+ ]p^Gl f?l'.^`' A009750
fi^' ;'•fti !'.^, i{ fJ tt^ ^{+%.

LRffV$TfWiJ:i5fizlvIENT
fiN'rHRI3D IN TM
COURT OF COMMON PLRAS
COUNTY OF LORAIN, OHIO
CASENo. O8CV156999

E RY

Per Canani.

{¶]} Appellant, the city ofNorth Ridgeville, appeals fmm a judgment of the Lorain

County Conrt of Common Pleas that denied its motion for summary jatdgtn.ent oii its defbnse that

it was irmnune from civit liability to its former employee, Lisa'Vaoha, 'l'tus Court a£fiims in part

and reverses in part.

1.

{¶Z} On June 2, 2006, I,isa Vacha was raped by acoworker,.Char7es Ralston, while she

was workang a shift with him at the French Creek Wastewater Treatment Plant, which is owned

and operated hy the olty of North Ridgeville. Shortly after the incident, Vaeha applied for

worker's compensation benefits, seekzng recovery far the physical and psychological injuries

that she sustained in the attacdc. Although the speeifie details of her worker's compensation

claim are not clear from the rec®rd, Vaoha's application was approved and she was granted

perm.anent total disability benefits.
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{13} Vacha later filed this action agaanst the city, alleging that it was liable for 'lier

injuries that resulted froin the rape, on theories that included vicarious liability, negligetat and

reckless hiring and supoi-uision of Ralston, and that the city c.ommitted an employer intentional

tort by employing Balston. The city eventually moved for summary judgment on all of Vacha's

claims. It asserted, among nther„tlsings, that it was entitled to immunity under R.C. 4123.74

and/or R.C. 2744,02. Although the trial court granted the city sumttsary judgLnent on Va.cha's

claims for vicarlous liability, it denied the city's motion for surmnary judgdnent on her remainfng

olaims. The trial eoiut found that there were genuine issaes of material faot on those claims,

implicitly rojecttng the city's immuriity defenses. Pursuant to R.C. 2744.02(C), the eity appealed

the trial court's denial of its immunity defenses, raising two assignments of error.

II.

ASSTCxNMENT ®F1E12ROR I

"THE LOWER COURT ERRED WHEN I'I' DENIED THE APPELLANT/CTTY
®F NORTH RIDQEVILLE THE EENEFIT OF IMMUNITY UNDER R.C.
CFTA1'TER 4123,"

{J[4} 'fhe city's first assignment of efaor is that the trial court erred in denying its

ruot'son for summary judgm-ent on. Vacha's remaining cildrrts because it was enti=fled to

immunity under R.C. 4123.74, which,provides that worker's compensation is an employee's

exclusive remedy against her employer for workplace injuries. For case of discussion, this

Court will address Vacha's cla3tus based on the city's alleged negligence and recklessness

separately from her employer intentional tort olaiin.

Negligent and ReclKless H'iring and Supervision

{¶5} The city first argued that it was immune from liability for Vacha's claims for

negligent andreckless hiring and supervision of Ralston. R.C. 4123..74.provides that employers
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who arein full,compliatwe with their:obkgation topa.ywerker's conapensatiom premiuras 6Ssball

not be liable to. t°sspond in cla3nages" ,'for "any irsjuay `*+* received at contracted by aiiy

eanployee in the.oontse of or arising out e$f liis employment[,]" 'Ibe .sta.tute is a codificatd.a.ca t,f

the principle set forth ut Se.ction 35, Article II of the Ohio Constitutaon that •worlcer's

compensation benefits vafll. be an employee's exclusive rent®dy against her em.ployer for

workplace fnjuries and provides, in part:

"Such compensafion shall be in lieu of all other rights to *** damages, £or such .,.

**+ injuries *** and any employer who pays the premium or compensatiors

provided by law *** s1h11 not be iiabie to s°espond in damages at common law or
by statute for such *** iujtu°ies[.]"

(16) The pltilosophybel2iud the exclusivity of the worker's compensation syststrr is to

balanoe the competing interests of emplcyer and emplcyee "`whereby employees relfnrp^uish

their commonlaw remedy and accept lower benefitlevels coupled with the greater assurance of

recovery and employers give up their common law defenses and are protected from nnlimited

liability."' Bunger v, Lawson Co. (1988), 82 Ohio St3d 463; 465, quoting Bdankenship v.

Cncinnaii Milacron Chemicals, Inc. (1982), 69 Ohio St.2d 608, 614.

t¶7} At the time Vacha was assaulted by Italston, R.C. 4123.01(C) defined the twm

"injury" for purposes of the worker's compensation act to include: "any injuay *** received in

the course of, atad arising out of, the injured eiuploye.e's employment" It fiuther provided that

[i]njury" does not include ***[p]sychiatric conditions except where the condit'tons have azisen

from an injury or occupational disease(.)" The Ohio Supreme Court has repeatedly constraed

this provision to mean tha.t a psychiatric condition does not constitute a compensable "injury"

under the worker's compensation system uriless it accompanies a physical injary. See, e.g.,

McCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Oliio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint do. (1991), 61 Ohio St.3d 486.
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{18} To support its motion for suanmacy judgment under R.C. 4123.74, the city pointed

to evidence that it was in fcall ®omp3iance with the payments of its worker's compensation

premiunts and that Vacha had snstained an 'tinjury" within the meaning of the worker's

oompensaflon aot because she had applied for worker's compensation benefits and her clairn

had been approved. it specifically pointed to evidence that the sexual assault had caused Vacha

to sustain both -physicai and psychological injuries, that she applied for worker's oompensation

benefits fvr those injuries, that her worker's compensation claim had been approved, and that

she was reoeiving pe.mlanent total disahi.lity benefits. Vacha admitted in her answers to

'snterrogatories and when deposed by defense counsel that she had sustained physical injuries

durfng the rape that included bruises, muscle soreness, chipped teeth, and an injtared right

shoulder. She testified that, after tho rape, she "was so sore that [she] was bedridden for four

days" and that she had her shoiifder x-rayed five days after the rape beoause she thought that

Ralston had dislocated it, Vacha ftarther explained that she had been regularly seeing a

psychologist and a psychiatrist, who had prescribed atz antidepressant and sleep aid, and that all

of those expenses are coverod by her worker's compensation benefits.

{¶9} hY, opposition to the c'aty'a motioa for sumriiary jn8ginent, Vacha did not dispute

that the city was in fuV compJaance with the payments of its worker's oompensation premiums

or that her worker's compensation claim had been approved for her to receive permanent total

disabilitybenefits forher injuries. Instead, she made a legal argument that her injury was not an

`Ynjur,y" as that term is defined in R.C. 4123.01(C)(I). She did not argue that her worker's

compensa5on ®Ia3an had been wrongly decided, however, nor did she cite any legal authority for

the underlying premise of her argumenf that the.same injury couid fatl within this definition for

purposes of qualifying for worker's compensation benefits but outside of it for purposes of her
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errzployeD'^ irtpnunity for oivsl suits. Tisere„is but oneadefttutiom ®fr"arijury" in 1Z;c-:Chayat®t

4123; if an employsa's "injury" is compeasable within the workers' cor®pensatson-systomm, $he

employeris•consequentby"inmruaae horra a ciuil action by the,earipl®.yee•fdfneglitently ®r

recklessly carzsing tha najury.

1110) Vacha relied primarily on distinguishable case 1aw saeh as ICerans, supra, in

which the Court found that 1t.C. 4123.74 did -not bar Kerans' civil claim against:ber employer

because' she had sustained a purely, psychologica( injury that did not qualify for workers'

cornpe.neation benefits. 61 Ohio 8t.3d at 488-489 R The Keranr court emphasized that

employees who su(fer purely psychological injuries caused by their employers' negligence

would be left vri.thout any remedy if their only reoourse were the workers' compensation system

for which thay do not qualify:

`°[fjn order for this court to find that the workers' oompensation statute.provides
the exclusive remedy for appeltaat's injutp, we must find ,that it vs theoretically
possible for her to recover under the statute, i.e., that she has suffered the type of
injurpwhichis compensableunderthe statute" "(Emphasis sic:) 61 Ohio St.3d at

431, tta.2.

(¶11} Likewise, in Bunger, 82 Ohio St.3d at 465, it was critical to the court's decision

that Bunger's workers' compensation.claim for purely psychological in:jsrries had been dereied

because there b,a.d beoza no physical; compemsable"injury" under R.C. 4123.01(C). Beeause the

irqjuries sustained by Bunger and Kerans did not satisfy the defrnition of "injury" under R.C.

4123.01(C)(1), those employees did not qualify for workers' coenpensat'ton banefits and,

Altb,ough Yacaba also relied on I'rzwitt v. Alexson Servs., Inc., 12th. Dist. No. 2007-09-21,8,

200$-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of

this Court. See Luo v. Gao, 9th D'zst No. 23310, 2007-Ohio-959 (rejecting,the argument that an

"injury" must be accidental to qualify for workers' compensation benefits, the basic premise of

the Prewakdecision).
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tberefore, R.C. 4123.74 did not provide their employers with ianinunity from their civil actsons

for damages,

{¶12} Those emplayers, wera not immune from liability for the employees'. injuries

because the injuries were not conrpensable within the wozkars' compensation system:

"If a psychological injury is not att injury accoaxiing to the statutory definition of
'inJury,' then it is not among the class of injurees from which employers are
immune fimm suit. Any other intarpretation is nonsensical, and leads , to an
untenable position that is unfair to employees." 82 Ohio St.3d at 465.

{1113} Convtxsely, if an employee's "injury" does quatify for workers' cornpensati.on

coverage, that remedy is exclusive and the employer is ivsnaune from civil action liability arising

out of an allegatton that the employer was negligent or reckless in causing. the employee's injury.

That is the only reasonable interpretation of the language of R.C. 4123.74 and 4123.01(C) and

any other intetpretation would be unfair to tbe employer in the overall balance of competing

interests in the workers' compensation system.

{114} Because it was atot disputed that Va.oha's injuries •qualifed for compensation

under tlse workers' compensation system and that she was, in fact, receiving permanent total

disability benefits, there was no genuine issue of material fact that the city was itamuae fxom

Vacha's claims for negligent and reckless hiring and supervision of Ralston. Therefore, the triai

court erred in denying the city's motion for sumtuary judgrnent under R.C. 4123,74 on those

clairns.

Employer Intentional Tort Claim

{¶15} The city conceded that an employee's claim for an employer intentional tort does

not occur in the course of or arise out of employment and, therefore, is not barred by R.C.

4123.74. See, e.g., Brady v. Sc{fety,KTeen Corp_ (1991), 61 Obio St.3d 624, paragraph one of the

syllabus, approving and following Blonkenshtp v. CincBnnatl M%lacron Chemicals, Inc. (1982),
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69 Obi'b St,2d b08. It •argued in its; snrnmiasy jndgtnent motlon, however, that Vacha .corald not

prove that the city committed an employer sntetitional tort, citing the common 3aw.standard_ set

forth in ffe V. Jeno's, Yryc.
(IRV^J"59 02tiiio^St'.3'd'125.' TAetrial court found that there were

genuine issues of matexidl-faot as to whetber Vacha could establish a coazmton. law employer

iatentionat tort olaim against the city:

(¶16} On appeal, the city does not argue that the trial court wrongly deteiiriineci that

there were faetual isstaes under the common law intentional tort staridard. Instead, it argues blzat
^.,.

this Court should apply the more stringent standard for estabDishing an employer intentional tort

set forth in R.C. 2745.01; because, since the trial court iuled on the sumcnaryjudgectent motions;

the Ohio' Supreme Court held that the statute is constitutional. See
KSarninskd v. Metal &'Wzre

Prods. Go.;125 Ohio St;3d 250, 2010-Ohio-1027.

{4117} Althongh the oure'ent vexsion of R.C. 2745.01 was in effect at the tiine of Yaoha's

in.jury, and it had not been declared uneonstitutional by this appellate court, the city did not

mention RC, 2745.01 in its motion for suinmary judgment. The trial conrt had no author•ity to

grant summay judgtnent on a ground that the city failed to raise in its m®tion for sninrn.ary

judgment. See Smith v .RRay Esser •& Sons, Inc., 9th T)ist No. 10CA009798, 2011-Ohio-1529, at

114-17 (fiilty addressing the improprioty of a defendant rai.sing the statutory.standard for the first

time in its smrmaary judgment reply brief). Therefore, the c'
sty has failed to demonslsate that the

trial c®urt erred in denymg it sim+mary judgment on Vacha's employer antentional tort olaim.

{¶18} The oity's first ass3gament of error is sustained insofar as it challeages the ttial

oourt's denial of its motion. for summary judgment on Vacha's ciaims for the negligent and

recitless hiring, etnployment, and supervssion of Ralston, as alleged in counts two and four of her

aznended eomplaint. To the extent that the city challenges the denial of summary judgment on
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Vacha's employer intentional tort claim, as atleged 'an ®ount five of her complaint, the fixxst

assign.ment of ezror is overruied.

togSIGNl4'IM ^,3F ERR®E: II

"TIIE L®WEIZ COURT ERRED WHEN IT DT;TIT.ET3 THE APP}3LLA.NT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IIvIIvIUNITY UNDER R.C.
CIIA.pTER 2744."

{If19} The eity also argues that the trial court erred in denying its motion for summary

judgment on Vacha's employ®r intentional tort claim because it was entitled tq immunity under

R.C. 2744.02. Accarding to the city, it is immune from civil actions seeldng to recover damages,

except as provided in R.C, 2744.02($), none of which apply hera. Vacha responded in

opposition to the summary judgment motion and argued, among other things, that R.,C.

2744.09(B) explicitly provides that R.C. Chapter 2744 political subdivision torf immunity does

not apply to "[clivil aotions byan employee *** against his political subdivision reiative to any

matter that adses out of the employment relationship between the employee and the political

subdivision[.]"

{120} The city maintained tltat, as a matter of law, the `bivil actions" that are within the

scope of R.C. 2744.09(E3) do not include eriiployea' ii'iterAtional totts. It retied on a line of cases

including ElliPkorp v, Barberton City School T3ist,. Bd. of.Edn., (July 9, 1997), 9th Dist. No,

i8029, in which tl>3s Court held that an ecnployer intentional tort claim does not fall within R.C.

2744.09(B) beoause "[aJn employer's intentional tort against an enmployee does not arise out of

the employment relationsbip, but occurs outside of the scope of eiuployment", Id., ci.ting Brady, '

61 Ohio St.3d at patagraph one of the syllabus.

11(21} Since EZlfthorp was decided, the Ohio Suprome Court decided Penn Trqffic Co. v.

AIXt Ins. Co„ 99 Ohio St.3d 227, 2003-Ohio-3373, in which it determined that an employer's
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i n t o n t i © n a l j o r t s . f a l l witivn arl emlusitin 3n the..emplrxyer's zsomrsicroiat general3iability insearata.ce

policy for injuries to an,®mployee that,arise out of or in-the course of employment. Id. at 138 and

42. I?aring;its examination of this:pol'acy:exclusion; the..court.tii.stinguis}aed its reasoning frorxi

Brady, Blankenship, and other worker's compensation cases about whether employer intentional

torts occur within the scope of the employment relationship and/or arise out of or in the course of

em.ployrnent,.eanphasizing the signifioance that those decisions arose within the context of the

worker's compensation system. Id. at ¶39-40.

{¶22} A$er the Ohio Supreme Court decided Penn Traf,Jic, this Court was asked to

reexamine its EZllthorp deeision. See Buck v. ReRtunderville, 9th Dist No. 25272, 2010-Ohio-

6497. In Buck, at ¶16;. this:Court .explic'itiy overraieil gllithorp to the extent that it held that a

political subdiviaion employer's intentiortal tort oan.never bo subject to the immunity exclusion

of R.C. 2744.09(B). 'I'his Court concluded "that a olaim, by the employee of a politioal

subdivision against the political subdivision for its intentionally tortious conduct may constitute a

`civil action[ J^** relative to any matter that, aeises out of the employment r.elationsbip between

the employee atAd the political subdivision' under 8edion 2744.09(B)," Id, at ¶10.

$¶22} Beoause Vaoha's employer inteirtional tort claf'n may constitu.te a elattn 'cvitfiiili

the scope of R.C. 2744.09(B), the eity failed to establigh that it. was entitled to •swnrnaiy

judgment on that claim based on the immunity provisions of RC. Chapter 2744. Consequently,

the trial court did nivt.:srr^in denl,+ingit, summary judgment on that basis. The city's second

assignnaent of cn'or is ovemzled.

{¶24} The city's first assignment of error is sustaiued to the esetent it challenges the trial

court's denial of its motion for s'ummary judgment on Vaclxa's claims for negligent and reckless
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hiring and supervision of Ttaistosi The remainder of its first assignment of eri°or, as tvei3 as its

second assignment of error, ate ovemcied. The judgznent of the Lorain Cowrty Cotrt of

Common Pleas is affixrned in part and reversed 'vr part and the cause is remanded for fiarther

prooeedings consistent with this opinion.

Judgtrtertt affirmed in part,
reversed ir.i part,

and cause reman^ded.

There ware reasonable grounds for this appea(.

We order that a special mandake issue out of this Court, directing tlie Court of Comsnon

Pieas, County of Lorain, State of Ohio, to cafry this judgment into exeaution, A certi'fied copy of

this journal entry shall constitute the mandatc, pursuant to App.R. 27.

Immediately upon the filing hereof, this document sball ccrostitute the journal entry of

judgment, and it shaU. be file stamped by the Clerk of the Court of Appeals at which tirne th.e

period for review.shall begin to run. App.it. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of enh'y of this judgment to the parties and to make a notation of the

mailing in the doGket, pursuant to App.R. 39.

Costs taxed to both parties equally.

CLAIIt E. DICKINSON
FOR THE COURT

I)ICKINSON, P.S.
BELFANCE, S.

DILC-UR
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CARit, J.
^ONCLIRS CN PAR T AND DISSENTS TN FART ^AYIl TG°

{125} I respeetfu9ly dissent from the xnajority's conclvsiozz that Vacha's emPIoyer

intentional toit claim may fall within the scope of R.C. 2744.09(B) and that, therefore, ttze city

was not entitled to suuunary judgment under the immunity provisions of R.C. Chapter 2744. As

I stated in my dissentin8 opinion in Buak v. Jtemindervelle, 9th Dist. No. 25272, 2010-Oliio-6497,

at ¶18, S believe that political sttbdiv'isions are vmmttne from employer iratentionat tort cldra,s, as

held by this Court in Ellithorp v. Barberton City School Dist. Bd. of Edn. (July 9,1997), 9th Dist.

No. 18029, and Dolir v. 7'arlmadge, 9th Diat. No. 21803, 2004-O12io-4454, at 16. For that

reason, I would sustain the_city's second assignment of error. I concur in the remainder of the

majority opinion,

AFPB^ R^-.',

7OaN T. MCCL.ANDRICIiy J?,MES A. CLIM]ER, and FRANK H. SCIALDONE, Attorneys at
Law, for Appeliant.

ANDREW CRITES, Law Director, for Appellant.

JOHN HILDERBRAND, SR., Attomey at Law, for.Appellce.
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Background: City employee brought action against
city, alleging intentional tort in seeking to recover
for injuries sustained when he was burned while at-
tempting to repair a downad electrical transfonncr.
Bureau of Workers' Compensation filed complaint
against city, seeking subrogation. The Court of
Common Pleas, Butler County, No.
CV2005-09-3061, enterod sumtnary. judgment in fa-
vor of city. Employee appealed.

IHoldings: The Court of Appeals, William W.
Young, J.; held that:
(1) city was immune from liability on employees
intentional tort claim, and
(2) employoe failed to establish standing to appeal
,grant of citys summary judgment motion against
Bureau of Workers' Compensation.

Affrrmed.

West Headnotes
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30XV1(P) Trial D® Novo
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30k893(l) k. in General. Most
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Appellate court's review of a trial courts ruling
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on a motion for summary judgment is de novo.
Rules Civ.Proc., Rule 56(C).

12] Judgment 228 ^185(2)

228.ludgment
228V On Motion or Sutnmary Proceeding

228k182 Motion or Other Application
228k185 Evidence in General

228k185(2) k. Presumptions and
denofProof. Most Cited Cases

Sur-

All evidence submitted in connection with a
motion for summary judgment must be oonstraed
most strongly in favor of the party agautst whom
the motion is made. Rules Civ.Proc., Rule 56(C).

[3] Jndgment 228 C=^185(2)

228 Iudgment
228V On Motion or Summary Proceeding

2281<182 Motion or Other Application
228085 Evidence in General

228kl85(2) k. Presumptions and Bur-
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To prevail on a motion for summary judgment,
the moving party must be able to point to eviden-
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as to any material fact and that the moving pariy is
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moving party must then present evidence that some
issue of material fact remains to be resolved, Rules
Civ.Proc., Rule 56(C).

141 Electricity 145 C=17

145 Electricity
i45kl2lnjuries Incident to Production or Use

145k17 k. Companies and Persons Liable.
Most Cited Cases

City was immuhe from liability on city em-
ployee's intentional tort claim seeking to recover
for injuries sustained when he was burned while at-
temptipg to repair a downed electrical transformer.
R.C. § 2744.02.
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Sta2utory exemption from the general grant of
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tentional-tort claims. RC. § 2744.02, 2744.09(B).
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hours, conditions, or other terms of employment
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413 Workers' Compensation
413XX Effect of Aet on Other Statutory or

Common-Law Rights of Action and Defonses
413XX(B) Action by Third Person Against

Employer
413XX(B)l In fleneral
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City employee suing city for intentional tort
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grant of city's summary judgment motion against
Bureau of Workers' Compensation, which had
sought subrogation; employee failed to respond to
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ciry's argument on appeal that employee.ltad no
standing, and trial court's decision did not impede
empl.oyee's ability to pursue his intentional-tort
claim against the city on appeal. R.C. §§ 2744,02,
4123.931.
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rather than a remote consequence of the judgment.
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grieved
30k151(l) k. In General. Most Cited

Cases
To have standing to appeal, the person must be

able to show he has a present interest iti the subject
matter of the litigation and that he has been praju-
diced by the judgment of the lower court.

[11} Appeal and Error 30 C=^901

30 Appeal and Error
30XVI Review

30XV1(G) Presumptions
30k901 k. Burden of Showing Error. Most

Cited Cases
The party seeking to appeal bears the burden of

establishing standing.

**210 Clayton G. Napier, Timothy R. Evans,
Hamilton, for appellants.

Freund, Freeze & Arnold, Gordon D. Arnold,
Dayton, for appellee, McFa"rland Properties.

Dinsmore & Shohl, Gary Becker, Cincinnati, for
appellee, pity of Hamilton.

Benjamin W. Crider, Columbus, for appellee, Ohio
Bureau of Workers' Compensation.

Frank Leonetti IIT, Cleveland, for appellee, Butler
County Behavioral Health.

W3LLIAM W. YOUNG, Judge.
492 {¶ 1) Plaintiff-appellant John Williams

Sr, appeals a decision of the Butler County Court of
Common Pleas granting summary judgment to de-
fendant-appellee the city of Hamilton, in an em-
ployeT-intentional-tort action. Appellant also ap-
peals the trial court's decision granting summary
ju4gment in favor of the city and against the Ohio
Bureau of Workers' Compensation.

{¶ 2} In 2004, appellant was a lineman for the
city's Electrio Distribution Department. On Septem-
ber 27, 2004, appellant was injured when he was

Page 3

bumed while attempting to repair a downed trans-
fonner located at University Boulevard and Lincoln
Avenue in Hamilton, Obio. Appellant filed a. com-
plaint alleging several claims against several
parties, including an intentional-tort claim against
the city. Spacifically, appellant alleged that the city
had knowledge of a dangerous condiHon, a mal-
fimctioning and defective pieoe of electrical equip-
ment; *493 failed to use proper safety devices and
techniqaes; failed to wam appellant of the danger;
and failed to supervise appellant's actions.

{¶ 3} The city moved for summary judgment
against appellant on the ground that under R.C.
Chapter 2744, it was irnrnune from liability for
damages caused by an intentional tort, The city also
moved for summary judgment agaiast the bureau.
On May 2, 2007, the trial court granted the city's
motion for summary judgment against appeIlant on
the ground that the city was immune from liability
under R.C. Chapter 2744. On7une 25, 2007, the tri-
al court granted the city's motion for summary
judgment against the bureau as follows. "The
Workers' Compensation statute [R.C. 4123.937)
does not express[ly] impose liability on a political
subdivision for employer intentional torts. In addi-
tion, the statute does not grant the Bureau greater
rights than those availablc to [appellaafl.
[Appellant] is not entitled to any recovery from tlte
City of Hamilton; therefore, there is no valid claim
to which the Bureau may be subrogated."

(Q 4) Appellant appeals, raising two assign-
ments of error.

{¶ 5} Assignment of error No. 1:

{l 6} "The court erred in granting summary
judgment to the city of Hamilton against John and

Melissa [appellant's wife] Willlams."

[1][2][3] {¶ 7) This court's review of a trial
court's ruling on a motion for sunmmary judgment is

de novo. Broadnax v. Greene Credit Serv. (1997),
118 Ohio App.3d 881, 887, 694 N.E.2d 167. Sum-
mary**211 judgtnent is appropriate when there are

® 2011 Thomson Reuters. No Claim to Orig. US Gov. W orks.
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no genuine issues of material fact to be litigated,
the moving party is entitled to judgment as a matter
of law, and reasonable minds can come to only one
conclusion, and that conclusion is adverse to the
nonniovtng party. Civ.R. 56(C); Smith v. P'ive

Rivers MetroParks(1999), 134 Ohio App.3d 754,
760, 732 N.E.2d 422, All evidence submitted in
connection with a motion for summary judgment
must be construed most snongly in favor of the
party agains.t whom the motion is made. Morris v.

First Natl Bank & Trust Co. (1970), 21 Ohio St2d
25, 50 0.0.2d 47, 254 N,E.2d 683. To prevail on a
motion for summary judgmenf, the moving party
must be able to point to evidentiary materials that
show there is no genuine issue as to any material
fact and tbat the moving patty is entitled to judg-
ment as a matter of law. Dresher v. Burt (1996), 75
Ohio St.3d 280, 293, 662 N.E.2d 264. The nonmov-
ing party must then present evidence that some is-
sue of material fact remains to be resolved. ld

[4] {¶ 8} Appellant first argues that the trial
court erred by finding that the city was immune
from liability under R.C. Chapter 2744 because im-
muoity grahted under R.C. 2744.02 does not extend
to proprietary functions. It is undisputed that in the
case at bar the city is a political subdivision en-
gaged in a proprietary funotion. See R.C. 2744.01
(F) end (G)(2)(c). Nonetheless, we fmd *494 that
the city is 'tnamune under R.C. 2744.02 from the in-
tantional-tort claim whether or not it is engaged in a
proprietary function.

{¶ 9} As a general rule, "[e]xcept as provided
in .[R.C. 2744.02](B) *"", a p9l4tiCal sUb(livision
is not liable in damages in a civil action for injury *
** allegedly caused by any act or omission of the
political subdivision or an employce of the political
subdivision in connection with a governmental or
proprietary f'anctio»" (Emphasis ad(ted.) R.C.
2744.02(A)(1). RC. 2744.02(8) lists five excep-
tions to the general grant of immunity: the negli-
gent operadon of a motor vehicle by an employee,
R.C. 2744.02(B)(1); the neglige,nt performance of
acts by an employee with respect to a proprietary

Page 4

functlon, R.C. 2744.02(B)(2); the negligent fa'slure
to keep public roads in repair and open, R.C.
2744.02(B)(3); the negligence of employees occur-
ring within or on the grotmds of buildings used in
connaction with the performance of governmentat
functions, R.C. 2744.02(B)(4); and when civil iiab-
iGty is expressly imposed upon the political subdi-
vision by statute, R.C. 2744.02(B)(5).

{¶ 10) We find that none of the exceptions un-
der R.C, 2744.02(B) are applicable. Because the al-
leged conduct of the city did not involve the opera-
tion of a vehicle, the failure to keep public roads at
repair and open, or the negligence of employoes in
buildings used in connection with a governmental
funotion, R.C. 2744.02(B)(l), (3), and (4) do not
apply. With regard to R.C. 2744.02(B)(5), appellant
has not alleged any section of the Ohio Revised
Code that imposes liability on a political subdivi-
sion for the injuries he received; Finally, although it
refers to proprietary fimctions, R.C. 2744.02(B){2),
by its very language, applies only to cases where
injury results from negtrgence. Appellant's com-
plaint against the city alleged only an intentional-
tort claim. Thus, R.C. 2744.02(B)(2) is not applic-
able.

{¶ 11) In fact, because R.C. 2744.02(B) in-
cludes no specific exceptions for intentional torts,
Ohio couris have consistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional-tort claims. See Thayer v. W. Carroliton
Bd of Ldn., Montgomery App. No. 20063,
2004-Ohio-3921, 2004 YJL. 1662198; **2127'erty v.
Ottnwa Cty. Bd.of Mental Retardation & Develop-
mental Disabilities, 151 Ohio App.3d 234, 783
N.E.2d 959, 2002-Ohio-7299; Fabian v. Steuben-
vitle (Sept. 28, 2001), Jefferson App. No. 00 JE 33,
2001 'VJ7, 1199061; Ellithorp v. Barberton City
School Dist. Bd of Ba'r. (July 9, 1997), Summit
App. No. 18029, 1997 WL 416333; Coats v.

Codumbus, Franklin App. . No. 06AP-681,
2007-Ohio-761, .2007 WL 549462; and Sabulsky v.
Trumbull Cry., TYumbull App. No. 2001-T-0084,
2002-Ohio-7275, 2002 WL 31886686. See also

® 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Wilson Y. Stark Cty. Dept, of Human Servs. (1994),
70 Ohio St.3d 450, 639 N.E.2d 105
("Consequently, except as specifically provided in
R.C. 2744.02(B)(1), (3), (4) and (5), with respect to
govemmental functions, political subdivisions re-
tain their cloak of *495 immtmity from lawsuits
stemming from employees' negligent or reckless
acts. * * * There are no exceptions to immunity for
the intentional torts of fraud and intentional inflic-
tion of emotional distress"); Hubbard v. Canton
City School Bd. of Edn., 97 Ohio St.3d 451,
2002-Ohio-6718, 780 N.E.2d 543, ¶ 8, quoting
Wilson v. SYark Cty. Dept. of Hurnan Servs. (1994),
70 Obio St.3d 450, 452, 639 N.E.2d 105 ("This
court has reviewed R.C. 2744.02(B)(5) in the con-
text of intentional torts and concluded that `there
are no exceptions to immunity for the intentional
torts of fraud and intentional infliction of emotional
distress"'),

[5] {[ 12) Appellant next argues that R.C.
Chapter 2744 is inapplicable to employer intention-
al torts under R.C. 2744.09(B) and (C). We dis-
agrea.

;{¶ 13} R.C. 2744.09 sets forth several excep-
tions that remove certain types of civil actions en-
tirely from the purview of R C. Chapter 2744. Spe-
ciGcally, R.C. 2744.09(B) provides that R.C.
Chapter 2744 "does not apply, to ***[clivil ac-
tions by an employee * * * against his political sub-
division relaGve to any matter that arises out of the
employment relationship between the employee and
the political subdivision" R.C. 2744.09(C), in tum,
pmvides that R..C. Chapter 2744 "does not apply to
***[c]ivil actions by an employee of a political
subdivision against the political subdivision relative
to wages, hours, conditions, or other terms of his
employment "

i9 14} Because appellant's injuries ooeun-ed
within the scope of his employment, it appears at
first blush that R.C. 2744.09(B) might be applicable
here. However, because appellant's complaint
against the city alleged solely an employer inten-
tional tort, R.C. 2744.09(B) does not apply for the

Page 5

following reasons.

(115) In Brady v. Safety-Kleen Corp. (1991),
61 Ohio St.3d 624, 576 N.E.2d 722, the Ohio Su-
preme Court held that "[a] cause of action brought
by an employee alleging intentional tort by the em-
ployer in the workplace is not preempted by Sec-
tion 35, Article Il of the Ohio Constitution, or by
R.C. 4123.74 and 4123.741. While such cause of
action contemplates redress of tortious condvct that
occurs duringthe course of emplcymant, an inten-
tional tort alleged in this context necessarily occurs
outside the employment relationship." Id. at para-
graph one of the syllabus. The Supreme Court
noted that "`[i)qjuries resulting from an employer's
intentional torts, even though committed at the
workplace, *** are totally unrelsted to the fact of
employment,' " and that "`such intentional tortious
conduct will always take place outside the
[employment] relatianship.' " Id. at 634, 576
N.E.2d 722, quoting Taylor v. Academy Iron &
Metal Co. (1988), 36 Ohio St.3d 149, 162, 522
N.E.2d 464 (Douglas, J., dissenting).

{1 16} In Engleman v, Cincinrit+t/ Bd. of Edn.
(June 22, 2001), Hamilton App. No. C-000597,
2001 WL 705575, relying upon the foregoing lan-
guage from the **213 *496 Supreme Court, the
First Appellate District held that because an em-
ployer intentional tort does not arise out of the em-
ployment relationship, but occurs outside the scope
of employment and is always outside the employ-
ment relationsbip, R.C. 2744.09(B) does not apply
to intentional-tort claims:

{¶ 171 " R.C. 2744.09(B) prevents the applica-
tion of RC. Chapter 2744 to a civil action by an
employee against a political subdivision only for
any matter that arises out of the employment rela-
tionship. * * * To [conclude otherwise] would fius-
trate the general statutory purpose of conferring im-
munity on political subdivisions. It wouid render
meaningless R.C. 2744.02(B) and 2744.03(A)(2),
which provide the exceptions and defenses to im-
munity for intentional aots committed by an em-
ployee of a political subdivision. Moreover, it
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would require the rejection of a line of Ohio appel-
late cases that have consistently held political sub-
divisions immune from intentional-tort claims." Id.
at*4-5.

{¶ 18} We are mindful of the Ohio Supreme
Couit's decision in Penn Trete Co. v. AIU Ins.
Co., 99 Ohlo St.3d 227, 2003-Ohio-3373, 790
N.E.2d 1199, but find that it does not overrule
Brady. In Penn, the Supreme Court held that
"[a]lthough an employer intentional tort occurs out-
side the employment relationship for purposes of
recognizing a conunon-law cause of action for in-
tentional tort, the injury itself must arise out of or
in the course of employment; otherw'ise, tbere can
he employer intentional tort." Id. at ¶ 40. However,
the Supreme Court 'Yook care to specifically limit
its holding in Penn 7Yac to situations involving
the applieability of recovery uqder a private insur-
ance policy. Therefore, Brady rernains good law."
Thayer, 2004-Ohio-3921, 2004 WL 1662198, 1 17
(intemal citations omitted), See also Kohler v.
Wapakoneta (N.D.Ohio 2005), 381 F.Supp.2d 692.

{¶ 19) We therefore find the reasoning in En-
gleman persuasive and hold that R.C. 2744,09(13)
does not except an employer-intentional-tort claim
from the general grant of immunity granted to a
political subdivision under R.C. Chapter 2744. See
aisci Ellithorp, Summit App. No. 18029, 1997 WL
416333; Sabulsky. 2002-Ohio-7275, 2002 WL
31886686; Terry, 151 Ohio App.3d 234,
2002-Ohio-7299, 783 N.E.2d 959; and Coats,
2007-Ohio-761, 2007 WL 549462. But see, Nage!
v. Horner, Scioto App. No. 04CA2975,
2005-Ohio-3574, 833 N.E.2d 300; and Marcum v.

Rice (July 20, 1999), Franklin App. Nos. 98AP717,
98AP718, 98AP719, aud 98AP721, 1999 WL
513813.

[6] [120) We now turn to R.C. 2744.09(C). In
Fabian, the Seventh Appellate District was asked to
determine whether an employer intentional ton was
exempted from immunity under R.C. Chapter 2744
by R.C. 2744A9(C), Fabian, Jefferson App. No. 00
JE 33, 2001 WL 1199061. The appellate court
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noted that the language of R.C. 274409(C) tracks
the language in the Ohio Public Employees Collect-
ive Bargainhtg Act, R.C. Chapter 4117, which cov-
ers all sub]ects that *497 "`affect wages, hours,
terms and conditions of employment.' " Id. at *4.
Applying R.C. 1.42 ("[w]ords and phrases that have
acquired a technical or particular meaning, whether
by legislative defmition or otherwise, shall be con-
stmed accordingly"), the appellate court found that
"[b]oth the language of [RC. 2744.09(C) ] and
[prior] court decisions maka clear that the term
`conditions of employment' refers to the conditions
an employee must meet to maintain employrnent,
not the conditions an employee works within." Id.

(121) We fmd the reasoning in Fabian per-
suasive and hold that R.C. 2744.09(C) **214 does
not except an employer-intentional-tort claim from
the general.grant of immunity granted to a political
subdivision under R.C. Chapter 2744. See also
Terry, 151 Ohio App.3d 234, 783 N.E.2d 959; Dol-
is v. City of Tallmadge, 2004-Ohio4454, 2004 WL
1885348; and Coolidge v Riegle, Hancock App.
No. 5-02-59, 2004-Ohio-347, 2004 WL 170319.

{¶ 22) We therefore find that neither R,C.
2744.09(B) or (C) strips the city of its immranity
under R.C. 2744.02 from appellant°s intentional-tort
claitn.

(Q 231 Finally, appellant argues that R.C.
2744.02 is unconstitutional because it violates Sec-
tion 16, Article I of the Ohio Constitution, which
provides for open access to the courts and far suits
against the state. This argumenY has been rejected
by several Ohio courts, including the Obio Supreme
Court. See .Fabrey v. Meponald Police Dept.
(1994), 70 Ohio St.3d 351, 639 N.E.2d 31; Fahn-
bulleh v. Strahan (1995), 73 Ohio St.3d 666, 653

N:E.2d 1186; Terry, 151 Ohio App.3d 234, 783

N.E.2d 959;. Dolis, 2004-Ohio-4454, 2004 WL
1885348; and Cooltdge, 2004-Ohio-347, 2004 WL

170319.

{¶ 24} Likewise, Ohio appellate courts have re-
jected appellant's argument that R.C. 2744.02 is un-
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constitutionat because it violates the Equal Protea
tion Clauses of the Ohio and United States Consti-
tution. See Dolis, 2004-Ohio-4454, 2004 WL
1885348; Fabian; and Coolidge, 2004-Ohio-347,
2004 WL 170319. We find the reasoning and pre-
cedent of these cases tobe persuasive. -

(125) In light of all of the foregoing, we flnd
that the trial court did not etr by granting the city's
summary-judgrrient motion against appellant on the
ground that the city was immune under RC.
Chapter 2744 from appellant's employer-intention-
al-tort claim. Appellant's first assignment of error is
oventiled.

(126) Assignment of error No. 2:

{¶ 27) "The court erred. in granting the city's
motion for summary judgment as to the Bureau of
Workers' Compensation."

[7) {¶ 28) Appellant argues that the trial court
erred by granting the city's motion for sutnmary
judgment against the bureau. Appellant asserts that
even if the city is immune from liability under R.C.
Chapter 2744, R.C. 4123.931, *498 specificahy
R.C. 4123.931(I)(2) and (3); T+' provides the bur-
eau with an independent right of recovery and sub-
rogates the bureau to appellant's rights against the
city with respect to past, present, and estimated fu-
ture payments of compensation and benefits, 'Ilte
bureau did not appeal the trial court's grant of sum-
mary judgment in favor of the city and against the
bureau.

PNI. R.C. 4123,931(1) states that "[t]he
statutory subrogation right of recovery ap-
plies to, but is not limited to * * *
(2)[ajmounts that a claimant would be en-
titled to recover from a political subdivi-
sion, notwithstanding any limitations con-
tained in [R.C.j Chapter 2744 * * ';
(3)[a]mounts recoverable from an inten-
tional tort action."

[8J[9J[103(Ilj (¶ 29) We deoline to address

Page 7

appellant's argument as we find that be lacks stand-
ing to appeal the grant of the city's sumrnary judg-
ment. motion against the bureau. It is weli estab-
lished that an appeal lies only on bahalf of a party
aggrieved by the final order appealed from. See
Midwest Fereworks Mfg. Co„ Inc. Y. Deerfield 71vp.
Bd of Zoning Appeais (2001), 91 Ohio St.3d 174,
743 N.E.2d 894. A party is aggrieved if it has an in-
terest in the subject matter of the litigation that is
"immediate and pocuniary" rather than "a remote
consequence of the judgment." Id, at 177, 743
N.E.2d 894. To have standing to appeal, the person
must be able to show he has a present interest in the
subject matter of the litigation and that he has
°*215 been prejudiced by the judgment of the
tower court. See Willoughby Hills v. CC. I3ar's
Sahara, Inc. (1992), 64 Ohio St3d 24, 591 N.E.2d

1203, The party seeking to appeal bears the burden
of establishing standing. See Deutsche Bank 7'rust
Co, v. Barksdale Willtcnns, 171 Ohio App.3d 230,
2007-Ohio-1838; 870 N.E.2d 232.

{¶ 30) The record shows that the city raised the
issue of appellant's standing to appeal the gtant of
the city's summary-judgment motion against the
bureau in its appellate brief. Yet atthough he filed a
reply appeIlate brief, appellant did not respond to
the argmnent at all. He has therefore failed to estab-
tish standing. In addition, while appellant may. have
an interest in the subject matter of the litigation (his
workers' compensation claim), we fail to see how
he was aggrieved by the decision of the trial court.
Certahily, the trial court's decision granting the
city's summary-judgment motion against the bureau
did, not impede appellant's ability to pursue his in-
tentional-tort claim against the city on appeal.

(¶ 31) We therefore fmd that appellant lacks
standing to appeal the trial court's decision granthag
the city's motion for surnrnary judgment against the
bureau. Appellant's second assignment of etror is
overruled.

Judgment affusned.

WALSH, P.J., and POWELL, 9., concur.
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P
CHECK OHIO SUPREME COURT RULES FOR
RRPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORTTY.

Court of Appeals of Ohio,
Fifth District, Richland County.

Debra L. ZIEBER, Plaintiff-Appellant
v,

Robin HEFFELFINGER, et al„ Defendants-Ap-
pellees.

No. 08CA0042.
Decided March 17, 2009.

Appeal from the Richland County Court af Com-
mon Pleas, Case No. 06 CV 883.
James H. Banks, Dublin, OH, for plaintiff-appel-

lant.

Timothy S. Rankin, ]effrey A, Stankunas, Colum-
bus, OH, for defendants-appellees.

DELANEY, J.
*1 {I 1} Plaintiff-Appellant, Debra L. Zieber,

appeals the April 16, 2008 decision of the Richland
County Court of Common Pleas to grant Defend-
ants-Appellees' Nlotions for Summary 7udgment.
The facts giving rise to this appeal are as follows.

{¶ 2) Appellant has been a Deputy Clerk with
the office of Richland County TTeasurer Bart
Hamilton since February 1998. Defendant-Ap-
peBee, Robin Heffelfinger is the Chief .Deputy
Clerk with the Richland County Auditor Pat Drop-
sey.

(13) The Richlaud County Treasurer's Office
and Auditor's Office share a database system. One

of Appallant's responsSbilities in the Treasurer's Of-

fice is the mail4ngs. On May 18, 2006, Appellant

had a discussion with an employee in the Auditor's

Page I

Office concerning mailings issued from the data-
base system. Appellant followed up the discussion
with an emalt to the same Auditor's Office employ-
ee.

{¶ 4} Later that day, Heffelfmger came to the
Treasurer's Office to speak with Appellant concern-
ing the email. Heffel#Snger had Appellant's email
and told Appellant that she wanted to speak
privately with her in Mr. Hamilton's office regard-
ing the emaiL Appellant voluntarily followed Hef-
felfmger into the empty office.

{¶ 5) V3hile Appellant and Heffelfmger were
in the office, Heffelfmger stood with her back to
the closed door and faced Appellant, who stood
near the desk in the center of the room. The parties
then engaged in a loud discussion regarding the
email and the mailing system. The other employees
working in the Treasurer's office that afternoon
could hear the argument. After a few minutes, Ap-
pellant informed Heffelfinger that she was leaving,
Heffelfinger stepped forward and grabbed Appel-
lants right wrist, but quickly released her wrist and
stepped back. Seconds later, Mona Adams from the
Treasurer's Offrce knocked on the office door and
simultaneously opened it. She opened the door a
few inches when it hit Heffelfrnger's foot. Ms.
Adams stuck her head in the door and asked Hef-
felfmger to move her foot, which she immediately
did, Ms. Adams opened the door the iest of the way
and walked into the room. She asked the parties to
stop. yelling and for Hefgelfinger to leave the Treas-
urer's Of6ce.

{¶ 61 Appellant and Heffelfmger both exited
the office and went to Appellant's desk. Appellant
sat at her desk and Appellant, Heffelfmger, and two
other Treasurer's Office employees professionally
discussed the database and mailing system. After
the ten-minute discussion, Heffelfmger leaned over
and hugged Appellant. Appeliant hugged her back;
Heffelfmger then left the Treasurer's Office.
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(¶ 7) The following Monday, Appellant and
Ms. Adams met with Mr. Hamilton about what had
occurred. Mr. Hamilton recommended that Appel-
lant file a police report, but Appellant declined stat-
ing that she wanted Mr. Dropsey to take disciplin-
ary action against Haffelfmger. Mr. Hamilton asked
the other Treasurer Office employees who wit-
nessed the incident to make written statements
about their observations. In their statements, the
witnesses stated that Appellant showed them brais-
ing on her right wrist.

*2 (T 8) Richland County Commissioner Gary
Utt spoke with Appellant a few days later. Commis-
sioner Utt was acting as a go-between for the Treas-
urer's Office and the Auditor's Office. Appellant
apparently requested that HeffelGnger's employ-
ment be terminated, but Commissioner Utt stated it
was an isolated incident. Appellant apoke further
with Mr. Hamilton who stated that Mr. Dropsey and
Heffelfmger were accusing Appellant of lying
about the incident

(¶ 9) As a result of the incident, Appellant
states that she has suffered emotional stress that has
caused her diabetic condition to deteriorate so that
she now requires madieation for treatment. She was
also afraid to use the restroom at work in fear that
she would ran into Heffelfinger, further exacerbat-
ing her diabetes and causing kidney stones. She
stated that she suffered bruising to her right wrist
where Heffelfmgerhad grabbed it.

{1 101 On July 27, 2006, Appellant filed a
conyalaint against Eleflelfiager. and De.fendant-Ap=
pellee, Richland County, in the Riehi.and County
Court of Common Pleas. Because her complaint in-
cluded claims under 42 U.S.C. § 1983, Appellees
removed Appellant's complaint to federal court.
Appellant filed a motion with the federal court re-
questing leave to file an amended complaint, which
eliminated her federal claims, and for remand. The
District Court granted Appellant's motion and re-
manded the matter back to the Richlind County
Court of Common Pleas.

Page 2

(y' 11) In Appellant's amended complaint, she
alleged the following claims against Richland
County: (1) civil conspiracy, (2) negligent hiring
and ratention, and (3) intentional infliction of emo-
tional distress. She alleged the following against
T-]feffelfmger: (1) assault and battery, (2) kidnap-
ping, and (3) intentional infliotion.of emotional dis-
n•ess. Appellant sought to recovery campensatory
damages, special damages, punitive damages, in-
junctive reIIef and reasonable attorney fees and costs.

{¶ 121 Appellees filed individual motions for
summary judgnient against Appellant's complaint,
On April 16, 2008, the Itichland County Court of
Common Pleas granted sumtnary judgment in favor
of Appeltees on all of Appellant's claims. It is from
this decision Appellant now appeals.

{¶ 13) Appellant raises six Assignments of Er-
ror:

{l 14) "I. THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT AND DIS-
MISSING ALL OF PLAINTIFF-APPELLANT'S
CLAIMS, SUCH TFIAT THE JUDGMENT MUST
BE REVERSED.

{t 15) °II. THE TRIAL COURT ERRED IN
FINISING THAT THE ACTS COMPLATN'ED OF
BY THE PLAINTIFF-APPELLANT ARE NOT
ACTIONABLE BASED UPON STATUTORY IM-
MUNITY SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{¶ 16) "III. THE TRiAL COURT APPLIED
INCORRECT STANDARDS IN DETERMfNfNG
THE ISSUES OF ASSAULT AND BATIERY.

{$ 17} "IV. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE ISSUES OF KIDNAPPING AND FALSE IM-
PRISONIvIENT,

{¶ 18) "V. THE TRIAL COURT IMPROP-
ERLY ANALYZED PLAINTIFF'S CLAIM OF IN-
TENTIONAL INFLICTION OF EMOTIONAL
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DISTRESS.

*3 {¶ 19) "VI. THE TRIAL COURT'S AE-
TERMINATION OF PLAINTIFF-APPELLANTS
CLAIMS OF NEGLIGENT HIRING/RETENTION
IS NOT SUPPORTED BY THE FACTS OF THIS
CASE."

{q 20) Appellant's six Assignments of Error
address the trial coun's judgment entry granting
sumniary judgment in favor of Appellees. In the 3n-
terests of clarity and judicial economy, we consol•
idate the summary judgment issues presented in the
assigned errors and address them jointly.

{¶ 21) Summary judgment motions are to be
resolved in light of the dictates of Civ.R. 56. Said
rule was reaffrrmed by the Supreme Court of Ohio
in SYate ex rel. Zimmerman v. Tompkins, 75 Ohio

St.3d 447, 448, 1996-Ohio-211:

{¶ 221 " Civ.R. 56(C) provides that before sum-
maryjudgment may be granted, it must be determ-
ined that (1) no gennine issue as to any tnaterial
fact remains to be litip,ated, (2) the moving party is
entitled to judgment as a matter of law, and (3) it
appears. from the evidence that reasotiable minds
can some, to but otie conclusion, and viewing such
evidence most strongly in favor of the nonmoving
party, that conclusion is adverse to the party against
whom the motion for summary judgment is made.
State ez, rel. Parsons v. Flerning (1994), 68 Ohio
St.3d 509, 511, 628 N.E.2d 1377, 1379, citing
Temple v. Wean Unitec( Inc. (1977), 50 Ohio St.2d
3-17, 327, 4 O:G3d 466, 472, 364 N.E.2d 267, 274."

{¶ 23) As an appellate ®otut reviewing sum-
mary judgment motions, we must stand in the shoes
of the trial court and review summary judgments on
the same standard and evidence as the trial court.
Smiddy v. The Wedding Party, Ine. (1987), 30 Ohio
St.3d 35.

{¶ 24) Appellant argues the trial court erred in
its application of statutory immunity to her claims
against Richland County and Heffalfmger,

Page 3

CLAIMS AGAINST RICHLAND COUNTY
{¶ 251 We will fust address the applicability of

statutory immunity to Appellant's claims of civil
conspiracy, intentional infliction of emotional dis-
tress and negligent hiring/retention against Ap-
pellee Bichland County.

{126) R.C. Chapter 2744 was enacted by the
General Assembly to provide Ohio's political subdi-
visions with immunity from tort liability, with a
few enumerated exceptions. Wilson v. Stark Cty.

Dept, of Human Services (1994), 70.Ohio St.3d
450, 452, 639 N.E.2d 105. A county is a.political
subdivision under the statute. R.C. 2744.01(E). As
a general rule, "[ejxcept as provided in [R.C.
2744.02](B) ***, a political subdivision is not li-
able in damages in a civil action for injury * * * al-
legedly caused by an act or omission of the politlcal
subdivision or an employee of the political subdivi-
sion in connection with a governmental or propriet-
ary function," R.C. 2744.02(A)(I). R.C. 2744.02(B)
lists five exceptions to the general grant of im-
munity: the negligent operation of a motor vehicle
by an employee, R.C. 2744(13)(1); the negligent
perfonnance of acts by an employee with respect to
a proprietary function, R.C. 2744.02(3)(2); the neg-
ligent failure to keep public roads in repair and
open, R.C. 2744.02(B)(3); the negligence of em-
ployees ocourring within or on the grounds of
buildings used in connection with the performance
of govemmental functions, R.C. 2744.02(B)(4); and
when civil liability is expressly imposed upoh the
political subdivision by statnte, R.C. 2744.02(B)(5).

*4 (¶ 27) Upon review of Appellant's claims
against Richland County, we find that the R.C.
2744,02(B) exceptions to immunity are not applic-
able and fmilter, Appellant's claims of intentional
infliction of emotional distress and civil conspiracy
are specifically barred pursuant to R.C. 2744,02.
Ohio courts have consistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional tort claims. See Thayer v. W. Carrollton

Bd. of Edn., Montgomery App. No. 20063,

2004-Ohio-3921; Terry v. Ottawa Cty. Bd of Men-
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tal Retardation & Developmental Disabiiities, 151
Ohio App.3d 234, 783 N.E.2d 959,

2002-Ohio-7299; Fabian v. Steubenville (Sept. 28,

2001), Jefferson App. No. 00 JB 33, 2001 WL
1199061; Ellithorp v. Barberton City School Dist.

Bd of Edn. (July 9, 1997), Summit App. No.

18029; Coats v. Columbus, Franklin App. No.

O6AP-68I, 2007-Ohio-761; and SabuTsky v. Trum-

bull Cry., '1}umbull App. No.2001-T-0084,

2002-Ohio-7275. See also Wilson v. Stark Cty.

Dept. of Human Servs, (1994), 70 Ohio St.3d 450,

639 N.E.2d 105 ("Consequently, except as secifnd
aily provided in R.C. 2744.02(B)(1), (3), (4)

a

(5), with respect to govenunental funetions, politic-
al subdivisions retain their cloak of immunity from
lawsuits stemming from employees' negligent or
reckless acts. * * * There are no exceptions to im-
munity for the intentional torts of frand and inten-

tional infliction of emotional distress"); Hubbard v.

Canton City School Bd. ofEdn., 97 Ohio St3d 451,

2002-Ohio-6718, 780 N.E.2d 543, ¶ 8, quoting

Wilson v. Stark Cty. Dept, of flutnan Servs. (1994),
70 Ohio St.3d 450, 452, 639 N.B.2d 105 ("This

court has reviewed R.C. 2744.02(B)(5) in the con-

text of intentional torts and concluded that 'there

are no exceptions to immunity for the intentional

torts of fraud and intentional infliction of emotional

distress' "); USXv. Penn Centra
l 3

Corp.
`Civi

(2000), ^7

Ohio App;3d 19, 26, 738 NE ( p
nay is considered an intentional tort"). §¶ 28) Ap-

pellant next argues that R.C. Chapter 2744 is inap-

plicable to an employer intentional tort under R.C.

2744.09(B). R.C. 2744.09 sets forth several excep-

tions that remove certain types of civil aetions en-

tirely from the purview of R.C. Chapter 2744. Wil-

diams v. McFarland Properties, 117 Ohio App .3d,
2008-Ohio-3594, 895 N.E.2d 208, at ¶ 13. R.C.

2744,09(B) states that R.C. Chapter 2744 "does not

apply to * * * Fclivil actions by an employee * * *
against his poliiical subdivision relative to any mat-
ter that arises out of ihe employment relationship
between the employee and the political subdivi-

sion.»

{j( 29) While Appellant's injuries arguably oeu

cnned within the scope of her employment, we
agree with the majority of other appell^jentonal
that have determined that an employ^
tort is not excepted under R.C. 2744.09(B) from the
statutory grant of immunity to political subdivi-

sione. See Williams, supra; Terry v. Ottawa Cty. Bd.

Of MRDD, 151 Ohio App.3d 234, 2002-Ohio-7299,

783 N.E2d 959; Chase T. Brooklyn City School

Dist " (2001) 141 Ohio App.3d 9, 749 N.E.2d 798;
Engleman v. Cincinnati Bd of Edn. (June 22,

2001), Hamilton App. No. C-000597; Stanley v.

Miamisburg (Jan, 28, 2000), Montgomery App. No.

17912; Ventura v. Indep'endenee (May 7, 1998),

Cuyahoga App. No. 72526; Eltithorp v, Barberton

City School Dist. Bd of fidn. (July 9, 1997), Sum-

mit App. No. 18029. But see, Nagel v. Horner, 162

Obio App.3d 221, 833 N.E.2d 300,

2005-Ohio-3574 and MN gu
9^P717, 98AP718,1999), Franklin App.

98AP719 and 98AP721. The rationale underlying
this finding is that an employer's intentional tort
against an employee does not arise out of the am-
ployment relationship, but occurs outside of the
scope of employment. Terry, supra; Wiiliams,

supra, citing Brady v. Safety-Kleen Corp. (1991),
61 Ohio St3d 624, 576 N-13.2d 722, paragraph one
of the syllabus. As stated in Terry, supra, we "de-

cline to depart from established appellate law and
find that R.C. 2744.09(B) does not except an em-
ployer intentional tort from the immuniry granted
under the Political Subdivision TortLiabiIity Act,

*5 {¶ 30} The remaining claim against Rich-
land County is Appellant's cause of action for negli-
gent huangtretention. The parties agree that this tort
is excepted trom statutory immunity under R.C.
2744.09(B) as this olaim arose from the employ-
ment relationship between Appellant and Richland
County. Appellant argues in her sixth Assignment
of Error the trial court erred in granting summary
judgmcnt to Richland County on this claim. We
disagree.

(j 31) The elements of a negligent hiring and
retention claim are; (1) the existence of an employ-
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ment relationship; (2) the fellow employees incom-
petence; (3) the employer's actual or constrnctive
knowledge of such incompetence; (4) the employ-
ee's act or omission which caused the plaintiffs in-
juries; and (5) the employer's negligence in hiring
or retaining the employee as a proximate cause of
the injury. Hull v. JC. Penney Co., Stark App.
No.2007CA00183, 2008-Ohio-]073, at ¶ 29,

{¶ 32} The trial court determined that Appel-
lant's claim failed as matter of law because Appel-
lant did not provide any Civ.R. 56 evidence creat-
ing a genuine issue of fact that Heffelfinger had a
propansity toward violence or aggressiqn to render
her an incompetent employee or that Richland
County was awarethat Heffelfmger had such a
propensity prior to the incident on May 18, 2006.

{¶ 33} We agree with the trial caurt's determin-
adon upon our review of the evidence presented. In
Appellant's deposition, she testified that after the
May 18; 2006 incident, an employee told her that
Heffelfmger previously had a confrontation with
another employee. (Zieber Depo., pp. 65-68). Ap-
pellant also stated that she personally witnessed
Appellant yell at another employee. (Zieber Depo.,
p. 68). Appellant did not present any Civ.R, 56
evidance that Richland County was awaie of Hef
felfmger's conduct before the May 18, 2006 incid-
ent. Construing the facts in a light most fayorable to
Appellant, we eannot find that Richland County had
actual or constructive latowledge of HeffeIfmger's
incompetence.

{¶ 3.4) In respanse to Defealdalits-A.ppellees'
Motions for Summary Judgment, Appellant submit-
ted her affidavit coneerning the events at issue. The
trial court determined that Appellant's affidavit was
inconsistent with her prior deposition testtmony and
the affidavit did not provide an explanation for the
contradictions to her prior testimony. As such, the
trial court found pursuant to Byrd v. Smith, 110
Ohio St.3d 24, paragraphs one and two of the syl-
labus, it would not "consider those affidavit state-
ments when evaluating whether or not genuine is-
sues of fact exist that would preclude summary

judgmen4." (Judgment Entry, Apr. 16, 2008). Ap-

pellant did not raise this issue as an Assignment of
H,nor, but appears to argue it within her first As-

signment of Error that the trisl court erred in grant-

ing summary judgment in favor of Appellees. Upon

our de novo review of this matter, we must agree
with the trial court's analysis and application of
Byrd, supra.

*6. {¶ 35) Accordingly, Appellant's Assign-
ments of Error as they relate to the trial court's de-
cision to grattt summary judgment in favor of Rich-
land County are overruled.

CLAIMS AGAINST HBEFELFIIQGER
(¶ 36) We will next address AppelianCs claims

against HeffeIfmger. As stated above, Appellant al-
leged the following against Heffelfinger: (1) assault
and battery, (2) lddnapping, and (3) intentiona] in-
fliction of emotional distress. Heffelfinger argued
in her motion for sutnmary judgment tllat she was
entitled to summary judgment on Appellant's
claims based upon the statutory immunity granted
by R.C. 2744.03(A)(6).

{¶ 37} R.C. 2744.03(A)(6) is the relevant stat-
ute when dealing with immunity for polltical subdi-
vision employees. It provides:

(139) "(A) In a civil action brought against *
** an employee of a political subdivision to recov-
er damages for itjury, death, or loss to persons or
property allegedly caused by any act or omission in
connection with a governmental or proprietary
function, the following defenses or immunities may
be asserted to establish nonliabillty:

{¶39}"**"

{¶ 40) "(6) ]n addition to any immunity or de-
fense referred to in division (A)(7) of this section
and in circumstances not covered by that division
or section 3746.24 [providing immunity in situ-
ations involving voluntary cleanup of contaminated
property] of the Revised Code, the employee is im-
mune from liability unless one of the foIIowing ap-
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plies: Franklin App. No. 07AP-700, 2008-Ohio-1515, ¶

29 citing Baache[der v. Young, Trumball, App,

(141) "(a) His acts or omissions were mani- No.2005-T-0150, 2006-Ohio-6097. A cause of ac-

festly outside the scope of his employment or offi- tion for' battery "involves the `intentional, uncon-
cial responsibilities; sented, contact with another.' " Id Appellant's

l d b is basad upon theattett

{¶ 42} "(b) His acts or omissions were with
malicious purpose, in bad faith, or in a wanton or
reckless manner;

(¶ 43) "(c) Liability is. expressly imposed upon
the employee by a section of the Revised Code."

(144) " R.C. 2744.03(A)(6) operates as a pre-
sumption of immunity." Lutz v. Hocking Technicat

College (May 18; 1999), Athens App. No. 98CA12,
citing Cook v. Cincinnatl (1995), 103 Ohio App.3d
80,' 90, 658 N.E.2d 814, 820-821. It is a qualified
immunity, in the sense that it will attach so long as
one of the exceptions does not apply. Lutz, supra.
To defeat summary judgment in favor of Hef-
felfmger, Appellsnt was required to present evid-
ence tending to show a material issue of fact as to
one of the exceptions to qualified immunity, e-g.,
Hed'elfmget's act was beyond the scope of employ-
ment or was perfomted with malicious purpose, in
bad faith, or in a wanton or reckless manner,

{q 45) The trial court determined there was no
genuine issue of material fact as to whether Hef-
felfmger acted beyond the scope of her einployment
or whether she acted with malicious purpose, in bad
faiih, or in a wanton and reckless manner. We will
address each of Appallant's claims against Hef-
fetfi3t_ger under our de novo review to determine the
applicability of RC. 2744A3(A)(6).

{¶ 46) Appellant argues in her third Assign-
ment of Error the trial court erted in its determina-
tion of Appellant's claim of assault and battery
against Heffelfinger. We agree in part.

*7 (¶ 47) A cause of action for civil assault in-
volves "the 'intentional offer or attempt, without
authority or consent, to hatm or offensively touch
another that reasonably places the other in fear of
such contact' "Hopkuu v. Columbus Bd. OfEduc.,

yanuclaim for assa
heated exchange that occurred in the office cuhnin-
ating in Heffelffmger grabbing Appellant's wrist
with enough pressure to leave a bruise.

(148) We first fmd the trial court was correct
in its detennination that the Civ.R. 56 evidence
presented did not demonstrate any genuine issue of
material fact that Heffel8nger's actions were done
with malicious purpose, in bad faith, or in a wanton
and reckless manner. "Wanton misconduct" has
been defined as a failure to exercise any care what-
soever. Jackson v. McDonald (2001), 144 Ohio
App.3d 301, 309, 760 N.E.2d 24 citing Hawkins v.

Ivy (1977), 50 Ohio St.2d 114, 4 0.0.3d 243, 363
N.H.2d 367, syllabus. In Roszman v. Samrnett
(1971), 26 Ohio St:2d 94, 96-97, 55 0.0.2d 165,
166, 269 N.E.2d 420, 422, the Ohio Supreme Court
stated that "mere negligence is not converted into
wanton misconduct unless the evidence establishes
a disposition to perversity on the part of the tort-
feasor." The perversity must be under such condi-
tions that the actor must be conscious that his con-
duct will in all probability result in injury. Id, at 97,
55 0.0.2d at 166, 269 N.B.2d at 423, To act in
reckless disregard of the safety of others, the con-
duct must be of such iisk that it is substantially
greater than that which is necessary to make the
conduct negligent. Thompson v, McNeill (1990), 53
Ohio St.3d 102, 104, 559 N.E-2d 705, 708.

(149) "Bad faith" has been defined as a"
`dishonest purpose, moral obliquity, conscious
wrongdoing, breach of a known duty through some
ulterior motive or ill will partaking of the nature of
fraud,, " jackson v. Butler Ctf lid of Cty Commrs.
(1991), 76 Ohio App.3d 448, 454, 602 N.E.2d 363,
367, quoting Slater v. Motorists Mut. Ins: Co.

(1962), 174 Ohio St. 148, 21 0 . 0.2d 420, 187
N.E.2d 45, paragraph two of the syllabus. "Malice"
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has becn defm ^ ^6 "willful
Ohio A ^3d at 453 desigXl602

to do injury Pp
N.13,2d at 367-

150) However, examination of the issue of
whether the intentional tort of assault and battery is
within the scope of employ,ment yields a different
result. In determining whether an employee's act is
within the scope of employment, the Ohio Supreme
Court set the following rationale in BYrd v Faber

(1991), 57 Ohio St.3d 56, 58, 565 N.E.2d 584:

(151) "It is well-established that in order for
an employer to be liable under the doctrine of re-
spondeat superior, the tort of the employee musfbe
cornmitted within the scope of employment.
Moreover, where the tort is intentioaal., as in tho
case at bar, the behavior giving rise to the tort must
be 'calculated to facilitate or promote the business
for which the servant was employed ***: LFttle

Miam1 RR, Co, v. Wetmore (1869), 19 Ohio^t.011h0o
21132; Taylor v. Doctor's Hosp. (1985),

App3d 154, 21 OBR 165, 486 N.B.2d 1249. For
example, an employer niight be liable for an inten-
tional torrif an employee injures a patron when re-
moving her from the employer's business premises
or blocking het entry: The removal of patrons, who
may be unruly, underage, or otherwise ineligible to
enter, is calculated to facilitate the peaceful and
lawfnl operation of the business. Consequently, an
employer might be liable for an injuty inflicted by
an employee in the course of removal of a patron.

See, e.g., Stewart v. Napuche (1952), 334 Ivtich. 76,

v
Bradley53 N.w.2d 676;

S.W2dt55.(Tex:Civ.App.1972),480

*8 {¶ 52) "However, the employer would not
be liable if an employee physically assaulted P. pat-
ron without provocation. As we held in Vrabel v.

,dcri (1952), 156 Ohio St. 467, 474, 46 O.O. 387,

390, 103 N.E.2d 564, 568, 'sn e or o employee,will-

ful attack committed by an agent ploYee, to
vent his own spleen or malevolence against the in-
jured person, is a clear departure from his employ-
ment and his principal or employer is not respons-

ible therefor.' See, also, SchuZman v. Cleveland

(1972), 30 Ohio St.2d 196, 59 0.0.2d 196, 283
N.B.2d 175. In other words, an employer is not li-
able for independent self-serving acts of his em-
ployees which in no way facilitate or promote his

business."

(153) Construing the Civ.R. 56 evidence most
favorably to Appellant, we hold that there is genu-

iae issue of mate'^^t sso^n
that H^ffenough forccer to

of grabbing App
leave a bruise was not within the scope of Hef
felfmger's employment as. a Chief Deputy Anditor.
While the disoussion between Heffelfinger and Ap-
pellant regaiding the database system was calou-
lated to facilitate or promote the ^^ eS Heffelfinger
the servant was employed,
grabbed AppeIlants wrist to prevent her from leav-
ing the discussion, her act creates a genuine issue of
material fact whether Heffelfmger was acting out-
side the scope of employment.

{¶ 54) The Ohio Supreme Court ha on to the
similar determination regarding the excep
qualified immunity of a public employea. In order
to determine for purposes of governmental im-
munity whether an attomey for the City of Cieve-
land was acting within the scope of his employment
when he physically assaulted his opposing counsel,
the Ohio Suprame Court stated,

(155) "We are unable to discern any grant of
authority in either the Revised Code or the Cleve-
land Municipal Charter which allows an assistant
law director to gra6fy his personal resentments,
either in the form of a physical assault or a lawsuit
arising therefrom, while engaged in the execution

of ltis appointed Ohio'St.2d 196,t 197, 1283 N.E.2d
dand (1972), 30
175.

{¶ 56) We find Appellant has presented evid-
ence tending to show a material issue of fact as to
an exception to qualified immunity under R.C.
2744.03(A)(6)(a) to defeat summary judgment on
this issne. Further, we find this same evrdence
demonstrates a genuine issue of material fact as to
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Appellant's clalm for battory. Considering the evid-
ence is a light most favorable to Appelwrist
that Heffelfmger's act of grabbing Appellant's
could be construed as an intentional, unconsented
touching of another. We note the trial court reached
the same determination on Appellant's claim for
battery and would have denied stunmary judgment
on that claim, but for its application of qualified
immunity to Heffelfinger.

(157) The evidence in this matter, however,
does nbt lend the same credence to Appellant's
claim for assault, There was no evidence presented
that Heffelfmger intentionally offered or attempted,
without authority or consent, to harm oroff^r^Yel
touch Appellant to reasonably place ApP
fear of such contact. In Appellant's deposition,
counsel asked Appellant what Appellant said to her
when they were alone in the office. Appellant re-
sponded, "It's kind of hard to remember everything
she said because she was talking so loud. So I
would say that she said I didn't understand their
side would be ona of them. I don't know. Mostly it
was that, and then she would talk over top of me
when'1 would try to explain." (Zieber Depo., p- 35).
Counsel cross-examined Appellant regarding the
moments wheri Heffelfmger grabbed Appellant's

Wrist.

*9 {q 58) "A. She moved forward one time
that I can remeimber and that was to gmb my wrist.

(¶ 59}"`Q. And you are saying she moved for-
ward to you or you stepped towards her and the door?

60) "A. No. She grabbed me first before I

stepped forward.

{l 61) "Q. And that was,precipitated by you
simply saying rm leaving now?

{¶ 621 "A. I would think so, yes. **#."
(Zieber Depo., p. 26).

{¶ 63) Appellant testified that other than Hef-
felfmger grabbing her wrist, there was no other

contact between her and Heffelfinger during the
time they were in the office alone. (Zieber Depo., p.

27).

{¶ 64) Accordingly, Appellant's f7rst, second
and third Assigronents of Errcr are sustained in part
and overruled in part•

{¶ 65) Appellant's fourth Assignment of Error
argues the trial court incorreotly determined Hef-
felfinger was entitled to judgment as a matter of
law on Appellant's claim of kidnapping, which the
trial court restyled as false imprisonment.

{¶ 66} False imprisonment occurs when a per-
son confines another intentionally without privilege
and against her consent within a limited area for
any appreciable time, however short, Bennett v.

Ohio Depr. of Rehab. & Corr, (1991), 60 Ohio

St3d 107, 109, 573 N.E.2d 633, When an individu-
al voluntarily agrees to be in a certain plaae,
however, that individual is not confined since she is
not held against her will. Sharp v. Cleveland Clinic,
176 Ohio App.3d 226, 2008-Ohio-1777, 891

N,E,2d 809, at 123 citing Denovich v. Twin Valu

Stores, .lnc. (Feb. 23, 1995), Cuyahoga App. Nos.

67580 and 67922.

(¶ 67) As a first matter, we must determine
whether Appellant has presented genuine issues of
material fact to overcome Heffeifmger's presump-
tion of immunity pnrsuant to R.C. 2744.03(A)(6).
Appellant does not dispute that she voluntarlly went
into the private office with Heffelfinger. A.ppellaat
argues that the false imprisonntent occurred when
Heffe1futgerstood in front of the door and placed
ber foot in front of the door. Using the analysis
stated above regarding R.C. 2744.03(A)(6), we can-
not find by construing these facts most favorably to

presump-Appellant that Appellant has defeat^^sthe Aprppeunt^{
tion of Heffelfinger s immunity.
w8nt into the room voluntarily. Second, the location
of Heffelfmger in the room does. not demonstrate
Heffelfmger's action was outside the scope of em-
ployment or that she acted with malicious purpose,
in bad faith, or in a wanton or reckless manner, Ap-
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pellant testified that she could not say that Hef-

felfinger was standing in a position to prevent any-
ono from entering the door. (Zieber Depo., p. 51).
Third, Appellant testified, as corroliorated by Ms.
Adams, that when Ms. Adams attempted to open
the door and could not because of the placement af
Heffelfmger's foot, Heffelfmger immediately
moved her foot so that Ms. Adams could fully open
the door and enter the room. (Zieber Depo., pp

50-52, Adams Depo., 25-26).

*10 {¶ 68) Appellant also argues that Hef-
felfmger's grabbing of Appellant's wrist could be
construed as imprisonment for purposes of the false
imprisonment claim. We disagree with this argu-
ment because Appellant testifred that as soon as
Heffelfmger grabbed her wrist, Heffelfmger imme,
diately let go. While the contact may be suffrcient
to oonstitute an unconsented and offensive touch
for purposes of battery, we cannot fmd the grabbing
of the wrist and immediate r®lease to create a genu-
ine issue of material fact for purposes of false im-
prisonment. Conshuing the faots most favorably to
Appellant, we cannot fmd a gertuine issue of mater-
ial fact to overcome the presumption of immunity

pursuant to R.C. 2744.03(A)(6). Assuming ar-

guendo the facts were such that Appellant met her

burden under R.C. 2744.03(A)(6), we fmd there ex-

ist no genuine issues of material fact as to her claim
for false imprisonment.

{Q 69} Appellant's fourth Assigtunent of Error
is tharefore overruled,

(¶ 70) Appellant argues in her fifth Assign-

ment of Error the trial court incorrectly analyzed

Appellant's claim of intentional infliction of emo-
tional distress. We d'rsagree. This Court discussed
the standard for demonstrating a claim for inten-
tional infliction of emotional distress in Hull v. J.C.

Penney, supra. We stated;

{t 711 "The court correctly cited the seminal

case of Yeager v, Local Union 20 (1983), 6 Ohio

St.3d 369. In Peager, the Supreme Court found one

who by extreme and outrageous conduot intention-

ally or recklessly causes serious emotional distress
to another is subjeet to liability for damages due to
the emotional distress. The Supreme Court warned
it is insufficient that the tortfeasor acted with tor-
tious, or even criminal, intent. It is insufficient to
show malice, or a degree of aggravation which
would entitle a plaintiff to punitive damages for
other torts. Liability for ititenCtonal infGction of
emotional distress requires conduct so outrageous
in charactar and extreme in degree as to go beyond
all possible bounds of decency, which would be re-
garded as atrocious and utterly impossible in a civ-

ilized eommunity, Yeager at 374-375." Id at ¶ 26.

{¶ 72) The trial court did not en in fmding no
disputed facts as to whether Heffelfmger acted with
malicious purpose, in bad fa ps O1 of A^llant's
reckless manner for the pw'p ppe
claim for intentional infliction of emotional dis-
tress. The Civ.R. 56 evidence does not rise to the
level of a conscious disregard of the fact that her
conduct would in all probability resitit in injury.
The next determination is whether Appellant has
established a genuine issue of material fact that
Heffelfinger's alleged intentional infliction of emo-
tional distress was outside the scope of employ-
ment.

{¶ 73} Upon review of the record and constru=
ing the facts most favorably to Appellant, wo can-
not find that Heffelfmger's interactions with Appel-
]ant on May 18, 2006, and thereafter, remove Hef-
felfmger from her scope of employment in regards
to this specific elaim. We further fmd that even if
Appellant ovezcame the presumption of itnmunity,
he"r claf3n fot intentional inf}ietien of emotional dis-
tress would not survive summary judgment. We
agree with the trial court that Heffelfrnger's actions
towards Appellant were not so outrageous in char-
acter and extreme degroe as to go bayond all pos-
sible bounds of decency and to be regarded by a
civilized cotrtmunity as atrocious. Appellants fifth
Assignment ofError is ovetruled.

TM11 [174) Accordingly, pursuant to eur above
analysis, we hereby ovorrule in part and sustain in
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part Appeltant's first, second and third Assigments
of Error. We ovenule Appellant's fourth, fitth and
sixth Assignments of Error in their totality.

(175) The judgment of the Richland Connty
Court is a£fumed in part, reversed in part and re-
manded to the trial court for furthar proceedings
consistent with this decision and judgment entry.

JUDGNIENT ENTRY
For the reasons stated in our accompanying

Memorandum-Opinlon on file, the judgment of the
Ricbland County Court of Common Pleas is af-
fnnted in part, reversed in part and remanded fnr
further proceedings consistent with this decision
and judgment entry. Costs are to be split between
Appellant and Appellees,

DELANEY, J., HOFFNIAN, P.7. and WISE, J.,
coneur,

Ohio App. 5 Dist,2009,
Zieber v. Heffelfinger
Slip Copy, 2009 WL 695533 (Ohio App- 5 Dist.),
2009 -Ohio-1227
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P
CHECK OHIO SUPREME COURT RULES FOR
RBPORTING OF OPINIONS AND WEIGHT OF
LHGAL AUTHORITY,

Court ofAppeals of Ohio,
Tenth District, Franklin County.

Susan COATS, Administrator of the Estate of Lt.
Brandon Ratliff, Fl¢aintiff-Appellant,

V.
City of COLUMBUS, Defendant-Appellee.

No. 06AP-681.
Decided Feb. 22, 2007.

Appeal from the Franklin County Court of Com-
mon Pleas.
Blue, Wilson and Blue, and Doaglas J. Blue, for ap-

pellant.

Richard C. Pfeiffer, Jr., City Attorney, and Glenn
Redick, for appellee.

SADLER, P.J.
*1 {¶ 1} Appellant, Susan Coats, Administrator

of the Estate of Lieutenant Srandon Ratliff, de-
ceased ("appellant"), filed this appeal seeking re-
versal of a decision by the Franklin County Court
of Common Pleas granting summary judgment in
favor of appellee, City of Columbus ("appallee" or
"the City"). For the reasons that follow, we af€trm
the trial court's decision.

2} Brandon Ratliff ("Brandon") was em-
ployed by the Columbus Health Deparhnent start-
ing in 1995, as a seasonal employee while still in
high school. In 2001, Brandon started working full-
time for the Health Department as a Disease Inter-
vention Specialist. At sotne point, Brandon ap-
proached Debbie Coleman, his manager at the
Health Department, and told her he was experien-
oing fmancial problems and needed, a job that

would pay him more money, The two discussed a
Health Education Program Planner posotion that
would be available as part of a grant p gr^
was funded for the period from October 1, 2002
througb September 30, 2003. Brandon applied for
and was ultimately offered the position. Appropri-
ato personnel action forms were completed, and the
only action remaining to be taken was what was
known as the "civil service walkkthrough," which
entailed having Brandon sign some forms and have
his picture taken.

{13} The week before Brandon was to start in
lus new position, he received orders to report
nrilitary duty as part of the Army R.eserves.
Brandon was deployed to Afghanistan, where he
served in a medical unit until he returned to Colum-
bus in June of 2003, Brandon returned to work at
the Health Department in September of 2003.

(14) While Brandon was deployed in Afgh-
anistan, Larry Thomas, Human Resources Director
for the Health Departrnent, determined that since
Brandon had not completed the process of taking
his new position, there was no requirement that the
position be beltl for him pending his return from
milifary service. Instead, the position was given to
Linda Norris, a Health Education Program Planner
in a different program, who was about to be laid off
from hei position due to budget constraints. Ms.
Norris questioned her placement in that position ba-
cause she was aware the position had been offered
to Brando.u before he left for military service, but
was told that Brandon had not signed the papers ne.
cassary to actually take the position.

{15} Thus, upon his return from military ser-
vice, Brandon retumed not to the position he had
been about to start, but to his old job as a Disease
Intervention Specialist. Brandon was working in a
work area in which he had no computer aud no oth-
et work equipment other than a shared telephone,
which had not been the case before he was de-
ployed to Afghanistan. Brandon expressed to some
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of his co-workers that he felt burt bY this situation,
and like he had been demoted for some reason.

{¶ 6} In Febmary of 2004, Brandon went to
meet with Thomas Horan, Assistant Commissioner
of the Health Department, to express his feelings
about the way be had been treated upon his return
from Afghanistart. Mr. Horan told Brandon he
would look into the situation to see if there was
anything that could be done, and that this process
would take a couple of weeks. Mr. Horan then dir-
ected Larry Thomas to investigate what had
happened and to see if anything needed to be done.
Mr. Horan also consuited with Alan Varhus of the
City Attorney's othce regarding the issue.

a2 (¶ 7) On March 5, 2004, Mr. lioran met
with Brandon again. Mr. Horan explained that
based on the review that had been conducted he
believed the City had taken all legal steps it was re-
quired to take when Brandon returned to work. Mr.
Horan offered to hold further discussions regarding
the issue, but Brandon ultimately informed hint that
someone representing him would contact the City
for any forther discussions.

{I 8} On Marcb 15, 2004, the Columbus Dis-
patch published an article deteiling Brandon's story.
The story was seen by a number of City officials,
including Mr. Horan, Dr. Teresa Long of the Health
Department, and Mayor Michael Coleman. Mayor
Coleman's Chief of Staff, michael NlarwaCole-
contacted Dr. Long and cxpre ed yo
man's wishes that Brandon receive the promotion
ha-had beenpromised or a comparable job or, in the
lack of an available comparable job, that Brandon
at least be given the additional salary he would
have received with the promotion. Dr. Long then
began to take steps to foliow the Mayor's wishes.

{$ 9} Unfortunately, the efforts undertaken by
City officials on Braodon's behalf were not commn-
nicated'to him. On March 16, 2004, Brandon vis-

exited the offrce of Health Departinent's Employee
Assistance Program for counseling, where

the mental and emotional problems he was

Page 2

experiencing as a result of the situation. On March
18, 2004, Brandon shot and killed himself.

(110) Appellant, Brandon's mother and the ad-
ministrator of his estate, filed this aation alleging
two causes of action: one a survivorship action
seeking recovery for intentional infliction of enao-
tional distress, and the other a wrongfut death
claitn. The trial court ultirnateiy granted summary
judgment to appellee, and appellant filed this ap-
peal alleging the following as the sole assignment
of error:

THE TRIAL COURT ERRED TO THE SUB-
STANTIAL PRE7UDICE OF PLAINTIPF/AP-
PELLEE (sic) IN GRANTING DEPENDANT/AP-
PELLEE'S BECAUSE (sic) REASONABLE
MINDS COULD DIFFER AS TO WHETHER
DEFENDANT/APPELLEE ACTED WAN-
TONLY OR RECICL.ESSLY DIRBCTLY AND
PROXIMATELY CAUSING INJURY AND
DEATH TO LIETENANT (sic) BRANDON

RATLIFF.

{¶ 11) We review the trial courPs grant of sum-

mary judgment de novo. Coventry Twp. V. Ecker

(1995), 101 Ohio App.3d 38, 654 N.E.2d 1327.
Sutnthary judgment is proper only when the party
moving for stunmary judgment demonstrates: (1)
no genuihe issue of tnaterzal fact. exists; (2) the
moving party is entitied to judgment as a matter of
law; and (3) reasonable minds could come to but
one oonclusion, and that conclusion is adverse to
the party against whom the motion for summary
judgment is made, when the evidence is eonstrued
in a light most favorable to the nonmoving party.

Civ.R. 56(C); State sx re1 Grady v. State Emp.

Rets. Bd (1997), 78 Ohio St.3d 181, 183, 677

N.E,2d 343.

{I 12} The trial court concluded that appellee
was entitled to judgment as a matter of law by ap-
plication of the inununity granted to political subdi-
visions by R.C. Chapter 2744. In reviewing a claim
of political subdivision immunity, R.C. Chapter
2744 sets forth a three-tiered analysis. Cater v.
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Cleveland (1998), 83 Ohio St.3d 24, 697 N.E.2d
610. Fiost, R.C. 2744,02(A)(1) sets forth the general
rule that "a political subdivision is not liable in
damages in a civil action for injury, death, or loss
to,person or property allegedly caused by any act or
omission of the political subdivision or an employ-
ee of fhe political subdivision in connection with a
governmental or proprietary funotion." Next, it is
necessary to determine whether any of the excep-
tions to this general rule listed in R.C.
2744.02(B)(1) through (5) are applicable. Finally, if
it is determined that one of the exceptions might
apply, the political subdivision may assert one of
the 'affirmadve defenses set forth in R.C.

2744.03(A). See Colbert v. Cleveland (2003), 99
Ohio St.3d 215, 2003-Ohio-3319, 790 N.E.2d 781.

*3 (113) In this case, there is no question that
appellee is a political subdivision entitled to the
general rule of immunity. Therefore, the issue is
whether any of the exceptions to immunity set forth
in R.C. 2744.02(B)(I) through (5) would apply to
appelleat's claims. Initially, we note that at the trial
court, there was some argument about. whether ap•
pollee violated a statntory duty under the Uni-
formed Service Employment and Reemployment
Rights Act ("USERRA"). The trial court concluded
that jurisdiction to hear USERRA alaims is vested
solely in the Federal courts, and the statute could
therefore not be used as the basis for appellant's
claims. In her appellate brief, appeliant specifreally
stated that she is not claiming any violation of
USERRA, the collective bargaining agreement cov-
ering City Health Depariment employees, or the
Gitys Management Compensation Plan. Thua, it is
not necessary for us to consider that portion of the

trial court's decision,

14} Appallant's survivarship and wrongful
death elaims allege the intentional infliction of
emotional distress. Ohio courts have traditionally
and consistently held that sincc R.C. 2744 .02 in-
cludes no provisions excepting intentional torts
from the generai rule of immunity, political subdi-
visions are immune from intentional tort claitns.
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Featherstone v. City of Columbus, Pranklin App.

No. 06-89, 2006-Obio-3150, citing 6Yilson v. Stark

Cty. Dept, ofAum. Sers. (1994), 70 Ohio St.3d 450,

1994-Ohio-394, 639 N.E.2d 105; Hubbard v. Can-

ton City Sch. Bd. Of Edn. (2002), 97 Ohio St.3d

451, 2002-Ohio-6718, 780 N.13.2d 543.

(115) Appellant argues that the casas applying
political subdivision immunity to intentional tort
claims are distinguishable because thoso cases in-
volved claims that were outside the employer-eus-
ployee eontext. R.C. 2744.09 does establish an ex-
ception to immunity for claims by an employae of a
political subdivision arising out of the employee re-
lationship between the employee and the political
subdivision, However, Ohio courts have generally
held that intentional tort claims, by defmition, 'can-
not arise out the employee relationship because
such intentional acts necessarily occur outside the
scope of the employee relationship. See Brady v..

Safery Kleen Corp. (1991), 61 Ohio St.3d 624, 576

N.E.2d 722; Eilithoip Y. Barberton City Sch, Dlst.

Bd. of&dn. (Jnl. 9, 1997), Summit App. No. 18029.

{116) Appellant argues that the exception to
political subdivision immunity set forth in R.C.
2744,02(B)(4) should apply here. Prior to April 9,
2003, that section specified that political subdivi-
sions could be liable for negligence occurring on
grounds or buildings used in conjunction with a
governmental function. In Hubbarrf supra, the
Ohio Supreme Court held that this language was
not litnited to injuries suffered as a result of physic-
al defects within the property. Hubbard, at syllabus.

{¶ 17) We reiterate that R.C. 2744.02(3)
speaks solely in terms of negligence, a claim appel=
lant has not made. Even if the exccption were not
limited to negligence claims, the General Assembly
amended R.C. 2744.02(B)(4) effective April 9,
2003 to make it clear that the exception applies
only to cases where the injuries resulted from phys-
icaldefects in the property. Appellant argues that in
this case, Brandon's injuries resulted from a course
of conduct that began when he left for military ser-
vice in October of 2002, and that the prior version
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of R.C, 2744,02(B)(4) and, by extension, the Ohio
Supreme Court's decision in Hubbard, applies,
However, it is clear that Brandon did not suffer any
injury, until after he.retumed to work in September
of 2003, Therefore, the amended version of R.C.
2744.02(B)(4) would apply, and since appellant's
clairns were not based on injury resulting from a
physical defect in appellee's property, the exception
would not apply even if negligence had been raised.

*4 {¶ 18) Appellant also argues that appellee's
immunity should be stripped away because appel-
lant acted in a wanton or reckless manner in its
dealings with Brandon. Appellant argues that R.C.
2744.03(AX5) would apply in this situation. R.C.
2744,03(A)(5) provides that:

The political subdivision is immune from liability
if the injury, death, or loss to.person or property
resulted from the exeroise of judgment or discre-
tion in determining whether to acquire, or how to
use, equipment, supplies, materials, personnet,
facilities, and other resources unless the judgment
or discretion was exercised with malicious put-
pose, in bad faith, or in a wanton or reckless
manner.

{¶ 19) As we noted in Hiles v. Frarik(in Cty.
Bd, of Commrs., Franklin App. No. 05AP-253,
2006-Ohio-16, R.C. 2744.03 does not create a basis
for liability, but rather provides itnnrunities and de-
fenses to liability. H;les, at 135. Under the frame-
work set forth in Cater, supra, it is only necessary
to consider whether one of the R.C. 2744.03 de-
fcnses,applies if it is first detemvned that one of the
exceptions to immunity in R.C. 2744 .02(B)(1)
through (5) applies, a hurdle appellant has not over-
come in this case. FLrtber, even if one of the exoep.•
tions to immunity did apply, the question of wheth-
er appellee acted in a reckless or wanton manner is
only relevant to defeat a claim by the political sub-
division that its action involved "the exercise of
judgment or discretion in determining whether to
acquire, or bow to use, equipment, supplies, materi-
als, personnel, facilities, and other resources" as
provided in R.C. 2744,03(A)(5). The City has not
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asserted that as a (iefense.

{l 20) Bven if appellee did not have the benefit
of the immunity provided to political subdivisions,
appellee correctly argues that it would still be en-
titled to summary judgment, because Brandon's sui-
cide was an intervening cause for which appeIIee
eannot be held responsible. It is well-settled that
"(t]he general mle Is that snicide oonstitutes an in-
tervening foroe which breaks the line of causation
stemmittg finm the wrongful act, and, therefore, the
wrongful act does not render the defendant civilly

]iable." Fischer v. Morales (1987), 38 Ohio App.3d
110, 112, 526 N.B.2d 1098. An exception to this
general rule exists where the intervening cause
could have been reasonably foreseen or was a nor-
mal incident of the risk involved. Id at 112. ,

{¶ 21) In this case, Brandon's suicide could not
have been reasonably foreseen, nor was it a normal
incident of the risk involved. As we stated in Fisc-

her, "It is common knowledge that virtually all hu-
man beings experience depression of varying de-
grees at various times of their lives. Depression is
not an unusual emotional condition. Seldom does
depression lead to suicide ." Id It is truly tragic that
nobody with the City who was aware of the efforts
being made on Brandon's behalf communicated to
him that those efforts were being made, an act that
may well have prevented the outcome that oc-
cutted. However, that failure cannot result in the
imposition of legal liability against the City, be-
cause Brandon's act could not have been foreseen.

*5 {¶ 22) Consequently, we overrule appel-
lant's assignment of error, and affirm the decision
of the trial court.

Judgment affirmed

BROWN and WI3ITESIDE, JJ., concur,
WHITESIDE, J., retired of the Tenth Appellate
District, assigned to active duty under authority of
Section 6(C), Article 1V, Ohio Constitution.

Ohio App. 10 Dist.,2007.
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c
CHECK OFIIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS ANT) WEIGHT OF
LEGAL AUTHORI"fYY.

Court of Appeals of Ohio,
Sixth District, Lucas County.

Timothy R. VILLA Appellant,
V.

VILLAGE OF ELMORB, et al. Appellees.

No. L-05-1058.
DecidedDec. 16, 2005.

Background: Fonner village police officer brought
action against village, clerk of city municipal court,
newspaper, and newspaper's editor for violation of
expungement statute, invasion of privacy and de-
famation for release of information about aonvic-
tion against him for impersonating an officer and
charge against him for catrying a concealed
weapon, notwithstanding expungement orders. The
Court of Comman Pleas, Lucas County, No. CI-
03-1818, granted summary judgment defendants,
and police chief appealed.

Holdings: The Court of Appeals, Parish, J„ held that:
(1) order expunging offrcer's conviction of itnper-
sonating a police officer that was not Jonmalized
was not valid or enforceable;
(2) offioer had no cause of action against village or
itaua3cipal court clerk under expuagement statute
for failing to seal the record of his conviction and
charge or for produeing information relating to the
conviction for impersonating an officer;
(3) village and municipal court clerk were not liable
for failure to seal record of charge against offaoer
for carrying concealed weapon under expungement
order the of6cer had obtained over 20 years earlier
or for not removing from his personnel file all doc-
uments relative to the weapon charge;
(4) village was exempt from action under Privacy
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Act for release of information about conviction and
charge;
(5) village was immune from claim for conlrnon
law invasion of privacy; and
(6) newspaper and newspaper editor did not invade
officer's right to privacy when they, published art-
icles about c}i.arges against him.

Af'famed.

i1l Crim9nal Law 110 ^1226(3.1)

110 Criminal Law
110XXVIII Criminal Records

110k1226 In General
1101<1226(3) Expungement or Con•ect,ion;

Effect of Acquittal or Dismissal
110k1226(3.1) ' k. In General. Most

Cited Cases
Expungement order signed by municipal court

judge expunging former vitlage poltce officer's con-
viction for impersonating a police officer was not
joumalized as required by rule to become effective;
letter from an offrcial with the Attorney General's
office that referred to a copy of the order, memo
from clerk of court that referred to a certified copy
of the arder, and document purported to be written
by municipal clerk regarding her search for officer's
expungement documents did not show the order
was in fact journalized. Rules Civ.Proc., Rvle 58(A).

12] Criminal Law 110 <6^1226(3.1)

110 Criminal Law
110XXVIII Criminal Records

110k1226 In General
110k1226(3) Expungement or Correction;

Effect of Acquittal or Dismissal
11ok1226(3.1) k. In General. Most

Cited Cases
Expungement order signed by munidpal court

judge expunging former village police officer's con-
viction for impersonating a police officer that was
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notjournalized was not valid or enforceable; order
was not file-stamped 'aadicating the order had been
filed with the clerk for joumalization, and fact that
the officer relied on its validity and others may
have believed it was valid did not constitute proof it
was valid. Rules Civ.Proc., Rule 58(A).

(3) Criminal Law 110 CzP1226(3.1)

110 Criminal Law
I IOXXVIII Criminal Records

11.0k1226 In Creneral
110k1226(3) Expungement

Effect of Acquittal or Dismissal
or Correction;

I10k1226(3.1) k. In General. Most

Cited Cases
Whether former village police officer had actu-

ally been previously convicted of impersonating an
officer was itrelevant to determination of whether
an expungement order he obtained from municipal
court was valid. Rules Civ.proc.,Rule 58(A):

[4J Criminal Law 110 e1226(3.1)

110 Criminal Law
I I OXXVIII Criminal Records

I 10k12261n General
110k1226(3) Expungement or Correction;

Effect ofAoquittal or Dismissal
l10k1226(3.1) k. In General. Most

Cited Cases
Former village police offrcer had no cause of

action against village or municipal court clerk un-
der expungement statute for failing to seal the re-
cordof'ltis corrviction for impersonating §n officer
and charge of carrying a concealed weapon or for
producing information relating to the conviction for
impersonating an officer; statutory order to ex-
punge oCficer's,conviction for impersonating an of-
ficer was not jomnalized as required by tvtle to be
effective and the order to expunge the oharge of
carrying a concealed weapon for which he was not
convicted was granted judicially, not under statute.
R.C. § 2953.31 et seq.

[51 Clerks of Courts 79 C;-----72

79 Clerks of Courts
79k72 k. Liabilities

duct. Most Cited Cases
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for Negligence or Miscon-

Criminal Law 110 ezzz,1226(3.1)

110 Criminal Law
I I OX.X V Itl Criminal Records

110k1226In General
110k1226(3) Expungement or Correction;

Effect of Acquittal or Dismissal
110k1226(3.1) k. ln General.

Cited Cases

Limitation of Actions 241 9D=58(2)

Most

241 Limitation of Actions
24 111 Computation of Period of Limitation

24111(A) Aocmal of Right of Action or De-
fense

241k58 Liabilities Created by Statute
241k58(2) k. Liability of Municipality

or Public Offrcers. Most Cited Cases
Village and municipal court clerk were not li-

able for f'ailure to sea3 the reoord of charge against
former village police officer for carrying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not remov-
ing from his personnel file all documents relative to
the weapon charge; thore was no evidence showing
misconduct on part of the present clerk, any claim
against elerk in office at time of the order had
abated under two-year statuto of limitations, and
there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
former.village police officer for eanying a con-
cealed weapon under expungement order tha officer
had obtained over 20 years earlier or for not remov-
ing from his personnel file all documents relative to
the weapon oharge; there was no evidence showing
miseonduct on part of the present clerk, any claim
against clerk in office at time of the order had
abated under two-year statute of limitations, and
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there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
fonner viU.age police officer for canying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not remov-
ing from his personnel file all documents relative to
the weapon charge; there was no evidence showing
misconduct on part of the present clerk, any claim

against clork in office at time of the order . had
abated under two-year statute of limitations, and
there was no evidence in record that village re-
ceived nofice of the order. R.C. § 2744.04.

[6] Criminal Law 110 0=1226(3.1)

I 10 Criminal Law
110XXVIII Criminal Records

110k1226In General
110k1226(3) Expungement or Correction;

Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most

Cited Cases
Village did not have duty to comply with ex-

pungement orders obtairied by former village police
officer expunging his conviction for intpersonatin.g
an officer and his charge for carrying a concealed
weapon, where village had not received copies of
the orders from clerk of municipal oourt in action
against village for failure to seal its records,

[7] Records 326 C=31

326 Records
3261I Public Access

326II(A) In General
326k31 k. Regulations Limiting Access;

Offenses, Most Cited Cases
Village was exempt from action under Privacy

Act for release of. information about convktion
against fonner village pol'ace officer far impersonat-

ing an officer and charge of carrying a concealed

weapon, notwithstanding an expungement order;
offrcer's personnel file was maintained by and re-
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leased by village's police chief, who kept the file as
a part of bis duties as the chief law enforcement of-
ficer for the village and was exempt under excep-
tion for release of information by individual who
performed as principal function "activit[ies] relat-
ing to the enforceritent of the criminal laws". R.C.
§§ 1347.04(A)(1), 1347.10(A)(2).

18] Municipal Corporations 268 C;=747(3)

268 Municipal Corporations
268XII Torts

2687CII(B) Acts or Omissions of Officers or

Agents
268k747 particular Officers and Official

Acts
268k747(3) k. Police and Fire. Most

Cited Cases
Village was immune from former village police

offrcer's claim for common law invasion of privacy
for release of inforniation about convietion against
him for impersonating an officer and charge of car-
rying a concealed weapon; political subdivision
was entitled to blanket immunity for t.ort action un-
der statute where no exception applied. R.C. §

2744.02.

[9] Torts 379 C=351

379 Torts
3791V Privacy and Publicity

3791V(B) Privacy
3791V(B)3 Publications

tions in General
379k351 k.

Cases. Most Cited Cases

Torts 379 C=:X^357

or Communica-

Miscelianeons Particular

379 Torts
379I V Privacy and Publicity

379IV(B) Privacy
3791V(B)3 Publications

tions in General
or Cornmunica-

Interest or379k356 Mattets of Public
Public Record; Newsworthiness
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379k357 k. In General. Most Cited
Cases

Newspaper and newspaper editor did not in-
vade police chiefs right to privaoy when it pub-
lished articles about charges against hnn 30 years
earlier for impersonating an officer and canying a
concealed weapon; articles were published within a
few weeks of police chiefs appoiniment in response
to citizens' concern over his past parformance in
law enforcement, information related to chiefs pub-
lic life and was of legitimate concern to the publio,
and there was no evidence the published informa-
tion was believed by the newspaper and editor to be
private.

Marilyn L. Widman and Ellen Grachek, for appel-

lant.

Michael K. Fatrell and Kelly M. King, for appellees
The Press attd Kelly Kaezala,

Teresa L. Grigsby, James E. Moan and P. Martin
Aubry, for appellees Village of Ehnore, Clerk of
Courts, and City of Sylvania Municipal Court.

DECISIONAND JUDGMENT ENTRY
PARISH, J.

* I{¶ I) This is an appeal from a judgment of
the Lucas Counly Court of Common Pleas that
granted the motions for summary judgment filed by
appellees on appellant's claims of a violation of
Ohio's expungernent statute, invasion of privacy
and defamation. For the following reasons, this
courtaffmns the judgment of the trial court.

{¶ 21 Appellant sats forth nine assignments of

error:

{¶ 3) "1. The trial court erred when it detertn-

ined as 'immaterial' the question of fact as to
whether Plaintiff was convicted of impersonating
an officer.

{¶ 4) "2. The trial court erred when it determ-
ined that the expungement order signed by Judge
Erb was not journali2ed.

Page 4

{¶ 5) "3. The trial court erred when it deterrn-
ined that the expungement order signed by Judge
Erb was not valid and enforceable.

(16) "4. The trial court erred when it ruled
that Plaintiff does not have a claim against any De-
fendant under R.C. 2935.31 et seq. bocause Judge
Handwork 'must have issued the [expungement) or-
der pursuant to his judicial authority.'

{^( 7} 115. The trial court erred when it found
Defendant Clerk had no liability for failing to seal
the record of the CCW charge, despite the existence
of a valid and enforceable expungement order.

{¶ 8} "6. The trial court erred when it found
Defendant Villagc did not have knowledge of either
ezpungement order.

9} "7. The trial court
ined Defendant Village was
Privacy Act.

erred when it determ-
exempt from Ohio's

{¶ 10} "8. The trial court erred when it determ-
ined Plaintiff did not have any claim for common
law invasion cf privacy against Defendant Village.

{¶ 11) "9. The trial court erred when it determ-
ined Plaintiff did not have any claim for common
law invasion of privacy against Defendants News-
paper and Editor."

{¶ 12) The facts relevant to the issues raised on
appeal are as follows. Appellant was employed by
the village of Elmore as a police officer from Octo-
ber 1969 until April 27, 1970. The record contains a
letter dated May 2, 1970, to appellant from the vil-
lage clerk notifying appellant that his services as
deputy policeman were terminated as of April 27,
1970, and an undated memo from an officer with
the Elmore Police Department to the Luoas County
Sheriffs Office stating appellant was discharged on
Apri129, 1970.

{qJ 13) In August 1970, appellant was charged
in Sylvania Municipal Court with carrying a con-
cealed weapon (case no. 25224) and impersonating
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a law enforcement officer (case no. 25225). A court
joumal entry for the weapon charge indicates appel-
lant entered a not guilty plea and contains a nota-
tion that the case was bound over to the grand jury.
A criminal docket index sheet confinns appellant
entered a not guilty plea to the weapon charge.
1-lowever, there is no indication in the record that
appellant was ever convicted of that, charge. As to
the impbrsonating charge, the criminal docket index
sheet indicates a' No C." plea was entered.
However, the record also contains copies of sub-
poenas indicating the impersonating case was set
for trial on October 23, 1970. Under "remarks" on
the criminal docket index sheat is a notation that on
October 23, 1970, the case was continued to the oall
of the prosecutor, along with the notation "Guilty: "

*2 (¶ 14) The next event relevant to this ap-
peal occurred in December 1976, when appellant
filed an appJication for expungement of his eonvic-
tion on the rnisdomeanor charge of impersonating a
polioe officer. On Mareh 28, 1977, an order for ex-
pungement regarding that charge was signed by
Sylvania Municipal Court Judge William Etb. The
order referred to appellants no contest plea and the
finding of guilty. The record also contains a copy of
an order forexpungement regarding the weapon
charge signed July 26, 1978, by Luoas County
Court of Common Pleas Judge Peter Handwork.
That order referred to a journal entry dated Decem-
ber 21, 1970, which stated that no indictment was
found against appellant on the charge of carrying a
coneealed weapon. The order further stated appel-
lant was entitled to expungement of the record of
the-proceedings pursuant to R.C. 2953.31-2953.35.

{¶ 15) On July 17, 2000, appellee The Press, a
newspaper published in Millbury, Ohio, printed an
article which discussed the 1970 charges against
appellant. The editor of the paper at that time was
appellee Kelly Kaczala. At the time the article was
published, appellant was employed as chief of po-
lice for the village of Walbridge, Ohio, an area
served by The Press. Appellees village of Elmore
("viliage") and the clerk of courts, City of Sylvania

Page S

Municipal Court; both made information regarding
the 197o charges available in response to public re-
cords requests by The Press. lnformation made
available by the village of Elmore consisted of ap-
pellant's personnel file, which included two sub-
poettas on which were written the Sylvania Muni-
cipal Court oase numbers for the imparsonating and
weapons charges. The reporter then went to the
Sylvania Muhicipal Court Cl.erk's Offcce and was
allowed to review the criminal doclcet index sheet
containing information on the charges. The Press
published a follow-up article on December 10, 2001.

{}( 16) On February 21, 2003, appellant filed a
compla¢tt in the trial court against the village of El-
more and the Clerk of Sylvania Municipal Court
claiming a violation of R.C. 1347 (the Ohio Privacy
Act), invasion of his common law privaoy rights,
an(i a violation of the Ohio expungement statutes (
R.C. 2953.31 et seq.). The complaint also asserted
claims against The Press and Kaczala for conunon
law invasion of privacy and defamation. Appollant
claimed an order for expungement regarding the
impersonation charge was entered with the clerk in
the Sylvania Municipal Court in 1977, and an order
for expungement of the concealed weapon charge
was entered with the Lucas County Court of Com-
mon Pleas in 1978. Appellant further claimed the
clerk of Sylvania Municipal Court and the village
of Elmore intentionally permitted The Press to have
access to sealed records and information that was
personal and confidential,

{9 17} On August 19, 2003, the trial court
denied a motion to`dismiss fded by The Press and
Kaczala. A motion for summary 3udgmant was filed
by appellees village and clerk on July 14, 2004, and
by appellees The Press and Kaczala on July 26,
2004. Appellant filed oppositions to both motions
and appellees filed replios. On July 19, 2005, the
trial court granted both motions for summary judg-
ment.

*3 {¶ 18) This court notes at the outset that in
reviewing a motion for summary judgment, we
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must apply the same standard as the trial court. Lo-
rain Natl. Bank v. Saratoga Aprs. (1989), 61 Ohio
App.3d 127, 129, 572 N.E.2d 198. Summary judg-
ment will be granted when there remains no genu-
ine issue of material fact and, when construing the
evidence most strongly in favor of the non-moving
party , reasonable minds can only conclude that the
moving party is entitled to judgment as a matter of
law. Civ.R. 56(C).

{¶ 19) In support of his appeal, appellant as-
serts the trial court overlooked material faots which
raise genuine issues as to several of his claims. Ap-
pellant's first three assignments of error relate to the
charge of impersonating a police offrcer; for reas-
ons of clarity, we wiII address appellanfs second
and third assignments of error before addressing the

fust.

[1] (120) ht his second and third assiguments
of error, appellant assot2s the triat court erred by
finding that the expungement order &om Sylvania
Municipal Court was never journalized and there-
fore not valid and enforceable. In considering
whether the expungement statutes were violated by
the clerk of the Sylvania Municipal Court, the trial
court found there was no evidence in the record that
the 1977 order to expunge the impersonating of-
fense was ever joumalized. Civ.R. 58(A), effective
July 1, 1970, states that "[a] judgment is effective
only when entered by the clezk upon the joumai."
Appellant calls the court's attention to several docu-
ments which he claims raise a question of fact as to
whether the order was joumalized, including a let-
terf'rem an official with the Ohio Attoxney Gener-
al's office that referred to a copy of the order; a
memo from the Lucas County clerk of courts that
referred to a certi8ed copy of the expungement or-
der; and a document purported to be wi•itten by
Sylvania Municipal Clerk of Courts Bonnie
Chromik regarding her search for appellant's ex-
pungement documents. Upon review, however, we
fmd that none of the documents offered by appcl-
lant show that the order was in fact joumalized. Ac-
cordingly, the triai court properly found that the or-
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der expunging the impersonating conviction was
not joumalized and appellant's second assignment
of error is not well-taken

[2] {¶ 21) Having determined there was no
evidence that the order was joumalized, the trial
court found that it was theFefore not valid and en-
forceable. ln his third assignment of orror, appellant
asserts the judgment was valid and enforceable re.
gardless of whether it was joumalized. Appellant
appears to argue the order is valid and enforceable
because he relied on its validity. Appellant also at-
tempts to gloss over the absence of a file-stamped

1attd joumalized order by citing to some documents
in the case file which refarred to the order. The
documents cited by appellant, set forth above in
pamgraph 20, do not constitute proof that the order

was valid. The issue before the trial court was not
whether there were other documents indicating
some people believed the order to be valid, or
whether appellant relied on the order's validity. TYte
question before the trial court, which it correctly
answered in the negative, was whether the expunge-
ment order was joumalized. Ohio courts have con-
sistently held. that a court acts and speaks only

through its journad. "[A] judge speaks as the court
only through journalized judgment entrles." Wilti-

am Cherry Trust v. Hoffmann (1985), 22 Ohio
App.3d 100, 103, 489 N.E.2d 832. °[7]n order to be
'effective,' a court's judgment, whatever its form
may be, must be filed with the trial court clerk for
joumalization." (Emphasis in original.) id. at 105,
489 N.E.2d 832. Further, the expungement order at
issuc in this case is not file-stamped. As this court
has. held, proper jou.rnalization requires "some in-

dication on the document that it was ffied with the

trial court clerk and, most importantly, when."
(Emphasis added.) Ho,/jmann, supra, at 106, 489

N.E.2d 832. Accordingly, the trial court did not err
by finding the Impersonating expungement order
was not valid and enforceable and appellant's third
assignment of error is not well taken.

*4 [31 {¶ 221 Appellanes first assignment of
error stems from the trial court's fmdings as dis-
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cussed above. In this assignment of error, appellant
argues the trial court erred by fmding that whether
he was actually convicted of impersonating an of-
ficer was "immaterial" in light of the f'eilure of the
Sylvania. Municipai Court to journalize the order.
As discussed above, the trial court based its fmdin.g
as to the validity of the expungeroent order on the
fact that the order was never joumalized. The de-
termining factor was that the order was not journal-

ized,• whether appellant was convicted of imperson-
ating an officer was irrelevant to flte issue of the or-
der's validity. AppeBlant's first assignment of error
is not well-taken.

[4] (123) In his fourth assignment of error, ap-
pallant asserts the trial court erred by finding that
he did .uot have a claim against the village of El-
more and the Syivania Municipal Court Clerk under
R.C. 2935.31 et aeq. for failure to honor the seals
over his criminal records.

($ 24) As we found above under our discus-
sion of appellant's second assignment of error, the
expungement order signed by Judge Erb was not
valid because it was never joumalized. On that
basis, appellaht had no cause of action against the
village or clerk under R.C. 2953,31 et seq. for fail-
ing to seal the reeord of his two cases or for produ-
cing information relating to the conviction for im-
personating an officer. When the two orders herein
were signed, theie were two kinds of expungetnents
in Ohio judiolal and statutory. A judicial expunge-
inent could be ordered when a defendant was
charged but never convicted of an offense. See City
of Pffea Pike v, Dae (1981), 22 Ohio St.2d 374.
Once convicted, a defendant's remedy was a stat-
utory expungement as allowed by R.C, 2953.32 for
first offenders who applied to the sentencing court.
It was not until 1984, approximataly seven years
after the orders in this case were sigaed, that a law
was enacted providing for the sealing of records in
cases'which did not result in convictions. See R.C.
295351-.55. The expungement order signed by
Judge Handwork was enforceable as a "judicially
granted" expungement since it related to a charge
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for which appellant was not convicted. However,
because the authority for the concealed weapon ex-
pungement was not statutory ia nature, appellant
could not properly assert a claim under R.C.
2953.31 et seq, based on the cierk's disclosure of
documents related to the charge. Since the one or-
der was not journalized and the other was not stat-
utorily granted, appeUant had no statutory basis for
a claim for violation of his tights under R.C.
2953.31 at seq. Appellant's fourth assignment of er-
ror is not well-taken.

[5] (1J 25) In his fittb assignment of error, ap-
pellant asserts the trial court erred by fmding the
clerk and village had no liability foYfailiug to seal
their records relating to the concealed weapon
cbarge. Appellant claims the clork "failed to eradic-
ate its docket references to the criminal charges
from 1970." The record reflects, however, that the
individual who was Clerk of the Sylvania Municip-
al Court when this action was filed was not in of-
fice when the expungement orders were signed
more than 25 years earlier and had no knowledge of
what may have occurred during that time in connec-
tion with the orders. Appellant has not presented
any evidenae showing misconduct on the part of the
present clerk Further, any claim against the clerk
who was in office in 1977 or 1978 abated many
years ago and cannot be asserted against the person
presently holding that position. Claims against pub-
lic officers in Ohio are govemed by the same two-
year statute of limitations that applies to political
subdivisions. See R.C. 2744.04; Read v. Fairview

Park (2001), 146 Ohio App.3d 15, 764 N.E.2d 1079
Appellant also claipits the village should have re-

moved from his personnel file the subpoenas and
any other documents relative to the weapon charge.
However, as is discussed niore fully below, there is
no evidence in the record that the village received
notice of the expungement order, Absent evidence
of notice, the village cannot bs liable for failing to
seal or remove records from its files. Based on the

foregoing, appellanVs fifth assignment of error is

not well-taken.
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*5 [6] (126) In his sixth assignment of error,
appellant asserts the trial court erred by finding that

the village of Elmote did not have lmowledge of
either expungement order. Appellant asserts the vil-
lage had "official records" pertaining to the case in
the form of subpoenas issued by the Sylvania Muni-
cipat Court to employees of the vlllage. Appellant
states that the Cterk of the Lucas County Court of
Common Pleas and the Lucas County Sheriffs Of-
fice properly sealed their records of the charges.
Based on that information, appeltant infers the vil-
lage must have received notice of the expunge-
ments and the failure of the village to seat its docu-
ments relative to the criminal charges was not be-
cause of lack of notice but for "some other reason."
Appellant further assumes that if the Sylvania Mu-
nicipal Court contacted the sheriffs office and the
common pleas court it must have also contacted the
village of Eimore, which held subpoenas issued rel-
ative to the two charges. Appellant has pointed to
ho such evidenee, merely surmising that if the cotn•
mon pleas court and sheriffs office knew of tho or-
ders, the village also must have known. Absent
evidence the village received oopies of the orders or
otherwise was made aware of their existence, the
village cannot be held to have violated a duty to
keep its records sealed. Accordingly, because there
is no evidence in the record that the village of El-
more knew of the expungement orders we cannot
find that the village had a duty to comply with the
orders, Appellant's sixth assignment of error is not

well-taken.

[7] {¶ 27) Appellant's fmal three assignments
of error raise issues relevant to his claims of inva-
sion of privacy brought against the village of El-
more, The Press and Kaczala. In his seventh assign-
ment of error, appellant asserts the trial court er.re(i
by finding the village was exempt from the provi-.

sions of R.C. Chapter 1347, known as Ohio's Pri-

vacy Act.

1128) R.C. 1347,10(A)(2) provides as follows:

{Q 29} "(A) A person who is harmed by the use
of personal information that relates to him and that
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is maintained in a personal information system may
recover damagas in civil action from any person
who d'uectly and proximately caused the hartn by
doing any ofthe following:

30}"***

{¶ 31} "(2) Intentionally using or disclosing
the personal information in a manner prohibited by
law * * *." (Emphasis added.)

{¶ 32) However; R.C. 1347.04(A)(1) provides
exemptions from the privacy act for "[a]ny state ®r

local agency or part of a state or locaE agency that

performs as its principal functton any activity relat-
ing to the enforcement of criminal iaws; ** *:'
(Emphasis added.)

(133) In its decision, the trial court found that
the village was exempt because there was no evid-
ence that it intentionally disclosed information pro-
tected by an expungement order, This court has
thoroughly reviewed the record of proceedings in
this case and fmds thare is no evidence the village
was aware of an executed expungenient order as-to
either 1970 case. Ftrtlter, if the village intentionally
disolosed personal information in a manner prohib-
ited by law, the act would be protected by the ex-
emption specified in R.C. I347.04(A)(1), above.
The record reflects that appellaut's personnel file
was maintained by the village poliae chief, who
kept the file as a part of his duties as the chief law
enforcement officer for the village. This flle was
separate from personnel ftles for other village em-
playe.es and it was the chisf of police who actttally
released appellant's file to 4he media. Because the
information was released by an individual who per-
formed as his principal. fanction "activit[ies] relat-
ing to, the enforcement of the criminal laws," the
law enforcement exception in R.C. 1347.04(A)(1)
applies. Accordingly, appellant's seventh assign-
ment of error is not well-taken,

*6 [8] {j 34) In his eighth assignment of error,
appellant assares the trial court errod by finding he
did not have a vaHd claim against the village for
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common law invasion of privacy. Pursuant to R.C.
2744.02(A)(1), political subdivisionsare entitled to '
blanket immunity for tort claims unless it is demon-
strated that the claim fits within one of the statutor-
ily recognized exceptions set fortb in R.C.
2744.02(B). See Cater v. Cleveland (1988), 83
Ohio St.3d 24, 28, 697 N.E.2d 610. Even if one of
the exceptions applies, a political subdivision is en-
titled to have immunity reitistated if it is able to in-
voke uno of the affamative defenses set forth in
RC. 2744.03, ln its motion for summary judgment,
the village claimed immunity under R.C: 2744 and
argued that none of the exceptions to immunity set
forth in R.C. 2744,02(B) applled. The village also
eigued it had a defense pursuant to R.C.
2744.03(A)(2) as conduct required or authorized by

law.

(1351 Upon consideration of the frve enumer-
ated exeeptions to hamunity, we fmd that none of
them apply to the village in this case. The excep-
tions set forth in R.C. 2744.02(B)(1) and (3) clearly
do not apply as the first refers to negligent opera-
tion of motor vehicles and the other to the failure to
keep public roads and grounds open, in repair and
&ae of nuisance. Next, R.C. 2744.02(B)(2) removes
a political subdivision's immunity in cases where
the loss is caused by the "negligent performance of
acts by their employees with respect to proprietary
functions of the political subdivisions." However,
the provision of police services is not a proprietary
function; it is defmad under R.C. 2744.01(C)(2)(a)
as a governmental function. Also, this exception re-
quires a showing of negligence. rn this case, appel-
lant does not allege negligence on the part of the
village; in paragraphs 28, 30 and 38 of bis com-
plaint, he alleges that the village "intentionally"
disolosed personal and confidential information
about him to The Press and 1Caozala by providing
them access to sealed records. The exception set
forth in R.C. 2744.02(B)(4) likewise would not ap-
ply he[ein as it also refers to certain losses caused
by the "negligence" of employees. Finally, we fmd
that the axception to immunity stated in R.C.
2744.02(B)(5) does not apply to the village. This
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exception applies "when liability is expressly irn-
posed upon the political subdivision by a section of
the Revised Code:" However, for the reasons dis-
cussod above, neither the Ohio expnngement stat-
utes nor the Ohio Privacy Act impose liability on
the village in this case. Therefore, they cannot be
used to support the exception to immunity set forth
in R.C. 2744,02(B)(5). Accordingly, although the
immunity provided the village by R.C. 2744 .02(A)
is potentially subject to the five excaptions dis-
cussed above, we fmd that those exceptions bave no
application to appellant's claim against the village
of Ehnore. See Inghram v. City of Sheffield Lake
(March 7, 1996), 8th Dist. No. 69302 (finding that
immunity apphed when no exception was triggered).

*7 {136) Appellant also arguas the vlllage is
not entitled to immunity for release of his records
because his claitn against the village arises out of
his formmer employment with its police department.
In support, appellant cites R.C. 2744.09(B), whicb
states that R.C. Chapter 2744 does not apply to
civil actions by an employee against his political
subdivision relative to any matter that arises out of
their employment relationship. We fipd, however,
that this action did not arise out of an emPloyment
relationship between appellant and the village of
Blmore. This case arose out of the village's disclos-
ure of several subpoenas issued to village officials
30 years earlier regarding their potential testimony
in the two cases against appellant in 1970. This
case is not about appeIlant's employmcnt with the
village 35 years ago; it is about the vipage police
chief allowing the media to view the subpoenas in
appsllant's p.ersonn.e.l file, three decades after his
employment with the village was terminated. Fur-
ther, this court has held that R.C. 2744,09(B) does.
not remove an employer's immunity for intentional
torts as granted under Chapter 2744. See Terry v.

Ottawa County Board of MRIJD, e4 al., 151 Ohio
App.3d 234, 783 N.B.2d 959, 2002-Ohio-7299.
Based on the foregoing, appellant's eighth assign-
ment of error is not well-taken.
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[9] {1 37} In his ninth assigmnent of error, ap-
pellant asserts the trial court erred by determining
he did not have a claim for oo.mmon law invasion of
privacy against The press aad Kaczala. Appellant
bases his argument on the premise that appellees
were subject to valid and enforceable expungenient
orders. He also argues that the records were not
public and were of no legitimate public interest.
Appellant claims the newspaper had "ample evid-
ence" the records had been sealed, but published
the information anyway. ]n support of this argu-
ment, appellant quotes the July 2000 article which
stated "the records at the Lucas County Sheriffs
Office have reportedly been sealed"

{¶ 38} Ohio courts have recognized that the
following five elementa must be proved to establish
a olaim for invasion of privacy by publication of
private facts: (1) the disclosure was public in
nature; (2) the facts disclosed concerned an indi-
vidual's private life, not his public life; (3) the mat-
ter publicized would be highly offensive and objec-
tionable to a reasonable person of ordinaty sensibil-
ities; (4) the publication was made intontionally,
not negligently and (5) the matter publicized was
not of legitimate concem to the public. Early v. The
Toledo Blad? (1998), 130 Ohio App.3d 302, 342,
720 N.B.2d 107, citing Kildllea v. Sears, Roebuck &
Co. (1985), 27 Ohio App.3d 163, 166-167, 499
N.E.2d 1291.

{¶ 39} First, upon review of the two artictes in
question, we fmd that the information published did
not concem appellant's private life. The first article
was pnblished July 17, 2,000, under the headline
"New chief once charged for impersonating an of=
ficer." It stated in part:

*8.{¶ 40) "' ** Timothy R. Villa, sworn in as
the new police chief in May, was charged in 1970
with impersonating a police officer and casrying a
concealed weapon, according to the Sylvania Muni-
cipal Court.

{¶ 41) "IVir. Villa pled no contest to the charge
of impersonating an officer and was found guilty,
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according to the Sylvania Municipal Court. He pled
not guilty to the charge of canying a concealeid
weapon, and the case was bound over to the Lucas
County Grand Jury in September, 1970, accordirtg
to the Sylvania Municipal Court.

(¶ 42) "A disposition of the case was not on
file in the Lucas County Ccurt of Common 1'leas.
The records at the Lucas County Sheriffs office
have reportedly been sealed."

(¶ 43) The second article was published
December 10, 2001, under the headline "Villa may
file suit against Ebnore." The article again rnen-
tioned that appellant pled no contest to a charge of
impersonating an officer and guilty to the concealed
weapon charge.

{144} The information about which appellant
complains olearly related only to his professional
life in the area of law enforcernent. The two
charges brcught against appellant in 1970, arose
following a dispute between appeilant and the vil-
lage of Elmore over whether his services as a police
officer had been terminated. The inforination was
published in 2000, within a few weeks of appel-
lant's being appointed police chief for Walbridge in
response to citizens' concern over appellant's past
performance in law enforcement. Clearly, the in-
fomtation published related to appellant's public
life and wasof legitimate concern to the public ap-
pellant was then serving as chief of police. In a
democratic society, the role of the press as a check
against government ineptitude and corruption is vi-
tal to the well-being of society as a whole: The
right of a free press legally to seek infotmation that
is part of a public record is absolute and unquali-
fred, In this case, The-press' articles served to docu-
ment the very concems expressed by the citizens of
Walbridge over the selection of appellant as their

chief of police.

{¶ 45) Finalty, there is no evidence The Press
or Kaczala httentionally published information it
believed was private. Based on all of the foregoing,
we fmd the trial court did not en• by concluding ap-
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pellant did not have a claim against The Press or
Kaczala for connnon law invasion of privacy, and
appellants ninth assignment of error is not well-

taken.

{¶ 46) On oonsideration of the foregoing, this
court fmds that there is no genuine issue of material
faot and appellees The Press, Kaczala, the village of
Elmore and the Clerk of Sylvania Municipal Court
are entitled to judgment as a matter of law. The
judgments of ihe Lucas County Court of Comnon
Pleas are affirmed Appellant is ordered to pay the
costs of this appeal pursuant to App R. 24. Judg-
ment for the clerk's expense incorred in preparation

of the record, fees allowed by law, and the fee for
filing the appeal is awarded to Lucas County.

*9 JUDGMENT AFFIRMEIJ,

A certified copy of this entry shall constitute
the mandate pursuant to App.R. 27. See, also, 6th
Dist.Loc.App:R. 4, amended 1/1/98.

MARK L. PIETRYKOWSKI, J., ARLENE SING-
ER, P.J. and DENNIS M. PARISH, J., concur.

Ohio App. 6 Dist.,2005.
Villa v. Elmore
Not Reported in N.E.2d, 2005 WL 3440787 (qhio
App. 6 Dist.), 2005 -Ohio- 6649
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R.C. § 2744.09

P
Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Coutts--General Provisions--Special Remedies
Ftw Chapter 2744, Political Subdivision Tort Liability (Refs & Annos)

_^.+ 2744.09 Applicability of chapter

This chapter does not apply to, and shall not be construed to apply to, the following:

Page 1

(A) Civil actions that seek to recover damages from a political subdivision or any of its employees for contractu-

al liability;

(B) Civil actions by an employee, or the collective bargaining representative of an employee, against his politic-
al subdivision relative to any matter that arises out of the employment relationship between the employee and
the political subdivision;

(C) Civil actions by an employee of a political subdivision against the political subdivision relative to wages,
hours, conditions, or other terms of his employment;

(D) Civil actions by sureties, and the rights of sureties, under fidelity or surety bonds;

(E) Civil claims based upon alleged violations of the constitution or statutes of the United States, except that the
provisions of section 2744.07 of the Revised Code shall apply to such claims or related civil actions,

CREDIT(S)

(1985 H 176, eff. 11-20-85)

CONSTITUTIONALITY

"Ohio Revised Code § 2744" was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitu-

tion Article 1, § 5, and the right to a remedy, under Ohio Constitution Article 1, § 16. The ruling was by the U.S.

District Court for the Southern District of Ohio, deciding as it believes the Supre ne Court of Ohio would have,
in the case of [zamtneyer v City of Sharonville, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed
that the state is sovereign but political subdivisions are not.

Current through atl 2011 laws and statewide issues and 2012 Files 70 through 116, 118, 119, and 121 through

123 of the 129th GA (2011-2012).
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R.C. § 2744.09 Page 2
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