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L INTRODUCTION

Ohio's Political Subdivision Tort Liability Act provides almost absolute immunity to
political subdivisions from intentional tort claims. The immunity in this case turns on whether
the exemption to the Act for a “matter that arises out of the employment relationship” und.er R.C.
2744.09(B) applies. In Sampson v. CMHA, this Court held that a “matter that arises out of the
employment relationship” requires “a causal connection between the subject matter of the civil
action and the employment relationship.” Sampson v. CMHA, 131 Ohio St.3d 418, 966 N.E.2d
247, 2012-Ohio-570 at g 16.

This case arises out of Lisa Vacha's rape at the hands of her coworker Charles Ralston.
Vacha sued her employer, the City of North Ridgeville, for an employer intentional tort. A
legitimate connection cannot exist between Lisa Vacha's rape, her claims, and her employment
with the City. Vacha's claims arise out of Ralston's criminal conduct in raping her. They arise out
of Vacha's relationship with Ralston, who was criminally convicted and imprisoned for his
violent attack. Ralston's rape of Vacha pfesents an unequivocal contrast to anything employment
related in any occupation.

The Legislature never intended for a coworker's violent rape of another co-worker to
divest a political subdivision of immunity under the Tort Liability Act. It is difficult to conceive
of an act that is more wunconnected to any émployment. Under the Tort Liability Act and
Sampson v. CMHA, the City cannot be held 1iab1e. The Tort Liability Act applies. The City is
immune without exception to Vacha's employer intentional tort claim under R.C. 2744.02(A).

This Court must reverse the Ninth District's decision and grant summary judgment in favor of the

City.



.II. STATEMENT OF THE CASE AND FACTS
A. Factual Background
1. Vacha and Ralston Worked at the City's Wastewater Treatment Plant

The City owns the French Creek Wastewater Treatment Plant. On March 3, 2000, the
City hired Lisa Vacha as a “helper” at the Treatment Plant and later promoted her to an
“unlicensed operator.” (Dep. of Vacha at 34, 46.) Vacha's job duties included plant maintenance
and logging meter readings. (Id. at 43, 47.)

Charles Ralston is the father of North Ridgeville Mayor Gillock’s grandchildren through

a prévious relationship with Kristin Gillock. (Dep. of Ralston at 6-8.) On two occasions, Mayor

Gillock’s daughter informed him that she had contacted the police as a result of verbal arguments

with Ralston. (Dep. of Mayor Gillock at 6-8.) Mayor Gillock testified that there was no
indication that Ralston was physically violent with his daughter. (/d.)

Mayor Gillock knew Ralston to be a hard worker Who was then married with four
children, and in need of emﬁloyment. (Id. at 8.) As a result, in March 2004, Mayor Gillock told
Ralston about a job posting for an entry level “helper” position at the treatment plant. (Id.; Dep.
of Ralston at 6-8.) In response, Ralston filled out an application for the “helper” position. (Dep.
of Ralston at 35-37.) On the application, Ralston truthfully stated he had no prior felony
convictions. (/d.) Thereafter, the City interviewed and hired Ralston as a “helper” at the
treatment plant. (Id.) Ralston did not inform North Ridgeville of any criminal history. (Id. at pp.
79-81.)

2. Vacha and Ralston Become Work and Social Acquaintances

Ralston and Vacha worked together at the plant for almost two years before the incident.

(Dep. of Vacha at 62.) During Ralston’s employment, treatment plant supervisors did not know
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of any potential propensity for Ralston to engage in sexual assault or physical violence. There
simply was no indication or notice to North Ridgeville that Ralston had a propensity for physical
violence. (Dep. of Gillock at 6-8; Dep. of Daley at 13; Dep. of Johnson at 6-7.)

Vacha alleged Ralston once yelled at her and slammed a door at the plant. (Dep. of Vacha
at 70-71.) Ralston testified Vacha initiated the argument by yelling at him. (Dep. of Ralston at
44-47) Regardless, Vacha and Ralston testified they resumed a friendly social relationship
shortly after the argument. (Id.; Dep. of Vacha at 84-85.) Vacha also claims to have overheard
Ralston yelling at his wife over the phone at work. (Dep. of Vacha at 105.) But, Vacha did not
notify any coworkers or supervisors regarding Ralston’s alleged verbal arguments with his wife.
(Id. at p. 108.)

Ralston and Vacha engaged in multiple social activities together outside of work. (Dep.
of Vacha at 84-89; 92-99; Dep. of Ralston at pp 47-53.) Vacha testified that these friendly social
iliteractions included meeting Ralston at her dog breeder’s house; having Ralston over.to her
house to show him her Rottweiler; having Ralston at her fortieth birthday party; and having
Ralston and his cousin over to her house for drinks. (Dep. of Vacha at 84-89; 92-99; Dep. of
Ralston at 47-53.) Vacha and Ralston also drove to work together on several occasions. (Dep.
of Vacha at 103-104; Dep. of Ralston at 55.) Vacha and Ralston’s social interactions did not
evidence any potential for physical violence. (Dep. of Vacha at 84-89; 92-99; Dep. of Ralston at
47-53.)

3. Vacha Gave Ralston a Ride to Work in Exchange for Beer

On June 2, 2006, Vacha gave Ralston a ride to work. (Dep. of Vacha at 105, 118.)

Ralston offered Vacha $8 for gas. (Jd. at 120-121.) Vacha explained that she had gas and did not

want the money. (/d.) Rather than accept the money, Vacha accepted beer as payment for the

3



ride. (Id.) Before arriving at work, Vacha stopped at a gas station and Ralston bought a six pack
of her favorite beer, Heineken. (Jd. at 120-121, 103.) Ralston also bought a six-pack of beer for
himself. (/d.) V.acha then drove to the treatment plant for their 4 p.m. to 2 a.m. shift. (/d. at 124.)

Vacha and Ralston brought their beer into the Treatment Plant and put it in the
refrigerator. (Dep. of Vacha at 124-127; Dep. of Ralston at 57-58.) Vacha wanted to bring the
beer into the facility to keep it cold to drink on the ride home. (Dep. of Vacha at 125, 143.)
Vacha knew that it was against plant rules to bring alcohol to work. (/d. at 58, 168-169.) She
also knew, as an “unlicensed operator,” it was her responsibility to tell a supervisor about the
illicit use of alcohol at the treatment plant. (Id.)

4. Va?ha Asks Ralston's Help To Catch 2a Woodchuck

During her shift, Vacha spotted a woodchuck on plant property and asked Ralston to help
her capture the animal. (Dep. of Vacha at 132-133; Dep. of Ralston at 58, 66-68.) Vacha
captured the woodchuck with Ralston’s assistance. (Dep. of Vacha at 132-133; Dep. of Ralston
58, 66-68.) Vacha and Ralston brought the animal into the treatment plant administration
building and placed it in the women’s shower area. (Dep. of Vacha at 139-140; Dep. of Ralston
at 58, 66-68.) Vacha placed the woodchuck in the shower so that she could take it home with her
after work. (Dep. of Vacha at 139-140; Dep. of Ralston at 58, 66-68.) Vacha knew trapping the
woodchuck was not part of her job duties and the City prohibited bringing an animal into the
treatment plant. (Dep. of Vacha at 168.)

After Vacha placed the woodchuck in the shower area, Ralston told her that he had drunk
all the beer brought into the plant. (/d. at 142-145; Dep. of Ralston at 58, 68.) Vacha was upset
that Ralston had drunk her beer. Vacha gave her truck keys to Ralston so that he could purchase

more beer from the gas station. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Ralston
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left the plant to buy more beer,_ while Vacha continued to play with the woodchuck. (Dep. of
Vacha at 142-145; Dep. of Raléton at 58, 68.) Vacha knew that playing with and watching the
woodchuck were not part of her job duties at the treatment plant. (Dep. of Vacha at 168.)
5. Ralston Overpowers and Rapes Vacha

Ralston returned from the gas station and Vacha continued to play with the woodchuck in
the shower area. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Vacha claims that as
she exited the shower area, Ralston startled her. Ralston then raped her by overpowering her.
(Dep. of Vacha at 146-150.) After the rape, Vacha claimed that Ralston told her that she would
have to get an abortion if she were pregnant. (/d. at 150.) In response, Vacha explained to
Ralston that she did not believe in abortion as a form of birth control. (/d.) Vacha said an
argument ensued and Ralston physically assaulted her. (/d. at pp. 150, 152.) Vacha fled the plant
and told police that Ralston raped her. (Id. at 156-157, 166.)

6. Ralston Was Convicted and Imprisoned for Ra-\ping Vacha

Ralston's last day of work at the treatment plant was June 2, 2006, the day of the rape.
(Dep. of Ralston at 12.) The Sheffield Lake Police Department investigated Ralston, who the
State charged and ultimately convicted for raping Vacha. (Id. at 12.) The trial court sentenced
him to four years in prison on a rape charge and a concurrent year for one count of gross sexual
. imposition. Ralston was incarcerated in the Grafton Correctional Institute. (/d. at 5.)
B. Procedural Background

1. The Trial Court Denied Immunity to the City Without Explanation
Based on these facts, Vacha sued the City of North Ridgeville' for vicarious liability,

negligent hiring/supervision, reckless hiring/supervision, and intentionaily willful and wanton

! Vacha also sued Ralston, who is not a party to this appeal.
5



hiring/supervision. (Am. Comp.) After completing discovery, the City asked the trial court to
grant summary judgment on the merits and the immunities contained in R.C. Chapter 2744 and
R.C. Chapter 4123. The Lorain County Court of Common Pleas denied, in part, the City’s
request. (J. Entry of Dec. 8, 2009; Apx. 1-3.) While properly dismissing Vacha's claims of
vicarious liability, the trial court found “genuine issues of material fact in dispute” regarding
negligent hiring/supervision, reckless hiring/supervision, and intentional, willful and wanton
hiring/supervision. (fd.) While stating the black-letter law in its opinion, the trial court did not
provide any explanation of what facts were in dispute or why judgment as a matter of law was —
or was not — appropriate. (Id.) The trial court also did not apply the Ninth District's then-binding
law that an intentional tort against a public employer couid not constitute an exception to
immunity. See generally Buck v. Reminderville, 9th Dist. No. 25272, 2010-Ohio-6497, 2010 WL
5551003 (Déc. 30, 2010) reconsidering Ninth District precedent and overruling Ellithorp v.
Barberton City School District Board of Education, 9th Dist. No. 18028, 1997 WL 416333 (July
9, 1997) and Dolis v. City of Tallmadge, 9th Dist. No. 21803, 2004 WI, 1885348, 2004-Ohio-
4454 (Aug. 25, 2004).

2. Two Ninth District Judges Mistakenly Conclude that Ralston's Rape
Could Arise Out of Vacha's Employment Relationship

After oral argument in the present case, the Ninth District in Buck v. Reminderville
overruled its precedent and held for the first time that political subdivision immunity may not bar
a claim by the employee of a political subdivision against the political subdivision for its
allegedly intentionally tortious conduct. Id.

Although not explaining how Ralston's rape of Vacha may “arise out of the employment

relationship,” the majority panel held that Vacha's claim “may constitute a claim within the



scope of R.C. 2744.09(B).” (Op. at § 23; Apx 12.) Ultimately, the majority affirmed the trial
court's decision with regard to Vacha's intentional tort claim.?

3. This Court Accepts Review

At the time the Ninth District rendered its decision in the present case, this Court had

‘ accepted review of Sampson v. CMHA on the proposition of law: “R.C. 2744.09(B) does not
create an exception to political subdivision immunity for intentional tort claims alleged by a
public employee.” 127 Ohio St.3d 1460, 938 N.E.2d 362, 2010-Ohio-6008. Subsequently, this
Court accepted the present case on that same issue, sua sponte ordered that this cause be held for
a decision in Sampson, and stayed the brieﬁng' schedule. Vacha v. N. Ridgéville, 129 Ohio St.3d
1487, 954 N.E.2d 661, 2011-Ohio-5129. The Court also consolidated the present case with the
City's appeal of the same proposition before the Court on a certified conflict. /d. After rendering
its decision in Sampson, this Court lifted the stay to adjudicate this controversy. Vacha v. N.
Ridgeville, 131 Ohio St.3d 1537, 966 N.E.2d 892, 2012-Ohio-2025. This case is now before this
Court for resolution.
. LAW AND ARGUMENT

PROPOSITION OF LAW I: R.C. 2744.09(B) DOES NOT CREATE AN

EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL
TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE.

Certified Conflict Question: DOES R.C. 2744.09 CREATE AN
EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR
INTENTIONAL TORT CLAIMS ALLEGED BY A PUBLIC EMPI,OYEE?

A, The City is immune without exception under R.C. 2744.02(A).

2 While not before this Court, the Ninth District unanimously reversed the trial court, in part, and
held that workers compensation immunity barred Vacha's negligent/reckless hiring/supervision

claims.
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Vacha's intentional tort claim is barred as a matter of law, unless the exemption contained
in R.C. 274;1.09(B) applies. This Court has expressly held that an intentional tort is not an
exception to a City’s immunity under R.C. 2744.02(A). Wilson v. Stark Cty. Dept. of Human
Serv. (1994), 70 Ohio St.3d 450, 2002-Ohio-6718, 639 N.E.2d 105 at 98(no exceptions to
immuniity for intentional torts as a matter of law).

1. “The R.C. 2744.09(B) exemption does not apply.

Ohio Rev. Code 2744.09(B) states that the Tort Liability Act does not apply to “Civil
actions by an employee ... against his political subdivision relative to any matter that arises
out of the employment relationship between the employee and the political subdivision.
[Emphasis added.]” The parties agree that Vacha's employer intentional tort is a “civil action.”
Likewise, the parties agree that the City is a “political subdivision.” -

a. Ralston's rape was not “relative to any matter that arises out
of the employment relationship” between Vacha and the City.

This Court held that in the tort immunity context, the phrase “any matter that arises out of
the employment relationship” under R.C. 2744.09(B) means there must be “a causal connection
or a causal relationship between the claims raised by the employee and the employment
relationship.” Sampson, syllabus at 2. The Court explained that there must be “a causal
connection between the subject matter of the civil action and the employment relationship.” Id. at

q 16.

b. For there to be a causal connection under Sampson, the co-
worker/assailant's assault must be “calculated to facilitate or
promote the business” of the City in some way.

Ralston's rape of Vacha had no conceivable connection to the employment relationship or

facilitating the City's interests.



To determine a public employer's entitlement to immunity from intentional tort ¢laims by
its employee or whether a “causal relationship” exists under R.C. 2744.09(B), this Court should
apply common-law ptinciples. These principles are in accord with the function of the Tort
Liability Act, the purpose of the Act, and the Sampson v. CMHA decision.

To demonstrate a “causal relationship” under Sampson, the behavior giving rise to the
tort must be “calculated to facilitate or promote the business for which the servant was employed
... ” See Byrd v. Faber, 57 Ohio St.3d 56, 58, 565 N.E.2d 584 (1991) (applying respondeat
superior principles to determine whether an employee's intentional tort can give rise to liability
of an employer), citing Little Miami RR. Co. v. Wetmore, 19 Ohio St. 110, 132 (1869). A “causal
relationship” will not exist when an employee, as in the present case, commits an intentional,
personally motivated attack that does not benefit the employer's interests. “[A]n intentional and
willful attack committed by an agent or employee, to vent his own spleen or malevolence against
the injured person, is a clear departure from his employment and his principal or employer is not
responsible therefor.” Byrd, supra at 59, citing Vrabel v. Aeri, 156 Ohio St. 467, 474, 103 N.E.2d
564, 568 (1952).

Ohio's Political Subdivision Tort Liability Act is the legal mechanism to determine
whether a political subdivision could be liable for the acts of its employees. Similarly, common-
law Vicarioﬁs liability is the mechanism to determine whether a private employer could be held
liable for non-governmental employees. This Court's precedent on vicarious liability provides an
established, consistent way to interpret and apply Sampson's causation requirement about
whether political subdivisions could be held liable for the intentional torts of their employees.

The Legislature expressly designed the Tort Liability Act to limit liability, not expand the

liabilitics and the duties of political subdivisions. Summerville v. Forest Park, 128 Ohio St.3d
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- 221, 943 N.E.2d 522, 2010-Ohio-6280 at § 38. The Act does not provide a plaintiff who sues a
political subdivision with additional rights that did not exist at common law. In light of the Tort
Liability Act's unequivocal purpose to limit liability, the Legislature did not intend for a political
subdivision be subjected to liability under the Act when a private employer could not be held
liable for the same conduct. This would be a dissonant and absurd result because a political
subdivision that has the benefit of immunity could be liable for a claim in which a private
employer could not under the same circumstances. Under Byrd supra, and its progeny, an
employer would not be liable for an employee's intentional tort unless the employee's act was
“calculated to facilitate or promote the business for which the servant was employed ... .” Based
on the purpose of the Tort Liability Act, it is impossible to believe that the Legislature intended
that immunity would not apply to a claim that could not impose liability on a private employer
who does not have the protections of the Act.

The .analogous case law regarding vicarious liability embraces the case-by-case
determination that intermediate appellate courts must now make under Sampson. This Court in
Sampson v. CMHA refused to set forth a bright-line rule that an employer intentional tort could
never arise out of the employment relationship, as it did under workers' compensation cases.
Sampson at § 16 (declining to apply workers' compensation principles to interpret the R.C.
2744.09(B) exemption because of the differing purposes of R.C. 4123.74 and Chapter 2744). In
contrast to the absolute rule in the workers' compensation context, this Court made clear that
determinations of whether a tort claim arises out of the employment relationship would be
determined on a case-by-case basis in the context of R.C. 2744.09(B). That is, the Court
determined that there must be a “causal relationship” between the subject matter of the claim and
the employment relationship. As demonstrated in Sampson, an intentional tort may arise out of

10



the employment relationship in some circumstances, which do not exist in the present matter. In
Byrd, this Court similarly recognized that employers may be liable for the intentional torts of
their employecs is some circumstances. The fairness of these rules -- to both plaintiffs and
defendants -- is illustrated in Byrd and in other cases, “for example, an employer might be liable
for an intentional tort if an employee injures a patron when removing her froﬁ the employer's
business premises or blocking her entry. The removal of patrons, who may be unruly, underage,
or otherwise ineligible to enter, is calculated to facilitate the peaceful and lawful operation of the
business. Consequently, an employer might be liable for an injury inflicted by an employee in
the course of removal of a patron.” Byrd at 57-58. But in a circumstance like the present matter,
“the employer would not be liable if an employee physically assaulted a patron without
provocation.” Id. at 58. Stated succinctly, “an employef is not liable for independent self-serving
acts of his employees which in no way facilitate or promote his business.” /d. This is basic
common sense, as well as established precedent.

Under the circumstances and construing the facts most favorably to Vacha, Ralston's rape
as a matter of law does not arise out of the employment relationship. If the Legislature intended
to completely divest political subdivisions of all immunity for cases brought by employees of
political subdivisions, it could have easily done so. The exemption contained in R.C. 2744.09(B)
would have simply read that Chapter 2744 does not apply to: “Civil Actions brought by an
employee against his political subdivision employer.” Rather, the Legislature provided that the
Chapter does not apply to “civil actions by an employee ... against his political subdivision
relative to any matter that arises out of the employment relationship between the employee and
the political subdivision.” R.C. 2744.09(B); ¢f R.C. 2744.09(A) and 09(B) (where the
Legislature made blanket exemptions for contract actions against political subdivisions or federal
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constitutional claims). Ralston's violent act was uniquely and blatantly unconnected to any
conceivable employment. Rather, it was in violation of his employment duties and City policy.
The R.C. 2744.09(B) exemption simply does not apply.

2. Ralston's rape of Vacha was not “calculated to facilitate or promote
the business” of the City.

Ralston was convicted and sentenced to four years in prison for Vacha's rape. It is
impossible to conclude that Ralston's attack “facilitated” or “promoted” the City's business in
any way - in fact, the opposite is true. Vrabel, supra; Byrd, supra; see Benner v. Dooley, 9thu
Dist. No. 99CA007448, 2000 WL 1072462 (Aug. 2, 2000)(sexual assault was not within scope
of employment); see also Stephens v. A-Able Rents Co., 101 Ohio App.3d 20, 654 N.E.2d 1315
(8th Dist. 1995)(felonious assault and attempted rape of customer was outside scope of
employment); see generally State v. Ralston, 9th Dist. No. 08CA009384, 2008-Ohio-6347, 2008
WL 5122127. Ralston's intentional attack on Vacha was a purely personal act of “malevolence
against” Vacha and an unequivocal departure from his employment as a helper at the treatment
plant.

A non-supervisor employee's rape of a co-worker presents an extreme act that bears no
relationship to one's employment as a matter of law. There is no relationship between a violent
sexual assault and Vacha's employment with the City. Charles Ralston's rape presented no
legitimate connection between Vacha's claims and her employment with the City of North
Ridgeville. The City does not promote or advocate violent acts between its employees. Such acts
are expressly prohibited. Certainly, the City did not hire Ralston to rape ot assault his coworkers
or have any indication that this would occur. In fact before the attack occurred, Ralston and
Vacha had a social relationship and apparently got along well both inside and outside of the

workplace.
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3. The Sampson facts are dramatically different from the facts here.

While reasonable minds could differ with regard to whether the Sampson plaintiff's
claims arose out of his employment relationship, it is impossible to conclude that Ralston's rape
of Vacha had any relation to Vacha's employment with the City. Unlike the instant case,
Sampson presented a strong employment connection between the plaintiff's claims and the
employment relationship; the Sampson employer's conduct was facilitating its interests when it
investigated, arrested and terminated the employee.

In Sampson, the Cuyahoga Metropolitan Housing Authority (CMHA) employed plaintiff
Darrel Sampson in its maintenance department. CMHA conducted an internal investigation
regarding several employees’ alleged misuse of CMHA gasoline cards. After the investigation,
CMHA directed Sampson and others to one of its warehoﬁses during a work day. CMHA police
arrested Sampson and several others during a highly publicized employee meeting. CMHA
placed Sampson on paid administrative leave. After being charged and indicted by a grand jury
for félony theft and misuse of credit cards, Sampson was terminated by CMHA.

The criminal charges were ultimately dismissed against Sampson. Sampson went to
arbitration to be reinstated to his position with CMHA. The arbitrator ultimately concluded that
there was no evidence supporting allegations of theft and ordered that Sampson be reinstated.
CMHA reinstated Sampson. But Sampson contended that upon his return the atmosphere was no
longer tolerable, and he resigned.

Sampson sued CMHA raising various intentional tort and negligence claims arising out
of his arrest. The Eighth District concluded that the R.C. 2744.09(B) exemption prevented
CMHA from raising immunity. Ultimately, in a divided en banc decision, the Eighth District
affirmed that finding. This Court affirmed and reasoned that in the tort immunity context, the
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phrase “any matter that arises out of the employment relationship” “requires only a causal
connection between the subject matter of the civil action and the employment relationship.” (Id.
atY.16.)

The Sampson facts presented an example of a close connection between the subject
matter of the claim and that plaintiff's employment relationship with the political subdivision.
This Court determined that there were genuine issues of material fact about whether Sampson’s
claim arose out of his employment relationship. The Court noted that the alleged tort arose from
an accusation by the employer that the employee had stolen from the employer by using
company credit cards for personal needs. These allegations were in the context of Sampson’s
duties as a plumbér; the investigation was conducted entirely by CMHA police; and the arrest
occurred during a CMHA-called mandatory meeting as part of a regular work day. The Court
also noted that there was evidence that his arrest was publicized by CMHA through subsequent
press releases and press conferences. The Court concluded that based on these facts, among
others, reasonable minds could conclude that Sampson’s civil action arose from the employment
relationship and therefore was excepted from immunity under R.C. 27 44.09(B).

The instant facts present a stark contrast to Sampson.

Ralston raped Vacha. Ralston's act bears no relationship between Vacha's claims and her
employment with the City. Rather, Ralston’s conduct was in violation of City policy and law,
The present facts are a compelling contrast to the Sampson facts in every material way. In
Sampson, the employer investigated the employee's fraudulent use of a company credit card,
which the employee was allegedly using for his own personal vehicle. After its investigation, the
Sampson employer orchestrated the plaintiff's arrest in front of several hundred co-employees io

make a workplace example of what not to do at work. The plaintiff's intentional tort claims arosc
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directly from the CMHA's arrest, which promoted the employer's intereéts. Here, Vacha's claim
arose directly from Ralston's serious, violent criminal conduct that did not promote the
employer's interests in any conceivable way.

In the present case, the City did not know the rape was occurring and certainly did not
orchestrate Ralston's violent rape of Vacha. Ralston and Vacha had worked together for almost
two years without ')any remotely similar incident. Ralston did not have any history of violence
with anyone at the treatment plant. Here, the City had no idea of Ralston's conduct until after it
happened. In Sampson, the employer had its own law enforcement that investigated and arrested
" the plaintiff. The plaintiff-employee apparently did nothing wrong, yet the employer
invéstigated, arrested, and terminated him. In Sampson, the plaintiff-employee's legal claims
were about what the employer did to him. In the present case, Vacha's claims are instead related
to what Ralston did to her. They do not arise out of Vacha's employment with the City; they arise
out of her relationship with Ralston, whose violent outburst did not facilitate the City's interests.

4. A physical assault between co-workers does not constitute a claim that
“arises out of the employment relationship” under R.C. 2744.09(B).

In Mova v. DeClemente, the Eighth District applied the Sampson standard in case that is
analogous to the present dispute where a plaintiff-employee's claims arose out of the intentional
misconduct of a coworker. Moya v. DeClemente, 8th Dist. No. 96733, 2011-Ohio-5843, 2011
WL 5506081. In Moya, two teachers employed by the school district got into a verbal and
physical dispute. Moya, the plaintiff-employee, alleged that her co-worker, DeClemente, entered
her classroom and “began to verbally abuse her and to loudly criticize her teaching abilities in
front of the students.” Moya responded by telling DeClemente to “go ahead and file his

grievance,” at which point he “physically assaulted” her, “striking her on the shoulder and
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causing injury.” Based on this incident, Moya asserted that the school district was liable for
DeClemente's misconduct.

After the trial court granted disﬁlissal in favor of the school district on immunity grounds,
Moya appealed, challenging the trial court's application of immunity that she believed did not
apply under R.C. 2744.09. Specifically, Moya argﬁed that her “claims are fully excepted from
immunity because they are causally connected to her employment and. thercfore constitute an
exception to immunity under R.C. 2744.09(B).” Id. at Y 15. The Fighth District rejected Moya's
claim. The court reasoned that “Moya's claims arise out of alleged misconduct of a fellow
teacher. There are no factual allegations demonstrating that the school district orchestrated such
conduct. Moreover, the allegations of the complaint fail to establish that Moya's claims arise out
of her employment relationship with the school district. Instead, the claims arise out of Moya's
relationship with DeClemente. We therefore do not find R.C. 2744.09(B) or Sampson to be
controlling.” Id. at ¢ 17. |

Moya is far less clear cut than this case, but is analogous to the present case. Here, the
City did not promote or condone Ralstén's rape of any co-worker. No reasonable person could
conclude that the position of helper at the treatment plant contemplated sexual violence or
violence of any kind. Likewise, the position of a teacher who educates children does not
contemplate violence. In no way did the assailant-teacher's “intentional and willful attack”
“facilitate or promote [the district's] business.” The Eighth District properly concluded that
Moya's claims as a matter of law did not “arise out of her employment relationship with the
school district” but “instead ... arise out of Moya's relationship with DeClemente"’ This Court
should hold that the Tort Liability Act applies. Sampson, supra; Moya, supra; see Zieber v.
Heffelfinger, 5th Dist. No. 08CA0042, 2009-Ohio-1227, 2009 WL 695533 (plaintiff's injuries
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resulting from the co-worker's intentional assault had nothing to do with her job responsibilities
and was not subject to R.C. 2744.09(B)); see also Villa v. Village of Elmore, 6th Dist. No. L-05-
1058, 2005-Ohio-6649, 2005 WL 3440787 (plaintiff's injuries resulting from former public
employer's disclosure of records about the employee had nothing to do with job responsibilities);
see also Coats v. Columbus, 10th Dist. No, 06AP-681, 2007-Ohio-761, 2007 WL 549462
(finding that R.C. 2744.09(B) does not apply and finding that intervening suicide breaks

causation).

B. The legislative policy of the Tort Liability Act supports that the R.C.
2744.09(B) exemption does not apply.

The policy of the Tort Liability Act guides the determination of whether an employee's
unexpected and violent rape of another employee arises out of the employment relationship.

The General Assembly is the final authority on public policy and intended to exclude
political subdivisions from intentional tort claims that do not arise out of the employrhent
relationship with the purpose to preserve “ ‘the fiscal integrity of political subdivisions.” ”
Hubhell v. Xenia, 115 Ohio $t.3d 77, 2007-Ohio-4839, 873 N.E.2d 878, 9 23 quoting Wilson v.
Stark Cty. Dept. of Human Servs. (1994), 70 Ohio St.3d 450, 453, 639 N.E.2d 105. The Ninth
District's decision frustrates that policy and common sense by forcing the City to defend a claim
that has no legitimate connection to the employment relationship.

The Legislature would not countenance divesting a political subdivision of immunity for
the rape of an employee against another employee. Rape is an act that is unrelated to any
occupation or relationship to the employer or employment relationship. A rape presents an act
that is uniquely unconnected to any conceivable employment relationship. In the present case

and construing the facts most favorably to Vacha, the Act applies and the City is immune.

Ralston's attack has nothing to do with Vacha's employment relationship with the City.
17



IV.  CONCLUSION

This Court must reverse and should grant judgment as a matter of law in favor of the City

of North Ridgeville,
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oA DOURTY
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| ORAIN COUNTY COURT OF COMMON o ERgt -8 P % 3
LORAIN COUNTY, OHIO CLERK OF CRMHON PLEAS
: RON NABAKOWSKE
RON NABAKOWSK, Clerk |
" JOURNAL ENTRY
Raymond J Ewers, Judge
Date - 12/8/09 Case No. _08CV156989 .
LISA VACHA JOHN P HILDEBRAND
PN Pamims Momey  (440) 333-3100
VS
NORTH RIDGEVILLE, OHIO (CITY OF),  JOHND PINZONE
ETAL. -
Pafendlant Defendants Attomey (440} 94B-7906

This matier came on for consideration. of Defendant’s Motion for Summary Judgmént,
Plaintiff*s Brief in Opposition and Defendant’s Reply Brief. This Conrt grants in pert, and
denies in past, Defendant’s Motion for Summary Judgment.

. On June 2, 2008, Plaintiff fled 2 Complaint against Defendants City of North Ridgeville and
Charles Ralston. Plaintiff has obtained 2 Defeult Judgment against Defendant Charles Ralsfon.

' fn its Complaint against Defendant City of North Ridgeville, Plalntif has alleged the
following causes of action, which are also the subjoct of Defendant’s Motion for Summary

Tudgment:

Counts 1 and IIi; Defendant is vicariously lable because the rape occurred during
the course and scopé of his employment; '

Couont It Defendant is Hable for negligent hising, supervision and employment of
Charles Ralston;

Count TvV: Defendast is liable for the reckless in hiring and supervising of
Charles Ralston;

Count Vi Defendant acted sntentionatly with willful, wanion distegard for the
sefety of others in selecting, supervising or otherwise controlling Charles Ralston.

1. Vigarious Liability
' Apx. 1
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Whether an employer will be vicariously liable for the torts of ite employee depends on
whether the tort was committed within the scope of employment. Byrdv. Faber (1991), 57 Ohio
St3d 56, 58. “[Clonduct of an employes is within the *scope of employment” whex: (w) itis of
the kind he is employed to petform; (b) it ocours substantially within. the authorized fime and
space imits; [and] (c) it is actuated, at Jeast in part, by 6 purpose io serve the master” Akron v.
Holland Oil Co. (2004), 102 Ohlo St.3d 1228 citing Restatement of the Law2d. Agency (1957,
Section 228.

. Inteviewing the arguments advanced by counsel and the evidence presented, this Court

finds that there are Do genuine jssues of snaterial fact iu dispute that Defendant City of Noth

Ridgeville is Dot vicariously liable for the actions of its former employse, Charles Ralston.

 “Therefore, Plaintiff's Motion for Summary Judgraent s to Counts I and 11 is granted and those
gounts are hereby dsmiszed. :

I, Neglipe &

A claim of negligent hiring requires 8 showing of ¢ (1) [tJhe existence of an employment
relationship; (2) the employes's invompetence; (3) the employer’s actual of construetive
mowledge of such incompetence: (4) the employee's act o omission causing the plaintiff's
injuries; and {3) the employer’s negligence it hiting or retaining the employee as the proximale
canss of plaintiffs injuties.” * Collins v. Tlowers, 9" Dist. NO. 04CA008594, 2005-Ohio-3797
(citation omitted). '

This Coutt finds that there are genuine issues of material fact in disputs as 10 PlaintHT's
clajms for negligent hiring and reckless hiring. Therefore, Defendant’s Motion for Bummary
Fudgment as to Counts 1l and 1V are denied. '

ffi. Intentional Tott

To establish an intentional tott, the employes must show “(1) knowledge by the employer
of the existence of a dangeous process, procedurs, insimmentality or condition within s
business operation; (2) nowledge by the employer that if the employse is subjected by bis
employment to such dangerots process, procedure, insirumentality or condition, then harm to the
employee will be 2 substantiel certainty; and (3) that the employet, vader such circupastances,
and with such knowledge, did act 10 require the eraployee o continue to perform the dangerous
task” Sce Fyffe v Jenos, Inc. (1991), 59 Ohio &¢.3d 115, 118. '

‘This Coutt finds that there are gepnine issues of material fact as to whether Defendant
commitied s intentional tort. Therefore Defendant’s Motion for Summary Judgment 88 10
Count V is dented.
Apx. 2
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Conclusion

In conclusion, Defendant’s Motion for Summary J i
Hi. Counts Iand II ars hersby dismissed. ary Tudgment is granted as to Connts I and

Defenidani’s Motion for Sumam o _
counts remain pending. * ary Judgment as to Counts 11, IV and V is denied and fhose

A Btatus Conference is scheduled for January 11, 2010 at 10:30 a.m.

VoL PAGE

cc.  Alty Hi}debrang:i
Atty Pinzone
Ally Crites
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‘ : FILED
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LISA YACHA | %( - l‘:l_i,"{“";lj';lﬁﬁ]%‘,‘ PL E 4009750
V.o : -vees,ueemmmvmmm
Oth Al ENTERED IN THE _
NORTH RIDGEVILLE OHIO (CITY OF), COURT OF COMMON PLEAS
ot al 1 COQUNTY OF LORAIN, OHIO
: CASENo.  08CV156999
Appellants '

DECISION AND JOURNAL ENTRY
Dated: May 23, 2011

Per Curiam.

{91} Appellant the c1ty of Notth Rxdgevzlle appeals from a Judgment of the Lorain
County Court of Common Pleas that demed its monon for summary judgment on 1ts defense that
it was immune from civil liability to its former employee, Lisa Vacha. This Court affirms in part
and revetses it part. |

- L

{ﬁ[ﬁ} On June 2, ;006, Lisa Vacha was raped by a coworker, Chatles Ralsfon, while she
was working a shift with him at the French Creck Wastewater Treatment Plant, which is owned
and operated by the’city of North .Ridgeville. Shortly after the incident, Vacha applied for
worker’s cempenéation beneﬁts,- seeking recovery for the physieei‘ and psychological injuries
that she sustaived in the attack, Althongh the specific details of her worker’s cempensaﬁon
claim are not clear from the record, Vacha’s application was approved and she was granted

permenent total disability benefits.
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{13}  Vacha latg. filed this action against the city, -alleging that it was liable for her
| injuties that resulted froin the rape, on theories that included vicarious liability, negligent .and
reckless hiring and éupervision of Ralston, and that the city éommitte‘d an émployer intentionsl
tort by employing Ralston. The city eventually moved for summary judgmént on all of Vacha’s
claims. It asserted, among other things, that it was entifled to immunity under R.C. 4123.74
and/or R.C. 2744.02. Although the trial court granted the city summary judgment on Vacha's
claims for vicarious Liability, it denied the city’s motion for summary judgment on her remaining
c.;laims. The trial court found that there were gemlline igsues of ;naterial fact on those claiﬁs,
implicitly rejecting thé city’s immunity defenses. Pursuant-to R.C. 2744.02(C), the city appealed
the trial coust’s denial of its immunity defenses, raising two assignments of error.
| II.

ASSIGNMENT OF ERROR 1

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 4123.”

{§4} The city’s first assightent of error is that the trial coutt erred in denying its

~motion for summary judgment on Vacha’s remaining claims beqause it was entitled to

tmmunity under R.C. 4123.74, which provides that worker's compensaﬁonvis an employee’s

exclusive remedy against her employer for workplace injuries.. For ease of discussion, this

Court will address Vacha’s claims based on the city’s alleged negligence and recklessness
separately fzomﬁ her employer intentional tort claim,

Negligent and .Recldess Hiring and Supervisioﬁ
(45} The city first argued that it was immune from Hability for Vacha’s claims for

negligent and reckless hiring and supervision of Ralston. R.C. 4123.74. providés that employers
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who are in full compliance with their.obligation topaér worker’s dompensaﬁon premiums ‘;shall
not be lable to resﬁoﬁd it damages” i‘br “any injury #** réceived or coptracted by any
employes in the coutse of or arising out ofHis emnployment].]” The statute is a codification of
the principle set foﬁh in Section 35, Asticle I of the‘ Ohio Constitation that ‘worker’s
cofnpensaﬁon‘bensﬁts will be an employee’s exclﬁsive remedy against her'employer for
workplace injuries and provides, in part:

“Such compensation shall be in lieu of ail other rights fo *** damages, for such

*k% jnjuries *¥* and any employer who pays the premium or compensation

provided by law *#¥ shill not be liable to respond in demages af commen law or
by statute for such *** injuries.])” : :

{46} The philosophy 'b:f-ihiﬂd the exclusivity of the worker’s compensation systé;n is to
balance the competing interests of employer and eﬁployw “‘whereby‘ émpl(;yees reﬁnqiﬁsh
their common law remedy and accept lower benefit levels coupled with the greater assurancé of
recovery and employers give up their common law defenses and are prc-;tec‘:te& from unlmuted
Liability."” Bynger' v. Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoﬁﬁg Bianfcenshgp v.

Cincinmati Milacron Chemicals, Inc. (1982), 69 Ohio 8624 608, 614,
| qm At the time Vacha was aésauited by Ralston, R.C. 4123.01(C) defined :che term
“niury” for purposes of the worker’s compénsation act to include: “any injury ot recgived in
the course of, and ansmg out of, .'f.;-.he ,in}ufe& éﬁlﬁloyée',s et_nployxﬁent.” ft ﬁn,'thef prévided 'that
“[{ Injury” does not includ_e **¥[plsychiatric conditions éxcept wheré the conditions have atisen
from an injury or occupational diseasel.]” The Ohioc Supreme Court has repeatedly construed
this prévision to mean that a psychiatric condition does not constitute a compensable “injufy”
under the worker’s. compansation system un.'lesé it accompanies a physical mjuty See, e.g,
MeCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint Co. (1991), 61 Ohio St.3d 486.
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{48} To support its motion for summary judgment utidez_* R.C. 4123.74, the city pointed
to evidence that it was in full compliance with the payments of its worker’s compensation
premiums and that Vacha had sustained an “injury” within the memﬁng of the worker’s
compensation act becanse she had applied for worker’s compensation benefits and her claim
had been approved. It speoiﬁcaliy pointed to evidence that tile sexual assault had caused Vacha
to sustain both physical and psychological injuries, that she applied for worker's compensatioﬁ
benefits for those injuries, that her worker’s compensation claim had been approved, and that
she was ré;:ei‘dng' permanent total disability benefits. Vacha admitied in her answers to
interrogatories and when deposed by defense counsel that she had sustained physical injuries
during the rape that included bruises, muscle soreness, .chipped teeth, and an injuted right
shoulder. She testified that, after the rape, she “was 50 80T® that [she] was bedridden for four
days” and that she had her shouilder x-rayed five days after the rape because she thought that
Ralston had disloc;oited it. Vacha further explained that she had been regﬁlarly ‘seeing a
psychologist and a psychiatrist, who had prescribed an antidepressant and sleep aid, and .that all
of those expenses are covered by her worker’s compensation benefits. ‘

{99 In opposition to the city’s motioﬁ for summary judgment, Vacha did not dispute
that the city was in full compliance with the payments of its worker’s compensation premiums
or that her workei’s compensation claim had been approved for her to receive permanent total .
disablflity benefits for her injuries. Instead, she made a legal argument that her injury was not an
“injury™ as that term is &eﬁned in R.C, 4123.01((3)(1j. She did not argue that her_ worket’s
compensation claim had been wrongly decided, howe;fer, nor did she cite any legal authority for

 the underlying premise of het argument that the same injury could fall w1thm ﬂﬁs definition for

pm'ﬁoses of qualifying for worker’s compensation benefits but onfside of it for purposes of her
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‘.5
employer’s immunity for civil suits. These is but one:dsfinition of:“injury” in R«C..Chapter
4123; if an employee’s “injury” is compensable within tﬁe workers"comﬁensationss_ysmm, the
employer ds' consequéntly” immune from a civil -action by the,émplqyee-sfdf‘ népligently or
recklessly cansing the injury. | - . .
{410} Vacha relied primarily on distinguishable case law such as Kerans, supra, it

which the Court found that R.C. 4123.74 did not bar Kerans’ civil claim against:her employer

" because she had sustained a purely. psychological injﬁry that did not quelify for workers’

compensation benefits. 61 Ohio St.3d at 488-489." The Kerans ocourt emﬁhasized that -
employees who sui;fer purely psychological injusies censed by their employers’ néglig_ence'
would be left withéut anyrt';emcdy if their only reco&rse were the woﬂcers’ compe-ns;ati'on system
for which they do not qualify:

“[1}n order for this court to find that the workers’ compensation statote provides
the exclusive remedy for appellant’s injury, we must find that it is theoretically
possible for her to recover under the statute, Le., that she has suffered the type of

- injury which is compensable under the statuts.” {Bmphasis sic;): 61 Ohio St.3d at
431, fn.2. : '

{11} Likewise, in Bunger, 82 Ohio St.3d at 465, it was critical to the court’s decision
e e g - . ) vl e = eme e

that Bunger’s workers’ compensation claim for purely psychological injuries had been denied

. because there had been no physicaly compensable.“injury” under R.C. 4123 ,OL(C). Because the

injuries sustained by Bunger and Kerans did not satisfy the definition of “injury” under R.C.

4123.01(C)(1), those employees did not qualify for workers’ compensatién benefits and,

! Although Vaceha also relied on Prewitf v, Alexson Servs., Inc., 12th Dist. No. 2007-09-218,
2008~Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of
this Court. See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejectingthe argument that an
“injury” must be accidental to qualify for workers’ compensation benefits, the basic premise of

the Prewitt decision).
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6

thereforé, R.C. 4123.74 did not provide their employers with immunity from their civil actjons
for damages.

{912} Thqse @loy&s_ were not immune from liability for the employees® injuries
“because the injuries were not compensable within thé workers” compensation system:

“If a psychological injury is not an injury éccprding to the statutory déﬁnition of

‘injury,’ then it is not among the clags of injuries from which employers are

immune from suit. Any other interpretation is nonsensical, and leads to an
untensble position that is unfair to employees.” 82 Ohio St.3d at 465.

, {ﬁlS} Conversely, if an employee’s “injury” does qualify for workers’ compensation
coverage, that remedy is exclusive and the employer is immune from civil action lisbility arising
out of an allegation that the employer was negligent or reckless in causing the employee’s injury.
That is _t?ie only reasonable interpretation of the language of R.C. 4123.74 and 4123.01(C) and
any other mterpretation would be uﬁfair to the emi)loyer in the ovetall balance of competing
interests in the Workefs" compensation systein. |

{414} Because it was not disputed that Vacha’s injuries qualified for compensation
under thé workers’ cémpensation systern and that she was, in fact, receiving permanent total
disabilitjf benefits, there was no genuine issue of material fact that the city was immune from
Vacha’s claims for negligent and reckless hiring anﬁ supervision of Ralston, Thersfore, the trial
court erred in denying the cify’s motion for summary judgment under R.C. 4123.74 on those
claims.”

Eniployer Intentional Tort Claim

{9 15} The city conceded that an employee’s claim for an employer inteﬁtional tort does
not occur in the course of or aﬁse out of employment and, therefore, is not bén:ed by RC
4123.74. See, e.g., Brady v. Safety-Kleen Corp, (1991), 61 Ohio St.3d 624, I;aragl'aph one of the

syllabus, approving and followihg Blankenship v. Cincinnati Milacron Chemicals, Inc. (1982),
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69 -Ohiv St,zd 608. 1t-argued in its: summaty judgment motion, however, that: Vacha could not

" prove that the city ecnmn;rtted an employer intentional tort, citing the common.: law standard. set

forth in Fyffe v. Jeno’s, Inc. (1991%,59 OHig-8t:34 115 The tnal court found that there were -

genuine issues of mateiil fact as to whether Vacha could establish & cormmon. law employer
. . b

intentional tort claim against the city.

{416} On appeal, the city does not argue that the trial court wrongly determined that

" there Were faetual 1SSUBS under the common law mtennenal tort standard Instead, it argues that

C kot

| this Court shouid apply the more stnngent standard for estabhshmg an employer intentional tort
set forth in R.C. 2745.01; becanse, since the trial court rufed on the summary judgmient motions,
the Ohio’ Supreme Court held thai the statute is constitutional. See Kaminski v, Metal & ‘Wire
Prods. Co:, 125 Ohio §t.3d 250, 2010-Ohio—1027. | |
17} Although the current version of R.C. 2745.01 was in effect at the time of Vacha’s
injury, and it had not-been declared unconstitutiona! by fhlS appellate court, the mty did not
mention R.C. 2745 01 in its motion for smnmary ]udgment The trial eourt had no anthority to
grant summary judgment on a ground that the city failed to raise in its motion for summary
Judgment ‘See Smith v. Ray Fsser & Sons, Inc., 9th Dist. No. 10CA009798, 2011-Ohio-1529, at
114-17 (fully addressing the xmpropnety ofa defendant raising- the statutory. standard for the first
time in its summary judgment reply brief). Therefore, the city has failed to demonstraie that the
trial court erred in dmmg it summary judgment on Vacha’s employer mtenf:lonal tort claint.
{418} The city’s first assignment of error is sustained insofar as it challenges the ttial
court’s denial of its motion for summary judgment on Vacha’s claims for the negligent and
reckless hiring, employment, and supervision of Ralston ag alleged in counts two and four of her

amended complaint. To the extent that the city cha]lenges the denial of surmmary jedgment on
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Vacha’s employer intentional tort claim, as alleged in count five of her complaint, the first
assignment of otror is overruled,
| AS NT OF K. R 1I
“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744 "

{919} The city also argues that the trial court erred in deﬁying its motion for summary
judgment on Vacha’s employer inte;ntional tort claim because it was mﬁtle_d ta immunity under
R.C, 2744.02. According to the éity, it is immune from civil actioné seeling to recover da‘mages, '
except as provided in R.C. 2744.02(B), none of which apply here. Vachs responded in
‘ oppo.sition to the summary jodgment motion and arguéd, among other things, that R.C.
2744.09(B) explicitly provides that R.C. Chépter 2744 political subdiv;'sion tort immunity does
not apply o “[chivil actions by an employee *** against Hs political subdivision relative to any
matter that atises out of the employment I‘Blatlonshlp between the cmployee and the political
subdmsmn[ i

{420} The city maintained that, as a matter of law, the “civil actions” that are within the
scope of R.C. .2744.09(B) do not include employer intentional torts. It relied on & line of cases
including Ellithorp v. Barberton City School Dist, Bd. of Edn. (Tuly 9, 1997), 9th Dist, No.
18029, in ﬁrhich this Court held that an employer intentional tort claim does not fall within R.C,
2744.09(B) because “[a)n empléyer’s intentional tort against an employee does not atise out of
the mnploynnent rofationship, but ocours outside of tﬁe_ scope of employment.” Id., cxtmg Brady,”
61 Ohio St.3d at paragraph one of the syliabus. |

{21} Since Ellithorp was decided, the Ohio Supteme Court decided Penn Traffic Co, .

AIU Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in which it determined that an employer’s
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intentienal torts fall within en exelusion in the. employer’s commercial general liability h1§urance
poliey for injaries to an.employée that ariss out of or irithe course of employment. Id. at 38 and
42, Duringits examination of thié-:policy :excl_usiom,- the eoutt disﬁnguisﬁed its reasoning from
Brady, Blankenshsz, and other worker’s compeﬁsation cases about whether employer intentional
torts oceur within the scope of the employment rela_tionship and/or arise out of or in the cdﬁrsc of
empléyment, smphasizing the significance that those decisions arose within tﬁe c-ontext of the
worker’s compensation system. Id. at §39-40.

{422} Afier the Ohio Supreme Court decided Peﬁn Tmfﬁc; this Court was asked to
reexamine its Ellithorp decision. See Buck v. Reminderville, 9th Dist. No. 25272, 2010-Ohio-
6497. In Buck, at 16, this.Court explicitly overruled Ellithorp to the extent that it held thata
political subdivision employer’s intentiongl tort- can. never be subject to the immunity exclusion
of R.C. 2744.0%B). This Coutt concluded “that a | claim by the employee of a political
subdivision against the political subdivisien for its intentionaliy tortious cpnduct may constifute a
‘civil action[ 1 *** relative to any matter‘that»m'isez; out of the employment relationship between
the employee and the political subdivision’ under Section 2744,09(B).” Id. at 10.

{23} Because Vacha’s employer intentional tort claiﬁm may constitute & claim within
- the scope of R.C, 2744.09(B), the eity failed to establish that it.was entitled to sumRary
judgment on that claim based on the immunity provisions of R.C. Chapter 2744. Consequently,
the frial court did nk:at;err-»in. -denying‘:.it, spmnary judgmeni on that basis. The city’s second

assignment of error is overruled. |
IIL,
{924} The; ¢city's first assig&ment o-f error is sustained to the extent it challenges the trial

court's denial of its motion for summary judgment on Vacha’s claims for negligent and reckless
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hiring énd supervision of Ralston. The remainder of its first assignment of error, as wel? as its
. second assignment of etrot, are overruled. The judgment of the Lorain County Court of _
- Common Pleas is afﬁrmed in part and reversed mpart and the cause is remanded fqr' farther
proceedings consistent with this opinion.

Judgment affirmed in part,

reversed in part,
and cause remanded.

There were reasonable. grounds for this appeal. |
" We order that special mandate issue:out of this Court, directing the Court of Common
Pleas, Coun‘w of Lorain, State of Ohio, to carry this judgment into execution. A certified t,;opy of
this journal éntry shall constitute the méndate, pursuant to App.R. 27.

Immediately upon the filing hereof, this d;)mnnent ghall constitute the joornel entry of
judgment, and it shall be file siamped by the Clerk of tae Court of Appeals at which time the
period for review shall begin to ron. App.R. 22(E). The Cletk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the
_ mailing in the docket, pursvant te AppR 30.

Costs taxed to both parties equally.

CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P. .
BELFANCE, /.

CONCUR
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CARR, J.
CONCURS INPART, AND DISSENTS IN PART, SAYING:

{qrzs} I respectfully dassent from the majority’s opnclumon that Vacha’s employer

- intentional tort claim may fall within the scope of R.C. 2744, 0903) and that, therefore, the city
was not entltled to summary Judgment under the unmunity provisions of R.C. Chapter 2744 As
T stated in my dissenting opinion in Buck v. Remmdemlle, 9th Dlst. No. 25272, 2010-Ohio-6497,
at §18, 1 believe that political subdivisions are immune from employer intentional tort clanns, as
held by this Court in Eflithorp v. Barberton City School Dist. Bd. of Edn, (July 9, 1997), 9th Dist.
No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Olio-4454, ai § 6., For that
reason, 1 would sustain the city’s second assignrnent of error. I concur in the remainder of the

majority opinion,

APPEARANCES:

JOHN T. MCCLANDRICH, JAMES A. CLIMVER, and FRANK. H. SCIALDONE, Attomeys at
Law, for Appeliant. -

ANDREW CRITES, Law Director, for Appellant.

JOHN HILDERBRAND, SR., Attorney at Law, for Appellee.
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COURT Gr APF’EALS

STATE OF OHIO LOR #\ﬂi ’@BE #F APPEALS
,DIS-TRICT
GOUN:TY{DF LORAIN Zﬂ“ BE23 . 12* ‘139;* I
LISA VACHA. "';*-’ G CLp 0 SR AR09T50
- Hh”in!‘ﬂmwgﬂ
Appellee S IETEEN BN R L
v. o ot Appﬁt,ummwwﬁm
NORTH RIDGEVILLE, OHIO (CITY OF), COURT OF COMMON PLEAS
ctal. 1 . COUNTY OF LORAIN, OHIO
: CASENo.  08CV156999
Appellants ‘
CISION AND JOU Y.
. Dafed: May 23,2011
Per Cuiam.

{1[1} Appel]ant the city of North Rxdgevﬂle appea]s from a _;udgment of the Lorain
Cmmty Com‘t of Common Pieas that demed i motlon for summary Judgmmt on 1ts defmse that
11: was Hmumune from efvil ligbility to its fozmer employee, Lise Vacha, This Court aﬁrms in part
ax_xd reverses in part

‘ L

{132} On Fuse 2, 2_006, Lisa Vacha waé ra;;ed by a coworker, Chatles Ralétoﬁ, while she
was working a shift with him at the French Creek Wastewater Treatmenf Plant, which is owned
and operated by fhe city of North 'Ridgeville. Shorfly after the incident, Vacha applied for
| worker’s @mpensaﬁon benefits, secking recovery for the physi_c'a{ and psychological injuties
\ that she sustained in the Mk. Although the specific defails of het worker's comp_ensaﬁon

ciaim ate not élaax ﬁ'om_,thé record, Vachs’s application was approved and she was granted

pérmanmt total disability benefits.




S

. {93} Vacha latei‘ filed tlns acﬁo;n' againt ’che city, -alleging thet it was lisble for her
mJumes that tesulted ﬁ-om the rape, on theories that mcluded vicatious hahlhty, neghgenx and
reckiess hiring and supams:lon of Ralston, and ’chat the city comm1ti:ed an employer mtexrlnonal '
tort by emplcymg Ralston. The pity eventually moved for summary Judgnent on all of Vacha's
olaims. It asserted, among Qtl}er Shings, that it wes entitled to immunity under R.C, 4123.74
andfor R.C. 2744.02. Although the trial court granted the city symmary judgmest on Vache’s
; . claimy for _vicarious Liability, it denied the city’s motion for summary judgment oﬁ her rsméiniﬂg ‘
;:laims. The trial court found that there were genﬁe issues of Mai fact on those claims,
i@ﬁciﬂy rejecting the city’s immuhitﬁz @efqnses. Pursuant.. to R.C. 2744.02(C), f‘:hc ¢ty alpp.eale.d :
the trial coﬁrt’_s denial of #ts immunity defenses, raising two msignﬁ;mts of erzor. |

: _ . |

AS NT OF ERRO

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANTICI’I'Y

OF NORTH RIDGEVILLE THE BENEFIT OF MMUNITY UNDER R.C.

CHAPTER 4123 "

14} The city’s first asmgmmt of errof is that the trial Gourt erred in denying its
ﬁotion for summary judgmeni on Vacha's remaining clsims because it was entitled 1o
imamunity wnder R.C. 4123.74, which provides that worker’s compansation.ié an émployee’s
exclusive rmnedf ﬁgainst ber employer for workplace injuriés.. For eage of discussion, this
Court will address Vacha's claims based on the city’s alleged neghgence and recklessness
scparately from her employer mtentional tort clann

Negllgent and Retidess Hiring and Superviswn
1[5} The c1ty first argued that it was immune from Liability fof Vacha’s claims for

~ negligent and mckless hiring and supervision of Ralston, R.C. 4123.74. prov.ldas that employers
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who gre in full mmplianne mth theit ebligation to paay worker’s éompcrzsaﬁem premiums “sha]l
‘not be liable to. respond in ﬁamages” for “any injury ##* received «or contracted by &y
mployee in the coutse of or ansing out of His em;ﬂoyment[ r The statute is 2 cﬂdaﬁpatxan of
the .lprinciple set forth in Section 35, Asticle II of the Ohio Constitstion that worker’
| cotﬁpensaﬁbn benefits will be an employee’s excluswe remedy against her employer for
- Workplace mjurias and prowde.s, in part: .

“Such compensahon ¢hall be in lien of all other rights to s+ damages, for such .

#*% pjuries *** and any employer who peys the premium or cotapensation

provided by law *#* shall not be: ‘Hable to respend in damagas at common law or
© by statute for such *¥* mjuries{ i

{f61 The ph.llosophy 'bciund the exclusivity of the worker’s compensanon system is to
ba]anae fhe competing interests of employer and employee ‘“whereby empioyees rehnqmsh -

. their common law remedy and accept lower benefit lervels coupled with the greates assurance of

rECOVery and employers gwe up theu common law defenses and are protected ftom unhm:tsd -

Liability.™ Bunge?’ v. Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoting Blankenship v.
Cincinrati leacmn Chenucai.s Inc. (1982), 69 Oh10 St.24 608, 614

| {7} At the fime Vacha was assaulted by Ralston, R.C. 4123 OLC) deﬁned the termn

- “ipjury” for purposes of the worker 8 compensaﬂon act to include: “any injury ok rccewed in
the course of, and an_smg out of, the m]ured empl{)yce s employment " R further prowded that

.-"-‘.‘[i]njmy” does not inchade *+*[plsychiattic conditions exoept where the conditions have arisen
from an Jtuury or occupanonal disease[ T The Obio Supreme Court has xepeat_édly construed - .
this provision to mean that & psychiatric condition does not const:.tutc a cnmpansable mjur'y”
under the worket's compensation gystern nnless it accompanies a physical mJury See, &.8.,
MeCrone v. Bank Ong Corp., 107 Ohio §t3d 272, 2005-Ohio-6505, at paragraph one of the

syllsous; Kerans . Porter Paint Co. (1991), 61 Ohio $1.3d 486.
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{418} To sapport its mo’caon for summary judgment under R.C. 4123.74, the city pointed
to evidence that it was. in fall cotnpliance w1th the payments of its worker 8 compmsatmn
-~ preminms and that Vacha had sustained an “mjuzy ‘within the mieaning of the worker’s
compensaﬁon act because she had applied for wotker’s compensaﬁon benefits and her claim
| had been approved It spemﬁca]ly pointed 0 ewdemce that the sexual assault had ceused Vacha
o sustam both physmal and psychologcal injuries, that she apphed for worker 8 compensation
' benefits for those injuries, that her worket’s compensation claim had been approved, and that
| she was recervmg permeanent total disability benefits. Vacha admitted in her answers to
intetrogatoties and when deposed by defense counsel that she had sustained physwal injuries
duﬁng the J‘Eaj)e that inclu&e_d.bnﬁses, muSéIe soréness, 'ch:ippe‘d teeth, and an injured right
shoulder. She testified that, after tﬁe rape, she “wés‘ 50 sor¢ that [she] _— bedridden for four
days” and that she had her shoulder x-rayed five days after the rape because she thought that
- Ralston had d:tsiocated 1t Vacha further explained that she had been regulaﬂy seemg 8
- psycholoyst and a psycmamst who had prescribed at antidepressant and sleep 4id, and that all

of ‘rlhose expenses are covered by her wcrker’s compansaﬁon benefits.

{99} In opposmon to the city’s motmn for sumimary judgment Vanha did not dispute . -

that the city was in full compliance with the payments of its Worker_’s compensation premivans
" or that her worker’s compensation claim had been approved for het to receive permanent total
dlsabﬂxtybencﬁts for her i mjunes Instead, she made & legal argument that her injury was hot an
“injury” as that term 18 deﬂned in R.C, 4123, OI(C)(l) She did not argue that her worker 8
compensation claun had been wrongly decided, howeveer, nor did she Oltf‘, any legal mlthonty for
the nn&erlymg premise of het argument that the satne injury could fall wﬁ}nn ﬂlIS definition for-

purposes of gualifying for worker’s compensanon benefifs but outside of it for purposes of her
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cmploysm mmumby fer civil shits, There .is-’but :one*dsﬁniﬁon mﬁ"‘. jury” in R.C...Chaptes
'4123; if an employee’s “mjury” I8 compensable w1t1nn the workers comperisation systen, the
employer 13 m@ﬁémf immune fom & clwil actlon by the .eniployee-foi neligently or
_recklessly causing tha injury. | | |
. - {910} Vacha relied pnmanly on d:stmguxshable case law sw:h as Kerans, supra, in
which the Court found that R.C. 4123, 74 did not bar Kerans” civil claim agamst ‘et employer :

'because she had sustained & purely. psychologlcai injury that did not quahfy for Workers
compensation be:ncﬁts 61 Ohio St3d at 488-489. The Kerans eourt emphamzed thai

. employees who suffer pumly psychologmal 1munes caused by their employers neghgence

: would be left mthout any remedy if their only recoutse wete the workers compensaﬁon system

' 'fcr which fhey do not qualify: 'I

“ITn order for this court to find that the workers’ compensatlon statute prowdes.

the exclusive remedy for appellant’s injury, we must find that it is theoretically

possxbie for her to recover nnder the statute, 7.e., that she has suffered the type of

" injury which is campensable under the statute » (Bmphasis sic) 61 Ohio St.34 at
431 ﬁ12

{11} lecmse, in Bu:nger, 82 Ohio St 3d at 465 it was cntlcal to the court’s demsmn

e e g

that Bunger 8 workers’ compensauon claim for purely psychologlcal m;[urm had been dmued

- because there had been no physmal, oompensable “injury” vader R.C. 4123 01-((3) Because the

- mjunes sustamed by Bu.nger and Kerans did not satisfy the deﬁmtton of “mury under R.C.

4123 Ol{C}(l), those employees d1d not quahfy for workers' oompmsmon benefits and

1 Although Vacaba also telied on Prewitt v, Alexson Servs., dne., 12th Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its reasoming, which is at pdds with a prior decision of
this Court. See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejectingithe argument that an
 “ipjury” st be accidental to qualify for workers® compensation benefits, the basic premise of
the Prewitt.decision).
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| thérefbra, R.C. 412374 did ot provids their employers with fmmunity frora:their oivil actions

for dmnages

{§12} Those employers were not immune from habﬂﬂy for the employees injuries

' because the i m_]unes were not oompensable within the workers compansanon system:

“Ifa psycholo gical m}ury is not an. injury accordmg to the statutory deﬁnitlon of
“infury,’ then it s not among the class. of i mgunes from which employers are
immune from suit. Any-other inferpretation is nonsensical, and leads to an
untenable position that is unfair o employees ” 82 Ohio St.3d at 465. '

{1[13} Conversely, if an employse’s “injury” doe.s qualify for workers' compmsaﬁon
'coverage, that remedy is exclusive and the employer is immune from civil action hablhty erising
out of an allegation that thsa employer was niegligent or reckless in cansing the employee 8 imury |
That is the only reasonabla interpretation of the language of R. C 412374 and 4123.0(C) and
any other interpretation would be unfmr to the employ_er in the overall balance of competing -
interests in'the wdrk&s* compensation ayste&r_x, 7

| 14} Because it was not disputed that Vacha's injuries quelified for compevsation
under the workers’ compensation system and that she was, in fact, receiviug pcrménmt total
d:sabihty benefits, there was 10 genmne igsue of matersal fact that the city wes immune from
Vacha’s cleims for negligent and reckless hiring and supervision of Ralston. Therefore, the rial
court erred in dsnying the .ci';y’s motion ff)r sumx_nary, judgment under R.C. 4123.74 on those
elaims. - |
Employer Intenﬂonal Tort Claim }

{1] 15} The city conceded that an employee’s claim for an amployer intentional tort does
not occur in the course of ot arise out of employment and, therefore, is not barred by R.C.
4123.74. See, e.g., Brady v. Safety-Kleen Corp. (1991), 61 Chio 5t.3d 624, ééxagraph one of the

syliabus, approving and followiﬁg B_lan.kemhip . Cincinnati Milacron Chemicals, Inc. (1982),
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. 69 Ohib 81.24 608. It argued in its: summaty judgtnent motion, hﬂweuver, that: Vacha could not
' prove thai the city copmnitted an employer mtanhonal tort, cifing the commzon Jaw standa:rd get |
._forth in Fgﬁe v. Jeno’s, Inc. (1991%,59 OBig-3E 34115 The tna} rourt found fhat there were

| genums issues of matesidl-fact as fo whsthcr Vacha could estabhsh £ COmmon. 1aw employer

| mtenhonai tort claim agatnst the c:lty ‘ - e ' |

{416} On appedl, th:e city does not argue that the tnal court wrongly detemuned that :
there were facmal 1ssmes nnder the COmINON 1aw intentional fort standard Instead, it argues ﬂ;at .
tlus Court should apply ﬂle more stnngent standard fo; e:stabhshmg an employer intentional tort
set forth in R.C. 2745.Q1; becansé, since the trial cotet ruled on the summary judgrent motions, -
the Ohio Supreme Court held that the statute is ecigstituﬁonél. Sea I{‘aminski Vi Metdi &"Pﬁ‘fe_

Prods. Co;, 125 Obio §t3d 250, 2010-Ohio=1027. " | i
{17} Althongh the cm:rent version of R.C. 2745. 01 wasin effect ai the time of Vacha’s
injury, an& it had not ‘been. declared unconstitutional by ﬂns appellate coutt, tb.e city did pot '
mention R.C. 2745 01 in its motion for summary judgment 'I‘he trial court had no authority to
grant suomary ]udg;ment on a ground that the ‘city failed fo raise in fta motien for summary
' Judgment “See Smith Ray Esser & Sons, Inc., 9th Dist, No. 10CA009798, 2011- Ohm-l 529, at
1114-1'! {fully addressmg the 1mpropnety ofa defandant ralsmg the statubory standard fo:: the first
time in its summary jndgment reply bnet). Therefore, the gity has failed to demonslrate thatthe

al court erred in denymg it su:mmary judgment op Vacha’s employer mtemmnal tort claim. -
1418} The city’s ﬁrst asngnment of error is sustamad msofar as it challenges the tial
cowt’s denial of its motion for summary 3udgment on Va,cha’s claims for the negligent and

 reckless hiring, employment, and supemmon of Ralston, as alleged in counts two and four of her

amended complamt To the extent that the city challenges the denial of summary judgment on '
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' Vacha's employer intentional tort claim, as alleged in count five of her c_omplainf, the first
 assignment ofeim! is overrnled. o |

| | ASSIGNMENT OF ERRORTI -

“THRE LOWER OOURT ERRED WHEN IT DENIED THE APPELIANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744.”

{19} The city also argues thai:-the trial court erred in deﬁying its motion for summary
' judgrent on Vacha's employer intentional tort claim because it was entitled to inmnnity under
R.C. 2744 02. According to the <‘Jity, it is imgmune from c:vﬂ actions seeking to vecover damages,
- except as pmwded in R. C 2744 0203), sone of which apply here. . Vachs tesponded in
opposmon to the summary Judgment inotion and argued AONRE other thmgs, that R. C :
2744, {}9(13) exghmﬁy prowdes that R.C. Chapter 2744 political subdwmon tort ummmty does
not a.pply to “[clivil actions by.an employee ¥** against hig political subdivision relative tﬂ any
matter that arises out of the employment relat:tonslnp between the employce and the polmca]
subdiwsmn[ il '

{420} The city mmntamed that, as a matter of law, the “civil actions” that are within the
scope of R.C. 2744.09(3) do not include employer intentional torts, It relied on a line of cases
| including Ellithorp v. Barberton City School Dist. Bd. _of.Edn.. '(July 9, 1537}, 9th Dist. No.
- 18029, in which this ‘Court held that an employer intentional tort claim does nof fall wiﬂﬁn RC |
2744.09(B) because “[an employer s intentional tort agamst an employee does not atise out of
the employment mlahonsinp, but ooccuis outside of the scope of mployment " 1d., citing Brady,
61 Ohio St.3d st paragraph one of the syﬂabus |

{921} Since Ellzthorp was decided, the Ohio Supreme Coust decided Penn Traffic Co .

ATU Ins. Co., 99 Ohio §t.3d 227, 2003-Ohio-3373, in which it determined that an employer’s
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intentional torts fall mﬂam an_ exslusmn in the employer’s acmnmercxai general linbility msmncer
| ~ policy fori mjlmes to an.grployee that arise out of or it the course of employment id. at 138 and |
42. Durmg its exarninetion of this ~pohcy exclumon, the. murt dwmxguished its reasoning ftom
Brady, Blanken.s'htp, and other worker’s compensatmn cases about whether empleyer intentional -
torts ootur w1ﬂ1m the scope of the employment relattonslup and/or arise out of or in the course of -
e‘mplﬁyment, .emphammng the significance that those decisions atose within the context of the
“worker's compensanon system. Id af 439-40. |
{1[22} Afser thc Ohio Supreme Court decided Pernn ﬁaﬁc ﬂ:us Court was asked to
reex_amme its Ellithorp decision. See Buck v, Reminderville, 9th Dist. No. 25272, 2010-Ohio-
6497. In Buck, at 416, this Court ,expliciﬂy .ovei'mle& Elk‘thmp to the extent that it held that &
pohtmal subdivision employer 8 mtentxona] tott- cannevet be subjeci: to the immunity exclusion
of R, c. 2744.09(B). This Court conoludad “that 3 daim by the employes of a pollhcal
subdivision against the political subdivisien for its m‘hentxona!ly tortiovs oonduct may oenstttute a
¢ civil actidn[ ] *#*.refative to any matter-that arises out of the employment telghun&hp between
the employee and the palitieal subdlvimon under Section 2744. GQ(B) ” 1d. atq10. .
{423} Because Vacha’s employer intentional tort claim may constitute a claim ‘within
« the sr_;ope' of R.C. 2744.09(B), the city failed to establish 1hat it. was entitled to-'summary
_ju&gznent on that cleim baéed dn the immunity provisions of R.C. .Chapter 2744, Consequently,
the trial court did n'\jvt,.:emm‘ vdenyingr-ilt- summary judgmemé on that basis, The city’s second
assignment of error is overruled. |
| IIi.
{924} 'Ihe city’s ﬁrst-assigriment of error is sustained to the e#tent it chnlleﬁges the trial

cnuﬁ’s denial of its motion for summary judgment on Vacha’s claims for negligent and reckless -
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hmng and supemsmn ‘of Ralston, The remaindér of its first assagnrnent of etror, as well as its

. secand ass1gmnent of ertor, are overruled. The judgment of the I..oram County Court of

| Commnn Pleas is afﬁrmed in part and reversed in paﬂ and_the cause is yemanded for further

proceedings consistent with this opinion.
Judgment sffirmed in part,

reversed in part,
and cause remanded.

There were reasonable grounds for this appeal.
-.W;a oider that a special mandate issue out of this Court, directing the Court of Ccmmon
Pleaé, Couxity of Lorain, State 6f Otxié, to carry this judgment into executioﬁ. A certified L;o;iy of
this Jﬂuﬁlal entry shall constitute the mandate, pursuant to App R. 27

- Immediately upon the filing hereof, this document shall oonshtuic the ;oumal entry of

jﬁdgment, and it s‘nall be file stﬂmp'ed by the Clark of the Co“urt of Appeals at which tite the

petiod f@r teview .shall begm to run, App.R. 22(E) The Cletk of the Court of Appeals is

instructed to mml a notice of entry of this Judgment to the parties and to malce a notaﬁon of the

: mmlmg in thc docket, pursuant tQ App R. 30.

Costg taxed to both parties equally. o 7 o -
CLAIR E. DICKINSON
~ FOR THE COURT

" DICKINSON, P. J.

BELFANCE, J.
CONCUR
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 CARR,1. ' .
CONCURS INPART. AND DISSENTS IN PART. SAYING:

25 1 reapectfu]ly chssent from . the mfg jority’s oonclusioﬁ that Vacha’s mlployer

. intentional tort claun may fa]l wﬂ,hm the scope of R.C, 2744. OQ(B) and that, ﬂlerefore, the city

was not mﬁﬂed to summary judgment under the unmumty pmwslons of R.C. Chap’wr 2744, As

T statsd in my dissenting opinion in Buckv. Remmderwlle, 9th. Dist. No. 25272, 201 0-0h10-,6497

at 18, 1 believe that political subdivigions ate immune ﬁom employer intentional tort claims, as

" held by this Court in Ellithorp v. Barberton City School Dist. Bd. afEd‘n (July 9, 1997), 9th stt
No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21 803, 2004-Ohio- 4454 at 6 For that

| reason, 1 would gustain the city’s second assignment of ecror. 1 concur in fhe remainder of the

majority opinion,

APPEARANCES;

JOHN T. MCCLANDRICH, JAMES A, CLIMER, and FRANK H. SCIALDONE, Aftorneys at
“Law, for Appellant.

ANDREW CRITES, Law Director, for Appeltant.

JOHN HILDERBRAND, SR., Attomey at Law for Appellee
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Under S. Ct. Prac. R. 4.1, the City of North Ridgeville notifies this Coutt that the Nmth

District certified a conflict over the following proposition of law: Does R.C. 2744.09 creste an

éxaepticn to Political Subdivision Immunity for intentional tort claims alleged by & public

employee? A copy of the Court's Journal Entry Certifying a Conflict is attached as Ex. "1."

This Ninth District’s metits opinion (Ex. "A") conflicts w1th several appellate districts,

including the twelfth district, tenth dlstnct, sixth district, and the fifth district. Williams v.

McFarland Properties, L.L.C. (12th Dist), 177 Ohio App.3d 490, 895 NE.2d 208 (Ex. "B");

Zicher v. Heffelfinger (5th Dist), 2009 Okio 1227, 29 (Ex. "C"Y; Coats v. City of Columbus

(10th Dist.), 2007 Ohio 761 (Bx. "D"); and Villa v. Vill. of Elmore (6th Dist.), 2005 Ohio 6649,

136. (Bx. "E").

Respegi#n{ly subrnitted,

AZAN SKIN & RYDER CC.,LP.A.
. i
JOHN T RICH (0021494)

JAMES Al CL ER (0001532)

FRANK H. SCIALDONE (0075179)

100 Franklin’s Row

34305 Solon Road

Cleveland, OH 44139

(440) 248-7906

(440) 248-8861 — Fax

Fmail: jm¢landrich law.com
jclimer@mrriaw.com

fscialdone@mirrlaw.com
Counsel for Defendant/Appellant City of North Ridgeville
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CERTIFICATE OF SERVICE

A copy of the foregoing Notice that the Ninth District Has Cettified a Conflict was
served on August 3, 2011 by depositing same in first-class United States meil, postage prepaid,

to the following: ’ _

" John Hildebrand, St.,Esq. Chatles Ralston, A543443
John P. Hildebrand Co., LPA - Grafton Correctional Institution
21430 Lorain Road 2500 South Avon Belden Road
Faitview Park, OH 44126 Grafion, OH 44044

Attorney for Plaintiff/Appellee Lisa Vacha Defendant Pro Se

»

TOHN T MOLAMDRICH (0021494)
TAMES A.|CLIMER (0001532)
FRANK H' SCIALDONE (0075179)

Counse] for Defendmt/Appellant City of North Ridgeville
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| EXHIBIT

\'\é

C@UFW @F" A?PEALS

STATE OF @m@ S 3 IN THE COURT OF APPEALS

S s E:D NINTH JUDICIAL DISTRICT
COUNTY op LORAIN ’ ), “;RMN Cgumv |

‘zmi w21 P "J_. % CANo. 10CA009750

| e
APP“‘%% APPELCI‘;%%O RS

V.

NORTH RIDGEVILLE, OHIO (CITY

OF)
JOURNAL ENTRY

Appellant

Appellant has moved, pursuant 1o AppR. 25, to certify a conflict between the

| fudgment in this case, which was journalized on May 23,2011, and the judgment of the 12th

sttnct Court of Appeals in Williams v. McFarland Properties, LL.C., 177 Ohl() App. 3d
499{é 7008-Ohio-3594, as well as the judgments of the 5th, 6th, and 10th Appellate Districts
in Zzeber v. Heffelfinger, 5th Dist. No. 08CA0042 2009- Oh10-1227 Villa v. Eilmore, 6ih
Dist. No. L-OS~1058, 2005-Ohio-6649; and Coats v. Columbus, 10th Dist. 1_\10. 06AP7-681,
007-Ohio-761. Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to
pertify the record of the case to the Ohio Supreme Court whenever the ‘judgment **¥ g in
Conflict with the judgment pronounced upon the same question by any other court of appeals
in thé state[.]” Appellee hﬁs responded to the motién and acknowledges that there is a
conflict between the districts, |
Moreovet, Appellant correctly notes that the certified issue is‘ already pending before
the Ohjo Supreme Court in a discretionary appeal from the 8th Appellate District in

|Bupreme Court Case NO. 2010-1561, Darrell Sampson v. Cuyahoga Metropolitan Housing

Uuthority. The Supreme Court has also aceepted a discretionary appeal from this Court in
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Journal Bntry,vC.A. MNo. 10CAQ009750
Page 2 of 2

Suprcmé Court Case No, 2011—0258; Jéjfrey Buck v, Remirgdervz‘lle, which is being h_e'ld for
the decision in Sampson. Therefore, we find that a conflict of law éxists Between the
judgment in this case and the judgxﬁents of the Sth, 6th, idth, and 12th ,'Distrlicts on the
Following issue; _

“Does R.C.-2744.09 create an exception to Political Subdivision Immunity for
intentional tort claims alleged by a public employee? '

© Judge

H{Concut:
Belfance, J.
Dickinson, J.
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COURT OF APPEALS

: o LED ,
STATE OF OHIO Sy w *-“\f‘\iﬁ CABDIEIEIF APPEALS
| Yos: INTH JUDICEER DISTRICT
COUNTY-QF LORAIN ) -;; Zﬂn ﬁﬁY 2311 ;2,&3g. S
LISA VACHA - | £ f’?[ﬁ”’};{%ﬁéﬁﬁﬂ' AGI09750
v SpEl L RIS UDGMENT
9ih APPELL ENTERED IN THE
NORTH RIDGEVILLE, OHIO (CITY OF), COURT OF COMMON FLEAS
ot al |  COUNTY OF LORAIN, OHIO
- CASENo,  08CV156999
Appgl]ams
E ENTR

Dated: May 23, 2011

Per Curjam,

{1 Appellant, the city of North Ridgeville, appeals from & Judgment of the Lorain
County Cowt of Common Pleas that denied its motion for spmmary judgment o1l 1ts defbnse, that
it svas immune from civil ligbility to its former employee, Lisa Vacha. This Coust affirims in part
a!_:,Ld roverses in part. |

| L

{ﬁZ} On June 2, 2.006 Lisa Vacha was raped by a coworker, Charles Rﬂlslton, while she
was working a shift w1th him at the French Creeck Wasiewater Treatment Plant, which is owned
and operated by the city of North degevﬂie Shortly after the incident, Vacha applied for
worker’s compensation benefits, seeking recovery for the p‘hyswal and psychological injuries
that she sustained in the attaok Although the speciﬁc details of her worker's cornpensation
_claim aré not olear from the record, Vacha's application was approved apd she was' gramted

permanent total disability benefits,




2

{§3}- Vacha 1ater filed this action ageinst the oity; -alleging that it was lisble for 'h.er
injuries thet tesulied frot the rape, on theories fhat included vicarious lisbility, negligent and
reckless hiring and .supemision of Ralston, and that the city c.:omi'nittéd an employéf _intentional_

| fort by employing Ralston, The city eventually moved for summary jodgment on all of Vacha's
claims. It assetted, among other things, that it was entitled to immunity under R.C. 4123.74
and/or R.C. 2?44,02. Although the trial court grénted the city summary judgment on Vacha’s .
claims for vicarious Hability, it denied the city’s motion for sumamary judgment on her remaining
;;laims. The #tial cowrt found that there were genﬁne issues of ;naterial fact on those claims,
implicitly rejecting thé city’s immunity defenses. Pursﬁant.to R.C. 2744.02(C), the city appealed
the triel court’s denial of its immunity defenses, raising two assignments of error.

' R

W
“THB LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 4123

M4} The city’s first assignment of error is that the irial court erred in denying its
motion for summary jxﬁ‘gment on Vacha's remaining claftns because it was enﬁﬂed o
tmmunity wader R.C. 4123.74, which provides that worker’s compansation-is an employee's
exclumva remedy against her employer for workplace injuries.. For eass of discussion, this

" Comrt will address Vacha's claims besed on the city's alleged negligence and recklessness
separately from her employer mtentmnal tort claim.
Negligent and Recldass Hiring and Supervision
{45} T‘he ﬁty first argued fhat it was immune from lisbitity fof Vacha’s claimg for

negligent and reckless hiring end supervision of Ralston. R.C. 4123.74 providés that employers '
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who are in full eompliance wita their:sbigation to .ﬁy werker's compensation prepiums *ghall
not be liable o respond in damages” for “any injury HAF¥ renéived ot contracted by any
- anployee in the sourse of or msmg out of ‘his emp‘loyment[ T* The statuteds a codlﬁﬁatmn of
the principle set forth in Section 35, Article If of the Ohio Constitufion that worker’s
‘ compensauon benefits ‘will be an employee’s exclumVe remedy against her employer for
workplace injuries and provides, in part:
| “Such compensation shall be in Hen of all other rights fo *** damages, for such
*% Jninries ¥¥* and any employer who pays fhe premium or compensation

provided by law *+* shall not be Tiable to respend in damages at common law of
by statute for such ¥ 11‘3;]111‘185[ N

{f6} The philosophy behmd the exclusmty of the worker’s cornpensaﬁon syste.m is to
balauce the corapeting interests of employer and cmployee “‘whmby mnployees rehnqmsh _
their comgoon Taw temedy and accept Jower benefit levels coupled with the grester assu:cance of
recovery and employers give up their common law defenses and are protected from mﬂ:umted
ﬁability”’ Bzmger v, Lawson Co. (1988), 82 Olio St.3d 463, 465, quoting Blankenship v.
Cincinnati leacron Ckem;cals, Inc. (1982), 69 0]110 St.2d 608, 614

{7 At the time Vacha was assaulted by Ralston, R.C. 4123, 01(0) deﬁned the terxm
“injury” for purposes of the worker's oompemsahon act to include: “any injury **¥ rccezved in
the course of, aod ansang out of, the mJuxed mployees em;ﬂoyme nt. Tt further prowded that
«[i}xjury” doss ot include ***[pjsychiatric conditions except wheré the conditjons have arisen
from an injury or occupational diseasef.]” The Ohio Supreme Court has repeatedly construed -
this provision to mean that a psychiatric condition does not copstitute a compensable ‘_‘imﬁy”
under the worker’s compensation systemn unless it accompanies a physical 'injxiry. See, &.g.,
McCrone v. Bank One Corp - 107 Ohio St, 3d 272 2005-Ohiio- 6505, at paragraph one of the

syllabus; Kerans v. Porter Pamr Co. (1991), 61 Ol:uo St.3d 486,
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{48 To support its ‘motion for summary' judgment under R.C, 4123.74, the oity pointed
to evidence that it was in full compliance with the payﬁxmts of* its worker’s compensation
premiums and that Vacha had sustained an “injury” within the memﬁné of the worker's
compensation act becanse she had applied for worker's compensation benefiis .and her claim
had been approved. It spaciﬁcaﬂy pointed to evidence that the sexual assault had ca_used Vacha
to sustain both piaysical and psychological injuries, that she applied for worker’s compensation |
ﬁeneﬁts for those injuries, that her wotker’s compensation claim had been approved, and that
she was réciving permanent total disability benéﬁts. Vacha admitted in her answers to
interrogatories and when deposed. by defense counsel that she had gustained physical injuries
during the rape that included broises, muscle soreness; .chippad teeth, and an injured right
shoulder. She testified that, after the‘rape, she “was so sore that [she] wa;é bedridden for four
days” and that she had her shoﬂder x—rayed five days after the rapo besause she ﬂmught that
Relston had dislocated it. Vacha further explained that she had been regularly seemg a
psychologist and a psychiatrist, who had prescribed an anhdepressmt and sleep aid, and that all
of those expenses are covered by her worker’s compensation benefits.

{99} In opposition to the ciy’s moﬁoﬁ for summaty judgment, Vac‘ha_t did not dispute
that the cﬁy was in foll compliance with the payments of its worket’s compensation premiums
ot that her worker’s compensation claim had been approved for her fo receive permanent total
.diSabﬂ;it)r benefits for her injuries, Instead, she made a legal argument that her injuey was not an
“injury” as that term is ﬁeﬁmd in R.C, 4123.01(C)(i5. She did not érgue that her worker’s
compensation cleim had been wrongly decided, howe;zer, nor did she cite any legal auihority for’
' the underlying premise of her argument that the.same injucy could fall w1th1n t‘ms definition for

putposes of quailfymg for worker’s compensahon benfits but outside of it for purposes of hér
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.en:x-pleyﬂy‘vs joymmnity for civil sixts. Thete is-but :on&sd.eﬁni_tion efinjury” in RC.Chapter
4123; if an employee’s ‘%jmf’ is compensable within the wotkers’ compensation:sysiem, the
employer is* consequently” imuﬁe froni a civil .aoti(m by thAe.emPloyee‘!fdf' negligently or
recklessly cmsing‘the injuty. T . =-=‘

{410} Vacha rehed primerily on distinguishable case law such as Kerans, supra, in
which the Court found that R.C. 4123.74 did not bar Kerans® civil claim agBmSt her esployer
because she had sustamed a purely. psycholugwal injury that did not qnahfy for workers’
compensation beneﬁts 61 Ohio St3d ot 488:489. The Kerans court emphamzed that
e'mployecs who su.ffer purely psychological m;,unes cansed by their employers ncghgence
‘would be ieft mthout any temedy if their only recoutse were the workers compensanon syste
for which they do not qualify: ' '

“[F]n order for this court to find that the workers’ oompensauon statute provides

the exclusive remedy for appellant’s injury, we must find that it is theoretically

pOSSIblﬂ for her to recover vnder the statats, i.e., that she has suffered the type of

 injury which is compensable under the smtute ? (Bmphasw sio)) 61 Ohio St.34 af
431, fnz.

{11} Like'wme, in Bunger, 82 Ohio St.3d at 465 it was crmcal to the c{)urt’s demsmn
that Bunge—:r; workers’ compensaucm claim for purely psychologmal mjurles hact been demed
| . ‘because thers had been no physmal compenseble-“injury” under R.C. 4123 01 (C) Because the
injuries sugtained by Btmger and Kerans did not satisfy the defimition of “mjlﬁ'y” under R.C.

4123 .01(C)(1), those employees did not quahfy for workers’ compensanon benefits and

I Although Vacahs also rehed on Prewitt v. Alexson Servs., Inc., 12th Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a ptios decision of
thlS Court. See Luo v. Guao, 9th Dist. No. 23310, 2007-Ohio-959 (tejectingithe argument that an

imjury” must be accidental to qualify for workets’ compensation bancﬁts, the basic premise of

the Prewit{ decision).
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therefore, R.C. 4123.’{4 did not provide their employers with imarmity from their civil actions
f@r damages, |

{§12}- Thése @ployﬁrs, were not immune from lisbility for the employees’ injuries
because the injm.'ie were not compensable within the wor'kers’ compensation systern:

“Ifapsychological mjm'y is not an injury accordmg to the statutory deﬁmtmn of

‘injury, then it is not among the class of i m;uues from which employers are

immune from suit, Any other interpretation is nonsensical, and leads to an
untenable position that is unfair to employees,” 82 Chio 5t.3d af 465,

{1[13} Convérsely, if an ‘employee’s “infuty” Goes qualify for workers' compensation -
co‘;er'age, that rcmedy,is exclusive and the cmployer is immuone from civil action liability arising
out of an allegation that the employer was negllgent or reckless in causing the employec’s-injury.
That is ths only reasona‘ble inferpretation of the language of R. C. 4123.74 and 4123.01(C) and
any other mterpretatmn wouid be unfmr to the amployer in the overall balance of competing
interests in the Workers‘ compensation system ' ' |

{914} Because it was not disputed that Vacha's infuries .qualiﬁed for wmpensaﬁon
under the workers’ compensation system and that sbe was, in fact, recejving permanent total
disability benefits, there was 10 genuine issue of matenai fact that the mty was immune from
Vacha's claims for negligent and reckless hiring and supervision of Ralston. ‘Therefore, the trial
court erred in denying the city’s motion fir summary judgment wnder R.C. 4123.74 on those.
 claims.’

'Employer Intentional Tort Claim
9 15';} The city conceded that an employee’s claim for an employer intentional tort does
not occut in the come'of or arise out of employment and, therefore, is not barred by R.C.
- 4123.74. See, e.g., Brady v. Ssy’e'aiy;ﬂeen Corp. (1991), 61 6115&0 $t.3d 624, 1lnaragraph one of the

syllabus, approving and followiﬁg Blankenship v. Cincinnati Milacron Chemicals, Inc. (1982),
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69 Ohis St.2d 608, 1targued in ite: summary judgment motion, howevsr that: Vacha could not
prove that the city committed an employer intentional tort, cttmg the common law stmdardsat '
forth in Fyffe v. Jeno', s, Ine. (19915,59 ORig-St3d 1157 The! tnal court found that there wete
genuine issues of matenﬂl fact s to whether Vacha could estabhsh 2 common. 1aw employer
mtenuonal tort claam against the city. o '

{416} On appedl, the city does not argue that the trial Qourt wrongly deteftrined that
there were faetual isgres under the common law intentional tort standard Instead, it arghes that
fhis Court should app}y ;he mo;smngent sbandard fo: :stabhshmg an employer mtentional tort

set forth in RG 2'?45'(}1; becausé, since the tnal court ruled on the sumrmary judgment motions;
the Ohio’ Supreme Court held tbat the. statute is constitutional. See Kaminski v Metal & Wire
Prods, Co, 125 Ohio St3d 250, 2010-Ohio-1027. I ' |

{917y Although the current vermon of R.C. 2745.01 was in effect at the hme of Vacha’s
injury, aod it tad not-been declared unconstitutional by th:s appellate coust, the city did not
mention R.C, 2745.01 in its motion for summary Judgnant 'I'he trial court had no authority to
grant sumImary Iudgment on 3 ground that the city failed to raise in its motien for summary

| Judgment ‘See Smith v. Ray Esser & Sons, Inc., Qﬁh Dist. No. 1GCA009798 2011-Ohio-1529, at
14-17 (fally addres_s_mg the Jmpropnaty ofa defendani rajsing ‘rhe statufory standard for the first
sirme in its summary judgment reply brief). Therefore, the ity has failed to demonstrate that the
trial court erred in dcnymg it summary judgment on Vacha’s employer inientional tort claim.
{418} The city’s first assignment of error 1s sustained insofar as it challenges the tiial
court’s denis} of its motion for summeary Judgment on Vacha's cleims for the negligent and

reckless hiring, employment, and supervision of Raiston, a8 alleged in counts two and four of her

aoended complaint. To the extent that the city challenges the denial of summary jodgment on
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Vacha’s employer intenﬁonal tort ciaim, as alieged in count five of her complaint, the first
assignment of exror is overruled.
| _ | 1 FE
“THE LOWER COURT ERRED WHEN IT DENIED THE APPBLLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744.”

{419} The city also argues Eaat the trial court emred in denying its motion for Surrmary
Judgment on Vacha’s employer mtentlonal tort claim because it was antltled fo 1mmumty under
R C. 2744.02. According fo-the cxty, jt is immune from civil actions seeking to recover éarnages
exoept as promded in R.C. 2744. OZ(B), pone of whlch apply here. Vacha responded in .
opposmon t0 the summary judgment motion and argued, among other things, that R.C.
2744.09(B) axpholtly prowdes that R.C. Chapter 2744 political subdmsmn tort irnmunity does
not apply to “Iolivil actions by an employee *** against his political subdmswn relative io any
matter that agises out of the employment relatmnsth betweeﬁ the employee and the political
subdivision],]” '

{M20} The city maintained that, s a matter of law, the “civil actions” that aye within the
scope of R.C. 2744‘.09(3) do not inchude etaployer intesitional torts, Hrelfed ona line of cases
inoluding Ellithorp v. Barberton City School Dist, Bd. of .E&n., (July 9, 1997), Sth Dist. No.
18029, in whish thiS'Oom't held that an. employer intentional tort olaim does not fall within R.C.
2744, 09(13) because “lajn employer s intentional tort aga:nst an employee does not atise out of
-the employmant relationship, but ccours outside of the scope of empjoyment.” Id., citing Brady,
61 Ohio St.3d at paragraph one of the syllabus. |

(21} Since Ellithorp was decided, the Ohio Supreme Court decided Penn Traffic Co. v.

AU Ins. Co, 99 Ohio St3d 227, 2003-Ohio-3373, in which it determined that an employer’s
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jntentionsl tors ’falI within an_exslugian.in the enapleyer’s _ﬁomme:rciai general liability insurance
poliey fox injuries to an. employee that-arise ont ' of o inthe course of employment. 1d. at 138 and -
42, Dutingits examination of this:policy exclusion; the contt istinguished its teasoning from
Brady, Blankenship, and ofher worker's compensation cases about whefher empleyer intentional
tores ocour w:thm the scope of the employment relationship and/for arise out of or in the course of
cmploymant, emphasizing £ the significance that those decisions arose within the contex‘t of the
worker’s compensation system. Id. gt §39-40. ' |

{1[22} After the Ohio Supreme Court decided Penn Tra _ﬁ‘ic, this Court was asked o
recxamine its Ellithorp decigion. See Buck v. Remmdemlle, 9th D:st, No. 25272, 2010-Ohio-
6497 In Buck, at 16, this Coust exphmtiy overruled Ellithorp to the exten.'_c that it held that a
political subdivision employer’s intentiozial tort can.novet be subject fo the i:mnunity exclusion
of R.C. 2744.09(B). This Court conciuded “that a clmm by the employee of 2 political
subdivision ageinst the polmcal subdivision for its mtenﬁonally forfious conduct may constitute a
scivil action] ] *¥¥ relative to any matter that-atises out of the employment relationship hetween
the employee and the political subdmswn under Section 2’744.09(13).” 1d. at J10.

23 Because Vacha's mnployer intentional toxt claim may congtitate a c}a-‘tm “within
. the scope of R.C. 2744.09(B), the city- failed to establish that it. was entitled o summary
judgment on that claim based on the jmmunity provisions of R.C. Chagter 2744, Consequently,
the frial court did piot ‘err-in denymg it. spmnary Judgment on thaf hasis. The city’s second
assignment of error is overruled. |

1L,
{9243 Thé city's first assigriment of error is susteined to the extent it challangés the triel

court’s denial of its motion for summary jndgment on Vacha’s claimns for negligent and reckless
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" hiring and supervision of Ralston. The mmﬁinder of its first assigoment of exror, as WBll asits
. second asmgnmsnt of emor, are overruled. The Judgmant of the Lorain Comty Court of
Commmon Pleas i8 affirmed in part and reversed in part and the cause is rernanded for further
proceedings consistent with this opinion.

Tudgment affirmed in part,

teversed in part,
and cause remanded,

There were reascngble grounds for this appeal,

. Wé order that a special mendate i,ssi.leﬁ'out of this Court, directing the Court of Common
Pleas, County of Lorain, State of Ohlo, to carry this judgment into exccution, A certified (;Dpy of
this journal entry shall constitute the mandate, putsuant to App.R, 27.

~ Immediately upon the ﬁlmg hereo, this document shall constitute the journal entry of
judgment, and it shall be file stamised by the Clerk of the Court of Appeals at which time the
period for review .shaﬁ begin to run, AppR. 22(E). The Cletk of the Court of Appeals is
instructed to mail a notice of eniry of ;his ﬁdgment to the parties and o meke a notation of the
~ mailing in the docket, pursuant to App.R. 30.

Costs taxed to both parties equally,

L D ZT
CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P, J.
RELFANCE, J.

CONCUR,
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CARR, I.
QQM&M&LMMM

25 1 respeatful’.y {lissent from ihe majority’s cpnclumon that Vacha’s emplover
intentional tﬁrt'claun may fall within the scope of R.C. 2744.09(B) and that, therefore, the city
was not entiﬂed to snmmary judgment undér the immunity provisions of R.C.- Chapter 2744, As
1 stated in my dissenting opinion in Buckv Remmderw!le, 9th Dist, No. 25272, 2010-Ohio-6497,

at 18, 1 beliove that political subdmsxons ate inppue from emplayer infentional tort claims, as
held by this Court in Ellithorp v. Barberton City School Dist. Bd. of Edn. (Iuly 9, 1997), 9th Dist.
No. 18020, nd Dolis v, Tallmadge, 9th Dist, No. 21803, 2004-Chio-4434, &t 1 6. Por that

reason, | would sustain the city’s second assigmment of error. 1 concur in the remainder of the

msejority dpinion, '

APPEARANCHES;

JOHN T. MCCLANDRICH, JAMES A, CLIMER, and FR.ANK H. SCIALDONE, Attorneys at
Law, for Appeliant.

ANDREW CRITES, La\# Director, for Appellant.
JOHN HILDERBRAND, §R., Attorney at Law, for Appellee.
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P
Court of Appeals of Ohio,

Twelfth District, Bufler County.
WILLIAMS ¢t al., Appellants,

v. .
McFARLAND PROPERTIES, LL.C., etal, Ap-
pellees.

* No. CA2007-08-200.
Decided July 21, 2008.

Background: City employee brought action against
city, alleging intenticnal tort in seeking to recover
for injuries sustained when he was bumed while ai-
tempting to repair a downed electrical fransformer.
Burean of Workers' Compensation filed complaint
against city, seeking subrogation. The Court of
Common  Pleas,  Butler County,  No,
CV2005-09-3061, entered summary. judgment in fo-
vor of city. Employee appealed.

Holdings: The Court of Appeals, William W.
Young, 1., held that: : . '

(1) city was immune from lability on employee's
intentional tort claim, and _

(2) employee failed to establish standing to appeal
grant of city's summary judgment motion against
Bureau of Workers' Compensation.

Affirmed,
West Headnates
{1] Appesl and Error 30 €==893(1)

30 Appeal and Error
30XVI Review
30X VI(F) Trial De Novo
~ 30k892 Triel De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most
Cited Cases
Appellate court's review of a frial court's ruling

@ 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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on a wotion for summary judgment is d¢ mnwovo.
Rules Civ.Proc., Rule 56(C). '

2] Judgment 228 €=>185(2)

228 Judgaent
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228%185 Evidence in General
228k185(2) k. Presumnptions and Bus-
den of Proof. Most Cited Cases
All evidence submitted in conmection with a
metion for summary judgment must be construed
most strongly in favor of the party against whom

'the motion is made. Rules Civ.Proc., Rule 56(C).

[3] Judgment 228 €5185(2)

228 Judgment ' )
228V On Motion of Surnmary Proceeding
228%182 Motion or Othier Application
228k185 Rvidence in General
228k185(2) k. Presumptions and Bur- -
den of Proof, Most Cited Cases
Te prevail on a motion for summary judgment,
the moving party must be able to point to eviden-
tiary materials that show there is no genuine issue
gs to any material fact and that the moving party is
entifled 10 judgment as a matter of law; the non-
moving party must then present evidence thel some
issue of material fact remains to be resolved, Rules
Civ.Proe., Rule 56(C).

j4] Electricity 145 =17

145 Electricity
145k 12 Injuries Incident to Produstion or Use
145k17 k. Companies and Persons Liable.

WMost Cited Cases

City was immune from liability on city em-
ployee's intentional tort claim seeking to recover
for injuries sustzined when he was burned while at-
tempting to repair a downed electrical transformer.
R.C. §2744.02.
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{5] Municipa! Corporations 268 €53723

268 Municipal Corporations
268X Torts
268X1I(A) Exercise of Governmental and
Corporate Powsrs in General
268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases
Statutory exemption from the general gramt of
immunity granted to a political subdivision for civil
actions by an employee against a political subdivi-
sion for any matter fhat atises out of the employ-
ment relationship does mot apply to employer-in-
tentional-tort claims. R.C. §§ 2744.02, 2744.09(B).

16] Municipal Corperailons 268 €723

268 Municipal Corporations
268X11 Torts

268XII(A) Exercise of Governmental and

Corparate Powers in General
268k723 k. Nature and Graunds of Liabil-

ity. Most Cited Cases

Statutory exemption from the general grant of
immunity granted to a pofitical subdivision for civil
actions by an employee of a political subdivision
against the political subdivision relative to wages,
hours, ‘conditions, or other terms of employment
does not apply to employer-intentional-tort claims.

RC. §8 2744.02, 2744.09(C).

[7] Workers' Compensation 413 €=2142

413 Workers' Compensation

A13XX Bffost of Act on Other Statutory or

Common-Law Rights of Action and Defenses
413XX(B) Action by Third Person Against
Employer . :
413XX(B)! In General
413k2142 k. In General. Most Cited
Cases
City employee suing city for intentional tort
failed to establish standing to appeal trial court's
grant of city's summary judgment motion against
Bureau of Workers' Compensation, which had
sought subrogation; smployee failed to respond to

Page 2

city's argument on appeal that employes had no
stancling, and trial court's decision did not impede
employee's ability to pursue bis intentional-tort
claim against the city on appeal. R.C. §§ 2744.02,
4123.931. . ’

[8] Appezl and Error 30 €==151(1)

30 Appeal and Error
30TV Right of Review
30TV(A) Persons Entitled
30k151 Parties or Persons Injured or. Ag-
grieved :
30k151(1) k. In General. Most Cited
Cases

An appeal Hes only on behalf of a party ag-

grieved by the final ofder appealed from.

[9] Appeal and Exror 30 €72151(2}

30 Appeal and Error
301V Right of Review
30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Ag-
grieved
30k151(2) k. Who Are “Aggrieved” in

General. Most Cited Cases -

A.paty is aggrieved, for purposes of standing
to appeal, if it has an intetest in the subject matter
of the litigation that is immediate and pecuniary,
rather than a Temote consequence of the judgment.

[10] Appeal and Error 30 €=2150(1)

30 Appeal and Error
301V Right of Review
30IV(A) Persons Entifled
30k 150 Interest in Subject-Matter :
" 30k150(1) k. In General. Most Cited

Cases
Appest and Error 30 €=2151(1) -

3¢ Appeal and Error
3061V Right of Review
30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Ag-

© 2011 Thomson Reuters. No Claim 1o Orig. US Gov, Works.
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grieved :
A 30k151(1) k. In General. Most Cited
Cases . : :
To have standing to appeal, the person must be
able to show he has a present interest in the subject
matter of the litigation and thai he has been preju-
diced by the judgment of the lower court.

[11] Appeal and Error 36 €-2901

30 Appeal and Ermror
30X V1 Review
30X VI{G) Presumptions

30k901 k. Burden of Showing Error. Most

Cited Cases '
The party seeking to appeal bears the burden of

establishing standing.

*#210 Clayton G. Napier, Timothy R. Bvans,
Hamilton, for appellants.

Freund, Freeze & Amold, Gordon D. Amold,
Dayton, for appeliee, McFatland Properties.

Dinsmore & Shohl, Gary Becker, Cincinnati, for
appellee, ¢ity of Hamilton.

Benjamin W. Crider, Columbus, for appelies, Ohio
Bureau of Workers' Compensation.

Frank Leounefti 11, Cleveland, for appellee, Butler
County Behavioral Health. :

WILLIAM W. YOUNG, Judge.

%493 {4 1} Plaintiff-eppellant John Williams
Sr. appeals a decision of the Butler County Court of
Common Pleas granting summaty judgment to de-
fendant-appellee the city of FHamilton, in an em-
ployer-intentional-tort action. Appellant also ap-
peals the trial court's decision granting summary
judgment in fover of the city and against the Ohio
Burean of Workers' Compensation.

{4 2} In 2004, appeliant was a lineman for the
city's Elestric Distribution Department. On Sepiem-
ber 27, 2004, appellant was injured when he was

Page 3

bumed while attempting to repair a downed trans-
former located at University Boulevard and Lincoln
Avenue in Hamilton, Ohio. Appellant filed a_com-
plaint alleging . sevetal claims ageinst Several
parties, incioding an intentional-tort claim against
the city. Specifically, appeliant alleged that the city
had knowledge of a dangerons. condition, a mal-
fumctioning and defective piece of elecirical equip-
ment; *493 failed to use proper safety devices and
techniques; failed to wam appellant of the danger;
and failed to supervise appellant's actions.

{] 3} The city moved for suinmary judgment
agsinst appellant on the ground that under R.C.
Chapter 2744, it was immune from liability for
damages caused by an intentional tort, The city also
moved for summaty judgment against the bureau.
On May 2, 2007, the trial court granted the city's
motion for summary judgment against appellant on
the ‘ground that the city was immune from liability
ander R.C. Chapter 2744. On June 25, 2007, the tri-
al court granted the city's motion for summnary
judgment against the bureau as follows: **The
Workers' Compensation statute [R.C. 4123.931]
does not expressfly] impose liability on a political
subdivision for employer intentional torts. In addi-
tion, the statute does not gremi the Bureau preater
fghts than those available fo lappellant].
[Appellant] is not entitled to any recovery from the
City of Hamilton; therefore, there is no valid ¢laim

to which the Buresu may be subrogated.”

{§ 4} Appellant appeals, raising two assign-
ments of error.

{15} Assignment of error No. 1:

{§ 6} “The court erred in granting summuary
judgment to the city of Hamilton against John and
Melissa [appellant’s wife] Williams.”

[112131 {1 7} This court's review of a trial
court's ruling on a motion for surmary judgent is
de novo. Broodnax v. Greene Credit Serv. (1997),
118 Ohio App.3d 881, 887, 694 N.E.2d 167. Sum-
mary**211 judgment is appropriate when there are

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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no genuine issues of material fact to be litigated,

- the moving party is entitled to judgment as & matier

of law, and reasonable minds can come to only one
conclusion, and that cenclusion is adverse to the
" nonmoving patly. CivR. 56(C); Smith v. Five
Rivers MatroParks (1999), 134 Ohio App.3d 754,
760, 732 N.E.2d 422, All evidence submitied in
connection with a motion for - summary judgment
must be constued most srongly in faver of the
© party against whom the motion is made. Morris v.
First Nail. Bank & Trust Co. (1970), 21 Ohio St2d
25, 50 0.0.2d 47, 254 NE.2d 683. To prevail on a
motion for summary judgment, the moving party
raust be able to point fo evidentiary materials that
show there i no gotuine issue as to any material
. fact and that the moving party is entiled fo judg-
ment as a matiet of law. Dresher v. Burt (1996), 75
Ohio St.3d 280, 293, 662 N.E.2d 264, The nonmov-
ing party must then present evidence that some is-
sue of material fact remains to be resolved. Id,

[4) {7 8} Appellant first argues thai the ttial
court erred by finding that the city was immune
from liability under R.C. Chapter 2744 because im-
munity granted under R.C. 2744.02 does not extend
to proprietary functions. It is undisputed that in the
case at bar the city is a political subdivision en-
gaged in 2 proprietary function. See R.C. 2744.01
(¥} and {G)2)(c). Nonetheiess, we find *494 that
the city is tnmaune under R.C. 2744.02 from the in-
tenttional-tort claim whether or net it is engaged in a
proprietary function.

{9 9} As a general rule, “[eJxcept as provided
in [B.C. 2744.02)(B) * * *, 3 political subdivision
is not liable in damages in a civil action for njury *
¥ # gliegedly caused by any act or omission of the
political subdivision or an etnployee of the political
subdivision in comnection with a governmental or
proprietary function.” (Emphasis added} R.C.
2744.02(A)1). RC. 2744.02(B) lists five exoep-
tions to the general grant of immunity: the negli-
gent operation of & motor vehicle by an employes,
R.C. 2744.02(B)(1); the negligent performance of
acts by an employee with respect to a propriefary

Page 4

function, R.C. 2744 02(B)(2); the negligent failure
to keep public roads in repair and open, R.C.
2744.02(B)(3); the negligence of employees occur-.
ring within or on the grounds of buildings used in
commection with the performence of governmental -
functions, R.C. 2744.02(B)4); and when ¢civil liab-
ility is expressly imposed upon the politica! subdi-
vision by statute, R.C. 2744.02(B)(5).

{4 10} We find that nope of the exceptions un-
der R.C. 2744.02(B) are applicable. Because the al-

- leged conduct of the city did not involve the opera-
tion of a vehicle, the failure to keep public roads in

repeir and open, or the negligence of employses in
buildings used in connsction with a govermmental
fanction, R.C. 2744.02(B)(1), (3), and (4) do not
apply. With regard to R.C. 2744.02(B)5), appeliant
has not alleged any section of the Ohio Revised
Code that imposes hability on a political subdivi-
sion for the injuries he received. Finally, although it
refers to proprietary fimctions, R.C. 2744 .02(BX(2),
by ifs very language, applics only o cases where -
injury resuits from negligence. Avppellant'’s com-
plaint agajnst the city alleged only an intentional-

‘tort claim. Thus, R.C. 2744.02(B)(2) is not applic-

able. .
{4 11} In fact, because R.C. 2744.02{B) in-

* clndes no specific exceptions for intentional torts,

Ohio courts have consistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional-tort claims. See Thayer v. 7. Carrollion
Bd of Edn, Montgomety App. No. 20063,
2004-Ohio-3921, 2004 WL 1662198; #4212 Terry v.
Ottawa Cty. Bd. of Mental Retardation & Develop-
mental Disabilities, 151 Ohio App3d 234, 783
NE.2d 959, 2002-Ohio-7299; Fabian v. Steuben-
ville (Sept. 28, 2001), Jefferson App. No. 00 JE 33,
2001 WL 119906%; Ellithorp v. Barberton Ciy
School Dist Bd. of Edn. (Quly 9, 1997), Summit
App. No. 18029, 1997 WL 416333; Coats v
Columbus, TFranklin  App. . No. 00AP-681,
2007-Ohio-761, 2007 WL 549462; and Sabuisky .
Tywmbull Cty., Trembull App. Neo. 2001-T-0084,
2002-Ohio-7275, 2002 WL 31386686. See also
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Wilson v, Stark Cty. Dept. of Human Servs. (1994),
70 Ohio St3d 450, 639 NWE2d 105
- (“Consacquently, except as specifically provided in
R.C. 2744,02(B)(1), (3), (4) and {5), with respect to
povernmental functions, political subdivisions: te«
tain their cloak of *495 immunity from Iawsuits
stemming from employees' negligent or reckless
acts. * * * There are no exceptions to immunity for
the intentionsl toris of fraud and intentional inflic-
tion of emotional distress™); Hubbard v. Canfon
City School Bd. of Edn, 97 Ohlo St3d 451,
2002-Ohio-6718, 780 NE2d 543, 1 8, quoting
Wilson v. Stark Cty. Dept. of Human Servs. (1994),
70 Ohio 5t.3d 450, 452, 639 N.B.2d 105 (“This

court has reviewed R.C. 2744.02(B)(3) in the con-
text of intentional torts and concluded that ‘thers
ate no exceptions to immunity for the intentional
torts of fraud and intentional infliction of emotional
distress’ ).

{5] {4 12} Appellant next argues that R.C.
Chapter 2744 is inapplicable to employer intention-
al torts under R.C. 2744.09(B) and (C). We dis-

agree.

- {9 13} R.C. 2744.09 sots forth several excep-
tions that remove certain types of civil actions en-
 tirely from the purview of R.C. Chapter 2744. Spe-
cifically, R.C. 2744.09(B) provides that R.C.
Chapter 2744 “does not apply to * * * [clivil ac-
tions by an employee * * * against his political sub-
division relative to any matter that ariees out of the
employment relationship between the employee and
the political subdivision”” R.C. 2744.0%(C), in tm,
provides that B.C. Chapter 2744 “does not apply to
© % % % {clivil actions by an employee of a political
subdivision against the political subdivision relative
to wages, hours, conditions, or other-terms of his
employment.”

{1 14} Because appellant's injuries oscmred
within the scope of his employment, it appears at
first blush that R.C. 2744.09(B) might be applicable
here. However, because appellant's complaint
against the city alleged solely an employer inten-
tional tort, R.C. 2744.0%B) does not apply for the

following reasons.

{4 15) In Brady v. Safety-Kleen Corp. {1991),
61 Ohio St.3d 624, 576 N.E2d 722, the Ohio Su-
preme Court held that “[a] cause of action brought
by an employee alleging intentional tort by the em-
ployer in the workplace is not presmpied by Sec-
tion 35, Article I of the Chio Constitution, or by
R.C. 412374 and 4123.741. While such cause of
action contemplates redress of tortious conduct that
occurs during .the course of employment, an inten-
tional tort alleged in this context necessarily occurs
outside the employment relationship.” Id. at para-
graph ome of the syllabus. The Supreme Court
noted that * “[ijnjuries resulting from an employer’s
intentional torts, even though committed at the
workplace, ¥ * * are totally unrelated to the fact of
employment,” ™ and that * ‘such intentional tortious
conduct will always take place outside the
[employment] relationship.” » Id. at 634, 574
NE2d 722, quoting Taplor v. Academy lron &
Metal Co., (1988), 36 Ohio St.3d 149, 162, 522
N.B.2d 464 (Douglas, J., dissenting). :

{1 16} In Engleman v. Cincinnati Bd. of Edn.
(7une 22, 2001), Hamilion App. No. C-000597,
2001 WL 705575, relying upon the foregoing lan-
guage from the **213 *4596 Supreme Cowt, the
First Appellate District held that because an em-
ployer intentional tort does not arise out of the em-
ployment relationship, but occurs outside the scope
of employment and is always outside the employ-
ment relationship, R.C. 2744.05(B) does not apply
to intentional-tort claims:

{9 17} “ R.C. 2744.09(B) prevents the applica-
tion of R.C. Chapter 2744 to a civil action by an
employee against & political subdivision only for
any matier that arises out of the employment rela-
tionship. * * * To [conclude otherwise] would fius-
trate the general statutory purpose of conferring. irn-
munity on political subdivisions. It would render
mearingless R.C. 2744.02(B) and 2744.03(A)2),
which provide the exceptions and defenses to Im-
munity for intentional acts committed by an em-
ployee of a political subdivision. Moreover, it -
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would require the rejection of a line of Ohio appel-
late cases that have consistently held political sub-
divisions immmune from intentional-tort claims.” Id.
af #4-5. '

{4 18} We are mindfel of the Ohio Supreme
Court's decision in Penn Traffic Co. v. AIU Ins.
Co, 99 Onlo Stad 227, 2003-Ohio-3373, 790
NE2d 1199, but find that it does not overrule
Bradp. In Penn, the Supreme Court held that
“[a]lthough an employer infentional tort occurs out-
side the employment relationship for purposes of

recognizing a common-law cause of action for in-
tentional tort, the injury itself must arise out of or
in the coutse of employment; otherwise, thera can
be employer intentional tort.” Id. at § 40. However,
the Supreme Court “took care fo specifically limit
its holding in Penn Traffic to situations involving
the applicability of recovery under a private insur-
ance policy. Therefore, Brady remains good law.”
Thayer, 2004-Ohio-3921, 2004 WL 1662198, § 17
(intemal citatioss omitted). See also Kohler v
Wapakoneta (N.D.Ohio 2005}, 381 F.Supp.2d 692,

{1 19} We therefore find the reasoning in En-
gleman persuasive and bold that R.C. 2744.09(B)
does not except an employer-intentional-tort claim
fram the general grant of immunity granted to a
political subdivision under R.C. Chapter 2744. See
also Ellithorp, Summit App. No. 18029, 1957 WL
416333; Sabulsky, 2002-Ohio-7275, 2002 WL
31886686; Terry, 151 Ohio App3d 234,
2002-Ohio-7299, 783 N.E.2d- 959; and Ceats,
2007-Ohio-761, 2007 WL 549462. But see, Nage!
v. Hormer, Scioto App. No. 04CA2975,
2005-Ohic-3574, 833 N.E2d 300; and Marcum v.
Rice (July 20, 1999), Franklin App. Nos. 98AP717,
98APT7IS, 9BAPTI9, and 98AP721, 1999 WL
513813,

[6] {§ 20} We now turn to R.C. 2744.09(C). In
Fabian, the Seventh Appellate District was asked to
determine whether an employer intentional tort was
exempted from immunity vnder R.C. Chapter 2744
by R.C. 2744.09(C). Fabian, Jefferson App. No. 00
JE 33, 2001 WL 1199061, The appellaie court

Page 6

noted that the language of R.C. 2744.09{C} tracks
the language in the Ohio Public Employees Collect-
ive Bargaining Act, R.C. Chapter 4117, which cov-
ers all subjects that *497 « ‘affect wages, hours,
terms and conditions of employment’ ” Id. at *4.
Applying R.C. 1,42 (“[wlords and phrases that have
acquired a technical or particular meaning, whether
by legisiative definition or otherwise, shall be con-
strued accordingly”), the appellate court found that
«“bjoth the language of {R.C. 2744.09(C) ] and
fprior] comt decisions make clear that the term
‘conditions of employment® refers to the conditions
an employee must meet to maintain employment,
not the conditions an employee works within.” Id.

(] 21} We find the reasoning in Fabiar per-
suasive and hold that R.C. 2744.09(C) **214 does
not except an employer-intentional-tort claim from
the general grant of immunity granted to a political
subdivision under R.C. Chapter 2744. See also
Terry, 151 Ohio App.3d 234, 783 N.E.2d 959; Dol-
is v. City of Tallmadge, 2004-Ohio-4454, 2004 WL
1885348; and Coolidge v. Riegle, Hancock App,
No. 5-02-59, 2004-Ohio-347, 2004 WL 170319,

{f 22} We therefore find that meither R.C.
2744.0%B) or (C) stips the city of its immunity
under R.C. 2744.02 from appellant's intentional-tort
claim,

{{ 23} Finally, appellant argmes that R.C.
274402 is wnconstitutional because it violates Sec-
tion 16, Article I of the Ohio Constitution, which
provides for open avcess to the courls and for suits
agaist the state. This argument bas been rejected
by several Ohio courts, including the Ohio Supreme
Court. See Fabregy v. McDondld Police Dept.
(1994), 70 Okio St.3d 351, 639 NE2d 31; Fahn-
bulleh v. Strahan (1995), 73 Ohio St.3d 666, 653
NE2d 1186; Terry, 151 Ohio App.3d 234, 783
N.E2d 959;. Dolis, 2004-Ohio-4454, 2004 WL

- 1885348; and Coolidge, 2004-Ohio-347, 2004 WL

170319,

{f 24} Likewise, Ohio appellate courts have re-
jected appeliant's argument that R.C. 2744.02 is un-
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constitutional because it violates the Equal Protec-
tion Clauses of the Ohio and United States Consti-
tution. See Dolis, 2004-Ohio-4454, 2004 WL
1885348; Fabien, and Coolidge, 2004-Ohio-347,
2004 WL 170319. We find the reasoning and pre
cedent of these cases to be persuasive. .

{925} In light of all of the foregoing, we find
that the trial court did not err by granting the city's
snmmary-judgnient motion against appellant on the
ground that the city was immune under RC.
Chapter 2744 from appellant's employer-intention-
aktort claim. Appellant's first assignment of error is
overraled. o _

{926} Assignment of etror No. 2:
{4 27} “The court erred. in granting the city's

motion for summary judgment as to the Burean of
Workers' Compensation.” ‘

[7] {28} Appellant argues that the trial court

ered by granting the city's motion for summary
judgment against the bureau. Appellant asserts that
gven if the city s immune from lisbility under R.C.
* Chapter 2744, RC. 4123.831, *498 specifically
RC. 4123.9310)2) and (3),™ provides the bur-
eau with an independent right of recovery and sub-
yogates the burean o appellant’s rights against the
city with respect to past, present, and estimaved fo-
ture payments of compensation snd benefits, The
bureau did not appeal the trial court's grant of svm-

mary judgment in favor of the city and apainst the

bureau.

FN1. R.C. 4123.931{) states that “[t]he
statutory subrogation right of recovery ap-
plies to, but is not limited to * * *
{2)[a]mounts that a claimant would be en-
titled to recover from a political subdivi-
sion, notwithstanding amy limitations con-
‘tained in [R.C] Chapter 2744 * * ¥
(3){ajmounts recoverable from an inten-
tional tort action.”

JOIIONLL] {f 29 We decline fo address

gppellant's argument as we find that he tacks stand-
ing to appeal the grant of the city's summary-judg-
ment. motion against the bureau. It is well estab-
lished that an appeal lies only on behalf of a party
aggrieved by the final order appealed from. See
Midwest Fireworks Mfg. Co., Inc. v. Deetfield Twp.
Bd. of Zoning Appeals (2001), 91 Chio St.3d 174,
743 N.B.2d 894, A party is aggrieved if it has an in-
terest in the subject matter of the litigation that is
“immediate and pecuniary” raer than “a remote
consequence of the judgment” Id. at 177, 143
N.E2d 894. To have standing to appeal, the person
sust be able to show he has a present interest in the
subject matter of the litigation and that he has
*%315 been prejudiced by the judgment of the
lower court. See Willoughby Hilis v. C.C. Bar'’s
Sahara, Inc. (1992), 64 Ohio St3d 24, 591 N.E.2d
1203. The parly seeking to appeal bears the burden
of establishing standing. See Deutsche Bark Trust
Co, v. Barksdale Williams, 171 Ohio App.3d 230,
2007-Ohio-1838, 870 N.E.2d 232. '

{1 30} The record shows that the city raised the
jssue of sppellant's standing to sppeal the grant of
the city's swmmary-judgment motion against the
buresus in its appeliate brief. Yet although he filed a
reply appellate brief, appellant did not respond o
the argument at all. He has therefore failed to estab-
lish standing. In addition, while appellant may. have:
an interest in the subject matter of the iitigation (his
workers' compensation claim), we fail to see how
he was aggrieved by the decision of the trial court.
Certainly, the trial court's decision granting the
city's summary-fudgment motion against the bureau
did. not impede appellant's ability to pursug his in-
tentional-tort claim against the city on appeal.

{1 31} We therefore find that appellant lacks
standing to appea) the trial courfs decision granting

- the city's motion for summary judgment ageinst the

burean. Appellant's second assignment of error is
overruled.

Judgment affirmed.
WALSH, P.J., and POWELL, 1, concur.
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Fifth District, Richland County.
Debra L. ZIEBER, Plaintiff-Appellant

V.
Robin HEFFELFINGER, et al, Defendanis-Ap-
. - peliees. -

No. 08CA0042,
Decided March 17, 2009.

Appeal from the Richland County Court of Com-

~ mmon Pleas, Case No. 06 CV 883,

‘Yames H. Banks, Dublin, OH, for plaintiff-appel-
lant. .

Timeothy . Rankin, Jeffrey A. Stankonas, Colum-
bus, OH, for defendants-appellees.

DELANEY, 1.

1 {§ 1} Phintitf-Appellant, Debra L. Zieber,
appeels the April 16, 2008 decision of the Richland
County Court of Common Pleas to grant Defend-
ants-Appellees' Maotions for Summary Fudgment.
The facts giving rise to this appeal are as follows.

{4 2) Appeliant bas been 2 Deputy Clerk with
the office of Richland County Treasurer Bart
Hamiiton since February 1998, Defendant-Ap-
pelice, Robin Heffelfinger is the Chief Deputy
Clerk with the Richland County Auditor Pat Drop-
sey.

{1 3} The Richland County Treasurer's Office
and Anditor's Office share a database system. One
of Appellant's responsibilities in the Treasurer's Of-
fice is the mailings. On May 18, 2006, Appellant
had a discussion with an employee in the Auditor's

©2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Office concerning ‘mailings issued from the data-
base system. Appellant followed up the discussion
with an email to the same Auditor's Office employ-
ee.

" {{ 4} Later that day, Heffeifinger came to the
Treasurer's Office to speak with’ Appellant concera- -
ing the email. Heffelfinger had Appellants email
and told Appellant that she wanted 10 speak
privately with her in Mr. Hemilton's office regard-
ing the email. Appsllant voluntarily followed Hef-

. felfinger into the empty office.

£ 5} While Appellant and Heffelfinger were
in the office, HefFelfinger stood with her back to
the closed door and faced Appellant, who stood
neat the desk in the center of the room. The parties
then engaged in a loud discussion regarding the

email and the mailing system. The other emplovees

working in the Treasurer's office that afiernoon

could hear the argument. After a few minuies, Ap-
pellant informed Heffelfinger that she was leaving,
Heffelfinger stepped forward and grabbed Appel-
Jant's right wrist, but guickly released her wrist andd
stepped back. Seconds later, Mona -Adams from the
Treasurer's Office knocked on the office door and
simultaneously opened it. She opened the door a
few inches when it hit Heffelfingers foot. Ms.

.Adams stuck her bead in the door and asked Hef-

felfinger to move her foot, which she immediately

-&id. Ms. Adams opened the door the rest of the way

and walked into the room. She asked the perties to

. stop yelling and for Heffelfinger to Jeave the Treas-
. urer's Office.

{§ 6} Appellent and Heffelfinger both exited
the office and went to Appellant's desk. Appellant
cat gt her desk and Appellant, Heffelfinger, and two
other -Treasurer's Office employees professionally
discussed the database and mailing system. After
the ten-minute discnssion, Heffelfinger leaned over '
and hugged Appellant. Appeliant hugged her back,
Heffelfinger then left the Treasurer's Office.
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{§ 7} The following Monday, Appellant and
Ms. Adams met with Mr, Hamilton about what had
occurred. Mr. Hamilton recommended that Appel-
lant file a police report, but Appellant declined stat-
ing that she wanted Mr, Dropsey to take disciplin-

ary action against Heffelfinger, Mr. Hamilton asked -

. the other Treasurer Office employees who wit-
hessed the incident to make written statements
about their observations. In their statements, the
- witnesses stated that Appellant showed them bruis-
ing on her right wrist, :

*2 {% 8} Richland County Commissioner Gery
Utt spoke with Appellant a few days later. Cominis-
_sioner Utt was acting as a go-between for the Treas-
urer's Office and the Auditor’s Offics. Appeilant
apparently requested that Heffelfinger's employ-
ment be terminated, but Commissioner Utt stated it
was an isolated incident, Appellant spoke further
with Mr. Hamilton who stated that Mr. Dropsey and
Heffelfinger were accusing Appellant of lying
about the incident )

{{ 9} As a result of the incident, Appellant
states that she has suffered emotional stress that has
caused her disbetic condition to deteriorate so that
she now requires medication for treatment. She was
alsé afraid to use the restroom at work in fear that
she would run inte Heffelfinger, further exacerbat-
ing her diabetes and causing kidney stones. She
stated that she suffered bruising to her right wrist
where Heffelfinger had grabbed it.

{4 10} On July 27, 2006, Appellant filed a
complaint against Heffelfinger. and Defendant-Ap-
pelles, Richland County, in the Richland - County
Court of Common Pleas. Because her complaint in-
cluded claims under 42 U.S.C. § 1983, Appellees
removed Appeliant's complaint to federal court.
Appellant filed a motion with the federal coutt re-
questing leave 1o file an amended complaint, which
eliminated her federal claims, and for remand. The
District Court granted Appellants motion and re-
mended the matter back to the Richldnd County
Conrt of Cornmeon Pleas.

- NEfiaw o NTL A L

{f 11} In Appellant's amended complaint, she
alleged the following claims against Richiand
County: (1) civil conspiracy, (2) negligent hiring
and retention, and (3) intentional infliction of erno-
tional distress. Ske alleged the following against
Heffelfinger: (1) essault and battery, (2) kidnap-
ping, and (3) intentional infliction. of emotional dis-
ress. Appellant sought to recovery compensatory
damiages, special damages, punitive damages, in-
junctive relief and reasonable attotney fees and costs.

- {4 12} Appellees filed individual motions for
summary judgment against Appellant's complaint.
On April 16, 2008, the Richland County Court of
Common Pleas granted sumimary judgment in favor
of Appellees on all of Appellant's claims. It is from
this decision Appellant now appeals.

{7 13} Appellant raises six Assignments of Er-
ror:

_{{ 14) “L THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT AND DIS-
MISSING ALL OF PLAINTIFF-APPELLANT'S
CLAIMS, SUCH THAT THE JUDGMENT MUST
BE REVERSED.

rmf" 15} “IL. THE TRIAL COURT ERRED N
ING THAT THE ACTS COMPLAINED OF
BY THE PLAINTIFF-APPELLANT ARE NOT
ACTIONABLE BASED UPON STATUTORY IM-
MUNITY SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{{ 16} “Il. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE ISSUBS OF ASSAULT AND BATTERY.

% 17} “Iv. THE TRIAL COURT AFPLIED
[INCORRECT STANDARDS IN DETERMINING
THE ISSUES OF KIDNAPPING AND FALSE 1M-
PRISONMENT.

{q 18} “V. THE TRIAL COURT IMPROP-
ERLY ANALYZED PLAINTIFF'S CLAIM OF IN-
TRENTIONAL INFLICTION OF EMOTIONAL

Page 2
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DISTRESS.

*3 {§ 19} “VI. THE TRIAL COURTS DE-
TERMINATION OF PLAINTIFF-APPELLANTS
CLAIMS OF NEGLIGENT HIRING/RETENTION
1§ NOT SUPPORTED BY THE FACTS OF THIS
CASE”

{7 20} Appellants six Assignments of Ervor
address the ftrial courls judgment eniry granting
summaty judgment in favor of Appellees. In the in-
terests of clarity and judicial economy, we consols
idate the summary judgment issues presented in the
assigned errors and address them jointly.

{§ 21} Suramary judgment motions are {0 be
resolved in light of the dictates of Civ.R. 36. Said
rule was reaffirmed by the Supreme Court of Ohio
in State ex rel. Zimmerman v. Tompkins, 75 Ohio
St.34 447, 448, 1996-Ohio-211:

{§ 22} « Civ.R. 56(C) provides that before sum-
mary judgment may be granted, it must be determ-
- jned that (1) no genuine issue as to any material

fact remains to be litigated, (2) the moving party is
entitled to judgment as a matter of law, and (3) it
appears_from the evidence that reasofiable “minds
can come to but one conclusion, and viewing such
evidence most strongly in favor of the nenmioving
party, that conclusion is adverse to the party against
" whom the motion for summary judgment is made.
State ex, el Parsons v. Fleming (1994), 68 Chio
t3d 509, 511, 628 NE2d 1377, 1379, citing
Temple v. Wean United, Inc. (1977), 50 Ohio St.2d
317, 329, 4 0.03d 466, 472, 364 NE2d 267,274

{4 23} As an appellate court reviewing sum-
mary judgment motions, we must stand in the shoes
of the frial court and review summary judgments on
the same standard and evidence as the trial court.
Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio
§t.3d 35.

{4 24} Appellant argues the trinl court emed in
its application of statutory {mmunity to her claims
against Richland County and Heffelfinger.

-—w

Page 3

CLAIMS AGAINST RICHLAND COUNTY

{125} We will first address the applicability of
statwtory immunity to Appellant's claims of civil
conspiracy, intentional infliction of emotional dis-
tress and npegligent hiring/rstention against Ap-
pellee Richland County. . :

{§ 26} R.C. Chapter 2744 was enacted by the
General Assembly fo provide Ohio's political subdi-
visions with immunity from tort Hability, with a
few enumerated exceptions. Wilson v. Stark Cty.
Dept. of Human Services (1994), 70 Ohio St.3d
450, 452, 639 N .E.2d 105. A county is a political
subdivision under the statute. X .C. 274401E). As
a general rule, “[elxcept as provided in [R.C.
9744,02)(B) * * ¥, a political sabdivision is not li-
able in damages in a civil action for injury * * * al-
legedly caused by an act or omission of the political
subdivision or an employee of the political subdivi-
sion in connection with a governmental ot propriet-
ary funetion.” R.C. 2744.02(AX(1)- R.C. 2744.02(B)
lists five excoptions to the general gramt of im-
munity: the negligent operation of a motor vahicle
by an employes, R.C. 2744(B)(1); the megligent
performance of acts by an employee with respect to
a proprietary function, R.C. 2744 02(B)(2); the neg-
ligent failure to keep public roads in repsir and
open, R.C. 2744.02(B)(3); the negligence of em-
ployees occurring within or on the grounds of
buildings used in connection with the performance
of govemnmental functions, R.C. 2744.02(B)(4); and
when civil liability s expressly imposed upon the
political subdivision by statute, R.C. 2144.02(B)(3).

*4 {4 27} Upon review of Appellant’s claims
against Richland County, we find that the R.C.
2744,02(B) exceptions to immunity are not applic-
able and forther, Appellant's claims of intentional
infliction of emotional distress and civil conspiracy
are specifically batred pursyant to R.C. 2744,02.
Ohio courts have consistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional tort claims. See Thaver v. #. Carrollton
Bd of Edn, Montgomery App. No, 20063,
2004-Ohio-3921; Terry v. Ottawa Cly. Bd of Men-
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tal Reiardation & Developmental Disabilifies, 151
Ohio App3d 234, 783 NE2d 959,
2002-Ohio-7299; Fabian v. Steubenville (Sept. 28,
2001), Jefferson App. No. 00 JB 33, 2001 WL
1199061; EMithorp v. Barberton City School Dist.
Bd of Edn (uly 9, 1997, Summit App. No.
18029: Coats v. Columbus, Franklin App. No.
06AP-681, 2007-Ohio-761; and Sabulsky v. Trum-
pull Cp. Trumbull App. No.2001-T-0084,
2002-Chio-7275. See also Wilson v. Stark Cy.
Dept. of Human Servs. (1994), ‘10 Ohio St.3d 450,
639 N.E2d 105 (“Consequently, except as specific-

* glly provided in R.C. 2744.02(B3(1), (3), (4) and
(5), with respect to governmental functions, politic-
al’ subdivisions retain theit cloak of immunity from
jawsuits stemming from employees' negligent or
reckless acts, * * * There are no exceptions to im-
munity for the intentional torts of frand and inten-
tional infliction of emotional distress™; Hubbard v.
Canton City School Bd. of Edn., 97 Ohio 8t.3d 451,
2002-Chio-6718, 780 NE.2d 543, | 8, quoting
Wilson v. Stavk Cty. Dept, of Human Servs. (1994),
70 Ohio St.3d 450, 452, 639 N.E24 105 (“This
court has reviewed R.C. 2744.02(B)(5) in the con-
text of imtentional torts and concluded that ‘there
are no exceptions to immunity for the intentional
torts of fraud and intentional infliction of emotional
distress’ *); USX v. Penn Ceniral Corp. (2000}, 137
Ohio App:3d 19, 26, 738 N.E2d 13 (“Civil conspir-
ney is vonsidered an intentional tort™). § 1 28} Ap~
pellant next argues that R.C. Chapter 2744 is ipap-
plicable. to an employer intentional tort under R .C.
2744.09(B). R.C. 2744.09 sets forth several excep-
tions that remove certain types of civil actions en~
tirely from the purview of R .C. Chapter 2744. Wil-
ligms v. McFarland Properties, 117 Ohio App 34,
2008-Ohio-3594, 895 N.B.2d 208, at { 13. RC.
2744.09%B) states that R.C. Chapter 2744 “does not
apply to * * * [clivil actions by an employee * * *
against his potitical subdivision relative to any mat-
tar that arises oot of the employment relationship
between the employee and the political subdivi-
sion.”

{4 29} While Appellants injuries arguably oc-

cumed within the scope of her employment, we
agree with the majority of other appellate courts
that have determined that an employer intentional
tort ie not excepted under R.C. 2744 09(B) from the
statutory grant of immunity t0 political subdivi-
sions. See Williams, supta; Terry v. Oftawa Cy. Bd
Of MRDD, 151 Ohio App.3d 234, 2002-Obio-7299,
483 NE:2d 959; Chase v Brookiyn City School
Dist . (2001) 141 Ohio App.3d 9, 749 NE2d 798;
Engleman v, Cincinnati Bd of Edn {June 22,
2001), Hamilion App. No. C-000597, Stanley v
Miamisbwrg (Jan. 28, 2000), Montgomery App. No.
17912, Ventura v. Independence (May 7, 1998),
Cuyahoga App. No. 72526, Ellithorp v, Barberton
City School Dist. Bd. of Edn. (July 9, 1997), Sum-
it App. No. 18029. RBut see, Nagel v. Horner, 162
Ohio App3d 221, 833 NE2d 300,
2005-Ohig-3574 and Marcum V. Rice (July 20,

1999), Franklin App. Nos. GBAPTLT, SBAPTIS,

98AP719 and 98AP721. The rationale underlying
this finding is that an employer's intentional tort
against an employee ‘doss not arise out of the em-
ployment relationship, but occurs outside of the
scope of employment. Terry, Spra, Willicms,
supra, citing Brady . Safety-Kleen Corp. (1891),
&1 Ohio St.3d 624, 576 N.E:2d 722, paragraph one

‘of the syllabus. As stated in Terry, supra, we de-
. cline to depart from established appellate law and

find that R.C. 2744.09(B) does not except an em-
ployer intentional tort from the immunpity granted
under the Political Subdivision Tort Liability Act,

#5 { 30} The remaining ¢claim against Rich-
jand County is Appellant's cause of action for negli-
gent, hiring/retention. The parties agree that this tort
is excepted from statutory immumity under R.C.
2744.09(B) as this claim arose from the emplay-
ment relationship between Appeliant and Richiand

County. Appellant atgues i her sixth Assignment

" of Ervor the trial cowrt erred in granting summary

judgment to Richland County on this claim. We
disagres.

{§ 31} The elsments of a negligent hiring and
retention claim are: (1} the existence of an employ-
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ment relationship; (2) the feliow employee’s incomn-

petence; (3) the employers achial or constructive

knowledge of such incompetenco; (4) the employ-
ee's act oF omission which caused the plaintiff's -
juries; and {5) the employer's negligence in hiring
or retaining the employee as a proximate cause of
the injury. Hull v. JC. Penney Co, Stark App.
No.2007C A001 83, 2008-Ohio-1073, at § 29.

{§ 32} The trial court determined that Appel-
{ant's claim failed as matter of law because Appel-
jant did not provide any Civ.R. 56 evidence creat-
ing a genuine issue of fact that Heffelfinger had a
propensity toward violence or aggression to render
her an incompetent employee or that Richland
Comty was aware that Heffelfinger had such a
propensity priar to the incident on May 18, 2006.

{9 33} We agree with the trial court's determin-
ation upon our review of the evidence presented. In
Appellant's deposition, she testified that after the
May 18; 2006 incident, an employee told her that
Heffolfinger previously had a confrontation with
ancther employee. (Zieber Depo., pp- 65-68). Ap-
pellant also stated that she personally wifnessed
“Appellant yell at another employee. (Zieber Depo.,
p. 68). Appeliant did not present any Civ.R. 56
evidence that Richland County was aware of Hef-
felfinger's conduct before the May 18, 2006 incid-
.ent. Construing the facts in a light most favorable o
Appellant, we cannot find that Richland County had
actudl or constructive knowledge of Heffelfinger's
incompetence. .

{4 34} In respanse to Defendants-Appellees'
Motions for Summary Judgment, Appellant submit-
tad her affidavit concerning the events at issne. The

trial court determined that Appellant's affidavit was

inconsistent with her prior deposition testimony and

. the affidavit did not provide an explanation for the

‘contradictions to her prior festimony, As such, the
srial court found pursuant to Byrd v. Smeith, 110
Ohio St3d 24, paragraphs one end two of the syl-
Jabus, it would not “consider those affidavit staie-
ments when evaluating whether or not genuine is-
sues of fact exist that would preclude summary

judgment.” (Judgment Eatry, Apr. 16, 2008). Ap-
pellant did not raise this issue as an Assignment of
Error, but appears to atgue 1t within her first As-
signment of Error that the trial court erred in grant-
ing summary judgment in favor of Appellees. Upon
our de novo review of this matter, we must agree
with the trial court's anmelysis and application of

Byrd, supra.

*6 §f 35} Accordingly, Appellanf's Assign-
ments of Brror as they relate to the trial court's de-
cision to grant summary judgment in favor of Rich~

Jand County are overruled.

CLAIMS AGAINST HBFFELFINGER

{{ 36} We wili next address Appellant's claims
against Heffelfinger. As stated above, Appellant al-
leged the following against Heffelfinger: (1) assault
and battery, (2) kidnapping, and (3) intentional in-
fliction of emotional distress. Heffelfinger argued
in her motion for sumumary judgment that she was
entifled to sommary judgment on Appellant's
claims based upon the statutory immunity granted
by R.C. 2744.03(A)(6). -

{4 37} R.C. 2744.03(A)(6) is the relevant stat-
ute when dealing with immunity for political subdi-

" yigion employees. 1t provides:

{§ 38} “(A) In a civil action brought against *
% * an employee of & political subdivision to Tecev-
¢r damnages for injury, death, or loss to persons or
property allegedly caused by any act or omission in
comnection with a govemmental or proprietary
function, the following defenses or immunities may
be asserted to establish nonliability:

{11 39} L & #V
{§ 40} “(6) In addition to any immunity or de-

fense referred to in division (A)(7) of this section
and in clroumstances not covered by that division

or section 3746.24 [providing immunity in sito-

ations mvolving voluntary cleanup of contaminated
property] of the Revised Code, the employee is im-
mune from liability unless one of the following 2p-
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plies:

£ 413 “(a) His acts or omissions wete mani-

festly outside the scope of his employment or offi--

cial responsibilities;

{g 42} “(b) His acts or omissions were with
malicious purpose, in bad faith, or in a wanton or
reckless manmer;

{4 43} “(c) Liability is. eipressky imposed upon
the employee by a section of the Revised Code.”

{1 44} © R.C. 2744.03(A)(6) operates as a pre-
sumption of immunity.” Lutz v. Hocking Technical
College (May 18, 1999), Athens App. No. 98CA12,
citing Cook v. Cincinnati (1995), 103 Ohio App.3d
80,90, 658 N.B2d 814, 820-821, It is a qualified
immunity, in the sense that it will attach so long as
one of the exceptions does not apply. Lusz, supra.
To defeat summary judgment in favor of Hef
felfinger, Appellant was required to present evid-
ence tending fo show a materfal issue of fact as to
one of the exceptions to qualified immunity, €.g.
Heffelfinger's act was beyond the scope of employ-
ment or was performed with malicious purpose, in
bad faith, or in 2 wanton or reckless manaer.

- {1 45} The tial court determined there was 1o
genuine issue of material fact 85 to whether Hef-
felfinger acted beyond the scops of her employment
or whether she acted with malicious purpose, in bad
faith, or in a wanton and reckless manner. We will
addross each of Appellant's claims against Hef-
felfinger under our de novo teview to determine the

applicability of RC. 27 44.03(AX6).

{§ 46} Appellant argues in her third Assign-
ment of Fsror the trial court erred in its determina-
tion of Appellant's claim of assault and battery
against Heffelfinger. We agree in part.

. %7 {§ 47} A cause of action for civil assault in-
volves “the ‘intentional offer or attempt, without
authority or consent, to ham or offensively touch
another that reasonably places the other in fear of
such contact,’ « Hopkins v, Columbus Bd. Of Educ.,

Franklin App. No. 07AP-700, 2008-Ohio-1515,
29 citing Batchelder v, Young, Trumball App.
No.2005-T-0150, 2006-Ohio-6097. A -cause of ac-
tion for battery “involves the ‘intentional, uncorn-
sented, contact with agother’ Id Appellant's
claim for assault and battery is based upon the
heated exchange that ocourred in the office culmin-
ating in Heffolfinger grabbing Appellant's wrist
with enough pressure 1o leave a bruise.

{9 48} We firat find the trial court was correct
in its determination that the CivR. 56 evidence
presented did not demonsirate any genuine issue of
material fact that Heffelfinger's actions were done
with malicious purpose, in bad faith, or In 2 wanton
and reckless manner. “Wanton misconduct” has
been defined as a failure to exercise any care what-
soever. Jackson v. McDonald (2001), 144 Ohio
App.3d 301, 309, 760 N.E.2d 24 citing Hawkins v.
Ivy (1977), 50 Ohio St2d 114, 4 0.0.3d 243, 363
NE2d 367, syllabus. In Roszman. V. Samment
(1971), 26 Chio st.2d 94, 96-97, 55 0.02d 165,
166, 269 N.E.2d 420, 422, the Qhio Suprems Court
stated that “mere negligence is not converted into
wanton misconduct unless the evidence establishes
a disposition to perversity on the part of the tort-
feasor.” The perversity must be under such condi-
tions that the actor must be conscious that his con-
duct will in all probability result in injury, Jd. at 97,
55 0.02d at 166, 269 N.B.2d at 423, To act in
reckiess disregard of the safety of others, the con-
duct must be of such fisk that it is substantially
greater than that which is necessary (0 make the
conduct negligent. Thompson v. MeNeifl (1990), 53
Ohio St.3d 102, 104, 559 N.E.2d 705, 708.

{9 45} “Bad faith” has been defined as a
‘dishonest purpose, moral obliquity, conscions
wrongdoing, breach of a known duty through some
witerier motive or il will partaking of the nature of
frand.’ © Jackson v. Butler Cty. Bd. of Cty. Commrs.
(1991), 76 Ohio App-3d 448, 454, 602 N.E.2d 363,
367, quoting Slater v. Motorisis Mut. Ins. Co
(1962), 174 Ohio 5t. 148, 21 O . 0.2d 420, 187
N.E.2d 45, paragraph two of the syllabus. “Malice”
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as been defined as “willful and intentional design
to do injury.” /d, 76 Ohio App.3d at 453-454, 602
N.BE2d at 367. '

{§ 50} However, examination of the issue of
whether the intentional tort of assault and battery is
within the scope of employment yields a different
result. In determining whether an smployee's act is
within the scope of employment, the Ohio Supreme

- Court set the following rationale in Byrd v. Faber
(1991), 57 Ohic $1.3d 36, 58, 565 N.E.2d 584

(9] 51} “Rt is weli-established that in order for
-~ an employer to be lisble wnder the doctrine of re-
spondeat supetios, the tort of the employee mustbe
committed within the scope of employment.
Moreove, where the toit is intentional, as in the
case at bar, the behavior giving rise 10 the tort must
be ‘calculated to facilitate or promote the business
for which the servant was employed * * *.) Litile
Miami RR. Co. v. Wetniore (1869), 19 Ohlo St. 10,
132, Taylor v Doctor's Hosp. (1985), 21 Ohilo
App.3d 154, 21 OBR 165, 486 N.E.2d 1249. For
example, an employer might be liable for an inten-
sional tort if an employee injures 2 patron when re-
moving her from the employer's business premises
or blocking her entry. The removal of patrons, who
may be unruly, underage, or otherwise ineligible to
enter, is caloulated to facilitale the peacefnl and
lawful operation of the business. Consequently, an
-smployer might be Hiable for an injury inflicted by
an employee in the coutse of removal of a patron,
See, e.g., Stewarl v. Napuche (1952), 334 Mich. 76,
51 N.W2d 676  Kemt V. Bradley
(Tex.Civ.App.1972), 480 5. W.2d 55.

*§ {4 52} “However, the-employer would not

(1972), 30 Ohio st2d 196, 59 0.02d 196, 283
N.E.2d 175. In other words, an employer i8 not li-
able for independent self-serving acts of his em-
ployees which in no way facilitate or promote his
business.”

{9 53} Construing the Civ.R. 56 evidence most
favorably to Appeilant, we hold that there i3 getu-
ine issue of material fact that Heffelfinger's action
of grabbing Appellant's wrist with enough force to
leave a bruise was not within the scope of lef-
felfinger's employment as & Chief Deputy Auditor,
While the discussion between Heffetfinger and Ap-
pellant regarding the database system was calcu-
lated to facilitate or promote the business for which
the servant was employed, when Heffelfinger
grabbed Appeliant's wrist to prevent her from leav-
ing the discussion, her act creaies & genuine issue of
material fact whether Heffelfinger was geting out-
side the scope of employment.

{q 54} The Ohio Supreme Court has made a
similar determination regarding the exception to the
qualified immunity of a public employee. In order
to determine for purposes of governmental im-
munity whether an attorncy for the City of Cleve-
land was acting within the scope of his employment
when he physically assaulted his opposing counsel,
the Ohio Supreme Court stated,

{9 55} “We are unghle to discern any grant of
authority in either the Revised Code or the Cleve-
jand Municipal Charter which allows an assistant
Jaw director to gratify his personal resentments,
either in the form of a physical assault of & lawsuit
atising therefrom, while engaged in the execution
of his appointed tasks.” Schulman v. City of Cleve-

land (1972), 30 Ohio St2d 196, 197, 283 N.E.2d

be liable if an employee physicaily assaunlted a pat-
175.

ron without provocation. As we held in Prabel v.

Acri (1952), 156 Ohio St. 467, 474, 46 0.0. 387,

390, 163 N.E.2d 564, 568, ‘an intentional and will-
il attack commitied by an agent of employee, to
vent his own spleen or malevolence against the in-
jured person, is a clear departure from his employ-

ment and his principal or employet is not respons-
ible therefor.” See, aiso, Schulman v. Cleveland

{9 56} We find Appeilant bas presenied evid-
ence tending to show 2 material issue of fact as to
an exception 1o qualified immunity under R.C.

2744.03(A)6)(8) to defeat summaty judgment on
this issue. Further, we find this same evidence
demonstrates a genuine issue of material fact as to
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Appeflant's claim for batiery. Considering the evid-
ence is a light most favorable to Appellant, we find
that Heffelfinger's act of grabbing Appellant's wrist
could be construed as an intentional, unconsented
touching of another. We pole the frial court reached
the same determination on Appellants claime for
battery and would have denied summary judgment

" on that claim, but for its application of qualified
immunity to Heffelfinger.

{§ 573 The evidence in this matter, however,
does not lend the same credence fo Appellant's
claim for assault, There was no evidence presented
that Heffelfinger intentionally offered or atternpted,

without authority or consent, to harm of offensively

touch Appellant to reasonably place Appellant in
fear- of such contact, In Appellant's deposition,
counsel asked Appellant what AppsHant said to her
when they were alone in the office. Appellant re-
sponded, “I's kind of hard to remember overything
che said because she was talking 50 loud. So [
wonld say that she said I didn't understand their
side would be ons of them, I don't know. Mostly it
was that, and then she would falk over top of me
‘when T would &y to explain.” (Zieber Depo., p- 35)-
Counsel cross-examined Appeliant regarding the
moments wherl Heffelfinger grabbed Appeltani’s
wrist. :

g [f 58} A, She moved forward one time
that I can remember and that was to grab my wrist.

{§ 59}“Q. And you are saying she moved for-
ward to you or you stepped towards her and the door?

{§ 60} “A. No. She grabbed me first before I
stepped forward.

{4 61} “Q. And that was precipitated by you
simply saying 'm leaving now?

{ 62} “A. 1 would think so, yes. * * *”
(Zisber Depo., p. 26).

{1 63} Appellant testified that other than Hef-
felfinger grabbing her wrist, thete was no other

contact befween her and Heffelfinger during the
time they wers in the office alone. (Zieber Depo., p.
2h. )

{1 64} Accordingly, Appellant's first, second
and third Assignments of Brror are sustained in part
and overraled in part,

{§ 65} Appellant's fourth Assignment of Error
argues the trial court incorrectly determined Hef-
felfinger was entitled to judgment as 3 matter of

‘taw on Appellant's claim of kidnapping, which the

triat court restyled as false imprisonment.

{1 66} False imprisonment 0CCUIS when a per-
son confines another intentionally without privilege
and against her consent within a limited arca for
any appreciable time, however short. Bemmert v.
Ohio Dept. of Rekab. & Corr. (1991), 60 Ohio
St3d 107, 109, 573 N.E.2d 633, ‘When an individu-
al voluntarily agrees to be in a certain  place,
however, that individual is not confinsd since she is
not held against her will. Sharp ». Cleveland Clinic,
176 Ohio App.3d 226, 008-Ohio-1777, 891
NE2d 809, at ] 23 citing Denovich v. Twin Valn
Stores, Inc. (Feb, 23, 1995), Cuyshoga App. Nos.
67580 anc 67922

{§ €7) As a fist matter, we must determing
whether Appellant has presented genuine issues of
meterial fact to overcome Heffelfinger's presump-
tion of immunity pursuant to R.C. 2744.03{A)(6).
Appellant does not dispute that she voluntarily went
into the privaie office with Heffelfinger. Appellant
argues that the false imprisonment occurred when
Heffelfinger stood in fiont of the door and placed
her foot in front of the door. Using the analysis
stated above regarding R.C. 2744.03(A)(6), we can-
not find by construing these facts most favorably to
Appellant that Appellant has defeated the presump-
ion of Heffelfinger's immunity. First, Appellant
went inte the room voluntarily. Second, the location
of Heffelfinger in the room does not demonstrate
Heffolfinger's action was outside the scope of em-
ployment or that she acted with malicious pwrpose,
in bad faith, or in a wanton or reckless manner. Ap-
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pellant testified that she could not say that Hef-
felfinger was standing in & position to prevent any-
one from entering the door. (Zieber Depo., p- 51).
Third, Appellant testified, as comroborated by Ms.

- Adams, that whea Ms. Adams attempted to open -

the door and could not because of the placement of
Heffelfingers  foot, Heffelfinger immediately
. moved her foot so that Ms. Adams could fully open
the door and entsr the room. (Zieber Depo., pP-
50.52, Adams Depo., 25426),

+10 {{ 68} Appellant also argues that Hef-
felfinger’s grabbing of Appellant's wrist could be
construed as imprisonment for purposes of the false
imprisonment claim. We disagree with fhis argu-
ment because Appellani testified that as soon as
Heffeifinger grabbed her wrist, Heffelfinger jmme-
diately let go. While the contact may be sufficient
to .constitute an uncopsented and offensive touch
for purposes of battery, we cannol find the grabbing
of the wrist and immediate release to Creatc a genu-
. ine isswe of material fact for purposes of false im-
prisonment. Consirning the facts most favorably to
Appeliact, we cannot find a genuine issue of mater-
jal fact to overcome fhe presumption of immubity
pursuant to R.C. 2744.03(A)6). Assuming ar-
guendo the facts were such that Appellant met her
burden mnder R.C. 2744.03(A)(6), we find there ex-
ist no genuine issues of material fact as to her claim
for false imprisonnsent. ‘

{§ 69} Appelient's fourth Assignment of BError
is therefore overruled. : ‘

{§ 70) Appellant argues in her fifth Assign-
ment of Error the trisl cowt incorrecily analyzed
Appellants claim of intentional infliction of emo-
" tional distress. We disagree. This Court discussed
the standard for demonstrating @ claim for inten-
tional infliction of emotional distress in Hull v. J.C.
Perney, supra. We stated:

{§ 71} “The court correctly cited the seminal
case of Yeager v, Local Union 20 (1983), 6 Ohio
8t.3d 369. In Yeager, the Supreme Court found one
who by extreme and outrageous condyget intention-

Page 9

ally or recklessly causes gerious emotional distress
to another is subject to lisbility for demagos due to
the emotional distress. The Supreme Coust warned
it is insufficient that the torifeasor acted with tor-
tious, or even criminal, intent. Tt is insufficient to
show malice, or a degree of aggravation which
would entifle & plaintiff to punitive damages for
ofher torts. Liability for intentionel infliction of
emotional distress requires conduct 50 OUIageous
in character and extrerne in degree as to o beyond
all possible bounds of decency, which would be re-
garded as atrocious and utterly impossible in a civ-
ikized community, Yeager at 374-375." Id at§26.

{%§ 72} The trial court did not err in finding no
digputed facts as to whether Heffelfinger acted with
malicious purpose, in bad faith, or in a wanton or
reckless manner for the purposes of Appesllant's
claim for intentional inflicion of emotional dis-
tress. The CivR. 56 evidence does not rise to the
tevel of a conscious disregard of the fact that her
condnet would in all probability result in injury.
The next determination is whether Appellant has
established a genuine issuc of material fact that

-Heffelfinger's alleged intentional infliction of emo-

tional distress was outside the scope of employ-
ment. '

{4 73} Upon review of the record and constru-
ing the facts most favorably to Appellant, we can-
not find that Heffelfinger's interactions with Appel-
fant on May 18, 2006, and thereafter, remove Hef-
felfinger from her scope of employment in regards
1o this specific claim, We farther find fhat even if
Appeliant overcame the presumption of immunity,
hér ¢l for intentional infliction of emotional dis-
tress would not survive summmary judgment. We
agree with the trial court that Heffelfinger's actions
towards Appeliant were not 50 OuUtTAZEOUS in cher-
acter and extreme degree as to g0 beyond all pos-
sible bounds of decency and to be regarded by a
civilized community as atrocious. Appellants fifth
Assignment of Error is overruled.

«11 {] 74} Accordingly, parsuant io our above
analysis, we hereby overrule in part and sustain in
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part Appeliant's first, second and thitd Assignments
of Error. We overrule Appellant's fourth, fifth and
sixth Assignments of Error in their totality.

{§ 75} The judgment of the Richland County
Court is affirned in part, reversed in part and re-
manded to the trial court for further proceedings
consistent with this decision and judgment entry.

JUDGMENT ENTRY _
For the reasons stated in our accompatying
Memorandum-Opinion on file, the judgment of the
Richland County Court of Common Pleas i3 af-
firmed in patt, reversed in part and remanded for
furfuer proceedings consistent ‘with this decision
" and judgment entry. Costs are o be split between
Appellant and Appellees.

DELANEY, 1., HOFFMAN, PJ. and WISE, I,
CORCUL. .

Ohio App. 5 Dist,,2009.

Zisber v, Heffelfinger _
Slip Copy; 2009 WL 695533 (Ohio App. 5 Dist),
2009 -Ohio- 1227
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P ‘would pay him more money. The two discussed a
CHECK OHIO SUPREME COURT RULES FOR Health Educaiion Program Planner position that
REPORTING OF OPINIONS AND WEIGHT OF would be available as part of a grant program that
LEGAL AUTHORITY. was funded for the period from Qctaber 1, 2002

through September 30, 2003. Brandon applied for
and was ultimately offered the position. Appropri-

Court of Appeals of Ohio, ate personnel action forms wexe completed, and the

Tenth District, Franklin County. only action remaining 10 be taken was what was

gusan COATS, Administrator of the Estate of Lt known as the “civil service walkthrough,” which
Brandon Ratliff, Plaintiff-Appellant, entailed having Brandon sign soms forms and have

"his picture taken,

v.
City of COLUMBUS, Defendant-Appellee. _
{4 3} The week before Brandon was to start in

No. 06AP-681. ' his new position, he received orders to report for
Decided Feb. 22, 2007. military duty as part of the Ammy Reserves.
Brandon was deployed io Afghanistan, where he

. Appeal from the Franklin County Court of Com- served in a medical unit until be retarned to Colum-
mion Pleas. bus in June of 2003, Brendon rerned to work at

Blue, Wilson and Blue, and Donglas J. Blue, for ap- the Health Department in September of 2003.
pellant. _ :
{4 4) While Brandon was deployed in Afgh-
Richard C. Pfeiffer, Jr., City Attomey, and Gleon anistan, Larry Thomas, Human Resources Director
Redick, Tor appelice, . for the Health Depariment, determined that since
Brandan had not completed fhe process of taking
his new position, there was no requitement that the
SADLER,PJ. : position be beld for him pending his retwm from
. %1 {§ 1} Appeliant, Susan Coats, Adminjstrator military service. Instead, the position was given 10
of the Estate of Lieutenant Brandon Ratliff, de- Linde Norris, 2 Health Education Prograimn Planner
ceased (“appeliant®), filed this appeal seeking re- in a different program, who was about fo be laid off
versal of & decision by the Franklin County Court from her position due to budge! consiraints. Ms.

of Common Pleas granting summary judgment in Notris questioned her placement in that position be-
favor of appeliee, City of Columbus (“appeliee” or cause she was aware the position had been offered
“he City”). For the seasons that follow, we affirm +o Brandon before he left for military service, but
the trisl court's deoision. was told that Brandon had not signed the papers ne-

. cessary to actually take the position.
{§ 2} Brandon Ratliff (“Brandon”) was em-
ployed by the Columbus Health Department start- {{ S} Thuvs, upon his retarn from military ser-
mg in 1995, as 2 seasomal employee while still in vice, Brandon returned not to the position he had
high school. In 2001, Brandon started working full- theen sbout to start, but to his old job as a Disease

time for the Health Department as & Disease Inter- Intervention Specialist. Brandon was working in 8
vention Specialist, At some point, Brandon ap- work area i which he had no computer and no oth-
proached Debbie Coleman, his manager at the er work equipment other than 2 ghared tclephone,
Health Department, and toid her he was expetien- which had fiot been the case before he was de-

cing financial problems and needed a job that ployed to Afghanistan. Brandon expressed fo some
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of his co-workers that he felt hurt by this situation,
and like he had been demoted for some reason.

- {1 6} In Febmary of 2004, Brandon went to
‘meet with Thomas Horan, Assistant Commissioner
of the Health Department, to express his feelings
about the way he had been treated upon his retum
from Afghanistan. Mr. Horan told Brandon he
would look into the situation to see if there was
anything that could be done, and that this process
would take a couple of weeks. My, Horan then dir-
ected Larry Thomas to investigate what had
happencd and to sos if anything needed to be done.
Mr. Horan also consnlted with Alan Varhns of the
City Attorney's office regarding the igsue.

*2 {f 7} On March 5, 2004, Me. Horan met
with Bramndon again. Mr. Horan explained that
based on the review that bad been conducted, he
believed the City hed taken alf legal steps it was re-
quized to take when Brandon returned to work., Mr.
Horan offered to hold furiher discussions regarding
the issue, but Brandon ultimately informed him that
someone representing him would contaet -the Cily
for anry further discussions.

{9 8} On March 13, 2004, the Columbus Dis-
patch published an article detailing Brandon's story.
. The story was sesn by a number of City officials,
including Mr. Horan, Dr. Teresa Long of the Health
Department, and Mayor Michas! Coleman. Mayor
Coleman's Chief of Staff, Michacl ‘Schwarzwalder,
contacted Dr. Long and expressed Mayor Cole-
man's wishes that Brandon receive the promotion
ho-had been promised or a comparable job or, in the
lack of an available comparable job, that Brandon
at least be given the additional salary he would
have received with the promotion. Dr. Long then
began to take steps to follow the Mayor's wishes.

{9 9} Unfortunately, the efforts pndertaken by
City officials on Brandon's behalf were not commu-
nicated ‘to him. On March 16, 2004, Brandon vis-
ited the office of Health Department's Erployee
Assistance Program for counseling, where he ex-
pressed the mental and emotional problems he was

(1995), 101 Chio

experiencing as a result of the situation. On March
18, 2004, Brandon shot and killed himself.

{§ 10} Appellant, Brandon's mother and the ad-
ministrator of his estate, filed this action alleging
two causes of action: one & survivorship action
seeking recovery for intentional infliction of emo--
tional distress, and the other a wrongful death
claim. The trial comt ultimately grented summary
judgment to appellee, and appellant filed this ap-
peal alleging the following as the sole assignment
of etror:

THE TRIAL COURT ERRED 70 THE SUB-
STANTIAL PRETJUDICE OF PLAINTIFF/AP-
. PELLEE (sic) IN GRANTING DEFENDANT/AP-
PELLEE'S BECAUSE (sic) REASONABLE
MINDS COULD DIFFER AS TO WHETHER
DEFENDANT/APPELLEE  ACTED ~ WAN-
TONLY OR RECKLESSLY DIRECTLY AND
PROXIMATELY CAUSING INJURY  AND
DEATH TO LIETENANT ‘(sicy BRANDON
RATLIFF.

{9 11} We roview the trial comrt's grani of sum-
maty judgment de novo. Coveniry Twp. v. Ecker
App.3d 38, 654 N.E2d 1327,
Summary judgment is proper only when the party
moving for sununary judgment demonstrates: (1)
no genuine issue of inaterial fact exists; (2) the
moving party is enfitled to judgment Bs a matter of
law; and (3) reasonable minds could come to but
one conclusion, and that conclusion is adverse to
the parly against whom the motion for summary
judgment is made, when the evidence is construed
in a light most favorable to the nonmoving party,
CivR. 56(C); State ex rel. Grady v. State Emp.
Rels. Bd (1997), 78 Obio St3d 181, 183, 677
N.E.2d 343.

¢ 12} The trial court concluded that appellee
was enfitled to judgment as a matter of law by ap-
plication of the immunity granted to political subdi-
visions by R.C. Chapter 2744. In reviewing a claim
of political subdivision immunity, R.C. Chapter
2744 seis forth @ three-tiered analysis. Cater v.
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Cleveland (1998), 83 Ohio St.3d 24, 697 N.E2d
610, Birst, R.C. 2744,02(A)(1) sets forth the general
rule -that “a political subdivision is not Hable in
damages in & civil action for injury, death, or loss
to person or property allegedly caused by any act or
omission of the political subdivision or an employ-
¢e of the political subdivision in connection with a
governmental or proprietary function.” Next, it Is
" necessary to determine whether any of the excep-
tions to - this gemeral mile listed in R.C
2744.02(B)(1) through (5) are applicable. Finally, if
it is determined that one of the excoptions might
-apply, the political subdivision may assert one of
the “affimative defenses set forth in RC.
2744.03(A). See Colbert v. Cleveland (2003), 99
Ohio St.3d 215, 2003-Ohio-3319, 790 N.E.2d 781.

*3 {{ 13} In this case, there is no question that
appellee is a political subdivision entitled to the
generel rule of immunity. Therefore, the issue is
whether any of the exceptions to immunity set forth
i R.C. 2744,02(B)1) through (5) would apply to
appellants claims. Infiially, we note that at the trial
court, there was some argument about whether ap-
pellee violated a statutory duty under the Uni-
formed Service Employment end Reemployment
Rights Act (“USERRA™). The trial court concluded
that jurisdiction to hear USERRA ¢laims is vested
solely in the Fedoral courts, and the statute could
therefore not be used as the basis for appeliant's
claims. In her appellate brief, appellant specifically
gtated that she is not claiming amy violation of
USERRA, the collective bergaining agreement ¢ov-
ering City Health Department employees, or the
City's Management Compensation Plan. Thus, it is
not necessary for us to consider that portion of the
trial cowrt's decision.

. {y 14} Appellant's sorvivorship and - wrongful
death claims sllege the intentional infliction of
emotional distress. Ohio courts have traditionally
and consistently held that since R.C. 2744 02 in-
cludes no provisions oxcepting infentional tords
from the gemeral rule of immunity, political subdi-
visions are immune from intentional tort claims.

Page 3

Fegthérstone v. City of Columbus, Frenklin App.
No. 06-89, 2006-Obio-3150, citing Wilson v. Stark
Cty. Dept. of Hum. Sers. (1994), 70 Chic 5t.3d 450,
1694-Ohio-394, 639 N.E2d 105; Hubbard v. Can-
tor City Sch. Bd. Of Edn. (2002), 97 Chio St.3d
451,2002-Ohio-6718, 780 N.E.2d 543,

{4 15} Appellant argues that the cases applying
political subdivision immunity to infentional tort
olaims are distinguishable because those cases in-
volved claims that were outside the employer-em-
ployee context. R.C. 2744.09 does establish an ex-
ception to immunity for claims by an employee of a
political subdivision arising out of the employee re-
lationship between the employos and the political
subdivision, However, Ohio comts have generally
held fhat imtentional tort claims, by definition, can-
not arise out the employee relationship because
such intentional acts necessarily occur oufside the
scope of the employes relationship. See Brady v.
Safety Klaen Corp. (1991), 61 Ohic 5t3d 624, 576
NE?2d 722 Ellithorp v. Barberton City Sch. Dist.
B4, of Edn. (Yal. 9, 1997), Summit App. No. 18029.

{4 16} Appellant argues that the exception to
political subdivision immunity set forth i R.C.
2744,02(B){4) should apply here. Prior to April 9,
2003, that section specified that politieal subdivi-
sions could be liable for negligence occurring on
grounds or buildings used in conjunction with a
governmental function. In Hubbard supta, the
Ohic Supreme Court held that this lenguage was
not limited to injuries suffered as a result of physic-
al defects within the property. Hubbard, at syllabus.

{1 17) We reiferate that R.C. 2744.02(B)
spenks solely in terms of negligence, a claim appel-
lant has not made. Bven if the exception were not
limited to negligence claims, the General Assembly
amended R.C. 2744.02(B)4) effective April 9,
2003 to make it clear thai the exception applies
only te cases where the injuries resulted from phys-
ical defects in the property. Appelkmt argucs that in
this case, Brandon's injuries resulted from & course
of conduct that began when he left for military”ser-
vice in October of 2002, and that the prior version
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of R.C. 2744.02(B)X4) and, by extension, the Ohio
Supreme Court’s decision in Hubbard, applies.
Howsver, it is clear that Brandon did not suffer any
injury until after be retuned to work in September
of 2003, Therefore, the amended version of R.C.
2744.02(BY(4) would apply, and since appellant's
clajms were not based on injury resulting from a
physical defoct in appellee’s propeity, the exception
would not apply even if iegligence had been raised.

_ *4 {4 18} Appeliant also argues that appellee's
immunity should be stripped away because appel-
lant acted in a wanton or reckless manner in its

dealings with Brandon. Appellant argues that R.C. -

2744.03(AX5) would apply in this situation. R.C.
2744,03(A)(5) provides that:

The political subdivision is immune from liability
if the injury, death, or loss to person of property
resulted from the exercise of judgment or discre-
Hon in determining whether to acquire, or how to
use, equipment, supplies, materials, personnel,
facilities, and other resources unless the judgment
ot discretion was exercised with meticious pur-

pose, "in bad faith, or in a wanton or reckiess

manney,

{f 19} As we noted in Hiles v. Franklin Cty.
Bd of Cammrs, Franklin App. No. 05AP-253,
2006-Ohio-16, R.C. 2744.03 does not create a basis
for liability, but rather provides immunities and de-
fenses to lability. Hiles, at' § 35. Under the frame-
work set forth in Cater, supra, it is only necessary
to consider whether one of the R.C. 2744.03 de-
fonses-applies if it is first determined that one of the
exceptions to immunity in R.C. 2744 .02(B)1)
through (5) applics, a hurdle appeliant has not over-
cotne in this case. Further, even if one of the excep-
tions to immunity did apply, the question of wheth-
er appellee acted in a rsckless or wanton manner is
only relevant to defeat a claim by the political sub-
division that its action invelved “the exercise of
judgment or discretion in determining whether to
acquire, or how to use, equipment, supplies, materi-
als, personnel, facilities, and other resources” as
provided in R.C. 2744,03(A)Y(5). The City has not

asserted that as a defense.

{4 20} Even if appellee did not have the benefit
of the immunity provided to political subdivisions,
appellee correctly argues that it would still be en-
titled to summary judgment, because Brandon's sui-
cide was an Intervening cause for which appellee
cannot be held responsible. It is well-settled that
“ft}he general mule is that suicide constitutes an in-
tervening force which breaks the fine of causation
stemming from the wrongful act, and, therefore, the
wrongful act dass not render the defendant civilly
liable.” Fischer v. Morales (1987), 38 Ohio App.3d
110, 112, 526 NE2d 1098. An exception to this -
general rule exists where the intervening cause
could have been reasonably foreseen or was @ 1Or-
mal incident of the risk involved. Id at 112. '

{4 21} In this case, Brandon's suicide could not
have been reasonably foreseen, nor was it a normal
incident of the risk involved. As we staied in Fise-
her, “Tt is common knowledge that virtually all hu-
man beings experience depression of varying de-
grees at various times of their lives. Depression is
not an unusual emotionel condition. Seldom does
depression Jead to suicide .” Id Tt is truly tragic that
nobody with the City who wes aware of the efforts
being made on Brandon's behalf communicated to
him that thoge efforts were being mede, an act that
may well have prevented the outcome that oc-
curred. However, that failure cannot result in the
imposition of legal Iability against the City, be-
cause Brandon's act could not have beer. foreseon.

»§ ({ 22} Consequently, we overrule appel-
lant's assignment of eror, and affirm the decision
of the trial court.

Judgment affirmed.
BROWN and WHITESIDE, 1], concur.
WHITESIDE, J., retied of the Tenth Appellate
District, assigned to active duty under authority of
Section 6{C), Article IV, Ohio Constitution.

Ohio App. 10 Dist.,2007.
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C

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Sixth District, Locas County.
Timothy R. VILLA Appellant,

v,
VILLAGE OF BLMORE, et al. Appellees.

No. L-05-1058.
Decided Dec. 16, 2005.

_Backgroand: Former village police officer brought
action against village, clerk of city municipal court,
newspaper, and newspaper's editor for violation of
expungement stahuie, invasion of privacy and de-
famation for release of information about convie-
tion against him for impersonating an offiver and
charge. against him for CAITYHLE
weapon, notwithstanding expangement orders. The
Court of Common Pleas, Lucas County, No. Cl-
03-1818, granted summaty judgment defendants,
and police chief appealed.

Holdings: The Court of Appeals, Parish, J., held that:
(1) order expunging officers conviction of imper-
sonating a police officer that was mot journalized
was not valid or enforceable;

(2) officer had no cause of action against village or
muficipal court clerk under expungement statute
for failing to seal the record of his conviction and
charge or for preducing information relating to the
conviction for impersonating an officer;

a concealed

Page 1 -
QDist.), 2005 ~Ohio- 6649

Act for release of information. about conviction and
charge, _

(5) village was immune from claim for common
law Invasion of privacy; ané

(6) newspaper and Bewspaper editor did not invade
officer’s right to privacy when they published art-
icles about chiarges against im. '

Affirmed.
{1j Criminal Law 110 €£=1226{3.1)

110 Criminal Law
110X VI Criminal Records
110k 1226 In General
110k1226(3) Expungement or Comrsction,
Fffect of Acquiftal or Dismigsal . '
C 110k1226(3.1) k. T General. Most -
Cited Cases
Expungement order sigaed by municipal court
judge expunging former village police officer's con-
Victiont for impersonating a police officer was not
journalized as required by rule to become effective;

Jetter from an official with the Attorney General's

office that referred to a copy of the order, memo
from clexk of court that referred to a certified copy
of the order, and document purported to be written
by municipal clerk regarding her search for officer's
expungement documents did not show the arder
veas in fact journalized, Rules Civ.Proc., Rule 58(A).

(2] Criminal Law 130 €=21226(3.1)
110 Criminal Law

110XX V11 Criminal Records
110k1226 In General

110k1226(3) Bxpungement or Correction;
Effect of Acquittal or Dismissal :
- 110k1226(3.1) k. In General. Most
Cited Cases
Expungement order signed by municipal couri
judge expunging former village police officer's con-
viction for impersonating a police officer that was

(3) village and municipal court clerk were not liable
for failurs to seal Tecord of charge against officer
for camrying concealed weapon wnder sxpungement
order the officer had obtained over 20 years garlier
or for net removing from his personnel file ali doc-
uments relative to the weapon charge;

*

(4) village was exempt from action under Privacy
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not journalized was not valid or enforcezble; order
was not file-stamped indicating the order had been
filed with the clerk for journalization, and fact that
the officer relied on its validity and others may
have believed it was valid did not constitute proof it
was valid. Rules Civ.Proc., Rule 58(A).

{3} Criminal Law 110 €==1226(3.1)

110 Criminal Law
11OXX VI Criminal Records
110k1226 In General
110k1226(3) Expungement or Correction;
Effect of Acquittal or Dismissal
- -110k1226(3.1) k. In General, Most
Cited Cases
Whether former village police officer had actu-
ally been previously convicted of iripersonating an
officer was firelevant to determination of whether
an expungement order he obtained from municipal
court was valid. Rules Civ.Proc., Rule 38(A).

[4] Criminal Law 110 €21226(3.1)
110 Crirninal Law :

1 FOXX VI Criminal Records
110k1226 In General

110k1226(3) Expungement or Correction;’

Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most

Cited Cases

Former village police officer had no cause of
. action against village or municipal court clerk un-
der expungement statute for fafling to seal the re-
card_of his conviction for impersonating an officer
and charge of carrying a concealed weapon or for
producing information relating to the conviction for
impersopating an officer; stafutory order to ex-
punge officer's’ conviction for impersonating an of-
ficer was not journalized as required by rule to be
effective and the order to expunge the charge of
camying & concealed weapon for which he was not
convicted was .grauted judicially, not under statute.
R.C. § 2953.31 etseq.

15] Clerks of Courts 79 €272

79 Clerks of Couts :
70%72 k, Liabilities for Negligence or Miscon-
duct. Most Cited Cases

Criminal Law 110 €521226(3.1)
110 Criminai Law ‘
110X X VI Criminal Records
110k1226 In General

 110k1226(3) Expungement or Coirection;

Effect of Acquittal or Dismissal '
110k1226(3.1) k. In General. Most

Cited Cases

Limitation of Actions 241 €-58(2)

24] Limitation of Actions
2411 Computation of Period of Limitation
2411(A) Accrual of Right of Action or De-
fense ) ' :
241k58 Liabilities Created by Statute
241k58(2) k. Liability of Municipality

- or Public Officers. Most Cited Cases

Village and municipal court clerk were not li-
able for failure to seal the reoord of charge against
former village police officer for carrying & con-
cealed weapon under expungement order the officer
had ebtained over 20 years earlier or for not remov-
ing from his personnel file all documents relative to

-the weapon charge; there was no evidence showing

misconduct on part of the present clerk, any claim
against clerk in office at time of the order had
abated under two-year statute of limitations, and
there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for faiture to seal the record of charge against
former . village police officer for canying a com-
cealed weapon under expungement order the officer
had obtained over 20 years eatlier or for not remov-
ing from his personnel file ali documents refative to
the weapon charge; there was no evidence showing
fmisconduct on part of the present clerk, any claim
against- clerk in office at time of the order had
abated under two-year statie of Iimitations, and

Page 2
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there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.,04.

Village and municipal court clerk were not Li-
able for failure to seal the record of charge against
former village police officer for carrying a con-
cealed weapon under expungement order the officer
had obtainéd over 20 ysats earlier or for not remov-
ing from his persomnel file gll documents relative 0
the weapon charge; there was no evidence showing
misconduct on part of the present clerk, any claim
against clerk in offies at time of the order had
abated under two-year statate of liroitations, and
there was no evidence in record that village re-
ceived notice of the order. R.C. § 274404,

[6] Criminal Law 110 £-=1226(3.1)

110 Criminal Law
110X X VI Criminal Records
110k1226 In General '
110k1226(3) Expungement or Comrection;
Effect of Acquittal or Dismissal
110k1226(3.1) k. In General Most
Cited Cases ' -

Village did not have duty to comply with ex-
pungement orders obtained by former village police .

officer expunging his conviction for impersonating
an officer and his charge for carrying & concealed
weapon, where village had not received copies of
the orders from clerk of municipal court in action
- pgainst viliage for failure to senl its records.

[71 Records 326 €031

326 Records
32611 Public Access
32611(A) In General '
326k31 k. Regulations Limiting Access;
Offenses. Most Cited Cases : '
Village was exempt from action under Privacy
Act for release of. information about convigtion
against former village potice officer for impersonat-
ing an officer and charge of carrying a concealed
weapon, notwithstanding an expungement order;
afficer's personnuel file was maintained by and re-

R

Pa_ge 3

-leaSed by village's police chief, who kept the file as

a part of his duties as the chief law enforcernent of-
fioer for the village and was exempt under excep-
tion for release of mformation by individual who
performed as principal function “activit[ies] relat-
ing to the enforcement of the eriminal laws”. R.C.
§§ 1347.94(A)(1), 1347.10(A)(2).

(8] Municipal Corporations 268 =747

268 Municipal Corporations
268X Torts
268X1KB) Acts or Omissions of Officers or

Agents
Acts

268k747 Particular Officers and Official

268k747(3) k. Police and Fire. Most

Cited Cases
Village was immune from former village police
officer's claim for cortmon law invasion of privacy
for release of information about conviction zgainst
him for impersonating an officer and charge of ocar-
a concealed weapon; political subdivision
wae entitled to blankes immunity for tort action un-
der statute where no exception applied. R.C. §

274402,

(9] Torts 379 €351

379 Toxts
3791V Privacy and Publicity
3791V(B) Privacy ‘
3791V(B)3 Publications of Commurnica-
tions in General
379k351 k. Miscetlaneous Particular
Cages. Most Cited Cases .

Torts 379 €357

379 Torts
3791V Privacy and Publicity
379IV(B) Privacy :
370TV(B)3 Publications or Communica-
tions ih General
379k356 Matters of Public Interest or

Public Record; Newsworthiness
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379k357 k. In General. Most Cited
Cases
Newspaper and newspaper editor did not in-
vade police chiefs vight to privacy when it pub-~
lished articles about charges against him 30 years
earlier for impersonating an officer and canying a
concealed weapon; articles were published within a
- few weeks of police chief's appointment in response
" o citizens' cohcern over his past petformance in
taw enforcement, information related to chief's pub-
fic life and was of legitimate concein to the public,
and ‘there was no evidence the published informa-
tion was believed by the newspaper and editor to be
private. B

Mearilyn L. Widinan and Ellen Grachek, for appel-
jant.

Michael K. Fatrell and Kelly M. King, for appellees
The Press and Kelly Kaczala.

Teresa L. Grigsby, James E. Moan and P. Mariin
Aubry, for appeliees Village of Elmore, Clerk of
Coutts, and City of Sylvania Municipat Court.

- DECISION AND JUDGMENT ENTRY
PARISH, 1.

*#3 {4 1} This is an appeal from a judgment of
the Lucas County Court of Common Pleas that
granted the motions for summary judgment filed by
appellses on appellent's claims of a violation of
Ohio's expungement statute, invasion of privacy
and defamstion. For the following reasons, this

court affinns the jndgment of the trial court,

{9 2} Appellant sets forth nine assignments of
BITor: .

{§ 33 “1. The frial court erred when it determ-
ined as ‘immaterial’ the question of fact as to
whether Plaintiff was convicted of impersonating
an officer. .

{1 4} *2. The trial court esred when it determ-
ined that the expungement order signed by Judge
Erb was not journalized.

{9 5} “3. The trial court erred when it determ-
ined that the expungement order signéd by Judge
Erb was not valid and enforceable.

. {4 6) “4. The trial court erred when it ruled
that Plaintiff does not have a claim against any De-
fendant under R.C. 2935.31 et seq. because Judge
Handwork ‘must have issued the [expungement} or-
der pursuan to his judicial authoriy.’

{4 7} “5. The trial court emed when it found -
Defendant Clerk hiad no lability for failing to seal
the record of the CCW charge, despite the existence
of a valid and enforceable expungement order.

(4 8} “6. The trial court erred when it found
Defendant Village did not bave knowledge of either

expungement order.

{1 9} 7. The trial court erred when it determ-
ined Defendant Village was exempt from Obhio's
Privacy Act. ,

9 10} “8, The trial court erred when it determ-
ined Plaintiff did not have amy claim for cominon
law invasion of privacy against Defendant Village.

19 11} “9. The trial court erred when it determ-
ined Plaintiff did not have any claim for common
law invasion of privacy against Defendants News-
paper and Editor.”

{4 12} The fects relevant to the issues raised ot
appeal are as follows. Appellant was employed by
the village of Elmore as a police officer from Octo-
ber 1969 until April 27, 1970, The record contains a
fetter dated May 2, 1970, to appellant from the vil-
lage clerk notifying appellant that his services as
deputy policeman were terminated as of April 27,
1970, and an undated memo from an officer with
the Elmore Police Department to the Lucas County
Sheriff's Office stating appellant was discharged on
April 29, 1970.

{1 13} In August 1970, appellant wes charged
in Sylvania Municipal Court with cantying a con-
cealed weapon (case no. 25224) and impersonating
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2 law enforcement officer (case no. 25225). A court
journal entry for the weapon charge indicates appel-
lant entered a not guilty plea and contains a nota-
tion that the case was bound over to the grand jury.
A criminal docket indéx sheet confirms eppellant
etored a not guilty plea to the weapon charge.
However, there is no indication in the record that
appellant was ever convicted of that charge. As to
the impérsonating charge, the criminal docket index
sheet indicates & “No C.” plea was enfred.
However, the record also contains copies of sub-
peenas indicating the impersonating case was sel
for trjal on October 23, 1970. Under “remarks” on
the criminal docket index sheet is a notation that on
October 23, 1970, the case wag continued to the call
of the prosecutor, along with the notation “Guilty.”

*2 {{ 14} The next event relevant to this ap-
"peal occurred in December 1976, when appellant
filed an application for expungement of his convie-
tion on the misdemeanor charge of impersonating a
police officer. On March 28, 1977, an order for ex-
pungement regarding that chaige was signed by
Sylvania Municipal Court Judge William Erb. The
order referred to appellant's no contest plea and the
finding of guilty. The record also contains a copy of
an order for ‘expungement regarding the weapon
charge signed July 26, 1978, by Lucas County
Court of Common Pleas Judge Peter Handwork,
“That order referred to a jowrnal entry dated Decem-
ber 21, 1970, which stated that no indictment was
found against appellant on the charge of carrying a
concealed weapon. The order further stated appel-
lant was entitied to expungement of the record of
the proceedings pursuant to R.C. 2953.3 1-2953.35.

{4 15} On July 17, 2000, appellee The Press, a
newspaper published in Millbury, Ohio, printed an
article which discussed the 1970 charges against
appellant. The editor of the paper a that time was
appelies Kelly Kaczala, At the time the article was
published, appellant was employed as chief of po-
lice for the village of Walbridge, Ohio, an area
served by The Press. Appellees village of Elmore
(“village™) and the clerk of courts, City of Sylvania

Municipal Court, both made information regarding
the 1970 charges available in response to public re-
cords requests by The Press. Information rrxade
available by the village of Elmore consisted of ap-
pellnt's personinel file, which ncluded two sub-
poenas on which were written the Sylvania Muni-
cipal Court case numbers for the impersonating and
weapons charges. The reporter then went to the
Sylvania -Municipal Court Cleri's Office and ~was
ailowed to review the criminal docket index sheet
conteining information on the charges. The Press
published a follow-up article on December 10, 2001,

{{ 16} On February 21, 2003, appellant filed a
complaint in the trial court against the village of El-
more and the Clerk of Sylvania Municipal Court
claiming & violation of R.C. 1347 (the Ohio Privacy
Act), invasion of his common law privacy righis,
atsd a violation of the Ohio expungement statutes (
R.C. 2953.31 et seq.). The complaint also asserted
claims against The Press and Kaczala for common
law invasion of privacy and defamation. Appellant
claimed an ordsr for expungement regarding the
impersenation charge was entered with the clerk in
the Sylvania Municipal Court in 1977, and an order
for expungement of the concealed weapon charge
was entered with the Lucas County Court of Com-
mon Pleas in 1978. Appeliant further claimed the
clerk of Sylvania Municipal Court and the viliage
of Flmore intentionally permitted The Press to have
access to sealed tocords and information that was
personal and confidential,”

{y 17} On Avgust 19, 2003, the irial court
denied a motion to dismiss filed by The Press and
Kaczala, A motion for summary judgment was filed
by appelless village and clerk on July 14, 2004, and
by appelless The Press and Kaczala on July 26,
2004, Appeliant filed oppositions to bhoth motions
and appellees filed replies. On July 19, 2005, the
trial conrt granted both motions for summary judg-
ment.

#3 {1 18} This cout notes at tiwe outset that in
reviewing a motion for summary judpment, we
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must apply the same standard as the trial court Lo-
rain Natl, Bank v. Saratoga Apts. (1989), 61 Ohio
App.3d 127, 129, 572 N.E2d 198, Summary judg-
ment will be granted when there Temains no genu-
ine issue of material fact and, when construing the
evidence most strongly in favor of the non-moving
party, reasopable minds can only concinde that the
moving party is entitled to judgment 83 & matter of
law. Civ.R. 56(C). ‘

{§ 19} In support of his appeal, appellant as-

serts the trial coutt overtooked material facts which-
raise genuine issues as to several of his claims. Ap-

pellant's fixst three assignments of error relate to the
charge of impersonating a police officer; for reas-
ons of clarity, we wilt addtess appellant's second
and third assignments of error before addressing the
first. .

{13 £9 20} In his second and fhird assigiuments
of emor, appellant asseris the trial court erred by
finding that the expungemont arder from Sylvania
Mimicipal Court was aover journalized and there-
fore not vakid and eiforceable. In considering
whether the expungement statutos were violated by
the clerk of the Sylvania Municipal Cowtt, the trial
_ court found there was no evidence in the record that
the 1977 order to expunge the ‘impersonating of
fepse was ever journalized. CivR. 58(A), effective
July 1, 1970, states that “la] judgment is effective
only when enfered by the clerk upon the journal”
Appellant calls the couris attention to several docu-
ments which he claims raise a question of fact as to
whether the order was journalized, including a let-
ter-from an offielal with the Ohio Attorney Gener-
al's office that referred to a copy of the order; a
memo from the Lucas County clerk of courts that
referred to a certificd copy of the expungement or-
der; and & document purported to be written by
Sylvania Municipal Clerk of Courts Bonnie
Chromik regarding her search for appellant's ex-
pungement documents. Upon review, however, we
find that none of the documents offered by appel-
lant show that the order was in fact journalized. Ac-
cordingly, the trisl sourt properly found that the or-

der expunging the impersonating conviction wvas
not journalized and appellant's second assigniment
of error is not well-taken.

[2] {§ 21} Having determined there was no
evidence that the order was jowrnalized, the trial
court found that it was therefore not valid and en-
forceable. I his third assignment of erTet, appellant
asserts the judgment was valid and enforceable re-
gardless of whether it was journalized. Appellant
appears to argue the order is valid and enforceable
because he relied on its validity. Appellant also at-
tempts to gloss over the absence of u file-stamped

“and journalized order by citing o some docurments

in the case file which referred to the order. The
documents cited by appellant, set forth above in
paragraph 20, do not constitute proof that the order
wag valid. The issue before the trial court wWas not
whether there were other documents indicating
some people believed fhe order to be valid, or
whether appetiant relied on the order's validity. The
question before the trial court, which it correctly

“answered in the negative, was whether the expunge-

ment order was journalized. Ohio courts have con-
sistently held . that a court acts and speaks only
through its jowrnal. “[A] judge speaks as the court
only through journalized judgment entries.” Will-
am Cherry Trust v. Hoffinann (1985), 22 Ohio
App.3d 100, 103, 489 NE.2d 832, “[IIn order to be
‘effective, a courts judgment, whatever iis form
may be, must be filed with the tried court clerk for
journalization.” (Emphasis I original.) 1d. at 105,
439 N.E.2d 832. Further, the expungement order at
issue in this case is not file-stamped. As this court
has held, proper journalization requires “some in-
dication on the document that it was filed with the
tial court clerk and, most importantly, when.”
(Emphagis added.) Heffmann, Supid, at 106, 489
NT.2d 832. Accordingly, the trial court did not erx
by finding the impersonating expungement order
was not valid and enforceable and appellant’s third
assignment of error is not well-taken,

+4 [3] {1 22} Appellent's first ‘assignment of
error stems from the trial court's findings as dis-
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cussed above. In this assignment of error, appellant
argues the trial court erred by finding that whether
he was actually convicted of impersonating an of-
ficer was “immateridl” in light of the failure of the
Sylvania Municipal Coutt fo journalize the otder.
As discussed above, the trial court based its finding
as to ihe validity of the expungement order on the
fact that the order was never joumalized. The de-
termining factor was that the order was not Journal-
ized: whether appeflant was convicted of imperson-

ating an officer was irrelevant {0 the issue of the or- .

der's validity. Appellant's first assignment of error
is not welt-taken.

(4] {§ 23} In his forrth assignment of error, ap-
pellant asserts the trizl court emred by finding that
he did not have a claim against the viliage of El-
more and the Sylvania Municipal Court Clerk ander
R.C. 293531 of seq. for failure to honor the scals
over his criminal records. ' :

{1 24} As we found above under our disens-
sion of appeliant’s second assignment of error, the
expungement order signed by Judge Erb was not
valid because it was never joumalized. On that
basis, appellant had no cause of action zgainst the
village or clerk under R.C. 2953.31 et seq. for fail-
ing to seal the record of his two cases or for produ-
cing information relating to the convigtion for im-
personating an officcr. When the two orders herein
were signed, there were two kinds of expungements
in Ohio-judicial and statory. A judicial expunge-
ment could be ordered when a defendant was
charged but never convicted of an offense, See Ciy
of Pepper Pike v. Doe (1981), 22 Ohio St2d 374,
Once convicted, & defendant's remedy was a stat-
utory expungement as allowed by R.C. 29353.32 for
first offenders who applied to the sentencing coutt.
T¢ was not until 1984, approximately scven years
after the orders in this case were signed, that a law
was enacted providing for the sealing of records in
cases ‘which did not result in convictions. See R.C.
2943 51-.55, The expungement order signed by
Judge Handwork was enforceable as a “judicially
granted” expungement since it related to a charge

for which appellant was pol convicted. However,
because the authority for the concealed weapom ex-
pungement was not statutory in nature, appellant
conld mot properly assert a claim under R.C.
2953.31 et seq. based on the clerk's disclosure of
documents related to the charge. Since the one or-
der was not journalized and the other was not stat-
utorily granted, appellant had no siaturory basis Tor
a2 clhim for violation of his rights under R.C.
2953.31 et seq. Appellant's fourth assignment of er-
ror is not well-taken,

[5] {f 25} In his fifth assignment of error, ap-
pellant asserts the trial court erred by finding the

-olerk and village had no Hability for failing to seal

their records relating to the concealed weapon
charge. Appellant claims the clerk “faited to eradic-
ate is docket references to the criminal charges
from 1970.” The record teflects, however, that the
individual who was Clerk of the Sylvania Municip-
al Court when this action was filed was not in of-
fice when the expungement orders were signed
more than 25 years sarlier and had no knowledge of
what may have occurred during that time in connec-
tion with the orders. Appellant has not presented
any evidence showing misconduct on the part of the
present clerc Purther, any claim against the clerk
who was in office in 1977 or 1978 abated many
years ago and cannot be asserted against the person
presently holding that position. Claims against pub-
lic officers in Ohio are governed by the same two-
year statute of limitations that applies to political
subdivisions. See R.C. 2744.04; Read v. Fairview
Park (2001), 146 Ohio App.3d 15, 764 NE2d 1079
. Appellant also claims the village should have re-
moved from his personnel file the subpoenas and
any other documents relative to the weapon charge.
However, as is discussed more fully below, there is
no evidence in the record that the village received
notice of the expungement order. Absent evidence
of notice, the village cannot be liable for failing to
seal o remove records from its files. Based on the
foregoing, appellant's fifth assignment of error is
not well-taken.
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%5 [6] {§ 26} In his sixth assignment of error,
appellant asserts the tria! coust erred by finding that
the village of Elmore did not have knowledge of
either expungement order. Appellant asserts the vil-
lage had “official récords” pertaining to tlie case in

“the form.-of subpoenas issued by the Sylvania Muni- .

cipal Court to employees of the village. Appellant
states that the Clerk of the Lucas County Court of
Common Pleas and the Lucas Couniy Sheriff's Of
fice properly sesled their vecords of the charges.
Based on that information, appellant infers the vil-
lage mugt have received notice of the expunge
ments and the failure of the village to seal its docu-
ments relative to the criminsl charges was not be-
canse of Jack -of notice but for “some other reason.”
Appellant forther assumes. that if the Sylvenia Mu-
nicipat Court contacted the sheriff's office and the
common pleas court it must have also contacted the
village of Elmors, which held subpoenas issued rel-
ative to the two charges. Appellant has pointed to
10 such evidence, merely surmising that if the com-
mon pleas court and sheriff's office knew of the or-
ders, the village also must have known. Absent
evidence the village received. copies of the orders or
oflierwiso was made aware of their existence, the
village cannot be heid to have violated a duty to
keep its records sealed. Accordingly, because there
is no evidence in the record that the village of El-
more knew of the expungement orders we cannot

find that the village had a duty to comply with the -

orders, Appellant's sixth assignment of error is not
well-taken,

{7} {f 27) Appellant's final three assignments

. of ermor raise issues pelevant to his claims of inva-
sion of privacy brought against the village of El-
more, The Press and Kaczala. In his seventh assign-
ment of error, appellant assexts the frial cowrt emed

by finding the village was exempt from the provi-

sions of R.C. Chepter 1347, known as Ohio’s Pri-
vacy Act.

{428} R.C. 1347.10(A)(2) provides as follows:

is maintained in a personal information systern may
recover damages in civil action from any person
who directly and proximately caused the harm by
doing any of the following:

g0y

{1 31} “(2) Imentionally using or disclosing
the personal information in & manner prohibited by
faw * * *” (Emphasis added.)

{4 32} However, R.C. 1347.04(A)(1} provides
exemptions from the privacy act for “Talny state or
local agency or part of a state or local agency that .
performs as its principal function any activity relat-
ing to the enforcemert of criminal laws; ¥R oA
(Emphasis added.)

{§ 33} In its decision, the trial court found that
the village was exempt because there was no evid-
ence that it intentionally disclosed information pro-
tected by an expungement order, This court has
thoroughly reviewed the record of proceedings in
this case and finds there is no evidence the village
was aware of an execuled expungement order as-to
either 1970 case. Further, if the village intentionally
disciosed personal information in a manner prohib-
ited by law, the act would be protected by the ex-
emption ‘specified in R.C. 1347.04(A)(1), above.
The record reflects that appellant's personnel file
was maintained by the village police chief, who
kept the file as a part of his duties as the chief law-
enforcement officer for the village. This file was
separate from personnel files for other village em-
ployees and it was the chisf of police who actually
released appellant's file to the media. Becanse the
information was released by an individwal who per-
formed as his principal. function “activii[ies] relat-
ing to. the enforcement of the criminal laws,” the
law enforcement exception in R.C. 1347.04(AX1D)
applies. Accordingly, appellant's seventh assign-
ment of etror is not well-taken. -

%6 [8] {] 34} In his eighth assignment of exror,

appellant asserts the trial court erred by finding he

{529} “(A) A person who is harmed by the use
did not have a valid claim against the village for

of personal information that relates t0 him: and that
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common law invasion of privacy. Pursnant to R.C.

2744.02(AX(1), political subdivisions are entitled to °

blanket immunity for tort claims woless it is demon-
strated that the claim fits within one of the statutor-
ily recognized exceptions set forth in RC
2744.02B). See Cater v. Cleveland (1988), 83
Ohbio $t.3d 24, 28, 697 N.E.2d 610, Even if one of
the exceptions applies, a political subdivision is en-
titled to have immunity reinstated if it is able to in-
voke one of the affirmative defenses set forth in
R.C. 2744.03. In its motion for summary judgment,
the village claimed immunity under RC. 2744 and
~ argued that none of the exceptions o immunity set

forth in R.C. 2744.02(B) applied. The village also
srgined it had @ defense pursvant 10 RC.
2744.03(AX2) as conduct required or authorized by
law.

(] 35} Upon consideration of the five enumer-
ated exceptions to imnunity, we find that none of
them apply to the village in this case. The excep-
tions set forth in R.C. 2744,02(B)(1) and (3) clearly
do not apply as the first refers to negligent opera-
tion of motor vohicles and the other to the failure to
kesp public roads and grounds open, in repait and
free of nuisance. Next, R.C, 2744.02(B)(2) removes
a political subdivision's immunity in cases where
the loss is caused by the “negligent petformance of
acts by their employees with respect to proprietary
functions of the political subdivisions.” However,
the provision of police services is not a proprietary
function; it is defined under R.C. 2744.01{C)(2)Xa)
as a governmental function. Also, this exception re-
quires & showing of negligence. In this case, appel-
fant does not allege negligence on the paxt of the
village; in paragraphs 28, 30 and 38 of his com-
plaint, he alleges that the village “intentionally”
. disclosed personal and confidential information
“gbout him to The Press and Kaczala by providing
them access to sealed records. ‘The exception set
forth in R.C. 2744.02(B)4) likewise would not ap-
ply herein as it also refess to certain losses caused
by the “negligence” of employees. Finally, we find
that the exception to immunity stated in R.C.
2744,02(B)(5) does not apply to the village. This

exception applies “when liability Is expressky im- -
posed upon the political subdivision by a section of
the Revised Code.” However, for the reasons dis-
cussed above, neither the Ohic expungement stat-
utes nor the Ohio Privacy Act impose liability on
the village in this case. Therefore, they cannot be
used to support the exception 10 immunity set forth
in R.C. 2744.02(B)(5). Accardingly, althongh the
immunity provided the village by R.C. 2744 .02¢A)
is potentially subject to the five exceptions dis-
cussed above, we find that those exceptions have no
application to sppellant's claim against the village
of Elmore. See Inghram v. City of Sheffield Lake
(March 7, 1996), 8th Dist. No. 69302 (finding that

- immmunity applied when fio exception was triggered).

*7 {4 36} Appeliant also argues the village is
ot entiiled to immunity for release of his records
because his claim egainst the village arises out of”
his former employment with its police depattment.
In support, appellant cites R.C. 2744.09%B), which.
states that R.C. Chapter 2744 does not apply to
civil actions by an employee against his political
subdivision relative to amy matter that arises out of
their employment relationship. We find, however,
that this action did not arise out of an employment
relationship between - appellant and the village of
Blmore. This case arose out of the village's disclos-
ure of several subpoenas issued to village officials
30 years earlier regarding their potential testimony
in the two cases against appellant in 1970. This
case is not about appellant's employment with the
village 35 years ago; it is about the village police
chief allowing the media to view the subpoenas in
appellent's personnel file thres decades after his
employment with the village was terminated. Fur-
ther, this court has held that R.C. 2744.09(B) Goes.
not remove an employer's inimunity for intentional
torts a8 granted vmder Chapter 2744. See Terry v,
Ottawa Cownty Board of MRDD, et al, 151 Ohio
App3d 234, 783 NE2d 959, 2002-Olio-7299.
Based on the foregoing, appellants eighth assign-
ment of error is not well-taken.
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[91 {{ 37} Inhis ninth assignment of error, ap- "
pellant asserts the trial court erred by determining
he did not have a claim for common law invasion of
privacy against The Press and Kaczala. Appellant
bases his argument on the premise that appellees
were subject to valid and enforceable expungement
arders. He also argues that the records were not
~ public and were of no legitimate public interest.
Appellant claims the newspaper had “ample evid-
ence” the records had been sealed, but published
the information enyway. In support of this argu-
ment, appellant quotes the July 2000 articie which
stated “the records at the Lucas County Sheriffs
Office have repottedly been sealed.” -

{§ 38} Ohio courts have recoghized that the
following five elements must be proved to establish
4 olalm for invasion of privacy by publication of
private facts: () the disclosure was public in
natre; (2) the facts disclosed concerned an indi-
vidual's private life, not his public life; (3) the mai-
tor publicized would be highly offensive and objec-
tionable to a reasonable person of ordinary sensibil»
ities: (4) the publication was made intentionally,
not negligently and (5) the mufter publicized was
not of legitimate concern fo the public. Early v. The
Toledo Blade (1998), 130 Qhio App.3d 302, 342,
720 N.E2d 107, citing Killilea v. Sears, Roebuck &

Co. (1985), 27 Ohie App.3d 163, 166-167, 499

N.E24 1291

{1 39} First, upon review of the two articles in

question, we find that the information published did

not concem appellant’s private life. The first article
was published Ruly 17, 2000, under the headline
«“New chief once charged for impersonating an of-
ficer.” It stated in part:

, %8 {4 40} « * * * Timothy R. Villa, sworn in as
the new police chief in May, was charged in 1970
 with impersonating a police officer and carrying a
concealed weapon, according to the Sylvania Muni-

cipal Court.

{4 41} “Miz. Vilia pled no contest to the charge
of impersonating an officer and was found guilty,

aceording to the Sylvania Municipal Courl. He pled
net guilty to the charge of carrying a concealed
weapan, and the vase was bound over 10 the Lucas
County Grand Jury in September, 1970, according
to the Sylvania Mumicipal Court.

{4 42} “A disposition of the case was not on
fite in the Lucas County Court of Common Pleas.
The recotds st the Lucas Counly Sheriffs office
have reportedly been sealed.”

{4 43} The second article was published

. December 10, 2001, under the headilne “¥illa may

file suit against Elmore.” The ariicle again moen-
tioned that appellant pled no contest to a charge of
impersonating an officer and guilty to the concealed
weapon charge.

{% 44} The information about which appeliant
complains clearly related omly to his professional
life in the area of law enforcement. The two
charges brought against appellant in 1970, arose
following & dispute between appellant and the vil-
fage of Elmore over whether his services as & police
officer had been terminated. The information was
published in 2000, within & few weeks of appel-
lant's being appointed police chief for Walbridge in
response to citizens' concern over appeliant's past
performance in law enforcement. Clearly, the in-
formation published related to appellant’s public
life and was of legitimate concern to the public ap-
pellant was then serving as chief of police. In a
democratic society, the role of the press as a check
agaibist govermment ineptitnde and corruption is vi-
tal tp the well-being of society as a whale. The
Tight of a free press legally to seek information that
is part of a public record is absotute and unquali-
fied. In this case, The Press' articles served to docu-
ment the very concerns expressed by the citizens of
Walbridge over the sclection of appellant as their
chief of police.

{4 45} PFinally, there is no gvidence The Press
or Kaczala mtentionally published information it
believed was private, Based on all of the foregoing,
we fnd the trial court did not err by concludiog ap-
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pellant did not have a claim against The Press of
‘Kaczala for common law invasion of privacy, and-
appellant’s ninth assignment of error is not well-
taken. '

{1 46} On consideration of the foregoing, this
court finds that thers is no genuine issue of material
fact and appellees The Press, Kaczala, the village of
Elmere and the Clark of Sylvania Municipal Court
are entitled to judgment as a matter of law. The
judgments of the Lucas County Court of Common
Pleas are affirmed. Appellant is ordered to pay the
costs of this appeal pursuant to App R. 24. Judg-
sment for the clerk's expense incurred in preparation
of the record, fees allowed by law, and the fee for
filing the appeal is awarded to Lucas County.

9 JUDGMENT AFFIRMED.

A ceriified copy of this entry shall constitute
the mandate pursusnt (o App.R. 27. See, also, 6th
DistLoc.App:R. 4, amended 1/1/98. :

| MARK L. PIETRYKOWSKI, J, ARLENE SING-
ER, P.J. and DENNIS M. PARISH, 1, concur. -

Ohio App. 6 Dist,,2005.

Villav. Elmore

Not Reported in NE.2d, 2005 WL 3440787 (Ohio
App. 6 Dist.), 2005 -Ohio- 6649
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Ng Chapter 2744. Political Subdivision Tort Liability (Refs & Annos)
== 2744.09 Applicability of chapter

This chapter does not apply to, and shall not be construed to apply to, the following:

{A) Civil actions that seek to recover damages from a political subdivision or any of its employees for contractu-
al liability;

-(B) Civil actions by an employee, or the collective bargaining representative of an employee, against his politic-
al subéivision relative to any matter that arises out of the employment relationship between the employee and
the potitical subdivision;

(C) Civil actions by an employee of a political subdivision against the political subdivision relative to wages,
hours, conditions, or other terms of his employment;

(D) Civil actions by sureties, and the rights of sureties, under fidelity or surety bonds;

(E) Civil claims basad upon alleged violations of the constitution or statutes of the United Stétes, except that the
provisions of section 2744.07 of the Revised Code shall apply to such claims or related civil actions,

CREDIT(S)

(1985 H 176, eff, 11-20-85)

CONSTITUTIONALITY

“Ohio Revised Code § 2744” was held on 12-16-2003 to violate the right to trial by jury, nnder Ohio Constitu-
tion Article 1, § 5, and the right to a remedy, under Ohio Constitution Article 1, § 16. The ruling was by the U.S,
District Court for the Southern District of Ohio, deciding as it believes the Supreme Court of Ohio would have,
in the case of Kammeyer v City of Sharonville, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed
that the state is sovereign but political subdivisions are not,

Current through all 2011 laws and statewide issues and 2012 Files 70 through 116, 118, 119, and 121 through
123 of the 129th GA (2011-2012).
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