
ORIGINAL

IN THE SUPREME COURT
CASE NOS.: 2011-1050 'd 201Y-1327

Appeal from theCourt of Appeals
Ninth Appellate District

Lorain County, Ohio
Case No. 10CA009750

LISA VACHA,

Plaintiff-Appellee

V.

CITY OF NORTH RIDGEVILLE, et al.,

Defendant-Appellant

MERITS BRIEF OF DEFENDANT/APPELLANT CITY OF NORTH RIDGEVILLE

JOHN T. MCLANDRICH (0021494)
JAMES A. CLIMER (0001532)
FRANK H. SCIALDONE (0075179)
Mazanec; Raskin & Ryder Co., L.P.A.
100 Franklin's Row
34305 Solon Road
Cleveland, OH 44139
(440) 248-7906
(440) 248-8861 - Fax
Email: jmelandrichnmrrlaw.com

j climerkmrrlaw. com
fscialdonegnurlaw.com

Counsel for Defendant/Appellant
City ofNorth Ridgeville

v FE DD

CLERK OF PCI1RT
SUPREuV;c JUu:il & OHIO

JOHN HILDEBRAND SR. (0025124)
John P. Hildebrand Co., LPA
21430 Lorain Road
Fairview Park, OH 44126
(440) 333-3100
(440) 333-8992 - Fax
Email: legalj ackkaol. com

Counselfor Plaintiff/Appellee Lisa Vacha

LE©
JUL 10 2012

CLERK OF COURT
SUPREME COURT OF OHIO



TABLE OF CONTENTS

INTRODUCTION ...............................................................................................................1

II. STATEMENT OF THE CASE AND FACTS ....................................................................2

A. Factual Background ................................................................................................ 2

1. Vacha and Ralston Worked at the City's Wastewater Treatment
Plant ............................................................................................................ 2

2. Vacha and Ralston Become Work and Social Acquaintances .................... 2

3. Vacha Gave Ralston a Ride to Work in Exchange for Beer ....................... 3

4. Vacha Asks Ralston's Help To Catch a Woodchuck .................................. 4

5. Ralston Overpowers and Rapes Vacha ....................................................... 5

6. Ralston Was Convicted and Imprisoned for Raping Vacha ....................... 5

B. Procedural Background ........................................................................................... 5

1. The Trial Court Denied Immunity to the City Without Explanation.......... 5

2. Two Ninth District Judges Mistakenly Conclude that Ralston's

Rape Could Arise Out of Vacha's Employment Relationship . ................... 6

3. This Court Accepts Review ........................................................................ 7

III. LAW AND ARGUMENT ...................................................................................................7

PROPOSITION OF LAW I: R.C. 2744.09(B) DOES NOT CREATE AN EXCEPTION TO

POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL TORT CLAIMS

ALLEGED BY A PUBLIC EMPLOYEE .............................................................................7

Certified Conflict Question: DOES R.C. 2744.09 CREATE AN EXCEPTION TO

POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL TORT CLAIMS

ALLEGED BY A PUBLIC EMPLOYEE? ...........................................................................7

A. The City is immune without exception under R.C. 2744.02(A) ............................. 7

1. The R.C. 2744.09(B) exemption does not apply . . ...................................... 8

a. Ralston's rape was not "relative to any matter that arises out
of the employment relationship" between Vacha and the
City .................................................................................................. 8



b. For there to be a causal connection under Sampson, the co-
worker/assailant's assault must be "calculated to facilitate
or promote the business" of the City in some way . ........................ 8

2. Ralston's rape of Vacha was not "calculated to facilitate or
promote the business" of the City ............................................................. 12

3. The Sampson facts are dramatically different from the facts here............ 13

4. A physical assault between co-workers does not constitute a claim
that "arises out of the employment relationship" under R.C.
2744.09(B) . ............................................................................................... 15

B. The legislative policy of the Tort Liability Act supports that the R.C.
2744.09(B) exemption does not apply .................................................................. 17

IV. CONCLUSION ...................................:.............................................................................:18

CERTIFICATE OF SERVICE . .....................................................................................................19

APPENDIX ....................................................................................................................................20

ii



TABLE OF AUTHORITIES

Cases

Benner v. Dooley,
9th Dist. No. 99CA007448, 2000 WL 1072462 (Aug. 2, 2000) ...................................... 12

Buck v. Reminderville,
9th Dist. No. 25272, 2010-Ohio-6497, 2010 WL 5551003 (Dec. 30, 2010) ...........:.......... 6

Byrd v. Faber,
57 Ohio St.3d 56, 565 N.E.2d 584 (1991) ....................................................... 9, 10, 11, 12

Coats v. Columbus,
10th Dist. No. 06AP-681, 2007-Ohio-761, 2007 WL 549462 ......................................... 17

Dolis v. City of Tallmadge,
9th Dist. No. 21803, 2004 WL 1885348, 2004-Ohio-4454 (Aug. 25, 2004) ..................... 6

Ellithorp v. Barberton City School District Board of Education,
9th Dist. No. 18028, 1997 WL 41633 (July 9, 1997) ......................................................... 6

Hubbell v. Xenia,
115 Ohio St.3d 77, 2007-Ohio-4839, 873 N.E.2d 878 ..................................................... 17

Little Miami RR. Co. v. Wetmore,
19 Ohio St. 110, 132 (1869) ................................................................................................ 9

Moya v. DeClemente,
8th Dist. No. 96733, 2011-Ohio-5843, 2011 WL 5506081 ........................................ 15,16

Sampson v. CMHA,
131 Ohio St.3d 418, 966 N.E.2d 247, 2012-Ohio-570 ... .......... 1, 7, 8, 9, 10, 13, 14, 15, 16

State v. Ralston,
9th Dist. No. 08CA009384, 2008-Ohio-6347, 2008 WL 5122127 .................................. 12

Stephens v. A-Able Rents Co.,
101 Ohio App.3d 20, 654 N.E.2d 1315 (8th Dist. 1995) .................................................. 12

Summerville v. Forest Park,
128 Ohio St.3d 221, 943 N.E.2d 522, 2010-Ohio-6280 ................................................... 10

Vacha v. N. Ridgeville,
129 Ohio St.3d 1487, 954 N.E.2d 661, 2011-Ohio-5129 ................................................... 7

Vacha v. N. Ridgeville,
131 Ohio St.3d 1537, 966 N.E.2d 892, 2012-Ohio-2025 ................................................... 7

iii



Villa v. Village of Elmore,
6th Dist. No. L-05-1058, 2005-Ohio-6649, 2005 WL 3440787 ....................................... 17

Vrabel v. Acri,
156 Ohio St. 467, 474, 103 N.E.2d 564 (1952) ............................................................ 9, 12

Wilson v. Stark Cty. Dept. of Human Serv. (1994),
70 Ohio St.3d 450, 2002-Ohio-6718, 639 N.E.2d 105 ................................................. 8,17

Zieber v. Heffelfinger,
5th Dist. No. 08CA0042, 2009-Ohio-1227, 2009 WL 695533 ........................................ 16

Statutes

R.C. 2744.09(B) .:......... ...... ............................................:...............................................................11

iv



I. INTRODUCTION

Ohio's Political Subdivision Tort Liability Act provides almost absolute immunity to

political subdivisions from intentional tort claims. The immunity in this case turns on whether

the exemption to the Act for a "matter that arises out of the employment relationship" under R.C.

2744.09(B) applies. In Sampson v. CMHA, this Court held that a "matter that arises out of the

employment relationship" requires "a causal connection between the subject matter of the civil

action and the employment relationship." Sampson v. CMHA, 131 Ohio St.3d 418, 966 N.E.2d

247, 2012-Ohio-570 at ¶ 16.

This case arises out of Lisa Vacha's rape at the hands of her coworker Charles Ralston.

Vacha sued her employer, the City of North Ridgeville, for an employer intentional tort. A

legitimate connection cannot exist between Lisa Vacha's rape, her claims, and her employment

with the City. Vacha's claims arise out of Ralston's criminal conduct in raping her. They arise out

of Vacha's relationship with Ralston, who was criminally convicted and imprisoned for his

violent attack. Ralston's rape of Vacha presents an unequivocal contrast to anything employment

related in any occupation.

The Legislature never intended for a coworker's violent rape of another co-worker to

divest a political subdivision of immunity under the Tort Liability Act. It is difficult to conceive

of an act that is more unconnected to any employment. Under the Tort Liability Act and

Sampson v. CMHA, the City cannot be held liable. The Tort Liability Act applies. The City is

immune without exception to Vacha's employer intentional tort claim under R.C. 2744.02(A).

This Court must reverse the Ninth District's decision and grant summary judgment in favor of the

City.
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H. STATEMENT OF THE CASE AND FACTS

A. Factual Background

1. Vacha and Ralston Worked at the City's Wastewater Treatment Plant

The City owns the French Creek Wastewater Treatment Plant. On March 3, 2000, the

City hired Lisa Vacha as a "helper" at the Treatment Plant and later promoted her to an

"unlicensed operator." (Dep. of Vacha at 34, 46.) Vacha's job duties included plant maintenance

and logging meter readings. (Id. at 43, 47.)

Charles Ralston is the father of North Ridgeville Mayor Gillock's grandchildren through

a previous relationship with Kristin Gillock. (Dep. of Ralston at 6-8.) On two occasions, Mayor

Gillock's daughter informed him that she had contacted the police as a result of verbal arguments

with Ralston. (Dep. of Mayor Gillock at 6-8.) Mayor Gillock testified that there was no

indication that Ralston was physically violent with his daughter. (Id.)

Mayor Gillock knew Ralston to be a hard worker who was then married with four

children, and in need of employment. (Id. at 8.) As a result, in March 2004, Mayor Gillock told

Ralston about ajob posting for an entry level "helper" position at the treatment plant. (Id.; Dep.

of Ralston at 6-8.) In response, Ralston filled out an application for the "helper" position. (Dep.

of Ralston at 35-37.) On the application, Ralston truthfully stated he had no prior felony

convictions. (Id.) Thereafter, the City interviewed and hired Ralston as a "helper" at the

treatment plant. (Id.) Ralston did not inform North Ridgeville of any criminal history. (Id. at pp.

79-81.)

2. Vacha and Ralston Become Work and Social Acquaintances

Ralston and Vacha worked together at the plant for almost two years before the incident.

(Dep. of Vacha at 62.) During Ralston's employment, treatment plant supervisors did not know
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of any potential propensity for Ralston to engage in sexual assault or physical violence. There

simply was no indication or notice to North Ridgeville that Ralston had a propensity for physical

violence. (Dep. of Gillock at 6-8; Dep. of Daley at 13; Dep. of Johnson at 6-7.)

Vacha alleged Ralston once yelled at her and slammed a door at the plant. (Dep. of Vacha

at 70-71.) Ralston testified Vacha initiated the argument by yelling at him. (Dep. of Ralston at

44-47.) Regardless, Vacha and Ralston testified they resumed a friendly social relationship

shortly after the argument. (Id.; Dep. of Vacha at 84-85.) Vacha also claims to have overheard

Ralston yelling at his wife over the phone at work. (Dep. of Vacha at 105.) But, Vacha did not

notify any coworkers or supervisors regarding Ralston's alleged verbal arguments with his wife.

(Id. atp. 108.)

Ralston and Vacha engaged in multiple social activities together outside of work. (Dep.

of Vacha at 84-89; 92-99; Dep. of Ralston at pp 47-53.) Vacha testified that these friendly social

interactions included meeting Ralston at her dog breeder's house; having Ralston over to her

house to show him her Rottweiler; having Ralston at her fortieth birthday party; and having

Ralston and his cousin over to her house for drinks. (Dep. of Vacha at 84-89; 92-99; Dep. of

Ralston at 47-53.) Vacha and Ralston also drove to work together on several occasions. (Dep.

of Vacha at 103-104; Dep. of Ralston at 55.) Vacha and Ralston's social interactions did not

evidence any potential for physical violence. (Dep. of Vacha at 84-89; 92-99; Dep. of Ralston at

47-53.)

3. Vacha Gave Ralston a Ride to Work in Exchange for Beer

On June 2, 2006, Vacha gave Ralston a ride to work. (Dep. of Vacha at 105, 118.)

Ralston offered Vacha $8 for gas. (Id. at 120-121.) Vacha explained that she had gas and did not

want the money. (Id.) Rather than accept the money, Vacha accepted beer as payment for the
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ride. (Id.) Before arriving at work, Vacha stopped at a gas station and Ralston bought a six pack

of her favorite beer, Heineken. (Id. at 120-121, 103.) Ralston also bought a six-pack of beer for

himself. (Id.) Vacha then drove to the treatment plant for their 4 p.m. to 2 a.m. shift. (Id. at 124.)

Vacha and Ralston brought their beer into the Treatment Plant and put it in the

refrigerator. (Dep. of Vacha at 124-127; Dep. of Ralston at 57-58.) Vacha wanted to bring the

beer into the facility to keep it cold to drink on the ride home. (Dep. of Vacha at 125, 143.)

Vacha knew that it was against plant rules to bring alcohol to work. (Id. at 58, 168-169.) She

also knew, as an "unlicensed operator," it was her responsibility to tell a supervisor about the

illicit use of alcohol at the treatment plant. (Id.)

4. Vacha Asks Ralston's Help To Catch a Woodchuck

During her shift, Vacha spotted a woodchuck on plant property and asked Ralston to help

her capture the animal. (Dep. of Vacha at 132-133; Dep. of Ralston at 58, 66-68.) Vacha

captured the woodchuck with Ralston's assistance. (Dep. of Vacha at 132-133; Dep. of Ralston

58, 66-68.) Vacha and Ralston brought the animal into the treatment plant administration

building and placed it in the women's shower area. (Dep. of Vacha at 139-140; Dep. of Ralston

at 58, 66-68.) Vacha placed the woodchuck in the shower so that she could take it home with her

after work. (Dep. of Vacha at 139-140; Dep. of Ralston at 58, 66-68.) Vacha knew trapping the

woodchuck was not part of her job duties and the City prohibited bringing an animal into the

treatment plant. (Dep. of Vacha at 168.)

After Vacha placed the woodchuck in the shower area, Ralston told her that he had drunk

all the beer brought into the plant. (Id. at 142-145; Dep. of Ralston at 58, 68.) Vacha was upset

that Ralston had drunk her beer. Vacha gave her truck keys to Ralston so that he could purchase

more beer from the gas station. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Ralston
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left the plant to buy more beer, while Vacha continued to play with the woodchuck. (Dep. of

Vacha at 142-145; Dep. of Ralston at 58, 68) Vacha knew that playing with and watching the

woodchuck were not part of her job duties at the treatment plant. (Dep. of Vacha at 168.)

5. Ralston Overpowers and Rapes Vacha

Ralston returned from the gas station and Vacha continued to play with the woodchuck in

the shower area. (Dep. of Vacha at 142-145; Dep. of Ralston at 58, 68.) Vacha claims that as

she exited the shower area, Ralston startled her. Ralston then raped her by overpowering her.

(Dep. of Vacha at 146-150.) After the rape, Vacha claimed that Ralston told her that she would

have to get an abortion if she were pregnant. (Id. at 150.) In response, Vacha explained to

Ralston that she did not believe in abortion as a form of birth control. (Id.) Vacha said an

argument ensued and Ralston physically assaulted her. (Id. at pp. 150, 152.) Vacha fled the plant

and told police that Ralston raped her. (Id. at 156-157, 166.)

6. Ralston Was Convicted and Imprisoned for Raping Vacha

Ralston's last day of work at the treatment plant was June 2, 2006, the day of the rape.

(Dep. of Ralston at 12.) The Sheffield Lake Police Department investigated Ralston, who the

State charged and ultimately convicted for raping Vacha. (Id. at 12.) The trial court sentenced

him to four years in prison on a rape charge and a concurrent year for one count of gross sexual

imposition. Ralston was incarcerated in the Grafton Correctional Institute. (Id. at 5.)

B. Procedural Background

1. The Trial Court Denied Immunity to the City Without Explanation

Based on these facts, Vacha sued the City of North Ridgeville' for vicarious liability,

negligent hiring/supervision, reckless hiring/supervision, and intentionally willful and wanton

Vacha also sued Ralston, who is not a party to this appeal.
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hiring/supervision. (Am. Conip.) After completing discovery, the City asked the trial court to

grant summary judgment on the merits and the immunities contained in R.C. Chapter 2744 and

R.C. Chapter 4123. The Lorain County Court of Common Pleas denied, in part, the City's

request. (J. Entry of Dec. 8, 2009; Apx. 1-3.) While properly dismissing Vacha's claims of

vicarious liability, the trial court found "genuine issues of material fact in dispute" regarding

negligent hiring/supervision, reckless hiring/supervision, and intentional, willful and wanton

hiring/supervision. (Id.) While stating the black-letter law in its opinion, the trial court did not

provide any explanation of what facts were in dispute or why judgment as a matter of law was -

or was not - appropriate. (Id.) The trial court also did not apply the Ninth District's then-binding

law that an intentional tort against a public employer could not constitute an exception to

immunity. See generally Buck v. Reminderville, 9th Dist. No. 25272, 2010-Ohio-6497, 2010 WL

5551003 (Dec. 30, 2010) reconsidering Ninth District precedent and overruling Ellithorp v.

Barberton City School District Board of Education, 9th Dist. No. 18028, 1997 WL 416333 (July

9, 1997) and Dolis v. City of Tallmadge, 9th Dist. No. 21803, 2004 WL 1885348, 2004-Ohio-

4454 (Aug. 25, 2004).

2. Two Ninth District Judges Mistakenly Conclude that Ralston's Rape
Could Arise Out of Vacha's Employment Relationship

After oral argument in the present case, the Ninth District in Buck v. Reminderville

overruled its precedent and held for the first time that political subdivision immunity may not bar

a claim by the employee of a political subdivision against the political subdivision for its

allegedly intentionally tortious conduct. Id.

Although not explaining how Ralston's rape of Vacha may "arise out of the employment

relationship," the majority panel held that Vacha's claim "may constitute a claim within the
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scope of R.C. 2744.09(B)." (Op. at ¶ 23; Apx 12.) Ultimately, the majority affrrmed the trial

court's decision with regard to Vacha's intentional tort claim?

3. This Court Accepts Review

At the time the Ninth District rendered its decision in the present case, this Court had

accepted review of Sampson v. CMHA on the proposition of law: "R.C. 2744.09(B) does not

create an exception to political subdivision immunity for intentional tort claims alleged by a

public employee." 127 Ohio St.3d 1460, 938 N.E.2d 362, 2010-Ohio-6008. Subsequently, this

Court accepted the present case on that same issue, sua sponte ordered that this cause be held for

a decision in Sampson, and stayed the briefing schedule. Vacha v. N. Ridgeville, 129 Ohio St.3d

1487, 954 N.E.2d 661, 2011-Ohio-5129. The Court also consolidated the present case with the

City's appeal of the same proposition before the Court on a certified conflict. Id. After rendering

its decision in Sampson, this Court lifted the stay to adjudicate this controversy. Vacha v. N.

Ridgeville, 131 Ohio St.3d 1537, 966 N.E.2d 892, 2012-Ohio-2025. This case is now before this

Court for resolution.

III. LAW AND ARGUMENT

PROPOSITION OF LAW I: R.C. 2744.09(B) DOES NOT CREATE AN

EXCEPTION TO POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL

TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE.

Certified Conflict Question: DOES R.C. 2744.09 CREATE AN

EXCEPTION TO POLITICAL SUBDNISION IMMUNITY FOR

INTENTIONAL TORT CLAIMS ALLEGED BY A PUBLIC EMPLOYEE?

A. The City is immune without exception under R.C. 2744.02(A).

2 While not before this Court, the Ninth District unanimously reversed the trial court, in part, and
held that workers compensation immunity barred Vacha's negligent/reckless hiring/supervision

claims.
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Vacha's intentional tort claim is barred as a matter of law, unless the exemption contained

in R.C. 2744.09(B) applies. This Court has expressly held that an intentional tort is not an

exception to a City's immunity under R.C. 2744.02(A). Wilson v. Stark Cty. Dept. of Human

Serv. (1994), 70 Ohio St.3d 450, 2002-Ohio-6718, 639 N.E.2d 105 at ¶8(no exceptions to

immunity for intentional torts as a matter of law).

1. The R.C. 2744.09(B) exemption does not apply.

Ohio Rev. Code 2744.09(B) states that the Tort Liability Act does not apply to "Civil

actions by an employee ... against his political subdivision relative to any matter that arises

out of the employment relationship between the employee and the political subdivision.

[Emphasis added.]" The parties agree that Vacha's employer intentional tort is a "civil action."

Likewise, the parties agree that the City is a "political subdivision."

a. Ralston's rape was not "relative to any matter that arises out
of the employment relationship" between Vacha and the City.

This Court held that in the tort immunity context, the phrase "any matter that arises out of

the employment relationship" under R.C. 2744.09(B) means there must be "a causal connection

or a causal relationship between the claims raised by the employee and the employment

relationship." Sampson, syllabus at 2. The Court explained that there must be "a causal

connection between the subject matter of the civil action and the employment relationship." Id. at

¶16.

b. For there to be a causal connection under Sampson, the co-

worker/assailant's assault must be "calculated to facilitate or
promote the business" of the City in some way.

Ralston's rape of Vacha had no conceivable connection to the employment relationship or

facilitating the City's interests.
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To determine a public employer's entitlement to immunity from intentional tort claims by

its employee or whether a "causal relationship" exists under R.C. 2744.09(B), this Court should

apply common-law principles. These principles are in accord with the function of the Tort

Liability Act, the purpose of the Act, and the Sampson v. CMHA decision.

To demonstrate a "causal relationship" under Sampson, the behavior giving rise to the

tort must be "calculated to facilitate or promote the business for which the servant was employed

... ." See Byrd v. Faber, 57 Ohio St.3d 56, 58, 565 N.E.2d 584 (1991) (applying respondeat

superior principles to determine whether an employee's intentional tort can give rise to liability

of an employer), citing Little Miami RR. Co. v. Wetmore, 19 Ohio St. 110, 132 (1869). A "causal

relationship" will not exist when an employee, as in the present case, commits an intentional,

personally motivated attack that does not benefit the employer's interests. "[A]n intentional and

willful attack committed by an agent or employee, to vent his own spleen or malevolence against

the injured person, is a clear departure from his employment and his principal or employer is not

responsible therefor." Byrd, supra at 59, citing Vrabel v. Acri, 156 Ohio St. 467, 474, 103 N.E.2d

564, 568 (1952).

Ohio's Political Subdivision Tort Liability Act is the legal mechanism to determine

whether a political subdivision could be liable for the acts of its employees. Similarly, common-

law vicarious liability is the mechanism to determine whether a private employer could be held

liable for non-governmental employees. This Court's precedent on vicarious liability provides an

established, consistent way to interpret and apply Sampson's causation requirement about

whether political subdivisions could be held liable for the intentional torts of their employees.

The Legislature expressly designed the Tort Liability Act to limit liability, not expand the

liabilities and the duties of political subdivisions. Summerville v. Forest Park, 128 Ohio St.3d
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221, 943 N.E.2d 522, 2010-Ohio-6280 at ¶ 38. The Act does not provide a plaintiff who sues a

political subdivision with additional rights that did not exist at conunon law. In light of the Tort

Liability Act's unequivocal purpose to limit liability, the Legislature did not intend for a political

subdivision be subjected to liability under the Act when a private employer could not be held

liable for the same conduct. This would be a dissonant and absurd result because a political

subdivision that has the benefit of immunity could be liable for a claim in which a private

employer could not under the same circumstances. Under Byrd, supra, and its progeny, an

employer would not be liable for an employee's intentional tort unless the employee's act was

"calculated to facilitate or promote the business for which the servant was employed ... ." Based

on the purpose of the Tort Liability Act, it is impossible to believe that the Legislature intended

that immunity would not apply to a claim that could not impose liability on a private employer

who does not have the protections of the Act.

The analogous case law regarding vicarious liability embraces the case-by-case

determination that intermediate appellate courts must now make under Sampson. This Court in

Sampson v. CMHA refused to set forth a bright-line rule that an employer intentional tort could

never arise out of the employment relationship, as it did under workers' compensation cases.

Sampson at ¶ 16 (declining to apply workers' compensation principles to interpret the R.C.

2744.09(B) exemption because of the differing purposes of R.C. 4123.74 and Chapter 2744). In

contrast to the absolute rule in the workers' compensation context, this Court made clear that

determinations of whether a tort claim arises out of the employment relationship would be

determined on a case-by-case basis in the context of R.C. 2744.09(B). That is, the Court

determined that there must be a "causal relationship" between the subject matter of the claim and

the employment relationship. As demonstrated in Sampson, an intentional tort may arise out of
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the employment relationship in some circumstances, which do not exist in the present matter. In

Byrd, this Court similarly recognized that employers may be liable for the intentional torts of

their employees is some circumstances. The faimess of these rules -- to both plaintiffs and

defendants -- is illustrated in Byrd and in other cases, "for example, an employer might be liable

for an intentional tort if an employee injures a patron when removing her from the employer's

business premises or blocking her entry. The removal of patrons, who may be unruly, underage,

or otherwise ineligible to enter, is calculated to facilitate the peaceful and lawful operation of the

business. Consequently, an employer might be liable for an injury inflicted by an employee in

the course of removal of a patron." Byrd at 57-58. But in a circumstance like the present matter,

"the employer would not be liable if an employee physically assaulted a patron without

provocation." Id. at 58. Stated succinctly, "an employer is not liable for independent self-serving

acts of his employees which in no way facilitate or promote his business." Id. This is basic

common sense, as well as established precedent.

Under the circumstances and construing the facts most favorably to Vacha, Ralston's rape

as a matter of law does not arise out of the employment relationship. If the Legislature intended

to completely divest political subdivisions of all immunity for cases brought by employees of

political subdivisions, it could have easily done so. The exemption contained in R.C. 2744.09(B)

would have simply read that Chapter 2744 does not apply to: "Civil Actions brought by an

employee against his political subdivision employer." Rather, the Legislature provided that the

Chapter does not apply to "civil actions by an employee ... against his political subdivision

relative to any matter that arises out of the employment relationship between the employee and

the political subdivision." R.C. 2744.09(B); cf. R.C. 2744.09(A) and 09(B) (where the

Legislature made blanket exemptions for contract actions against political subdivisions or federal
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constitutional claims). Ralston's violent act was uniquely and blatantly unconnected to any

conceivable employment. Rather, it was in violation of his employment duties and City policy.

The R.C. 2744.09(B) exemption simply does not apply.

2. Ralston's rape of Vacha was not "calculated to facilitate or promote
the business" of the City.

Ralston was convicted and sentenced to four years in prison for Vacha's rape. It is

impossible to conclude that Ralston's attack "facilitated" or "promoted" the City's business in

any way -- in fact, the opposite is true. Vrabel, supra; Byrd, supra; see Benner v. Dooley, 9th

Dist. No. 99CA007448, 2000 WL 1072462 (Aug. 2, 2000)(sexual assault was not within scope

of employment); see also Stephens v. A-Able Rents Co., 101 Ohio App.3d 20, 654 N.E.2d 1315

(8th Dist. 1995)(felonious assault and attempted rape of customer was outside scope of

employment); see generally State v. Ralston, 9th Dist. No. 08CA009384, 2008-Ohio-6347, 2008

WL 5122127. Ralston's intentional attack on Vacha was a purely personal act of "malevolence

againsf' Vacha and an unequivocal departure from his employment as a helper at the treatment

plant.

A non-supervisor employee's rape of a co-worker presents an extreme act that bears no

relationship to one's employment as a matter of law. There is no relationship between a violent

sexual assault and Vacha's employment with the City. Charles Ralston's rape presented no

legitimate connection between Vacha's claims and her employment with the City of North

Ridgeville. The City does not promote or advocate violent acts between its employees. Such acts

are expressly prohibited. Certainly, the City did not hire Ralston to rape or assault his coworkers

or have any indication that this would occur. In fact before the attack occurred, Ralston and

Vacha had a social relationship and apparently got along well both inside and outside of the

workplace.
12



3. The Sampson facts are dramatically different from the facts here.

While reasonable minds could differ with regard to whether the Sampson plaintiffs

claims arose out of his employment relationship, it is impossible to conclude that Ralston's rape

of Vacha had any relation to Vacha's employment with the City. Unlike the instant case,

Sampson presented a strong employment connection between the plaintiffs claims and the

employment relationship; the Sampson employer's conduct was facilitating its interests when it

investigated, arrested and terminated the employee.

In Sampson, the Cuyahoga Metropolitan Housing Authority (CMHA) employed plaintiff

Darrel Sampson in its maintenance department. CMHA conducted an internal investigation

regarding several employees' alleged misuse of CMHA gasoline cards. After the investigation,

CMHA directed Sampson and others to one of its warehouses during a work day. CMHA police

arrested Sampson and several others during a highly publicized employee meeting. CMHA

placed Sampson on paid administrative leave. After being charged and indicted by a grand jury

for felony theft and misuse of credit cards, Sampson was terminated by CMHA.

The criminal charges were ultimately dismissed against Sampson. Sampson went to

arbitration to be reinstated to his position with CMHA. The arbitrator ultimately concluded that

there was no evidence supporting allegations of theft and ordered that Sampson be reinstated.

CMHA reinstated Sampson. But Sampson contended that upon his return the atmosphere was no

longer tolerable, and he resigned.

Sampson sued CMHA raising various intentional tort and negligence claims arising out

of his arrest. The Eighth District concluded that the R.C. 2744.09(B) exemption prevented

CMHA from raising immunity. Ultimately, in a divided en banc decision, the Eighth District

affirmed that finding. This Court affirmed and reasoned that in the tort immunity context, the
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phrase "any matter that arises out of the employment relationship" "requires only a causal

connection between the subject matter of the civil action and the employment relationship." (Id.

at¶16.)

The Sampson facts presented an example of a close connection between the subject

matter of the claim and that plaintiffs employment relationship with the political subdivision.

This Court determined that there were genuine issues of material fact about whether Sampson's

claim arose out of his employment relationship. The Court noted that the alleged tort arose from

an accusation by the employer that the employee had stolen from the employer by using

company credit cards for personal needs. These allegations were in the context of Sampson's

duties as a plumber; the investigation was conducted entirely by CMHA police; and the arrest

occurred during a CMHA-called mandatory meeting as part of a regular work day. The Court

also noted that there was evidence that his arrest was publicized by CMHA through subsequent

press releases and press conferences. The Court concluded that based on these facts, among

others, reasonable minds could conclude that Sampson's civil action arose from the employment

relationship and therefore was excepted from immunity under R.C. 2744.09(B).

The instant facts present a stark contrast to Sampson.

Ralston raped Vacha. Ralston's act bears no relationship between Vacha's claims and her

employment with the City. Rather, Ralston's conduct was in violation of City policy and law.

The present facts are a compelling contrast to the Sampson facts in every material way. In

Sampson, the employer investigated the employee's fraudulent use of a company credit card,

which the employee was allegedly using for his own personal vehicle. After its investigation, the

Sampson employer orchestrated the plaintiffs arrest in front of several hundred co-employees to

make a workplace example of what not to do at work. The plaintiffs intentional tort claims arose

14



directly from the CMHA's arrest, which promoted the employer's interests. Here, Vacha's claim

arose directly from Ralston's serious, violent criminal conduct that did not promote the

employer's interests in any conceivable way.

In the present case, the City did not know the rape was occurring and certainly did not

orchestrate Ralston's violent rape of Vacha. Ralston and Vacha had worked together for almost

two years without any remotely similar incident. Ralston did not have any history of violence

with anyone at the treatment plant. Here, the City had no idea of Ralston's conduct until after it

happened. In Sampson, the employer had its own law enforcement that investigated and arrested

the plaintiff. The plaintiff-employee apparently did nothing wrong, yet the employer

investigated, arrested, and terminated him. In Sampson, the plaintiff-employee's legal claims

were about what the employer did to him. In the present case, Vacha's claims are instead related

to what Ralston did to her. They do not arise out of Vacha's employment with the City; they arise

out of her relationship with Ralston, whose violent outburst did not facilitate the City's interests.

4. A physical assault between co-workers does not constitute a claim that
"arises out of the employment relationship" under R.C. 2744.09(B).

In Moya v. DeClemente, the Eighth District applied the Sampson standard in case that is

analogous to the present dispute where a plaintiff-employee's claims arose out of the intentional

misconduct of a coworker. Moya v. DeClemente, 8th Dist. No. 96733, 2011-Ohio-5843, 2011

WL 5506081. In Moya, two teachers employed by the school district got into a verbal and

physical dispute. Moya, the plaintiff-employee, alleged that her co-worker, DeClemente, entered

her classroom and "began to verbally abuse her and to loudly criticize her teaching abilities in

front of the students." Moya responded by telling DeClemente to "go ahead and file his

grievance," at which point he "physically assaulted" her, "striking her on the shoulder and
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causing injury." Based on this incident, Moya asserted that the school district was liable for

DeClemente's misconduct.

After the trial court granted dismissal in favor of the school district on immunity grounds,

Moya appealed, challenging the trial court's application of immunity that she believed did not

apply under R.C. 2744.09. Specifically, Moya argued that her "claims are fully excepted from

immunity because they are causally connected to her employment and. therefore constitute an

exception to immunity under R.C. 2744.09(B)." Id. at ¶ 15. The Eighth District rejected Moya's

claim. The court reasoned tha "Moya's claims arise out of alleged misconduct of a fellow

teacher. There are no factual allegations demonstrating that the school district orchestrated such

conduct. Moreover, the allegations of the complaint fail to establish that Moya's claims arise out

of her employment relationship with the school district. Instead, the claims arise out of Moya's

relationship with DeClemente. We therefore do not find R.C. 2744.09(B) or Sampson to be

controlling." Id. at ¶ 17.

Moya is far less clear cut than this case, but is analogous to the present case. Here, the

City did not promote or condone Ralston's rape of any co-worker. No reasonable person could

conclude that the position of helper at the treatment plant contemplated sexual violence or

violence of any kind. Likewise, the position of a teacher who educates children does not

contemplate violence. In no way did the assailant-teacher's "intentional and willful attack"

"facilitate or promote [the district's] business." The Eighth District properly concluded that

Moya's claims as a matter of law did not "arise out of her employment relationship with the

school district" but "instead ... arise out of Moya's relationship with DeClemente." This Court

should hold that the Tort Liability Act applies. Sampson, supra; Moya, supra; see Zieber v.

Heffelfinger, 5th Dist. No. 08CA0042, 2009-Ohio-1227, 2009 WL 695533 (plaintiffs injuries
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resulting from the co-worker's intentional assault had nothing to do with her job responsibilities

and was not subject to R.C. 2744.09(B)); see also Villa v. Village ofElmore, 6th Dist. No. L-05-

1058, 2005-Ohio-6649, 2005 WL 3440787 (plaintiffs injuries resulting from fonner public

employer's disclosure of records about the employee had nothing to do with job responsibilities);

see also Coats v. Columbus, 10th Dist. No. 06AP-681, 2007-Ohio-761, 2007 WL 549462

(finding that R.C. 2744.09(B) does not apply and finding that intervening suicide breaks

causation).

B. The legislative policy of the Tort Liability Act supports that the R.C.
2744.09(B) exemption does not apply.

The policy of the Tort Liability Act guides the determination of whether an employee's

unexpected and violent rape of another employee arises out of the employment relationship.

The General Assembly is the final authority on public policy and intended to exclude

political subdivisions from intentional tort claims that do not arise out of the employment

relationship with the purpose to preserve "`the fiscal integrity of political subdivisions.' "

Hubbell v. Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839, 873 N.E.2d 878, ¶ 23 quoting Wilson v.

Stark Cty. Dept. of Human Servs. ( 1994), 70 Ohio St.3d 450, 453, 639 N.E.2d 105. The Ninth

District's decision frustrates that policy and common sense by forcing the City to defend a claim

that has no legitimate connection to the employment relationship.

The Legislature would not countenance divesting a political subdivision of immunity for

the rape of an employee against another employee. Rape is an act that is unrelated to any

occupation or relationship to the employer or employment relationship. A rape presents an act

that is uniquely unconnected to any conceivable employment relationship. In the present case

and construing the facts most favorably to Vacha, the Act applies and the City is immune.

Ralston's attack has nothing to do with Vacha's employment relationship with the City.
17



IV. CONCLUSION

This Court must reverse and should grant judgment as a matter of law in favor of the City

of North Ridgeville.
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DECISION AND JOURNAL BNTR.Y

Per Curiam.

{¶1} Appellant,.the city of North Ridgeville, appeals from a judgment of the Lorain

County Court of Conunon'Pleas that den.ied its motion for suiiwiary judgment on its defense that

it was umuune from civil liability to its former employee, Lisa Vacha. This Court afflrms in part

and reverses in part.

I.

{li 2} On June 2, 2006, Lisa Vacha was raped by a coworker, Charles Ralston, while she

was working a shift with him at the French Creek Wastewater Treatment Plant, which is owned

and operated by the city of North Ridgeville. Shortly after the incident, Vacha applied for

worker's compensation benefits, seeking recovery for the physical and psychological injutxes

that she sustained in the attack. Although the specific details of her worker's compensation

claim are not clear from the record, Vacha's application was approved and she was granted

permanent total disability benefits.
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{13} Vacha later filed this action against the city, alleging that it was liable for her

injuries that resutted froin the rape, on theories that included vioarious liability, negligent .and

reckless hiring and supervision of Ralston, and that the city c.onunitted an employer intentional

tort by employing Ratston. The city eventually moved for suiinnary judgment on ali of Vacha's

claims. It asserted, among other,,things, that it was entitled to immunity under R.C. 4123.74

and/or R.C. 2744.02. Although the trial court granted the city summ.ary judgment on Vacha's

claims for vicarious liability, it denied the city's motion for sumrnary judgment on her rem.aining

claims. The trial eourt found that there were genuine issues of material fact on those claims,

implicitly rejecting the city's inunuinity defenses. Pursuant to R.C. 2744.02(C), the city appealed

the trial court's denial of its immunity defenses, raising two assignments of error.

II.

ASSIGNMENT OF ERROR I

"THE I,OWHR COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 4123 "

{¶4} The city's fnat assigntnent of error is that the trial court erred in denying its

motion for summary judgment on Vacha's remaining claims because it was entitled to

inununity under R.C. 4123.74, tvhich _provides that worker's compensation is an employee's

exclusive remedy against her employer for workplace injuries.. For ease of discussion, this

Court will address Vacha's claims based on the city's alleged negligence and recklessness

separately from her employer intentional tort claim.

Negligent and Reckless Hiring and Supervision

{¶5} The city first argued that it was immune from Iiability for Vacha's claims for

negligent and recldess hiring and supervision of Ralston. R.C. 4123.74.provides that employers
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-who are in full compliance with their:vhiiigation tflpary worker's compenaation presniums "shall

not be liable to. respond in damagas" for ".any in;jury '^ s* received or contracted by any

employea in the .course of or arising out af•his employment[.J" The statate is a codifipat,itan of

the principle set forth in Section 35, Article II of the Ohio Constitataan that worker's

compensation benefits will be an employee's exclusive renedy against her employer for

workplace injuries and provides, in part:

"Such compensation shall be in lieµ of all other rights to **°k dexqages, fbr such

*** injuries *** and any employer who pays the premium or cocnpensation

provided by law s** sh"all not be liable to respond in damages at common law or

by statute for such *** injuries[.]"

{16} The philosophy behind the exclusivity of the worker's compensation system is to

balance the competing interests of employer and employee "`whereby employees relinquish

their common law remedy and accept lower benefit levels coupled with the greater assurance of

recovery and employers give up their common law defenses and are protected from unlim.ited

liability."' Bunger v. Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoting Blankenship v.

Cincinnati lfIlacron Chemicals, Inc. (1982), 69 Ohio St.2d 608, 614.

{17} At the time Vacha was assaulted by Ralston, R.C. 4123.01(C) defined the tarm

"injury" for purposes of the worker's compensation act to include: "any injury *** received in

the course of, and arisi,ng opt of, the injured employee's employment." It farther provided that

"`[i]njury" does not include ***[p]sychiatric conditions except where the conditions have arisen

from an injury or occupational disease[.]" The Ohio Supreme Court has repeatedly construed

this provision to mean that a psychiatric condition does not constitute a compensable "injury"

under the worker's compensation system unless it aceompatries a physical injury. See, e.g.,

McCrone v. Bonk One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint Co. (1991), 61 Ohio St.3d 486.
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{ jf8} To support its motion for summary judgment under R.C. 4123.74, the city pointed

to evidence that it was in fitll compliance with the payments of its worker's compez,sation

premiums and that Vacha had sustained an "injury" within the meaning of the worker's

compensation act because ahe had applied for worker's compensation benefits and her claim

had been approved. It specifically pointed to evidence that the sexual assault bad caused Vacha

to sustain both physical and psychological injuries, that she applied for worker's compensation

benefits for those injuries, that her worker's compensat'ion claim had been approved, and that

she was receiving permanent total disability benefits. Vacha admitted in her answers to

interrogatories and when deposed by defense counsel that she had sustained physical injuries

during the rape that included bruises, muscle soreness, chipped teeth, and an injured right

shoulder. She testified that, after the rape, she "was so sore that [she] was bedridden for four

days" and that she had her shoulder x-rayed five days after the rape because she tlaought that

Ralston had dislocated it. Vacha £urther explained that she had been regularly seeing a

psychologist and a psychiatrist, who had prescribed an antidepressant and sleep aid, and that all

of those expenses are covered by her worker's compensatioin benefits.

{¶9j In opposition to the city's motion for summary judgment, Vacba did not dispute

that the city was in full compliance with the payments of its worker's compensation prenLiums

or that her worker's compensation claim had been approved for her to receive permanent total

disability benefits for her injuries. Instead, she made a legal argument that her injury was not an

"injury" as that term is defined in R.C. 4123.01(C)(1). She did not argue that her worker's

compensation claim had been wrongly decided, however, nor did she cite any legal autbority for

the undertying premise of her argument that the.same injury could fall within this definition for

purposes of qualifying for worker's compensation benefits but outside of it for purposes of her
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employer',s immunity for.oivll suits. Tiiere is-but one:dcfinition o£"injury" in. R:C::Chapter

4123; if an employee's "injury" is compensable witbin the workers' compensation syst,eiu,, the

employer.as•consequentty, iimnune feoni a civil• action by the.employee fdt n41Lgently or

i

recklessly causing the injur,y. ' '

{¶x0}. Vacba relied primaril.y on distinguishable case law such as Kerans, supra, in

wbich the Court found that R.C. 4123.74 did not bar Kerans' civil claixn against:her employer

because she had sustained a purely psychological injury that did not qualify for workers'

compensation benefits. 61 Obio St.3d at 488-489.1 The Kerans court emphasized that

employees who suffer purely psychological injuries caused by their employers' negligence
,.

would be left without any remedy if their oaly rooourse were the workers' oompensation system

for which they do not qualify:

"[]]n order for this court to find that the workers' compensation statute provides
the exclusive remedy for appellant's injury, we must find that it is theoreticaliy
possible for her to recover under the statute, i.e., that she has suffered the type of
injury which is compensable underthe statute." (Ilmphasis sic;) 61 Ohio St.3d at

431, fn.2.

{¶11} Likewise, in Bunger, 82 Ohio St.3d at 465, it was critical to the court's decision
- ... ..P... . _. _ ... .

that Bunger's workers' compensation.claim for purely psychological injuries had been denied

because there had been no physical; compensable "5njury" under R.C. 4123.01:(C). Because the

injuries sustained by Bunger and Kerans did not satisfy the definition of "injury" under R.C.

4123.01(C)(1), those employees did not qualify for workers' compensation benefits and,

I Although Yacaha also relied on Frewitt v. Atexson Servs., Inc., 12th Dist. No. 2007-09-218,

2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of

this Court. See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejeotingithe argumeqt that an
"injury" must be accidental to qualify for workers' compensation benefits, the basic premise of

the Prewit#. deeision).
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therefore, R.C. 412334 did not provide their employers with inununity from their civi) actions

for damages.

{112} Those employers. were not innnune from liability for the employees' injuries

because the injtiu•ies were not compensable within the workers' compensation system:

"If a psychological injury is not an injury according to the statutory defrxiition of
`injury,' then it is not among the class of injuries from which employers are
inun.une from suit. Any other interpretation is nonsensical, and leads to an
untenable position that is unfair to employees." 82 Ohio St.3d at 465.

{113} Conversely, if an employee's "injury" does qualify for workers' compensation

coverage, that remedy is exclusive and the employer is immune from civil action liability arising

out of an allegation that the employer was negligent or reckless in causing the employee's injury.

That is the only reasonable interpretation of the language of R.C. 4123.74 and 4123.01(C) and

any other interpratation would be unfair to the employer in the overall balance of competing

interests in the workers' compensation system.

{114} Because it was not disputed that Vacha's injuries qualified for compensation

under the workers' compensation system and that she was, in fact, receiving permanent total

disability benefits, there was no genuine issue of material fact that the city was immune from

Vacha's claims for negligent and reckless hiring and supervision of Ralston. 7lrerefore, the trial

court erred in denying the city's motion for summary judgment under R.C. 4123.74 on those

claims.

Employer Intentional Tort Claim

{115} The city coneeded that an employee's claim for an employer intentional tort does

not ocour in the course of or arise out of employment and, therefore, is not barred by R.C.

4123.74. See, e.g., Brady v. Safety Kleen Corp. (1991), 61 Ohio St.3d 624, paragraph one of the

syllabus, approving and following Blankenship v. Cincinnati Milacron Chemicals, Inc. (1982),
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69 ^Ohiri St2d 608. Tt •argued in its, summary judgment mo.fion, however, that: Vacha could not

prove that the city committed an employer intentional tort, citang the commonlaw.standard.set

forth in Fyffe v. Jeno's, Inc. (1991,̂ f,`59 Ollio W.34.115.' T7ae trial court found that there were

genuine issues of material fact as to whether Vacha could establish a common.law employer

intentional tort claim against the city.

{¶16} On appeal, the city does not argoe that the trial court wrongly deteiinined that

there were factual isSties under the common law intentional tort standard. Instead, it argues that
.. . .. ... .. . .:.1 :1[. . ..

this Court should apply the more stringent standard for establishing an employer intentional tort

set forth in R C. 2745.01; becaus8, since the trial court ruled on the summary judgerient motions,

the Ohio Supreme Court held that the statute is e6nstitational. See Ktth2inslti v. Metdl &'14 <re

Prods. Co.; 125 Ohio St:3d 250, 2010-Ohio-1027.

{4117} Although the current version of R.C. 2745.01 was in effect at the tiine of Vacha's

injury, and it had not been declared unconstitutional by this appellate court, the city did not

mention R.C. 2745.01 in its motion for summary judgment. The trial court had no authority to

grant sunonary judgment on a ground that the city failed to raise in its motion for surrunary

judgment. See Smith v. Ruy Esser ,& Sons, Inc., 9th Dist. No. 1 oCA009798, 2011-Ohio-1529, at

¶14-17 (fully addresaing the impropriety of a defendant raising the statutory standard for the first

time in its sutnm.ary judgment reply brief). Therefore, the city has failed to demonstrate that the

trial court erred in denying it summary judgment on Vacha's employer intentional tort claim.

{118} The city's fi.rst assigtunent of error is sustained insofar as it challenges the trial

court's denial of its motion. for summary judgment on Vacha's claims for the negligent and

reckless hiring, employment, and supervision of Ralston, as alleged in counts two and four of her

amended complaint. To the extent that the city challenges the denial of summary judgment on

Apx. 10
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Vacha's employer intentional tort claim, as alleged in count five of her complaint, the frst

assigoment of orror is overruled.

ASSIGNMENT OF ERROR II

"THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744."

{¶19} The city also argues that the trial oourt erred in denying its motion for sununary

judgment on Vacha's employer intentional tort claim because it was entitled to immunity under

R.C. 2744.02. Aocording to the city, it is immune from civil actions seeking to recover damages,

except as provided in R.C. 2744.02(B), none of which apply here. Vacha responded in

opposition to the summary judgment motion and argued, among other things, that R,C.

2744,09(B) explicitly provides that R.C. Chapter 2744 political subdivision tort immunity does

not apply to "[c]ivil actions byan employee *** against his political subdivision relative to any

matter that arises out of the employmant relationship between the employee and the political

subdivision[.p'

{120}- The city maintained that, as a matter of law, the "civil actions" that are within the

scope of R,C. 2744.09(B) do not include employer intentional torts. It relied on a line of cases

including Eilithorp v. Barberton City School Dist,, Bd of.Edn, (July 9, 1997), 9th Tlist, No.

18029, in which this Court held that an employer intentional tort claim does nbt fall within R.C.

2744.09(B) because "[a]n employer's intentional tort against an employee does not arise out of

the employment relationship, but occurs outside of the saope of employment ", Id., citing Brady,

61 Ohio St.3d at paragraph one of the syllabus.

{121} Since Ellithorp was decided, the Ohio Supreme Court decided Penn Traffic Co. v.

AItJ Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in which it determined that an employer's
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intentionallorts fall within an exciusion:in the. employer's xomrnercial gener.al liability insuranoe

policy for injnries to an,employae that arise out of or in the course of employment. Id. at ¶3 $ and

42. During>its examination of this;policy:exclusion; the..eourt distinguished its r.ea oning from

Brady, Blanken,shfp, and other worker's compensation cases about whether employer intentional

torts occur within the scope of the employment relationship and/or arise out of or in the course of

employment,.emphasizing the significance that those decisions arose within the context of the

worker's compensation system. Id. at¶39-40.

{¶22} After the Ohio Supreme Court decided Penn Traffic, this Court was asked to

reexamine its Ellithorp decision. See Buck v. Retninderville, 9th Dist No. 25272, 2010-Ohio-

6497. In Buck, at ¶16,. tbis. :CourE .expTicitly .ovema.led Ellithorp to the exteat that it held that a.

political subdivision einployer's intentional tort can.never be subject to the invnunity exclusion

of R.C. 2744.09(B). This Court concluded "that a claim by the employee of a politioal

subdivision against the political subdivision for its intentionally tortious conduct may eonstitute a

`civil action[ ]***•relative to any matterthatarises out of the employment relationslt.ip between

the employee and the political subdivision' under Seation 2744.09(B)." Id. at ¶10.

{123} Because Vacha's employer intentional tort claim may constitute a claim within

the soope of R.C. 2744.09(B), the city failed to establish that it was entitled to sumrnary

judgment on that claim based on the immunity provisions of ILC. Chapter 2744. Consequently,

the trial court did nbt<:err•.in denxing4t,summary judgment on that basis. The city's second

assigument of error is overraled.

{124} The city's first assignment of error is sustained to the extent it challenges the trial

court's denial of its motion for summary judgment on Vacha's claims for negligent and reckless
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biring and supervision of R.alston. The remainder of its first assignment of error, as well as its

secopd assignment of erxor, are overruled. The judgment of the I:orain County Couirt of

Common Pleas is af5rmed in part and reversed in part and the cause is remanded for further

proceedings consistent with this opinion.

Judgment affirmed in part,
reversed in part,

and cause remanded.

There were reasonable grounds for this appeal.

We order that a speoial mandate issue out of this Court, directing the Court of Conv.non

Pleas, County of I.orain, Stite of Ohio, to carry this judgment into execution. A certified copy of

this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to both parties equally.

CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P. J.
BELFANCE, J.
CO C
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CARR, J.
CONCURSIN PAR7 ANDDISSEWS IN PuT. SAYING:

1125} I respectfully dissent from the majority's conclusion that Vacha's employer

intentional tort claim may fall within the scope of R.C. 2744.09(B) and that, therefore, the city

was not entitled to summary judgment under the immunity provisions of R.C. Chapter 2744. As

I stated in my dissenting opinion in Buck v. Reminderville, 9th Dist, No. 25272, 2010-Ohi.o-6497,

at ¶I8,1 believe that political subdivisions are immune from employer intentional tort cleims, as

held by this Court in Ellithorp v. Barberton City School Dist. Bd. ofEd'rz (July 9, 1997), 9th Dist.

No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Oliio-4454, at ¶ 6.. For that

reason, I would sustain the city's second assignment of error. I concur in the remainder of the

majority opinion.

APPEARANCES:

JOHN T. MCCLANDRICIR, JAMES A. CLIMER, and FRANK H. SCIALDONE, Attorneys at

Law, for Appellant.

ANDREW CRITES, Law Director, for Appellant.

JOHN HILDERBRAND, SR., Attorney at Law, for Appellee.

^ ^^. ^^^,

1^I1 '^ ^, Gl vt",

Apx. 14



OKIGllNAL

IN THE SUPREME COURT OF OHIO
CASE NO.

Appeal from the Court of Appeals
Ninth Appellate District

Lorain County, Ohio
Case No. 10CA009750

LISA VACHA

Plaintiff-Appellee

v.

CITY OF NORTH RIDGEVILLE, et al.,

Defen,dants-Appellants

11--1a50

NOTICE OF APPEAL OF DEFENDANTIAPPELLANT
CITY OF NORTH RIDGEVILLE

JOHN T. MCLANDRICH (0021494)
JAMES A. CLIMER (0001532)

JOHN
John

HILDEBRAND,
P. Hildebrand Co.,

SR. (00
LPA

25124)

FRANK H. SCIALDONE (0075179) 21430 Lorain Road
Mazanec, Raskin & Ryder Co., L.P.A. Fairview Park, OH 44126
100 Franklin's Row (440) 333-3100
34305 Solon Road
Cleveland, OH 44139

(440)
Email

333-8992 -Fax
: legal'aok(cr_̂,aol.com

(440) 248-7906
(440) 248-8861 -Fax Counsel for Plaintiff/AppeIlee
Email: jmclandrioha Iaw.com

j climer&^mrrlaw com
fscial.done ,mrrlaw.com

Counsel for Defendant/Appellant
City 6f North Ridgeville

7suPRCELME

22 2014

pF COURT
OUR7 OF OHIO

J

JUN 22 z011

CLERK OF COUR:T
SUPREME COURT OF OHIO

Apx. 15



Pursuant to Supreme Court Ru3e II § 2(A)(3), AppellantlDefendant City of North

Ridgeville, hereby gives notice of appeal to the Supreme Court of Ohio from the Ninth District

Court of Appeals' May 23, 2011 decision and judgment entry. A copy of the court of appeals

decision is attached to this Notice. (See Ex. "A.")

This case raises a substantial constitutional question and is one of public or great general

interest.

JOHN T. Iv1CLAND CH (0021494)
JAIvtES A: GL (0001532)
FRANK H. SCIALDONE (0075179)
100 Franklin's Row
34305 Solon Road
Cleveland, OH 44139
(440) 248-7906
(440).248-8861- Fax

Email: imclandrich4mrrlaw com
iclimer a mrrlaw.com
fscialdoneQ.mfrlaw.com

Counsel for DefendantlAppellant City of North Ridgeville

2

Apx. 16



CER'I'IFICATE OF SERVICE

A copy of the foregoing Notice of Appeal was served June 21, 2011 by depositing same

in flrst=ciass United States mail, postage prepaid, to the follawing:

John Hiidebrand, Sr., Esq.
John P. Hildebrand Co., LPA
21430 Lorain Road
Fairview Park, OH 44126

Charles Ralston, A543443
Grafton Correctional Instdtution
2500 South Avon Belden Road
Grafton, OH 44044

Attorney for Plaintiff/Appellee Lisa V^ Defendant Pro Se
--^,.

JOHN ZAICLAI$1SRICH (0021494)
JAMES A. CLIMER (0001532)
FRANK H. SCIALDONS (0075179)

Counsel for Defendant/Appellant City of North Ridgeville

3

Apx. 17



COt^ RT OF APPEALS
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LISA V?.C1It-1
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NORTH RIQGfiV1LLE, OHIO (CITY OF),
et al.

AppeUauts

Dated: May 23, 2011

' I;NTI?RED IN TII$
i COTJRT OF COMIMON PI.LAS

COUNTY OF LO1tA.IN, OHIO
CASR No. 08CSI156999

CL ION AND JOURNAL BNTItI' .

Per Curiam.

{¶lJ .Appellant, the city of Nortb. Ridgeville, appeals from a judgmant of the Lorain

Cowtq Coutt of ComrriorYPleas that denied its motion for surivnary judgmeatt on its defense that

it was imunune from ci.vil liability t,o its former em.ployee, Lisa Vaoha.. T4us Court affinns in part

and re'verses in part,

I.

2} On Tuue 2, 2Wd, Lisa Vaclia was raped by a coworker, Charles Aalston, while she

was working a shift with him at the French Creek Wastewater Treatment Plant, which is owned

and operated by the city of Nortb. Ridgeville. Sho.xtly a1Yer the ineidemt, Vacha applied for

worker's coznpensation benefits, seeking recovery for the physieal and psychological injuraes

that she sustained in the attack. Although the specifie details of her worker's compensation

claim are not clear from the record, Vacha's application was approved and she was granted

penuanenttotal disability benefi.ts.
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{1[3} Vacha later. filed tbis action against the city, alleging that it was liable for bar

injuries that resalted itoin the rape, on thaoriesthat included vioarious liability, negligent aind

reckless hiring and sapervigion of Ralston, and that the city committed an employer intentional

tort by employing Ralston• The city evemtually moved for suuomary judgtnent on all of Vacha's

claims. It asserted, mnong vftr;things, that it was entitled to immunity under R.C. 4123.74

and%r R.C. 2744.02. Although the teial court gran.ted the city summary judgment on Vacha's

claims for vicarious liability, It denied the city's motion for stunmary judgment on her remaining

claims. The trial court found that there were genuine issues of material fact on those claims,

implicitly rejeoting the city's immanity defenses. Pursuant to R.C. 2744.02(C), the city appealed

the tdal court's denial of lts irnmunity defenses, raising two assignmen.ts of error.

Il.

A SSTGNMEri"f OF ERROR I

"THE LOWER COURT ERRED WHEN IT DENiBD THE APPELLANT/CTPY
OF NORTH RIDi3.EVILLE THE BENEFTI' 4F IIv11b1UNITY UNDER R.C.
CHAPTER 4123."

{14} The city's first assignment of error is that the trial oourt erred in denying its

motion for summary judgment on Vacha's remaining claims because it was entitled to

immunity under R.C. 4123.74, wliich _provides tbat .worker's compensation is an employee's

exclusive remedy against her employer for workplaae injuries.. For ease of discussion, this

Court will address Va.cha's olainas based on the city's alleged negligenoe. and recklessness

separately from her employer intentional tort claim.

Negligent and Reoldess Hiring and 9upervision

{15} The city first argued that it was irmnune frrom flability for Vacha's claims for

negligent and reoidess hiring and supervision of Ralston: R,C. 4123.74.proyides that employers
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who are in full ecmpliapce with their:04atio1ft to.pay worlcer's compen.sati.on premiums "shall

not be liable to. respond in dama$es" for "anyi'n^.ury:*** received,or coatraoEed by any

employee in the course of or arising out o£4lis amlflcyment[.J" The statute is a czrdifipation of

the .principle set forth in Section 35, Article II af the Oluo Constitntian tliat worker's

corapensation benefits will be an emplcyee's exclusive remedy against her employer for

worlcplace injuries and provides, in part:

"Surlt cornpensation shail be in liep of all other rights to ^** danua8es, tor such .,.
*** injuries *** and any employer who pays the premium or compensation
provided by law *** sh4+11 not be;fiable to respond in d0na80s at coa}mon law or
by statute for snah *** injuriest.]"

{16J The philosophy behind the exclusivity of the workei's compensation system is to

balanoe the competing interests of employer and employse "`whereby employees relinquish

their convnonlaw remedy and acoept lower benefit levels coupled with the greater assurance of

recovery and employers give up their common law defenses and are protected ftom unlirnited

liability."' Bunger v, Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoting Blankenshtp v.

Cincinnati Milacron Chenrioals, Inc. (1982), 69 Ohio St.2d 608, 614.

{¶ 7} At the tirne Uaaha was assaulted by Ralston, R.C. 4123.01(C) def;ned the tez.lu

"injur9" for purposes of the worker's eempensation act to include: "any injnry r*'" reoeived in

the cow'se of, au.d arising out of, the injured employee!s employment." It further provided that

w[i]njury" does not include ***[p]syohiatric ooanditions ex.cept where the conditions have arisen

from an injury or occupational diseasc[,]" The Ohio Supreme Court has repeatedly constnzed

this provision to mean that a psychiatcie condition does not constitute a cornpenseble "Snjm'y"

pnder the worker's compensation system unless it accampa;pies a physical injury. See, e.g.,

.MeGYone v. aank One Corp., 107 Ohio St.3d 272, 2005-Obio-6505, at paragraph one of the

syllabus; Kerans v. Porter Patnt Co. (1991), 61 Ohio St.3d 486.
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To sapport its motion for swiunacy judgment under R.C. 4123.74, the city pointed

fo evidence that it was in fall coinpliance with the payments of its worker's compensation

premituns and that Vacha had sustained an "injuty" within the trieaning of the worker's

compensation aat because s'he had applied for wotker's contpensation benefits and her claim

had been approved. It speoifioally pointed to evidence that the sexual assault had caused Vacha

to sustain both physical and psychological injuries, that she appTied for worker's compensation

benefits for those injuries, that her worker's cornpensation claim had been approved, and that

she was receiving permanent total disability benefits. Vaoha admitted in her anawers to

interroga.tories and wheft deposed by defense counsel that she had sustained physical injuries

during the rape that include.d bruises, muscle soreness, chipped teeth, and an injured right

shoulder. She testified that, after the rape, she "was so sore that [she] was bedridden for four

days" and that she had her shoulder x-rayed five days after the rape because she thought that

Ralston had dislocated it. Vacha further explained that she had been regularly seeing a

. psychologist and a psychiatrist, who had presoribed an antidepressant and sleep aid, and that all

of those expenses are covered by her worker's compansation benefits.

{¶9} In opposition to the city's motion for summary judgmont, Vacha did not dispute

that the city was in feill compliance with the paym.ep.ts of its worker's compensation premiu,ras

or that her worker's oompeasatioa claim had been approved for her to receive permanent total

disabilitybenefits for her injuries. Instead, she made a lagal argument that her injury was not an

"injnry" as that tenm is defined in R.C. 4123.01(C)(1). She did not argue that her worker's

compensation claim had been wrongly decided, however, nor did she cite any legal autlmrity for

the underlying premise of her argienent tbat the samee injury could Edl within this definition for

purposes of qualifying for woxker's compensation benefits but outside of it for purposes of her
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.employer'e immunity for alwvl siuts. There ?s-but oneldefinition ed'r"ir4ury" in RrC.:: Chaptec

4123; if su amployee's. "in.jury" is coui.pensable within the workers' compeusationsystem., the

employer as conseq uentty-immune feom a civll• action by the.ezriployee fo{ n*%gently or

recklessly causiag the injuty.

{1[10}. V.acba relied primarily on distinguisliable case law such as Kerans, supra, in

wlrich the Court found that.R.C. 4123.74 did not bar Kerans' civil claim against:her employer

because she had sustained a purely. psychological injury that did not quaiify for workers'

compensatim benefits. 61 Ohio St.3d at 488-489.1 The Kerans eourt emphasiz,ed tba't

employees who wffer purely psychological i-QJuties caused by thaix ®mploye.rs° negli$enee
^

would be leit without any xem edy if their only recourse were the wor4cers' compen.sation system

for which they do not qualify:

"[I]n order for this court to find that the workers' connpensation statute provides
the exclusiva remedy for appcllant'.s injury, we must find that it istheoretically
possible for ber to recover under the statute, i. e., that she has suffered the type of

iajury which is compensable under the statute." (Emphasis sic.)` 61 Obio St.3d at

431, ffi.2.

{¶11} Likewise, in .8unger, 82 Ohio St.3d at 465, it was critieal to the court's decision
,. .. ..

tbat Bunger's woxkers' eoinpensationclainn for purely psychologtoal injuries had been denied

because ibare had been n(i physical; oompensable.'9njury" under R.C. •4123.01<C). Because the

injuries sustained by Bunger and Kerans did not satisfy the definition of "injury'° under R.C.

4123.01(C)(1), those employees did not qualify for workers' compensati.on benefits and,

I Altl^aagla Vaoaha also relied on Prewitt v. .fldeaxon ,Servs., 1'nc., 12th l7ist. ATo. 2007-09-218,

2008-Ohio-4306, we are not pezsuaded by its reasoning, which is at odds with a prior decision of

this Court. SeeZ>uo v Caao, 9th l0.ist. No. 23310, 2007-Ohio-459 (rejectingdhe argtumient that an

'Ynjuay" must be aceidental to qnalify for workers' corn.ponsation benefits, the basic premise of

the Prewitl.decision).
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therefore, R.C. 4123.74 did not provide their employes with imtnunity from:their civil actions

for damages,

m12} '1'hose employers; were not immune from liability for the employeas' injuries

beoause the injmti.es were not compensable within the woikers' compensation system:

"If a psyaholog[cal injury is not an it}iury acCording to the statutory de$nition of
`injury,' then it is not among the class of iujuries from wbioli employers are
immune from suit. tYny -other int®rpretation is nonaensical, and leads to an
untenable position that is unfair to. employe,es." 82 Ohio St.3d at 465.

{q13}* Convexsely, if an employee's "injury" does ynalify for workers' compensation

coverage, .that remedy is exclusive and the employer is immune from civd action liability arising

out of an allegation that the eznpioyer was tiegligent or recktess izz ca.asing the employee's injury.

That is the only reasonable interpretation of the language of R.C. 4123.74 and 4123.01(C) and

asy other interpretation wottid be unfair to the employer in the overall balance of coinpeking

interests iri the workers' compensation system,

{114} Because it was not disputed that Vacha's iyjuries qualified for compe.nsation

under the workers' campansation system and that she was, in fact, recaiving permanont total

disability benefits, thom was no genuine issue of material fact that the city was immune frorn.

Vacha's claims for negligent and reokless hiring and supervision of Ralgton. Therefore, the trial

court erred in denying the city's motion for summazy judgtnent uuder R.C. 4123.74 on those

claims.

Employer Intentional Tort Claim

{1[15} The city conceded that an em.ployee's claim for an employer intentional tort does

not occur in the couese of or arise out of employment and, thereforre, is not barred by 12..C.

4123.74. See, e.g., Brady v. S'a.^etyKieen Corp. (1991), 610hio St,3d 624, paragraph one of the

syl1abns, approving and following Blankenship v. Cinctnnadi IVlilacron Chemicads, Inc. (1982),
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69 Ohits St.2d 608. it trgaed in ite: summary judgtment motion, howaver, that.Vaenacould not

prove thet the city coniunitted an employer intentional tort, oi.ting the common:law.standard.sat

forth in Fyffe v. Jenos, Inc. (1W1'^; 59 Olli,c'^°Sf:3'd,115: 'Iskie trial court faund that there were

ganuine issues of materidl faat as to whether Vacha could establish a common.law employer

intentional tort claim against the city.

(1116} On appeal, the oity does not argue that the trial court wrongly detaiiifned that

there were faetual issues under the common law intentional tort standard. Instead, it argues that
.. .. . . :., :,:.

this Court shouid apply me more staingent standard for establishing an employer intentional tort

set forth i'n R,0. 2745.01 ; becauab, since the trial court ruled on the summar9 judgrHent motions,

the Ohio Supreme Court h81d that the statute is ednstitational. See Kztrrd8nslti v. Metdt &•'t4rre

-Ptods. Go.;125 Ohio St:3d 250, 2010-Ohio-1027.

{117} Although the current version of R.C. 2745.01 . as in effeot atthe time of V"acha's

iujnry, and it liad not beea declared uaconstitutional by this appell.ate court, the city did not

mention It.C, 2745.01 in its motion for su.mrnary judgment• The trial court had no authority to

grant summary j,udgment on a Src)und that the city failed to raise in Its motion for summary

judgment. See Smith v. lttty Esser,& Sons, Inc., 9th Dist. No. 10CA?.009798, 2011-Ohio-1529, at

¶14-17 (fufly addressing the innpropriety of a defendant iraisin$'the statuuory staadord fos the first

time in its summary judgatent reply brief). Therefore, the.pity has failed to demonstrate that •the

trial court erred in denying it summary judgm.ent on Vacha's employer inten4ional tort claim.

{4118} The city's first assignment of error is sustained iaasofar as it challenges the tiial

court's denial of its motion. for sommary judgrnent on Vacha's claims for the negligent and

reckless huing, employment, and supervision of Ralston, as aiieged in counts two and four of her

amended complaint. To the exten.t that tbe city challenges the denial of summary judgment on
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Vacha's employer intenntional tort claini, as allsged in count five of her complaint, the first

assigmnent of error is overraled

ASSIGNM^,,T OFERRORII

'°THE LOWER COURT ERRED WHEN IT DENIED TH.E AI'PELLANT/CITY
OF NORTH R7<)GEVILLE THE MNEFIT OF IMIvZL7NITY UNDER R.C.
CHAPTER 2744."

{¶19} The city also argues that the trial conet erred in denying its motion for summary

judgnent on Vacha's employer intentional tort claim because it •was entitied to imrnunity under

R.C. 2744.02. According to the city, it is immune from civil actions seeldng to reoover damages,

except as provided in R.C. 2744.02(8), none of which apply here.. Vacha tesponded in

opposition to the summary judgmont motion and argued, among other things, that R.C.

2744.09(B) explicitly provides that 1t.C. Chapter 2744 political subdivision tort immunity does

not apply to "[c]ivil actions by-in eimployee *'K* against his politioal subdivision relative to any

znatter that arises out of the employment relationship between the employee and the political

subdiVlsion[.]" •

{1[20). The city rtiaintained that, as a ntatter of law, the "civil actions" that are within the

scope of R.C. 2744.09(B) do not imclude employer intentional torta. It relied on a line of cases

including Ellithorp v.. .8ar>zierton City School Dist., Bd. of.Edn,, (7uly 9, 199J), 9th Dist. No.

18029, in which this Court h.ald that an employer intentional tort claim does not fall witbin R.C.

2744.09(B) because "[a]n employex's intentional tort against an employee does not arise out of

fhe employment relationship, but occtirs outside of the scope of employment.", Id., cittag Brady,

61 Ohio St.3d at paragraph one of the syllabus.

(I.[21} Bince Ellithor,p was decided, the Ohio Suprome Cou:rt decided Penn Traffxc Co. v.

,9XC7Ins. Co., 99 Olrlo St.3d 227, 2003-Ohio-3.373, in which it determined that an employer's
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intentional torts fai1 sritbin an.exelusion•in lhe..®rmployer's x;ommereiai genena7 liability insurance.

poliW for ?njuries to an,employee tbat arise ouE of or in -&e course of etnplo.ynaettt. Id, at ¶3 8 and

42. Dur9ngats exarnination of tFtis:polic.y;exclusiota; tha..court distinguis^iod its reasoningg. from

Brady, Blankett<sleip; and ot.ber worker's compensation cases about whether emplo.y.er intentional

torts oiscur witBin the scope of the employment relationsbip and/or arise out of or in the course of

ernployrnent,.emphasizing the significanoe that those decisions arose within the context of the

worker's compensation system. Id. at ¶39-40.

{122} ARec the Ohio Supreme Court deoided Penn Traffic, this Court wsŝ asked to

reexamine its E1lttharp decision. See Buck v Remtnderv111e, 9th l7ist. No. 25272, 2010-Ohio-

6497. In Buck, at ¶16;. this Court explicitly overruied Ellithorp to the extent that it held that a

pol<tical subdivision employer's intentional toit can.never be subject to the immunity exclusion

of R.C. 2744,09(B). This Court concluded "that a claim by the emplayee of a poliflcal

subdivision againgt the political subdivision for its intentionally tortious oonduot may eonstitute a

`civil action[ ]*'**'relative to any matterthat arises outof the employment xelationship between

the empioyee and the polit[eal subdivision' uuder Section 2744.09(B) " Id at ¶I0.

{123} Because Vacha's employer intentional tort claim may eonstitute a elaitn witbin

the scope of R.C. 2744.09(13), the city faited to establish that it was entitled to.sumrnary

judgment on that claim based on the immunity provisio;ns of RC. Chapter 2744. Consequenxly,

the trial court did n'ot,:err.in denying-at,summary judgment on that basis. 'fhe city's seoond

assignment of error is ovemtled.

III.

{4g24} The city's first assigmnent of error is sustained to the extent it cbailenges the.trial

court's denial of its motion for summary judgment on Vacha's claims for negligent and reckless .
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hirihg and snpervision of "sbon, The remainder of its first assignment of exmr, as well as. its

seoond assignment of error, are ovemiled. The judgment of the Larain County Court of

Coxnmon Pleas is affumed in paitt and reversed in part and the cause is remanded for further

pmoeediags eonsistent with this opinion.

ludgment affirmed in part,
reversed in part,

and cause remanded.

There were reasonable grounds for this appeal.

VJe order that a special mandate issue out of this Court, directing the Coutt of Conim.on

Pleas, County of Lorain, State of Qlxio, to carty this judgm.ent into execution. A certified copy of

this jouznal entry shall constitute the inandate; pursuant to App.R. 27_

xcunediately upon the filing hereof, this document shall constitute the jou^nal entry of

judgment, and it shall be file stam.ped by the Clerk of the Covrt of Appeals at which time the

period for review.shall begin to run. App12. 22(E). The CleXlc of th,e Court of Appeals is

inst.ructed to mail a noti6e of entry of this judgment to the parties and to make a notation of the

mailing in thq doGket, pursuant to App.R. 30.

Costs taxed to both parties equally.

f . 0 4.^---,a.
CT,A.IR B. DICKINSON
FOR THEB COURT

DICKINSON, P. J.
BELFANCE, J.
<sONCUR
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{¶25} i respectfiilly dissent from the msjority's conclusion that Vacha's "loyes

iittentional tort daim may fall within the soope of R.C. 2744.09(B) and that, therefore, the city

was not entitled to summary judgment under the immunity provi srons of R.C. Chapter 2744. As.

I stated in my di3senting opinion in Buck v. Bemdndervtilde, 9th I)ist. No, 25272, 1010-Ohio-6497,

at ¶18, I believe that political subdivisions are immnne from employer intenbonal tort claims, as

h®ld by this Court in. Ellethorp v. Barberdor2 City School Disa. Bd. of Eda. (July 9,1997), 9th Y)ist.

No. 18029, and DoIis v. Taldmadge,
9th Dist. No. 21803, 2004-Ohi.o-4454, at ¶ 6. For that

reason, I would sustain the citp's seooncl assignment of error. I concur in the remainder of the

majority opinion.

g1PPEl,1^.A+[1^5:

JOHN T. MCCI.ANDRICIi, JAMES A. CLIMER, asid FRANK IL SCIALDONE, Attorueys at

Law, for Appellant.

ANDREW CRTI'ES, Law Direotox, for Appeltant.

JOIiN FIFLDg•RBRAND, SIt., Attomey at Law, for Appellee.

%Al

vV kn^
' iQi

^ ^ 1 0
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Under S. Ct. Prac. R. 4.1, the City of North Ridgeville notifies this Court that the Ninth

District certified a conflict over the following proposition of law: Does R.C, 2744.09 create an

exception to Political Subdivision Immunity for intentional tort claims, alleged by a public

employee? A copy of the Court's Journal Entry Certifying a Conflict is attached as Ex. "1."

This Ninth District's merits opinion (Ex. "A") conflicts with several appellate districts,

including the twelfth district, tenth district, sixth district, and the fifth district. Williams v.

McFarland Properties, L.L.C. (12th Dist), 177 Ohio App.3d 490, 895 NE.2d 208 (Ex. "B");

Zieber v. Heffeonger (5th Dist.), 2009 Ohio 1227, ¶29 (Ex. "C"); Coats v. City of Columbus

(10th Dist.), 2007 Ohio 761 (Ex. "D"); and Villa v. Vill. of Elmore (6th Dist.), 2005 Ohio 6649,

¶36. (Ex. "E").

RespeS4i7ily submitted,
,_^

SKIN & RYDER CO., L.P.A.
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fscialdonen.mrrlaw.com
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COURT OF APPEALS
TATE OF M-I1-6,

)ss: c {IED :.
COUNTY OF :T,ORAIN OSl if4 :COUNT. l

IP ;:
SA VACIfA Y011 IUL.?^

^:•:. `.
ERK oF C0>^^M,mu;Appe

Wh APPELLAFLE"

ORTH RIDGEVILLE, OHIO (CITY
F)

Appellant

IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

C.A. No. 10CA009750

JOURNAL EN"I'RY

Appellant has moved, pursuant to App.R. 25, to certify a conflict betwecn the

udgment in this case, which was journalized on May 23, 2011, and the judgment of the 12th

istrict Court of Appeals in Williams v. McFarland Properttes, L.L.C., 177 Ohio App.3d

92008-Ohio-3594, as well as the judgments of the 5th, 6th, and 10th Appellate Districts

n Zieber Y. Heffeonger, 5th Dist. No. 08CA0042, 2009-Ohio-1227; Villa v. Elmore, 6th

ist. No. L-05-1058, 2005-Ohio-6649; and Coats v. Columbus, 10th Dist. No. 06AP-681,

007-Ohio-761. Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to

ertify the record of the case to the Ohio Supreme Court whenever the "judgment is in

onflict with the judgment pronounced upon the same question by any other court of appeals

n the state[.]" Appellee has responded to the motion and acknowledges that there is a

onflict between the districts,

Moreover, Appellant correctly notes that the certified issue is already pending before

e Ohio Supreme Court in a discretionary appeal from the 8th Appellate District in

upreme Court Case NO. 2010-1561, Darrell Sampson v. Cuyahoga Metropolitan Housing

I^ uthority. The Supreme Court has also accepted a discretionary appeal froin this Court in
Apx. 32



7oumal Bntry, C.A. No. 10CA009750
Page 2 of 2

upreine Court Case No, 2011-0258, Jeffrey Buck v. Reminderville, which is being held for

e decision in Sampson. Therefore, we fmd that a conflict of law exists between the

udgment in this case and the judgments of the 5th, 6th, 10th, and 12th,Districts on the

ollowing issue:

"Does R.C. 2744.09 create an exception to Political Subdivision Imtiaunity for

intentionai tort claims alleged by apublic employee?

Judge

roncur:
eIfance, J.
ickinson,J.

Apx. 33



^^OU^IT OF APPEALS
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STATE Ok OHIO ) s, i•(^kA,^ ^ F APPHALS
NINTH 3UDI DIS'TRTCT

) : '..M : • :.' .nr^r .r^ r^.:ttF LoRAIN 201t HkY 23 1^P 12t ^^;^°,
.,^..

^" A.̂ 0.09750
k^CO {^^

elieeApp
^

V. Sth APPE i l^^S^tm^n^INT
ENTBRED IN TIit

NORTH RIDt3EVFLLE, OHIO (CITY OF), COURT OF COMIi!i0N PLEAS
at al. CO•UNTY• OF LORAIN, OHIO
I - CASENo. 08CV156999

Appellants

DECISION AND 7O11RNU.,L'13 RY

Dated: May 23, 2011

Per Curiain.

{¶].} A,ppe7lant, the oity of North Ridgeville, appeals from a judgment of the Lorain

County Court of Common Pleas that denied its motion for summary judgtnent rni its def8nse that

it was immune from civil liability to its former employee, Lisa Vacha. This Court afCnms in part

aad reverses in part.

1.

{¶Z} On June 2, 2006, Lisa Vacha was raped by a oowurker, :Char]es Ralston, while she

was tworlsiutg a sbift with him at the French Creek Wastewater Treatment Plant, which is owned

and operated by the city of North Ridgeville. Shortly aflsr the incident, Vacha applied for

worker's compensation benefits, seekaug recovery for the physical and psychological injuries

that she sustained in the attack. Although t'ha specific details of her worker's compensation

claim are not aleaa from the reeoxd, Vaoha's application was approved and she was granted

pedmanent total disability benefits.

Ei(HI81T :
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{131 Vacha later. filed this action against the city, -alieging that it was liable for her

injuries that resulted froin the rape, on theories4hat included vicarious liability, negligent and

tecddess hiiing aud s upeiivlsion of Ralston, and that the city committed an etitployer intentional _

tor t by employing Ralstoa. The city eventually moved for surnmary judgment on all of Vacha's

claims. it asserted, among othervthiags, that it was entitled to immunity under R.C. 4123.74

and/or R.C. 2744.02. Allhough the trial court granted the city summsry judgxnent on Vacha's

claims for vicsrious liability,'it denied tbe city's motion for surrnnary judgment on her remaining

claims. Tha trial court found that there were genuine issues of material fact on those clairns,

implicitly rejecting the city's imrnunity deibnses. Pursuant to R.C. 2744.02(C), the oity appealed

the trial court's denial of its immunity de#bnses, raising two assignments of error.

II.

A^^rr^N'ir p^ •^^^tOR z

"T.HE LOWER COURT ERRED W'EIEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDOEVILLE THE BENEFIT OF INIMUNITX UNDER R.C.
CHAPTER 4123"

{141 The city's first assignment of etror is that the trial court errred in denying its

motion for summary judgmant on Vacha's remainfng ciafts because it was entifled to

immunity under R.C. 4123,74, aVhichprovides that worker's compensation is an etnployee's

exclusive remedy against her employer for workplace injuries.. Por sase of d'zscussion, this

Court will address Vacha's clairos based on the city's alleged negligence and recklessness

separately from her employer intentional tort claiin.

Negllgent and Reeldess Hirin.g and Supervision

{115} The city first argaed that it was immune from liability for Vacha's claims for

negligent and reckless hiring and supervision of Ralston. R.C. 4123,.74. provides that employers
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wvho are in full, eomplianrie :with therr:"gation to .pay worker's compensation pren3iysnS "°sllail

not be liable to respond in da3.na,ges" :fbr "any inj.nr'y *^ * received :nr coutracted by e.ny

enployee in flie .oourse of or arising out ttf $iis employ.ui.ent[.]" Tlxe statute is a eodificatipn o£

the prinoiple set forth in Se.etion 35, Artiele II of the Ohio ConstitutaM thet work.er's

compensation benefits wilI be an encployee's exclusive remedy aBainst her employer for

workplace injnrles attd provides, in part:

"Such compensation shall be in lieu of all other rjghts to *** davn,agos, ,for such .,.

*** injuries *** and any employer who pays the premium or compensatlon
provided by law *** shall not be 3iable to respond in d8mages at common law or

by statute for such *** in,jtuies[.)"

(16} The phllosophy be'himd the exclusivFty of the worker's compensation system is to

balanoe the competing interests of employer and employee "`wltereby employees relfncluish

their common law remedy and accept lower bebeftt levels coupled with the greater assurance of

recovery anfl employers give up their common law defenses and are proteoted from iuilimited

liability."' Bunger v. Lawson Co. (1988), 82 Oldo St.3d 463, 465, quoting Blankenship v.

CincinnatiMilacron Chemicals, lnc. (1982), 69 Olv.o St.2d 608, 614.

{17} At the time Vacha was assaulted by Kalston+ B-C 4123.01(C) defined the term.

"ittjury" for purposes of the worker's compensation act to include: "any injury *** received in

the course of, a»d arisi,ng out of, the injured eropioyee's employment " It further provided that

"`[i]njury" does not include ***[p7syehiatric conditions except whera the conditions have arisen

from an injuty or occupational disease[.}" The Ohio Supreme Court has repeatedly constraed

this provision to mean that a psychiatric condition does not constitute a compensable "injury"

undor the worker's compensation system uuless it aceompanios a physical injury. See, e.g.,

McCrone v. Bank One Corp., 107 Ohio St.3d 212, 2005-Ohio-6505, at paragKaph one of the

syilabus; Kerans v. Forter Paint Co. (1991), 61 Ohio St.3d 486.
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{18} mo support its motion for sununary judgment under R.C. 4123.74, the city pointed

to evidence that it was in full complianoe with the payments of its worker's compensation

premiums and that Vacha had sustained an "injury" within the meaning of the worker's

cornpensation act because she had applied for worker's compensation benefits and her claim

had been approved. It apeeificaU.y pointed to evidence that the sexual assaulthad caused'V'acha

to sustain bothpbysical and psychological injuries, that she applied for worker's compensation

benefits for those injuries, that her worker's compensation claim had been approved, and that

sbe was receiving permanexit total disability benefits. Vaoha admitted in her answers to

interrogatories and when deposed by defeitse cotuxsel that she had sustained physical injuries

during the rape that included brttises, muscle soreness, ctdpped teeth, and au injured right

sboulder. She tostified that, after the rape, she "was so sore that [she] was bedridden for four

days" and tbat she had her shodlder x-rayed five days after the rape bceause she thought that

Ralston had dislocated it. Vacha fiuther explained that she had been regularly seeing a

psychologist and a psychiatrist, who had prescribed an antidepressant and sleep aid, and that all

of those expenses are covered by her worker's compensation beneflts.

{Q9} In oppositaon to the eity's motion for summary judgment, Vacha did not dispute

that the city was in fall cornpXitance with the paymer.ats of its worker's compensatidn premiums

or that her worker's compensation elaiun had beon approved for her to receive permanent total

disability benefits for her injuries. Tnstead, she made a legal argument Aaat her injury was not an

"injury" as that term is defined in R.C. 4123.01(C)(1). She did not argae that her worker's

compensation claim had been wrongly decided, however, nor did she cite any legal authority for

the underlying prenrise of her argdmeatt that thesame injury could fall within tbis defirv.tion for

purposes of qnalifying for worker's compensation benefits but outside of it for purposes of her
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enaploysp's iu^u^vbS for cival suits. 'Tfiere is_ but •oneIdeftbi.tiort crfr"injury" in R^C.:Chagtsc

4123; if an employea's "injury" is compensable within the workers' aompensat3on-systeru, the

employer is ^.donsequan.tlq' ima+une frovi a civil action by the, employee •fdr nw4ently or

recklessly csusing the ixajury.

1110). Vacha relied primarily con d'astinguishable case law such as Kerans, supra, in

which the Court found thst R.C• 4123.74 did not bar Keraus' civil claim against:her employer

because she had sustaiwed a Put'ely Psychological injury that did not qualify for workers'

compe.nsafion benefits. 161 Obi.o St.3d at 488-489.1 The Kerans court omphasized tb.at

employees who strtfer purely psychological injuries caused by their employers' negligence

would be left without any remedy if their only mOourse were the workers' compensation system

fcr which they do not qualify

"[fln order for this couzt to find that the workers' oompensation statute.provides
the exclusive remedy for appellant's irkjuty, we must 'find that it is theoretically
possible for her to recover under the statute, i.e., that she has suffered the type of
injurywhichis corapensableundor-the statote" (Bmphasis sio:) 61 Ohio St.3fl at

431, 6t.2.

ITil} Likewise, in Bunger, 82 Ohio St.3d at 465, it was orifical to the court's decision
- -. ..s. ..

that Bunger's workers' oompensation.cl.aim for purely psychological inju.ries bad been denied

because there b.a.d boen no physicai, compensable-"injury" under R.C. 4123.01(C). Because the

injuries sustained by Bunger and Kerans did not satisfy the definition of "injury" under R.C.

4123.01(C)(1), those employees did not qualify for workers' compensation benefits and,

I Alty,Qug(r Vacaha also relied on Prewitt v. Alexson Servs., Inc., 12th Dist. No. 2007-09-218,

2008^Ohio-4306, we are not persuaded by its reasoniag, wbich is at odds with a prior decision of

thls Court. &.ee Lua Y. Qao, 9th Dist. No. 23314, 20o7-Ohio-959 (rejeeting,the argument that an
"injury" must be accidental to qualify for workers' oompansation benefits, the basic premise df

the Prewat¢.decision).
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tltorefore, R.C. 4123.74 did not provide their employers with im,nunity from 'their civil actions

for damages.

{112} Those e.mployers, were not immuae from liability for the employees'. i.njurles

because the injur'tes were not compensable witbin the wozkers' compensation system:

°'If a psychological injury is not an injury according t» tha statutory definition of
'injury,' then it is not among the class of injuries from whioh employers are
inimune from suit. An.y other iuterpretation is nonsensioal, and leads to an
untenable position that is unfair to employees." 82 Ohio St.3d at 465.

{1[13} Conversely, if an 'employWs "injury" does qualify for workers' compensation

coverage, that remedy is exclusive and the employer is immune from oivil aotion liability arising

out of an allegation that the employer was negtigeait or reckless in causing the emploqee's *ury.

That is the only reasonabie interpretation of the language of R.C. 4123.74 and 4123.01(C) and

any other interpretation would be unfair to the employer in the overall balance of competing

interasts in the workers' compensation system.

{114} Because it was not disputed that Vacha's injuries qualifxed for eomperisation

under the workers' compensation system and that she was, in fact, receiving permanent total

disability benefits, there was no genuine issue of material fact that the city was immuue ftom

Vacha's claims for negligent and reckless hiring and supervision of Ralston. Therefore, the trial

court ornad in denying the city's motlon for swnnsary judgment under R.C. 4123.74 on those

claims.

Employer Intentional Tort Claim

{4f15j The city conceded that an employee's claim for an employer intentional tort does

not occur in the course of ar arise out of employment and, therefore, is not barred by R.C.

4123.74. Seeq ag , Brady v. Safety,Kleen Corp. (1991), 61 Ohio St.3d 624, paragraph one of the

syllabus, approving and following Btankenshfp -v Clncinnati Milacron Chemicals, Inc. (1982),
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69 Obits S.t,2d 608. It argoed in its: scmniary judgment motion, howe.ver, that, Vachs could not

prove that the city eommitked an employer intentional tort, citing the cornnaon lawstandard..aet

forEh in Fyffe v. Jeno's, Inc. (14,91. 59. C3W^af.34715:1 'Ili•e #ial court found that there were

genuine issues of materldl fact as to 'u'hether Vacha could establish a common. law employer

intentional tort claim againat the city.

{1116} On appeal, the eity does not argue that the trial court wrongly deteirdined- ftt

there wese faetual isstias under the common law intentional tort standar(l. Instead, it argues tlhat
. . •i .. .I:.y. t ... ..v N^' .:

this Court should apply the more stringent standard for establishing an employer intentional tort

set forth in R.C. 2745.01; becaus6, since the trial court ruled on the sutnrnaryjudgmient motions;

the Ohio' Supreme Court heid tluit tho statute is constitutional. See Kttrntnski'v, Metal &-Wire

Prods. Co.;125 Ohio St:3d 250, 2010-Ohio-1027•

{117} Although the current version of R.C. 2745.01 was in effect at the tune of V acha's

i.njury, and it had not been deelsxed unconstiattional by this appellate court, the city did not

mention R.C. 2745.01 in its motion for sutnmary judgment. The trial court'had no authority to

grant summary judgment on a ground that the city failed to raise in its motion for summary

judgment. SeeSmith v. .Ray Esser •& Sons, Inc., 9th 3)ist No. 10CA00979 B, 2011 -Obio-1529, at

¶14-17 (flilty addressing the improprioty of a defendant rai.sing the statutory.staud?rd for the first

time in its summar3'judgment reply brief). 'fherefore, the dity has failed to demonstrate tkat •the

trial court erred In denying it sumnary judgment on Vacha's employer iutentional tort claim.

{118^ The city's first assigmnent of error is sustained insof'ar as it challenges the trial

court's denial of its motion for swntnary judgment on Vacha's claims for the negligent and

reckless hiring, employment, and supervision of Ralston, as alleged in counts two and four of her

arn.ended eomplaint To the extent that the city challenges the denial of summary judgment on
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Vacha's empioyer intentional tort claim, as alleged in count five of her complaint, the fixst

assignment of error is overruled.

ASSIGN14I1^N^ O.F ERROR II

"TT3E LDVR'ER COURT EP•ItED WHEN IT ]7ENYED THS APPELLANT/CITY
OF NORTR RIDGEVILLE THE HENEFIT OF IMMUNITY UNDER R.C.

CHAPTER 2744."

{1119} The city also argues that the trial court erred in denying its motion for summary

judgment on Vaoha's employer intentional toxt claim because it was entitled to immunity under

R.C. 2744.02. Aocord'zng to the city, it is irmnune from civil actions seeking to recover damages,

except as provided in R.C, 2744.02($), none of which apply here. Vacha responded in

opposition to the sammary jndgmeat motion and argued, among other things, that R.C.

2744.09(B) explicitly provides that LC. Chapter 2744 political subdivision tort immunity does

not apply to "[c]ivil actions byan employee against his political subdivisiorc relative to any

matter that arises out of the employment relationsbip between the ernployee and the political

subdivision[.]"

{QZo} The city maintained that, as a matter of law, the "civil a.ctions" that are within the

scope of R.C. 2744.09(B) do not include elYlployer iritentional torts. It relied on a line of cases

9th Dist. No.including Ellitbor,p u,.Barberton Ctty. School Arst,, Bd. af.Edn, (July 9, 1997),

18029, in which this •Court held that an employer intentional tort claim does not fall within R.C.

2744.09(B) beoause "[a]n employer's intentional tart againat an employee does not arise out af

the employment relationsbip, but occ►us outside of the scope of employmcxit ". Id., citing Brady,

61 Obio St3d at paragraph one oftbe syllabus.

{¶21} Sinco -Ellithorp was decided, the Ohio Supreme Court decided Penn Trcic Co. v.

AICI Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in wbich it determined that an employer's
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intenti©nallorts fall mntbin
an_e"lusian•im the..emplayer's bomrneroiat genaral liability insurance

policy for
injories to an,6mployse that•arise ouf of or i.athe course of emplo,yment. Id. at 13 8 and

42, lluring>its exemination of tkis:polic•y,exclusioa, the..court disting+tisTied
its reasoning from

Brady, Blankenship,
aad other worker's compensation cases about wheGher employer intentional

torts occur within the soope of the employmant relationsbip andlor arise out
of or in the course of

employtnent,.em.phasizin8 the significance that those detdsions arose
within the ccmtext of the

worker's compensation system. Id. at S(39-40.

{4122} After tl►e Ohio Supreme Court decided Penn Traffic, this Court was asked to

reex=in.e its Ellithorp deeision. See Buck v. Remindervilie. 9th Dist, No. 25272, 2010-Ohio-

6497. In Buck, at 116;. this.Cout't.explicitly oveiru3eil Ellathorp to the extent that it b.eld that a

pol}t3.oa1 subdivision employer's intentio3tal torteatvnevot' be subject to the immtwity exclusion

of R.C. 2744.09(B). This Court concluded "that a claun by the eznPloyee of a politieal

subdivdsion against the political subdivision for its nrtenttonaily tortious conduct may constitute a

civil action[ J* **.relative to any matter'that• arises outof the employment relationship between

the employce and the political subdivision' under Sed.ion 2744.09(B)." Id. at 110.

{$23} Because 'Vacha's employer in.teutionsl tort c:lai'm may constitute a clactn rovitbin

the scope of R.C. 2744.09(L3), ihe eity-failed to establish that it was entitled to •sutnrnary

judgment on that claim based on the immunity provisions of R.C. Chapter 2744. Consequently,

the ttial court did not_:erc^in denyin8-at. summary judgment on that basis. The city's second

assigam.ent of error is overroled.

IT[.

{¶24} The eity's ffrsi assignment
of error is sustained to th.e extent it challenges tho trial

coxut's denial of its motion for snmrnary Judg}nent on Vacha's claims for negligent and reck)sss
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hiring and supervision of Ralstori The remainder of its first assigoment of error, as well as its

second assignment of error, are overruled. The judgment of the Lorain County Court of

Common Pleas is affir.mett in part and rei'er'sed in part and the cause is remanded for farEher

proceedings consistent with this opinion.

Judgmerit afRrmed in part,
reversed in part,

and cause remanded.

There were reasonabte grounds for this appeat.

We order that a speoial man:dake issue out of this Court, directing tlae C:ourt of Common

Pleas, County of Lorain, State of Ohio, to carry this judgment itifo execotion. A certified copy of

this,journal otiy shall constitute the mandate, pursuant to App.lt, 27.

Immediately upon the fiting hereof, ttus document shatt canstitate the journat entry of

judgment, and it shall be file stamped by the Cterk of the Court of Appeals at wlazch tirne the

period for review.shatl begin to run. App.R 22(E). The Cletk of tlqe Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in thC docket, pursuant to App.R. 30.

Costs taxed to both parties equatty.

4&1, F ^ " 'C=`--^
CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P. J.
BBLFA.NCB, J.
cOr
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{¶251 I respectfully dissent from the majority's cpnclusion tbat Vaoha's employer

intentional tort ciaim may faii within the scope of R.C. 2744.09(B) and that, therefore, th.o city

was not entitled to summary judgt.nent'under the immunity provisions of R.C. Chapter 2744. As

I stated in my dissenting op'snion in Buck v. Pemindervitle, 9th Dist. No. 25272, 2010-OUio-6497,

at ¶18, I believe that political subdivisions are immune from employer intentional tort olaiuas, as

held by this Court in Ellithorp v Barbarton City ,School.Aist. Bd. of Edn. (July 9,1997), 9tlz. Dist.

No. 18029, and Doli,s v. TalTmadge, 9th Dist. No. 21803, 2004-Ohio•4454, at ¶ 6. For that

reason, I would sustsin the_city's second assignment of error. I concur in the ramainder of the

majority opinion.

ApPE C^F, '.

JOHN T. MCCLANDBICH, JAME5 A. CLIMER, and FRANK H. SCIALDONE, Attorneys at
Law, for Appellant.

ANDILL,'W CRIT.ES, Law Director, for Appella.nt.

7OHN HI[.I)EIt.F3RAND, SR., Attorne,y at Law, for Appellee.
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P
Court of Appeals of Ohio,

Twelfth District, Butler County.
WILLIAMS et al„ Appellants,

V.
MoRARLAND PROPERTIES, L.L.C., et al., Ap-

pellees.

No. CA2007-08-200.
Decided July 21, 2008.

Background: City employee brought action against

city, alleging intentional tort in seeking to recover
for injuries sustained when he was bumed while at-
tempt'rng to repair a downed electrical hansfoaner.
Bureau of Workers' Compensation filed .complaint
against city, seeking subrogation. The Court of
Common Pleas, Butler County, No.
CV200S-09-3061., entered summary. judgment in fa-
vor of city. Employee appealed.

Holdiugs: The Court of Appeals, William W.
Young, 1.; held that:
(1) city was immnude from liability on employee's
inteational tort claim, and
(2) employee failed to establish standing to appeal
.grant of city's summary judgment motion against
Bureau of Workers' Cornpensation.

Affirmed.

West Headnotes

[11 Appeal and Error30C=893(1)

30 Appeal and Error
30XVI Review

30XVI(F)1Yial De Novo
30k892 Trial De Novo

30k893 Cases Tliable in AppeHate
Court

30k893(1) k. In General. Most
Cited Cases

Appellate oourPs review of a trial court's ruling

Page 1

on a motion for summary judgment is de novo.
Rules Civ.Proc., Rule 56(C).

[2] Judgment 228 C=1185(2)

228 Judgment
228V On Motion or Summary Proceeding

228k182 Motion or Other Application
228k185 Evidence in General

228k185(2) k. Presumptions and Bur-
den of Proof. Most Cited Cases

All evidence submitted in connection with a
motion for summary judgment must be construed
most strongly 3n favor of the party against whom
the motion is made. Rules Civ.Proc., Rule 56(C)-

(3) Judgment 228 C=185(2)

228 ludgment
228V On Motion or Summaty Proceeding

228k182 Motion or Other Application
228k185 Evidence in General

228k185(2) k. Presumptions and Bur-
den ofProof. Most Cited Cases

To prevail on a motion for summary judgment,
the moving party must be able to point to eviden-
tiaty materials that show there is no genuine issue
as to any material fact and that the moving party is
entitled to judgment as a matter of law; the non-
moving party must then present evidence that some
issue of material fact remains to be resolved. Rules
Civ.Proc., Rule 56(C).

[41 Eiectricity 145 C=^17

145 Electricity
145k][2ltljurias Incidant to Production or Use

145k17 k. Companies aud Persons Liable.
Most Cited Cases

City was ilnmuue from liability on city em-
ployee's intentional tort claim seeking to recover
for iqjuries sustained when he was bumed while at-
tempting to repair a downed electrical transformar.
R.C. § 2744.02.
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[5] Municipal Corporations 268 fr=723

268 Municipal Corporations
268XII Torts

268XII(A) Exercise of Govemmental and
Corporat.e Powers in General

268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases

Statutory exemption from the general grant of
immunity grantad to a political subdivision for civil
actions by an employee against a political subdivi-
sion for any matter ihat arises out of the employ-
ment relationship does not apply to employor-in-
tentional-tortclaims. R.C. §§ 2744.02, 2744.09(B).

161 Municipal Corporations 268 C=11723

268 Municipal Corporafions
268XII Torts

268XII(A) Exercise of Govemmental and
Corporate Powers in General

268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases

Statutory exemption from the general grant of
immunity granted to a political subdivision for civil
actions by an employee of a political subdivision
against the political subdiVision relative to wages,
hoars, conditions, or offier terms of employment
does not apply to amployer-intentional-tort claims.
R.C. §§ 2744.02,2744.09(C).

I7I Workers' Compensation 413 &=2142

413 Workers' Compensation
413XJC.Effect of Act on Other Stafutory or

Common-Law Rights of Action and Defenses
413XX(B) Action by Third Person Against

Employer
413XX(B)1 In General

413k2142 k. In General. Most Cited
Cases

City employee suing oity for intontional tort
failed to establish standing to appeal trial court's
grant of oity's summary judgment motion against
Bureau of Workers' Compensation, which had
sought subrogation; employee failed to respond to
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city's argument on appeal that employee. had no
standing, and trial court's decision did not impede
employec's ability to pursue his intentional-tort
claim against the city on appeal. R.C. §§ 2744.02,
4123.931.

[8] Appeal and Error 30 ^151(1)

30 Appeal and Error
30IV Right of Review

3QIV(A) Persons Entitled
30k151 Parties or Persons injured or. Ag-

grieved
30k151(1) k. In General. Most Cited

Cases
An appeal lies only on behalf of a party ag-

grieved by the fmal o'rder appealed from.

(91 Appeal and Error 30 Cz^151(2)

30 Appeal and Error
301V Right of Review

30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Ag-

grieved
30k151(2) k Who Are "Aggrieved" in

General. Most Cited Cases
A. party is aggrieved, for pwposes of standing

to appeal, if it has an interest in the subject matter
of the litigation that is iaunediate and pecuniaty,
ratber than a remote consequence of the judgment.

[10] Appeal and Error 30 C^150(1)

30 Appeal and Enpr
301V Right of Review

30IV(A) Persons Entitled
30k150Interest in Subject-Matter

30k150(l) k. In General. Most Cited
Cases

Appeal and Error 30 C=151(1)

30 Appeal and Error
301V Right of Review

301V(A) Persons Entitled
30ki5l Parties or Persons Injured or Ag-
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grieved
30k151(1) k. ht General. Most Cited

Cases -
To have standing to appeal, the person must be

able to show he has a present interest in the subject
matter of the litigation and that he has beenpreju-
diced by the judgment of the lower court.

[il] Appeal and Error 30 &;=901

30 Appeal and Error
30XV1 Review

30XV1(G) Fresutnptions
30k901 k. Burden of Showing Error. Most

Cited Cases
The party seeking to appeal bears the burden of

establishing standing.

**210 Clayton G. Napier, Timothy R. Evans,
Hamilton, for appellants.

Freund, Freeze & Arnold, (1ordon D. Amold,
Dayton, for appellee, McFarland Properties.

Dinsmore & Shohl, Gary Becker, Cincinnati, far
appellee, City of Hamilton,

Benjamin W. Crider, Columbus, for appellee, Ohio
Bureau of Workers' Compensation.

Frank Leonetti III, Cleveland, for appellee, Butler
County Behavioral Health.

WILLTAM W. YOUNG, Judge.
*492 (¶ 1) Plaintiff-appeBant John Williams

Sr. appeals a decision of the Butler County Court of
Conunon Pleas granting summary judgment to de-
fendant-appellee the city of Hamilton, in an em-
ployerintentional-tort action. Appellant also ap-
peals the trial courPs decision granting summary
juftment in favor of the city and against the Ohio
Bureau of Workers' Compensation.

{¶ 2) In 2004, appellant was a lineman for the
city's Electric Distribution Department. On Septem-
ber 27, 2004, appellant was injured when he was

Page 3

burned while attempting to repair a downed trans-
former located at University Boulevard and Lincoln
Avenue in Hamilton, Ohio. Appellant filed a.com-
plaint alleging several claims against several
parties, including an intendonal-tort claim against
the city. Specifically, appellant alleged that the city
had knowledge of a dangerous condition, a mal-
functioning and defective piece of electrical equip-
ment; *493 failed to use proper safety devices and
techniques; failed to wam appellant of the danger;
and failed to supervise appellant's aetions.

{q 3) The city moved for sutnmary judgment
against appellant on the ground that under R.C.
Chapter 2744, it was itnmime from liability for
damages caused by an intentional tort. Tho city also
moved for summary judgment against the bureau.
On May 2, 2007, the trial court granted the city's
motion fcr summary judgment against appellant on
dte ground that the city was immune from liability
under R,C. Chapter 2744. On June 25, 2007, lhe tri-
al court granted the city's motion for summary
judgment against the bureau as follows: "The
Workers' Compensation statute [R.C. 4123.93 11
does not express[ly] impose liability on a political
subdivision for employer intentional torts. In addi-
tion, the statute does not grant the Bureau greater
rights than those available to tappeliant].
[Appellant] is not entitled to any recovery from the
City of Hamilton; therefore, there is no valid claim
to which the Bureau may be subrogated."

(t 4) Appellant appeals, raising two assign-
ments of error.

(15) Assignment of error No. 1:

(16) "The court erred in granting summary
judgment to the city of Hamilton against John and
Melissa [appeliant's wife] Williams."

[1][2][3] {11 7) This court's review of a trial
courPs ruling on a motion for summary judgment is
de novo. Broadnax v. Greene Credit Serv. (1997),
118 Ohio App.3d 881, 887, 694 N.E.2d 167. Sum-
mary**211 judgmenf is appropriate when there are

® 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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no genuine issues of material fact to be litigated,
the moving party is entitled to judgment as a matter
of law, and reasonable minds can come to only one
conclusion, and that conelusion is adverse to the
nonnioving pat2y. Civ.R. 56(C); Smith v. Five
Rivers MetroParks(1999), 134 Ohio App.3d 754,
760, 732 N.E.2d 422, All evidence submitted in
connection with a motion for summary judgtnent
must be construed mosl strongly in favor of the
party against whom the motion is madc. Morris v.
First Nati Bank & Trust Co. (1970), 21 Ohio St.2d
25, 50 0.0.2d 47, 254 N.E.2d 683. To prevail on a
motion for summary judgment, the moving party
must be able to point to evidentiary materials fhat
show there is no genuine issue as to any ntaterial
fact and that the moving party is entitled to judg-
ment as a matter of law. Dresher v. Burt (1996), 75
Ohio St.3d 280, 293, 662 N.E.2d 264. The nonmov-
ing party must then present evidence that some is-
sue of material factremains to be resolved. Id,

[4] {Q 8) Appellant first argues that the trial
court erred by finding that the aity was immune
from liability under R.C. Chapter 2744 because im-
munity granted undar R.C. 2744.02 does not extend
to proprietary functions. It is undisputed that in the
case at bar the city is a politicai subdivision en-
gaged in a proprietary fanction. See R.C. 2744.01
(F) and (O)(2)(c). Nonetheless, we find *494 that
the city is immune under R.C. 2744.02 from the in-
tantional-tort claim wbether or not it is engaged in a
proprietary fuucdon.

{¶ 9) As a general rule, "[e]xcept as provided
in .(R.C. 2744.02](13) *'" *, a p4l4tlcal cttbdivision
is not liable in damages in a civil action for injury
*" allegedly caused by any act or omission of the
political subdivision or an ernployee of the political
subdivision in connection with a governmental or
proprietary function." (Emphasis added.) R.C.
2744.02(A)(1). R.C. 2744.02(B) lists five excep-
tions to the general grant of immunity: the negli-
gem operation of a motor vehicle by an employee,
R.C. 2744.02(13)(1); the negligent performance of
acts by an employee with respect to a proprietary

Page 4

function, R.C. 2744.02(B)(2); the negligent failure
to keep public roads in repair and open, R.C.
2744.02(B)(3); the neghgence of employees occur-.
ring within or on the grounds of buildings used in
connection with the performance of govermnental
functions, R.C. 2744.02(B)(4); and when civll Iiab-
ility is expressly imposed upon the political subdi-
vision by statute, R.C. 2744.02(B)(5).

{¶ 10} We find thatnone of the exceptions un-
der R.C, 2744.02(B) are applicable. Because the al-
leged conduct of the city did not involve the opera-
tion of a vehicle, the failure to keep public roads ht
repair and open, or the negligence of employaes in
buildings used in connactEon with a governmental
function, R.C. 2744.02(3)(1), (3), and (4) do not
apply. With ragard to R.C. 2744.02(B)(5), appellant
has not alleged any section of the Ohio IZevised
Code that imposes liability on a political subdivi-
sion for ihe injuries he received: Finally, although it
refers to proprietary functions, R.C. 2744.02(B)(2),
by its very language, applies only to cases where
injury results from negltgence. Appellant's com-
plaint against the city alleged only an intentional-
tort claim. Thus, R.C. 2744.02(B)(2) is not applic-
able.

{¶ 11) In fact, because R.C. 2744.02(B) in-
cludes no speoific exceptions for intentional torts,
Ohio courts have consistently held that political
subdivisions are inunune under R.C. 2744.02 from
intentional-tort claims, See Thc(ver v. W. Carroliton

Bd of Edn., Montgomery App. No. 20063,
2004-Ohio-3921, 2004 Wl. 1662198; **212Terry v.
Ottgwp Cty. Bd of Mental Retardation & Develop-
mental Disabtlities, -151 Ohio App.3d 234, 783
N.E.2d 959, 2002-Ohio-7299; Fabian v. Steuben-

ville (Sept. 28, 2001), Jefferson App. No. 00 JE 33,
2001 Wl. 1199061; Ellithorp v. Barberton City
School Dist. Bd. of Ea'n. (July 9, 1997), Summit
App. No. 18029, 1997 WL 416333; Coats v
Columbus, Franklin App. No. 06AP-681,
2007-Ohio-761, .2007 WL 549462; and Sabulsky v.

Trumbull Cry., 'ifumbull App. No. 2001-T-0084,
2002-Ohio-7275, 2002 WL 31886686. See also

® 2011 7ltomson Reuters. No Claim to Orig. US Gov. Works.
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Wilson v. Stark Cty. Dept, of Human Servs. (1994),
70 Ohio St.3d 450, 639 N.E.2d 105
("Consequently, except as specifically provided in
R.C. 2744.02(B)(1), (3), (4) aad (5), with respect to
govetnmental functions, political subdivisions re•
tain their cloak of *495 immtmity from lawsuits
stemming from employees' negligent or reckless
acts. *** 'lriere are no exceptions to iminunity for
the Intentional torts of &aud and intentional inflic-
tion of emotional distress"); Hubbard v. Canton
City School .9d. of Edn., 97 Ohio St3d 451,
2002-Ohio-6718, 780 N.E.2d 543, ¶ 8, quoting
Wilson v. Stark Cty. Dept. of Hutnan Servs. (1994),
70 Ohio St.3d 450, 452, 639 N.E.2d 105 ("This
cobrt has reviewed R.C. 2744.02(B)(5) in the con-
text of intentional torts and concluded that 'there
are no exceptions to immunity for the intentional
torts of fraud and intentional infliction of emotional
distress' 11)

[5] {¶ 12) Appellant next argues that R.C.
Chapter 2744 is inapplicable to employer intention-
al torts under B.C. 2744.09(B) and (C). We dis-
agree.

;{¶ 13) R.C. 2744.09 sets forth several excep-
tions that romove certain types of civil actions en-
titely from the purview of RC. Chapter 2744. Spe-
cifically, R.C. 2744.09(B) provides that R.C.
Chapter 2744 "does not apply to ***[clivil ac-
tions by an employee * * * against his political sub-
division relative to any matter that arises out of the
employment relationship between the employee and
the political subdivision." R.C. 2744.09(C), in tusn,
pmvides that R,C. Chapter 2744 "daes not app1k to
***[c]ivil actions by an employee of a political
subdivision against the political subdivision relative
to wages, hours, conditions, or other terms of his
empIoyment "

{¶ 14) Beoause appellant's injuries occurred
within the scope of his employment, it appears at
first blush that B.C. 2744.09(B) might be applicable
here. However, because appellant's complaint
against the city alleged solely an employer inten-
tional tort, R.C. 2744.09(B) does not apply for the

Page 5

following reasons.

(¶ 15) In Brady v. Safety-Kleen Corp. (1991),
61 Ohio St.3d 624, 576 N.E.2d 722, the Ohio Su-
preme Court hold that "[a] cause of action brought
by an anployee alleging intentional tort by the em-
ployer in the workplace is not preempted by Sec-
tion 35, Article Il of the Ohio Constitution, or by
R.C. 4123.74 and 4123.741. Vdhiie such cause of
action contemplates redress of tortious conduct that
occurs during.the course of employment, an inten-
tional tort allaged in this context necessarily occurs
outside the employment relationship." Id. at para-
graph one of tha syllabus. The Supreme Court
noted that ""[i]tquries resulting from an employer's
intentional torls, even though committed at the
workplaace, *** are totally uneelated to the faot of
employment,' " and that "'such intentional tortious
conduct will always take place outside the
[amployment] relationship '" Id, at 634, 576
N.B.2d 722, quoting Taylor v. Academy Iron &

Metal Co. (1988), 36 Ohio St.3d 149, 162, 522
N_E.2d 464 (Douglas, J., dissenting).

{t l6} In Engleman v, Cfncinriati Bd of Edn.
(Junc 22, 2001), liamilton App. No. C-000597,
2001 WL 705575, relying upon the foregoing lan-
guage from the "*213 *496 Supreme Conrt, the
First Appellate District held that because an em-
ployer intentional tort does not arise out of the em-
ployment relationship, but occurs outside the scope
of employment and is always outside the employ-
ment relationship, R.C. 2744.09(B) does not apply
to intentional-tort claims:

{¶ 17} " R.C. 2744.09(B) prevents the applica-
tion of R.C. Chapter 2744 to a civil action by an
employee against a political subdivision only for
any matter that arises out of the employment rela-
tionship. * * * To [conclude otherwise] would fras-
trate the general statutory purpose of conferring im-
munity on political subdivisions. lt would render
meaningless R.C. 2744.02(B) and 2744.03(A)(2),
which provide the exceptions and defenses to im-
munity for intentional acts connnitted by an em-
ployee of a political subdivision. Moreover, it
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would require the rejection of a line of Ohio appel-
late cases that have consistently held political sub-
divisions immune from intentional-tort claims." Id.
at *4-5.

{¶ 18} We are mindfal of the Ohio Supreme
Cour@s decision in Penn Traffic Co. v. AIU Ins.
Co., 99 Ohio St.3d 227, 2003-Ohio-3373, 790
N.E.2d 1199, but find that it does not ovetrule
Brady. in Penn the Supreme Court held that
"[aJlthough an employer 'nttentional tort occurs out-
side the employment relationship for putposes of
retognizing a common-law cause of action for in-
tentional tort, the injury itself must arise out of or
in the course of einployment; otherwise, there can
he employer intetttionai tort." Id. at ¶ 40. However,
the Suprama Court "took care to specifically limlt
its holding in Penn Tre& to situations involving
the applicability of recovery uqder a private insur-
ance policy. Therefore, Brady remains good law."

Thayer, 2004-Ohio-3921, 2004 WL 1662198, 1 17
(intemal citations omitted). See aiso Kohler v.

Wapakoneta (N.ll.Ohio 2005), 381 F.Supp.2d 692.

{¶ 19) We therefore fmd the reasoning in En-

gleman persuasive and hold that R.C. 2744.09(B)
does not except an employer-intentional-tort claim
from the general grant of innnunity granted to a
political subdivision under R.C. Chapter 2744. See
also Ellithorp, Summit App. No. 18029, 1997 WL

416333; Sabnlsky. 2002-Ohio-7275, 2002 WL

31886686; Terry, 151 Ohio App.3d 234,
2002-Ohio-7299, 783 N.E.2d 959; and Coats,
2007-Ohio-761, 2007 WL 549462. But see, Nagel

v. Horner, Scioto App. No. 04CA2975,
2005-Ohio-3574, 833 N.E.2d 300; and Marcum v.

Rice (July 20, 1999), Franklin App: Nos. 98AP717,
98AP718, 98Ap719, and 98AP721, 1999 WL
513813.

[6J (120) We now turn to R.C. 2744.09(C). In
Fabian, the Seventh Appellate District was asked to
determine whether an employer intentional tort was

exempted from immunity under R.C. Chapter 2744

by R.C. 2744.09(C). Fabian, Jefferson App, No. 00
JE 33, 2001 WL 1199061. The appellate court
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noted that the language of R.C. 2744.09(C) tracks
the language in the Ohio Public Employees Collect-
ive Bargaining Act, R.C. Chapter 4117, which cov-
ers all subjects that *497 " affeet wages, hours,
tetms and conditions of employment.' " Id. at *4.
Applying R.C. 1.42 ("[w)ords and phrases that have
acquired a technieal or particular meaning, whether
by legislative defmition or otherwise, shall be con-
strued accordingly"), the appellate coud found that
"{b]oth the language of [RC. 2744.09(C) ] and
[prior] court decisions make clear that the term
'conditions of employment' refers to the conditions
an employee must meet to maintain employment,
not the conditions an employee works withitt." Id.

(¶ 21) We fmd the reasoning in Fabian per-
suasive and hold that R.C. 2744.09(C) **214 does
not except an employer-intentional-tort claim from
the general.grant of immunity granted to a political
subdivision under R.C. Cbapter 2744. See also
Terry, 151 Ohio App.3d 234, 783 N.E.2d 959; Dol-

is v. City o,f Tallmadge, 2004-Ohio-4454, 2004 WL

1885348; and Coolidge v. Riegle, Hancock App.
No. 5-02-59, 2004-Ohio-347, 2004 WL 170319.

{¶ 22} We therefore find that neither R.C.
2744.09(B) or (C) strips the city of its immunity
under R.C. 2744.02 from appellant's intentional-tort
claiiii.

(Q 23) Finally, appellant argues that R.C.

2744.02 is unconstitutional because it violates Sec-
tion 16, Article I of the Ohio Constitution, which
provides for open access to the courts and for suits
a,gainst the state. 11tis argument has been rejected

by severai Ohio courts, including the Ohio Supreme

Court. See Fabrey v. McDonald Police Dept:
(1994), 70 Ohio St.3d 351, 639 N.E.Zd 31; Fahn-

bulleh v. Strahan (1995), 73 Ohio St.3d 666, 653

N:E.2d 1186; Terry, 151 Ohio App.3d 234, 783

N.E.2d 959;. Dolls, 2004-Ohio-4454, 2004 WL

1885348; and Coolidge, 2004-Ohio-347, 2004 WL

170319,

1124) Likewise, Ohio appellate courts have re-
jected appellan4s argument that R.C. 2744.02 is un-
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constitutional because it violates the Equal Protec-
tion Clauses of the Ohio and United States Consti-
tution. See Dolis, 2004-Ohio-4454, 2004 WL

1885348; Fabian; and Coolidge, 20A4-Ohio-347,
2004 WL 170319. We find the reasoning and pre-
cedent of these cases to be persuasive.

{¶ 25) In light of all of the foregoing, we find
that the trial court did not err by granting the city's
summaryjudgrrient motion against appellant on the
ground that the city was immune under R.C.
Chapter 2744 from appellant's employer-intention-
al-tort claim. Appellant's first assignment of error is
overrdled.

(126) A'ssignment of error No. 2:

{¶ 27} "The court erred. In granting the city's
motion for summary judgment as to the Bureau af
Workers' Compensation.'

(7) {¶ 281 Appellant argues that the trial court
erred by granting the city's motion for summary
judgment against the bureau. Appellant asserts that
even if the city is inunune from liability under R.C.
Chapter 2744, R.C. 4123.931, *498 specifically
R.C. 4123.931(I)(2) and (3),,"' provides the bur-
eau with an independent right of recovery and sub-
rogates the bureau to appellant's rights against the
city with respect to past, present, and estimated fu-
ture payments of compensation and benefits. The
bureau did not appeal the triat eourt's grant of sum-
mary judgment in favor of the city and against the
bureau.

FNI. R.C. 4123.931(1) states that "[t]he
statutory subrogation right of recovery ap-
plies to, but is not limited to "*"
(2)[a]mounts that a olaimant would be en-
titled to recover from a political subdivi-
sion, notwithstanding any limitations con-
tained in [R.C.] Chapter 2744 * * ";
(3)[a]mounts recoverable from an inten-
tional tort action."

[8][9J[10][i11 1129) We decline to address

Page 7

appeilant's argument as we find that he lacks stand-
ing to appeal the grant of the city's summary judg-
ment motion against the bureau. It is well estab-
lished that an appeal lies only on behalf of a party
aggrieved by the fmal onler appealed from. See
Midwest Fireworks Mfg. Co„ Inc. v. Deerfield 2'wp.
Bd, of Zoning Appeals (2001), 91 Ohio St.3d 174,
743 N.E.2d 894. A party is aggrieved if it has an in-
terest in the subject matter of the litigation that is
"immediate and pecuniary" xather than "a remote
conseguence of the judgment" Id, at 177, 743
N.E.2d 894. To have standing to appeal, the person
must be able to show he has a present iuterest in the
subjeot matter of the litigat{on and that he has
**215 been prejudiced by the judgment of the
lower court. See Willoughby Hills v. C.C. Bar's
Sahara, Tnc. (1992), 64 Ohio St.3d 24, 591 N.E.2d
1203. The party seeking to appeal bears the burden
of establishing standing. See Deutsche Bank 7}usr
Co, v. Barksdale Wllliarns, 171 Ohio App.3d 230,
2007-Obio-1838; 870 N.E.2d 232.

{¶ 30} The record shows that tbe city raised the
issue of appellant's standing to appeal the grant of
the city's summaryyudgment motion against the
bureau in its appellate brief. Yet although he filed a
reply appellate brief, appellant did not respond t.o
the argument at all. He has therefore failed to estab-
lish standing. In addition, while appellant may have
an interest in. the subject matter of the litigation (his
workers' compensation claim), we fail to sao how
he was aggrieved by the decision of the trial court.
Certainly, the trial court's decision granting the
city's surnmary-judgment motion against the bureau
did not impede ap.pellant's ability to pursue his in-
tentional-tort claim against the city on appeal.

{¶ 31) We therefore fmd that appellant l.acks
standing to appeal the trial courCs decision granting
the city's motion for summary judgment against the
bureau. Appellants second assignment of error is
ovenuled.

Judgment affirrrred.

WALSH, P.7., and POWELL, I., concur.
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Court of Appeals of Ohio,
Fifth District, Richland County.

Debra L. ZIEBER, Plaintiff-Appellant
V.

RobinHEFFSLFIAIGER, et al„ Defendants-Ap-
pallees.
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Appeal from the Richland County Court of Com-
mon Pleas, Case No. 06 CV 883.
James H. Banks, Dablin, OH, for plaintiff-appet-

lant.

Timothy S. Rankin, 7effrey A, Stankunas, Colum-
bus, OH, for defendants-appellees.

D'ELANEY, J.
*1 {¶ ?} Plaintiff-Appellant, Debra L. Ziebor,

appeals the April 16, 2008 decision of the Richland
County Court of Conunon Pleas to grant Defend-
ants-Appellaes' Motions for Summary Tudgment.
The facts giving rise to this appeal are as follows.

(12) Appellant bas been a Deputy Clerk with
the office of Riohland County TTeasurer Bart
Hamilton since February 1998. Defendant-Ap-
pellee, Robin Heffelfmger is the Chief Deputy
Clerk with the Richland County Auditor Pat Drop-

sey.

113) The Richland County Treasurer's Office
and Auditor's Office share a database system. One
of Appellant's responsibilities in the 7Yeasurer's Of-
fice is the mailings. On May 18, 2006, Appellant
had a discussion with an employee in the Auditor's

Page 1

Offrce concaming mailings issued from the data-
base system. Appellant followed up the discussion
with an emuil to thc same Auditor's Office employ-
ee.

{¶ 4} Later that day, Heffelfinger came to the
Treasurer's Office to speak with Appellant concern-
ing the email. Heffalfinger bad Appellant's email
and told Appellant that she wanted in speak
privately with her in Mr. Hamilton's office regard-
ing the emaiL Appallant voluntarily followed Hef-
felfmger into the empty office.

(15) VWhile Appellant and Heffelfmger were
in the office, Heffelfinger stood with her back to
the closed door and faced Appellaut, who stood
near the desk in the center of tho room. The parties
then engaged in a loud discussion regarding the
enuml and the mailing system. The other employees
working in the Treasurer's office that afternoon
could hear the argument. After a few mhmtes, Ap-
pellant informed Heffelfmger tbat she was leaving.
Heffelfmger sEepped forward and grabbed Appel-
lant's right wrist, but quickly released her wrist and
stepped back. Seconds later, Mona Adams from the
Treasurer's Offrce knocked on the office door and
simultaneously opened it. She opened the door a
few inches when it hit Heffelfmger's foot. Ms.
Adams stuck her head in the door and asked Haf-
felfinger to move her foot, which she immediately
did. Ms. Adams opened the door the i'est of the way
and walked into the room. She asked the parties to
stopyelling and for Heffel6nger to leave the Treas-
urer's Office.

{Q 6) Appellant and Heffelfmger both exited
the office and went to Appellant's desk. Appellant
sat at her desk and Appellant, Heffelfmger, and two
other Treasurer's Office employees professionally
discussed the database and mailing system. After
the ten-minute discussion, Heffelfmger leaned over
and hugged Appellant. Appeliant hugged her back:
Heffelfmger then left the Tlreasurer's Offlce.
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{¶ 71 The following Monday, Appellant and
Ms. Adams met with Mr. Hamilton about what had
occurred. Mr. Hamilt(yn recommended that Appel-
lam file a police raport, but Appellant declined stat-
ing that she wanted Mr. Dropsey to take disciplin-
ary action against Heffelfinger. Mr. Hamilton asked
tha other Treasurer Office employees who wit-
nessed the incident to make written statements
about their observations. I>in their statemants, the
witnesses stated that Appellant showed them bntis-
ing on her right wrist.

*2 {¶ 8} Richland County Commissioner Gary
Utt spoke with Appellant a few days later. Commis-
sioner Utt was acting as a go-betweeit for the Treas-
urer's Office and the Auditor's Office. Appellant
apparently requested that Heffelfinger's amploy-
ment be terminated, but Commissioner Utt stated it
was an isolated incident. Appellant spoke futther
with Mr. Hamilton who stated that Mr. Dropsey and
Heffelfinger were accusing Appellant of lying
about the incident.

(¶ 9} As a result of the incident, Appellant
states that she has suffered emotional stress that has
caused her diabetic condition to deteriorate so that
she now requires medication for treatment. She was
also afraid to use the restroom at work in fear that
she would run into Heffelfinger, further exacerbat-
ing her diabetes and causing kidney stones. She
stated that she suffered bruising to her right wrist
where Heffelfmger had grabbed it.

{¶ 10} On July 27, 2006, Appellant filed a
complaint against Heffalfiager. and Defendant-Ap-
pellee, Richiand County, in the Richland County
Court of Common Pleas. Because her complaint in-
cluded claims under 42 U.S.C. § 1983, Appellees
removed Appellanf's complaint to federal court.
Appellant filed a motion with the federal court re-
qaesting leave to file an amended complaint, which
eliminated her federal claims, and for remand. The
District Court gcanted Appellants motion and re-
manded the matter back to the RichlAnd County
Court of Common Pleas.

Page 2

(q 11) In Appellant's amended complaint, she
alleged the following claims against Richiand
County: (1) civil conspiracy, (2) negligent hiring
and retention, and (3) intentional infliction of emo-
tional distress. She alleged the following against
Heffelfinger: (1) assault and battery, (2) kidnap-
ping, and (3) intentional infliction.of emotional dis-
tress. Appellant sought to recovery compensatory
darriages, special damages, punitive damages, in-
junctive relief and reasonable attorney fees and costs.

{¶ 12} Appellees filed individual motions for
summary judgoient against Appellan4a complaint.
On April 16, 2008, the Richland County Court of
Common Pleas granted summary judgment in favor
of Appellees on all of Appellants claims. It is firom
this decision Appellant now appeals.

{¶ 13} Appellant raises six Assignments of Er-
ror:

{¶ 14} "I. THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT AND DIS-
MISSING ALL OF PLAINTIFF-APPELLANT'S
CLAIMS, SUCH TI-IAT THE J(1DGMENT MUST
BE REVERSED.

{Q 15) "II. THE TRIAL COURT ERRED IN
FINijING THAT THE ACT5 COMPLAINED OF
BY THE PLAINTIFF-APPELLANT ARE NOT
ACTIONABLE BASED UPON STATUTORY IM-
MUNITY SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{¶ 161 "III. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DE'1'ERMINCNG
THE ISSUES OF ASSAULT AND BATIER'Y.

{¶ 17} "IV. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE ISSUES OF KIDNAPPING AND FALSE IM-
PRISONMENT.

{¶ 18} "V. THE TRIAL COURT IMPROP-
ERLY ANALYZED PLAINTIFF'S CLAIM OF IN-
TENTTONAL INFLICTION OF EMOTIONAL
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DISTRESS.

*3 {¶ 19) "VI. THE TRIAL COURTS DE-
'pERMINATION OF P1.AINTIFF-APPELLANT'S
CLAIMS OF NBGLIGENT HIRING/RETENTION
IS NOT SUPPORTED BY THE FACTS OF THIS
CASE."

{1 20) Appeilant's six Assignments of Paror
address the trial court's judgment entry granting
summary judgment in favor of Appellees. In the in-
terests of clarity and judicial economy, we consol-
idate the summary judgment issues presented in the
assigned errors and address them jointly.

(¶ 21) Summary judgment motions are to be
resolved in light of the dictates of Civ.R. 56. Said
rule was reaffirmed by the Supreme Court of Ohio

in State ex rel. Zimmerman v. Tompkins, 75 Ohio

St.3d 447, 448, 1996-Ohio-211:

(1221 " Civ.R. 56(C) provides that before sum-
mary judgment may bo granted, it must be determ-
ined that (1) no genuine issue as to any matdrial
fact remains to be litigated, (2) the moving party is
entitled to judgment as a matter of law, and (3) it
appears _ from the evidence that reasotiable minds
can come to but 6ne conclusion, and viewing such
evidence most stronglyy in favor of the nonmoving
party, that conclusion is adverse to the party against
whom the motion for summary judgment is made.
State ex. rel. Parsons v. Fleming (1994), 68 Ohio
5t.34 509, 511, 628 N3.2d 1377, 1379, citing
Temple v, Wean Unitecf Ine. (1977), 50 Ohio St.2d
3-17, 327, 44 O:03d 466, 472, 364 N.E.2d 267,274."

(1231 As an appallate court reviewing sum-
mary judgment motions, we must stand in the shoes
of the trial court and review summary judgments on
the same standard and evidence as the trial court.
Smiddy v. The Wedding Parly, Inc. (1987), 30 Ohio

St.3d 35.

{¶ 241 Appellant argues the trial court erred in
its application of statutoty immunity to her claims
against Richland County and Heffalfmger.

CLAIMS AGAINST RiCIII.AND COUNTY
(1251 We will first address the applicability of

statutory immunity to Appellant's claims of civil
conspiracy, intentional infliction of emotional dis-
tress and negligent hiring/retention against Ap-
pellee Richland County.

{¶ 26) R.C. Chapter 2744 was enacted by the
General Assembly to provide Ohio's political subdi-
visions with immunity from tort liability, with a
few enutnerated exceptions. Wilson v. Stark Cry.

Dept. of Human Serviaes (1994), 70 Ohio St.3d
450, 452, 639 N.B.2d 105. A county is a.political
subdivision under the statute. R.C. 2744.01(E). As
a general rule, "[e]xcept as provided in [R.C.
2744.02)(B) * **, a political subdivision is not li-
able in damages in a civil action for injury * * * al-
legedly caused by an act or omission of the political
subd'tvision or an employee of the political subdivi-
sion in connection with a governmental ^^^02
ary function." R.C. 2794.02(A)(1). (B)
lists five.exceptions to the general grant of im-
muaityy: the negligent operation of a motor vehicle
by an employee, R.C. 2744(B)(1); the negligent
performance of acts by an employee with respect to
a proprietary function, R.C. 2744.02(B)(2); the neg-
ligent failure to keep publie roads in repair and
open, B.C. 2744.02(B)(3); the negligence of em-
ployees ocouriing within or on the grounds of
buildings used in connection with the performance
of govemmental functions, R.C. 2744.02(B)(4); and
when civil liability is expressly imposed upoiz the
political subdivision by statute, R.C. 2744.02(B)(5).

*4 1127) Upon review of Appellant's claims
against Richland County, we find that the R.C.
2744,02(B) exceptions to immunity ate not applic-
able and further, Appellant's claims of intentional
infliction of emotional distress and civil conspiracy
are specificelly barred pursuant to R.C. 2744,02.
Ohio courts have eonsistently held that political
subdivisions are immune under R,C. 2744.02 from.
intentional tort claims. See Thayer v.

^20063,Bd. of Edn., Montgomery App. No.

2004-Obio-3921; Terry v. Ottawa Cty. Bd of Men-
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tat Retardation & Developmental Disabilities, 151
Ohio App.3d 234, 783 N.E.2d 959,
2002-Ohio-7299; Fabian v. Steubenville (Sept. 28,
2001), Jeffet'son App. No. 00 JE 33, 2001 WL
1199061; Ellithorp v. Barberton City School Dist.
Bd of Edn. (July 9, 1997), Summit App. No.

18029; Coats v. Columbus, Franklht App. No.

O6AP-681, 2007-Ohio-761; and S Nu1^001-T-0084,
bull Cry., 'tl'umbull App.
2002-Ohio-7275. See also Wilson v. Stark Cty.

Dept of Human Servs. (1994), 70 Ohio St.3d 450,
639 N.E.2d 105 ("Consequentiy, except 3 spe ^d
ally provided in RC. 2744.02(B)(1), O (4)
(5), with respect to governmental fnnctions, politic-

al subdivisions retain their cloak of inununity from

lawsuits stemming from employees' negligent or

reckless acts. `** There are no exceptions to tm-
munity for the intentional torts of frand and inten-
tional infliction of emotional distress"); Hubbard v.

Canton City School Bd of Edn., 97 Ohio St.3d 451,

2002-O11io-6718, 780 N.E.2d 543, ¶ 8, quoting
Wilson v. Stark Cty. Dept, of Human Servs. (1994),
70 Ohio St.3d 450, 452, 639 N.13.2d 105 ("This
court has reviewed R.C. 2744.02(B)(5) in the con-

text of intentional torts and concluded that 'there
are no exceptions to immuniry fbr the intentional
torts of fraud and intentional Infliction of emotional

distress' "); USX v. Penn Central Corp. (2000), 137
Ohio App:3d 19, 26, 738 N,E.2d 13 ("Civil conspir-
acy is considered an intemional tort"). §¶ 28) Ap-

pellant next arguos that R.C. Chapter 2744 is inap-
plicabie to an employer intentional tort under R.C.
2744.09(B). R.C. 2744.09 sets forth several excep-
tions that remove cer,tain typas of civil actions en-
tirely €rom the parview of R.C. Chapter 274.4. Wil-

liams v. McFarland Properties, 117 Ohio App .3d,

2008-Ohio-3594, 895 N.E.2d 208, at ¶ 13. R.C.
2744.09(B) states that R.C. Chapter 2744 "does not

apply to * **[o}ivil actions by an employee ***

against his political subdivision relative to any mat-

ter that arises out of the amployment relationship
between the employee and the political subdivi-

sion."

(1291 While Appellants injuries arguably oe•

cunod within the scope of her employment, we
agree with the majority of other appeliate courts

tonaelthat have determhted that an employer intenth
tort is not excepted under R.C. 2744.09(B) from
statutory grant of immunity to political subdivi-

sions. See Williams, supra; Terry v. Ottawa Cty. Bd.

Of MRDD, 151 Ohio App.3d 234, 2002^^
°ahoot793 N.E.2d 959; Chase

v, r^t 9 N.E.2d 798;Dist . (2001) 141 Ohio App.3d 9,
Engteman v. Cincinnati Rd of Edn. {June 22,

2001), Hamilton App. No. C-000597; Stanley v.

Miamisburg (Jan. 28, 2000), Montgomery App. No.

17912; Ventura v. Independence (May 7, 1998),

Cuyahoga App. No. 72526; Eliithorp v. Barberton

City School Dist. Bd of Edn. (July 9, 1997), Sum-
mit App. No. 18029. But see, Nagel v. Aorner, 162
Ohio App.3d 221, 833 N.E.2d 300,
2005-Ohi6-3574 and M^ Su 9gAP717, 98AP718,
1999), Franklin App.
98AP719 and 98AP721. The rationale underlying
this fmding is that an employer's intentional tort
against an employee'does not arise out of the am-
ployment relationship, but occurs outside of the
scope of employment. Terry, supra; Williams,

supra, citing Brady v. Safety-Kleen Corp. (1991),
61 Ohio St.3d 624, 576 N.E.2d 722, paragraph one
of ihe syllabus. As stated in Terry, supra, we He-

cline to depart from established appellate law and
fmd that R.C. 2744.09(B) does ndt except an em-
ployer intentional tort from the immunity granted
under the Political Subdivision Tort Liability Act,

*5 (130) '1'he remaining clahn against Rich-
land County Is Appellant's cause of action for negli-
gept hiring./retention. The parties agree that this tort
is excepted ffom statntory immmrity under R.C.
2744.09(B) as this claim arose from the employ-
ment relationship betwoen Appellant and Richland
County. Appellaut arguas in her sixth Assigmnent
of Error the trial court erred in grantiag summary
judgment to Richland County on this claim. We
disagree.

{q 31} The elements of a negligent hiring and
retention claim are: (1) the existence of an employ-
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ment relationship; (2) ihe fellow employee's incoin-
petence; (3) the employer's actual or constructive
knowledge of such incompetencc; (4) the emploY-
ee's act or omission which caused the plaintiffs.in-
juries; and (5) the employer's negligence in hiring
or retaining the empioyee as a proxhnate cause of
the injuty. Hull v. J.C. Penney Co., Stark App.

No.2007CA00183, 2008-Ohio-1073, at ¶ 29.

(¶ 32) The trial court detennined that Appel-
ianCs claim failed as matter of law because Appel-
lant did not provide any Civ.R. 56 evidence creat-
ing a genuine issua of fact that Heffelfinger had a
propansity toward violence or aggression to render
her an inaompetent employee or that Richland
County was aware that Hoffelfmger had such a
propensity prior to the incident on May 18, 2006.

(¶ 33) We agree with the trial courCs detetntin-
ation upon our review of the evidence presented. In
Appellant's deposition, she testified that after the
May 18; 2006 incident, an employee told her that
Heffelfiuger previously had a confrontation with
another employee. (Zieber Depo., pp. 65-68). Ap-
pellant also stated that she personally witnessed
Appellant yeil at another employea, (Zieber Depo.,
p. 68). Appellant did not present any C'tv.R. 56
evidenee that Richland County was awaie of Hef-
felfmger's conduct before the May 18, 2006 incid-
ent. Construing the facts in a light most favorable to
Appellant, we cannot find that Richland County had
actual or constructive latowledge of Heffelfmger's
incompetence.

{¶ 3.4) In response to Defendartts-y'.ppellees'
Motions for Summary Judgment, Appellant submit-
ted her affidavit concerning the events at issuo. The
trial court determined that Appellant's affidavit was
inconsistent with her prior deposition testimony and
the afridavit did not provide an explanation for the
contradictions to her prior testimony. As such, the
trial court found pursuant to Byrd v. Smith, 110
Ohio St.3d 24, paragmphs one and two of the syl-
labus, it would not "consider those affidavit state-
ments when evaluating whether or not genuine is-
sues of fact exist that would preclude summary

judgment.°" (Judgment Entry, Apr. 16, 2008). Ap-
pellant did not raise this issue as an Assigtnnent of
Error, but appears to argue it within her first As-

signment of Error that the trial court etxed in grant-
ing summary judgment in favor of Appellces. Upon

our de novo review of this matter, we must agree
with the trial court's analysis and application of

Byrd, supra.

*6. {¶ 35} Accordingly, Appellant's Assign-
ments of Error as they relate to the trial coies de-
cision to grant summary judgment in favor of Rich-
land County are overruled.

CLAIMS AGAINST HSPFELFINOER
(¶ 36) We wili next address Appellant's claims

against Heffelfmger. As stated above, Appellant al-
leged the following against HeffelSnger: (1) assault
and battery, (2) lddnapping, and (3) intentional in-
fliction of emotional distress. Iieffelfinger argued
in her motian for summary judgment that she was
antitled to sununary judgment on Appeilant's
claims based upon the statutory hTmtunitY granted
by RC. 2744.03(A)(6).

{¶ 37} R.C. 2744.03(A)(6) is the relevant stat-
when dealing with immunity for political subdi-ute

vision employees. It provides:

(138) "(A) In a civil action brought against *
** an employee of a political subdivision to recov-
er damages for injury, death, or loss to persons r
property allegedly oaused by anY act or omission ln
conneotion with a govemmental or proprietary
funetion, the following defenses or hnmunities may
be asserted tc establish nonliability:

{¶39}"** «

{¶ 40) "(6) In addition to any immunity or de-
fense referred to in division (A)(7) of this section
and in circumstances not covared by that division
or section 3746.24 [providing inununity in situ-
atiens involving voluntary cleanup of contaminated
property] of the Revised Code, the employee is im-
mune from liability unless one of the following ap-
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plies:

(141) "(a) His acts or omissions were mani-
festly outside the seope of his employment or offi-
cial responsibilities;

{$ 42) "(b) His aets or omissions were with
malicious purpose, in bad faith, or in a wanton or
ireckless manner;

(143) "(c) Liability is. expressly imposed upon
the employee by a section of the Revised Code."

{¶ 44) " R.C. 2744.03(A)(6) operates as a pre-
sumption of itnmunity." Lutz v. Hocking Technical
Coltege (May 18; 1999), Athens App. No. 98CA12,
citing Cook v. Cincinnati (1995), 103 Ohio App.3d
80,-90, 658 N.E.2d 814, 820-821. It is a qitalified
immunity, in the sense that it will attach so long as
one of the exceptions does not apply. Luts, supra.
To defeat summary Judgment in favor of Hef-
felfmger, Appellent was required to present evid-
ence tending to show a material issue of fact as to
one of the exceptions to qualified immunity, e.g.,
He^''elf'mger's act was beyond the scope of employ-
ment or was performed with malicious purpose, in
bad faith, or in a wanton or reckless manner. .

{¶ 45} The trial court determined there was no
genuine issue of material fact as to whether Hef-
felfmger acted beyond the scope of her oittployment
or whether she actod with malicious purpose, in bad
faith, or in a wanton and reckless manner. We will
addross each of Appellants claims against Hef-
felff_nger under our de novo review to determine the
applicability of B.C. 2744.03(A)(6).

{y 46) Appellant argues in her third Assign-
ment of Error the trial court erred in its determina-
tion of Appellant's clahn of assault and battery
against Heffelfinger. We agree in part.

*7 (147) A cause of action for civil assault in-
volves "the `intentional offer or attempt, without
authority or consent, to haun or offensively touch
another that reasonably places the other in fear of
such contact'.' " Hopkins v, Columbus Bd Of Educ.,

Page 6

Franklin App. No. 07AP-700, 2008-Ohio-1515, 1
29 citing Batchetder v. Young, Trumball App.

No.2005-T-0150, 2006-Ohio-6097. A cause of ac-
tion for battery "involves the `intentional, uncon-
sented, contact with another.' " Id Appellant's
claim for assault and battety is basad upon the
heated exchange that oceurred in the office culmin-
ating in Het3'elfmger grabbing Appellant's wrist
with enough pressure to leave a bruise.

(148) We first fmd the trial court was correct
in its determination that the Civ.R. 56 evidence
presented did not deanonstrate any genuine issue of
material fact that Heffelfiuger's actions were done
with malicious purpose, in bad faith, or in a wanton
and reckless manner. "Wanton misconduct" has
been defined as a failure to exercise any care what-
soever> Jackson v. MclJOnard (2001), 144 Ohio
App.3d 301, 309, 760 N.B.2d 24 citing Kawkins v.

Ivy (1977), 50 Ohio St.2d 114, 4 0.0.3d 243, 363
N.E.2d 367, syllabus. In Roszman. v. Sammett

(1971), 26 Oh'ro St:2d 94, 96-97, 55 0.02d 165,
166, 269 N.E.2d 420, 422, the Ohio Supreme Court
stated that "mere negligence is not converted into
wanton misconduct unless the evidence establishes
a disposition to perversity on the part of the tort-
feasor." The perversity must be under such condi-
tions that thb ictor must be conscious that his con-
duct wili in all p'robability result in injury. Id. at 97,

55 0.0.2d at 166, 269 N.E,2d at 423. To act in
reckless disregard of the safety of others, the con-
duct must be of such risk that it is substantially
greater than that which is necessary to make the
conduct negligent. Thompson v. McNei71 (1990), 53
Ohio St.3d 102, 104, 559 N.E.2d 705, 708.

(149) "Bad faith" has been defined as a
`dishonest purpose, moral obliquity, conscious
wrongdoing, breach of a known duty through some
ulterior motive or ill will partaking of the nature of

fraud.' " Jackson v. Butfer Cty. Bd of Cty. Commrs.
(1991), 76 Ohio App.3d 448, 454, 602 N.E.2d 363,

367, quoting Slater v. Motoaists Mut. Tns: Co.
(1962), 174 Ohio St. 148, 21 0 . 0.2d 420, 187
N.13.2d 45, paragraph two of the syllabus. "Malice"
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has baen dfm a^6 Ohi App 3d at 453454, 602
to do injury. 2
N.E.2d at 367.

150) However, examination of the issue of
whether the intehtional tort of assault and battery is
within the scope of employment yields a different
result. In detern»ning whether an employee's act is
within tlie scope of smployment, the Ohio Supreme
Court set the following rationatc in Byrd v. Faber

(1991), 57 Ohio St3d 56, 58, 565 N E.2d 584:

{¶ 51) "It is well-established that in order for
an employer to be liable under the doetrm^ust be
spondeat superior, the tort of the etnp oy
committed within the scope of employment.
Moreover, where the tort is intentional, as in the
case at bar, the behavior giving rise to the tort must
be `caiculated to facilitate or promote the business
for which the servant was employed * k Lf7tle

Miami (tR. Co. v. Wetmore (1869), 19 Ohio St. I 10,

132; Taylor v. Doctor's Hosp. (1985), 21 Ohio
App.3d 154, 21 OBR 165, 486 N.E.2d 1249. For
exampte, an employer might be liable for an inten-
tional tort if an employee injures a patron when re-
moving her from the employer's business premises
or blocking her entry. The removal of patrons, who
may be unrnly, underage, or otherwise ineligible to
enter, is calculated to facilitate the peaceful and
7awflid operation of the business. Consequently, an
'employer might be liable for an injury inflicted by
an employee m the course of removal of a patron.

See, e.g., Stewart Y. Napuche (1952), 334 Mich. 76,

53 N.W,2tl 676; Kent v.. Bradley

(Tex:Civ.A{3p.1972), 4s0 S.W.2d 55.

*8 1152) "However, the employer would not
be liable if an employee physically assaulted a pat-
ron without provocation. As we held in Yrabel Y.

Acri (1952), 156 Ohio St. 467, 474, 46 O.O. 387,
390, 103 N.E.2d 564, 568, 'an intentional and will-
ful attack commined by an agent or employee, to
vent his own spleen or malevolence against the in-
jured person, is a clear deparNre from his employ-,

ble therefor
his

.' pee
rinci

, aso, Schutmanyv.rCleveland
respons-

30 Ohio St.2d 196, 59 0.O.2d 196, 283
N.E.2d 175. hi other words, an employer is not li-
able for independent self-serving acts Of his em-
ployees which in no way facilitats or promote his

business."

(153) Construing the Civ.R. 56 evidence most
favorably to Appellant, wa hold that there is gertu-

ine issue of matallant's acwrist withffenough for ettoof grabbing App
leave a bruise was not within the scupe Of r
felfmgex's employment as a Chief Deputy A
Whfle the discussion between Heffelfinger and Ap-
pellant rega'rding the database system was calcu-
lated to facilitate ar promote the busin.ess for which
the servant was employed, when Heffelfinger
grabbed Appellant's wrist to prevant her fiom leav-
ing the discussion, her act creates a genuine issue of
material fact whether Heffelfinger was acting out-
side the scope of employment.

(¶ 54) The Ohio Supreme Court hnt to the
similar detennination ragarding the exceptio
qualified immunity of a publofegopleo^elnm^ rar
tc detsrmine for purposes
munity whether an attorney for the City Of Cleve-
land was acting within the scopa of his employment1when he physically assaulted his opposing o
the Ohio Supreme Court stated,

(155) "We are unable to discern any gtant Of
authority in either the Revised Code or tbc Cleve-
land Nluniaipal Charter which allows an assistant
law director to graNfy his personal resentments,
either in the form of a physical assault or a lawsuit
arising therefrom, while engaged in the execu'tion
of lt9s appointed

30 ah o'S^ts.2d 196,t 197, r283 N E 2dland (1972),
175.

{¶ 561 We find Appellant has presented evid-
ence tending to show a material issue Of fact as to
an exception to qualified immunity under R .C.

2744.03(A)(6)(a) to defeat summary j gment on
this issue. Further, we find this same evidence
demonstrates a genuine issue of material fact as to
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Appellant's claim for battery. Considering the evid-
ence is a light most favorable to Appelean^t we*e ^st
that Heffelfmger's act of grabbing App
could be consUuefl as an intentional, unconsented
touching of another. We note the trial court reached
the same deteroilnation on Appollant's claitn for
battery and would have denied summary judgmcnt
on that claim, but for its application of qualified
immunity to Heffalfmger.

{¶ 571 The evidence in this matter, however,
does not lend the same credence to Appellant's
claim for assault. There was no evidence presented
that Heft''elfinger intentionally offered or attempted,
without authority or consent, to harm or offensively
touch Appellant to reasonably place Appellant in
fear of such contact. In Appellant's deposition,
counsel asked Appellant what Appallant said to her
when they were alone in the office. Appellant re-
sponded, "Irs kind of hard to remember everything
she said because she was talking so loud, So I
would say that she said I didn't understand their
side would be one of them. I don't know. Mostly it
was that, and then she would talk over top of ine
when'I would try to explain." (Zieber Depo., p. 35).
Counsel cross-examined Appellant regarding the
moments wheri Heffelfmger grabbed Appellant's

Wrist.

*9 {¶ 581 ."A. She moved forward one time
that I can remember and that was to gmb my wrist.

{¶ 59}"'Q. And you are saying she moved for-
ward to you or you stepped towards her and the door?

(1601 "A. No. She grabbed me firat before 1
stepped forward.

{161} "Q. And that was precipitated by you
simply saying rm leaving now7

{¶ 62) "A. I would think so, yes. ^'" `•"
(Zieber Dapo., p. 26).

{¶ 63) Appellant testified that other than Hef-
felfmger grabbing her wrist, there was no other

contact between her and Heffelfinger during the
time they were in the office alone. (Zieber Depo., p,

27).

{¶ 64) Accordingly, Appellant's fnst, second
and third Assignments of Error are sustained in part
and overmled in part.

{¶ 65} Appallant's fourth Assignment of Error
argues the trial oourt incorrectly determined Hef-
felfmger was entitled to judgtnem as a matter of
law on Appellant's claim of kidnapping, which the
trial court restyled as false imprisonment.

{¶ 66} False imprisonment occurs when a per-
son eonfines another intentionally without privilege
and against her consent within a limited area for
any appreciable time, Ilowever short. Bennett v.

Ohto Dept of ReAab. & Carr. (1991), 60 Ohio

St.3d 107, 109, 573 N.E.2d 633. When an individu-
al voluntarily agrees to be in a certain plaae,
however, that individual is not confined since she is
not held against her will. Sharp v. Cleveland Clinic,
176 Ohio App.3d 226, 2008-Ohio-1777, 891

N,E.2d 809, at 123 citing Denovich v. Twin Vala

Stores, Inc. (Feb. 23, 1995), Cuyahoga App. Nos.

67580 and 67922.

(167) As a first matter, we must determine
whether Appellant has presented genuine issues of
material fact to overcome Heffelfmger's prp
tion of immunity pursuant to R.C. 2744.03(A)(6).
Appellant does not dispute that she voluntarlJy went
into the private office with Heffelfinger. Appallant
argues that the false imprisonment occurred when
HefYelfinger_stoed in frortt of the door and placed
her foot in front of the door. Using the analYsis
stated above regarding R.C. 2744.03(A)(6), we can-
not fmd by construhtg these facts most favorably to
Appellant that Appellant has defeated the presump-
tion of Heffelfmger's immunity. First, Appellant
want into the room voluntarily. Second, the location
of Heffelfmger in the room does not demonstrate
Heffelfmger's aotion was outside the scope of em-
ployment or that she acted with malicious purpose,
in bad faith, or in a wanton or reckless manner. Ap-
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pellant testified that she could not say that Hef-
felfmger was standing in a position to prevent any-
one from entering the door. (Z'leber Depo., p. 51).
Third, Appellant testified, as corroborated by Ms.
Adams, that whea Ms. Adams attempted to open
the door and could not because of the piacement of
Heffelfmger's foot, Heffelfinger immediately
moved her foot so that Ms. Adnrus could fully open
the door and enter the room. (Zieber Depo., pp.
50-52, Adams Depo., 25-26).

*10 {¶ 69} Appellant also argues that Hef-
felfinger's grabbing of Appellant's wrist could be
consttued as imprisonment for purposes of the false
imprisonment claim. We disagree with this atgu-
ment because Appellant testifled that as soon as
Heffelfmger grabbed her wrist, Heffelfmger imrne-
distely let go. While the contact may be sufficient
to constitute an unconsented and offensive touch
for purposes of battery, we cannot fmd the grabbing
of the wrist and immediate release to create a geniu-
ine issue of matarial fact for purposes of false im-
prisonment. Construing the facts most favorably to
Appeliant, we cannot find a gertuine issue of mater-
ial faot to overcome the presumption of immunity
pursuant to R.C. 2744.03(A)(6). Assuming ar-

guenda the facts were sucb that Appellant met her
burden under R.C. 2744.03(A)(6), we fmd there ex-
ist no genuine issues of material fact as to her claim

for false imprisonntent.

(169) Appeliant's fourth Assignntent of Error
is therefore overruled,

(¶ 70) Appellant argues in her fifth Assign-
tneat of Error the trial oourt inoorrectly analyzed
Appalient's claim of intentional infliction of emo-
tional distress. We disagree. This Court discussed
the standard for demonstrating a claim for inten-
tional infliction of emotional distress in Hutl Y. J.C.

Penney, supra. We stated:

{1J 71) "The court correctly cited the seminal

case of Yeager v.. Local Union 20 (1983), 6 Ohio

St.3d 369. In Yeager, the Supreme Court found one
who by extreme and outrageous conduet intontion-

ally or recklessly causes serious emotional distress
to another is subject to liability for damages due to
the emotional distress. The Supreme Court warned
it is insufficient that the tortfeasor acted witb tor-
tious, or even criminal, intent. It is insufficient to
show malice, or a degree of aggravation which
woul.d entitle a plaintiff to punitive damages for
other torts. Liability for intentional infliction of
emotional distress requires conduct so outragoous
in character and extreme in degree as to go beyond
all possible bounds of decency, which would be re-
garded as atrooious and utterly impossible in a civ-
ilia.ed cotnmunity, Yeager at 374-375:' Id at 126.

(172) The trial court did not err in fmding no
disputed facts as to whether Heffelfinger acted with
malicious purpose, in bad faith, an
reckless manner for the pw'poses of APPallant's
claim for intentional infliction of emotional dis-
tress. The Civ.R 56 evidence does not rise to the
level of a conscious disregard of the fact that her
conduct would in all probability result in injury.
The next determination is whether Appellant has
established a genuine issoe of material fact that
I3effelftttger'a alleged intentional infliction of emo-
tional distress was outside the scope of employ-
ment.

{¶ 731 Upon review of the record and consiru=
ing the facts most favorably to Appellant, wo can-
not fmd that Heffelfinger's interactions with Appel-
lant on May 18, 2006, and thereafter, remove Hef-
feifmger from her scope of employment in regards
to this specific claim. We ftuttter futd that even if
Appellant overcame the presumption of immunity,
hd claft forintentional inftiction of ernotional dis-
tress would not survive summary ,judgment. We
agree with tho irial court that Heffelfmger's actions
towards Appellant were not so outrageous in char-
acter and extreme degree as to go beyond all pos-
sible bounds of decency and to be regarded by a
civilized community as atrooious. Appeltant's fifth
Assignment of Error is ovetruled.

*11 1174) Accordingly, pursuant to our above
analysis, we hereby overrule in part and sustain in
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part Appellant's first, second and third Assigtunents
of Ermr. We ovorrule Appellant's faurth, t7tth and
sixth Assigtunents of Error in their totality.

(175) The judgment of the Richland Connty
Court is affumed in part, reversed in part and te-
tnanded to the trial aourt for further proceedings
consistant with tbis decision and judgment entry.

,7UDGMENT ENTRY
For the reasons stated in our accomp of the

Memorandtun-Optnion on file, the judgment
Richland County Coart of Common Pleas is af-
firmad in patt, reversed in part and remanded fbr

farther proceedings consistent with this decision

and judgment entiy. Costs are to be split between

Appellant and Appollees.

DELANEY, J., HOFI MAN, P.J. and WISE, J.,
conour.

Ohio App. 5 Dist,2009.
2ieber v. Heffelfatger
Slip Copy; 2009 W1. 695533 (Ohio App- 5 Dist.),
2009 -Ohio- 1227
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1>

TRBPORTING OF OPIIdIONS AND WEIGHT OF
LBGAL AUTHORITY.

Court ofAppeals of Ohio,
Tenth District, Franklin County.

Susan COATS, Administrator of the Estate of Lt.
Brandon Ratliff, Plaintiff-Appellant,

V .
City of COLUMBUS, Defendant-Appelloe.

Appeal from
sP1

No. 06AP-681.
Decided Feb. 22, 2007.

the Frankliit County Court of Com-
.mon ea

Blue, Wilson and Blue, and Douglas J. Blue, for ap-
pellant.

Riahard C. Pfeiffer, Jr., City Attomey, and Glonn
kedick, for appellee.

SADLER, P.J.
*1 {¶ 1} Appeilant, Susan Coats, Admirustrator

of the Estate of Lieutenant Brandon Ratliff, de-
ceased ("appellant"), filed this appeal seeking re-
versal of a deeision by the Franklin County Court
of Common Pleas granting summary judgment in
favor of appellee, City of Columbus ("appellee" or
"the City"). For the reasons tltat follow, we affirm
the trial court's decision.

2} Brandon Ratliff ("Brandon") was em-
ployed by the Columbus Health Deparhnent start-
ing in 1995, as a seasonal employee while still in
M school. In 2001, Brandon started working fall-

for the Health Depariment as a Di=se Inter-
vention Specialist. At some poirn Bandon aP-
proached Debbie Coleman, his manager at tho
Health Department, and told her he was experien-
cing fmarrcial problems and needed a job that

Page 1

would pay him more money. The two discussed
thatHealth Education Program Planner poshon

would be available as part of a grant program that
was funded for the period from October 1, 2002
through September 30, 2003. Brandon applied for
and was ultimately offered the position. Appropri-
ate personnel action £orms were completed, and the
only action rentaining to be takea was what was
known as the "civil service walkthrough," which
entailed having Brandon sign some forms and have
his pictura taken.

(13) The week before Brandon was to start in
his new position, he receof orders report

Reservestnllitary duty as part
Brandon was deployed to Afghanistzn, where ha
served in a medical unit until be retumed to Colum-
bus in June of 2003, Brandon reatrned to work at
the Iiealth Department in September 12103.

{¶ 4} VJhile Brandon was deployed in Afgb-
anistan, Larry Thomas, Human Resources Director
for the Health Department, detetmined that since
Brandon had not completed the proccss of taking
his new position, there was no requitement that the
position be held for him pending his return from
mili(ary service. Instead, the position was given to
Linda Norris, a Health Education Program Pl.anner
in a different program, who was about to be laid off
from her position due to budget constraints. Ms.
Norris questioned ber placement in that position be-
cause she was aware the position had been offered
to grandou betore he left for military service, but
was told that Brandon had not signed the papers ne-
c.essary to acxually take the position.

{9 5} Thus, upon his return from military ser-
vice, Brandon returned not to the position he had
been about to start, but to his old job as a Disease
httervention Speclalist. Brandon was worlting in a
work area in wbich he had no computer aud no oth-
er work equipment other than a shared telephone,
which had itot been the case before he was de-
ployed to Afghanistan. Brandon expressed to some

EXHIBIT

® 2011 Thomson Reuters. No Claim to Orig, US Gov. Works.

Apx. 63

http://web2.westlaw.com/print/printstream.aspx?pbc=E1D07ACE&destination=atp&utid=l... 6/2/2011



Not Reported in N.E.2d, 2007 WL 549462 (Ohio App. 10 Dist), 2007 -Ohio- 761
(Cite as: 2007 WL 549462 (Ohio App. 10 Dist.))

of his co-workers that he felt burt by this situation,
and like he had been demoted for some reason.

{¶ 61 In February of 2004, Brandon went to
meet with Thomas Horan, Assistant Commissioner
of the Health Department, to express his feelings
about tho way he had been treated upon his ratum
from Afghanistan Mr. Horan told Braudon he
would look into the situation to sea if there was
anything that could be done, and that this process
would take a couple of weeks. Mr. Horan then dir-
ected Larcy Thomas to investigate what had
happened and to see if anything needed to be done.
Mr. Horan also consulted with Alan Varhus of the
City Attorney's offtceregarding the issue.

*2 {Q 71 On March 5, 2004, Mr. Iloran met
with Brandon again. Mr. Horan explained that
based on the review that bad been conducted, he
believed the City had taken all legal steps it was re-
quired to take when Brandon retumed to work. Mr.
A.oran offered to hold further discussions regarding
the issue, but Braudon ultimately informed hint that
somanne representing him would contact the City
for any fiuther disoussions.

118) On March 15, 2004, the Columbus Dis-
patcH published an article detailing Brandon's story.
The story was seen by a number of City officials,
including Mr. Horan, Dr. Teresa Long of the Health
Department, and Mayor Michael Coleman. Mayor
Coleman's Chief of Staff, Michssed IvIa orwCole-
contacted Ar. Long and expro Y
maris wishes that Brandon receive the promotion
ha had been proraised or a comparable job or, in the
lack of an available comparable jolb, that Brandon
at least be given the additional salary he would
have received with the promotion. Dr. Long then
began to take steps to follow the Mayor's wishes.

(¶ 9) Unfnrtunately, the efforts undertaken by
City officials on Brandon's behalf were not oommu-
nicated'to him. On March 16, 2004B ^dmo j vis-
ited the offiee of Health Department's p oY
Assistance Program for counseling, where he ex-
pressed the mental and emotional problems he was

Page 2

experiencing as a result of the situation. On March
18, 2004, Brandon shot and killed himself.

(110) Appellant, Brandou's mother and the ad-
ministrator of his estate, filed this action aileging
two causes of action: ona a survivorship action
seeking recovery for intentional intliction of emo-
tional distress, and the other a wrongful death
claim. The trial court ultimatel summary

h ap-peal to appellee, and appellant filed t p-
peal alleging the following as the sole assignment
of etror:

'1'HE TRIAL COURT ERRED TO THE SUB-
STANTIAL PREJUDICE OF PLAINTiFF/AP-
PELLEE (sic) IN GRANTING DEFENDANT/AP-
PELLEE'S BECAUSE (sic) REASONABLE
MINDS COULID DIFFER AS TO WHETHER
DEFENDANT/APPELLEE ACTED WAN-
TONLY OR RECKLESSLY DIRECTLY AND
pROXIMATELY CAUSING INJURY AND
DEATH TO LIETENANT "(sic) BRANDON
RATLIPF.

(¶ 11) We review the trial courPs grant of sum-

mary judgment de novo. Covenlry 7'wp. v. Ecker
.(1995), 101 Ohio App,3d 38, 654 N.E.2d 1327.
Sutntnary judgment is proper only when the party
moving for summary judgment demonstrates: (1)
no genuine issue of material fact exists; (2) the
moving party is entitled to judgment as a matter of
law; and (3) reasonable minds could come to but
one aonclusion, and that conclusion is adverse to
the party against whom the motion for summary
jud,gment is made, when the evidence is construed
in a light most favorable to the nonmoving party.

Civ.R. 56(C); State ex ret. Grady v. State Emp.

Rels. Bd (1997), 78 Ohio St.3d 181, 183, 677

N.E,2d 343.

(112) The triai court concluded that appellee
was entitled to judgment as a matter of law by ap-
plication of the immunity granted to political subdi-
visions by R.C. Chapter 2744. In reviewing a claim.
of political subdivision immunity, R.C. Chapter
2744 sets forth a threc-tiered analysis. Cater v.
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Cleveland(1998), 83 Ohio St.3d 24, 697 N.E.2d
610. First, R.C. 2744.02(A)(1) sets forth the general
rale that "a political subdivision is not liable in
damages in a civil action for injury, death, or loss
to person or property allegedly caused by any act or
omission of tho political subdivision or an employ-
ee 6f the political subdivision in connection with a
govemmental or proprietary fcutotion." Next, it is
necessary to detetmine whether any of the excep-
tions to this general rule listed in R.C.
2744.02(B)(1) through (5) are applicable. Finally, if
it is determined that one of the exceptions might
apply, the political subdivision may assert one of
the affirmadve defenses set forth in R.C.
2744.03(A). See Colbert Y. Cleveland (2003), 99
Ohio St3d 215, 2003-Ohio-3319, 790 N.E.2d 781.

*3 (113) In this csse, there is no question that
appellee is a political subdivision entitled to tha
general rule of irnmunity. Therefore, the issue is
whether any of the exceptions to itnmunity sot forth
in R.C. 2744.02(B)(1) through (5) would apply to
appellant's claims. Initially, we note that at the trial
conrt, there was some argument about whether ap-
pollee violated a statutory duty under the Uni-
fotmed Service Employment and Reemployment
Rights Act ("USERRA"). The trial court concluded
that jurisdiction to hear USERRA olaims is vested
solely in the Federal courts, and the statute could
therefore not be used as the basis for appellant's
claims, In her appellate briet appellant specifically
stated that she is not claSming any violation of
USERRA, the collective bargaining agreement cov-
oring City Health Departmcnt employees, or the
Gity's lvlanagamtxtt Compensation Plan. Thus, it is
not necessary for ae to consider that portion of the
trial court's decision.

{¶ 14) Appellant's survivorship and wrongful
death claims allege the intentional infliction of
emotional distress. Ohio courts have traditionally
and aonsistently held that since R.C. 2744 .02 in-
cludes no provisions excepting intentianal torts
from the general rule of immunity, political subdi-
visions are immune from intentional tort claims.
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Feathersione v. City of Cotumbue, Franklin App.

No. 06-89, 2006-Obio-3150, citing 6Yilson v Stark

Cty. Dept. of Ham. Sers. (1994), 70 Ohio St.3d 450,

1994-Ohio-394, 639 N.E.2d 105; Hubbard v. Can-

ton City Sch. Bd. Of Edn. (2002), 97 Ohio St.3d

451, 2002-Ohio-6718, 780 N.E.2d 543.

('g 15) Appellant argues that the cases applying
political subdivision immunity to intentional tort
claims are distinguishable because those cases in-
volved claims that were outside the employer-em-
ployee context. R.C. 2744.09 does establish an ex-
ception to immunity for claims by an emploYae of a
political subdivision arising out of the employee re-
lationship between the employee and the political
subdivision, However, Ohio courts have genetally
held that intentional tort claims, by dafmition, can-
not arise out the employeo relationship because
sucb intentional acts necessarily occur outside the
scope of the employee relationship. See Brady v..

Safety Klsen Corp. (1991), 61 Ohio St.3d 624, 576
N.E.2d 722; Elllthoip v. Barberton City Sch. Aist.
Bd qfEdn. (Jul. 9,1997), Summit App. No. 18029.

(¶ 16) Appellant argues that the exception to
political subdivision immunity set forOt in R.C.
2744,02(B)(4) should apply here. Prior to April 9,
2003, that section specified that political subdivi-
sions couid be liabâe for negligence occurring on
grounds or buildings used in conjunction with a
govemmental fitnction. In Hubbard supra, the
Ohio Supreme Court held that this language was
not liruited to injuries suffered as a result of physic-
al defects within the property. Hubbard, at syllabus.

{¶ 17) We reiterate that R.C. 2744.02(B)
speaks solely in terms of negligence, a claim appel=
lant has not made. Even if the exception were not
limited to negligence claims, the General Assembly
amended R.C. 2744.02(BX4) effective April 9,
2003 to make it clear that the exception applies
only to cases where the injuries resulted from phys-
ical.defects in the property. Appellant argues that in
this case, Brandon's injuries resulted from a course
of conduct that began when he left for military ser-
vice in October of 2002, and that the prior version
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of R.C. 2744.02(B)(4) and, by extension, the Ohio
Supreme Court's decision in Hubbard, applies.
However, it is clear that Brandon did not suffer any
injury, until after he.retumed to work in September
of 2003. Therefore, the amended version of R.C.
2744.02(B)(4) would apply, and since appeliant's
claims were not based on injury resulting from a
physical defect in appellee's property, the exception
would not apply even if negligence had been raised.

*4 {¶ 18) Appellant also argues that appellee's
immunity should bo stripped away because appel-
lant acted in a wanton or reckless manner in its
dealings with Brandon. Appellant argues that R.C.
2744.03(Ax5) would apply in this situation. R.C.
2744,03(A)(5) provides that:

The political subdivision is immune from liability
if the injmy, death, or loss to.person or property
resulted from the exercise of judgment or discre-
tion in detemdning whether to acquire, or how to
use, equipment, supplies, materials, personnel,
facilities, and other resources unless the judgment
or discretion was exerclsed with malicious pur-
pose, in bad faith, or in a wanton or reckless
manner.

{¶ 19} As we noted in Hiles v. Frartklin Cty.

Bd. of Commrs„ Franklin App. No. Q5AP-253,
2006-Ohio-16, R.C. 2744.03 does not create a basis
for liability, but rather provides 'tmmunities and de-

feases to liability. Hiles, at 135. Under the frame-
work set forth in Cater, supra, it is only necessary
to consider whether one of tlre R.C. 2744.03 de-
fenses applies if it is fust detannined that one of the
exceptions to immtmity R.C. has trotuover
through (5) appi't, a hurdle appellant
come in this case. FLrtber, even if tof wheth-
er to immunity did apply, the question
er appellee acted in a rackless or wanton matmer is
only relevant to defeat a claim by the political sub-
division that its action involved "the exercise of
judgment or discraiion in determining whether to
acquire, or how to use, equipment, supplies, materi-
als, personnel, facilities, and other resources" as
provided in R.C. 2744,03(A)(5). The City has not
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asserted that as a defense.

20) Even if appellee did not have the benefit
of the immunity provided to political subdivisions,
appellee correctly argues that it would still be en-
titled to summary judgment, because Brandon's sui-
cide was an intervenin.g cause for which appellee
canuot be held responsible. It is well-settled that
"[t]he general rule is that suicide constitutes an. in-
tervening furce which breaks the line of causation
stemming finm the wrongful act, and, therefore, the
wrongful act does not render the defendant civilly

liable." Fischer v. Morales (1987), 38 Ohio App.3d

110, 112, 526 N.E.2d 1098. An exception to this
general rule exists whore the intervening cause
could have been reasonably foreseen or was a nor-
mal incident of the risk involved. Id at 112,

(121) In this case, Brandon's suicide could not
have been reasonably foreseen, nor was it a normal
incident of the risk involved. As we stated in Fisc-

her, "It is common knoFVledge that virtually all hu-
man beings experience depression of varying de-
grees at various times of their lives. Depression is
not an unusual emotional condition. Seldom does
depression lead to suicide ." Id It is truly tragic that
nobody with tlre City who was awarc of the efforts
being made on Brandon's behalf communicated to
him that those efforts were being made, an act that
may well have prevented the outcome that oc-
cutred. However, that failure cannot resutt in the
imposition of legal liability against the City, be-

cause Brandan's act could not have been foreseen.

*S {¶ 22) Consequently, wa 6vetnrle appel-
lant's assignment of error, and affirm the decision
of the trial court.

Judgmentaffirmed

BROWN and WHITESIDE, JJ., concur.
WHiTESIpB, J., retired of the Tenth Appellate
District, assigned to active duty under authority of
Section 6(C), Article IV, Ohio Constitution.

Ohio App. 10 Dist.,2007.
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C
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEOAL AUTIIORITY.

Court of Appeals of Ohio,
Sixth District, Lucas County.

Timothy R. VILLA Appellant,
Y.

VILLAGE OF ELMORE, et al. Appellees.

No. L-05-1058.
Decided Dec. 16, 2005.

Background: Former village police officer brought
action against village, clerk of city municipal court,
newspaper, and newspaper's editor for violation of
expungement statute, invasion of privacy and de-
famation for release of information about convio-
tion against him for impersonating an officer and
charge against him for cartying a concealed
weapon, notwithstanding expungement ordors. The

Court of Common Pleas, Lucas County, No. CI-
03-1818; granted summary judgment defendants,
and police chief appealed.

Holdings: T&e Court of Appeals, Parish, J., held that:

(1) order expunging officer's conviction of imper-
sonating a police officer that was not joumalized
was not valid or enforceable;
(2) ofllcer had no cause of action against village or
iriuaicipal cdart clerk under expungement statute
for failing to seal the record of his conviction and
charge or for producing information relating to the
conviction for impersonating an officer;
(3) village and municipal court clerk were not liable
for failure to seal record of charge against officer
for canying conce.aled weapon under expungement
order the off"icer had obtained over 20 years earlier

or for not removing from his personnel file all doc-
uments relative to the weapon charge;
(4) village was exempt from action under Privacy

Page 1

Act for release of information. about conviction and
charge;
(5) village was immune frem
law invasion of privacy; and

claim for common

(6) newspaper and newspaper editor did not invade
officer's right to privacy when they published art
icles about charges againsthim.

Aflhmed.

[tj Criminal Law 110 C= 1226(3.1)

110 Criminal Law
11 0XXVIiI Criminal Records

110k1226In General
110k1226(3) Expungement or Correcfion;

Bffect of Acquittal or Dismissal
11ok1226(3.1) k. In General. Most

Cited Cases
Expungemont order signed by municipal court

judge expunging former village police officer's con-
viction for impersonating a police officer was not
journalizad as required by rule to becocne effective;
letter from an official with the Attomey General's
office that referred to a copy of the order, memo
from clerk of court that referred to a certified copy
of the order, and document purported to be written
by municipal clerk regarding her search for officer's
expungement doouments did not show the order
was in fact joumalized. Rules Civ.Proc., Rule 58(A).

[2] Criminal Law 110 C^1226(3.1)

110 Criminal Law
110XXVIII Criminal Records

110kI226 In General
110k1226(3) Expungement or

Effect of Acquittal or Dilmissal
Correction;

110k1226(3.1) k. In General. Most

Cited Cases
Expungement order signed by municipal courl

judge expunging fonner village police offieer's con-
viction for impersonating a police offrcer that wss

® 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Apx. 68

http://web2.westlaw.comlprintlprintstream.aspx?mt=Ohio&utid-l&prft=HTMLE&pbc=DF... 6/2/2011



Not Reported in N.E.2d, 2005 WL 3440787 (Ohio App. 6 Dist.), 2005 -Ohio- 6649
(Cite as: 2005 WL 3440787 (Ohio App. 6 Dist.))

not journalized was not valid or enforceable; order
was not file-stamped indicating the order had been
filed with the clerk for joumalization, and fact that
the officer relied on its validity and others may
have believed it was valid did not constitute proof it
was valid. Rules Civ.Proc., Rule 58(A).

(31 CrSminal Law 110 C=1226(3.1)

110 Criminal Law
11oXXVIlI Crinninal Records

110k1226 In General
170k1226(3) Expungement or Correction;

Effect of Acquittal or Dismissal
110ki226(3.1) k. In General. Most

Cited Cases
Whether former village police officer had actu-

ally been previously convicted of impersonating an
off'icer was irretevant to determination of whether
an expungement order he obtained from municipal
court was valid. Rules Civ.Proc., Rule 58(A):

[4J Criminal Law 110 rre`=1226(3.1)

110 Crirninal Law
110XXVI11 Criminal Records

IlOk1226In General
110k1226(3) Expungement or Correction;

Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most

Cited Cases
Fonner village police officer had no cause of

action against village or municipal court clerk un-
der expuitgement statute for faiiing to seal the re-
cord..of his conviction for impersonating an officer
and charge of carrying a concealed weapon or for
producing information relating to the conviction for
impersonating an officer; statutory order to ex-
punge officer's • conviction for impersonating an of-
ficer was not journalized as. required by rule to be
effaotive and the order to expunge the oharge of
canying a concealed weapon for which he was not
convicted was granted judicially, not under statute.
R.C. § 2953.31 et seq.

151 Clerks of Courts 79 C=42

Page 2

79 Clerks of Courts
79k72 k. Liabilities for Negligence or Miscon-

duet. Most Cited Cases

Criminal Law 110 <C=1226(3.1)

110 Criminal Law
110XXVIR Criminal Records

110k1226In General
110k1226(3) Expungement or Correction;

Effect of Aoquiml or Dismissal
]10k1226(3.1) k. In

Cited Cases

General. Most

Limitation of Actions 241 0=58(2)

241 Limitation of Actions
2411L_Computation of Period of Limitation

24111(A) Accrual of Right of Action or De-
fense

241k58 Liabilitics Created by Stat¢te
241k58(2) k. Liability of Municipal.ity

or Public Officers. Most Cited Cases
Village and municipal court clerk wcre not li-

able for failure to sea] the reoord of charge against
former village police officer for Carrying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earner or for not remov-
ing from his personnel file all documents relative to

-the weapon charge; there was no evidence showing
misoonduct on part of the present clerk, any claim
against clerk in office at time of the order had
abated under two-year statute of limitatioas and
there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
former . villaga police officer for canying a con-
cealed weapon under expungement Order the officer
had obtained over 20 years earlier or for not ramov-
ing from his personnel file all documents relative to
the weapon charge; there was no evidence showing
misconduct on paxt of the present clerk, atiy claim
against clerk in office at titne of the order had
abated under two-year statute of limitations, and
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there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744,04.

Village and municipal court cierk were not li-
able for failme to scal the record. of charge against
former vi0age police officer for carrying a eon-
cealed weapon under expungement order the ofricer
had obtained over 20 years earlier or for not remov-
ing from his persomtel ftle all documents relative to
the weapon charge; there was no evidence showing
misconduct on part of the present clerk, any claim
against clark in office at time of the order. had
abated under two-year statute of iimitations, and
there was no evidence in record that village re-
ceived notice of the order. R.C. §?744.04.

[6] Criminal Law 110 0=1226(3.1)

110 Criminal Law
110XXVllI Criminal Records

l 1Ok1226In General
Ilokl226(3) Expungament or Correction;

Effect of Acquittal or Dismissal
ilOkl226(3.1) k. In General. Most

Cited Cases
Vitlage did not haye duty to comply with ex-

pungement orders obtained by former village police
officer expunging his conviction for impersonating
an officer and his charge for carrying a concealed
weapon, where village had not received copies of
the orders from clerk of municipal eourt in action
against viliage for failure to seal its records.

[7] Records 326 C=31

326 Records
32611 Public Acaess

326II(A) In General
326k31 k. Regulations Limiting Access;

Offenses. Most Cited Cases
Village was exempt from action under Privacy

Act for release of. information about conviction
against fonner village police officer for impersonat-
ing an officer and charge of carrying a concealed
weapon, notwithstanding an expungement order;
offrcer's personnel file was maintained by end re-

leased by village's police chief, who kept the file as
a part of his dufies as the chief law enforcement of-
froer for the village and was exempt under excep-
tion for release of information by individual who
performed as principal function "activit[ies] relat-
ing to tite enforoement of the criminal laws". R.C.
§§ 1347.04(A)(1), 1347.10(A)(2).

[8] Municipal Corporations 268 C::^747(3)

268 Municipal Corporations
268XII Torts

268XII(B) Acts or Omissions of Officers or

Agents
268047 Particular Officers and Offrcial

Acts
268047(3) k. Police and Fire. Most

Cited Cases
Village was immune from former village police

officer's claim for common law invasion of privacy
for release of ioformation about conviction against
him for impersonating an officer and charge of car-
rying a concealed weapon; political subdivision
was entitled to blanket immunity for tort action un-
der statute where no exception applied. R.C. §

2744.02.

[4] Torts 379 C;=351

379 Tores
3791V Privacy and Publicity

3791V(B) Privacy
3791V(B)3 Publicatious of Communica-

tions in General
379k35I k. Miscellaneaus Particular

Cases. Most Cited Ceses

morts 379 C=*57

379 Torts
379IV Privacy and Publicity

3791V(B) Privacy
3791V(B)3 Publications or Communica-

tions in General
379k356 Matters of Public Interest or

Public Record; Newsworthiness
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379k357 k. In General. Most Cited

Cases
Newspaper and newspaper editor did not in-

vade police chiefs right to privacy when it pub-

lished articles about charges against him 30 years

earlier for impersonating an officer and cattying a
concealed weapoa; articles were publiehed within a
few weeks of police chiefs appointment in response
to aitizens' concern over his past performanec in
law enforcement, infomtation related to chiefs pub-
lic life and was of legitimate concern to dre pnblic,
and there was no evidence the published infotma-
tion was believed by the newspaper and editor to be
private.

MariIyn L. Widman and Ellen Grachak, for appel-
lant

Michael K. Fatxoll and Kelly M. King, for appellees
The Press and Kelly Kaezala.

Teresa L. Grigsby, James E. Moan and P. Martin
Aubry, for appellees Village of Ehnore, Clerk of
Courts, and City of Sylvania Municipal Court.

DECISIONAND .1(IDGMENT ENTRY
PARISH, J.

*i {¶ 1) This is an appeal from a judgment of
the Luoas County Court of Common Pleas that
granted the moti.ons for surnntary judgment filed by
appelloes on appellant's claims of a violation of
Ohio's expungement statute, invasion of privacy
and defamation. For the following reasons, this
couctaffums the judgment of the trial court,

{¶ 2) Appellant sets forth nine assignelents of
error:

{13) "1. The trial court erred when it determ-
9ned as 'itnntaterial' the question of fact as to
whether Plaintiff was convicted of impersonating
an officer.

(14) "2. The trial court erred when it determ-
ined that the expungement order signed by Judge
Erb was not journalized.

Page 4

{¶ 5) "3. The trial conrt erred when it determ-
ined that the expungement order signed by Judge
Erb was not valid and enforceable.

.(¶ 6) "4. The trial court erred when it ruled
that Plaintiff does not have a clalm against any De-
fendant under R.C. 2935.31 et seq. because Judge
Handwork 'must have issued the [expungement) or-
der pursuant to his judicial authority.'

1171 "5. The trial court erred When it found
Defendant Clerk had no liability for failing to seal
the record of the CCW cbarge, despite the existence
of a valid and enforceable expungement order.

118) "6. The trial court en'ed when it found
Defendant Village did not have knowledge of either
eicpungement ordar.

(¶ 9) "7. The trial court erred when it determ-
ined Defendant Village was exempt from Ohi(Ys
Privacy Act.

{110} "8, The trial coutt erred when it determ-
ined Plaintiff did not have any claim for common
law invasion of privacy against Defendant Village.

{¶ 11} "9. The trial court erred when it determ-
ined Plaintiff did not have any claim for common
law invasion of privacy against Defendants News-
paper and Editor."

{¶ 12) The facts rel.evant to the issues raised on
appeat are as follows. Appallant was employed by
the vlllage of Elmore as a police officer from Octo-
ber 1969 until April 27, 1970. The record contains a
letter dated May 2, 1970, to appellant from the vil-
lage clerk notifying appellant that his services as
deputy policeman were terminated as of April 27,
1970, and an undated memo from an officer with
the Ehnore Police Department to the Lueas County
Sheriffs Office stating appellant was discharged on
Apri129,1970.

{¶ 13) rn August 1970, appellant was charged
in Sylvania Municipal Court with carrying a con-
cealed weapon (case no. 25224) and impersonating
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a law enforcement officer (case no. 25225). A court
joumal entry for the weapon charge indicates appel-
lant entered a not guilty plea and contains a nota-
tion that the case was bound over to the grand jury.
A criminal docket index sheet confirms appellant
eniered a not guilty plea to the waapon charge.
However, there is no indication in tho record that
appellant was ever convictod of that, charge. As to
the impersonating charge, the criminal docket index
sheet indicates a"Mo C." plea was entered.
However, the reoord also contains copies of sub-
poanas indicating the impersonating case was set
for trial on October 23, 1970. Under "ramarks" on
the criminal docket index sheet is a notation that on
October 23, 1970, the case was oontinued to the call
of the prosecutor, along with the notation "Guilty."

*2 (¶ 14) The next event relevant to this ap-
peal occurred in December 1976, when appellant
filed an application for expungement of his convic-
tion on tho misdomeanor charge of impersonating a
police oftlcer. On Maroh 28, 1977, an order for ex-
pungement regarding that charge was signed by
Sylvania Municipal Court Judge William Eth. The
order referred to appellant's no contest plea and the
finding of guilty. The record also eontains a copy of
an order for expungement regarding the weapon
charge signed July 26, 1978, by Lucas County
Court of Common Pleas Judge Peter Handwork,
That order referred to a journal entry dated Decem-
ber 21, 1970, which stated that no indictment was
found against appellant on the charge of carrying a
conccaled weapon. The order farther stated appel-
lant was entitled to expungement of the record of
the.proceedittgs pursunat to R.C. 2953.31-2953.35.

{¶ 15) On July 17, 2000, appellee The Press, a
newspaper published in Millbury, Ohio, printed an
article which discussed the 1970 charges against
appellant. The editor of the paper at that time was
appellee Kelly Kaczala. At the time the article was
published, appellant was employed as chief of po-
lice for the village of Walbridge, Oh[o, an area
served by The Press. Appellees village of Elmore
("viliage") and the clerk of courts, City of Sylvania
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Municipal Court; both made information regarding
the 1970 charges available in response to public re-
cords requests by The Press. Information made
available by the village of Elmore consisted of ap-
pellant's personnei file, which included two sub-
poenas on which were written the Sylvania Muni-
cipal Court case numbers for the impersonating and
weapons charges. The reporter then went to the
Sylvania Municipal Court Clerk's Office aud was
allowed to review the critninal dooket index shoet
containing infonnation on the charges. The Press
published a follow-up article on December 10, 2001.

{Q 16} On February 21, 2003, appellant filed a
complamt in the trial court against the village of El-
more and the Clerk of Sylvania Municipal Court
cla'uning a violation of R.C. 1347 (the Ohio Privacy
Act), invasion of his common law privacy rights,
and a violation of the Ohio expungement statutes (
R.C. 2953.31 et seq.). The complaint also asserted
claims against The Press and Kaczala for common
law invasion of privacy and defamation. Appellant
claimed an order for expungement regarding the
impersonation charge was entered with the clerk in
the Sylvania Municipal Court in 1977, and an order
for expungement of the concealed weapon charge
was entered with the Lucas County Court of Com-
mon Pleas in 1978. Appellant further claimed the
clerk of Sylvania Municipal Court and the village
of Ehnore interitionally permitted The Press to have
access to s@aled records and information that was
personal and confidential.

(¶ 17) On August 19, 2003, the trial court
denied a motion to dismiss filed by The Press and
kaczala. A motion for sutnmary judgment was filed
by appellees village and clerk on July 14, 2004, and
by appollees The Press and Kaczala on July 26,
2004. Appellant filed oppositions tc both motions
and appellees filed replies. On July 19, 2005, the
trial court granted both motions for sunnnary judg-
ment.

*3 {¶ 18} This court notes at the outset that in
reviewing a motion for summary judgment, we
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must apply the same standard as the trial court Lo-

rain Nafl. Bank v. Saratoga Apts. (1989), 61 Ohio
App.3d 127, 129, 572 N.E,2d 198. Summary judg-
ment will be granted when there remains no genu-
ine issue of material fact and, when construing the
evidence most strongly in favor of the non-moving
party, reasonable minds can only conclude that the
moviag party is entitled to judgment as a matter of
law.Civ.R.56(C).

{¶ 19) In support of his appeal, appellant as-
seres the trial court overtooked material facts which
raise genuine issues as to scvcral of his claims. Ap-
pellant's first three assignments of error relate to the

reas-charge of impersonating a police for
ons of clarity, we will address app
and third assignments of error before addressing the
fnst.

[1] (120) In his second and third assiguments
of error, appellant asserts the trial court erred by
fmding that the expungement order from Sylvania
Municipal Court was never journalized and there-
fore not valid and enforceable. In considering
whether the expungement statutes were violated by
the clerk of the Sylvania Municipal Court, the trial
court found there was no evidence in the record that
the 1977 order to expunge the imperson etingto^
fense was ever journalized. Civ.R. 58(A),
July 1, 1970, states that "[a] judgment is effective
only when emered by the clerk upon the journai."
Appellant calls the courPs attention to several docu-
ments which he claims raise a quastion of fact as to
whether the order was joumalizcd, including a let-
tet,-freru an of-fieial with the Ohio AYbomey Gener-

al's office that referred to a copy of the order; a
memo from the Lucas County clerk of courts that
referred to a certifi8d copy of the expungement or-
der; and a document purported to be written by
Syivania Municipal Clerk of Courts Bonnie
Chromik regarding her search for appellant's ex-
puogement documents. Upon review, howevei, we
find that none of the documents offered by appel-
lant show that the order was in fact journalized. Ac-
cordingly, the trial court properly found that the or-
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der expunging the impersonating conviction was
not joumalized and appellant's second assignrrtent
of error is not well-taken.

[21 {¶ 21) Idaving determined there was no
evidence that the order was jottmalized, the trial
court found that it was therefote not valid and en-
forceable. In his third assigntnent of error, appellant
asserts the judgment was valid and enforceable re-
gardless of whether it was journalized Appellant
appears to argue the order is valid and enforceable
because he relied on its validity. Appellant also at-
tempts to gloss over the absence of a frle-stamped

.and joumalized order by citmg to some documents
in the case file which roferred to the order. The
documents cited by appellant, set €orth above in
paragraph 20, do not constitute proof that the order
ivas valid. The issue before the trial court was not
whether there were other doomnents indicating
some people believed the order to be valid, or
whether appollant relied on the order's validity. "1'he
question before the trial court, which it correofly
answered in the negative, was whether the expunge-
ment order was joumalized. Ohio courts have con-
sistently held. that a coart aots and speaks only

throagh its journal. "[A] judge speaks as the court
only through journalized judgment entries.°" Willi-

am Cherry Trast v. Hoffmann (1985), 22 Ohio
App.3d 100, 103, 489 N.E.2d 832. "[I]n order to be
'effective,' a court's judgment, whatever its form
may be, must be filed with the trial court clerk for
joumalization:' (Emphasis in original.) ld. at 105,
489 N.E.2d 832. Further, the expungement order at
issuc in this case is not file-stamped. As this court
has held, propar jou..malization requires "some in-
dication on the docament that it was filed with the
trial court clerk and, most importantly, when."

NE 2d 832aAc ording^mthe trialcourt id'rd
106,

not 489
by finding the impersonating expungement order
was not valid and enforceable and appellant's third
assignment of error is not well-taken.

*4 (3) {Q 22} Appellant's first assigrunent of
error stems from the trial court's findings as dis-
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cussed above. In this assignment of error, appellant
argues the trial court erred by fmding that whether
he was actually convicted of impersonating an of-
ficer was °immaterial" in light of the failure of the
sylvania. Municipal Court to journalize the order.
As discussed above, the trial court based its finding
as tc the valtdity of the expungement order on the
fact that the order was never joumalized. The de-
termining factor was that the order was not journal-
ized. whether appellant was convicted of imperson-
ating an officer was irrelevant to the issue of the or-
der's validity. Appellant's first assignment of error
is not welt-taken.

[4] (123) In his fourth assignment of error, ap-
pollant asserts the trial court erred by finding that
he did not have a claim against the village of El-
more and the Sylvania Municipal Court Clerk under
R.C. 2935.31 et seq. for failure to honor the seals
over his criminal records.

(1241 As we found above under our disous-
sion of appellant's second assignment of error, the
expungement ordet signed by Judge Erb was not
valid because it was never joumalized. On that
basis, appellant had no cause of action against the
village or clerk under R.C. 2953.31 et seq. for fail-
ing to seal the record of his two cases or for produ-
cing information relating to the conviction for im-
personating an officer. When the two orders herein
were signed, there were two kinds of expungentents
in Ohio judioial and statutory. A judicial expunge-
ment could be ordered when a defendant was
charged but never convicted of an olYense. See Ciry

of P.epper Pike v. Dae (1981), 22 Ohio St.2d 374.
Once convicted, a defendant's remedy was a stat-
utory expungement as allowed by R.C. 2953.32 for
first offenders who applied to the sentencing court.
It was not until 1984, approximately seven years
after the orders in this case were signed, that a law
was enneted providing for the sealing of records in
cases'which did not result in convictions. Sec R.C.
2953.51-.55. The expungement order signed by
Judge Handwork was enforceable as a"judicially
granted" expungement since it related to a charge
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for which appellant was not convicted. However,
because the authority for tbe concealed weapon ex-
pungement was not statutory in nature, appellant
could not properly assert a claim under R.C.
2953.31 et seq. based on the clerlcs disclosure of
documents related to the charge. Since the one or-
der was not journalized and the other was not stat-
utorily granted, appellant had no stota+tory basis for
a claim for violation of his rights under R.C.
2953.31 at seq. Appellant's fourth assignmeut of er-
ror is not well-takon.

[5] {¶ 25) In his fifth assignment of error, ap-
pellant asserts the trial court erred by fmding the
clerk and village had no liability for failing to seal
their records relating to the concealed weapon
charge. Appellant claims the clerk "failod to eradic-
ate its docket references to the criminal charges
from 1970." The record reflects, however, that the
individual who was Clerk of the Sylvania Municip-
al Court when this action was filed was not in of-
frce when the expungement orders were signed
more than 25 years earlier and had no knowledge of
what may have occurred during that thne in connec-
tion with the ordors. Appellant has not presented
any avidence showing misconduct on the part of the
present clerk klirther, any claim against the clerk
who was in office in 1977 or 1978 abated many
years ago and cannot be asserted against the person
presently holding that position. Claims against pub-
lic officars in Ohio are govemed by the same two-
year statute of limitations that applies to political
subdivisions. See R.C. 2744,04; Read v. Fairview

Park (2001), 146 Ohio App.3d 15, 764 N.E.2d 1079
,4pppllant also clauns the village should have re-

moved from his personnel file the subpoenas and
any other documents relative to the weapon charge.
However, as is disoussed rnore fiakly below, there is
no evidence in the record that the village received
notice of the expungemettt order, Absent evidence
of notice, the village cannot be liable for failing to
seal or remove records finm its filas. Based on the
foregoing, appellant's frfth assignment of error is
not well-taken.
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*5 [6] {q 26} In his sixth assigmnent of error,
appellaat asserts the triai court erred by futding that
the village of Elmore did not have knowledge of
either expungement order. Appellant asserts the vil-
lage had "official records" pertaining to the case in
the form of subpoenas issued by tlte Sylvania Muni-
cipal Court to employees of the village. Appellant
states that the Clerk of the Lucas County Court of
Common Pleas and the Lucas County Sheriffs Of-
fice properly sealed their records of the charges.
Based on that informadon, appellant infers the vil-
lage must have received notice of the expunge-
ments and the failura of the village to seal its docu-
ments ielative to the crimittal charges was not be-
cause of lack of notice but for "sorne other reason."
Appellant further assumes that if the Sylvania Mu-
nicipal Court contacted the sheriffs office and the
common.pleas court it must have also contacted the
viliage of Elmore, whieh held subpoenas issued rel4
ative to the two charges. Appallant has pointed to
tno such evidence, merely sumtising that if the com-
mon pleas court and sheriffs office knaw of the or-
ders, the vlllage also must have known. Absent
evidence the village received copies of the orders or
otherwise was made aware of their existence, the
village cannot be held to have violated a duty to
keep its records sealed. Accordingly, because there
is no evidence in the record that the village of El-
more knew of the expungement orders we cannot
find that the village had a duty to comply with the
orders. Appellanfs sixth assignment of error is not
well-taken.

[7] (127) Appellant's fmal three assignments
af errror raise issues relevant to his claims of inva-
sion of privacy brought against the village of El-
more, The Press and Kaczala. In his seventh assign-
menrt of error, appellant asserts the trial court etred
by finding the village was exempt from the provi-
sions of R.C. Chapter 1347, known as Ohio's Pri-

vacy Act.

28} R.C. 1347.10(A)(2) provides as follows:

{[ 29) "(A) A person who is harmed by the use
of personal information that relates to him and that
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is maintained in a personal infomration system may
recover damages in civil action from any person
who directly and proximately caused the harm by
doing any of the following:

{¶30}"**'*

{¶ 31} "(2) Intentionally using or disclosing
the personal information in a manner prohibited by
law * * * " (Emphasis added.)

(¶ 32) However;R.C- 1347.04(A)(1) provides
exemptions from the privacy act for "[a]ny state or

local agency or part of a state or local agency that

performs as its yrincipal function any activity relat-
ing to the enforcement of crinrinal laws; ** *:'
(Emphasis added.)

(133) in its decision, the trial court found that
the village was exempt because there was no evid-
ence that it intentionally disclosed information pro-
tected by an expungement order, This court has
thoroughly reviewed the record of proceedings in
this case and fmds there is no evidence the village
was aware of an executed expungement order asto
eiiher 1970 case. Fudher, if the village intentionally
disclosed personal information in a manner prohib-
ited by law, the act would be protected by the ex-
emption specified in R.C. 1347.04(A)(1), above.
The record reflects that appellant's personnel file
was maintained by the village police chie}; who
kept the file as a part of his duties as the chief law
enforcement officer for the village. This file was
separate from personnel fdes for ather village em-
ployees and it was the chief of policp who actitally
released appellant's file to the media. Because the
information was released by an individual who per-
formed as his principal. function "activit[ies] relat-
ing to the enforcement of the criminal laws," the
law enforcement exception in R.C. 1347.04(A)(1)
applies. Accordingly, appellant's seventh assign-
ment of eiror is not well-taken.

*6 [8] 1134) In his eighth assignment of error,
appellant asserts the trial court erred by finding he
did not have a valid claim against the village for
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common law invasion of privacy. Pursuant to R.C.
2744.02(A)(I), political subdivisions'are entitled to
blanket immunity for tort claims unless it is demon-
strated that the claim fits within one of the statutor-
ily recognized exceptions set forth in R.C.
2744.02(B). See Cater v. Cleveland (1988), 83
Ohio St.3d 24, 28, 697 N.E.2d 610. Even if one of
the exceptions applies, a political subdivision is en-
titled to have immunity reinstated if it is able to in-
voke one of the affmn.ative defenses set forth in
RC. 2744.03. In its motion for summary judgment,
the village claimed immunity under R.C: 2744 and
argued that none of the exceptions to immunity set
forth in R.C. 2744.02(B) applied. The viIlage also
aigued it had a defense pursuant to R.C.
2744.03(A)(2) as conduct required or authorized by
law.

(135} Upon consideration of tha five enumer-
ated exceptions to immunity, we fmd that nona of
them apply to the village in this case. The excep-
tions set forth in R.C. 2744.02(B)(1) and (3) clearly
do not apply as the first refers to negligent opera-
tion of motor vehicles and the other to the failure to
keep public roads and grounds open, in repair and
free of nuisance. Next, R.C. 2744.02(B)(2) removes
a political subdivision's immunity in cases where
the loss is caused by the "negligent performance of
acts by their employees with respect to proprietary
functiona of the political subdivisions." However,
the provision of police services is not a proprietary
function; it is defined under R.C. 2744.01(C)(2)(a)
as a governmental fitnction. Also, this exception re-
quires a sbowing of negligence. In this case, appel-
]ant does not atlege negligence on the part of the
village; in paragraphs 28, 30 and 38 of his com-
plaint, he alleges that the village "intentionally"
disclosed personal aad confidential information
about hint to The Press and Kaozala by providing
them access to sealed records. The exception set
forth in R.C. 2744.02(B)(4) likewise would not ap-
ply herain as it also refers to certain losses caused
by the "negligenoe" of employees. Finally, we find
that the exception to immuuity stated in RC.
2744.02(B)(5) does not apply to the village. This
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exception applies "when liability is expressly im-
posed upon the political subdivision by a section of
the Revised Code." However, for the reasons dis-
cussed above, neither the Ohio expungemant stat-
utes nor the Ohio Privacy Act impose liability on
the village in this case. 17rerefore, they caunot be
used to support the exception to immunity set forth
in RC. 2744.02(B)(5). Accordingly, although the
immunity piovided the village by RC• 2744 .02(A)
is potentially subject to the five exceptions dis-
cussed above, we fmd that those exceptions have no
application to appellant's claim against the village

of Elmore. See Inghram v. City of Sheffield Lake
(March 7, 199(i), 8th Dist. No. 69302 (finding that
immunity applied when no exception was triggered).

"7 {136) Appellant also argpas the village is
not entitled to imrnunity for release of his records
be'cause his claim against the village arises out of
his fomter employment with its police department.
In support, appellant cites R.C. 2744.09(B), which
statas that R.C. Chapter 2744 does not apply to
civil actions by an employee against his political
subdivision relative to any matter that arises out of
their employment relationship. We fitid, however,
that this action did not arise out of an employment
relationship between appellant and the village of
Ehnore. This case arose out of the village's disclos-
ure of several subpoenas issued to village officials
30 years earlier regarding their potential testimony
in the two cases against appellant in 1970. 'Ibis
case is not about pppellaut's employment with the
village 35 years ago; it is about the vipage police
chief allowing the media to view the subpoenas in
appeilant's p.ersonnel file _ tbree decades after his
employment with the village was terminated. Fur-
ther, this court has held that R.C. 2744.09(B) does.
not remove an employer's immunity for intentional

torts as granted under Chapter 2744. See Terry v.

Ottawa County Board of MRDI>, et al., 151 Ohio
App.3d 234, 783 N.E.2d 959, 2002-Ohio-7299.
Based on the foregoing, appellant's eighth assign-
ment of error is not well-taken.
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[9] (137) In his ninth assignment of error, ap-
pellant asserts the trial court erred by detenminhrg
he did not have a claim for common law invasi
privacy against 'fhe Press and Kaczala. Appellant
bases his argument on the premise that appellces
wcre subject to valid' and enforceable expnngetitent
orders. He also argues that the records were not
public and were of no legitimate public interest.
Appellam claims the newspaper had "ample evid-
ence" the records had been sealed, but publ.ished
the infonnation anyway. In support of this argu-
ment, appellaut quotes the July 2000 article which
stated "the records at the Lucas County Sher(ffs
Office have reportedly been sealed:'

{¶ 38} Ohio courts have recognized that the
following five alements must be proved to establish
a claim for invasion of privacy by publication of
private facts: (I) the disclosure was public in
nature; (2) the facts disclosed concerned an indi-
vidual's private life, not his public life; (3) the mat-
ter publicized would be highly offensive and objec-
tionable to a reasonable person of ordinary sensibil-
ities; (4) the publication was made intentionaily,
not negligently and (5) the matter publicized was
not of legitimate aoncem to the public. Early v. The

Toledo Blade (1998), 130 Ohio App.3d 302, 342,
720 N.B,2d 107, eiting Killilea v. Sears, Roebuck &
Co. (1985), 27 Ohio App.3d 163, 166-167, 499
N.E.2d 1291.

{¶ 39) First, upon review of the two articles in
question, we fmd that the infonnation published did
not concem appellants private life. The f¢st article
was published July 17, 2D00, under the headline
"Now chief once oharged for impersonating an of-
ficer." It atated in part:

*8.{140} "**"' T"ttnothy R. Villa, sworn in as
the new police chief in May, was charged in 1970
with impersonating a police officer and carrying a
concealed weapon, according to the Sylvania Muni-
cipal Court.

{I 41) "Mr. Villa pled no contest to the charge
of impersonating an officer and was found guilty,
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according to the Sylvania Municipal Court. He pled
not guilty to the charge of carryiug a concealed
weapon, and the vase was bound over to the Lucas
County Grand Jury in September, 1970, according
to the Sylvania Municipal Court.

(¶ 42) "A disposition of the case was not on
file in the Lucas County Court of Common Pleas.
The records at the Lucas County Sheriffs office
have reportedly been sealad."

{¶ 43) The second article was published
December 10, 2001, under the headline "Villa may
file suit against Blmore.°' 77re article again men-
tioned that appellant pled no contest to a charge of
impersonating an officer and guilty to the concealed

weapon charge.

{144} The information about which appellant
complains clearly related only to his professional
life in the area of law enforcement. Tite two
charges brought against appellant in 1970, arose
following a dispute between appellant and the vil-
lage of Blmore over whether his services as a police
offlcer had been tenninated. The information was
published in 2000, within a few weeks of appel-
lant's being appointed police chief for Walbridge in
rasponse to citizens' concern over appellant's past
performance in law enforcement. Clearly, the in-
formation published related to appallant's publie
life and wasof iegitimate concem to the public ap-
pellant was then serving as chief of police. In a
democratic society, the role of the press as a check
agaiiist govemment ineptitude and corruption is vi-
tal to the well-being of society as a whole: The
right of a fiee press legally to seek information that
is part of a public record is absolute and unquali-
fted, In this case, The Press' articles served to docu-
ment the very concerns expressed by the citizens of
Walbridge over the selection of appellant as thair

chief of police.

1145) Finally, there is no evidence The Press
or Kaczala intentionally published information it
believed was private. Based on all of the foregoing,
we find the trial court did not en• by concluding ap-
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pellant did not have a claim against The Press or
Kaczala for common law invasion of privacy, and
appellaant's ninth assignment of error is not well-
taken.

{¶ 46) On consideration of the foregoing, this
court fuuls that therb is no genuine issue of material
faot and appellees The Press, Kaczala, the village of
Elmore and the Cleak of Sylvania Municipal Court
are entitled to judgment as a matter of law. The
judgments of the Luoas County Court of Common
Pleas are afftrmed. Appeliant is ordered to pay the
costs of this appeal pursuant to App R. 24. Judg-
ment for the olerlc's expense incurred in preparation
of the record, fees allowed by law, and the fee for
filing the appeal is awarded to Lucas County.

*9 JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute
the mandate pursuant to App.R. 27. See, also, 6th
Dist.Loc.App:R. 4, amended 1/1/98.

MARK L. PIETRYKOWSKI, J., ARLENE SING-
ER, P.J. and DENNIS M. PARISH, I., concur.

Ohio App. 6 Dist.,2005.
Villa Y. Ehnore
Not Raported in N.E.2d, 2005 WL 3440787 (Ohio
App. 6 Dist.), 2005 •Ohio- 6649
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R.C. § 2744.09

P
Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts-General Provisions--Special Remedies
rU Chapter 2744. Political Subdivision TotT Liability (Refs & Annos)

..^.y 2744.09 Applicability of chapter

This chapter does not apply to, and shall not be aonstmed to apply to, the following:
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(A) Civil actions that seek to recover damages from a political subdivision or any of its employees for contractu-
al liability;

(B) Civil actions by an employee, or the collective bargaining representative of an employee, against his politic-
al subdivision relative to any matter that arises out of the employment relationship between the employee and
the political subdivision;

(C) Civil actions by an employee of a political subdivision against the political subdivision relative to wages,
hours, conditions, or other terms of his employment;

(D) Civil actions by sureties, and the rights of sureties, under fidelity or surety bonds;

(E) Civil claims based upon alleged violations of the constitution or statutes of the United States, except that the
provisions of section 2744.07 of the Revised Code shall apply to such claims or related civil actions.

CREDIT(S)

(1985 H 176, eff. 11-20-85)

CONSTITUTIONALITY

"Ohio Revised Code § 2744" was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitu-
tion Article 1, § 5, and the right to a remedy, under Ohio Constitution Article l, § 16. The ruling was by the U.S.

District Court for the Southern District of Ohio, deciding as it believes the Supreme Court of Ohio would have,

in the case of ICammeyer v City of Sharonville, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed

that the state is sovereign but political subdivisions are not.

Current through a112011 laws and statewide issues and 2012 Files 70 through 116, 118, 119, and 121 through
123 of the 129th GA (2011-2012).
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