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STATEMENT OF FACTS

On July 2, 2009, the grand jury indicted defendant on one count of possession
of heroin, one count of trafficking in heroin, and one count of possession of
cocaine — all fifih-degree felonies. (Trial Rec. 1) Defendant filed a motion
to suppress the drugs. (Trial Rec. 34) After the State filed a memorandum opposing
defendant’s motion, (Trial Rec. 49), the trial court held a suppression hearing
on March 1, 2010. (Tr. 1-31)

It is unnecessary here to discuss the facts surrounding the incident in detail.
Suffice it to say here that the discovery of the drugs arose from a police officer’s
approach to a parked car in a high-crime area. (Tr. 8-9, 25-26) Because defendant
made a furtive movement with his right hand as if to hide something in the middle
console area, because defendant then turned his body as if to shield what he had just
hidden, and because defendant failed to comply with two commands to exit the car, the
officer found it necessary to grab defendant from the vehicle. (Tr. 6, 8-9, 10, 20, 21, 23,
24) The officer thereupon saw a baggie bf heroin in the console arca, and a subsequent
search of the car led to the discovery of baggies of cocaine. (Tr. 10, 13) A fuller
discussion of the facts can be found in the “Statement of Facts™ in the State’s
memorandum supporting jurisdiction in No. 12-415.

After taking the ma;tter under advisement at the conclusion of the hearing, (Tt.
30), the court on March 4, 2010, granted the motion to suppress. (Tr. 32;

Trial Rec. 68)

The State appealed, and the Tenth District reversed on December 2, 2010,



concluding that the trial court had violated Crim.R. 12(F) by failing to provide
essential findings in support of its holding that there had been no reasonable
suspicion. State v. Forrest, 10th Dist. No. 10AP-481, 2010-Ohio-5878.

On March 23, 2011, the trial court on remand issued a decision and entry
granting the motion to suppress again. (Trial Rec. 92)

The State appealed again, asserting two assignments of error. Under the first
assignment of error, the State argued that several factors warranted the conclusion
that reasonable suspicion existed to grab defendant from the vehicle, including
the high-crime nature of the area, defendant’s quick furtive movement to hide
something, and his effort to shield the hidden object from the officer. (Appeals
Rec. 11)

Under the second assignment of error, the State argued that the Fourth
Amendment violation, if any, did not rise to the level of a deliberate., reckless,
or grossly negligent disregard of Fourth Amendment rights. (Id.) The State
relied on Herring v. United States, 555 U.S. 135, 129 S.Ct. 695, 172 L.Ed.2d
496 (2009), and argued that the good-faith exception discussed therein should
apply.

On December 6, 2011, the Tenth District unanimously affirmed the order of
suppression, ruling that the officer lacked reasonable suspicion and that the good-faith
exception only applies when the police believe a warrant exists. State v. Forrest, 10th

Dist. No. 11AP-291, 2011-Ohio-6234.



The State timely filed a combined document secking reconsideration, seeking
en banc consideration, and requesting cettification of a conflict. (Appeals
Rec. 28-29) The State also moved for the participation of all eight full-time
judges to rule on the application for en banc consideration. (Id.)

The State sought reconsideration based on three grounds: (1) the panel had
omitted material facts from its summary of the incident; (2) the panel had wrongly
claimed that it could not find reasonable suspicion because the officer had not
seen outward criminal activity: and (3) the panel had erred in failing to apply
the good-faith exception, which applies even to avowedly warrantless actions.

(Id. at pp. 3-9, 9-14, 14-19)

Insofar as error (2) was concerned, the State noted that the panel decision
repeatedly focused on the officer’s testimony that he had not seen criminal activity
before he grabbed ciefendant out of the car. (Id. at pp. 9-14) The State pointed
out that the panel decision was highly erroneous in contending that “[t]he officer’s
statement that he saw 1o criminal activity * * * is inconsistent with a stop and frisk.” The
State noted that this “innocent activity” argument had been repeatedly rej ected by many
courts, including the United States Supreme Court and the Tenth District. The State cited
the decisions of the United States Supreme Court showing that nothing in the Terry
doctrine requires outwardly-observable criminal activity to warrant a Terry seizure.
United States v. Arvizu, 534 U.S. 266, 274-75, 122 S.Ct. 744, 151 L.Ed.2d 740 (2002);
United States v. Sokolow, 490 U.S. 1, 9-10, 109 S.Ct. 1581, 104 L.Ed.2d 1 (1989).

The Siate also noted that, consistent with Arvizu and Sokolow, the Tenth



District had repeatedly rejected any requirement that the conduct creating reasonable
suspicion be outwardly criminal. State v. McClendon, 10th Dist. No. 09AP-554,
2009-Ohio-6421, 9 12; State v. Mendoza, 10th Dist. No. 08AP-6435, 2009-Ohio-1182,
9 12-14; State v. Taylor, 10th Dist. No. 05AP-1016, 2006-Ohio-5866,  11.
In addition to secking reconsideration based on the Arvizu-Sokolow error, the
State also sought en banc consideration based on the intra-district conflict
- with the three aforementioned Tenth District decisions in McClendon, Mendoza,
and Taylor. (Appeals Rec.28-29, at pp. 19-20) In asking for en banc consideration,
the State specifically requested that the entire complement of eight full-time
judges review the application for en banc consideration:
e  “Under App.R. 26(AX2), all eight full-time judges of this
Court must decide whether to grant the application for en
banc ¢onsideration, not just the original three-judge panel.
Accordingly, the State’s application for en banc
consideration is hereby accompanied by a motion for all

eight full-time judges to perform such review.” (Emphasis
sic)
e “The State specifically moves that the entire en banc court

of eight full-time judges must review and determine
whether to grant the application for en banc consideration.”

e “The State emphasizes that the entire en banc court must
review this application for en banc consideration.”

e “A refusal to submit the application to the other full-time

judges for their consideration amounts to a refusal to follow
the rule.”

(Appeals Rec. 28-29, at pp. 1, 3, 20)

On January 26, 2012, the panel alone denied all of the motions, including the

application for en banc consideration and the motion for full participation of



the eight full-time judges. State v. Forrest, 10th Dist. No. 11AP-291, 2012-
Chio-280. No rationale was offered for why the panel alone, instead of the entire
en banc court, could rule on the application for en banc consideration.

The State then timely filed a motion to certify a conflict on the issue of whether
the full en banc court must participate in the decision whether to grant or deny
an application for en banc consideration. (Appeals Rec. 34)

On March 8, 2012, the panel granted the motion to certify a conflict. State
v. Forrest, 10th Dist. No. 11AP-291, 2012-Ohio-938.

The State thereafter filed a discretionary appeal (No. 12-415) and certified
-conflict appeal (No. 12-416). On May 23, 2012, this Court declined review of
the first four propositions being raised by the State in its discretionary appeal regarding
the good-faith exception, regarding the .existence of reasonable suspicion for a Terry stop,
and regarding the ability to use force during a Terry stop. But this Court granted review
of the fifth proposition of law regarding whether all of the full-time judges of the
appellate court must rule on an application for en banc consideration. This Court also

recognized that a conflict existed and allowed the certified-conflict appeal to proceed.



ARGUMENT

Proposition of Law. When a party files an application for en banc
consideration pursuant to App.R. 26(A)(2), all full-time judges of that
Court of Appeals who are not recused or disqualified from the case must
participate in determining whether to grant or deny the application.
(McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914,
896 N.E.2d 672, and App.R. 26(A)(2), applied)

Certified-Conflict Question. Whether the entire en banc court as defined
in App.R. 26(A)(2) must participate in the decision whether to grant or
deny an application for en banc consideration.

The answer to the certified question is a simple one. Yes, the entire en banc
court as defined in App.R. 26(AX2) must participate in the decision whether
to grant or deny an application for en banc consideration. This answer is supported
by the language of the rule itself and by the policies underlying en banc review.

A.

“[I}f the judges of a court of appeals determine that two or more decisions
of the court on which they sit are in conflict, they must convene en banc to
resolve the conflict.” McFadden v. Cleveland State Univ., 120 Ohio St.3d 54,
2008-Ohio-4914, 896 N.E.2d 672, paragraph ﬁvvo of the syllabus (emphasis added).
Appellate Rule 26(A)(2)(a) states that en banc consideration will not be ordered
unless it is “necessary to secure or maintain uniformity of decisions within
the district on an issue that is dispositive in the.case in which the application
is filed.”

If a majority of all of the judges in a court of appeals determines that an
intra-district conflict exists, the majority may order that the appeal be considered

en banc. App.R. 26{A)(2)(a). The rule states that “a majority of the en banc



court may order that an appeal or other proceeding be considered en banc.” Td.

The rule further provides that “[t]he en banc court shall consist of all

full-time judges of the appeliate district who have not recused themselves or otherwise
been disqualified from the casé.” Id.

The rule is clear enough. A majority vote of the “en banc court” decides
whether an intra-district conflict exists. If such a conflict exists, the application
is granted, and the en banc court proceeds to resolve the conflict.

It makes sense that the decision whether to allow en banc consideration is
itself a decision of the “en banc court.” A court’s decision whether it will convene
itself as an “en banc court” should be a collective decision of the entire en
banc court, not just the decision of as few as two judges on a three-judge panel.
Moreover, the rule does not purport to authorize panel-only review of the question
of whether an intra-district conflict exists. The rule only mentions that the
“en banc court” will make that determination.

A failure to submit a party’s application for en banc consideration to the
entire en banc court affirmatively defeats the ability of the other full-time judges
to rule on the application and potentially grant it, as the rule plainly allows.

The entire en banc court cannot grant what is not submitted to them. Panel-only
review affirmatively deprives other members of the en banc court of their prerogative
under the Rule to form a majority to grant en banc consideration in a given case.

In the Tenth District, the five judges not sitting on the three-judge panel

can outvote the three panel members, 5-3, to grant en banc consideration. But



the State’s application was not even submitted to them for their review. The
panel alone denied the application without any circulation to the “en banc court
” as a whole..

B.

Policies underlying en banc review support the need for non-panel members
to participate in the process of deciding whether an intra-district conflict exists.
As stated in McFadden, “[t]he principal utility of determinations by the courts
of appeals in banc is to enable the court to maintain its integrity as an institution
by making it possible for a majority of its judges always to control and thereby
to secure uniformity and continuity in its decisions, while enabling the court
at the same time to follow the efficient and time-saving procedure of having
panels of three judges hear and decide the vast majority of cases as to which
no division exists within the court.” McFadden, 1 16 (internal quotation marks
omitted). Panel-only review deprives the majority of the en banc court of the
opportunity to exercise this institution-wide control.

In the Tenth District, this is partly a numbers game. A three-judge panel
would never constitute a majority of the eight full-time judges on the en bénc court,
and so participation of all full-time judges would be necessary to determine
whether a majority would vote to grant en banc consideration.

But the issue involves more than just raw numbers. The Rule requires that a
majority of the “en banc court” decide whether to grant the application. Deliberations

by the panel alone do not ensure that the “en banc court” has participated in



the decision or that the court as a whole is “maintain[ing] its integrity as
an institution * * ** “En banc is defined as ‘[w]ith all judges present and
participating; in full court.”” McFadden, | 10 (emphasis added). The process
should involve full participation by all full-time judges on an institution-wide
basis.

In many situations, the non-panel members would be able to bring a wealth of
judicial experience and knowledge to the review of the application. The non-
panel member(s) may have written the earlier decision(s) that are now claimed
to be in conflict. The non-panel members may be aware of legal nuances that the
panel members in the current case did not fully appreciate.

Also, the participation of non-panel members helps ensure a fairer review of
the application. Practically speaking, the panel members have a vested interest
in denying such an application, as the panel would not be inclined to concede
that their decision conflicts with the decision of any earlier panel. The perspectives
of other members of the en banc court, particularly the members who approved
the earlier, potentially-conflicting decision(s), are needed to bring a full
perspective to the question of whether an intra-district conflict exists.

In other words, it would be rather insular for the three-judge panel to decide,
on its own, whether a conflict exists with earlier decisions. The deliberations
of the court would be fuller, and fairer, if all members of the court participate
in the process. Again, as McFadden states, the court as a whole acts through

the en banc process “to maintain its integrity as an institution by making it



possible for a majority of its judges always to control and thereby to secure
uniformity and continuity in its decisions * * *.* McFadden, q 16. Non-panel
members would be deprived of having a voice in such institution-wide control
if applications for en banc consideration were only reviewed by the panel.

C.

When the State filed the application for en banc consideration and moved to
have all eight full-time judges determine that application, the panel alone denied
the application and the motion without any circulation of the application or
motion to the other judges. The panel provided no rationale for how the panel

alone had the authority to deny the application.

When the State later filed a motion to certify conflict, the panel granted the
motion to certify and opined on its panel-only review policy.

{9 2} The State of Ohio is correct in its assertion that
different courts of appeals handle motions for en banc
consideration differently. Some submit the motion to the
entire membership of the court. Some, as the Tenth
District, submit the motions to the panel who decided the
case originally to ascertain if there is arguable merit to the
motions and only after that decision is made submit the
issue to the full membership of the court.

& ok ok

{9 4} The rule does not literally state who shall make an
initial determination that two or more decisions in a district
are in conflict. The procedure used by the Tenth District is
more efficient, especially in the vast majority of cases
where no arguable merit is present. Many prisoners
initiated cases fall into this category. Also, cases where one
of the parties simply wants to delay, routinely fit into this
category.

These passages are correct in one respect. There is a clear conflict. In

10



at least two other districts, the en banc court participates in the decision to

grant or deny en banc review. State v. Morris, 9th Dist. No. 09CA0022-M, 2010
-Ohio-5973; Kelley v. Ferraro, 8th Dist. No. 92446, 2010-Ohio-4179; 8th Dist.
Loc.R. 26(D).

In other respects, however, these passages are severely flawed. The Rule
does literally state who shall make the initial determination. The Rule specifies
that “[u]pon a determination that two or more decisions of the court on which
they sit are in conflict, @ majority of the en banc courf may order that an appeal
or other proceeding be considered en banc.” (Emphasis added) The Rule then
specifies that “[t]he en banc court shall consist of all full-time judges of
the appellate district who have not recused themselves or otherwise been disqualified
from the case.” (Emphasis added) The contrast is clear. Only the “en banc
court” can grant en bémc review, and, therefore, only the “en banc court” could
grant an-application for such review. The rule says nothing aBout the panel
alone reviewing the application. Notably, the Tenth District panel does not
explain how the “en banc court” could ever work its will if the panel monopolizes
the application to itself and denies the application without circulating it to
the “en banc court.” Under this Rule, the panel simply cannot purport to speak
for the “en banc court” as a whole.

The Tenth District panel also contends that panel-only review serves a “more
efficient” gatekeeping role by weeding out applications that have “no arguable

merit” and/or are interposed for delay. But this previously-unstated rationale

11



is not supported by any language in App.R. 26(A)(2) and is inconsistent with
the language of McFadden.

According to the Tenth District panel’s logic, the Rule sets up a three-stage
procedure: (1) panel-only gatekeeping review to determine whether the movant’s
claim of intfa—district conflict has arguable merit; (2) “en banc court” review
of whether intra-district conflict exists; and (3) full determination of the
conflict issue by the “en banc court.” But the Rule simply does not mention
step (1) at all. It does set forth steps (2) and (3), but the express inclusion
of these steps, and the omission of any step (1), shows that no step (1) was
ever intended. “The canon expressio unius est exclusio alterius tells us that
the express inclusion of one thing implies the exclusion of the other.” State
ex rel. Butler Twp. Bd. of Trustees v. Montgomery Cty. Bd. of Commprs., 124 Ohio
St.3d 390, 2010-Ohio-169, 922 N.E.2d 945, 9 21 (internal quotation marks omitted).

This Court as rule-maker knows how to set up the kind of gatekeeping step
advocated by the Tenth District panel. In the very same rule, App.R. 26(B)(5)
requires an initial application for reopening to satisfy a “genuine issue” standard,
to be followed by a second step of full briefing if the court finds a “genuine
issue. By setting up a gatekeeping step under App.R. 26(B), while not setting
up such a step under App.R. 26(A)2), it is clear that this Court did not intend
that pancls would act as gatekeepers under App.R. 26(A)(2). See, e.g., Maggiore
v. Kovach, 101 Ohio St.3d 184, 2004-Ohio-722, 803 N.E.2d 790, ] 27 (legislature

“knows how * * * to include specific language” when it desires to do so0). The

12



decision to grant or deny en banc review rests with the “en banc court,” not
with the panel alone.

In any event, under the proposed gatekeeping function, the State’s
application for en banc consideration still should have been submitted to the
full court, as it easily satisfied the newly-stated “arguable merit” standard in
setting forth a true intra-district conflict. The panel’s refusal to find “arguable
merit” would support the State’s position that panel-only review disserves the
interests underlying en banc review.

The State respectfully requests that this Court sustain the proposition of law
and answer “Yes” to the certified question.

D.

The State wishes to make a few final points regarding the procedural
posture of the case. With this Court having declined review of the State’s first four
propositions of law, defendant might contend that the Fourth Amendment issue
at the center of the State’s application for en banc consideration is now a moot
issue. The State would disagree with that assertion.

This Court very likely declined review of the Fourth Amendment issues because
it calculated that the State would prevail on the fifth proposition of law concerning
the need for all full-time judges to review the State’s application for en banc
consideration. This Court very likely viewed it as premature to reach any of
the Fourth Amendment issues when the case would need to be remanded for the ©

en banc court” of the Tenth District to assess whether it will grant the application

13



for en banc consideration regarding one of those issues.

Such remand will return the case to the point where the error occurred. State
ex rel. Stevenson v. Murray, 69 Ohio St.2d 112, 113, 431 N.E.2d 324 (1982).

In this reinstated posture, and with the State’s appeal rights again tolled pending
the outcome of the application for en banc consideration, see S.Ct.Prac.R. 2.
2(AX6), the case will occupy a position in which the State would be able to
appeal on the Fourth Amendment issues if the “en banc coﬁrt” on remand denies
the application for en banc consideration. At that point, the State’s Fourth
Amendment arguments will again be ripe for review in this Court.

Any claim of “mootness” would also be flawed because thjé Court clearly
wished to review the en-banc-consideration issue. In effect, this Court has already
determined that its decision to decline review of the Fourth Amendment issues
has not mooted the State’s appeal on the en-banc-consideration issue.

Finally, the State wishes to note that it has referred here to the Fourth
Amendment issues as hecessary background to the en-banc-consideration issue. But the
State has not fully briefed those issues here because of the limited grant of discretionary
review and because of the limitations on certified-conflict review. See S.Ct. Prac.R. 4.3
(limiting briefing to certified-conflict issue). Accordingly, if this Court in any way
intends to weigh the merits of the Fourth Amendment issues in deciding the en-banc-
consideration quesﬁon now before it, the State would respectfully request that the Court
provide notice of such intent and give the parties the opportunity to be heard regarding

those Fourth Amendment issues. Miller Chevrolet v. Willoughby Hills, 38 Ohio St.2d

14



298, 301 & n. 3, 313 N.E.2d 400 (1974); State v. 1981 Dodge Ram Van, 36 Ohio St.3d

168, 170, 522 N.E.2d 524 (1988).

CONCLUSION
The State respectfully requests that this Court reverse the Tenth District’s
judgment denying en banc review and remand the case to the Tenth District so
that the proper complement of all full-time judges of that Court can review and
determine the State’s application for en banc consideration.

Respectfully submitted,

Sron Koy

STEVEN L. TAYLOR {}043876 (Counsel of Record)
Chief Counsel, Appellate Division
Counsel for Plaintiff-Appellant
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leave to appeal. | ‘ 5



R@pectﬁxlly submltted

"'-Z3R0NOBRIEN0017245._ : §: .::

. STEVENL. 'TAYLO"_ 0043876
- (Counsel of Record) - -
Chlef Counse] Appellate Dmsion-i :

Lo l .\4»-\ ......... :
this 9’ _day of L2012, toMICHAEL SIEWERT, 307 East

250 East Broad Sh‘eet, Sulte 1400 Columbus, Oino 43215

STEVENL. TAYLOR !
Chief Counsel, Appellate Division
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373 South High Street, 13" Floor -
Columbus, Ohio 43215

Phone: 614-525-3555

Fax: 614-525-6103" SRS

E—mml sltaylor@ﬁ'ankhncountyohxo gov

and

STEVEN L. TAYLOR 0043876 (Counsel of Record)
Chief Counsel, Appellate Division

COUNSEL FOR PLAINTIFF-APPELLANT

3
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_OF PLAINTIFF-APPEILANT STATE OF OHIO.

.................

' Cons_htutxon

© Whether the entire’en banc court as deﬁned in App R
- 26(A)(2) must participate in the decision whether to
grant or deny an apphcatlon for en banc consideration. .

Attached are the Tenth Dlstnct ]ournal entry cemfymg the oonﬂwt and the Tenth

| Dlstnct dec:smns Also attached arc ths conﬂlctmg cages in Kelley V. Ferraro, 8th. . .

Dist. No 92446 2010-0]110-4179 and State V. Moms 9tthst No 090A0022-Ma: 3

2010-0}110-5973 in whlch those courts unhke the Tenth Dlstnct, had the en banc

court partlclpate in the declslon whether to grant or deny the apphcatwn for en banc SR

conmderat:lon. _
Respectfully submitted,

RON O’BRIEN 0017245
Prosecuting Attorney

STEVEN L. TAYLOK 0043876
(Counsel of Record)
- Chief Counsel, Appellate Division

Counsel for-Plaintiﬁ"-Appéllan'ts
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...............................

V. . _ : .. No. 11.AP-28'1'
o | | {cPC. Naoocnm-asam
AlE, Forrest, - : s

Forﬂwmmnsmmdinmedadstonofﬂmeounrandemdmmon_
December 6, 2011, appelhnt'aasslgnmenhoferroramoverruled Therefom,lthﬂte '

Comrmn Pleas ls afﬁn'ned cm ahallbe

TYACK, J., BRYANT, P.J., & BROWN, JJ.




20816.;.515 ....................................
Stataothlo, _____________________________ '-
Plahﬂff-Appal!ant',' SRR |
V. No. 11AP-201

(C.P.C. No. 0BCR-07-3835)
Al E. Fomrest, L _ SRR S
- EERTR (REGULAR CALENDAR)
Defendant-Appellee. - o
R D“E'”CISION
Renderadonnembore 2011
Ron O'Bran, an Attomay msmwn'g'ré@_for ----------
apm“am.__;:_:_..: ....... |
Mlchaelewwf.forappellee SR
APPEALfrommeFranklln 00unty CourtofCommonPieas
TYACK, J. '

{91} The State of Ohlo is appeallng from the rulings of a judge of me Frankiin
County 00urt of common Piaas who sustained a motion to suppm evldenoe The

State assigns two erore for our oonsidemﬁon
FIRST ASSIGNMENT OF ERROR

THE TRIAL . COURT MISAPPLIED THE LAW AND
INCORRECTLY DECIDED AN ULTIMATE ISSUE IN THE
CASE, ‘'WHEN IT GRANTED DEFENDANT'S MOTION TO

SUPPRESS.




| 20818 ~ BI6 _

—

Noﬂﬁl’?ﬁ : ﬁ._:..:-: - —  -'-_- -  -¥'- 2

- jsecouo ASSIGNMENT OF ERROR -

= ~EVEN: IF A OONSTI'IUI'IONAL VIOI.ATION DID OCCUR o
. _THE TRIAL COURT ERRED BY ORDERING SUPPRES- '
“SION WITHOUT DETERMINING WHETHER THE VIOLA-
 TION RESULTED FROM DELIBERATE, RECKLESS, OR
" GROSSLY NEGLIGENT POLICE MISCONDUCT ORFROM

'-E_RECURRINGORSYSTEMICNEGLIGENCE":::::::::' ::: SRR _:.f;' |

'askad Forrastrfhewas"okay

{ﬂnl} Appellee moved his dght hand from his lap toward the center conaoie ofthe .

Emiaiar and thsn tur*ad baak wwafd Om::er aeo:se

vehicla. eva_n though the oﬂicar was _asklng_ Fom @ question.
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the evidenﬁary heanng on Forrest's moﬂon to supprass found that the State of Ohlo ad
not prove the applicabiliy of any of the well-dellneated emeptlons and sustained the

métion to suppress.

{910} We note Imﬂally that the police needed no susp:don of activrty Isgal or- |
ilegal, In order to wall_t up to or a_pproach the Ford Exptorar. What a person willingly
displays in public is not subject to Fourth Amendment protection. However, Officer

* * 3 - ’ A-1 0
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..............

_theathampttoapply renytomefamneremmeonsistemmmomweaome's etalmthatﬁ :
heanﬁ hls paMersbopped o chedtmewall-belng of the Explorm’s ompams The

{113} Tha State uf Ohio has argued othar warrant excapﬂona on appaal none of
which am pemuasma The automoblla axwption requires probable nusa to search,
See, for Instance, Canoll v. United States (1925) 267 U.S. 132, 45 SCt. 280 and the
many cases followlng it. i slmllarly requires no probable cause to arrest Fomst 88 the *.
Siata amuu probably cause to amast and then search Incident to au'est ane preaent but' :
both fall becausa they: are pramlsed on Forrest's wmngfuﬂy refuslng to cbey the order m

A1,
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present case. lnHerring. polioeafﬁcersmadeanarrastbasadupon awarmntlistedlna :
neighboring county's database. A search incident to that amest yralded drugs and agun.
Later, the arresting officers dlscoverad that the warrant listad In their computer 'rawds_;_'
hed been recalled months eaﬁsr The fallura of polics In the adjoining coumy to updata '
their database was, by iha Unrted States Supreme Court, seen as a simple act of
negligence, but not such an error as to render the amrest illegal. The officers who arrested

Herring had an honest, legitimate bellef that a valid amest warrant existed.

A12
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BRYANT‘PJ andEﬁKMNN J., comun
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Stateo'f'()hio,'::ﬁ. '__:;:;:::;'.:____:;.:5::' i
Pia:ntrmppeuam TR AT B

‘No. 11AP-291
(cpc No. osca-w-asas)

V.
Al E. Forrest,

- Judge G. Gary TWack
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R ST TR AR EP LT I F'IL
- W\ P L R S . tOan“f‘*F’PE'N-*

I e - _""»-!'lq-lflr:[ﬂ{)“'i'..
| ':'N THECOU##OF APPEALS OF oyyg 'J'AN' 26 PHI2: 46
| ~ TENTH APPELLATE DISTRICT R oF 'gﬁum‘,
'Stateothlo B :'. o B o T R i
' Plalntlff-AppeBant B R AR SR
N R No. 11AP-291
| - SRR (G No.09CR-07-3935)
'A!E Fon'est
_____ (REGU LAR CALENDAR)
Defendant-Appeliee DB : : LR e

. D E cl S I 0 N
Rendered on January 26, 2012

appelant--::f.: -;::--

' Michael S:ewert for appe!lee

ON MOTION

TYACK, J. _ : - o L

{1} The State of Ohio has'ﬁled. a compound applicéﬁén:ahd"rnoﬁdﬁ entitled: |
"Plaintiff-Appellant's Appllcatlon for Reconsuderatuon Plamtxff—Appellant’s Appltcatxb.n. fbr_ |
En Banc Consuderatmn Plamtnff-Appellant‘s Motion for Review of this Appllcaﬂon for En-
Banc Consideration by alt Eight Judg_es. fand] Plaintif-Appellant's Motion to Certify a
Conflict.”

{1[2} The case mvoives the wananﬂess seizure of the person of Al E Forrest =

followed by a search of the motor vehicle in which he was present. A tnai court judge_ .

A-15
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1[4} The trial judge conducted a second heanng and agam ordered suppressron '

of the evsdenoe

then seized Forrest. The officers actions went far beyond stoppmg a citizen on a pubhc
sidewalk and patting the cmzen down for weapons the facts in Teny Agarn thts was nct :
a stop and frisk srtuation and Teny does not apply The State of Ohros drscoccion of a |
reasonable art{culable susprc:on of cnmmal activity all assumes a Teny stop occurred

No such stop occurred

A-16
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polroe ot’ficer can pu!l a crt!zen out of a parked vehrc!e merely becauee'the cmzen rs-' '
parked ina mrnorlty nerghborhood and acts surpnsed when he or. she sudden!y sees a

{1[10} The State af Ohro atso asserts once agam that the decrsren of the Unrted '
States Supreme Court in States m Hemng v. Unrted States (2009) 555 u. S 135 129- .
S.Ct. 695 somehow worked a major change in Fourth Amendment law It drd not

1!11} In Hemng, polloe ofﬁcers made an arrest based upen an assertron from a
nearby police agency that an actrve warrant existed. In fact, unbeknownst to the anestrng'
officers and at least some officers of the nearby district, the warrant had been reca!led
The United States Supreme Court found that the fruits of the arrest should not be-
suppressed under the circumstances,

{912} The differences from Forrest's case are striking. The officers here knew

they had no warrants. They claimed' they were approaching the vehicle to check on the

A-17
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-No.11AP-201 -.E_ﬁ*f ff:' R  - 4_ _°'

motions are denied. The motlon for oerhf‘ catlon of a conflict is also demed _
Mot:ons derued -

BROWN P.J., concurs in judgment only
BRYANT J, + concurs separately.

BRYANT, J., concurring 's'eparatély

{117} Although I agree wnth the majonty that the state’s mot:ons be demed' 1
disagree to some extent wuth the majonty oplmon and So write separately

A-18
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related to en banc constderatlon and |ts motlon to oertrfy a conﬂzct
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INTHECOURTOFAPPEAI.SOFOHIO FRARKLINCO, QI

TENTHA?PELIATEDISTRICI‘ | " WIZMR~g P |: 0z |
\LLERK oF caums B

v : N011AP-291

'. _foﬂomng lssue in conﬂlct N |
I 'Whether the entire en banc court as- deﬁned in AppR.

26(A)(2) must part:c:p‘ate in the decision whether to grant or
deny an apphcatlon for en banc cons:deratmn L

'TYACK, J,, BROWN, P.J., & BRYANT, J.

-+ Judge G. Gary By
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| TENTH APPELLATE DISTRICT CLERK UF CUURTs

State of Ohlo, _:_ | | T
Plamt:ff Appellant, _ | .

Voo ey No”iiAP-zgt ';'.ﬁ” L

- R R T S (CPCNoogcn-oy-gggs) RS
.AlEFoxrest ST e e e e

lefendant-Appellee SR R

Ron OBrten, Prosecutmg Attomey, and Steven L Taylor for o
] appe]lant ] o

chhael S’lewert for appellee

TYACK, J.

an The State of Ohto has filed a second motion to certlfy a conﬂlct in thls case -
The issue to he eertlﬁed is: : . :

" Whether the entu'e en: banc court as defined in App R.
26(A)(2) must participate in the decision whether | to grant or
deny an appllcatxon for en banc consideration.

5

{9 2] The State of Ohxo is enrrect in its assertlon that dlfferent courts of appeals o

handle motxons for en banc consnderataon dxfferently Some submtt the monon to the |
entxre membership of the court, Some, as the Tenth District, submlt the motmns_ to th_e

panel who decided the case ongmal]y to ascertam if there is arguable ment to the monons
and only after that decnsxon is made subnut the issue to the full membershlp of the court.

A21
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'_themselves or otherw:se been dlsquahﬁed from the case.
o :Con51deratlon en banc is not favored and will 'n'o‘t‘ be ordered

- Motion to cemﬁ; a mnﬂ:ct granted
BROWN P J and BRYANT J., coneur.,

- A-22



_ Rule26. - Application for reeonsideratzou, Application for en bane
consrderatmn, Apphcatlon for reopenmg B e o

jReeonsrderaﬂon' s f 5

- manner prescnbed for the Service and ﬁlmg of briefs in the mrtnai action. Oral: :._ e

: argument of an applneatlon for reconsrderatlon shall not be permntted except at the
request of the conrt R .. S :
© The 'a'p'p'll'catlon for reeonsnderatlon shall be eonsnderecl by the pane! that '
1ssued the orlgmal decnsron : S :

L (a) Upon a detennmatlon that two or more declsnons of the court on whlch '

_ they sit are in conflict, a ‘majority of the en banc court may order that an appeal or -

. other proceedmg be: eonsndered en banc. The en banc’ eourt shall consist of all ﬁlll- _—
been disqualified from the case. Consideration en banc is not favored and will not
be orderéd unless necessary to secure or maintain uniformity of decisions within -
the district on an issue that is dispositive in the case in whrch the appllcatlon is

filed.

()  The en banc court may order en banc consnderatlon sua spoﬂte A party :
may also make an application for en banc consideration. An application for en
banc consideration must explain how the panel’s decision conflicts ‘with a prior .
panel s decision on a dispositive issue and why consideration by the court en banc
is necessary to secure and maintain uniformity of the court’s decisions.

(¢}  The rules applicable to applications for reconsideration set forth in
division (A)(1) of this rule, including the timing requirements, govern applications
for en banc consideration. Any sua sponte order designating a case for en banc
consideration must be entered no later than ten days afier the clerk has both
mailed the Judgment or order in question and made a note on the docket of the

A-23



mailing as requlred by App R 30(A) In addition, a party may file an apphcatlon L

for en banc consnderatlon, or the court may order 1t sua sponte, w:thm ten days of -
rulmg ona tlmely ﬁled apphcatlon for reconsideration under division (A)(l) of
_thls rule :f an mtra«dmtnct COl‘lﬂlCt ﬂrst anses asa res__u_lt_ of_‘ that judgment or order :
party ﬁlmg both an application for reconsideration and an appllcanon for en banc' :
con51derat:on snmultaneously shall dosoina smgle documcnt :

concur in a decision, the decision of the original panel shall remain the dec151on in.
the case unless vacated under App R. 26(A)(2)c) and if so vacated shall be
reentered. . SRS

(e) Other. procedures governing the initiation, fihng, bneﬂng, rehearmg,

reconsideration, and determination of en banc proceedmgs may be prescrlbed by -

focal rule or as otherw1se ordered by the court.
(B) Application for reopening.

(I) A defendant in a criminal case may apply for reopening of the appeal from the

judgment of conviction and. sentence, based on a claim of ineffective assistance of .=

appellate counsel. - ‘An application for reopening shall be filed in the court of appeals :

where the appeal was decided within ninety days from joumalization of the appellate o

Judgment unless the appllcant shows good cause for filing at a later time.
(2) An application for reopening shall contain all of the followmg:

(a)  The appellate case number in which reopening is sought and the trial court -
case number or numbers from which the appeal was taken; :

(b) A showing of good cause for untimely filing if the application is filed
more than ninety days after journalization of the appellate judgment.

(c) One or more assignments of error or arguments in support of assignments
of error that previously were not considered on the merits in the case by any
appellate court or that were considered on an incomplete record because of
appellate counsel's deficient representation;

(d) A sworn statement of the basis for the claim that appellate counsel's
representation was deficient with respect to the assignments of error or arguments
raised pursuant to division {B)(2)(c) of this rule and the manner in which the '
deficiency prejudicially affected the outcome of the appeal, which may mclude
citations to applicable authorities and references to the record;

A-24



(© Any parts of the record avallable to the apphcant and all supplemental
aﬂidavnts upon whlch the appllcant l'ellCS :

3) The apphcant shall ﬁrmrsh an addmonal copy of the apphcatlon to the clerk of the S

.......

(4) An appilcatlon for reopenmg and an opposing memorandum shall not exceed ten
pages, exclusive of affidavits and parts of the record. Oral argument of an apphcatlon for
reopening shall not be perrmtted except at the request of the court. -

(5) An appllcatlon for reopemng shall be granted if there is a genuine issue as to
whether the apphcant was deprtved of the effective asmstance of counsel on appeal

(6) Ifthe court demes the apphcatnon, it shall state in the entry the reasons for demal
If the court grants the apphcatlon, it shall do both of the following:

(®) appomt counsel to represent the applicant if the apphcant is mdlgent and
not currently represented; S

(b))  impose conditions, if any, necessary to preserve the status quo durmg
pendency of the reopened appeal o

The clerk shall serve not:ce of journalization of the entry on the pames and lf the-: :
apphcanon is granted, on the clerk of the trial court. :

(7) If the application is g‘ranted, the case shall proceed as on an initial appeal in
accordance with these rules except that the court may limit its review to those assignments of
error and arguments not previously considered. The time limits for preparation and transmissicn
of the record pursnant to App. R. 9 and 10 shall run from journalization of the entry granting the
application. The parties shall address in their briefs the claim that representanon by prlor
appellate counsel was deficient and that the applicant was prejudiced by that defi crency

(8)  If the court of appeals determmes that an evidentiary hearing is neoessary the
evidentiary hearing may be conducted by the court or referred to a magnstrate _

(9) Ifthe court finds that the performance of appellate counsel was deficient and the
applicant was prejudiced by that deficiency, the court shall vacate its prior judgment and enter
the appropriate judgment. If the court does not so find, the court shall issue an order confirming
its prior judgment.

[Effective: July 1, 1971; amended effective July 1, 1975; July 1, 1993; July 1, 1994; hily
1, 1997; July 1, 2010; July 1,2011; July 1, 2012.]
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_______  Staff Note '(July 1,2010 auianarﬁént}-

. App R '26'(A) has now been' 's’u’bdivided into two provisions: App R 26{A}(1} govems -
appl:cations for reconsideration’ (fcrmer App. R 26(A)) whnle App.- R. 26(A)(2) s a new prows;on :
govemmg en banc consrderatlon """ . _

amendment to the Supreme Court Pract:ce Ru_lea t_hat will extend the tlme to appeal to the Supreme Court
if a-party has filed a timely application for reconsideration in the court of appe'als “It also ensures a
: respondmg party's full ten-day response period, even if that party does not receive the apphcatlon on the

day it is filed. -Because the ten-day response period now begins to run from the date of service, a party -

served by mail now has an extra three. days to file:an opposition. - See App. R 14(C). - Fmaiiy. the

later. Under the amended rule, the motion is due within ten days after the clerk comphes with the mailing
‘and’ docketing requirements of App..R.. 30(A). And' because the timing requirements for applrcatlons for .
reconsideration under App. R. 26(A){1)(d) also govern the timing for filing -an application for en banc
consideration under App. R. 26(A)(2), the clerk’s. compliance with the mailing and docketing requirements
of App. R. 30(A) also now trigger the time to file an application for en banc consideration. The second
amendment to App.:R. 26(A)(1)(a) deletes language warning that an application for reconsideration did
not extend the time to appeal to the Ohio Supreme Court; effective July 1, 2010, a timely filed application
for reconsideration under App. R. '26(A)(1) or for en banc consrderatzon under App. R. 26(A)2) does
extend the time to appeal to the Ohio Supreme Court under S.Ct, Prac. R. 2.2(A}5) and (6).

There are alse several amendments to App. R. 26(AX2). Twa of them are clanﬁcatmns The first
clarification appears in App. R. 26(A)(2)(a) and Is designed to clarify that a majority of the “en banc court”,
a defined term that does not include judges who have recused themselves or been- disqualified, must
agree to consider a case en banc. By contrast, under App. R. 26(A}2)(d}, in order to render an en banc
decision, “a majonity of the full-ime judges of the appellate district” including those who do not actually
participate in the en banc consideration, must agree. The second clarification appears in App. R.
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26(A)2)(b), which expressly permits the en ban court to decide sua sponte to consider a case en banc, -
No substantive changes are intended by either of these amendments. .. = . -

" Two substantive amendments to'App. R. 26(A)(2)(c) govem the process for'sua sponte en banc - -
consideration. First, the rule now specifies that any sua sponte decision to consider a case e bianc must
- be made within ten:days of the date the clerk complies with the mailing and.ddcketing -requirements of :

decides sua sponte to consider a case en banc, it must vacate the judgments or orders in the case that -
will be considered en banc so that the time fora party to appeal to the Ohio Supreme Court doesmotrun -
‘concurrently with the court's sua sponte en banc consideration. A recent amendment to the Supreme
Court Practice Rules extends the time to appeal to the Ohio Supremé Court in the event thata parly files a
- timely application for en: banc consideration, but. there is 'no ‘such provision:in_ the event the court of

- appeals decides sua sponte to consider a case en banc. See S.Ct. Prac. R.22(a)6).- .. . -

" staff Notes (July 1, 2012 amendment) |

‘.. ‘The amendment to App.R: 26(A)(2)(c) removes language added in. 2011 that required a court of
appeals to vacate a panel decision in the event of a sua sponte decision to considera case en banc, That - =
language was added to ensure that a party’s time to appeal to the Supreme Court would not begin to run
while en banc consideration was pending. But the language is no longer necessary in light of a 2011
amendmentto 8.Ct.Prac.R.22. . - .. | : T
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