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STATEMENT OF FACTS

On July 2, 2009, the grand jury indicted defendant on one count of possession

of heroin, one count of trafficking in heroin, and one count of possession of

cocaine - all fifth-degree felonies. (Trial Rec. 1) Defendant filed a motion

to suppress the drugs. (Trial Rec. 34) After the State filed a memorandum opposing

defendant's motion, (Trial Rec. 49), the trial court held a suppression hearing

on March 1, 2010. (Tr. 1-31)

It is unnecessary here to discuss the facts surrounding the incident in detail.

Suffice it to say here that the discovery of the drugs arose from a police officer's

approach to a parked car in a high-crime area. (Tr. 8-9, 25-26) Because defendant

made a furtive movement with his right hand as if to hide something in the middle

console area, because defendant then turned his body as if to shield what he had just

hidden, and because defendant failed to comply with two commands to exit the car, the

officer found it necessary to grab defendant from the vehicle. (Tr. 6, 8-9, 10, 20, 21, 23,

24) The officer thereupon saw a baggie of heroin in the console area, and a subsequent

search of the car led to the discovery of baggies of cocaine. (Tr. 10, 13) A fuller

discussion of the facts can be found in the "Statement of Facts" in the State's

memorandum supporting jurisdiction in No. 12-415.

After taking the matter iider advisement at the conclusion of the hearing, (Tr.

30), the court on March 4, 2010, granted the motion to suppress. (Tr. 32;

Trial Rec. 68)

The State appealed, and the Tenth District reversed on December 2, 2010,
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concluding that the trial court had violated Crim.R. 12(F) by failing to provide

essential findings in support of its holding that there had been no reasonable

suspicion. State v. Forrest, 10th Dist. No. 10AP-481, 2010-Ohio-5878.

On March 23, 2011, the trial court on remand issued a decision and entry

granting the motion to suppress again. (Trial Rec. 92)

The State appealed again, asserting two assignments of error. Under the first

assignment of error, the State argued that several factors warranted the conclusion

that reasonable suspicion existed to grab defendant from the vehicle, including

the high-crime nature of the area, defendant's quick furtive movement to hide

something, and his effort to shield the hidden object from the officer. (Appeals

Rec, 11)

Under the second assignment of error, the State argued that the Fourth

Amendment violation, if any, did not rise to the level of a deliberate, reckless,

or grossly negligent disregard of Fourth Amendment rights. (Id.) The State

relied on Herring v. United States, 555 U.S. 135, 129 S.Ct. 695, 172 L.Ed.2d

496 (2009), and argued that the good-faith exception discussed therein should

apply.

On December 6, 2011, the Tenth District unanimously affirmed the order of

suppression, n»ling that the officer lacked reasonable suspicion and that the good-faith

exception only applies when the police believe a warrant exists. State v. Forrest, 10th

Dist. No. 11AP-291, 2011-Ohio-6234.
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The State timely filed a combined document seeking reconsideration, seeking

en banc consideration, and requesting certification of a conflict. (Appeals

Rec. 28-29) The State also moved for the participation of all eight full-time

judges to rule on the application for en banc consideration. (Id.)

The State sought reconsideration based on three grounds: (1) the panel had

omitted material facts from its summary of the incident; (2) the panel had wrongly

claimed that it could not find reasonable suspicion because the officer had not

seen outward criminal activity; and (3) the panel had erred in failing to apply

the good-faith exception, which applies even to avowedly warrantless actions.

(Id. at pp. 3-9, 9-14, 14-19)

Insofar as error (2) was concerned, the State noted that the panel decision

repeatedly focused on the officer's testimony that he had not seen criminal activity

before he grabbed defendant out of the car. (Id. at pp. 9-14) The State pointed

out that the panel decision was highly erroneous in contending that "[t]he officer's

statement that he saw no criminal activity * * * is inconsistent with a stop and frisk." The

State noted that this "innocent activity" argument had been repeatedly rejected by many

courts, including the United States Supreme Court and the Tenth District. The State cited

the decisions of the United States Supreme Court showing that nothing in the Terry

doctrine requires outwardly-observable criminal activity to warrant a Terry seizure.

United States v. Arvizu, 534 U.S. 266, 274-75, 122 S.Ct. 744, 151 L.Ed.2d 740 (2002);

United States v. Sokolow, 490 U.S. 1, 9-10, 109 S.Ct. 1581, 104 L.Ed.2d 1(1989).

The State also noted that, consistent with Arvizu and Sokolow, the Tenth
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District had repeatedly rejected any requirement that the conduct creating reasonable

suspicion be outwardly criminal. State v. McClendon, 10th Dist. No. 09AP-554,

2009-Ohio-6421, ¶ 12; State v. Mendoza, 10th Dist. No. 08AP-645, 2009-Ohio-1182,

¶¶ 12-14; State v. Taylor, l0th Dist. No. 05AP-1016, 2006-Ohio-5866, ¶ 11.

In addition to seeking reconsideration based on the Arvizu-Sokolow error, the

State also sought en banc consideration based on the intra-district conflict

with the three aforementioned Tenth District decisions in McClendon, Mendoza,

and Taylor. (Appeals Rec.28-29, at pp. 19-20) In asking for en banc consideration,

the State specifically requested that the entire complement of eight full-time

judges review the application for en banc consideration:

•"Under App.R. 26(A)(2), all eightfull-time judges of this
Court must decide whether to grant the application for en
banc consideration, not just the original three-judge panel.
Accordingly, the State's application for en banc
consideration is hereby accompanied by a motion for all
eight full-time judges to perform such review." (Emphasis
sic)

•"The State specifically moves that the entire en banc court
of eight full-time judges must review and determine
whether to grant the application for en banc consideration."

•"The State emphasizes that the entire en banc court must
review this application for en banc consideration."

•"A refusal to submit the application to the other full-time
judges for their consideration arnoants to a refasal to follow
the rule."

(Appeals Rec. 28-29, at pp. 1, 3, 20)

On January 26, 2012, the panel alone denied all of the motions, including the

application for en banc consideration and the motion for full participation of
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the eight full-time judges. State v. Forrest, 10th Dist. No. 11AP-291, 2012-

Ohio-280. No rationale was offered for why the panel alone, instead of the entire

en banc court, could rule on the application for en banc consideration.

The State then timely filed a motion to certify a conflict on the issue of whether

the full en banc court must participate in the decision whether to grant or deny

an application for en banc consideration. (Appeals Rec. 34)

On March 8, 2012, the panel granted the motion to certify a conflict. State

v. Forrest, 10th Dist. No. 11AP-291, 2012-Ohio-938.

The State thereafter filed a discretionary appeal (No. 12-415) and certified

-conflict appeal (No. 12-416). On May 23, 2012, this Court declined review of

the first four propositions being raised by the State in its discretionary appeal regarding

the good-faith exception, regarding the existence of reasonable suspicion for a Terry stop,

and regarding the ability to use force during a Terry stop. But this Court granted review

of the fifth proposition of law regarding whether all of the full-time judges of the

appellate court must rule on an application for en banc consideration. This Court also

recognized that a conflict existed and allowed the certified-conflict appeal to proceed.
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ARGUMENT

Proposition of Law. When a party files an application for en banc
consideration pursuant to App.R. 26(A)(2), all full-time judges of that
Court of Appeals who are not recused or disqualified from the case must
participate in determining whether to grant or deny the application.
(McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914,
896 N.E.2d 672, and App.R. 26(A)(2), applied)

Certified-Conflict Question. Whether the entire en banc court as defined
in App.R. 26(A)(2) must participate in the decision whether to grant or
deny an application for en banc consideration.

The answer to the certified question is a simple one. Yes, the entire en banc

court as defined in App.R. 26(A)(2) must participate in the decision whether

to grant or deny an application for en banc consideration. This answer is supported

by the language of the rule itself and by the policies underlying en banc review.

A.

"[I]f the judges of a court of appeals determine that two or more decisions

of the court on which they sit are in conflict, they must convene en banc to

resolve the conflict." McFadden v. Cleveland State Univ., 120 Ohio St.3d 54,

2008-Ohio-4914, 896 N.E.2d 672, paragraph two of the syllabus (emphasis added).

Appellate Rule 26(A)(2)(a) states that en banc consideration will not be ordered

unless it is "necessary to secure or maintain uniformity of decisions within

the district on an issue that is dispositive in the case in which the application

is filed."

If a majority of all of the judges in a court of appeals determines that an

intra-district conflict exists, the majority may order that the appeal be considered

en banc. App.R. 26(A)(2)(a). The rule states that "a majority of the en banc
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court may order that an appeal or other proceeding be considered en banc." Id.

The rule further provides that "[t]he en banc court shall consist of all

full-time judges of the appellate district who have not recused themselves or otherwise

been disqualified from the case." Id.

The rule is clear enough. A majority vote of the "en bano court" decides

whether an intra-district conflict exists. If such a conflict exists, the application

is granted, and the en bane court proceeds to resolve the conflict.

It makes sense that the decision whether to allow en banc consideration is

itself a decision of the "en banc court." A court's decision whether it will convene

itself as an "en bane court" should be a collective decision of the entire en

banc court, not just the decision of as few as two judges on a three-judge panel.

Moreover, the rule does not purport to authorize panel-only review of the question

of whether an intra-district conflict exists. The rule only mentions that the

"en banc court" will make that determination.

A failure to submit a party's application for en banc consideration to the

entire en banc court affirmatively defeats the ability of the other full-time judges

to rule on the application and potentially grant it, as the rule plainly allows.

The entire en banc court cannot grant what is not submitted to them. Panel-only

review affirmatively deprives other members of the en banc court of their prerogative

under the Rule to form a majority to grant en banc consideration in a given case.

In the Tenth District, the five judges not sitting on the three-judge panel

can outvote the three panel members, 5-3, to grant en bane consideration. But
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the State's application was not even submitted to them for their review. The

panel alone denied the application without any circulation to the "en banc court

" as a whole..

B.

Policies underlying en banc review support the need for non-panel members

to participate in the process of deciding whether an intra-district conflict exists.

As stated in McFadden, "[t]he principal utility of determinations by the courts

of appeals in banc is to enable the court to maintain its integrity as an institution

by making it possible for a majority of its judges always to control and thereby

to secure uniformity and continuity in its decisions, while enabling the court

at the same time to follow the efficient and time-saving procedure of having

panels of three judges hear and decide the vast majority of cases as to which

no division exists within the court." McFadden, ¶ 16 (internal quotation marks

omitted). Panel-only review deprives the majority of the en banc court of the

opportunity to exercise this institution-wide control.

In the Tenth District, this is partly a numbers game. A three-judge panel

would never constitute a majority of the eight full-time judges on the en banc court,

and so participation of all full-time judges would be necessary to determine

whether a majority would vote to grant en banc consideration.

But the issue involves more than just raw numbers. The Rule requires that a

majority of the "en banc court" decide whether to grant the application. Deliberations

by the panel alone do not ensure that the "en banc court" has participated in
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the decision or that the court as a whole is "maintain[ing] its integrity as

an institution ***." "En banc is defined as `[w]ith all judges present and

participating; in full court. "' McFadden, ¶ 10 (emphasis added). The process

should involve full participation by all full-time judges on an institution-wide

basis.

In many situations, the non-panel members would be able to bring a wealth of

judicial experience and knowledge to the review of the application. The non-

panel member(s) may have written the earlier decision(s) that are now claimed

to be in conflict. The non-panel members may be aware of legal nuances that the

panel members in the current case did not fully appreciate.

Also, the participation of non-panel members helps ensure a fairer review of

the application. Practically speaking, the panel members have a vested interest

in denying such an application, as the panel would not be inclined to concede

that their decision conflicts with the decision of any earlier panel. The perspectives

of other members of the en banc court, particularly the members who approved

the earlier, potentially-conflicting decision(s), are needed to bring a full

perspective to the question of whether an intra-district conflict exists.

In other words, it would be rather insular for the three-judge panel to decide,

on its ovm, whether a conflict exists with ea_rlier decisions. The deliberations

of the court would be fuller, and fairer, if all members of the court participate

in the process. Again, as McFadden states, the court as a whole acts through

the en banc process "to maintain its integrity as an institution by making it
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possible for a majority of its judges always to control and thereby to secure

uniformity and continuity in its decisions ***." McFadden, ¶ 16. Non-panel

members would be deprived of having a voice in such institution-wide control

if applications for en banc consideration were only reviewed by the panel.

C.

When the State filed the application for en banc consideration and moved to

have all eight ftdl-time judges determine that application, the panel alone denied

the application and the motion without any circulation of the application or

motion to the other judges. The panel provided no rationale for how the panel

alone had the authority to deny the application.

When the State later filed a motion to certify conflict, the panel granted the

motion to certify and opined on its panel-only review policy.

{¶ 2} The State of Ohio is correct in its assertion that
different courts of appeals handle motions for en banc
consideration differently. Some submit the motion to the
entire membership of the court. Some, as the Tenth
District, submit the motions to the panel who decided the
case originally to ascertain if there is arguable merit to the
motions and only after that decision is made submit the
issue to the full membership of the court.

***

{¶ 4} The rule does not literally state who shall make an
initial determination that two or more decisions in a district
are in conflict. The procedure used by the Tenth District is
more efficient, especially in the vast majority of cases
where no arguable merit is present. Many prisoners
initiated cases fall into this category. Also, cases where one
of the parties simply wants to delay, routinely fit into this
category.

These passages are correct in one respect. There is a clear conflict. In
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at least two other districts, the en banc court participates in the decision to

grant or deny en banc review. State v. Morris, 9th Dist. No. 09CA0022-M, 2010

-Ohio-5973; Kelley v. Ferraro, 8th Dist. No. 92446, 2010-Ohio-4179; 8th Dist.

Loc.R. 26(D).

In other respects, however, these passages are severely flawed. The Rule

does literally state who shall make the initial determination. The Rule specifies

that "[u]pon a determination that two or more decisions of the court on which

they sit are in conflict, a majority of the en banc court may order that an appeal

or other proceeding be considered en banc." (Emphasis added) The Rule then

specifies that "[t]he en banc court shall consist of all full-time judges of

the appellate district who have not recused themselves or otherwise been disqualified

from the case." (Emphasis added) The contrast is clear. Only the "en banc

court" can grant en banc review, and, therefore, only the "en bane court" could

grant anapplication for such review. The rule says nothing about the panel

alone reviewing the application. Notably, the Tenth District panel does not

explain how the "en banc court" could ever work its will if the panel monopolizes

the application to itself and denies the application without circulating it to

the "en banc court." Under this Rule, the panel simply cannot purport to speak

for the "en banc court" as a whole.

The Tenth District panel also contends that panel-only review serves a "more

efficient" gatekeeping role by weeding out applications that have "no arguable

merit" and/or are interposed for delay. But this previously-unstated rationale
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is not supported by any language in App.R. 26(A)(2) and is inconsistent with

the language ofMcFadden.

According to the Tenth District panel's logic, the Rule sets up a three-stage

procedure: ( 1) panel-only gatekeeping review to determine whether the movant's

claim of intra-district conflict has arguable merit; (2) "en banc court" review

of whether intra-district conflict exists; and (3) full determination of the

conflict issue by the "en banc court." But the Rule simply does not mention

step ( 1) at all. It does set forth steps (2) and (3), but the express inclusion

of these steps, and the omission of any step ( 1), shows that no step (1) was

ever intended. "The canon expressio unius est exclusio alterius tells us that

the express inclusion of one thing implies the exclusion of the other." State

ex rel. Butler Twp. Bd. of Trustees v. Montgomery Cty. Bd. of Commrs., 124 Ohio

St.3d 390, 2010-Ohio-169, 922 N.E.2d 945, ¶ 21 (internal quotation marks omitted).

This Court as rule-maker knows how to set up the kind of gatelceeping step

advocated by the Tenth District panel. In the very same rule, App.R. 26(B)(5)

requires an initial application for reopening to satisfy a "genuine issue" standard,

to be followed by a second step of full briefing if the court finds a "genuine

issue. By setting up a gatekeeping step under App.R. 26(B), while not setting

up such a step under App.R. 26(A)(2), it is clear that this Court did not intend

that panels would act as gatekeepers under App.R. 26(A)(2). See, e.g., Maggiore

v. Kovach, 101 Ohio St.3d 184, 2004-Ohio-722, 803 N.E.2d 790, ¶ 27 (legislature

"knows how * * * to include specific language" when it desires to do so). The
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decision to grant or deny en banc review rests with the "en banc court," not

with the panel alone.

In any event, under the proposed gatekeeping function, the State's

application for en banc consideration still should have been submitted to the

full court, as it easily satisfied the newly-stated "arguable merit" standard in

setting forth a true intra-district conflict. The panel's refusal to fmd "arguable

merit" would support the State's position that panel-only review disserves the

interests underlying en banc review.

The State respectfully requests that this Court sustain the proposition of law

and answer "Yes" to the certified question.

D.

The State wishes to make a few final points regarding the procedural

posture of the case. With this Court having declined review of the State's first four

propositions of law, defendant might contend that the Fourth Amendment issue

at the center of the State's application for en bane consideration is now a moot

issue. The State would disagree with that assertion.

This Court very likely declined review of the Fourth Amendment issues because

it calculated that the State would prevail on the fifth proposition of law concerning

the need for all full-time judges to review the State's application for en bano

consideration. This Court very likely viewed it as premature to reach any of

the Fourth Amendment issues when the case would need to be remanded for the "

en banc court" of the Tenth District to assess whether it will grant the application
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for en banc consideration regarding one of those issues.

Such remand will return the case to the point where the error occurred. State

ex rel. Stevenson v. Murray, 69 Ohio St.2d 112, 113, 431 N.E.2d 324 (1982).

In this reinstated posture, and with the State's appeal rights again tolled pending

the outcome of the application for en banc consideration, see S.Ct.Prac.R. 2.

2(A)(6), the case will occupy a position in which the State would be able to

appeal on the Fourth Amendment issues if the "en bane court" on remand denies

the application for en banc consideration. At that point, the State's Fourth

Amendment arguments will again be ripe for review in this Court.

Any claim of "mootness" would also be flawed because this Court clearly

wished to review the en-banc-consideration issue. In effect, this Court has already

determined that its decision to decline review of the Fourth Amendment issues

has not mooted the State's appeal on the en-banc-consideration issue.

Finally, the State wishes to note that it has referred here to the Fourth

Amendment issues as necessary background to the en-bane-consideration issue. But the

State has not fully briefed those issues here because of the limited grant of discretionary

review and because of the limitations on certified-conflict review. See S.Ct. Prac.R. 4.3

(limiting briefing to certified-conflict issue). Accordingly, if this Court in any way

intends to weigh the merits of the Fourth Amendment issues in deciding the en-bane-

consideration question now before it, the State would respectfully request that the Court

provide notice of such intent and give the parties the opportunity to be heard regarding

those Fourth Amendment issues. Miller Chevrolet v. Willoughby Hills, 38 Ohio St.2d
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298, 301 & n. 3, 313 N.E.2d 400 (1974); State v. 1981 Dodge Ram Van, 36 Ohio St.3d

168, 170, 522 N.E.2d 524 ( 1988).

CONCLUSION

The State respectfully requests that this Court reverse the Tenth District's

judgment denying en banc review and remand the case to the Tenth District so

that the proper complement of all full-fime judges of that Court can review and

determine the State's application for en banc consideration.

Respectfully submitted,

STEVEN L. TAYLOR 0043876 (Counsel of Record)
Chief Counsel, Appellate Division
Counsel for Plaintiff-Appellant

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing was sent by regular U.S. Mail

on this day of , 2012, to Stephen P. Hardwick, Office

of the Ohio Public Defender, 250 East Broad Street, Suite 1400, Columbus, Ohio 43215,

Counsel for Defendant-Appellee.

STEVEN L: TAYLOR 0043876
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NOTICE OF APPEAL OF PLAIlVTIFF-APPELLANI' STATE OF OFIIO

Plaintiff-appellant, the State of Ohio, hereby gives noticeof appeal to the

Supreme Court of Ohio from the judgment of the Fianklin County Court of Appeals,

Tenth Appellate District, entered in State v. Forrest, 10m Dist. No. 11AP-291, on

December 6, 2011, and from the journal entryentered in the same case on January 26,

2012.

This appeal is being tino,ely filed pursuant to S.Ct.Frac.R. 2.2(A)(5) and

(A)(6). The State timely filed applieations for reeonsideration and en banc

" - 'scon ideration in the Tenth District on December 16, 2011, a

denied those applications by decision and joumal entry both filed

2012.

n January 26,

Because new errors arose in the January 26, 2012 decision and joumal entry,

the State's appeal here is al'so timely in relation to that decision and journal entry as

well.

The State of Ohio invokes the jurisdiction of the Supreme Court on the

grounds that the case presents substantial constitutional questions, presents questions

of public or great general interest, and involves a felony and warrants the granting of

leave to appeal. „
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RON O'BRIEN 0017245
Prosecuting Attorpey ,

STEVEN L. TAYLORi 0043876
(Counsel of Record)

Counsel for Plaintiff-Appellant

CERTIFICATE OF SERVICE"

This is to cerdfy tHat a copy of the foregoing was sent by regulac U.S. Mail on

this C7 day of f'tiJ-' •. 2012, to MICHAEL SIEVdERT, 307 East

Livingston Avenue, Columbus, OH 43215; Counsel for 17efendant-Appellee.

Pursuant to S.Ct.Prac.R. 14.2(A)(3), a copy was also sent by regular U.S. mail

on this 10,L11" day of 6LC. ; 2012, to the Ohio Public Defender,

250 East Broad Street, Suite 1400, Columbus, Ohio 43215.

Chief Counsel, Appellate Division
STEVEN L. TAYLOR
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IN THE SUPIZEME COURT OF OI-IIO
2012

AL E. FORREST,

Defendant-Appellee

Case No.

On Appealfrom the
Franklin County Court
ofAgpeals, Tenth
Appellate District

NOTICE OF CERTIF'IED CONFLICT
OF PI.AINTI['F-APPEI..LANT STATE OF OHIO

RON O'BRIEN 0017245
° Fisnklin County Prosecuting Attorney

373 South High Street, 13* Floor
Columbus, Ohio 43215
Phone: 614-525-3555
Fax: 614-525-6103
E-mail: sltaylor@franklincountyohio.gov

and

STEVEN L. TAYLOR 0043876 (Counsel ofRecord)
Chief Counsel, Appellate Division

COUNSEL FOR PLAINTIFF-APPELLANT

MICHAEL SIEWERT 0012995
307 East Livingston Avenue
Columbus, Ohio 43215
Phonei 614-224-6488

COUNSEL FOR DEFENDANT-APPELLEE LED
MAR 12 2012

CLERK OF COllAT
SUPREME COURT OF OHIO



NOTICE OF CERTIFIED OONFLICT
OF PLAINTIFF-APPELI,ANT STATE OF OHIO

Plaintiff-appellant, the State of Ohio, hereby gives notice tliat, on March 8,

2012, the Franklin County Court of Appeals, Tenth Appellate District, certified a

conflict in State v. Forrest, 10th Dist. No. 11AP-291, on the following question of

law pursuant to its authority under Section 3(B)(4), Article N, of the Ohio

Whether the entire enbanc court as defined in App.R
26(A)(2) must participate in the decision whether to
grant or deny an application for en banc consideration.

Attached are the Tenth District journal entry certifying the conflict and the Tenth

District decisions. Also attached are tbe conflicting cases in Kelley v. Ferraro, 8th

Dist. No. 92446, 2010-Ohio-4179, and State v. Morris, 9th Dist. No. 09CA0022-M,

2010-Ohio-5973, in whicb those courts, unlike the Tenth District, had the enbanc

court participate in the decision whether to grant or deny the application for en bane

consideration.

Respectfu[ly submitted,

RON O'BRIEN 0017245
Prosecuting Attomey

STBVEN . TAYLO 0043876
(Counsel of Record)
ChiefCounsel, Appellate Division

Counsel for Plain6ff-Appellant



CERTIFICATE OF SERVICE
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This is to certifythat'acopyofthe foregoing was sent byregular U.S. Mai1 on

day of 2012, to MICHAEL SIEWERT, 307 East

Livipgston Avenue, Columbus, OH 43215; Counsel for Defendant-Appellee.

Pursuant to S.Ct.Prac.R. 14.2(A)(3), a copy was also sent by regularU.S, mail

on this 2 day of fVjLe'. ,,2012, to the Ohio Public Defender,

250 East Broad Street, Suite 1400, Columbus, Ohio 43215.



V.

AI E. Fomest,

TENTH APPELLATE DISTRICT

Dafendant,Appellee.

IMC-6 PM>2:-98
CLERK OF ftlffs

No.11AP-291
(C.P.C. Na 09CR-07-3a9b)

(REGULAR CALENDAR)

JUDGMENT ENTRY

For the nmeom amDed in the dedelorr of tltie court rerufered herein on

Deoern6er 6, 2011, appekrft aaeignmenfs of arror are overruled. Then3fore, R is the

Judgnwt and order of #ds court that the Judgrtaant of the Frarkkitn County Court of

Common Pleas Is aifirmad. Costs aha0 be asseased against appeMant.

TYACK, J., BRYANT, P.J., & BROWN, JJ.

INT[iE COURT OF APPEALS OF OHIO
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT 6LERK'E' {'„lNR1:S

StaCa of Ohio, Plalntitf,AppOIlant,

V No.11AP-291
(C.P.C. Na OSCR47-Mffi)

AI E. Forrest,
(REGULAR CALENDAR)

Defendent,Appelee.

DECISION

Rendered on Decmber 8, 2011

Ran Ozrlan, ProseoutlngARonrey, and Steven L. Teylor, for
appellant

Mkhaet Slewed fbr appell®e.

APPEAL from the FranklinCounty Court of Common Pleas

TYACK, J.

(11) The Staie af Ohio Is appeaAng from the rulings of a judge of the Frenkpn

County Court of Common Piaas who sustalned a motion to suppress evid®nse. The

Stetie assigna two errora tor our cormlderation:

FIRST ASSIGNMENT OF ERROR

THE TRIAL COURT MISAPPLIED THE LAW AND
INCORRECTLY DECIDED AN ULTIMATE ISSUE IN T'HE
CASF WHEN IT GRANTED DEFENDANTS MOTION TO
SUPPRESS.



SECOND ASSIGNMENT OF ERROR

EVEN IF A CONSTITUTIONAL VIOLA7ION DID OCCUR,
THE TRLAL COURT ERRED BY ORDERING SUPPRES-
SION WITHOUT DEi'ERMININGWHETHER THEViOLA-
tiON RESULTED FROM DELIBERATE, RECKLESS, OR

RECURRING OR SYSTEMIC NEGLIGENCE.
GROSSLY NEGLIGENT POUCEMISCONDUCT,OR FROM

jR2) AI E. Fonest ("appellee°) wae In a 2003 Ford Explorer parked akmg the side

s6opped thelr cruiser behind the Explorer. One of the oflicers, Kevin George, •.. In

an evidentiery hearing that he saw no Illegal -acGvity before he walked up to the vehMe.

He also acknowledged tW he saw no cr6ninal acdvitq as he approac*ed the vehide. He

testfied that he and hPs partner atopped thes cruiser to "diedc on the well ,beIng° of the

Expk:rers occupants. (Tr. iy.)

fl3} When appeAee looked out of the window on the drivees side and

to get bkgar and his mouth dropp@d open. The man In the passenger seat of the

OfflCer George standing beside the Explorer, appeilee was surprised. His syes saemed,

Expkxer glanced at the otlioer and then fooked str4ht ahead. The otlio®r datnied he

W41 Appellee moved hisdght hand from his lap toward the center console oFthe :

€zplorar and then turned back toward Officer ^ssow.

fqs} Officer George Interpreted appellee's surprise as "nervousnesa" and his

tuming toward the oftioar asan effort to block the otflcer's view of the intertor of the

asked Forr+sst if he was'bkay.

vehicle, even though the officer wae asking Fomest a questfon.

A-9'.



{qb} At the hearing on the motion to suppress, Otifcer George twOW he asukJ

...OMearsee both of appeitae'ei handsand knew appellee was not hoklinp a woWmn.

Georpe next nofked appellee had some money In his left hand and ordered appellee out

of the vehice. Appellea did not Immediately 901 out of ihe vehkb. InetBOd, he roGad up

the ddver'a window and took the keys out of the Ignltlon.

{M Ofter Georga cederod appellee out of the vphide a second tEma. Ap O

merely ksokW straftht aAd and held the keys. At the heariny, OiNksr ^George

adcncwtedged that be atill had not seen any Illepel ac8Aty.

fl8} Oft* Georga next opdned tha door to the Ford Explorer,

appellee's t'rody ariNd gnth6ed his rfbht hand. The oiCioer started to pull appellee out otlhe

vehide.

{J9} At no time did the oiiim have a warrant, either a search wanant or an

arrest wanant. WatranUeres searchea and/or seizures are "per se unreasonable, subject.

to a llmibad number otwelFdelineated exaeptions." See Katz v. United SGatea (1987), 389

U.S. 347, 88 S.Ct. 807. For the StaDa of Ohio to justify the wananfless seizure of Formet

and the search of Fomest"s vehkie, the State had the burden of proving the existenoe of

and appUceb0lly of one of the well-delbmated exoepdons. The trial ludge who oonducEed .

the evidentlary hearing on Fomest's motion to suppress foimd that the State of Ohio did

not prove the applicability of any of the welklellneabedexcepttons and sustained the

motion to suppress.

{gl0} We note Initlally that the police needed no suspicion of activity, legal or •

i7legal, In order to walk up to or approach the Ford F.xqslorer. What a pemon willingy

displays In public is not subject to Fourth Amendment pnotaCHon. honrever, O(flcer
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George went far beyond approachingiha vetiide. He ordered Fornvst out of ft vshscle

and then physk;aly grabbed Forrest and etarted to puU htm out of the Ford Explorer when

Foneat did not honor the olfmr's ordeu

{q11} The Stete of Ohio has analogized the facts here ta a"stop" jusOW by Terry

offioar's state of mind as "nothing mote than a hunch." The tnaF court a

v. Oh/o (1888), 392 U.S. 1, 88 S.(.'t.1888. The trial court judge did not njeot the stwe's

"Teny atop" theory w8lrout oorreideratlon. Instead, the trial court judge describad the

tound that ft pdica "did nothava an objecdweevidentlary justifioat<on to lnfflate the stop
. . . . ... . .. . . .. . ._

J '^ ^ ^ . . . ...

nd conduct any searoh." The reTerem to "Inidela the stop" Is an apparent reference to,

the attempt to apply Tony to1ha facta here is Incamsistent with Oflloar George's dalm that.

haand hispartner atopped to check the weli-baing of the Explomr's oCcupants. The

oftees ataWnent that he saw no crbntnal acdvity right up to ft tima he decided to order

appellee out of the vehlde and then to physicalhr remove appelCee Trom the vehicle when

appeUee did not get out volunterfy Is laconsistent wifh a stop and friak.

irisk excepton ta ft wan•ent rt3quimmnt applied and was demonstretsd. We also note

ff12} The trial oourt deary n*oted the Stafie of Ohb's assertion that the stop and

tha Stats of Ohio's argument that the law of "sbop and frisk" under rerry applied here: ;

MI3} The Stafie of Ohio has argued other warrantexoepiionson appeal, none of

which are persuaaiws. The automobUs exceptton raquhes probable cause to ssansh.

See, for Inatance, Caeoll v. United States (1925), 287 U.S. 132, 45 S.M. 280, and ft

many caees foUowing R. It similarly raqulres no probable cause tio amast Fon+est as tha ,

State argues probably cause to arreat and thm search Incident to arrest are present, but

both fall because they are premlaed on Forrest's wrongfully n3tusing to obey the order to

A-11
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step out of the vehide. 'ihe otSCer, however, had no besis to order Fomest out ot the

vehicle beceuse he Iadced reasonable artlcuiable suspiaon of ariminal activityy when

t7fRcer Geage naaaiied acxoas Fom3sYs body to grab his hand and pull him out of the

vehicfe. Since there was no Iaxr(ui arrest, the Mrch and seizure cannot be justiied as a

search Ineident to a lewtui arrest

{V14} In shorf, the trial court's rejedion of the Stabs of Ohio's pnoifered exoeptlon'

to the warrant requirements was oonsident wRh the evidence before it and the ~s

own admissions.

{+Q13) The flret assignment of enor Is overruled.

M74) In the seoond assignment of error, the State of Ohio asserts the tr9ai court

should have applied the 2009 United States Supreme Court case of Hening v. United

S'taies (2009), 555 U.S.135,12g S.Ct. 895 to this ease and ussti it as a basis to resch a

dft®nt ruiiM on the motlon to suppress.

{q17) Simply stated, the facts In HemYtg! bear Iitde aknUaray to the facds of Rhe

preeent case. In Hwdng, poAoet officers made an anest besed upon a wanant Asted In a

neighbodng county's database. A search irx^dent to that arnest yielded dnigs and a gun.

Later, the arnesting offioars discovered that the warrant roted In their computer records

had been mcailed months ear6er. The fallure of police In the adjoining county to updata

their database was, by the United States Supreme Court, seen as a simple act of

negligence, but not such an error as to render the amest illegal. The officers who anesied

Herdng had an honest, iegidmate belief that a valid anest warrant existed.



{¶18} The ollicere InValvad In tlre eean;h and seizure of appellee had no wan•ant

and had no basis tor belWng a warrant existed. Hen►n9 has no appgability to

aPPdee`s caae. Thetrlat oourtdid not err by falling to aPPM h•

{q19} The second asslpnment oF error Is overtuled.

M} Both asetgnmeMs of error having been overruted,

Franklin County Cour't of Common Pkm is aflirmed.

J , .. . Wail ìmied:

BRYANT. P.J., ant! BROYVN. J., concur.
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IN THE COURT OF APPEALS OF OHIO Zp(p JAiy 2b PF! 12. 56

TENTH APPELLATE DISTRICT l>l.tFh, Of (;OURrS

State of Ohio,

Plaintiff-Appellant,

AI E. Forrest,

Defendant-Appellee.

No. 11AP=291
(C.P C. No. 09CR-07-3935)

(REGULAR CALENDAR)

JOURNAL ENTRY

For thereasons stated in the decision of this court renderedherein on

January 26, 2012, ft is the order of this court that appellant's motions are denied.

TYACK, J., BROWN, P.J., & BRYANT, J.

By:_
Judge G. Ga
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N THE COURT OF APPEALS OF Q"RJAN 26 Phl 121*46

TENTHAPPELLATEDlSTRICT 6LEhK Ur CUUgT;,

State of Ohio,

Plaintiff-Appeqant,

V. No. 11AP=291',
(C.P.C No. 09CR-07-3835)

Al E. Forrest,

Defendant Appeliee.
(REGULAR CALENDAR)

DECISION

Rendered on January 26, 2012

Ron O23iien, Prosecuting Attomey, and Steven L
aPpe9ant.

Michael Sfewert, for appeltee.

ON MOTION

Taylor, for

TYACK, J.

{¶i} The State of Ohio has filed a compound application and motion entitled:

"PPaintiff-Appellant's Application for Reconsideration, Piaint'rff-Appellant's Application for

En Banc Consideration, Plaintiff-Appellant's Motion for Review of this Application for En

Banc ConsideraUon by all Eight Judges, [andj Plaintiff-AppeAant's Motion to Certi(y a

Conflict."

(112) The case involves the warranttess seizure of the person of Al E. Forrest,

followed by a search of the motor vehicle in which he was present. A trial court judge
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conducted an evidentiary hearing in which she found the State of Ohio had not justified

the warrantless seizure and search. As a resuft, she ordered suppression of the

evidence.

{13} TheState of Ohio appealed and apane! of this court remanded the case for

addikonal findings and addiGonal clarity as to the trial court's rulings.

{¶d} The trial judge conducted a second hearing and again ordered suppression

of the evidence.

{55} The State of Ohio appealed once againand a different panel of this court

affirmed the trial court's ruling.<_.

{¶d} The State of Ohio wants to argue again that the police officer who seize

Forrest had the right to do so under thestop and frisk rights granted to police under Terry

v. Ohio (1968), 392 U.S. 1, 88 S.Ct.1868.

{17} This is not a stop and frisk situation. Forrest was in the driver's seat of a

parked vehicle. The police did not stop him. They did not frisk him. Instead, a police

officer opened the door of the vehicle, reached across Forrest's body, grabbed Forrest's

amr which was the closest to the center of the vehicle and pulled Forrest from the vehicle.

The officer acknowledged during the evidentiary hearing on the motion tosuppress that

he had seen no illegal activity when he first ordered Forrest to get out of the vehicle and

then seized Forrest. The officePs actrons went far beyond stopping a citizen on a public

sidewalk and patting the citizen down for weapons, the facts in Teny. Again, this was not

a stop and frisk situation and Tenydoes not apply. The State of Ohio's discussion of a

reasonable articulable suspicion of criminal activity all assumes a Terry stop occurred.

No such stop occurred.

A-16



{18} The 8tate's argument at times seems to imply that persons who live in a

minority neighborhood have fewer rights under the Fourth Amendment to the United

States Constdution than persons who live elsewhere if a police officer calls the

neighborhood a "high crime neighborhood" or asserts that other persons have been

arrested in the an:a. The Fourth Amendment appiies throughout the nation. The strong

preference for requiring police to get a warrant before seizing a person has been the law

of the land for over 40 years, at least since the decision in Katz v. United States (1967),

389 U.S:347, 88 S.Ct. 507.

{19} The Fourth Amendment jurisprudence has not proceeded to the point that a

police officer can pu0 a citlzen out of a parked vehicle merely because the cltizen is

parked in a minorily neighborhood and acts surprised when he or she suddenly sees a

police officer standing right outside his or her vehicle.

{¶10} The State of Ohio also, asserts once again, that the decision of the United

States Supreme Court in States in Hening v. United States (2009), 555 U.S. 135, 129

S.Ct. 695 somehow worked a major change in Fourth Amendment law. It did not.

(111) In Hening, police officers made an arrest based upon an assertion from a

nearby police agency that an active warrant existed. In fact, unbeknownst to the arresting

officers and at least some oft'ioers of the nearby district, the warrant had been recalled.

The United States Supreme Court found that the fruits of the arrest should not be

suppressed under the circumstances.

{112} The differences from Forrest's case are striking. The officers here knew

they had no warrants. They claimed they were approaching the vehicle to check on the
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well-being of the oooupants.They made no daim to having seenJany illegal activityuntfl

after they had seized Porrest.

{113} The good-faith exdusionary rule claimed by the State of Ohio exists only in

`-ht e context of sea

rule does not apply to situations where no warrants exist or are believed to exist. The rule

does not apply to Fon-est's factual situations, which involves a deliberate seizure of the

person, not negligent record keeping.

{1914} The cases alleged by the State of Ohio as being in conflict with our decision

in this caseall involve stop and fisk situations. As noted above,the seizure of Forrest

was not a stop or a frisk. No conflict exists such that aconflict should be oertfied.

{Q15) We do not find that two or more decisions of this appellate court are in

conflict, so thenequirements of App.R. 26(A)(2) are not met and en banc consideration is

not permitted.

{¶16} As a resuR of the foregoing analysis, the State of Ohio's application for

reconsideration is denied. The State's application for en banc consideration and related

motions are denied. The moflon for certification of a conflict is also denied.

Motions denied.

BROWN, P.J., concurs in judgment only.
BRYANT; J,;concurs saparatesy.

BRYANT, J., concun-ing separately.

{117} Although I agree vnith the majority that the state's motions be denied, I

disagree to some extent with the majority opinion and so write separately.
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{118} The majority points out that this case does not involve a stop and frisk. I do

not interpret the state's motion to suggest the case involves astop and frisk as the

officers approached defendant's vehicle. Rather, the state contends that the officers, on

arriving at the vehicle, developed a reasonable suspicion that defendant was engaged in

criminal activity. Our prior decision addressed that contention and found it unpersuasive.

{119} The state's motion for nsoonsideration does not raise issues this court failed

to address in deciding the state's appeal. Accordingly, I would deny the state's motion for

reconsideration. For the reasons the majority states, I, too, would deny the state's motions

related to en banc consideration and its motion to certify a conflict.
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State of Ohio,

IN THE COURT OFAPPEAIS OF OHIO Rf1kK!-=.1±^'Go. fii{!C

Plaintiff-Appellant,

2e12MR -s Pm !: 02

.CLERk OF COURTS

Al E. Forrest,

JOURNALENTRY

pursuant to the Ohio Canstitution, Article IV, Section 3(B)94), the rewrd of this case is

certified to the Supreme Court of Ohio for review and final determination upon the

court as being in conflict with the judgments of other Courts of Appeals is sustained, and,

For the reasonsstated in the decision of this court rendered hereinon

March 8, 2012, it is the order of this court that themotion to certify the judgment of this

following issue in conflict:

Whether the entire en banc court as defined in App:R
26(AX2) must participate in the decision whether to grant or
deny an application for en banc consideration.

TYACK, JxBROWN, P.J., & BRYANT, J.

By.
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State of Ohio,

:^- APP- • tALv••`'>..

IN THE COURT OF APPEALS OF OHIQpI? MAR -8 P1112:4 9

TENTH APPELLATE DISTRICT CI.EFCI4 OF COURTS

Plaintiff-Appellant,

V.

A1 E. Forrest,

Defendant Appellee.

No. ijAP-291
(C.P.C. No. 09CR-o7-3935)

(ItEGULAR CALENDAR)

DECISION

Rendered on March 8, 2012

Ron OBricm, Prosecuting Attorney, and Steven L. Taylor, for
appellant.

Michael Siewert, for appellee.

TYACK, J.

ON MOTION TO CERTIFY CONFLICf

111) The State of Ohio has filed a second motion to certify a conflict in this case.
The issue to be certified is:

Whether the entire en banc court as defined in App.R
26(A)(2) must participate in the decision whether to grant or
deny an application for en banc consideration.

(¶ 2) The State of Ohio is correct in its assertion that different courts of appeals

handle motions for en banc consideration differently. Some submit the motion to the

entire membership of the court. Some, as the Tenth District, submit the motions to the

panel who decided thecase originally to ascertain if there is arguable merit to the motions

and only after that decision is made submit the issue to the full membership of the court.



{¶ 3} App.R. 26(A)(2)(a) reads:

Upon a determination that two or more decisions of the court
on which they sit are in^^[6confGct, a majority of the en banc

rt m dcou ay ar er that an appeai or other proceeding be
considered en bane. The en bane court shall consist of all full-
time judges of the appellate district who have notrecused
themselves or otherwise been disqualified from the case.
Consideration en bane is not favored and will not be ordered
unless necessary to secure or maintain uniformity of decisions
within the district on an issue that is dispositive in the case in
which the application is filed.

yp en

District is more efficient, especially in the vast majority of cases where no a' able m' 't

{¶4} The rule does not literally state who shailmake an initial determination

that two or more decisions in a district are in conflict The rocedure used h the T th '

is present. Many prisoners inltiated cases fall into this category. Also, cases where one of

the parties simply wants to delay, routinely fit into this category.

116) The motion to certify a conflict is granted. The issue set forth above is

i¶ S) Since there is a conflict among the d^stncts as to thecorrect interpretation
of App.R. 26(A)(2), the conflict is best resolved by the Supreme Court of Ohio.

certified to the Supreme Court of Ohio for review.

Motion to certi^fy a con,ftictgranted.

BROWN, P.J., and BRYANT, J., concur.



Rule 26. Application for reconsideration; Application for en banc
consideration; Application for reopening.

(A) Application for reconsideration and en bane consideration.

(1) Reconsideratlon

mailed to the parties the judgment or order in question and made a note on the
docket of the mailing as required by App. R.330(A).

(a) AppI ication for reconsideration of any cause or motion submitted on
appealshall bemade in writing no later than ten days after the clerk has both

request of the court.
argument of an application for reconsideration shall not be permitted except at the
manner prescribed for the service and filing of briefs in the initial action. ° Oral

(b) Parties opposing the application shall answer in writing within ten days of
service of the application. The party making the application may file a reply brief
withinseven days of service of theanswer brief in opposifion. Copies of the
application, answer brief in opposition, and reply brief shall be served in the

issued the original decision.
(c) The application for reconsideration shall be considered by the panel that

theysit are in conflict, a majority of the en banc court may order that an appeal or
other proceeding be considered en banc. The en banc court shall consist of all full=
time judges of the appellate district who have not recused themselves or otherwise
been disqualifiedfrom the case. Consideration en bancis not favored and will not
be ordered unless necessary to secure or maintain unifomyity of decisions within
the district on an issue that is dispositive in the case in which the application is

(a) Upon a determination that two or more decisions of the court on which

filed.

(b) The en banc court may order en banc consideration suasponte. A party
may also make an application for en banc consideration. An application for en
bar.c considera:ion must xxplain how the panel's decision confliets with a prior
panel's decision on a dispositive issue and why consideration by the court enbanc
is necessary to secure and maintain uniformity of the court's decisions.

(c) The rules applicable to applications for reconsideration set forth in
division (A)(1) of this rule, including the timing requirements, govern applications
for en banc consideration. Any sua sponte order designating a case for en banc
consideration must be entered no later than ten days after the clerk has both
mailed the judgment or order in question and made a note on the docket of the
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mailing as required by App.R. 30(A). In addition, a party may file an application
for en bane consideration, orthe court may order it sua sponte, within ten days of
the date the clerk has both mailed to the parties the judgment or order of the court
ruling on a timely filed application for reconsideration under division (A)(1) of
this rule if an intra-district conflict first arises as a result of that judgment or order
and made a note on thedocket of the mailing, as required by App.R. 30(A). A
party filing both an application for reconsideration and an application for en banc
consideration simultaneously shall do so in a single document.

(d) The decision of the en banc court shall become the decision of the court. In
the event a majority of the full-time judges of the appellate district is unable to
concur in a decision, the decision of the original panel shall remain the decision in
the case unless vacated under App. R. 26(A)(2)(c) and, if so vacated, shall be
reentered.

(e) Other procedures governing the initiation, filing, briefing, rehearing,
reconsideration, and determination of en banc proceedings may be prescribed by
local rule or as otherwise ordered by the court.

(B) Application for reopening.

(I) A defendant in a criminal case may apply for reopening of the appeal from the
judgment of conviction andsentence, based on a claim of ineffective assistance of
appellate counsel. An application for reopening shall be filed in the court of appeals
where the appeal was decided within ninety days from joumalization of the appellate
judgment unless the applicant shows good cause for filing at a later time.

(2) An application for reopening shall contain all of the following:

(a) The appellate case number in which reopening is sought and the trial court
case number or numbers from which the appeal was taken;

(b) A showing of good cause for untimely filing ifthe application is filed
more than ninety days after jourrialization ofthe appellate judgment.

(c) One or more assignments of error or arguments in support of assignments
of error that previously were not considered on the merits in the case by any
appellate court or that were considered on an incomplete record because of
appellate counsel's deficient representation;

(d) A sworn statement of the basis for the claim that appellate counsel's
representation was deficient with respect to the assignments of error or arguments
raised pursuant to division (B)(2)(c) of this rule and the manner in which the
deficiency prejudicially affected the outcome of the appeal, which may include
citations to applicable authorities and references to the record;



(e) Any parts of the record available to the applicant and all supplemental
affidavits upon which the applicant relies.

(3) The applicant shall furnish an additional copy of the application to the clerk of the
court of appeals who shall serve it on the attorney for the prosecution. The attorneyfor the
prosecution, within thirty daysfivm the 8ling of the application, may file and serve affidavits,
parts of the record, and a memorandum of law in opposition to the application.

(4) An application for reopening and an opposing memorandum shall not exceed ten
pages, exclusive of affidavits andparts of the record. Oral argument of an application for
reopening shall not be permitted except at the request of the court.

(5) An application for reopening shall be granted if there is a genuine issue as to
whether the applicant was deprived of the effective assistance of counsel on appeal.

(6) If the court denies the application, it shall state in the entry the reasons
If the court grants the application, it shall do both of the following:

for denial.

(a) appoint counsel to represent the applicant if the applicant is indigent and
not currently represented;

(b) impose conditions, if any, necessary to preserve the status quo during
pendency of the reopened appeal.

The clerk shall serve notice of journalization of the entry on the p
application is granted, on the clerk of the trial court.

ies and, if the

(7) If the application is granted, the case shall proceed as on an initial appeal in
accordance with these rules except that the court may limit its review to those assignments of
error and arguments not previously considered. The time limits for preparation and transmission
of the record pursuant to App. R. 9 and 10 shall run from journalization of the entry granting the
application. The parties shall address in their briefs the claim that representation by prior
appellate counsel was deficient and that the applicant was prejudiced by that deficiency.

(8) If the court of appeals detemtines that an evidentiary hearing is necessary, the
evidentiary hearing may be conducted by the court or referred to a magistrate.

(9) If the court finds that the performance of appellate counsel was deficient and the
applicant was prejudiced by that deficiency, the court shall vacate its prior judgment and enter
the appropriate judgment. If the court does not so find, the court shall issue an order confirming
its prior judgment.

[Effective: July 1, 1971; amended effective July l, 1975; July l, 1993; July l, 1994; July
1, 1997; July 1, 2010; July 1, 2011; July l, 2012.]
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Staff Note (July 1, 2010 amendment)

App, R. 26(A) has now been subdMded into two provisions: App. R. 26(A)(1) governs
applicationsfor reconsideration (former App. R.26(A)), while App. R:26(A)(2) is a new provision
govemingen banc consideration.

The amendment to former App. R. 26(A) (now App. R. 26(A)(1)) contemplates a future
amendment to the Supreme Court Practice Rules that will extend the time to appeal to the Supreme Court
if a party has filed a timely application for reconsideration in the court ofappeals. It also ensures a
responding party's full ten-day response period, even if that party does not receive the application on the
day it is filed: Because the ten-day response penod now begins to run from the date of service, a party
served by mail now has an extrathree days to file an opposi8on. See App. R. 14(C). Finaily, the
amendment permits the moving party a reply in support of the application within seven days of service of
the opposition; this darficationavoids any ambiguity about the right to file a reply in support of a motion
anderApp.R.15(A).

Theadditionof App. R. 26(A)(2)is designed to address the Supreme Court's decision in
McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914, 896 N:E.2d 672 and, in
particular, the holding that "if the judges of a court of appeals determine thattwo or more decisions of the
court on which they sit are in conflid, they must convene en banc to resolvethe conflict."Id., paragraph
two of the syllabus. The new provision establishes a standard for parties to seek en banc consideration
under the same procedures that govem appl'rcations for reconsideration under App. R. 26(A)(1), ezcept
that a party may also seek consideration err banc within ten days of a judgment or order ruling on an
appiication for reconsideration if that ruling itself creates an intra-district conflict that did not appear from
the panel's original dedsion. The new provision also allows courts of appeals to establish their own
procedures to the extent consistent with the statewide rule.

Former App. R 26(C), which requiredcourts of appeals to decide applications for reconsidera&on
wRhin 45 days, has been eliminated in antidpationof an amendment to the SupremeCourt Rules of
Practice thatwill toll the time to appeal to the'Supreme Court if a party has filed a 6mely application for
reconsideration or en banoconsideration in the court of appeals.

Staff Note (July 1,2011 amendment)

There are two amendments to App. R. 26(A)(1)(a). The first changes the event that starts the
running of the ten-day period for filing an application for reconsideration. Under the former rule, the motion
was due before the judgment or order of the court was approved by the court and filed by the court with
the clerk for journalization or within ten days of the announcement of the court's decision, whichever was
later. Under the amended rule, the motion is due within ten days after the clerk complies wfth the mailing
and docketing requirements of App. R. 30(A). And because thetiming requirements forappiications for
reconsideration under App. R. 26(A)(1)(a) also govem the 6mingfor filingran application for en banc
consideration under App: R. 26(A)(2), the derk's compliance with the mailing and docketing requirements
of App. R. 30(A)also now trigger the time to file an application for en banc consideration. The second
amendment to App. R. 26(A)(1)(a) deletes language warning that an application for reconsideration did
not extend the time to appeal to the Ohio Supreme Court; effective July 1, 2010, a timely filed application
for reconsideration under App. R. 26(A)(1) or for en banc considerafion under App: R. 26(A)(2) dces
extend the time to appeal to the Ohio Supreme Court under S.Ct. Prac. R. 2.2(A)(5) and (6).

There are also several amendments to App. R. 26(A)(2). Two of them are danfications. The first
clanfication appears in App. R. 26(A)(2)(a) and Is designed to clarify that a majority of the "en banc court",
adefined term that does not include judges who have recused themselves or been disqualified, must
agree to consider a case en banc. By contrast, under App. R. 26(A)(2)(d), in order to render an en banc
decision, "a majority of the full-time judges of the appellate district" including those who do not actually
participate in the en banc consideration, must agree. The second clarification appears in App. R.
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26(A)(2)(b), which expressly permits the en banc court to decide sua sponteto consider a case
No substantive changes are intended by either of these amendments.

Two substantive amendments to App. R. 26(A)(2)(c) govem the process for sua sponte en banc
consideration. First, the rule nowspedfies thatany sua sponte decision to consider a case en banc must
be made within ten days of the date the clerk complies with the mailing and docketing requirements of
App. R. 30(A). The former rule induded no Gme limit for a sua sponte decision to consider a case en
b hanc, and t is addition was intended to ensure finality to the appellate process. Second, if the`=-court
decides sua sponte toconsider acase an banc, it must vacatethe judgments or orders in the case that
will be considered en banc so that the time for a party to appeal to the Ohio Supreme Court does not run
concurrently with the court's sua sponte en banc consideration. A recent amendmenfto the Supreme
Court Practice Rules extends the time to appeal to the Ohio Supreme Court in the event that a party files a
Gmely application for en banc considera0on, but there is no such provision in the event the court of
appeals decides sua sponte to consider a case en banc. See S.Ct. Prac. R. 2.2(a)(6).

Staff Notes (July 1, 2012 amendment)

The amendment to P.R.Ap26(A)(2)(c) removes language added in 2011 that required a court fo
appeals to vacate a panel decision in the event of a sua sponte decision to consider a case en banc: That
language was added to ensure that a party's time to appeal to the Supreme Court would not begin to run
while en banc consideration was pe °^• 4'^° :- -- °- •• .• - - --• -
amendment to S.Ct.Prac.R. 2.2.
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