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I

INTRODUCTION

This Court's opinion of July 3, 2012 is clear and unambiguous. No reconsideration or

clarification is needed.

In its July 3, 2012 opinion, this Court (i) reversed the holding of the Eighth District Court

of Appeals that the mandatory bifurcation provision in R.C. 2315.21(B) was unconstitutional and

therefore that a new trial was not required, (ii) remanded for application of Havel v. Villa St.

Joseph, 131 Ohio St.3d 235, 2012-Ohio-552, which requires the trial court to bifurcate the trial

into a compensatory phase and punitive phase, and (iii) disposed of all other issues in the appeal

as "moot." This ruling, as mandated by this Court's decision in Havel, was correct. In the face

of that clear and unambiguous ruling, Appellee Ronald Luri asks the Court to "reconsider" and

"clarify" its order by remanding the case to the Court of Appeals for another round of briefing,

another hearing, and another Court of Appeals' decision.



Luri's request for reconsideration and clarification is without merit and should be denied.

The points that Luri seeks to re-argue to the Court of Appeals are the very same points that he

already made to the Court of Appeals in his opposition to Republic'sl motion to certify a conflict

and that he already made to this Court in a 20-page brief dated March 23, 2012 (Exhibit A

hereto). The Parties then debated those arguments at the oral argument before the Court on April

25, 2012. Having those arguments before it, this Court reversed the Court of Appeals and

remanded for application of Havel.

There is no ambiguity in this Court's opinion of July 3, 2012. The application of Havel

mandates a new trial in this case because of the error by Judge Bridget McCafferty in refusing to

apply the statutory mandate on bifurcation. Republic has been waiting for more than four years

for a fair trial in this case-i.e., a bifurcated trial in which Luri is not permitted to make

Republic's wealth the centerpiece of his case on compensatory liability and damages, nor

concomitantly permitted to appeal to passion or prejudice on determining those issues. This

Court's opinion of July 3, 2012 clearly establishes that Republic is entitled to such a trial.

Accordingly, Luri's motion for "reconsideration/clarification" should be denied.

II

ARGUMENT

In his motion for "reconsideration/clarification," Luri asks the Court to remand this case

to the Court of Appeals so that he can recycle four familiar arguments:

• Republic did not request bifurcation under R.C. 2315.21(B) (Luri Memo. in Supp. of

Mot. for Reconsideration, pp. 1, 4);

' Appellants are Republic Services, Inc., Republic Services of Ohio Hauling LLC,
Republic Services of Ohio I, LLC, James Bowen, and Ronald Krall ("Republic").

2



• R.C. 2315.21(B)(1) gives the trial court discretion to refuse to bifurcate under Barnes

v. Univ. Hosps. of Cleveland, 2006 Ohio 6266 (Ohio Ct. App., Cuyahoga County Nov.

30, 2006) (Luri Memo. in Supp. of Mot. for Reconsideration, p. 4);

• Republic did not timely appeal the bifurcation issue and thereby waived it (Luri

Memo. in Supp. of Mot. for Reconsideration, pp. 3, 4); and

• The trial court's refusal to bifurcate the trial was harmless error (Luri Memo. in Supp.

of Mot. for Reconsideration, pp. 1, 3, 4); and

As demonstrated in Table 1, Luri has already made these very arguments to the Court of

Appeals:

Table 1

Luri's Argument Where Luri Argued it to the
Eighth District Court of Appeals

Republic did not properly request • Luri's Appellee Brief, pp. 12, 13, 15, 18, 19, 20,
bifurcation under R.C. 2315.21(B). 21, 22 (Exhibit B hereto).

• Luri's Opposition to Republic's Motion to Certify
a Conflict, p. 3 (Exhibit C hereto).

R.C. 2315.21(B)(1) gives the trial • Luri's Appellee Brief, pp. 12, 19, 20, 21 (Exhibit
court discretion to refuse to bifurcate B hereto).
under Barnes.

• Luri's Opposition to Republic's Motion to Certify
a Conflict, pp. 2, 3, 4 (Exhibit C).

Republic did not timely or properly • Luri's Appellee Brief, pp. 16, 17, 18, 19, 20, 21,
appeal the denial of bifurcation and 22 (Exhibit B hereto).
therefore waived it.

• Luri's Opposition to Republic's Motion to Certify
a Conflict, pp. 3, 4 (Exhibit C hereto).

Denial of bifurcation was harmless. • Luri's Appellee Brief, pp. 20-21 (arguing that
compensatory and punitive issues were
intertwined and therefore, even if bifurcation had
been granted, it would not have functionally
mattered) (Exhibit B hereto).
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The Court of Appeals rejected these arguments. With regard to the first argument, the

Court of Appeals determined that Republic did properly request bifurcation under

R.C. 2315.21,(B). In fact, the Court of Appeals held that Republic requested bifurcation under

R.C. 2315.21(B) twice, concluding that "Appellants twice moved to bifurcate the trial pursuant to

the Ohio Tort Reform Statutory provisions in R.C. 2315 et seq., as well as Civ.R. 42(B)." (Court

of Appeals Decision of May 19, 2011, p. 2 (emphasis added)).

The Court of Appeals also impliedly rejected Luri's second argument that

R.C. 2315.21(B)(1) gives the trial court discretion to refuse to bifurcate under Barnes. For there

to be a constitutional issue at all, there must be a conflict between R.C. 2315.21(B) (making

bifurcation mandatory) and Civil Rule 42(B) (making bifurcation discretionary). If, as Luri now

argues, R.C. 2315.21(B) leaves discretion to the trial court under Barnes, then there would have

been no conflict between the statute and the civil rule-and thus no constitutional issue. By

concluding otherwise, the Court of Appeals necessarily decided that bifurcation under

R.C. 2315.21(B) was mandatory-a conclusion with which this Court later agreed in Havel v.

Villa St. Joseph, 131 Ohio St.3d 235, 2012-Ohio-552, at 9[25 ("R.C. 2315.21(B) does more than

set forth the procedure for the bifurcation of tort actions: it makes bifurcation mandatory.").

The Court of Appeals likewise rejected Luri's third and fourth arguments. In support of

those arguments, Luri argued to the Court of Appeals-as he now attempts to do to this Court2-

that the conflict should not be certified because, "[u]nlike Havel .. ., this appeal does not arise

from an interlocutory determination of the constitutionality of R.C. 2315.21(B), and this Court's

judgment is not dependent upon any finding of any statute to be unconstitutional (or

constitutional)." (Luri Opposition to Republic's Motion to Certify, p. 1 (Exhibit C hereto)). The

2 Luri Memo. in Supp. of Mot. for Reconsideration, p. 2 ("[T]his case involves issues and
assigned errors that are not affected by the constitutionality of Ohio's bifurcation statute.").
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Court of Appeals rejected that argument by certifying the conflict, thus agreeing with Republic

that its decision not to grant Republic a new trial hinged on the constitutionality of the

bifurcation provision rather than other issues or assigned errors.

Having had these arguments rejected by the Court of Appeals, Luri then raised them with

this Court. Table 2 shows where he did so.

Table 2

Luri's Argument Where Luri Argued itto the
Supreme Court of Ohio

Republic did not properly request • Hearing, 13:45-16:45; 39:50-41:20
bifurcation under R.C. 2315.21(B).

. Opposition to Republic's Motion for
Summary Reversal, pp. 4, 5, 6, 7, 11, 12, 14,
16 (Exhibit A hereto).

• Opposition to Republic's Discretionary
Appeal, pp. 3, 9, 10 (Exhibit D hereto).

R.C. 2315.21(B)(1) gives the trial court • Opposition to Republic's Motion for
discretion to refuse to bifurcate under Summary Reversal, pp. 2, 3, 4, 5, 6, 7, 8, 11,
Barnes. 12, 14 (Exhibit A hereto).

• Opposition to Republic's Discretionary
Appeal, pp. 9, 10 (Exhibit D hereto).

Republic did not timely or properly appeal • Opposition to Republic's Motion for
the denial of bifurcation and therefore Summary Reversal, pp. 12, 13, 14, 15, 16,
waived it. 17 (Exhibit A hereto).

• Opposition to Republic's Discretionary
appeal, pp. 10, 12 (Exhibit D hereto).

Denial of bifurcation was harmless. • Hearing, 13:45-16:45; 39:50-41:20

• Opposition to Republic's Motion for
Summary Reversal, pp. 2, 3, 4, 5, 6, 7, 8, 12,
18, 19, 20 (Exhibit A hereto).

• Opposition to Republic's Discretionary
Appeal, pp. 4, 9, 10 (Exhibit D hereto).
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Having heard these arguments at the Court of Appeals, Republic anticipated them in its

motion for summary reversal filed with this Court on March 16, 2012 (Exhibit E hereto). That

document answered every argument that Luri would later make in his opposition brief. The

issues were then raised and discussed at the oral argument on April 25, 2012. With those

arguments before it, this Court issued its decision on July 3, 2012, reversing the holding of the

Court of Appeals that a new trial in this case is not required because the mandatory bifurcation

provision in R.C. 2315.21(B) is unconstitutional, remanding for application of Havel v. Villa St.

Joseph, 131 Ohio St.3d 235, 2012-Ohio-552, and disposing of Luri's appeal as "moot."

Following the issuance of the Court's July 3, 2012 opinion, Luri's counsel stated in

correspondence to Republic's counsel that she believed a remand to the Court of Appeals for

further briefing and another oral argument was necessary. (Exhibit F hereto). Republic's

counsel responded by explaining that he saw no ambiguity in the Court's opinion. (Id.)

Nevertheless, Republic's counsel invited Luri's counsel to seek reconsideration or clarification if

she believed the Court's opinion was ambiguous. (Id.) Republic's counsel was clear, however,

that he saw no ambiguity in the Court's opinion and, therefore, that neither reconsideration nor

clarification was necessary. (Id.)

This Court's opinion of July 3, 2012 necessarily decided Luri's arguments. It rejected the

first and third arguments because, to remand for application of Havel, the Court had to have first

concluded that Republic requested bifurcation under R.C. 2315.21(B) and timely appealed it.

This Court also rejected Luri's second argument because, as explained above, this Court held in

Havel that bifurcation under R.C. 231521(B) is mandatory-and not discretionary, as the Eighth

District had held in Barnes. Finally, this Court's holding in Havel-that "R.C. 2315.21(B)
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creates, defines, and regulates a substantive, enforceable right"-disposed of any harmless error

analysis. Havel, syllabus, 9[9[ 5, 36.

Both R.C. 2309.59 and Civil Rule 61 provide that an error can only be harmless if it did

not affect a "substantial right." R.C. 2505.02 defines "substantial right" as "a right that the

United States Constitution, the Ohio Constitution, a statute, the common law, or a rule of

procedure entitles a person to enforce or protect." R.C. 2505.02 (emphasis added). hl Havel,

this Court held that "R.C. 2315.21(B) creates, defines, and regulates a substantive, enforceable

right"-the right to mandatory bifurcation. Havel, syllabus, 9[9[ 5, 36. This Court thus

determined in Havel that the right to mandatory bifurcation is a substantial right.

Where, as here, a substantial right has been denied, it is reversible error. Indeed, in

support of its holding in Havel, this Court cited Cleveland Produce Co. v. Dennert for the

proposition that, where a statute confers "`a substantial right" upon the requesting party and its

provisions were `mandatory,' the failure of a court to [follow the statute] constituted reversible

error." Havel v. Villa St. Joseph, 131 Ohio St.3d 235, 2012-Ohio-552, 9[26 (emphasis added).

Dennert went on to explain that, where there is a substantial right that was denied, reversal is

required "unless it can be determined by this court without weighing the evidence that plaintiff in

error has not been prejudiced. Any other view of this section would render its provisions a dead

letter." 3 Cleveland Produce Co. v. Dennert, 104 Ohio St. 149, 155 (Ohio 1922) (emphasis

added). Thus, although courts often weigh evidence to determine whether an error was harmless

or prejudicial, they do not do so where, as here, a substantial right has been violated.

Simply put, there is nothing left for the Court of Appeals to consider.

3 None of the harmless error cases cited by Luri say otherwise. Some do not deal with
substantial rights at all, others involve waiver rather than harmless error, and many address the
very different issue of sufficiency of the evidence-where weighing of evidence is necessary.
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Nor was the compensatory and punitive evidence so intermingled that bifurcation was

impossible. The evidence of Republic's wealth-which became Luri's centerpiece for his

closing argument-had absolutely nothing to do with Republic's compensatory liability or

damages. Wealth evidence is only relevant to punitive damages. Republic has repeatedly

explained this point, and Luri has never disagreed 4

Republic is entitled to a new trial in which evidence of its wealth is excluded from the

compensatory phase of the trial. R.C. 2315.21(B) plainly states that "[t]he initial stage of the

trial shall relate only to the presentation of evidence, and a determination by the jury, with

respect to whether the plaintiff is entitled to recover compensatory damages...."

R.C. 2315.21(B) (emphasis added). It is undisputed that evidence of wealth is not relevant to

compensatory issues in this case. Therefore, R.C. 2315.21(B) prohibits the introduction of

wealth evidence in the compensatory phase of a new trial.

The only way to remedy the error conunitted by Judge McCafferty is a completely new

trial, as her error tainted the entire trial. The purpose of the bifurcation statute is to protect the

integrity of the compensatory phase of a trial, both liability and damages. Thus, a new trial on

all phases of the case is mandated.

4 Luri has argued that evidence of wrongdoing would have been admissible during both
the compensatory and punitive phases of the trial. (Motion for Reconsideration, at 4; Opposition
to Republic's Motion for Summary Reversal, at 3-5). That, however, is not the issue. The issue
is whether the trial court should have excluded evidence of wealth from the compensatory phase
of the trial. By denying Republic's two motions to bifurcate the trial, the trial court improperly
allowed evidence of wealth-which is only relevant to punitive damages-to be introduced
while the jury was considering compensatory liability and damages.
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III

CONCLUSION

For the foregoing reasons, Republic respectfully requests that this Court deny Luri's

motion for reconsideration and clarification.

Robin G. Weaver (0020673)
rob'ii. veyver@squiresan*rs.com

Stephen P. Anway (0075105)
stephen.anway@squiresanders. com
Trevor G. Covey (0085323)

trevor. covey@ squiresanders.com
SQUIRE SANDERS (US) LLP
4900 Key Tower
127 Public Square
Cleveland, OH 44114
(216) 479-8500
(216) 479-8780 fax

Attorneys for Appellants Republic Services, Inc.,
Republic Services of Ohio Hauling, LLC, Republic
Services of Ohio I, LLC, James Bowen, and Ronald
Krall

9



CERTIFICATE OF SERVICE

A copy of the foregoing was served via regular U.S. Mail this 23rd day of July 2012 upon:

Irene C. Keyse-Walker

TUCKER ELLIS & WEST LLP
925 Euclid Avenue, Suite 1150

Cleveland, OH 44115-1414

Shannon J. Polk
Richard C. Haber
HABER POLK LLP

737 Bolivar Road Suite 4400
Cleveland, OH 44115-1414

Shelley Stronczer
PIERCE STRONCZER LAW LLC
6900 S. Edgerton Road, Suite 108
Cleveland, OH 44141-3193

Attorneys for Ronald Luri

One of the Attorneys for Appella t Republic
Services, Inc., Republic Service of Ohio Hauling
LLC, Republic Services of Ohio I, LLC, James
Bowen, and Ronald Krall

10



EXHIBIT A



No. 2011-1120
(Related to No. 2011-1097)

In the Supreme Court of Ohio

APPEAL FROM THE COURT OF APPEALS
EIGHTH APPELLATE DISTRICT

CUYAHOGA COUNTY, OHIO

CASE No. 10-094908

RONALD LURI,
Appellant/Cross-Appellee,

V.

REPUBLIC SERVICES, INC., et al.,
Appellees/Cross-Appellants.

APPELLANT/CROSS-APPELLEE RONALD LURI'S MEMORANDUM
OPPOSING APPELLEES/CROSS-APPELLANTS'MOTION FOR
SUMMARY REVERSALAND FOR REMAND FOR NEW TRIAL

ROBIN G. WEAvER (0020673)
STEPHEN P. ANwAY (0075105)
SQUIRE, SANDERS & DEMPSEY,

L.L.P.
4900 Key Tower
127 Public Square
Cleveland, OH 44114
Tel: (216) 479-8500
Fax: (216) 479-8780
E-mail: rweavergssd.com

sanwayna.ssd.com

Attorneys for Appellees/Cross-Appellants
Republic Services, Inc.; Republic
Services of Ohio Hauling, LLC,• Republic
Services of Ohio I, LLC, Jim Bowen, and
Ron Krall

IRENE C. KEYSE-WALKER (0013143)
(COUNSEL OF RECORD)
BENJAMIN C. SASSE (0072856)
TUCKER ELLIS LLP
925 Euclid Avenue, Suite 1150
Cleveland, Ohio 44115-1475
Tel: (216) 592-5000
Fax: (216) 592-5009
E-mail: ikeyse-walker(â,tuckerellis.com
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I. INTRODUCTION

Plaintiff-Appellant/Cross-Appellee Ronald Luri ("Luri") opposes the motion filed

by Defendants-Appellees/Cross-Appellants Republic Services, Inc., Republic Services of

Ohio Hauling LLC, Republic Services of Ohio I, LLC James Bowen and Ronald Krall

("Defendants"), in which they seek a "summary" reversal and new trial, cancellation of

the oral argument scheduled for Apri125 in Marion, Ohio, and disnussal of Luri's appeal

as "moot."

This appeal exists because a jury returned a large punitive damage award against

the three Republic entities. The award was large because the jury considered the

malicious conduct of each Defendant individually, in accordance with Defendants'

request, and the evidence included computer forensics and skillful cross-examinations

that established each Defendant's malicious conduct in the fabrication of a "paper trail"

- including alteration and back-dating of evidence after suit was filed - to cover up

retaliation after Plaintiff Luri objected to age discrimination. That same evidence also

established liability, because the altered and back-dated documents were the predicate for

the purportedly "legitimate" reasons offered at trial for Luri's termination.

Defendants essentially conceded as much in the court below: They did not appeal

the jury's finding of liability as to any Defendant. Yet Defendants now ask this Court to

summarily excuse them from the consequences of their misconduct by ordering a new

trial based on their unilateral pronouncement as to how the holding of Havel v. Villa St.

Joseph, 2012-Ohio-552, applies to this case. That misguided request should be denied.



Defendants' efforts to characterize this case as a clone of Havel are unavailing.

Havel holds only that R.C. 2315.21(B) is constitutional, and its effect on Defendants'

appeal is limited accordingly. Defendants' request for an automatic new trial not only

improperly assumes the existence of trial court error, contrary to the conclusions of the

Eighth District, but also simply ignores fundamental doctrines of appellate review -

invited error, waiver, and harmless error - that bind parties to their litigation strategies.

II. PERTINENT PROCEEDINGS

Defendants' attempt to force this case into the mold of Havel ignores the basis of

the Eighth District's resolution of the first of Defendant's six Assignments of Error and

grossly distorts the trial court proceedings that provided the context for that holding.

A. The Decision Below.

This appeal and related Appeal No. 2011-1097 arise out of Defendants' second

appeal from the jury verdict entered against them in July 2008 ("Luri IP').' In that

appeal, Defendants asserted six assignments of error, one of which argued "that the trial

court `erred by failing to apply R.C. 2315.21(B)(1), which requires mandatory

bifurcation."' Luri II, ¶8. The Eighth District overruled the assignment, citing and

following its precedent in Barnes v. University Hospitals of Cleveland, 2006-Ohio-6266,

' Defendants' first appeal was dismissed, after full briefing, because Defendants
"deprived the trial court of the opportunity to issue a fmal order by prematurely filing the
instant appeal." Luri v. Republic Services, Inc., 8th Dist. No. 92152, ¶22, Appx. to Luri's
Merit Brief at 37.
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aff°d in part, rev'd in part on other grounds, 119 Ohio St3d 173 (2008). Id. Luri II

noted that its interpretation of the statute in Barnes was "further buttressed" by its

conclusion in Havel (which issued after the completion of briefing in Luri II,) that the

statute was unconstitutional. Id., ¶9.

In Barnes, as here (and unlike Havel), the issue was whether judgment on a jury

verdict must be vacated and a new trial ordered because a trial court denied a party's

pretrial motion to bifarcate. The Eighth District rejected the argument that R.C.

2315.21(B) "mandates" any specific resolution of a party's motion to bifurcate,

concluding that "the trial court may exercise its discretion when ruling upon such a

motion." 2006-Ohio-6266, ¶34.

In Luri II, the Eighth District concluded that the trial court, like the trial court in

Barnes, did not abuse the discretion it retained to detennine the merits of the specific

motion filed within the context of the facts and proceedings presented, because:

Here, the malice evidence required for punitive damages was
also the evidence used to rebut appellants' arguments that
Luri was tenninated for cause. The manufacture of evidence
was intertwined in arguments relating to both compensatory
and punitive damages.

Luri II, ¶12. The Luri II panel also rejected Defendants' argument that the trial court

"erred" by "allowing" net worth evidence:
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Appellants also argue that the trial court should not have
allowed testimony about the financial position of appellants,
but it was Krall, while on cross-examination, who introduced
this line of questioning without prompting from Luri.

Id.

B. Defendants' Motion to Bifurcate and Litigation Strate¢y
Following the Denial of Their Motion

Contrary to their current characterization, Defendants' motion seeking bifurcation

reflected the Eighth District's interpretation of R.C. 2315.21(B) in Barnes.

Defendants' motion invoked Civ. R. 42(B), which, they argued, supported

bifurcation when considered "in conjunction" with the "policy embodied in" R.C.

2315.21(B)(1). (See R. 50, Defs.' Mot. to Bifurcate (5/28/08), at 1.) The supporting

memorandum similarly concludes its introductory section by arguing that the court

"should" bifurcate, because "[b]ifurcation of liability/compensatory damages serves all

the ends rule 42(B) seeks to promote, and is the clear public policy of Ohio[.]" (Id.,

Mem. Supp., at 2.) The bulk of the supporting memorandum is devoted to arguing the

reasons the trial court "should" bifurcate the trial, without ever explaining how such

bifurcation could be accomplished in a case where the defense to liability is preniised on

manufactured and altered documents. In their concluding paragraph, Defendants

similarly state that "Plaintiff's requirement to demonstrate both the existence and

entitlement to compensatory damages separate themselves neatly and fairly from a

determination of punitive damages" without explaining how, and "request" bifurcation on
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the grounds that it "is supported by Ohio law and because all parties and the efficient

administration ofjustice will be served ***." Id., p.52

Defendants' current position that they filed a motion to bifurcate to "protect the

integrity of compensatory awards" (Mem. in Supp. at 8), and that they have "never

argued that evidence of wrongdoing would have been inadniissible during the liability

phase of a bifurcated trial" (id., emphasis in original), is equally unsupported by their

motion. Defendants' motion invoked the "obvious danger" that permitting evidence on

punitive damages during the liability phase of trial "implies that there is, in fact, conduct

to punish." (R. 50, Defs.' Mot. to Bifurcate (5/28/08), at 4.) Defendants further

insinuated that the "volume of evidence" could cause a juror to "consider evidence that

can only be relevant to punitive damages (f.e., any evidence beyond that pertaining to

Defendants' allegedly tortious actions towards Plaintiff) in determining liability, thereby

prejudicing Defendants." (Id., emphasis supplied.) And Defendants characterized the

potential of an erroneous finding of liability as the "exact danger that promoted the

General Assembly to create O.R.C. §2315.21(B) in the first place." (Id.)

z Defendants' understanding that bifurcation remained discretionary was also reflected in
their efforts to solicit an agreement from Luri not to oppose the motion. See R. 53, Pls.'
Mot. to Compel (6/5/08), at 2: "Counsel for Defendants represented that they would
voluntarily produce information conceming the net worth of Mr. Krall and Mr. Bowen
* * * as part of an agreement between Counsel for Defendant and Counsel for Plaintiff
whereby Plaintiff would agree to bifurcate the proceedings if the Defendants would
voluntarily produce the information." Luri withdrew his consent to bifurcation when
Defendants reneged on their agreement to produce net worth evidence. Id.
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Defendants' insistence that their argument has been limited to the exclusion of net

worth evidence is puzzling. At best, a single footnote in the section of the motion

discussing Rule 42(B) states, without elaboration, that because punitive damages do not

have a compensatory purpose, "plaintifPs desire to introduce Defendants' finances is

completely irrelevant in determining liability or the amount of compensatory damages."

(Id, at 4, fn.l). The context of the footnote is Defendants' argument that bifurcation

would save "the court, the jury, and the parties the inherent time and expense" involved

in introducing evidence relevant to the calculation of punitive damages. Id.

In short, Defendants requested bifurcation of "the punitive damages issue" in

general - without explaining how the evidence could be bifurcated in that manner as

a matter of judicial. economy and to prevent the introduction of evidence of Defendants'

punishable conduct. In considering the motion, the trial court would have been well

aware of the intertwined nature of liability for compensatory and punitive damages.

About six weeks earlier, Luri filed for sanctions after computer forensics revealed that a

key document produced by Defendants to dispute retaliation had been altered to make it

appear that Luri had performance issues before he objected to age discrimination. (See R.

38, Pls.' Mot. for Sanctions (4/18/08).)

A_fter the trial cburt denied their motion, and notwithstanding what they now assert

as the denial of a substantial right to bifurcation, Defendants chose not to take an

immediate appeal. Instead, they reiterated their "request" for bifurcation in a trial brief.
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(See R. 72, Defs.' Trial Br. (6/16/08), at 26, "Trial Should Be Bifurcated into

Compensatory and Punitive Damage Phases".) The second request was a cut and paste of

the first, except that Defendants' eliminated their reliance on R.C. 2314.21(B). The trial

brief argued that the efficiencies promoted by Civ. R. 42 "required" bifurcation, with a

footnote that " f i]n addition," the statute requires bifurcation. (Id. at fn. 14.)

At trial, Defendants' conduct continued to conflict with any intent to bifurcate at

all, much less to bifurcate only evidence of net worth. To the contrary it was Defendant

Krall who injected net worth into evidence by a non-responsive answer to a question

seeking to elicit his experience in the implementation of training programs for preventing

workplace discrimination and retaliation.

Q. Have you ever been trained with respect to how to
progressively discipline or support a termination?

A. No, not to my knowledge.

Q. Let me back up a little bit. As a regional vice president
of Republic Services, which is a publicly traded
company, Republic Services is a very large
corporation, is it not?

A. Small corporation, $3 billion.

Q. $3 billion is a small corporation?

A. Fairly small.

Q. $330 million in net profit last year?

A. Yes.

Q• You're the regional vice president of the east region; is
that correct?
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A. Yes.

Q. You report directly to whom?

A. The COO and president, Mike Cordesman.

Defendants neither objected nor asked the evidence be stricken.

Moreover, Defendants did not ask the trial court to instruct the jury, consistent

with RC. 2315.18(C), not to consider evidence of Defendants' misconduct, net worth or

financial resources in determining compensatory damages for noneconomic loss. See

Luri 77, ¶21 ("Appellants did not submit such a limiting instruction or even mention R.C.

Chapter 2315 when proposing jury instructions"). Nor did they request a jury

interrogatory that would test the jury's noneconomic compensatory damage award. Id.,

¶23 (Appellants "invited" any error in the trial court's failure "to provide a jury

interrogatory detailing fmdings on noneconomic damages").

Finally, the record belies Defendants' position that the net worth evidence caused

"self-evident" prejudice based on "the shocking amount of the award alone." (Mem. in

Supp. at 6.) The compensatory award Defendants now call "shocking" is amply

supported by the testimony of Luri's damages expert that Defendants' unlawful retaliation

caused him to suffer approximately $3 million in economic damages. (Tr. 1054.)

Compare Morgan v. New York Life Ins., 507 F.Supp.2d 808 (N.D.Ohio 2007) (rejecting

challenge to portions of $6 million compensatory damage award for wrongful termination

of managerial employee), aff'd in part, rev'd in part on other grounds, 559 F.3d 425 (6th

Cir.2009).
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Defendants' second appeal recognized as much. Indeed, Defendants did not assert

in Luri II that the evidence was insufficient to support the jury's finding of liability or the

compensatory damages award, or that the liability finding or compensatory damage

awards were against the manifest weight of the evidence.

III. LAW AND ARGUMENT

The gist of the Republic entities' current motion is the following flawed syllogism:

(1) in both their request for certification of a conflict and cross-appeal, attorneys for the

Republic entities parroted the proposition of law certified in Havel; (2) this Court agreed

to accept and "hold" that proposition of law at the same time it accepted Luri's appeal on

an issue of first impression; and (3) Havel held that R.C. 2315.21(B) is not

unconstitutional; therefore, fpso facto, (4) Luri's appeal is "secondary" and "moot" while

the Republic entities are entitled to an automatic new trial.

The syllogism rests on the insupportable assumption that this Court's procedural

order "holding" Defendants' appeal somehow irrevocably linked the outcome of

Defendants' appeal to Havel, notwithstanding the completely different procedural status,

issues and records in the two cases. Such unwarranted assumptions cannot avoid the

conclusion that the undisputed record in this case results in affirmance of the jury verdict

entered nearly four years ago.

A. What HavelHolds.

Havel resolves a conflict between two appellate districts on an issue of law. See

Article IV, Section 3(B)(4) of the Ohio Constitution and S.Ct.Prac.R. 4.1. Such appeals
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are limited to questions of law and are distinct from merit appeals. See, e.g., S.Ct.Prac.R.

4.3 (when a certified conflict appeal is consolidated with a discretionary appeal, briefs

"shall identify the issues that have been found by the Supreme Court to be in conflict and

shall distinguish issues from any other issues being briefed in the consolidated appeal").

The question certified in Havel was whether R.C. 2315.21(B) is unconstitutional

"`because it is a procedural law that conflicts with Civ.R. 42(B)."' Havel at ¶1. The

recitation of relevant background facts indicates that after the plaintiff filed a medical

malpractice action, two defendants moved to bifurcate pursuant to R.C. 2315.21(B); the

trial court denied the motion; the defendants filed an immediate appeal; and the court of

appeals affirmed on the ground that the statute was unconstitutional. Id, ¶17-8.

This Court answered the certified question in the negative. This Court explained

that R.C. 2315.21(B) "may" be a substantive law because "it contains mandatory

language and restricts judicial or agency discretion." Id., ¶26. Since the express

language of R.C. 2315.21(B) did "not convey whether [it] is a substantive or procedural

law," this Court analyzed the uncodified language of S.B. 80 to conclude that the General

Assembly intended to create a substantive law. Id., ¶¶27-34. That uncodified language

distinguished noneconomic damages from punitive damages, fmding that the potential for

inflated noneconomic damages arising from jurors' "`improper consideration of evidence

of wrongdoing in assessing pain and suffering" supported providing defendants "the right

to request bifurcation of a trial to ensure that evidence of misconduct is not
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inappropriately considered by the jury in its determination of liability and compensatory

damages."' ¶N31-32, quoting S.B. 80, Section 3(A)(6)(a), (d) through (f), 150 Ohio

Laws, Part V, at 8027, 8028 (emphasis omitted).

B. Issues Unaddressed by Havel.

1. Havel Does Not Consider Whether a Particular
Alleeation that a Motion for Bifurcation Was
Erroneouslv Denied or Whether Any Erroneous
Denial Was Invited or Waived.

Defendants' unwarranted assumption that the outcome of their appeal is resolved

by Havel fails to account for the fact that the question of law certified and answered in

Havel does not, and cannot, predetermine the propriety of every court denial of any

motion to bifurcate: A ruling on such motions must be considered in the context of the

timeliness and asserted basis of the motion, what actions the court is asked to take, the

purpose of statutory bifurcation, and the nature of the claims and evidence that will be

presented at trial.

Here, barely a month before a scheduled jury trial on a retaliation claim, and while

a motion was pending seeking sanctions for Defendants' alteration of evidence that was

the linchpin of the "paper trail" Defendarits intended to offer as their defense to liability,

Defendants included among voluminous motions in limine a motion to bifurcate which

invoked Civ.R. 42(B) in conjunction with "the policy embodied" in R.C. 2315.21(B).

While seeking a bifurcation order that would limit evidence relating to liability for

punitive damages to the second phase of trial, Defendants nowhere suggested how that

11



could be accomplished when the liability evidence for compensatory and punitive

damages was inextricably entwined. Within the context of the motion presented, the

purpose of the statute, and the record of this case, the trial court did not eri.

In any event, the Republic entities are in no position to argue that they are entitled

to an automatic new trial because the trial court did not divine a path to accomplish the

bifurcation they requested. Neither Havel nor our adversary system of justice provides

such automatic results.

This Court held in Gallagher v. Cleveland Browns Football Co., 74 Ohio St.3d

427 (1996), that the bare invocation of a right or defense may be insufficient to preserve

it for appeal. Rather, "fandamental rules of our adversarial system place specific

responsibilities on parties in litigation to shape the course of trial." Id. at 436 (also

concluding that defendant's assertion of primary assumption of risk in an answer and

post-trial motion were insufficient to preserve the issue for appeal); accord Dardinger v.

Anthem Blue Cross & Blue Shield, 98 Ohio St.3d 77, 2002-Ohio-7113, ¶1120-150

(holding that a parent company waived argument that it lacked privity with insured,

although asserted in its answer and raised in a directed verdict motion, where it

"participated in and perpetuated" the impression that the two entities were

"indistinguishable").

As this Court reiterated in Dardinger, parties are responsible for shaping the trial

and preserving error and "cannot be permitted, either intentionally or unintentionally, to
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induce or mislead a court into the commission of an error and then procure a reversal of

the judgment for an error for which [they were] actively responsible." Id. at ¶125,

quoting State v. Kollar, 93 Ohio St. 89, 91 (1915). Moreover, as Gallagher notes, waiver

is "especially applicable" when the barely raised issue is of "extraordinary strength"

such as the complete defense of primary assumption of risk or, as the Defendants assert

here, a statutory right that, regardless of context, mandates a new trial if denied. 74 Ohio

St.3d at 436.

The fact that the issue may involve a "substantial" right created by statute does not

change these fundamental rules, as the cases this Court cites in Havel demonstrate. See,

e.g., State v. Greer, 39 Ohio St.3d 236 (1988) (discussed in ¶22 of Havel), holding that

appellant waived alleged error affecting a "substantial" statutory right to peremptory

challenges by exercising only five of the six peremptories granted. Similarly, courts have

not hesitated to hold that, notwithstanding a strong legislative preference for arbitration,

parties may waive their statutory right to demand a stay of litigation and referral to

arbitration when, with knowledge of their statutory right, they act inconsistently with that

right by participating in litigation. See, e.g., Dispatch Printing Co. v. Recovery Ltd.

Partnership, 10th Dist. Nos. lOAP-353, 10AP-354, lOAP-355, 2011-Ohio-80, ¶14

(affirming trial court finding of waiver of statutory right to arbitration where appellant's

"choice of proceeding with litigation" was their "obvious trial strategy").

13



Here, as explained above, just five weeks before trial, and after a motion was filed

seeking sanctions for Defendants' alteration and back-dating of documents in discovery,

Defendants filed a motion to bifurcate invoking the discretionary civil rule (Civ.R.

42(B)) and the "policy" of the statute. See R. 50, Defs.' Mot. to Bifurcate (5/28/08), p. 1

(emphasis added):

It is respectfully submitted that Rule 42(B) and the policy
embodied in the Ohio statutory scheme of tort reform, read in
conjunction, provide both the means and the justification for
granting the requested bifurcation of the punitive damages
issue.

Not only is this language inconsistent with Defendants' later claim that the duty to

bifurcate is absolute upon any party's unilateral demand, but Defendants felt the need to

solicit Luri's agreement not to oppose the motion. (R. 53; Pl.'s. Mot. to Compel (6/5/08),

at 2 and Exh. 2, at 2.) And when Defendants reiterated their request for bifurcation in

their trial brief they claimed entitlement to bifurcation only under the discretionary civil

rule, relegating mandatory bifurcation to a footnote. (R. 72, Defs.' Trial Br. (6/16/08), at

26 fn. 14.)

Like the defendant in Dardinger, the Republic entities cannot intentionally or

unintentionally mislead a court into error and then "procure a reversal of the judgment for

an error for which [they were] actively responsible." 2002-Ohio-7113, at ¶125. And, as

in Gallagher (74 Ohio St.3d at 436), waiver is "especially applicable" because

Defendants now claim the motion had the "extraordinory strength" of entitling them to an
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automatic retrial, regardless of the merits of the motion, the feasibility of bifiucation, or

the events at trial.

Waiver is also more appropriate here because Defendants, who now claim that the

result of an interlocutory appeal is "dispositive." did not seek to correct the trial court's

alleged error through an immediate appeal from its denial of their motion. The Republic

entities do not deny they could have appealed, but claim their decision not to appeal

innnediately cannot "matter" because they "had the option to wait to appeal until after the

judgment "(Mem. in Supp. at 9.) But just as parties cannot procure reversal for an error

they intentionally or unintentionally induce, they also cannot ignore procedural avenues

for relief and gamble on a favorable verdict while holding an "automatic" reversal in their

pocket. See, e.g., Marks v. Swartz, 174 Ohio App.3d 450 (2007).

The defendant in Marks moved to dismiss an action arising out of an attorney fee

dispute on the grounds that the disciplinary rule mandating that such disputes be

arbitrated deprived the court of subject matter jurisdiction. The trial court denied the

motion to dismiss, giving rise to a statutory right of appeal if, as the defendant later

argued, the motion to dismiss was the equivalent of a formal demand to stay pending

arbitration. Instead, the defendant proceeded to trial. On appeal from a final judgment in

favor of the plaintiff, the court of appeals held that by failing to file a formal motion to

stay and proceeding to trial, defendant had both waived his right to mandatory arbitration

and rendered the jurisdictional issue asserted in the motion to dismiss "moot." Id. at
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¶119-20. Specifically, "[b]y failing to do everything procedurally to preserve his alleged

rights, appellant effectively agreed to try the matter in a public civil forum, an action

expressly contrary to the spirit and policy upon which appellant relies." Id., fn. 3.

Accord Dispatch Printing, supra at ¶¶14, 23 (fmding waiver of a statutory right to

demand a stay for arbitration where appellant's "choice of proceeding with litigation"

resulted in the investment of considerable time and money in trial).

Here, the Republic entities filed a motion that was at best vague, at worst

misleading, and proceeded to defend their conduct in an unbifurcated trial, while

foregoing the admittedly available appeal which would have protected their right to a

bifurcated trial. Moreover, they did not object to the introduction of the very net worth

evidence they now claim to be prejudicial, did not ask for a statutory jury instruFtion

cautioning jurors not to consider net worth in their consideration of noneconomic

compensatory damages, and did not ask for a statutory jury interrogatory separating the

compensatory damage award into economic and noneconomic damages.

Such conduct is contrary to the policy of the very statute Defendants now invoke

and constitutes, at best, invited error and waiver. While Defendants now dismiss any

suggestion that they could not ignore their "option" to appeal prior to trial, neither law

nor policy supports a "right" to pursue a trial strategy that sets a trial court up for error by

filing a vague and misleading motion, foregoing an interlocutory appeal, and demanding

an "automatic" reversal following an adverse jury verdict. See, e.g., Cotton v. Slone, 4
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F.3d 176, 180 (2d Cir.1993) (the purposes of the federal Arbitration Act "would be

defeated if a party could reserve its right to appeal an interlocutory order denying

arbitration, allow the substantive lawsuit to run its course * * * and then, if dissatisfied

with the result, seek to enforce the right to arbitration on appeal from the final

judgment"); Ranchero Pescado, Inc. v. Northwestern Mut. Life Ins. Co., 680 P.2d 1235,

1242-43 (Ariz.App.1984) (although defendant "appeared to preserve its right to

arbitrate," its decision not to pursue a permissive interlocutory appeal constituted "a

tactical choice not to arbitrate. * * * Were we to rule otherwise * * * the party would

simply take his chances at trial and, if not satisfied, thereafter appeal the order denying

arbitration"); Gemini Drilling & Found, LLC v. Natl. Fire Ins. Co. of Hartford, 665

S.E.2d 505, 508-509 (N.C.App.2008) (public policy would not permit defendants a

"second bite at the apple" by foregoing a permissive appeal from an interlocutory denial

of arbitration and proceeding to trial).

Finally, Defendants claim they are entitled to an automatic retrial because they

have "never argued that evidence of wrongdoing would have been inadmissible during

the liability phase of a bifurcated trial," but only that "evidence of wealth" was

inadmissible during the liability phase of a bifurcated trial. (Mem. in Supp., p. 8

(emphasis in original).) Yet nowhere does that limitation appear in their motion or trial

brief. To the contrary, as explained above, Defendants argued that evidence of

misconduct must be excluded. (R. 50, Defs.' Mot. to Bifurcate (5/28/08), p. 4.)
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How simple it would have been had the Republic Defendants merely requested the

bifurcation of net worth evidence. Had they done so, Luri may well have agreed, and

Defendant Krall may not have injected net worth into evidence. The Defendants' current

recognition of the insufficiencies of their own motion practice and trial strategies

indisputably precludes the "automatic" reversal they now seek.

2. Havel Does Not Address How the Harmless Error
Doctrine Applies When a Motion for Bifurcation is
Erroneously Denied.

Even if there were error in the denial of the motion, and the error was neither

invited nor waived, such conclusions do not, standing alone, entitle Defendants to a new

trial. Defendants still must prove that any error was prejudicial, and Havel does not

address the question of how the harmless error analysis applies when, as here, a party

elects not to appeal the denial of a bifurcation motion until after an unfavorable verdict is

rendered against it.

Harmless error has long been a fundamental principle of appellate review.

Currently enshrined in Civ.R. 61, the principle that no error in any ruling or order is

ground for granting a new trial "unless refusal to take such action appears to the court

inconsistent with substantial justice" was codified in R.C. 2309.59 and, before that, in

G.C. 11364. Importantly, this principle applies even where a statute imposes a

mandatory duty on a trial court. E.g., Smith v. Flesher, 12 Ohio St.2d 107 (1967),

paragraph one of the syllabus ("In order to support reversal of a judgment, the record
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must show affirmatively not only that error intervened but that such error was to the

prejudice of the party seeking such reversal."); Bauer v. Cleveland Ry. Co., 141 Ohio St.

197, 202 (1943) (trial court's failure to issue separate findings of fact and conclusions of

law upon request following a bench trial is not reversible error where "it appears from the

record that the party making the request is not prejudiced by such refusal"); Allstate Ins.

Co. v. Dixon, 118 Ohio App. 521, 524 (2d Dist.1962) (where "judgment is amply

supported by the evidence," failure to render complete findings of fact and conclusions of

law is not prejudicial error requiring reversal); Nosik v. Scott, 132 N.E.2d 230, 231 (8th

Dist.1956) (same).

Smith addressed a trial court's failure to give a requested special jury instruction

under a statute requiring that proper written instructions presented by a party "shall be

given *** by the court before the argument to the jury is commenced." 12 Ohio St.2d at

112 (emphasis supplied), quoting R.C. 2315.01(E). Smith reiterated the "elementary

proposition of law that an appellant, in order to secure reversal of a judgment against

him, must not only show some error but must also show that the error was prejudicial to

him." Id. at 111. This Court explained that "[i]t might be error to deny a party the

absolute right [to have instructions presented in writing given to the jury] but it does not

necessarily follow that such error would be prejudicial so as to require a reversal[.]" Id.

at 113.
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So it is here. Even assuming that R.C. 2315.21(B) imposes a mandatory duty to

bifurcate the punitive damage phase of trial upon request in all cases, it does not follow

that in all cases the failure to bifurcate is prejudicial and requires reversal. An analysis of

any prejudice flowing from the erroneous denial of a motion to bifurcate must be based

on the purposes for which the right to bifurcate was created. In Havel, this Court made

clear that the purpose of bifurcation under the statute is "to ensure that evidence of

misconduct is not inappropriately considered by the jury in its determination of liability

and compensatory damages." 2012-Ohio-552, at ¶31 (emphasis supplied), quoting S.B.

80, Section 3(A)(6)(f), 150 Ohio Laws, Part V, at 8028.

Defendants do not (and cannot) point to any evidence of misconduct that was

erroneously introduced at trial. As explained above, the same evidence of fabrication that

supported the awards of punitive damages also was relevant to liability. Because the

same evidence of misconduct would have been introduced at the liability phase of trial

even if the trial were bifurcated, Defendants were not prejudiced by the trial court's

alleged error in failing to bifurcate the proceedings. The fact that Defendants did not

appeal either the jury's liability finding or the compensatory damage award in Luri II

merely underscores that both were amply supported by the evidence presented at trial.

Accordingly, any error in the trial court's failure to bifurcate is harmless and does not

warrant summary reversal.
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IV. CONCLUSION

For all of the reasons set forth above, the motion of Defendants-Appellees/Cross-

Appellants is not well-taken and should be denied.
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ASSIGNMENTS OF ERROR

The trial court erred by failing to apply the Ohio tort reform provision in R.C.
2315.21(B)(1), which requires mandatory bifurcation of a trial upon the motion of a

party. (6/03/08 Journal Entry.)

The trial court erred by failing to apply the Ohio tort reform provision in R.C.
2315.18(C), which requires the trial court to instruct the jury not to consider evidence of
wealth or wrongdoing in awarding non-economic compensatory damages. (Tr. 1764-

1768.)

The trial court erred by failing to apply the Ohio tort reform provision in R.C.
2315.18(D), which requires the trial court to submit a jury interrogatory specifying the
amount of noneconomic compensatory damages, and by failing to apply the Ohio tort
reform provision in R.C. 2315.18(B)(2), which requires the trial court to use that
interrogatory to apply the $350,000 cap on noneconomic compensatory damages. (Tr,

1775.)

The trial court erred by failing to apply the Ohio tort reform provision in R.C.
2315.21(D)(2)(a), which requires the trial court to apply a cap on punitive damages equal
to twice the amount of compensatory damages. (9/18/08 Journal Entry.)

The trial court erred by failing to reduce the punitive damages award under the U.S.

Constitution. (9/18/08 Joumal Entry.)

The trial court erred by awarding prejudgment interest on front-pay damages. (9/25/08

Journal Entry.)
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COUNTERSTATEMENT OF THE ISSUES

L (Assignments of Error 1, 2, 3, 4, 6) When defendants to an action filed under R.C.
Chapter 4112 pursue a litigation strategy that challenges damages based on employment
law principles, and are dissatisfied with the outcome of their litigation choices, do
doctrines of waiver and invited error preclude them from seeking a new trial on the
grounds that the trial court should have sua sponte applied "tort reform"?

2. (Assignment of Error 1) When a retaliation action is tried under R.C. 4112.02(1) and
4112.99, and the employer seeks to prove business justification through fabricated and
altered documents, does a trial court properly deny a motion seeking to bifurcate liability
for compensatory and punitive damages?

3. (Assignments of Error 2, 3) When defendants fail to request "tort reform" jury
instructions and interrogatories, the trial court utilizes a compensatory damage instruction
substantially the same as that offered by defendants, and defendants expressly agree to a
damage interrogatory that does not break out non-economic damages, does invited error
pretermit any allegation of "plain error" in the omission of "tort reform" instructions and

interrogatories?

4. (Assignment of Error 4) Does a trial court properly deny defendants' motion to "remit" a
punitive damage award under R.C. 2315.21 when that statute directs how a judgment is
to be entered on a jury verdict in a tort action and the defendants do not assert that R.C.
2315.21 applies until after judgment has been entered on the jury verdict?

5. (Assignment of Error 5) Does evidence of continuing, repeated, particularly egregious
misconduct that is hard to detect support a jury's determination that a substantial punitive
damage award is necessary to punish and deter future misconduct?

6. (Assignment of Error 6) Does a trial court properly award prejudgment interest on an
entire compensatory award when "[t]he agreed upon jury interrogatories did not separate
past and future damages" (R. 199)?
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1. INTRODUCTION

This is the second appeal from a judgment on jury verdicts awarding compensatory

damages to Plaintiff-Appellee Ron Luri and assessing punitive damages against the three

corporate and two individual Defendants who retaliated against him.

The evidence at trial proved that after Luri opposed a corporate plan to engage in

unlawful age discrimination, Defendants concocted a false paper trail to disguise their retaliatory

termination, used the threat of lawsuits to prevent Luri from accepting a similar position with

another company, and attempted to deceive the court and jury with fabricated documents and

hopelessly conflicting testimony. Then, after filing a premature notice of appeal (No. 92152) to

prevent the trial court from supplementing its judgment entry with its "Barnes"' findings,

Defendants filed an Appellants' Brief ("Br. I") that included a claim that the trial court's

"failure" to undertake a Barnes analysis constituted reversible error. (See JE (11/16/09), App.

No. 92152, attached as Exh. A, p. 2.) This Court dismissed the appeal after full briefing. Id.

After the trial judge supplemented her joumal entry, Defendants filed a new Notice of

Appeal and, educated by the prior briefing, filed a second Appellants' Brief ("Br. II") with new

arguments and assignments of error. Defendants abandoned their challenge to the sufficiency of

the evidence on liability. (See Assignment of Error ("Assmt. Error") 1, Br. 1, attached as Exh.

B), but continue to deny all wrongdoing and disparage the victim of their misconduct. (See Br.

II, p. 6, alleging that Ron Luri was a "disgruntled" former employee who was "properly

discharged" and who filed suit "based on a created history of retaliatory discharge.") Similarly,

Defendants added a challenge to a jury instruction they submitted and an interrogatory they

' Barnes v. Univ. Hosps. of Cleveland (2008), 119 Ohio St.3d 173 ("Barnes") adopting the

"guideposts" of BMW v. N. Am., Inc. v. Gore (1996), 517 U.S. 559 ("Gore") for analyzing

constitutional challenges to punitive damage awards.
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approved (Assmts. 2, 3) but continue to blame the trial judge for their own litigation strategy.

(See Br. II, pp. 4, 12: "In the face of * * * five mandatory [tort reform] statutes, the trial court -

without explanation - did not apply any of them"; the trial court "refused to apply the tort reform

statutes at every turn.")

The record clearly demonstrates that Defendants never even remotely argued that "[a]

claim under R.C. 4112 has been ruled a 'tort' action under R.C. 2315 by every court that has

considered the issue" (Br. II, p. 11) until two weeks after the trial court entered judgment on the

jury's verdicts. Even then, counsel's assertions that the trial court must apply "tort reform" caps

rang hollow; at the same time they were seeking post-judgment tort reform "caps" from Judge

McCafferty, defense counsel were filing briefs in a Sixth Circuit employment appeal stating that

"Ohio's tort damage caps, and related punitive damage restrictions * * * do not apply to

discrimination cases ***" (R. 183, Pl.'s Br. Opp. Mot. for New Trial, etc. (8/29/08), Exh. 2.)

Judge McCafferty properly applied the substantive and procedural employment law that the

parties' pled and presented.

In short, after terminating Ron Luri for opposing age discrimination, after preventing him

from accepting equivalent employment elsewhere, and after altering and back-dating documents

to hide their unlawful acts, Defendants proceeded to manipulate the appellate process and force

Luri to defend against two different appeals in which they seek relief from the consequences of

their own trial strategy. The jury awards are amply supported by the evidence and should be

affirmed in their entirety.
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11. COUNTERSTATEMENT OF THE CASE

A. The Parties.

The three corporate entities and two individuals who orchestrated Ron Luri's unlawful

termination are: 1) Luri's direct employer, Republic Services of Ohio Hauling, LLC ("Ohio

Hauling"); 2) Luri's direct supervisor, Area President James Bowen, and the corporate entity that

employed Bowen, Republic Services of Ohio 1, LLC ("Ohio I"); and 3) Bowen's direct

supervisor, Regional Vice President Ron Krall, and the entity that employed him, Republic

Services, Inc. ("Republic") (collectively, "Defendants").

B. Discovery and Trial Uncover Defendants' Extensive Efforts to Conceal
Their Unlawful Retaliation.

Luri's Complaint alleged that Defendants violated R.C. 4112.02(1) when they terminated

him in April 2007 in retaliation for opposing a November 2006 directive from Bowen to fire his

three oldest employees. (R. 1, Pl.'s Compl., ¶129-32, 41, 43-49.) During discovery, motion

practice, and trial, Defendants relied on a paper trail created between November 2006 and April

2007 to assert a fictional, "he didn't conduct enough meetings" basis for terminating one of their

top performing managers.

After Luri filed this action (August 17, 2007), Defendants added to and altered the

concocted paper trail, including: 1) an October 2006 document (created shortly before Luri

opposed age discrimination) that was modified to include an alleged "negative perception" Luri

"ha[d] within the company" and backdated to September 2006 (Exh. 35); 2) a set of handwritten

notes that were created and backdated to describe a purported incident where a variety of

employees indicated their ignorance that Luri was their General Manager (Exh. 39); and 3) a

memorandum created and backdated to describe an alleged conversation around the time of

Luri's termination supporting Defendants' (now abandoned) falsification-of-expense-reports
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justification for the termination (Exh. 34). Defendants then produced the modified and

fabricated documents in discovery and relied on them during deposition testimony as supporting

performance-based reasons for the termination.

About a month before the June 23, 2008 trial, Luri agreed not to oppose a motion for

bifurcation filed by Defendants, if Defendants would produce overdue financial information for

Defendants Krall and Bowen. (R. 53, Pt.'s Mot. to Compel (6/5/08), at 2.) The trial court denied

the motion and Luri withdrew his agreement because Defendants failed to comply with their side

of the bargain. (Id.; R. 52, JE (6/03/08).) The Thursday before the Monday start of trial,

Defendants moved for leave to add an affirmative defense based on purported "after acquired

evidence" and filed their Amended Answer the next day. (R. 99, Mot. (6/19/08); R. 108, Am.

Ans. (6/20/08).)

C. Defendants File Post-Trial Motions Seekin¢ to Avoid the
Conseauences of Their LitiEation Choices.

The trial did not go well for Defendants, whose witnesses were caught time and again in

fatally inconsistent stories regarding the concocted documentation of reasons for Luri's

termination. After eight days of trial presenting 16 witnesses, the jury received thorough and

extensive instructions and interrogatories (none of which were assigned as error in Defendants'

first appeal). On July 3, 2008, the jury entered a $3.5 million joint and several compensatory

award against all Defendants and separate punitive damage awards against Republic ($21.5

million), Ohio I($10.75 million), Ohio Hauling ($10.75 million), Ronald Krall ($83,394), and

James Bowen ($25,205). (R. 183, Pl.'s Brief Opp. Mot. for New Trial, etc. (8/29/08), Exh. 1, pp.

10, 12, 13, attached hereto as Exh. C.) The trial court entered judgment on the jury's verdict five

days later. (R. 154, JE (7/08/08).)
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Defendants did not request any "tort reform" jury charge and expressly agreed to

interrogatories and verdict forms that did not ask the jury to break out the compensatory damage

award into economic and non-economic damages. (Tr. at 1561, 1692, 1712_) Nor did

Defendants request application of any damage "caps" before the trial court entered judgments on

the jury verdicts. Defendants nevertheless filed a post-judgment Motion for New Trial or, in the

P.ltemative, Remittitur (R. 155) challenging undifferentiated components of the compensatory

award and seeking the application of "caps" on the punitive damage awards, among other claims.

Luri filed motions seeking prejudgment interest ("PJI") and attorney fees, which the trial court

granted, awarding PJI on the full amount of compensatory damages because "[t]he agreed upon

jury interrogatories did not separate past and future damages." (R. 199, JE (9/25/08).)

D. Defendants File a PrematureAopeal.

After the trial court announced its decision to supplement its denial of Defendants' post-

judgment motions with Barnes findings, Defendants requested and were granted a two-week

extension to submit proposed findings. (Exh. A, pp. 3-5.) But instead of submitting proposed

findings, Defendants filed a premature notice of appeal; opposed Luri's proposed supplemental

journal entry on the grounds that the appeal divested the trial court of all jurisdiction; and argued

on appeal that the trial court's denial of post-judgment motions "was made in error because the

trial court did not include the Barnes analysis that Defendants prevented." (Id., p. 6.) The

premature appeal was dismissed days before a scheduled oral argument.

III. COUNTERSTATEMENT OF THE FACTS

Defendants' Statement of Facts both ignores and mischaracterizes the evidence heard by

the jury. See, e.g., Br. II, p. 9(einphasis in originai) ("In point of fact, Bowen never directed

Luri to fire anyone") and compare Tr. at 624 (Bowen told Luri, in the presence of Krall, that in

7
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addition to his purported failure to hold meetings, Luri was being terminated because "you didn't

fire Frank Pascuzzi"); Br II, p. 10 (Luri "never reported this ' discrimination' to anyone") and

compare Tr. at 574-78, 740 (in addition to Bowen, Luri expressed his concerns to General

Manager Gutwein); Br. II, p. 7 (Luri was a "poor" performer and one of the "worst" General

Managers) and compare Tr. at 566-69, 591, 637, 745-46, 749, 889-93, Exhs. 3, 17 (from 1998 to

2007, Luri received only positive performance reviews; the three Cleveland Division facilities

were steadily improving under Luri's management and on track for their best year ever in 2007

0

9

I

when Luri was terminated).'

A. A Career Waste Mana2ement Industry Employee With a Record of
Stron¢ Performance Opposes A2e Discrimination.

Luri is a career waste management industry employee who has worked as a General

Manager in the Cleveland area since at least 1991. (Tr. at 557-60.) He was hired by Ohio

Hauling in 1998 to be General Manager for their three Cleveland Division facilities. (Id. at 561,

565-66.) In August 2006, Regional Vice President Krall promoted Bowen to the position of

Area President and urged Bowen to "take a step back, * * * take a look at what's in place, who is

doing what and why." (Id. at 396-97, 1267.) With the assistance of Area Controller Mike

Herman, Bowen then prepared an "action plan" identifying so-called "Leaders of Tomorrow," as

well as employees who needed to be "retrain[ed]" or "replace[d]. " (Id. at 386, 400-03, 774-75;

Exh. 69.) That plan had the "buy-in and approval" of corporate officers ( including Krall), and

was implemented by targeting older workers for termination. (Tr. at 386-97, 573-74, 741-43,

872-73, 887-88, 1228, 1267.)

2 The "rankings" in Exhs. S, T, and U referenced by Defendants were Krall's internal

documents, purportedly kept to create a "succession plan." (Tr. at 1244.)
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In November 2006, Bowen told Luri to fire his three oldest workers: (1) Division

Controller Frank Pascuzzi (age 61); (2) Industrial Supervisor George Fiser (about 60); and (3)

Safety Manager Louis Darienzo (mid-50s). (Tr. at 404, 408-10, 573-77, 1112; Exh. 63.) At the

same time, Bowen told Akron/Canton Division General Manager Pete Gutwein to eliminate

positions held by four of his oldest workers. (Tr. at 577-78, 741-45, 1488.) Luri refused

Bowen's directive and reported it - and his response - to Gutwein. (Tr. at 574-78, 740.) Luri

knew his three oldest employees "had no performance problems" and was concemed that firing

them would be age discrimination. (Id. at 408-10, 573-74, 576-77, 1112; Exh. 63.) Luri

specifically told Bowen that, "firing Frank [Pascuzzi] for no reason, looking at his performance

appraisal and suddenly coming up [with] a reason for firing him and then replacing him with a

younger employee would put the company in a bad position or possible lawsuit." (Id. at 575.)

B. And Is Subiected to Retaliatory "Counseline" and Termination.

After Luri refused Bowen's directive, "all of a sudden" there were "problems" with his

"communication skills" and "management style." (Tr. at 570-72, 579.) Bowen told Luri on

December 22, 2006 that he was not having enough meetings with his employees. (Id. at 444.)

Bowen created a "Ron Luri file" to collect documents on these "problems." (Id. at 444, 579.)

Krall helped to create a paper trail by commissioning a survey to identify "employee issues" at

Luri's Cleveland Division. (Id. at 572-73, 579, 1217-18, 1221.)

On January 2. 2007, Bowen sent Luri an e-mail, attaching a document labeled

"Improvement Directives" purporting to "recap" the December 22nd meeting. (Tr. at 580; Exh.

12.) In fact, the memorandum contained an "action plan" never mentioned during that meeting

and several statements that were simply false; including claims that: (1) in discussions about

Luri's performance, one employee called Luri a "ghost" and "two of three had never heard of

9
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Ron Luri"; and (2) that sales results were "well under expectations" and operating results were

"inconsistent" (Exh. 12, pp. 2-3). Compare Tr. at 436, 456, 587-88, 1124, Exh. 17. When

Bowen forwarded this memorandum to Krall, Krall approved and commented that the

memorandum was a "good start." (Tr. at 359-62; Exh. 72.)

On February 6, 2007. Bowen gave Luri a written evaluation for 2006, stating "I'm sure

you're going to have some conunents to make." (Tr. at 600.) Bowen's ratings for 2006

confirmed Lyri's financial performance exceeded requirements and his overall performance met

requirements; Luri wrote two pages of comments addressing Bowen's ratings in

productivity/operations, market development, and other issues. (Id. at 598; Exh. 17.) Bowen

discarded the second page of Luri's comments, added additional typed comments, and attached

his "action plan" from the false "Improvement Directives" memorandum before filing it away.

(Tr. at 598-600; Exh. 17.)

On February 7, 2007, Bowen forwarded Luri yet another memorandum, purporting to

"recap" a non-existent "discussion" from the day before and adding several additional "action"

items. (Tr. at 602-05; Exh. 18.) The memorandum also falsely stated that Bowen and Luri had

"collectively" decided to "`flip flop"' the positions of Pascuzzi and the much younger Martha

Morales, and instructed Luri to make sure that Pascuzzi "voluntarily" asked to be "reassigned"

"as soon as possible." (Id.) Luri construed Bowen's fictionalized "recap" as a suggestion to

create a pretext for Pascuzzi's termination. (Tr. at 608-09.) Instead, Luri worked with Pascuzzi

so that he could keep working with no change in pay. (Id. at 608-09, 614-17, 657-58; Exh. 20.)

Meanwhile, on February 13, 2007, Luri responded to Bowen's February 7th

memorandum and confirmed his intent to follow Bowen's numerous "directives" and "action

plans." (Tr. at 611-14; Exh. 19.) Luri's memorandum was ignored. (Tr. at 614, 1463-64.)
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From February 13, 2007 to April 11, 2007, Luri followed Bowen's numerous

"directives" and "action plans" to the best of his ability; no one criticized his performance. (Tr.

at 611-14, 1465-67.) Bowen did nothing to follow up or check on Luri's progress. (Id.)

On April 12, 2007, after nine weeks of silence, Bowen sent Krall an e-mail message

seeking permission to terminate Ron Luri's employment. (Tr. at 451-53; Exh. 22.) The message

was a mere formality; Bowen had already spoken with Krall "prior to that "(Tr. at 1231.) Krall

confirmed the real purpose of the e-mail was to "copy Craig Nichols" in Human Resources, "to

make sure that we're not missing anything here." (Id. at 451-53, 1231; Exh. 22.)

The April 12, 2007 e-mail purported to attach: (1) the January 2, 2007 "Improvement

Directives" memorandum and Luri's response; (2) an e-mail message allegedly sent by Bowen to

Krall on February 1st; and (3) Bowen's February 7, 2007 memorandum and Luri's response.

Notably absent was Luri's February 6, 2007 performance evaluation noting that he met and

exceeded expectations. (Exh. 22.) Bowen's April 12, 2007 e-mail contained several new false

statements, including: (1) an allegation that Luri had "rehired" employees who failed the

Company Drug and Alcohol policy; and (2) a charge that Luri had falsified expense accounts.

(Exh. 22.) Compare Tr. at 459-62, 997-1000 (Luri did not violate company policy); Tr. at 473,

726, 1636-59 (Bowen had no evidence to support his charges relating to expense reports).

After Human Resources consented to the termination, Bowen showed up unannounced

and told Luri he was "not doing anything I told you to do." (Tr. at 620.) When Luri attempted to

show Bowen his file with his meeting agendas, Bowen brushed them aside, stating "oh, you're

just doing that to cover your ass," suspended Luri pending "further investigation," and told him

to leave the premises. (Id. at 620-21, 1469.) Later that day (a Monday), Luri wrote an e-mail to

Republic COO Michael Cordesman, reporting his suspension and anticipated termination, and
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expressed his desire to "talk to" Cordesman "personally" about the situation. (Tr. at 621; Exh.

25.) Luri did not want to put the company's discrimination against older workers and retaliation

against him in writing because he was still an executive, still thought the situation could be

worked out, and did not want to harm the company. (Tr. at 622-23.) Cordesman sent Luri an e-

mail indicating that he would be back in the office that Thursday and would "review the

situation" then. (Id.)

Cordesman, however, did not call after "review[ing] the situation." Instead, Bowen

called Luri Thursday afternoon and told Luri to report to the office the following day. (Tr. at

623.) When Luri reported to work on Friday, Bowen and Krall told Luri that he was terminated.

(Id. at 624.) Critically, Bowen admitted (in Krall's presence) that the termination was not about

holding meetings; it was because he did not terminate Pascuzzi. (Id. ("He said, 'Plus you didn't

fire Frank Pascuzzi."').) Craig Nichols (Human Resources) confirmed Luri was terminated

because he "wouldn't follow" a staffing "directive" from Bowen. (Id. at 730.) Soon after his

termination, Luri interviewed with Rob Smith of Waste Management, who was looking for

someone in the Cleveland area. (Tr. at 625.) But Defendants prevented Luri from being hired by

refusing to waive the restrictions in Luri's covenant not-to-compete. (Id. at 475-76, 625-26, 704;

Exh. 64.)

IV. STANDARD OF REVIEW AND SUMMARY OFARGUMENT

Defendants argue that because "the Ohio tort reform statutes" form the basis for their first

four assignments of error, a "de novo" standard of review applies. (Br. Il, p. 11.) That is

incorrect. The proper standard of review is dependent upon the trial court action challenged on

appeal. The standard of review for a trial court's denial of a motion to bifurcate (Assmt. Error 1)

is abuse of discretion. Barnes v. Univ. Hosps. of Cleveland, 8th Dist. Nos. 87247, 87285, 87710,
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87903, 87946, 2006-Ohio-6266 (hereinafter "Barnes App. Op."), 460. There is no standard of

review for Appellants' unreviewable Assignments of Error 2 and 3 because there was no request

for any trial court action - Defendants challenge the compensatory jury charge and interrogatory

for the first time in this appeal.

Assignments of Error 4 and 5 challenge the denial of Defendants' post-judgment request

for a remittitur of the punitive damage awards based on: (1) tort reform damage caps; or (2)

federal Due Process. The standard of review for a denial of remittitur is abuse of discretion

(Wightman v. Conso[. Rail Corp. (1999), 86 Ohio St.3d 431); a de novo standard applies to a trial

court's constitutional analysis of punitive damage awards (Barnes, 119 Ohio St.3d at 182, 1137).

Finally, a court's award of prejudgment interest (Assignment of Error 6) is reviewed for abuse of

discretion. Wagner v. Midwestern Indem. Co. (1998), 83 Ohio St.3d 287.

Defendants' second appeal - like their first - is without merit. Assigned "errors" 1-4 and

6 were not only waived, but invited. "Every trial has many potential lives" and "[p]arties must

decide their issues, incorporate them into their strategy, and be responsible for the results[.]"

Dardinger v. Anthem Blue Cross & Blue Shield (2002), 98 Ohio St.3d 77, 93, 94122, 148. Of the

five tort reform statutes that Defendants claim the trial court "refused to apply," only one, R.C.

2315.21(B)(1) (bifurcation), was included in any filing or request for court action prior to the

court's entry of judgment on the jury verdicts; Defendants abandoned that statute two weeks

after their Motion to Bifurcate was denied, when they renewed their bifurcation request solely

under Civ.R. 42(B). (R. 72, Defs.' Trial Br. (6/16/08), pp. 26-28.) Defendants' proposed jury

instructions (R. 81 (6/16/08) did not include any request for a damage instruction incorporating

language in R.C. 2315.18(C), and the charge given was substantially the same as the charge

Defendants proposed. Defendants expressly agreed to jury interrogatories and verdict forms
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providing for joint and several liability for undifferentiated compensatory damages and separate

punitive damages against the five Defendants. It was not until Defendants' trial strategy

backfired that they sought to change their damage limitation strategy to "tort refocm."

Defendants' punitive damage challenge (Assignments of Error 4, 5) is based on an

aggregation of the separate awards. This contradicts Defendants' own insistence at trial that the

"single employer" doctrine cannot affect punitive damages, which must be considered separately

as to each Defendant. Under Defendants' own "tort reform" theory, each of the three

corporations had fair notice that its managers' malicious conduct could result in a punitive

damage award of $7 million (twice compensatory damages of $3.5 million). But the application

of the guideposts in Barnes amply support the 6-to-1 ratio of the award against Republic and the

3-to-1 ratios awarded against Ohio I and Ohio Hauling. Retaliating against employees who

refuse to carry out orders constituting unlawfal age discrimination shows a total disregard for the

rights of the affected employee, the policy supporting discrimination statutes and the statutes

themselves. When dogged discovery reveals a top-down corporate culture of unlawful

discrimination enforced by intimidation and coordinated efforts to conceal retaliation through

falsified evidence, only a substantial punitive damage award will deter future repetitions of

misconduct that is both reprehensible and hard to detect. The largely ignored facts of this case

fully justify the jury verdicts accepted by the trial court.

V. ARGUMENT

For ease of analysis, this brief will first summarize the waiver and invited error doctrines

applicable to Assignments of Error 1, 2, 3, 4, and 5.

14



A. Parties Are Bound By the Conseguences of Their Liti$ation Strateay.

Defendants' first four assignments assert "error" on the grounds that because a half-dozen

employment discrimination cases in state and federal courts from 2003 to the present have

applied, upon request, some part of past or current "tort reform" (but not damage caps'), Judge

McCafferty should have divined (even though Defendants did not) that employment

R

m

I

u

I

discrimination actions arising under R.C. Chapter 4112 are subject to five "mandatory" tort

reform statutes. These allegations of "errors," as well as Assignment 6 (PJI) constitute nothing

more than an attempt by Defendants to avoid the consequences of their own litigation strategy.

Ohio courts have repeatedly held that waiver and invited error preclude such claims.

Defendants further argue that such "error" caused "prejudice" because R.C. 2315.18 and

R.C. 2315.21 were designed to "prevent *`* precisely" the types of awards returned by the jury

in this case. (Br. II, pp. 2, 4.) But the trial judge did "precisely" what judges are supposed to do

- she tried the case based on the issues formed by the pleadings and the law presented by the

parties, who "must decide their issues, incorporate them into their strategy, and be responsible

for the results[.j" Dardinger, 98 Ohio St.3d at 93, 11148. See, also, Gallagher v. Cleveland

Browns Football Co. (1996), 74 Ohio St.3d 427, 436 (a "fundamental" rule of our adversarial

system places "specific responsibilities on parties involved in litigation to shape the course of the

trial"). Any prejudice Defendants suffered was the result of their own litigation choices.

1. Parties to litigation can waive statutory benefits and challen>=es
to iurisdiction.

Even if the legislature intended for "tort reform" statutes to benefit employers who

violate R.C. Chapter 4112 (see infra, pp. 26-27 for contrary view), parties to litigation are free to

Defendants' listing of cases applying "punitive damage provisions" (Br. ll, p. 11) refer to cases
applying the codified common law standards of "clear and convincing evidence" and
"ratification" (both of which were applied in this case (Tr. 1767)) - not "caps."
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waive statutory provisions intended for their benefit. See 85 O.Jur.3d, Statutes, §319; City of

Cleveland v. Fulton (2008), 178 Ohio App.3d 451, 455, 9918-20 (appellant "waived" statutory

right to a hearing); Denoyer v. Lamb (1984), 22 Ohio App.3d 136, 141 (plaintiff "waived"

statutory treble damages); Kassicieh v. Mascotti, 10th Dist. Nos. 05AP-684, 06AP-1224, 2007-

Ohio-5079, ¶18 (appellant "waived" claim that different statute applied to claims); Creager v.

Crooks, 6th Dist. No. F-78-6, 1979 WL 207042, at *3 (trial judge was not obligated to apply

statute that appellants did not bring to the attention of the court). Judge McCafferty did not "err"

simply because Defendants elected to assert and pursue non-tort reform damage defenses; it is

easily understandable why employers may prefer defenses tailored for discrimination in the

workplace to "tort" instructions and interrogatories that require separate awards of non-economic

compensatory damages. The law does not preclude such litigation choices.

Defendants' argument that tort refotm damage caps are "jurisdictional in nature" and

therefore "cannot be waived" (Br. II, p. 22, 24) is incorrect. See Barnes, 119 Ohio St.3d at 179,

427 (a party asserting that a non-elected retired judge has "no jurisdiction" to conduct trial "has a

duty to object in the trial court and timely preserve the error for appeal"). Barnes affirmed this

Court's conclusion that defendants cannot challenge a judge's jurisdiction simply because "they

did not receive their desired outcome." Barnes App. Op., 2006-Ohio-6266, 1160. Similarly,

Defendants cannot challenge Judge McCafferty's "jurisdiction" to enter judgment on uncapped

damage awards simply because they did not receive their desired outcome.

2. Invited error cannot be the basis for an appellate reversal.

A party in litigation may not "intentionally or unintentionally * * * induce or mislead a

court into the commission of an error," and then seek reversal on those very grounds. Lester v.

Leuck (1943), 142 Ohio St. 91. Thus, no error - including "unwaivable" or "plain" error - can
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be the basis of appellate relief when it was "invited" by the appellant. See Center Ridge Gantey,

Inc. v. Stinn (1987), 31 Ohio St.3d 310, 313 ("While arguably appellants are correct that

objection to the admission of parol testimony cannot be waived *'* appellants `invited' the

alleged error"); Goldfuss v. Davidson (1997), 79 Ohio St.3d 116, 121 (citation omitted):

While invocation of the plain error doctrine is often justified in
order to promote public confidence in the judicial process, "[it is
doubtfal that] the public's confidence in the jury system is
undermined by requiring parties to ►ive with the results of errors
that they invited, even if the errors go to `crucial matters."'

As Goldfuss notes, "the idea that parties must bear the cost of their own mistakes at trial is a

central presupposition of our adversarial system of justice." Id. Accord State v. Doss, 8th Dist.

No. 84433, 2005-Ohio-775, 49 (invited error "involves the exercise of trial strategy"). Thus, the

doctrine precludes a claim on appeal that an arbitrator exceeded his limited authority when "[a]

review of the record demonstrates that the parties treated this matter as a class grievance" (City

of Fostoria v. Ohio Patrotmen's Benevolent Assoc. (2005), 106 Ohio St.3d 194, 196-197, 416),

and a claim that the trial court "contravened statutes goveming execution proceedings against

property" when both parties participated in the hybrid procedure (Preferred Properties, Inc. v.

Dllimon, 6th Dist. No. L-05-1085, 2005-Ohio-5875, 4914-15). Nor can a party wait until his

"strategy backfired and the jury found against him" to allege that the prevailing party's claim is

not cognizable (Blair v. McDonagh (2008), 177 Ohio App.3d 262, 276, 91138-39).

The invited error doctrine applies to jury instructions, verdict forms and jury

interrogatories "assembled and approved by both parties at a conference with the trial court."

Siuda v. Howard, 1st Dist. Nos. C-656, C-687, 2002-Ohio-2292. Ohio and other jurisdictions

have recognized that the doctrine applies to"tort reform" interrogatories (Faieta v. World

Harvest Church, 10th Dist. No. 08AP-527, 2008-Ohio-6959, 4480-85, rejecting "plain error"
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argument); and "caps" (In re Estate of Salerno (Conn_ App. 1993), 630 A.2d 1386, 1390, "fee

cap" statute could be waived since °[s]tatutes relating to litigation ""' confer[] a private right

that may be waived"); to claims that a damage award is unconstitutionally excessive (United

States v. Rogan (C.A.7, 2008), 517 F.3d 449, 454 (upholding $64 million award where the

appellant "himself has made the record unsuitable to resolution of his constitutional argument");

and to civil rights actions (Williams v. Boles (C.A.7, 1988), 841 F.2d 181, 184, refusing to

consider "error" in §1983 jury charge similar to appellant's own proposed instruction).

In this case, Defendants' trial strategy was to limit Luri's damages by pleading a failure

to mitigate damages and "after-acquired evidence" - a federal doctrine that allows employers to

assert a later discovered justification for an unlawful termination to limit (but not eliminate)

damages. (See R. 108, Am. Ans. (6/20/08), pp. 6, 8; R. 40, Defs.' MSJ (4/28/08), pp. 32-33,

citing McKennon v. Nashville Banner Publishing Company (1995), 513 U.S. 352.) A review of

Defendants' Answer, Amended Answer, Motion for Summary Judgment, Trial Brief, Proposed

Jury Instructions, Proposed Jury Interrogatories and Verdict Forms, Amended Proposed Jury

Instructions, and Second Amended Proposed Jury Instructions," reveals no reliance on "torts,"

"tort reform," or "mandatory" tort reform statutes. The only invocation of any "tort reform"

statute is Defendants' partial reliance on R.C. 2315.21(B)(1) in their Motion to Bifurcate filed a

month before trial. (R. 50, Defs.' Mot. to Bifurcate (5/28/08).) That motion, however, does not

allege that Luri's employment discrimination claims constitute a°tort," does not refer to the

definitional section of R.C. 2315.21, and does not assert any intent to invoke the whole panoply

of "tort reform." Further, when Defendants renewed their bifurcation motion three weeks later,

they relied solely on Civ.R. 42. (R: 72, Defs.' Tr. Br. (6/16/08), pp. 26-28.)

R. 22, R. 40, R. 72, R. 80, R. 81, R. 108, R. 128, and R. 147.
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Far from arguing that "tort reform" required the aggregation of punitive damage awards

(Br. II, pp. 24-30), Defendants objected when the trial judge pointed out that the proposed

punitive damage interrogatory would have the jury return a single punitive damage award against

Defendants, insisting that "we need"each Defendant that's named as a Defendant in this case to

be separated out" (Tr., pp. 1559-60). The next day, Defendants confirmed their agreement with

the jury interrogatories and verdict forms that included separate punitive damage awards for the

five Defendants (Tr. at 1712):

THE COURT: We're on the record outside of the presence of the
jury, and the parties have agreed on changes to the
interrogatories and the verdict forms, and there aren't any
objections; is that correct?

MR. HABER: The interrogatories and verdict forms, that is my
understanding, Your Honor, correct.

MR. POSNER: Correct, Your Honor, to the interrogatories and the
verdict forms.

E

I
I

The "agreed upon" interrogatories (R. 199, JE (9/25/08)) did not separate past and future

damages or economic and non-economic damages. (See Exh. C.) Defendants waived and

invited the error asserted in Assignments 1, 2, 3, 4, and 6.

B. The Trial Court Properly Denied Bifurcation (Assmt. Error 1).

The trial court had and properly exercised discretion when it denied Defendants' motion

to bifurcate and post-judgment assertion that the absence of "tort reform" bifurcation mandated a

new trial. See Barnes App. Op., 2006-Ohio-6266,1134:

Although [appellant] argues that R.C. 2315.21(B) mandates that

compensatory and punitive damages be bifurcated upon request,

the trial court may exercise its discretion when ruling upon such a

motion.

Barnes is the governing rule of this District, and is consistent with courts' inherent authority to

exercise "those powers that `are necessary to the orderly and efficient exercise ofjurisdiction"'
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(City of Norwood v. Horney (2006), 110 Ohio St.3d 353, 387, ¶¶117, 118) and duty to "exercise

reasonable control" over the mode and order of presenting evidence (Ohio Evid.R. 611(A)).

Further, contrary to Defendants' claim that they instructed the trial court "in no uncertain

terms" that she must grant bifurcation (Br. 11, p. 12), Defendants' filings were wholly consistent

with Barnes' holding that courts retain the discretion to bifurcate accorded by Civ.R. 42(B).

Defendants' Motion to Bifurcate was filed "pursuant to Rule 42(B) of the Ohio Rules of Civil

Procedure and Section 2315.21(B)(1) of the Ohio Revised Code" and argued that "Rule 42(B)

and the policy embodied in the Ohio statutory scheme of tort reform, read in conjunetion,

provide both the means and justification for granting the requested bifurcation of the punitive

damages issue." (R. 50, at 1(emphasis added).) Further, when Defendants included a second

request for bifurcation in a Trial Brief filed two weeks later, they based their request solely on

Civ.R. 42(B). (See R. 72, Defs.' Tr. Br., pp. 26-28)'

Defendants not only omit their own invocation of Civ.R. 42(B) (which makes bifurcation

discretionary), but claim "error" on the grounds that the trial court refused a bifurcation in which

liability for compensatory and punitive damages would be tried first, with only the amount of

punitive damages (based on additional net worth evidence) to be tried in the second phase. (Br.

11, pp. 12-15.) But that is not what Defendants requested. Defendants requested that the first

phase be limited to "liability and compensatory damages" and that the second phase consider all

aspects - liability for and amount of - punitive damages. (R. 50, at 1; R. 72 at 26-28.) Such

bifurcation was unworkable because, as in Barnes: "The issues surrounding compensatory

damages and punitive damages in this case were closely intertwined." Barnes App_ Op, 935.

' R.C. 2315.21(B) appears only in footnote, noting that "[i]n addition" to Civ.R. 42(B), R.C.

2315.21(B) "requires bifurcation * * * in a tort action." (R. 72, p. 26.)
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Specifically, Defendants claimed that they tenninated Ron Luri based on "documented"

performance issues. Luri, however, proved at trial that the "documentation" was fabricated after

the fact, including a September 26, 2006 memo (Exh. 35) that was altered and back-dated after

this litigation was filed to make it appear that it was drafted before Luri objected to age

discrimination. The "mandatory" statute that Defendants argue Judge McCafferty was

"required" to apply includes the proscription that a trial judge "shall not permit" evidence in the

first phase of the bifurcated trial that relates "solely" to a party's liability for punitive damages.

R.C. 2315.21(B)(1)(a). Under that "mandate," could Luri's counsel cross-examine Bowen to

demonstrate that the "documented" justification for termination was a fake? Would either party

thereafter be entitled to an automatic retrial because the exposed fabrication related "solely" to

liability for punitive damages? The impracticability of Defendants' requested bifurcation

supports the discretion that this Court's Barnes decision accords trial judges, and the correct

exercise of that discretion in this case.

Defendants' reliance on Hanners v. Ho Wah Genting Wire & Cable SDN BHD, 10th Dist.

No. 09AP-361, 2009-Ohio-6481 (Br. II, p. 13), is equally flawed. The Hanners majority

concluded that R.C. 2315.21(B) was a "substantive" law "packaged in procedural wrapping" and

the trial court therefore erred when it denied the motion to bifurcate; the dissent concluded that

two Ohio Supreme Court decisions describing R.C. 2315.21(B)(1) as "procedural" were

"powerfully persuasive," such that the trial court retained discretion. Id. at 4930-31.6 The most

significant holding of Hanners is its unanimous conclusion that a trial court's denial of a motion

6 Defendants also cite two federal cases from Ohio's southern district that construe the
bifurcation statute to be substantive rather than procedural for choice of law purposes. (Br. 11,
pp_ 12-13.) Ohio's northem district holds just the opposite. See Tuttle v. Sears, Roebuck & Co.

(N.D. Ohio 2009), No. 1:08-cv-333, 2009 WL 2916894; Columbia Gas Trans. Corp. v. First

Congressional Church (N.D. Ohio 2008), No. 1:07-cv-661, 2008 WL 118066.
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0 to bifurcate is immediately appealable. Id., 4413, 32_ Although they now claim that this single

pretrial ruling allowed Luri to °implement[j a strategy designed to appeal to the jury's passion

and prejudice" (Br. II, p. 15), Defendants elected not to appeal the order. Instead, they renewed

their request solely under Civ.R. 42(B) two weeks later. (R. 72 at 26-28.) It was only when

Defendants "did not receive their desired outcome" (Barnes App. Op., 960) that they resurrected

their pretrial motion, redefined it as a "tort reform" measure, mischaracterized it as seeking

bifurcation of "net worth" evidence, and alleged that its denial required a new trial.

Defendants' hyperbolic argument that Luri "implemented a strategy" to taint the

proceedings after the trial court denied bifurcation (Br. It, pp. 15-17) simply attempts to distract

attention from their own trial choices.' First, while Luri did initially agree to bifurcation in

exchange for overdue discovery, Defendants failed to mention that Luri withdrew his agreement

when Defendants refused to carry out their side of the bargain. (R. 53, Pl.'s Mot. to Compel

(6/5/08), at 2.) Second, Luri did not "solicit evidence of Republic's net worth" (Br. II, p. 15)

during Defendant Krall's cross-examination. It was Krall who spontaneously injected his

company's net worth into evidence during questioning on his management experience. See Tr.

at 361-63:

Q. Have you ever been trained with respect to how to
progressively discipline or support a termination?

A. No, not to my knowledge.

' None of the cases Defendants cite at pp. 13-15 to support their claim of "taint" grant a new trial
based on a trial court's failure to bifurcate. In four (Book, City of Cleveland, Adams, Draper)

only compensatory damages were at issue. Three (Farmy, Koukatis, Washington) held that a

punitive damages claim should not have gone to the jury. In the eighth case (Campden), the

court agreed that the judge had given an erroneous punitive damage instruction over defendant's

objection.
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Q. Let me back up a little bit. As a regional vice president of
Republic Services, which is a publicly traded corporation,
Republic Service is a very large corporation, is it now?

A. Small corporation, $3 billion.

Q. $3 billion is a small corporation?

A. Fairly small.

Q. $330 million in net profit last year?

A. Yes.

Q. You're the regional vice president of the east region; is that
correct?

A. Yes.

0. You report directly to whom?

A. The COO and president, Mike Cordesman.
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Defendants cannot now claim "foul" because Plaintiff presented closing argument on the very

evidence Defendants introduced. See Hinkle v. Cleveland Clinic Found. (2004), 159 Ohio

App.3d 351, 4947-49 (appellant waived any error based on collateral source evidence he first

introduced). Third, there was nothing improper about closing argument that repeats Krall's own

description of Republic as a "small corporation, three billion dollars" - as Defendants themselves

recognized by never objecting. Just as Defendants must live with their own trial strategy, they

must also live with the volunteered testimony of their own officers.

C. Defendants Invited Any Error in the Compensatory Damaae
Instruction and .Iurv Interroeatorv. (Assmts. Error 2 and 3)

Defendants' Assigttments of Error 2 and 3 assert for the first time, two years after trial,

I

that the trial court "erred" in failing to give a "tort reform" jury instruction and interrogatory on

" Defendants cite to Tr. 1764-1768 and 1775 as "the place in the record where" the error set forth
in Assmts. 2 and 3 "is indicated." (App.R. 16(A)(3).) Those transcript pages simply contain the
trial court reading the instruction and interrogatory to the jury_
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compensatory damages. Defendants' own proposed compensatory damage instruction and

interrogatories (R. 81, Instr. No. 21; R. 80, 'Rog 10) contained neither, and Defendants expressly

agreed that "there aren't any objections" to "the interrogatories and verdict forms." (Tr. at

1712.) For all of the reasons set forth supra, pp. 14-19, Defendants' claims are baseless. See,

also, Srail v. RIF Intl. Corp. (1998), 126 Ohio App.3d 689, 702, where this Court affirmed a

compensatory damage judgment in an age discrimination case; defendant "never requested

inten•ogatories" that would have differentiated the economic and non-economic elements of the

award and the court would not "join in a guessing game" as to the amount of non-economic

damages awarded.

Further, unlike S.H.Y., Inc. v. Garman, 3d Dist. No. 14-04-04, 2004-Ohio-7040 (Br. 11,

pp. 20-21), where the trial court permitted punitive damages in a breach of contract case upon a

finding "by the greater weight of the evidence that the defendant acted with fraud" (id., 945), the

punitive damage charge in this case (Tr. at 1767-69) contained the proper burden and description

of malice. Therefore, even if the error had not been invited, "plain error" would not apply. See

Goldfuss, 79 Ohio St.3d at 120-123 ("plain error" doctrine did not require reversal based on

charge that allowed recovery under negligence principles rather than willful or wanton

misconduct). Similarly, unlike the series of cases cited on page 23 (Br. II), this is not a case in

which the jury was instructed to apportion fault to non-parties (Calmes, Pever) or where the trial

court failed to provide an interrogatory on the contributory fault defense pled by the defendant

(Lockwood, Cook).

Finally, Defendants' complaints at pages 19-20 (Br. II) again seek a new trial based on

their own ill-conceived trial strategy. To wit:
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• Defendants complain that the trial court did not prevent what R.C.
2315.18(C) "forbids," but they never proposed instructions or
interrogatories incorporating R.C. 2315.18(C);

• Defendants complain that five exhibits representing net worth evidence for
each of the five Defendants should not have been considered by the jury,
but it was Defendants who insisted that the jury render five separate
punitive damage awards; and

• Defendants complain that the jury should not have been allowed to see the
evidence demonstrating the fabrication and alteration of documents, but it
was Defendants who offered the concocted paper trail to support Luri's
termination.

None justify reversal; all are waived.

D. The 1Yial Court Properly Denied Defendants' Post-.TudQment Request
for "Remittitur'° of the Punitive Damage Awards Through the
Aaplication of "Caps." (Assmt. Error 4)

Another hindsight change in Defendants' litigation strategy was their "remittitur"

argument that the trial court "must" retroactively apply the tort reform punitive damage cap in

R.C. 2315.21(D)(2)(a) to the judgment it entered on July 8, 2008. (R. 155, Defs.' Mot.

(7/22/08), pp. 18-22.) Defendants reassert that untimely claim here. (Br. II, pp. 23-30.) Even if

preserved and applicable (and it is neither), Defendants' discourse on how the cap might apply to

multiple defendants is purely hypothetical; the trial court never ruled on the issue.

1. Defendants waived and invited any error relatina to separate,
uncapped aunitive dama¢e awards.

Defendants had to know the very real possibility of a substantial punitive damage award

well before the trial began; Bowen conceded during his deposition that after this case was filed,

he altered and back-dated a document produced in discovery. (See R.38, Pl.'s Mot. (4/18/08).)

Yet as late as June 19, 2008, when Defendants filed their Amended Answer, the only punitive

damage limitation pled was that "[a]ny" award of punitive damages "would be unconstitutional

and violate due process." (R. 99, p. 7.)
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At trial, Defendants challenged Luri's punitive damages based on a federal employment

doctrine, not R.C. 2315.21 (Tr. 1523-24, 1526-27), and did not object when Luri's counsel

suggested in closing argument that the jury award "one percent" of $330 million "for every piece

of evidence that you found to have been fabricated in this case, manipulated in this case" and

"for each witness that sat in that chair and tried to mislead you" (Tr. at 1606). Nor did

Defendants argue R.C. 2315.21 to the court. Instead, they argued that the "single employer"

doctrine requiring joint and several liability for compensatory damages "cannot be applicable" to

punitive damages, and that punitive damages must be considered separately for each Defendant.

(Tr. at 1559-60, 1714_) The jury considered the evidence and arguments and returned the

separate punitive damage awards requested by Defendants on July 3; judgment was entered on

those awards on July 8. (R. 154 (JE).)

As Defendants note (Br. 11, p. 24), R.C. 2315.2 1 (D)(2)(a) plainly states that a court "shall

not enter judgment" that exceeds the caps set forth therein. A party seeking to invoke the

benefits of the statute must therefore necessarily do so before judgment is entered. Defendants

first invoked R.C. 2315.21(D)(2)(a) 14 days after judgment was entered. For the reasons set

forth supra, p_ 16, Defendants can and did waive any argument in this case that tort reform caps

in 2315.21(D)(2) apply to malicious violations of R.C. 4112.02(1).

In fact, Defendants had good reason not to plead or otherwise invoke R.C. 2315.21(D)(2)

in an action under R.C. Chapter 4112. "The Ohio Supreme Court observes the principle that

because the Ohio General Assembly knows how to apply a limit to the amount of punitive

damages available under a statutory claim, if the statute does not explicitly specify such a limit,

one should not be applied." Kramer Consultini, Inc. v. McCarthy (Mar. 8, 2006), S.D. Ohio No.

C2-02-116, 2006 WL 581244, at *8 (citations omitted) (declining to apply R.C. 2315.21 to a
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statutory claim). Defendants point to no provi,sion in R.C. Chapter 4122 that limiLs the punitive

damages available under R.C. 4112.99 to punish and deter employers who retaliate against

employees with actual malice. Because the statute creating the right contains its own remedy, it

is not subject to limiting provisions in other statutes, such as R.C. 2315.21. If the General

Assembly had intended to "cap" the punitive damages for the cause of action it created in R.C.

Chapter 4112, it knew how to do so.

2. Defendants' premature calculations are incorrect.

Finally, Defendants accuse Luri of "attempt[ing] to obfuscate" how caps would be

calculated (if timely sought in a tort action) by "[i]n effect * * * seek[ing] multiple punitivc-

damage verdicts" (Br. II, pp. 24, 25). It is not Luri who is trying to "obfuscate" what occurred

during the trial of this matter. It was Defendants who insisted on multiple punitive damage

verdicts; Defendants' dismay at the consequences of their litigation strategy provides no basis for

"aggregating" the individual awards.

If the caps statute applied and had been timely invoked, if there were any "caps"

calculation for this Court to review, and if that calculation declined to aggregate the punitive

awards, Defendants' claim that any such calculation would be incorrect is misplaced. The facts

of this case do not fall within any legislative concem about "multiple awards of * * * punitive

damages * * * that have no rational connection to the wrongful actions * * * of the tortfeasor."

(See Br. II, p. 26, quoting S.B. 80 §4(b)(ii).) As explained more fully infra, pp. 34-37, each

corporate Defendant retaliated against Luri, concocted false documents, and presented untruthful

testimony. The separate punitive damages are thus wholly consistent with the proper "focus" of

punitive damages - "what it will take to bring about the twin aims of punishment and deterrence

as to that defendant. Dardinger, 98 Ohio St.3d at 102 (emphasis added).
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Defendants repeatedly quote the first phrase of RC. 2315.21(D)(2)(a) ("two times the

amount of the compensatory damages awarded to the plaintiff ***") (Br. Il; pp. 25-27) while

omitting the last phrase: "* * * from that defendant, as determined pursuant to division (B)(2) or

(3) of this section." The statutory cross-references require determinations of compensatory

damages "recoverable * * * from each defendant" (R.C. 2315.21(B)(2), (3)), which is

sufficiently broad to account for joint and several compensatory awards while maintaining the

appropriate focus of punitive damages on "that defendant." Accord (emphasis added) R.C.

2315.21(C) (punitive damages are available only when "[t]he actions or omissions of that

defendant demonstrate malice * * *); R.C. 2315.21(D)(1) (the trier of fact "shall determine the

liability of any defendant" for punitive damages).' And contrary to Defendants' argument at

page 25, the clear statutory language capping each defendant's punitive damage awards is

consistent with Arbino v. Johnson & Johnson, 116 Ohio St.3d 468. See 986: "The statute [R.C.

2315.21(D)(2)(a)] limits punitive damages in tort actions to a maximum of two times the total

amount of compensatory damages awarded to a plaintiff per defendant.°1°

E. The Punitive Dama¢e Awards Are Constitutional. (Assmt. Error 5)

The touchstone of the Due Process analysis required under the United States Constitution

is whether a defendant "receive[s] fair notice not only of the conduct that will subject him to

' The authorities from other jurisdictions that Defendants invoke at pages 26-27 are inapposite;
each construe a statute with materially different language, and merely illustrate that the General
Assembly would have drafted R.C. 2315.21 differently had it wished to limit punitive damage
awards to a single aggregate amount.

10 Defendants' reliance on the definition of "employer" in R.C. 2315.21(A)(4) to support their
"aggregation" claim (Br. II, pp. 28-29) is equally misplaced. That definition uses the conjunctive
"or," not "and." See id. (an employer "includes * * * a parent, subsidiary, affiliate, division, or

department of the employer"). The statutory definition merely specifies the myriad of corporate
forms an employer may take; there is no textual support for aggregating punitive damage awards
against distinct corporate entities that independently commit malicious acts.
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punishment, but also of the severity of the penalty that a State may impose." Gore, 517 U.S. at

574. By arguing that "tort reform" caps clearly apply to actions under R.C. Chapter 4112,

Republic, Ohio 1, and Ohio Hauling necessarily concede that they each had fair notice of

punishment in an amount equal to at least $7 million (two times the $3.5 million compensatory

damages). But, as Judge McCafferty appropriately recognized, the egregious misconduct

uncovered in this action - including lying under oath and falsification of evidence - amply

supports a finding that the ratio of compensatory to punitive damages as to each Defendant "is

not so significant as to overturn the finding of the jury." (R. 226, JE (3/31/10).)

The guideposts that aid a court in determining whether a particular award deprives

violates Due Process, "should neither be treated as an analytical straitjacket nor deployed in the

expectation that they will `draw a bright line marking the limits of a constitutionally acceptable

punitive damages award." Zimmerman v. Direct Fed. Credit Union (C.A. 1, 2001), 262 F.3d 70,

81. Here, Judge McCafferty - after sitting through an eight-day trial and watching Defendants'

witnesses get caught time and again in fatally inconsistent stories - correctly determined that

each of the five separate punitive damage awards comported with all three guideposts (R. 226,

JE (3/3/10).)

1. The evidence of hiehiv reprehensible conduct by each
Defendant sunnorts their respective awards.

After the dismissal of Defendants' premature appeal, Judge McCafferty memorialized her

analysis of the "reprehensibility of each of the defendant's conduct" and explained that the

Barnes factors supported each of the punitive damage awards. (R. 226, JE (3/3/10).)

Predictably, Defendants are now dismissive of_the Barnes findings that they worked so hard to

avoid - see Br. II, pp. 32 and 33 - and continue to argue that none of the five reprehensibility

factors are present here; i.e., (1) "the harm arose from a transaction in the economic realm"; (2)
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"there is no evidence that Republic was indifferent to Luri's health or safety"; (3) Luri was not

financially vulnerable; (4) "[t]here was no evidence that Republic retaliated against any other

employee for engaging in protected conduct"; and (5) "there was no evidence that the alterations

to the memorandum [Exh. 35] harmed Luri at all." (Br. II, pp. 32-33.) This crabbed

interpretation of reprehensibility - the most important of the three guideposts - is contrary to

employment case law, Judge McCafferty's findings and the substantial evidence of record.

Because this case involves a violation of R.C. 4112.02(l), each of the five

reprehensibility factors must be construed in the context of intentional retaliation engaged in to

deter protected activity. Courts have recognized that the first factor (whether the harm arose

from "a transaction in the economic realm" or a physical trauma) presents a false choice in

employment cases - the harm inflicted by intentional discrimination or retaliation is "far more

than wounded pride and hurt feelings," Zimmerman, 262 F.3d at 82, and constitutes "a serious

affront to personal liberty." Zhang v. Am. Gem Seafoods, Inc. (C.A.9, 2003), 339 F.3d 1020,

1043." Similarly, consideration of whether a plaintiff is financially vulnerable (the third factor)

cannot be determined solely on the basis of the salary an employee received before he was

unlawfully terminated.'z Judge McCafferty's finding that Luri was financially vulnerable is

" See, also, Romano v. U-Haul lnternatl. (C.A.1, 2000), 233 F.3d 655, 673 (conduct
demonstrating a "blatant disregard of federally and state-mandated anti-discrimination laws" and
an "attempt[] to conceal this violation" is "more reprehensible than would appear in a case
involving economic harms only"); Merrick v. Paul Revere Life Ins. Co. (D.Nev.2008), 594
F.Supp.2d 1168, 1188 ("Defendants' lack of repentance, refusal to acknowledge responsibility,
attempts to hide their misconduet from discovery, and presentation of false and misleading
evidence to the jury all suggest a need for greater punishment and deterrence and add to the
sense that Defendants' conduct is highly reprehensible.").

" The third reprehensibility factor focuses on whether the plaintiff is financially vulnerable, not
(as suggested in Br. II, p. 32) whether the plaintiff is "targeted" because of financial
vulnerability. See Gore, 517 U.S. at 576 (infliction of economic injury "when the target is
financially vulnerable, can warrant a substantial penalty") (emphasis added). Accord Barnes,
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amply supported by Defendants' refusal to waive his covenant not to compete, and their

unsupported allegations of falsified expense reports - which unquestionably impacted his ability

to resume his career. See, e.g., Planned Parenthood of the Columbia/Willamette, Inc. v. Am.

Coalition of Life (C.A.9, 2005), 422 F.3d 949, 958-59 ("financially vulnerable" includes

physician whose livelihoods were threatened by misconduct of defendants). Moreover, Luri's

projected 2007 salary of $179,000 is a far cry from the high-level salaries that preclude a finding

of financial vulnerability. See Tr. at 1031-32; cf. Morgan v. New York Life Ins. Co. (C.A.6,

2009), 559 F.3d 425, 429, 443 (stating that "it would not be accurate to describe [the plaintiff] as

financially vulnerable" when he "eamed between $500,000 and $1,000,000 per year").

The fourth factor - whether the conduct involved repeated actions or was an isolated

incident - must also be analyzed within its evidentiary context. Courts have recognized that "a

substantial award of punitive damages" is appropriate against an employer who knew that its

"scurrilous course of conduct was unlawful" and "persisted in it." Zimmerman, 262 F.3d at 82.

See, also, Goldsmith v. Bagby Elevator Co., Inc. (C.A.11, 2008), 513 F.3d 1261, 1283 (evidence

of a"pattern" of retaliatory and discriminatory conduct further justified substantial punitive

damage award). As Judge McCafferty correctly recognized, Defendants' misconduct "evolved

over a period of time" (R. 226, JE (3/3/10)) - from a "Leaders of Tomorrow" program targeting

older employees, to instructions given to General Manager Gutwein to eliminate the positions of

four older employees in his division, to pressure put on Pascuzzi to sign a new memorandum

indicating it was solely his idea to be demoted and then lie under oath at trial about the

circumstances surrounding his "voluntary" demotion, to "counseling" that Defendants subjected

119 Ohio St.3d at 181, 1133 (describing the relevant inquiry as whether "the target had financial
vulnerability").
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Luri to in retaliation for his efforts to oppose age discrimination, to requests to employees to

create memoranda that include self-serving statements such as "there was no discussion of

termination," and similar activities. Judge McCafferty appropriately concluded that this

evolving course of conduct "was composed of repeated actions." (R. 226, JE (3/3/10).)

Finally, as Judge McCafferty recognized (see id.), the record is replete with evidence of

the fifth factor - "intentional malice, trickery, and deceit." Retaliation accomplished through a

"concocted" reorganization plan, Bogle v. McClure (C.A.11, 2003), 332 F.3d 1347, 1361, or a

"cover up in flagrant violation of Title VII," Lampley v. Onyx Acceptance Corp. (C.A.7, 2003),

340 F.3d 478, 486, is the very type of reprehensible conduct that does warrant a large punitive

damages award. That is what each corporate defendant did here.

Republic, and its Regional Vice President Krall, demonstrated a "top down" corporate

culture of intimidation and retaliation. Krall knew it was against the law to discriminate on the

basis of age and retaliate against those who opposed that discrimination. (Tr. at 363-64.)

Nevertheless, he provided "buy-in and approval" for an action plan that targeted older workers

for termination and helped to create a pretext for Luri's termination by initiating a spurious

"survey" of Cleveland Division employees. (Id. at 362, 370-71, 376, 383-86, 397, 573-74, 741-

43, 872-73, 887-88, 1217-18, 1221, 1228; Exh. 72.) There was also evidence that Krall

participated in the decision to terminate Luri for opposing age discrimination: Krall spoke with

Bowen about terminating Luri prior to Bowen's April 12, 2007 e-mail; Krall testified that the

real purpose of that e-mail was to copy Nichols "to make sure we're not missing anything here"

(emphasis added); Krall had Luri's termination meeting moved to accommodate his schedule;

and Krall was present when Bowen told Luri he was being fired because he "didn't fire Frank

Pascuzzi," and cut-off Luri when he attempted to challenge his termination. (Id. at 624, 1231-
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33.) Nichols confirmed that Luri was fired because he refused Bowen's staffing "directive." (Id.

at 730.) Republic's reprehensibility is also evident in its interference with Luri's attempt to

secure a comparable position with another company. (Id. at 625-26; Exh. 64.)

Ohio 1, through Area President Bowen, concocted a false paper trail to cover up the

retaliatory motive for Luri's termination. (Tr. at 370-71, 436, 456, 459-60, 462-63, 473, 580-85,

598-600, 608-09, 997-99, 726, 1124, 1217; Exhs. 1, 14, 17, 22.) Bowen also confirmed, in front

of both Krall and Luri, that Luri was being terminated because he refused to fire Frank Pascuzzi.

(Tr. at 624.) Bowen then tried to conceal his reprehensible conduct by: (1) backdating an

October 2006 memo, after supplementing it, to make it appear that Luri had performance issues

before he opposed age discrimination; (2) creating and backdating a handwritten set of notes

describing a non-existent visit to the Cleveland Division; (3) telling Marino in September 2007

to create a memorandum to support a false allegation that Luri falsified expense reports; and (4)

directing Area Controller Herman to create notes purporting to memorialize a non-existent

meeting between Bowen, Herman, and Pascuzzi in January 2007. (Tr. at 414-21, 438-47, 493-

94, 550, 779-88, 1351, 1384, 1470, 1484; Exhs. 15, 34, 35, 37, 39.) And when his reprehensible

conduct was exposed at trial, Bowen made up new stories, testifying to a conversation with Luri

on September 26, 2006 that never happened (Tr. at 423-28), asserting that Jonathan Sheets was

not telling the truth when he testified that Luri attended sales meetings (id. at 423-28, 1460-61,

1478-79, 1495-96), and proclaiming he had "no idea" why Herman wrote "at no time was

termination discussed for any employee" in notes Bowen told Herman to create (id. at 1484).

(After Herman confirmed he could not reconcile his-purported January 2007 notes with Bowen's

February 7, 2007 memorandum, Bowen adopted the new date, and claimed his notes were in

error (id. at 793, 1480-81).)
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Marino created and then supplemented (to make "more specific") a document that was used to

support the unfounded claim that Luri had falsified expense reports. (Tr. at 443-47, 978, 979;

Exh. 34A.) At trial, Marino attempted to support another baseless claim - that Luri violated

company policy by permitting Marino to rehire a driver with a positive drug test - by providing

false testimony that contradicted his prior deposition (Tr. at 997-1002), and falsely testified that

employees considered him to be the "acting general manager," that Luri only attended one sales

meeting, and that he was responsible for hiring and firing, union negotiations and attended all

sales meetings. (Id. at 930-36, 963.) Additionally, Ohio Hauling acted maliciously in pressuring

Pascuzzi to contradict his prior deposition testimony. (Id. at 1109-14.)

The lying under oath and falsification of evidence detailed above is precisely the kind of

misconduct that requires "punishment at the highest levels constitutionally pennissible."

Merrick, 594 F.Supp.2d at 1189. And the fact that Defendants to this day attempt to minimize

the extent of their efforts to mislead the court and jury, and continue to argue that Luri could not

have been harmed by "a single instance of poor judgment by one individual" after he was

terminated (Br. II, p. 34), simply confirms that the jury correctly determined that a substantial

punitive damage award would be required to deter future misconduct.

2. The sin¢le-diait ratios satisfy Due Process.

(a) "Ratios" are calculated separately for each Defendant.

Defendants' proportionality arguments (Br. II, pp. 34-38) rehash their misguided effort to

aggregate the individual punitive damage awards separately entered against each of them. For
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the reasons explained above, Defendants' aggregation approach wrongly conflates the separate

issues of liability for compensatory damages (which can be joint and several)" and liabitity for

punitive damages (which cannot), and ignores the manner in which this case was tried, including

the fact that Defendants: (1) requested the independent findings of actual malice and separate

punitive damage awards entered in this case, and (2) took the position at trial (correctly) that

single employer status is irrelevant to the issue of punitive damages.

But there is a more fundamental problem with Defendants' aggregation argument; their

respective rights under the Due Process Clause are personal, not collective. See State Farm Mut.

Auto. Ins. Co. v. Campbell (2003), 538 U.S. 408, 417 ("The Due Process Clause *** prohibits

the imposition of grossly excessive or arbitrary punishments on a tortfeasor."). Accordingly, a

proportionality review must be conducted in a manner which assures that the "precise award

***[is] based upon the facts and circumstances of the defendant's conduct and the harm to the

plaintiff_" Id. at 425 (emphasis added). This constitutional focus on the individual conduct of a

particular tortfeasor precludes aggregation of punitive damage awards in a "ratio" analysis.

Planned Parenthood, 422 F.3d at 960-62; see, also, Merrick, 594 F.Supp.2d at 1190 (same);

Fastenal Co. v. Crawford (E.D.Ky.2009), 609 F.Supp.2d 650, 660 n.3 (finding Planned

Parenthood persuasive). As Planned Parenthood explains, the aggregation of punitive damage

awards "fails to allow for the possibility that the reprehensibility of individual defendants can

* * * differ," "runs counter to the court's task of determining whether any or all of the

" The single employer doctrine is a form of joint and several liability. Armbruster v. Quinn
(C.A.6, 1983), 711 F.2d 1332, 1337 (explaining that the single employer doctrine makes "the
affiliated corporation * * * jointly responsible for the acts of the immediate employer"),
abrogated on other grounds by Arbaugh v. Y&H Corp. (2006), 546 U.S. 500.
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defendants had their due process rights violated," and impermissibly "shifts the focus away from

a particular defendant's conduct to the defendants' conduct en grosse."" Id. at 960.

The punitive damage awards challenged here results in the following ratios:

• Republic - $21.5 million/$3.5 million is a ratio of approximately 6:1;

• Ohio 1- $10.75 million/$3.5 million is a ratio of 3:1;

• Ohio Hauling - $10.75 millionl$3.5 million is a ratio of 3:1;

(See R. 226, JE (3/3/10).) Judge McCafferty correctly concluded that all of these ratios fall

comfortably within the range of "single digit" multipliers that "are more likely to comport with

due process, while still achieving the State's goals of deterrence and retribution." State Farna,

538 U.S. at 425. And they are well below the ratios in retaliation cases. See, e.g., Vandevender

v. Sheetz, Inc. (W.Va.1997), 490 S.E.2d 678, 691, 693 (while punitive damage award for

unlawful termination would be remitted to reflect a 5:1 ratio, the punitive damage award for

retaliation would not be remitted, notwithstanding a 15:1 ratio, where evidence on retaliation

claim "suggests a mean-spirited intent to punish" the plaintiff)."

16 To the extent that the unpublished trial court opinion in Farm Bureau Life Ins. Co. v. Am. Natl.

Ins. Co. (D.Utah Feb. 11, 2009), No. 2:03CV646, 2009 WL 361267, relied on by Defendants
holds otherwise, it should not be followed. Farm Bureau contains no analysis of the appropriate
method for calculating the ratio of compensatory to punitive damages in a multiple defendant
scenario; it merely proclaims that the award is excessive under the facts of that case and remits
the total punitive damage award to an amount equal to the total compensatory award.

15 Accord Lopez v. Aramark Uniform & Career Apparel, Inc. (N.D.Ohio 2006), 426 F.Supp.2d

914, 971 (ratios of 7:1 and 6:1 for plaintiffs subjected to sexual harassment and retaliation "were
within a single-digit ratio" and "a far cry from proportions that raise any judicial eyebrows");

Goldsmith, supra, 513 F.3d at 1283-1284 (upholding 9.1:1 ratio for retaliation where "there was

a substantial need for deterrence"); Jeffries v. Wal-Mart Stores, Inc. (C.A.6, 2001), 15 Fed.Appx.

252, 266 (approving 50:1 ratio in suit for race discrimination and retaliation and noting that a
high ratio may be justified "in cases in which the injury is hard to detect where the monetary
value of non-economic harm might have been difficult to determine").
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(b) Ratios in excess of 1:1 are constitutional when, as here,
the misconduct is eareaious and hard to detect.

Defendants' argument that a ratio of 1:1 generally is the constitutional maximum," as

well as their reliance on ratios contained in other cases involving what they consider to be

"substantial" compensatory damages, misconstrues the nature of the proportionality guidepost.

"[A] reviewing court should search for comparisons solely to determine whether a particular

defendant was given fair notice as to its potential liability for particular misconduct, not to

determine an acceptable range into which an award might fall." Zimmerman, 262 F.3d at 83;

see, also, Action Marine, Inc. v. Continental Carbon, Inc. (C.A.11, 2007), 481 F.3d 1302, 1319-

20 (declining "Continental's invitation to compare its actions with those of other defendants in

dissimilar contexts" and upholding $17.5 million punitive damage award where defendant

"continued its course of action and inaction undeterred by both the prospect and reality of

litigation" and demonstrated a "willingness to elude accountability"); Hargarter v. Provident

Life & Accident Ins. Co. (C.A.9, 2004), 373 F.3d 998, 1014 ("State Farm's 1:1 compensatory to

punitive damages ratio is not binding, no matter how factually similar the cases may be.").

Here, the proper focus is on whether Defendants had fair notice of the penalty for

retaliation, concealment, lying under oath and falsification of evidence - not on what other courts

did in other cases where those elements were not present. Lying underroath and manufacturing

evidence to conceal misconduct alone supports ratios of more than 8:1, even when the

compensatory damages are "substantial." See Merrick, 594 F.Supp.2d at 1190 (upholding ratio

`b Defendants' reliance on Exxon Shipping Co. v. Baker (2008), _ U.S. _, 128 S.Ct. 2605, is

misplaced. That case involved maritime law, not a constitutionally-based due process analysis,
and the defendant immediately accepted responsibility for the spill and promptly initiated
extensive clean-up actions. In fact, Exxon confirms that a 1:1 ratio would not be appropriate in

cases like this involving "malicious conduct" and misconduct that produces "low odds of

detection." Id. at 2633.
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of $24,000,000($2,932,751, or 8.18:1). For similar reasons, the other two primary authorities

Defendants rely on as comparators are inapposite.

In Morgan v. New York Life Ins. Co. (C.A.6, 2009), 559 F.3d 425, the court reviewed a

compensatory award of $6 million and a punitive damage award of $10 million following an

employer's termination of an older executive based on age. The Court ordered a remittitur to a

total award of $12 million based on an assumption that the harm was "merely economic,"" and

misconduct that was "minor," and "not so reprehensible as to justify a high punitive damage

award." There was no record of lying under oath and manufacturing evidence to conceal

I

misconduct. Irkewise, the malpractice insurer in Jurinko v. Medical Protective Co. (C.A.3,

2008), 305 Fed.Appx. 13 - which was found to have acted in bad faith by failing to offer its

policy limits in a settlement - engaged in conduct described by the Third Circuit as "egregious,

but not likely `particularly' egregious." (Br. II; p. 35, quoting Jurinko.) In this case, in contrast,

there is substantial evidence of "particularly" egregious conduct engaged in by each of the

Defendants in an attempt to cover up their unlawful retaliation.

(c) Comparable civil penalties.

Defendants' claim (Br. II, p. 38) that the "comparable civil penalties" guidepost requires

an inquiry into the "highest amount of punitive damages upheld on appeal * * * in a retaliatory

discharge case," is equally flawed. Dardinger examined punitive damage awards in other cases

only after concluding that there was no relevant statute to reference. 98 Ohio St.3d at 101. Here,

however, Defendants' own "tort reform" theory confirms that an award of at least $7 million per

corporate Defendant complies with Due Process. Accord Safeshred, Inc_ v. Martinez

" The Court's assumption (559 F.3d at 441) is questionable. Compare Zimmerman, 262 F.3d at

82; Zhang, 339 F.3d at 12043; and Romano, 288 F.3d at 673.
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(Tex_Ct.App.2010), _ S.W.3d , 2010 WL 1633025, at *11 ("Numerous federal courts have

held that `a punitive damages award that comports with a statutory cap provides strong evidence

that a defendant's due process rights have not been violated"'), quoting Romano v. U-Haul

Internatl. (C.A.1, 2000), 233 F.3d 655, 673.

Courts that have thoughtfully analyzed Gore and its progeny remain mindful of the

principle that °[a] punitive damages award must remain of sufficient size to achieve the twin

purposes of punishment and deterrence." Modern Mgmt. Co. v. Wilson (D.C. 2010), _ A.2d _,

2010 WL 2194436, at *15, quoting Saunders v. Branch Banking & Trust Co. of Va. (C.A.4,

2008), 526 F.3d 142, 154. In this case, Defendants' "attempted use of ratios exemplifies why the

determination of punitive damages is not a mathematical process." Wightman, 86 Ohio St.3d at

438. As Krall blurted out on cross-examination, Republic is a"$3 billion" corporation. (Tr. at

362.) And Defendants' litigation strategy reflected a corporate attitude that clearly failed to

recognize "that a civilized society govemed by rules of law" cannot tolerate "the act of altering

and destroying records to avoid liability." Moskovitz v. Mt. Sinai Med. Ctr. ( 1994), 69 Ohio

St.3d 638, 651. The jury correctly determined that substantial punitive damage awards would be

required to deter future misconduct.

F. The PII Award is Correct. (Assmt. Error 6)

Defendants' argument that PJI was not awardable absent a determination of "future

damages" (Br. 11, p. 39) ignores that the error, if any, was invited. The "agreed upon" jury

interrogatories "did not separate past and future damages" (R. 199, JE (9/28/08)). Because

Defendants' own trial strategy precludes the identification of any particular amount of PJI

awarded for "future damages," they cannot show that the trial court abused its discretion in

awarding PJI as to the entire amount. See Srail, 126 Ohio App.3d at 702; cf. Julian v. Creekside
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Health Ctr., 7th Dist. No. 03MA21, 2004-Ohio-3197, at 41110 7-1 7 ( affirming PJI where

undifferentiated damage award included future losses).

VI. CONCLUSION

The judgment of the trial court should be affirmed.

Respectfully submitted,
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N.B. This entry is an announcement of the court's decision. See App.R. 22(B) and
26(A); Loc.App.R. 22. This decision will be journalized and will become the judgment
and order of the court pursuant to App.R. 22(C) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10) days of the
announcement of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court's announcement
of decision by the clerk per App.R. 22(C). See, also, S.Ct. Prac.R. II, Section 2(A)(1).
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MARY EILEEN HILBANE, P.J.,:

Appellants, Republic Services, Inc. ("Republid'), Republic Services of Ohio

Hauling, LLC ("Ohio Hauling"), Republic Services of Ohio I, LLC ("Ohio I"), Jim

Bowen ("Bowen"), and Ron Krall ("Krall") (collectively known as "appellants"),

appeal the July 3, 2008 jury verdict in favor of Ronald Luri ("appellee"), with

respect to his retaliation claim stemming from his unlawful termination under

R.C. 4112.02(I). The jury awarded Luri 3.5 million dollars in compensatory

damages and approximately 43 million dollars in punitive damages.

Appellants argue that the trial court erred by denying their motion for

judgment notwithstanding the verdict and their motion for new trial. Appellants

claim that the trial court erred in failing to reduce allegedly excessive

compensatory and punitive damages awards. Finally, appellants argue that the

trial court erred in awarding excessive attorneys' fees and in granting

prejudgment interest. Appellants' six assignments of error focus solely on the

trial court's rulings on posttrial motions.

Because appellants prematurely filed their notice of appeal, thereby

depriving the trial court of its stated intention to issue a final judgment entry

supplementing its reasons for denying appellants' motion for new trial or in the

alternative for remittitur, we dismiss the instant appeal for lack of a final

appealable order under R.C. 2505.02 and Civ.R. 54.

I
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Procedural History

On August 17, 2007, Luri filed the instant lawsuit alleging that he was

retaliatorily discharged under R.C. 4112.02(I) after refusing to terminate his

three oldest employees. In his complaint, Luri also alleged that appellants

discriminated against him because of his age in violation ofboth R.C. 4112.14(A)

and Ohio public policy.

On June 24, 2008, a jury trial commenced on Luri's retaliation claim. At

trial, Luri proved that after he refused to fire the three targeted employees on

the basis of their age, his supervisors retaliated against him for engaging in

protected activity under Ohio's Civil Rights statute, R.C. 4112, et seq., that such

retaliation eventually led to his unlawful termination, and that his supervisors

attempted to justify their nefarious activity by fabricating evidence and

backdating documents in order to create a sham "paper trail" justifying Luri's

unlawful termination.

On July 3, 2008, a jury found in favor of Luri.

On July 8, 2008, the trial court entered judgment in Luri's favor.

On July 22, 2008, appellants Sled a motion for judgment notwithstanding

the verdict, and a motion for new trial or in the alternative for remittitur,

alleging that the punitive damage awards against them violated their right to

due process.
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On September 17, 2008, the trial court faxed an entry to all counsel

denying appellants' motion for new trial or in the alternative for remittitur.

On September 18, 2008, the trial court journalized its entry denying the

motion for new trial or in the alternative for remittitur without opinion.

On September 19, 2008, the trial court convened a hearing on pending

posttrial motions. During this hearing, appellee's counsel, as the prevailing

party in accordance with Civ.R. 52 and Loc.R. 19, provided the trial court with

a proposed supplemental journal entry to accompany its earlier ruling,

augmenting the court's September 18, 2008 entry denying the motion for new

trial or in the alternative for remittitur, to include an analysis of the due process

"guideposts" elucidated in BMW of N. Am. v. Gore (1996), 517 U.S. 559, 116 S.Ct.

1589, 134 L.Ed.2d 809, based upon the Ohio Supreme Court's recent

pronouncements in Barnes v. Univ. Hosps. of Cleveland, 119 Ohio St.3d 173,

2008-Ohio-3344, 893 N.E.2d 142. (Tr. 1849.)

In Barnes, the Ohio Supreme Court held, inter alia, that trial courts are

required to analyze a jury's punitive damage award under BMWof N. Am. when

it stated:

"This discretionary appeal was accepted on the issues of
whether * * * the trial court is required to analyze the jury's
punitive daxnage award under BMW of N. Am., ***. We
answer yes ***." Barnes at 174.
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Appellants' counsel professed that they never received the court's facsimile

denying their motions, yet the court produced a copy of its confirmation sheet

faxing the entry to appellants' counsel. During the hearing, appellants' counsel

inquired of the court regarding its denial of appellants' motion for new trial or

in the alternative for remittitur:

"[Counsel for appellants]:

But I take it Your Honor did not consider the Barnes case in
making that deterxnination?

The Court:

Well, no. You're speculating what I did consider and I think
what counsel's asking the Court to do is provide a little bit
more edification pursuant to the Barnes case. I considered
every case that was cited within that.

*^*

So I basically just ruled on the motions, but I think it is
always helpful if the prevailing party wants to submit a
more detailed entry for the trial court to look at. That way,
I can look through it and see which the Court agrees with
and maybe that would provide you the edification you seek.

I

I read them all and I took them all into consideration and I
wanted to have them ruled on before today's hearing so that
you would know that.

So rather than have you come back in a couple of years,
should you be appealing this case, and provide edification

I
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on a case that's not as fresh in my mind, would I mind
looking at this? I don't have any issue with that.

I
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[Counsel for appellants]:

Thank you, your honor. Thank you." (Tr. 1852-1853.)

At the conclusion of the hearing, pursuant to appellants' request, the trial

court granted appellants a two-week extension or until October 3, 2008, within

which to provide an alternative proposed supplemental entry or an opportunity

to respond to appellee's proposed supplemental entry.

On September 22, 2008, the trial court memorialized the hearing in the

following journal entry, which states in pertinent part:

"Hearing held September 19, 2008 on P1 Ronald Luri's
Application for Attorney's Fees and Motion to Tax Costs
pursuant to Rule 54 and Pl Ronald Luri's Motion for
Prejudgment Interest. On a previous date, court ruled upon
defendants' motion for new trial or in the alternative for
remittitur [sic]. Plaintiff, the prevailing party, pursuant to
Ohio Rule of Civil Procedure 52, and Local Rule 19,
submitted proposed findings to the Court. Defendants'
counsel requested until October 3, 2008, to submit proposed
findings, without objection. Request granted. Upon receipt
of said findings, Court shall incorporate a set of findings into
the record as set forth in the above referenced procedural
rules * * * 9/22/08 notice issued." (Emphasis added.)

On September 25, 2008, the trial court journalized an entry granting

appellee's motion for attorneys' fees, motion for prejudgment interest, and

motion to tax costs without opinion.
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On October 1, 2008, instead of presenting the trial court with a

supplemental journal entry containing its own proposed findings, appellants

filed their notice of appeal. In their brief, appellants argue, inter alia, that the

trial court's September 22, 2008 entry was made in error because the trial court

did not expressly conduct the Barnes analysis in the record, despite the fact that

appellants were fully apprised of the trial court's intent to do so based upon their

involvement at the posttrial motion hearing.

On October 2, 2008, appellants filed an "opposition" to appellee's proposed

supplemental journal entry in common pleas court, arguing, inter alia, that their

appeal divested the trial court of jurisdiction from placing its findings in the

record. This argument contains incorrect statements of fact, given appellants'

prior agreement at the September 19, 2008 hearing that they would submit their

own proposed entry to the court by October 3, 2008, pursuant to Civ.R. 52 and

Loc.R. 19, so the court could finalize ruling on all posttrial motions. The trial

court's subsequent journal entry states explicitly that it will conclude its ruling

on posttrial motions when it states:

"Defendants' counsel requested until October 3, 2008, to
submit proposed findings, without objection. Request
granted. Upon receipt of said findings, Court shall
incorporate a set of findings into the record." See, 9/22/09

journal entry, supra.

I
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On November 5, 2008, appellee filed a motion to dismiss, or in the

alternative for limited remand. Appellee argues that the trial court's September

22, 2008 posttrial order expressly states the trial court's intent to finalize ruling

on appellant's motion for new trial or in the alternative for remittitur. We agree.

On November 18, 2008, appellants filed a brief in opposition to appellee's

motion to dismiss the instant appeal in this court. Appellants refer to the trial

court's September 19, 2008 hearing and the trial court's September 22, 2008

journal entry, arguing that "[a]mong the trial court's errors was its failure to

heed the Ohio Supreme Court's recent decision inBdrnes [supra], which requires

trial courts to explain their reasoning for upholding punitive damages in the face

of constitutional challenges." Based upon the above-cited exchange between the

court and appellants' counsel in which the trial court stated that it considered

Barnes, the trial court's subsequent entry stating its intention to provide a

written Barnes analysis at the parties' joint request, and finally, the trial court's

acquiescence to appellants' request for a two-week extension to provide the court

with its own proposed supplemental entry for the court's consideration in the

final judgment entry, we find this argument to be disingenuous at best.

Analysis

When an order contemplates further action, and the judge does not certify

any part of the order as final under Civ.R. 54(B), it is not final under R.C.



E

N

I

0

!

-8-

2505.02. See Nwabara u. Willacy, Cuyahoga App. Nos. 79416 and 79717, 2002-

Ohio-1279, at 4, citing Vanest u. Pillsbury Co. (1997), 124 Ohio App.3d 525, 534,

706 N.E.2d 825, 831_

A review of the record indicates that appellants deprived the trial court of

the opportunity to issue a final order by prematurely filing the instant appeal.

The trial court's September 22, 2008 journal entry granted appellants' request

to supplement the trial court's findings regarding its previous entry denying the

motion for new trial or for remittitur by October 3, 2008. Instead of doing so,

appellants prematurely filed their notice of appeal on October 1, 2008, arguing

solely that the trial court erred in ruling on posttrial motions, despite the fact

that appellants were engaged with the trial court in clarifying, and ruling on,

those same motions.

In their brief in opposition to appellee's motion to dismiss, appellants

argue they were concerned about the losing their 30 days within which to file an

appeal under App.R. 4(A), because under App.R. 4(B)(2),' the trial court's

September 25, 2008 order on the posttrial motions for attorneys' fees,

prejudgment interest, and the motion to tax costs decided "all remaining post-

trial motions." Inexplicably, appellants argue that no party requested findings

'App.R. 4(B)(2), provides: "In a civil case ***, if a party files a timely motion
for * a new trial under Civ.R. 59(B), * * * the time for filing a notice of appeal
begins to run as to all parties when the order disposing of the motion is entered."
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of fact and conclusions of law under Civ.R. 52, and as a consequence, the tolling

provision within App.R. 4(B)(2) is inapplicable. We find this argument

unavailing, given appellants' own request for an extension to provide a

supplemental journal entry on the September 22, 2008 orders, which were

clearly not yet final based upon the record cited above.

Under App.R. 4(A), a party has 30 days to appeal a final judgment- In a

civil case, however, when certain postjudgment motions are filed, the time for

filing a notice of appeal does not begin to run until the order disposing of all

postjudgment motions is entered. App.R_ 4(B)(2). One type of postjudgment

motion that tolls the time for appeal is a motion for findings of fact and

conclusions of law under Civ.R. 52. The parties invoked Loc.R. 19 and Civ.R. 52

on the record. Both rules allow the prevailing party in a civil action to request

findings of fact and conclusions of law. As the trial court and appellee's counsel

stated at the September 19, 2008 hearing:

"The Court:

"I was actually going to say that the prevailing party would
have the ability to present the Court with a more detailed
entry and that's what you're doing here today?

[Counsel for appellee]:

I believe that's right your Honor, yes. Yes, your honor. It's

our -

I
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The Court:

You're citing Rule 19 for some reason I thought it was
another Rule of Civil Procedure in our court. Is that maybe -

[Counsel for appellee]:

Local rule 19.

The Court:

Oh. Local rule. (Tr. 1850).

***

The Court:

I was going to ask you, in my mind it's somewhere in the 50s,
maybe 52, I think, that says that ***. (Tr. 1855.)

***

[Counsel for appellee]:

Your Honor, pursuant to that rule [Civ.R. 52], it's my
understanding that the Defendants have an opportunity to
submit their own journal entry to you as well or comment on
ours. So perhaps we could set a time frame for you to do so
before you provide us that edification.

The Court:

How much time would you like, Counsels?

[Counsel for appellants]:

Your Honor, two weeks, please.
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The Court:

Okay. No problem. I'11 hold it. (Tr. 1856-1857.)

Based upon the statements of appellants' counsel at tr. 1855-1857, their

arguments about the propriety of App.R. 4(B)(2) are misplaced, and clearly

belied by the record.

The September 22, 2008 order obviously contemplates further action; it is

not final under R.C. 2505.02. The trial judge did not include any language

certifying any part of the order as final under Civ.R. 54(B) and was deprived of

including such findings in the record when appellants brought the instant

appeal. The parties were in the midst of arguing posttrial motions when

appellants sought an extension to provide a proposed supplemental entry

clarifying one of those motions. Instead of so doing, appellants prematurely filed

the instant appeal. We therefore dismiss the appeal for lack of a final

appealable order. Appellee's motion to dismiss is granted.

Appeal dismissed.
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It is ordered that appellee recover from appellants costs herein taxed.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

MARY EILEEN KILBANE, PRESIDING JUDGE

MELODY J. STEWART, J., and
MARY J. BOYLE, J., CONCUR.
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ASSIGNMENTS OF ERROR PRESENTED FOR REVIEW

I

m

t. The trial court erred in denying the appellants' motion for judgment
notwithstanding the verdict. (9/r8Jo8 Journal Entry.)

2. The trial court erred in failing to bifurcate the trial between liability for
compensatory damages and liability for punitive damages. (6/03/08 Journal
Entry.)

3.

4-

5-

The trial court erred in failing to reduce the excessive compensatory-damages
award. (9/18/o8 Journal Entry.)

The trial court erred in failing to reduce the excessive punitive-damages award.
(9/18/o8 Journal Entry.)

The trial court erred in doubling the attorney-fee award. (9/25/o8 Journal
Entry.)

6. The trial court erred in awarding prejudgment interest. (9/25/08 Journal Entry.)

STATEMENT OF ISSUES PRESENTED FOR REVIEW

m

r. To prevail on his claim under R.C. 4112.02(I), plaintiff Ronald Luri had to
prove that he would not have been terminated but for the defendants'
retaliation. Luri was warned that he would be fired if he did not perform
his managerial duties, and he committed to performing those duties, but
he concededly failed to do so. Did the trial court err in denying the
defendants' motion for judgment notwithstanding the verdict?
(Assignment Of Error No. t.)

2. Only conduct causing injury can give rise to punitive damages under
R.C. 2315.21. Luri sought punitive damages based upon conduct that did not
cause injury and otherwise failed to prove actual malice by clear and convincing
evidence. Did the trial court err in denying the defendants' motion for judgment
notwithstanding the verdict as to punitive damages? (Assignment Of Error
No.1.)

3-

4-

R.C. 2315.21 prohibits an award of punitive damages against an individual
exceeding twice the individual's net worth when the tort was committed. Luri
failed to introduce evidence of the net worth of defendants Ronald Krall and Jim
Bowen. Did the trial court err in denying their motion for judgment
notwithstanding the verdict as to punitive damages? (Assignment Of Error
No. 1.)

R.C. 2315.21 requires the trial court to bifurcate the trial of liability and
compensatory damages from the trial of punitive damages upon the motion of
any party, and any judgment rendered avithout doing so is void. The defendants
moved to bifurcate - and Luri agreed - but the trial court refused to do so. As a
result, prejudicial information concerning Republic Services, Inc.'s $3 billion net

-1-
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worth infected the jury's determination of liability and compensatory damages.
Are the defendants entitled to a new trial? (Assignment Of Error No. 2.)

5. The evidence at trial could not support a compensatory-damages verdict
exceeding $940,000, yet the jury awarded $3.5 million in compensatory
damages. Did the trial court err in not reducing this amount? (Assignment Of
Error No. 3.)

6. When a compensatory-damages award is substantial, due process limits a
punitive-damages award to the amount of compensatory damages, if not less.
And under Ohio law, a trial court lacks jurisdiction to enter a judgment for
punitive damages in excess of two times compensatory damages. The jury
awarded $43 million in punitive damages, nearly 46 times the maximum
supportable compensatory-damages award. Did the trial court err in failing to
analyze and reduce the punitive-damages verdicts? (Assignment Of Error
No. 4.)

7. Attorneys' fees in the amount of the lodestar are presumed to be reasonable.
Lurt's counsel asked for additional attorneys' fees based upon considerations that
are already factored into the lodestar. Did the trial court err in awarding
attorneys' fees that were double the lodestar? (Assignment Of Error No. 5.)

8. A trial court may not award prejudgment interest on future damages. Luri did
not ask the jury to distinguish between past and future damages. Did the trial
court err in awarding prejudgment interest on the entire compensatory-damages
award? (Assignment Of Error No. 6.)

STATEMENT OF THE CASE

On August 17, 2oo7, appellee Ronald Luri filed a complaint against defendant

Republic Services, Inc. and two of its subsidiaries, Republic Services of Ohio, LLC,

Republic Services of Ohio Hauling, LLC, and two of his superiors, Ronald Krall and Jim

Bowen (collectively, "Republic"), alleging retaliatory discharge in violation of

R.C. 4112.02(I).' (Complaint.) On May 28, 2008, Republic moved to bifurcate the trial

under the mandatory bifurcation provision of R.C. 2315.21(B)(1) and also under

Civ.R. 42(B), and Luri agreed. (5/28/o8 Defendants' Motion to Bifurcate Trial;

5/29/o8 Plaintiffs Response to Defendants' Motion to Bifurcate Trial.2) But the trial

1 Luri's other claims were dismissed prior to trial.

2 Record excerpts and unreported cases are reproduced in separate appendices.

I
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SIATE OF OHIO ) MAY IERM, A.D.., 2008

) SS:
COUNTY OF CUYAHOGA ) TO-WIT: JuLV 3, 2008

RONALD LURI

Plaintifl

vs_

REPUBLIC SERVICES, et aL

Defendants

CIVIL ACTION

CASE NO. CV-633043

VERDICT

(FOR PLAINTIFP)

Compensatory Damages

We, the Jury in this case, being duly impaneled and swotn, upon the concurrence of the
undersigned Jurors, being not less than thrce-fomths of the whole number thereof, do find foi
plaintiff RONALD LURI in the sum of $ 6p0 o00. ao and agalnst the Defendant(s),
as compensatory damages on plaintiffs wtafmfion claim, as decided in Inten°ogatory #3.

I. 'u
FoxFarnrUFOaewoMATv

a.^.=^ 4. ^P3.
'^4-

\ Q^

^^.
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STATE OF OHIO )
) ss:

COiJNTY OF CUYAHOGA )

RONALD LURI

Plaintiff

vs..

REPUBLIC SERVICES, et a1.

Defendants

Punitfve Damages

MAY TERM, AD, 2008

10-WIT: JULY 3 , 2008

CIVIL ACTION

CASE NO. CV-633043

VERDICT

(FOR PLAINTIFF)

We, the Jmy in this case, being duly impaneled and swotn, upon the concuirence of'the
undersigned Jurors, being not less thanthree-fourths of the whole number thereof, having found for
plaintiff RONALD LURI and against defendant REPUBLIC SERVICES, INC., and having
awarded plaintiff compensatory damages on his retaliation claim, further find that defendant
REPUBLIC SERVICES, INC. is liable to plaintifffor punitive dantages and award to piaintiffthe
additional sum of $ 2 t4 soo,ooo.aa , as decided in Interrogatory #6(a)..

3,

VV

2, i^ ^^?uha- ^a ^ ^
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STATE OF OHIO )
) ss:

COUNTY OF CUYAHOGA )

RONALD LURI

Plaintiff

vs.

REPUBLIC SERVICES, et aL

Defendants

Punitive Damages

MAY TERM, A.D_, 2008

IO-WIT: hn.Y 3 , 2008

CIVIL ACTION

CASE NO. CV-633043

VERDICT

(FOR PLAINTIFF)

We, the Jury in this case, being duly impaneled and sworn, upon the concurrence of the
undetsigned Jurors, being not less than three-foucths of'thewhole numberthereof; having foundfor
plaintiff RONALD LURI and against defendant REPUBLIC SERVICES OF OHIO I, LLC, and
having awarded plaintiffcompensatory damages on his retaiiation claim, finther find that defendant
REPUBLIC SERVICES OF OHIO I, LLC is liable to plaintiff for punitive damages, and awazd to
plaintiff the additipnal sum of $ /o, 73 ^O oo o. oo , as decided in Interrogatory #6(b)...

s.
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STATE OF OHIO ) MAY TERM, A..D.., 2008
) ss:

COUNTY OF CUYAHOGA )

RONALD LURI

Plaintiff

vs

REPUBLIC SERVICES, et al

Defendants

TO-WIT: JULY 3 , 2008

CIVIL ACTION

CASE NO_ CV-633043

VERDICT

(FOR PZAINTIFF7

Punitive Damages

We, the Jury in this case, being duly impaneled and swoin, upon the concutrence of'the
undersignedJurors, being notless thanthree-foutths ofthe whole numbertlrereof, having foundfor
plaintiff RONALD LURI and against defendant REPUBLIC SERVICES OF OHIO HAULING,
LLC, and having awarded ptaintiffcompensatoiy damages on his retaliation claim, fmther find that
defendant.REPUBLIC SERVICES OF OHIO HAULING, LLC is liable to plaintiff for punitive
damages, and award. to plaintiff the additional sum of $ /a 750 aoo. ao as decided in
Interrngatory #6(c).

2L.

8.
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I STAIEOFOIIIO ) MAYTERM,A.D,2008
) Ss:

COUNTY OF CUYAHOGA. ) TO-WIT: JULY 3 , 2008

I

m RONALD LURI )

)
CIVII. ACIION

Plainflff )
)

CASE NO. CV-633043

vs. )

^;
REPUBLIC SERVICES, et al. ) VERDICT.

)
Defendants ) (FOR PLAINTIFF)

L

n

Punitive Damages

We, the Jnty in this case, being duly impaneled and swom, upon the concurrence of the
undelsigned Imnrs, being not less than three-fourths of the whole number thereof; havingfound fox
plaintiff RONALD LURI and against defendant JAMES BOWEN, and having awarded plaintiff
compensatoty damages on his retatiation claim, fiuther find that defendant JAMES BOWEN is
liable to plaintiff for punitive, damages, and award to plaintiff the additional sum of
$ 2Sy 205; Oo , as decided in Intenogatory #6(d).
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STATE OF OHIO )
) SS:

COUNTY OF CUYAHOGA )

RONALD LURI

Plaintiff

vs.

REPUBLIC SERVICES, et al

Defendants

Punitive Damages

MAY IERM, A.D., 2008

TO-WIT: JuLY -3 , 2U08

CIVIL ACTION

CASE NO- CV-633043

VERDICT

(FOR PLAItVTIFF)

We, the Jury in this case, being duly impaneled and sworn, upon the concuirence ofthe
undersignedJuxors, being not less than three-fourths of'th.e whole numberthereof, having found for•
plaintiff RONALD LURI and against defendant RON KRALL, and having awaazded plaintiff'
compensatory damages on his retaliation claim, further find that defendant RON KRALL is liable
to plaintiff for punitive damages, and award to plaintiff the additional sum of'
$ 13. 39'f.oo , as decided in Interrogatory #6(e)..
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STAIE OF OHIO )
)SS:

COUNTY OF CUYAHOGA )

RONALD LURI

Plaintiff

vs.

REPUBLIC SERVICES, et aL

Defendants

MAY TERM, A-D., 2008

Attorneys' Fees

We, the Jury in this case, being duly impaaeted and swoin, upon the concucrence of the
undersigned Jurors, beingnotless thanthrea-foatths ofthe whole numbei thereof;having found by

clear and convincing evidence thatplaintiff'RONALD LURI is entitled to punitive damages against

defendant REPUBLIC SERVICES, INC_ and/or REPUBLIC SERVICES OF OHIO I, LLC and/or
REPUBLIC SERVICES OF OHIO HA[7IING, LLC and/or JAMES BOWEN and/or RONALD
KRALL on plaintiff's retaliation claim, further find that:

(a) Republic Setvices, Inc_
(b) Republic Services of Ohio I, I.LC
(c) lrf Republic Services of Ohio Hauling, LLC

(d) James Bowen
(e) ^Ron I{rall

(*) ARE
,/s

liable for payment of plaintifl's attomeys' fees, as decided in Interrogatoiy #7.

(*) INSERT IN INK: "ARE / IS" or "ARE f IS NOT"

3

5
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STATE OF OHIO )
) Ss:

COUNTY OF CUYAHOGA )

RONALD LURI

Plaintiff

vs_

REPUBLIC SERVICES, INC., et al.

Defendants

MAY TERM, A D.., 2008

TO-WIT: Jui.Y 3 , 2008

CASE NO. CV-07-633043

1. Do you find that plaintiff has proven by a preponderance of the evidence that

defendant(s) unlawfully retaliated against him?

CIiECK ONE: ^YES q NO

Each juror who agtees in the above areswer sign his/her name_

f7z.a I yC

^1lU

(A minimum of six jurors must concur with the answer to this Interrogatory)

Ifthe answer ofsix or more jurors to Interrogatory #1 is `YES, °
• move to Interrogatory #2.

If the answer of six or more jurors to Interrogatory #1 is 'IIO,
• do not answer the remaining Interrogatoriesj
• sign the General Verdict in favor of defendants, and
• report to the Caurt thatyoaz have completed yoaa deliber-

ations.
Ifsizjurors cannot agree on an answer to Intenogatory #I, report this to

the Coun.



2. Which defendants do you find by a ptepondetance of the evidence have unlawfully
retaliaied against the plaintiff?

CHECK ALL THAT APPLY:

m
^ Republic Seivices, Inc.

^ Republic Services of Ohio I, LLC

I

I

l^]

2(

Republic Services of Ohio Hauling, LLC

Jim Bowen

10/ Ronald Krall

_ FO MAN/FORtiWOMAN

3.

(A minimum of six jwors must concur with the answer to this Interrogatory)

Ptease proceed to Interrogatory #3_

I

I

Ifsixfwors cannot agree on an answer to Interogatoyy #Z,
report this to the Court
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3. If your answer to Interrogatory #1 is "YES," state the amount of compensatory
damages to be awatded to the plaintiff on his retaliation claim.

STATE YOUR ANSWER IN FIGURES IN INK:

$ a^y5003000,40

Each jraor who agrees in the above answer sign his/her name.

(A mininrum of six jurbrs must concur with the answer to thir Interrogatory)

Then sign the General Verdict form relating to Compensatory Damages
in favor of plaintijfand proceed to Interrogatory #4.

Ifsixjurors cannot agree on an answer to Interrogatory #3,
report this to the Court.

-3-
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4 If your answer to Intetrogatory 41 is "YES" and you have awarded compensatory
damages to plaintiff on bis retaliation claim in Intenogatory #3, do you find by clear and
convincing evidence that any of the defendant(s) acted with actual malice toward the plaintifl?

ONLY THOSE JURORS ANSWERING "YES" TO INTERROGATORY #1 AND
AWARDING DAMAGES IN INTERROGATORY #3 MAY ANSWER THIS
QUESTION.

CHECK ONE: Q YES q NO

Each juror who agrees in the above answer sign his/her name.

5. -`'^L(pn,icoy 6 3

7.)kMk,

(A minimum of sixjurors must concur with the anawer to this Inten ogatoty)

If the answer of'six or more jurors to Interrogatory #4 is "YES, "

• proceed to Interrogatory #5.

If the answer ofsix or more jurors to Interrogatory #4 is WO °
• do not answer Interrogatory #5;
• sign the General Verdicts in favor of each and all

defendants with respect to Punitive Damages;
• then conclude your detiberations.

If sixjurors cannot agree on an answer to Interrogatory #4, report this to
the Court.

-4-



m 5.. Ifyour answer to Intetrogatory#4 is "YES," which defendants do you findbyclearand
convincing evidence acted with actual malice as defined by this Court's instcuctions?

CHECK ALL THAT APPLY:

(a) lY Republic Services, Inc.
(b) Ld Republic Services of Obio I, LLC

(c) Of,^/ Republic Services of Ohio Hauling, LLC

(d) l^! Jim Bowen
(e) Ronald Kiall

m

u

m

m

I

I

FO RMANl60REWOMAA7

3.

(A minimum of six jurors must concur with the answer to this Interrogatory)

Ifyour answei, toInterrogatory #5(a) does notawardpunittve damages to plaintifJ, frll out verdict
form in favor of defendant Republic Services, Inc againstplaintiJJ`

If your answer to Interrogatory #5(b) does not award punitive damages to plaintifj; fill out verdict
form in favor of defendant Republic Services of Ohio I, LLC againstplaintiff

If your answer to Interrogatory #5(c) does not awardpunitive damages to plaintiff,fillout verdict
form in favor ofdefendant Republic Services of Ohio Hauling, LLC againat plaint:ff

Ifyour answer to Interrogatory #5(d) does not awardpunitive damages to plaint ff' fill out verdict
for m in favor of defendant James Bowen against plaintiff

If your answer to Interrogatory #5(e) does not award punitive damages to plaintiff, fill out verdict
form in favor of defendant Ron Krall against plaintif f

If' your answer to Interrogatory #5(a), 5(b), 5(c), 5(d) and/or 5(e) is yes, please proceed to
Interrogatory #6.

If six jurors cannot agree on an answer to Interrogatory #5,
report this to the Court

-5-



If yow answer` to Interrogatory #6(d) includes an amount of damages to awardplaintij'f, against
defendant James Bowen, sign vetdictform for putettive damages, against defendantJames Bowen
and for plaintiff.

If yoiv answer to Interrogatory #6(e) includes an amowrt of damages to award plainti against
defendant Ron Krall, sign verdict form forpwutive damages, against defendant Ron Krall and for
plaintiff

(.4 minimum of six jwors must concur with the answer to this Interrogatory)

Please proceed to Intenogatory V.

If six jwors cannot agree on an answer to Interrogatory #6,
report this to the Cowt.

E

I
-7-
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6. If your answet to Inteuagatory #4 is "YES," and you have checked "YES" for a
paiticular Defendant in Interrogatory #5, what amount of punitive damages, ifany, do you
awaazd to the plaintiff and against that particular defendant(s)?

FILL IN AMOUNTS ONLY FOR THOSE DEFENDANTS FOR WHICH BOXES ARE
CHECKED IN INTERROGATORY #5.

(a) $ Z Ir SOQ,OtXJ.oo

750^ Ooo. o a(b) $ 10

(c) $ fO.) 75-0 000. oa

(d) $ 2s2oS.oo

(e) $ ^3^ 3 9 S^. o0

(f) $ 513.1OS^99_ao

against Republic Secvices, Inc.

against Republic Setvices of'Ohio I, LLC

against Republic Services of Ohio Hauling, LLC

against Jim Bowen

against Ronald Krall

Total (add the above (a) - (e)]

ORRWOMA14

g..

If your answer to Interrogatory #6(a) includes an amount of damages to award plaintiff, againat

defendant Republic Services, Inc., sign verdict form for punitive damages, against defendant

Republic Services Inc and for plaintff'

If your answer to Interrogatory #6(b) includes an amount of damages to awaid plaintifJ;' against
defendant Republic Services of Ohio I, LLC, sign verdict form for punitive damages, against
defendant Republic Sei, vices of Ohio I, LLC and for plaintifJ:

If your answer to Interrogatory #6(c) includes an amount of damages to award plaintiff, agairut
defendant Republic Services of'Ohio Hauling; LLC, sign verdict form for punitive damages; against
defendant Republic Services of Ohio Hauling, LLC and for plaintiff.

-6-



ONLY THOSE JURORS ANSWERING "YES" IN INTERROGATORY #5 AND
AWARDING DAMAGES IN IIVTERROGATORY #6 SHALL RESPOND TO THIS
INTERROGATORY.

9E

I

I

8..

(A minimum of six jurots must concur with the answer to this Interrogatory)

Sign verdictformfor attorneys ' fees to comport with your answer °YES" or "NO "

I

I

I

1

7. Ifyour answer to Intermgatory#5 was "YES" and Interrogatory #6 awarded punitive
damages to plaintiff against that particular defendant, do you find that that particular defendant
should be liable for attorneys' fees to plaintifl'l

(a) Republic Seivices, Inc CHECK ONE: Ca"1'ES q NO

(b) Republic Services of Ohio I, LLC CHECK ONE: &YES d NO

(c) Republic Services of Ohio Hauling, LLC CHECK ONE: M(ES q NO

(d) James Bowen CHECK ONE: E66S q NO

(e) Ron Krall CHECK ONE: dYES ONO

Each juror who agrees in the above answer s ign his/her name

I• f six jurors cannot agree on an answer to Interrogatory #7,
report this to the Court

Please conclude your deliberation and enter a verdict in favor of the plaintiff consistent with
your responses to these Interrogatories.

-$-
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Only the Westlaw citation is currently available.

United States District Court,
N.D. Ohio.

COLUMBIA GAS TRANSMISSION CORP,

Plaintiff,

V.

FIRST CONGREGATIONAL CHURCH, Defend-

ant.

No. 1:07-cv-661.

Jan. 10, 2008.
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Amy M. Smith, Steptoe & Johnson, Clarksburg,

WV, James C. Wright, Melanie Morgan Norris,

Steptoe & Johnson, Wheeling, WV, for Plaintiff.

Bradley D. Barbin, Mark R. Meterko, Maguire &

Schneider, Coluntbus, OH, John Allen Holmes,

Weldon, fluston & Keyser, Mansfield, OH, for De-

fendants.

ORDER AND OPINION

JAMES S. GWIN, United States District Judge:

*1 On January 8, 2007, the Plaintiff Columbia Gas

Transmission Corp. moved to bifurcate the trial's li-

ability and compensatory damage phase from the

phase regarding punitive damages. [Doc. 79]. For

the reasons stated below, the Court DENIES the

motion.

This is an action for a declaratory judgment and in-

junction concerrting the width of the right-of-ways

regarding certain easements for gas pipelines. The

Defendant has counterclaimed for a declaratory

judgment, an injunction, and an action of trespass.

The I)efendant has alleged the Plaintiffs trespass

was malicious and in conscious disregard of the

Defendant's rights, entitling it to punitive damages.

[ Doc. 34].

Page I

Under Ohio law, a court should bifurcate these

phases upon motion of a party, though it has some

discretion to deny a motion for reasons of judicial

economy.. O.R.C. § 2315.2t: see also Barnes v.

Univ. Hosps. of Cleveland, 2006 WL 3446244,

2006 Ohio App. LEXIS 6251, (Nov. 30, 2006)

(finding no abuse of discretion where trial court

denied such bifurcation based on a finding that the

issues surrounding botlt types of damages were

closely intertwined and bifurcation would result in

duplicate testimonv and wasted time).

The Court finds this Ohio rule to be procedural, and

therefore it does not apply in federal court. Rule 42

of the Federal Rules of Civil Procedure govems this

type of a claim for bifurcation of claims or issues.

"It is settled that if the Rule in point is consonant

with the Rules Enabling Act, 28 U.S.C. § 2072, and

the Constitution, the Federal Rule applies regard-

less of contrary state law." Gasperini r. Ctr. for

Humanities, 518 U.S. 415, 427 n. 7, 116 S.Ct.

2211, 135 L_Ed.2d 659 ( 1996).

Under Rule 42, this Court has discretion to bifurc-

ate if it finds it "in furtherance of convenience or to

avoid prejudice" or when "conducive to expedition

and economy." Fed. R. Civ. Pro. 42(b). In this case,

the Court finds that would be conducive to judicial

economy to try the entire case as one.

For the reasons stated above, the Court DENIES

the motion for bifurcation.

IT IS SO ORDERED.

N.D.Ohio,2008.

Columbia Gas Transmission Corp. v. First Con-

gregational Church
Not Reported in F.Supp.2d, 2008 WL 118066
(N.D.Ohio)

END OF DOCUMENT

D-1
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Slip Copy, 2009 WL 361267 ( D.Utah)
(Cite as: 2009 WL 361267 (D.Utah))

M

Only the Westlaw citation is currently available.

United States District Court,

D. Utah,

Central Division.
FARM BUREAU I-IFE INSURANCE COMPANY

and Farm Bureau Mutual Insurance Company,

Plaintiffs,

V.

AMERICAN NATIONAL INSURANCE COM-

PANY, Amencan National General Insurance Com-

pany, American National Property & Casualty

Company, Darnn lvie and Kenneth Gallacher, De-

fendants.

No. 2:03 CV 646(TC).

Feb. 11, 2009.

West KeySummary

Principal and Agent 308 a 194(1)

308 Principal and Agent
30811I Rights and Liabilities as to Third Persons

30811I(F) Actions

308k191 Trial

308k194 Instmctions

308kl94(l) k. In General. Most

Cited Cases

Recmiter was not entitled to a new trial on the

ground that the court erred when it refusedto in-

struct the jury about the difference between an in-

dependent contractor and an agent. The controlling

issue was whether the recruiter had been acting as

an agent of the insurance contpany when he re-

cruited several of a competitor's insurance agents.

The jury received four instructions on agency,

which outlined what the jury should consider when

deciding whether the recmiter was the company's

agent. The court concluded that an additional in-

struction would have been confusing and not relev-

ant. Further, strong testimony supported the finding

that the recruiter acted as an agent of the company.

Page I

Stephen G. Morgan, Dennis R. James, Jonathan L.

Hawkins, Joseph E. Minnock, Morgan Minnock

Rice & James, Sam N. Becker, Kirton & Mc-

Conkie, Salt Lake City, UT, for Plaintiffs.

ORDER AND MEMORANDUM DECISION

TENA CAMPBELL, Chief Judge.

*1 In this diversity action the Plaintiffs Fann Bur-

eau Life Insurance Company and Farm Bureau Mu-

tual Insurance Company (collectively "Fami Bur-

eau") claimed that the Defendants American Na-

tional Insurance Conipany, American National

General Insurance Company, American National

Property & Casualty Company (collectively

"American General"), Kenneth Gailacher and Dar- -

rin ivie had conspired to entice Farm Bureau agents

and agent recruits to leave Farm Bureau and join

American National. At the time of trial, six causes

of actions remained against the Defendants: breach

of duty of loyalty as an employee against Mr. Ivie;

inducing the breach of loyalty against all Defend-

ants except Mr. Ivie; breach of fiduciary duty

against Mr. Ivie; inducing the breach of fiduciary

duty against all Defendants except Mr. Ivie; tor-

tious interference with prospective economic rela-

tions against all Defendants; civil conspiracy

against all Defendants. Following a nine-day trial, a

jury retumed verdicts in favor of Farm Bureau

against all Defendants on all causes of action. The

jury awarded Farm Bureau $3,606,214 in compens-

atory datnages and $62,727,000 in punitive dam-

ages.

Defendants have filed motions challenging the

jury's verdicts. They seek altetnative remedies:

judgment as a matter of law in their favor, a new

trial or remittitur. For the reasons explained below,

the court denies the motions for judgment as a mat-

ter of law and the motions for a new trial but does

grant the motions for remittitur.

0 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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DISCUSSION FN I

FNI. Because the parties describe much of

the factual background of this case in their

pleadings, the court will relate facts only

when necessary to explain its order.

m

.;^

m

1. Defendants' Motions for Judgment as a Mat-

ter of Law and Motions for a New Trial

"Judgment as a niatter of law is warranted only if

the evidence points but one way and is susceptible

to no reasonable inferences supporting the party op-

posing the motion." Ma.son v. Okla. Tpk. Auth., 115
F.3d 1442. 1450 (10th Cir.1997). A court must

view the evidence and all inferences drawn from

the evidence in the light most favorable to the non-

moving party. If'oJgang r. Mid-America Motors-

ports. Inc., 111 F.3d 1515, 1522 (10th Cir.1997). A

court will not weigh the evidence or the credibility

of the witnesses and will not substitute its judgment

for that of the jury. Bro3vn v. McGraw-Edison, Co.,

736 F.2d 609, 613 (10th Cir.1984). Moreover, a

court will grant a motion for a new trial only if the

verdict is "'ctearly, decidedly, or overwhelmingly

against the weight of the evidence.' " Champion

Home Builders v. Shnmate, 388 F.2d 806, 808 (10th

Cir.1967) (quoting Locke v. Atehison, Topeka &

Santa Fe Rv. Co., 309 F.2d 811, 816 (10th

Cir.1962)). Defendants raise a number of arguments

in support of their contentions. The court now con-

siders each of Defendants' arguments.

a. Alleged Jaror Misconduct

Defendants argue that they are entitled to a new tri-

al because Juror Number 8 failed to disclose during

voir dire that his deceased grandfather had worked

for an organization of farmers in Ohio called Farm

Bureau. According to Defendants, this deprived

them of an impartial jury in violation of their due

process rights.

*2 During voir dire, the court asked the potential

jurors whether they had "any connections with" the

insurance companies involved, which the court told

potential jurors it would collectively refer to as

Farm Bureau and American NationaL (Mem. Supp.

ANPAC ANGIC Mot. J. Matter Law or New Trial

or Remittitur, Ex. D; Trial Tr., 55, July 28, 2008,

Docket No. 504.) None of the jury panel, including

Juror Number 8, answered in the affirmative and

the court continued with questioning. Later, the

court stressed to the potential jurors that, if selected

to serve on the jury, they would "be dealing with

insurance companies and insurance agencies and in-

surance agents." (Id at 61.) The court asked the po-

tential jurors whether any of them felt that they

"could not be impartial in such a case." (Id. at

61-62.) Juror Number 8 remained silent. (Id.) Fi-

nally, the court asked whether any of the potential

jurors had "family, close family or close friends,

who have worked for insurance companies." (Id. at

62.) Again, Juror Number 8 said nothing. (Id. )

Immediately after trial, counsel for American Na-

tional starting contacting members of the jury, in-

cluding Juror Number 8. During his conversation

with an attomey for American National, Juror

Number 8 revealed the information about his grand-

father and told the attorrtey that Cy Winters, Farm

Bureau's corporate representative, reminded Juror 8

to some extent of his grandfather.

Defendants now maintain that Juror Number 8

failed to honestly answer questions during voir dire

and had he disclosed the information about his

grandfather, Defendants would have had a valid

basis to challenge for cause. Farm Bureau disputes

Defendants' conclusions and submitted an affidavit

from Juror Number 8. (Pls.' Mem. Oppn Defs.'

Mot. New Trial or J. Matter Law, Ex. 1, Aff. Juror

8, Docket No. 603.) In his affidavit, Juror Number

8 explained that although he knew that his deceased

grandfather had worked for an organization in Ohio

called Farm Bureau, Juror Number 8 remained si-

lent during voir dire because he did not believe that

his grandfather had worked for the same company

that was a party in the trial and he did not believe

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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that his grandfather worked in insurance. Juror

Number 8's grandfather had died twenty-seven

years earlier and Juror Number 8 "did not have a

close relationship with him." (Id. 7.) Jmor Number

8 had never discussed his grandfathers work with

him and did not know what his grandfather thought

about his employer. After trial, Juror Number 8

leamed that his suspicions were correct and that his

grandfather had worked in oil distribution. Juror

Number Sstated that his grandfather's employment

with a company called Farm Bureau did not influ-

ence in any way his ability to be fair and impartial.

The court is convinced that Juror Number 8 hon-

estly responded to the voir dire questions when he

remained silent, even if perhaps, in hindsight, it

might have been more pmdent had he disclosed the

infotmation about his grandfather. His grandfather

did not, in fact, work in or have a connection with

the insurance business. And Juror Number 8's un-

derstanding of his gtandfather's work is entirely

consistent with the complicated strneture of the

Farm Bureau entities. American Farm Bureau Fed-

eration is a national organization, which includes

many individual state organizations that do not ne-

cessarily have any connection to each other. These

state organizations provide services directly to

farmers, and only some of them are in the insurance

business. Notably, Ohio's state organization is one

of the state organizations that is not in insurance.

Because Juror Number 8 believed that his grand-

father was involved in oil distribution, not insur-

ance, it is understandable why he concluded that he

could remain silent. FN2

FN2. American National also contends that

Juror Number 8 is biased because Mr.

Winters, who testified on behalf of Farm

Bureau at trial, bore a resemblance to the

grandfather of Juror Number 8. This argu-

ment has no conceivable legitimate con-

nection to Juror Number 8's silent re-

sponses during voir dire. Consequently,

this argument cannot be viewed as any-

thing but a challenge to the validity of the

Page 3

verdict. Rule 606(b) bars consideration of

such evidence, and as discussed in detail
later, the evidence of alleged bias is not

admissible.

*3 To preserve the sanctity of verdicts, Rule 606(b)

of the Federal Rules of Evidence bars any inquiry

into the deliberative process of a jury or a juror's

own mental process. The tule reads in relevant part:

Upon an inquiry into the validity of a verdict or

indictment, a juror may not testify as ... to the ef-

fect of anything upon that or any other juror's

mind or emotions as influencing the juror to as-

sent to or dissent from the verdict or indictment

or eonceming the juror's mental processes in con-

nection therewith.

Fed.R.Evid. 606(b). The mle "applies not just to

juror testimony offered at a conventional eviden-

tiary hearing but also extends to any other proceed-

ing, on or off the record, in which the validity of a

verdict becomes an issue." 27 Charles Alan Wright

& Victor James Gold, Federal Practice and Pro-

cedure: Evidence 2d § 6074, 479-80 (2007).

The court views Defendants' arguments as an im-

permissible challenge to the validity of the verdict.

The Tenth Circuit's recent decision in United States

« Benall^346 F.3d 1230 ( 10th Cir.2008), is in-

structive. Kerry Benally, a Native American,

was charged with having forcibly assaulted a feder-

al officer. During voir dire, the trial court asked the

jury panel whetherthe fact that Mr. Benally was a

Native American could influence any panel mem-

bet's consideration of the case and whether any of

them had had a negative experience with Native

Americans. No juror answered in the affirmative to

any of the questions. Mr. Bennally was convicted

of the charge and immediately after trial, one of

the jurors, K.C., told defense counsel that during

the jury deliberations, the jury foreperson had told

the other members of the jury that he used to live

by an Indian reservation and that when Native

Americans were drunk, they were violent. Another

member of the jury agreed with the foreperson.

D-4
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K.C. also told defense counsel of another discus-

sion in the jury room when jurors talked about "a

need to send a message back to the reservation." !d

at 1232. During this conversation, another juror

said he had family members in law enforcement

and had "heard stories from them about what hap-

pens when people mess with police offcers and get

away with it." Id.

FN3. Even though this is a diversity action,

federal law controls the court's analysis.

See Wilson v. Vermont Castings, 977

F.Supp. 691 ( M.D.Pa.1997), a(fd 170 F.3d

391 (3d Cir.1999) (applying federnl law in

analysis of Rule 606(b) issue in diversity

action).

The juror, K.C., signed an affidavit describing these

events, and Mr. Benally filed it in support of a mo-

tion to vacate the verdict and receive a new trial.

Mr. Bennally took the position that the jurors had

not been honest during voir dire (the same argu-

ment Defendants raise here) and had improperly

considered infonnation that was not in evidence.

The trial court agreed with Mr. Bennally and gran-

ted a new trial.

On appeal, the Tenth Circuit, after a thorough ex-

amination of Rule 606(b), concluded that the juror
K.C.'s affidavit was inadmissible. The court pointed

out that the Rule bars a juror from testifying about

matters that occur during jury deliberations and,

therefore, K.C.'s affidavit was also inadmissible.
The court rejected Mr. Bennally's argument that the

affidavit testimony was not covered by the Rule be-

cause, according to Mr. Bennally, the testimony
was offered to show that a juror had failed to an-

swer honestly during voir dire and was not being
offered in connection with an "inquiry into the

validity of a verdict or indictment." Fed.R.Evid.

606(b). The court stated: "We cannot accept this ar-

gument. Although the immediate purpose of intro-

ducing the testimony may have been to show that

the two jurors failed to answer honestly during voir

dire, the sole point of this showing was to support a

motion to vacate the verdict and for a new trial.

Page 4

That is a challenge to the validity of the verdict."

Benal/y, 546 F.3d at 1235.

*4 In cases such as this where a party challenges

the jury's verdict on the basis of a juror's alleged

untruthfulness, the U.S. Supreme Court has fash-

ioned a two-part test. First, the party must show

that the jurbr failed to honestly answer a material

question on voir dire and second, show that a cor-

rect answer would have provided a valid basis for a

challenge for cause. MeDonoughPower Equip., Inc

., v. Greenwood. 464 U.S. 845, 849 (1989). A party

cannot satisfy the first part of the test if a juror

gives a "mistaken though honest response to a

question...:' Id. at 849-50. The Court noted that to

hold otherwise "is to insist on something closer to

perfection that our judicial system can be expected

to give." Here, Juror Number 8's answeis were hon-

est (and might even have been con-ect).

Accordingly, the court finds that Defendants' mo-

tians based on their claims of juror misconduct are

without merit. FN4

FN4. Because the affidavit of Juror Num-

ber 8 adequately describes the reasons for

his silence during voir dire and because the

court is completely persuaded that it would

reach the same conclusion even if Juros

Number 8 testified at an evidentiary hear-

ing, the court denies Defendants' request

for such a hearing.

b. Causation

Defendants contend that the evidence was not suffi-

cient to establish that they caused the agents and
agent recruits to leave Farm Bureau and join Amer-

ican National. The court disagrees.

In its opposition memomndum, Farm Bureau de
scribed in some detail the evidence which showed

that Mr. Ivie and Mr. Gailacher, acting as American

National's agents, began in 2001 to take steps to

cause the agents to leave Farm Bureau. (See Pls.'

Mem. Opp'n Defs.'Mot. New Trial or J. Matter

D-5
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Law, 11-19, Docket No. 603.) This evidence in-

cluded a number of emails that clearly outlined Mr.

Ivie's and Mr. Gallacheis intentions and actions. (

Id.) In short, there was more than sufficient evid-

ence to justify the jury's conclusion that Mr. Gal-

lacher, Mr. Ivie and American National caused the

agents and agent recruits to leave Farm Bureau.

c.Independent Contractor

Defendants argue that the court erred when it re-

fused to instmct the jury about the difference

between an independent contractor and an agent.

Defendants argue that because the court's failure

was allegedly prejudicial, they are owed a new trial.

For the same reasons that the court refused to give

the requested instruction, the court now denies their

inotions based on this contention.

The controlling issue was whether Mr. Gallacher

had been acting as an agent when he recmited the

Farm Bureau agents. The court gave the jury four

instructions on agency, which outlined what the

jury should consider when deciding whether Mr.

Gallacher was American National's agent. (Jury In-

structions Nos. 15-18, Docket No. 499.) The court

concluded that an additional instmction regarding

the difference between an independent contractor

and an agent would be confusing and not relevant.

Moreover, the evidence was clear that Mr. Ga(lach-

er was, in fact, acting as American National's agent

when he recruited the Farm Bureau agents. For ex-

ample, Gregory Ostergren testified about Mr. Gal-

lacher s rote in recruiting agents for American Na-
tional.FN5 (Trial Tr. vol. 9, 5-45, Aug. 6, 2008,

Docket No. 566.) During the relevant time period,

Mr. Gallacher was a regional director for all three

of the Defendant insurance companies. (Jd. 23.) Mr.

Ostergren indicated that the only way that Americ-
an National recmited agents was through its region-
al directors, like Mr. Gallacher. (Id. 22.) When re-

gional directors recruit agents, he explained, "they

are standing in place of American National...." (Id. )

Furthetmore, Mr. Ostergren admitted that when Mr.

Gallacher was recruiting Mr. Ivie and the Farm

Bureau agents he was acting on behalf of American

National. (Id.)

FN5. Mr. Ostergren described his positions

with American National: "I head up the

Multiple Line Division at American Na-

tional. My titles include Executive Vice.

President of American National In.iurancc

Company, Chainnan and President and

CEO of American National Property and

Casualty Insurance Company and Chai::-

man of Farm Family Insurance Compan-

ies." (Trial Tr. vol. 9, 5, Aug. 6, 2008,

Docket No. 566.) He later testified that he

was also "Chairman, President and CL'O"

of American National General Insurancc

Company. (Id. 20.)

d. Fidnciarv Duty

*5 As Defendants did in their motions for partial

summary judgment before trial, they argue that the^

are entitled to judgment as a matter of law on the fi-

duciary duty claims. Defendants argue that the

court gave an erroneous instmction conceming

Farm Bureau's argument that Mr. Ivie had breached

a fiduciary duty owed to Fann Bureau. (Mem.

Supp_ Defs.' Mot. J. Matter Law or Mot. New Trial,

29-31, Docket No. 585.) Moreover, Defendants

contend that because there was no evidence that

Mr. Ivie used confidential information to compete

against Farm Bureau after he resigned, Mr. Ivic

should not be liable for a breach of fiduciary duty.

In the order denying Defendants partial summary

judgment, the court gave a detailed discussion of its

reasons supporting the conclusion that Utah courts

would, if faced with the fiduciary duty issue, recog-

nize a cause of action against Mr. Ivie. (Order &

Mem. Decision Den. Mot. Partial Summ. J. 12-16,

Docket No. 306-) For essentially the same reasons,

the court now holds that the jury instruction it gave

on fiduciary duty was correct and that the evidence

was sufficient to find that Mr. Ivie breached that

C> 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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duty. (See Jury Instruction No. 21, Docket No.

499.)

Finally, the court is not petsuaded by Defendants'

argument that their case was prejudiced by the

court's failure to instmct the jury that mere prepara-

tions to compete do not violate the duty of loyalty.

In its instruction on the duty of loyalty, the court

told the jury that Fann Bureau had to prove "[t]hat

the breach [of the duty of loyalty] directly caused

damages to the Plaintiff." (Jury Instruction No. 19,

Docket No. 499.) The instmction made clear that a

Defendant could be liable only if the actions were

carried out and it resulted in harm to Farm Bureau.

e.(nducement

The jury found Defendants liable on Farm Bureaus

claims that the Defendants had induced Mr. lvie to

breach both his duty of loyalty and his fiduciary

duty. For a particular Defendant to be liable for in-

ducing Mr. Ivie to breach his duty of loyalty, the

court instructed the jury that it had to find that Mr.

Ivie had breached his duty of loyalty and that the

particular Defendant had "intentionally induced Mr.

Ivie to breach or violate his duty." (Jury Instruction

No. 20, Docket No. 499.) The court gave a similar

instmction on the elements necessary for the jury to

find that Defendants had induced Mr. Ivie to breach

his fiduciary duty. (Jury Instruction No. 22, Docket

499.) For both instructions, the court told the jury

that the phrase "intentionally induced" meant that

the particular Defendant knew Mr. Ivie owed Farm

Bureau the duty, knew that Mr. Ivie was acting in

violation of the duty, "and that the Defendant inten-

tionally gave substantial assistance or substantial

encouragement to Mr. Ivie to act as he did." (Jury

Instmctions Nos. 20 & 22, Docket No. 499.)

Defendants raise three arguments in connection

with the claims of inducement. First, they contend

that because Utah courts have not recognized the

tort of inducing a breach of fiduciary duty or a

breach of the duty of loyalty, the court erred in al-

lowing the jury to consider these claims. Defend-

Page 6

ants raised the same argument in their motions for

partial summary judgment, and the court rejected it.

(Order & Mem. Decision Den. Mot. Partial Summ.

J. 15-16, Docket No. 306.) For essentially the same

reasons, the court again concludes that Defendants'

argument is not persuasive.

*6 Second, the Defendants maintain that the court

erred in'including the language "substantial assist-

ance or substantial encouragement" in Jury Instruc-

tions 20 and 22. Defendants object to the inclusion

of both phrases. They contend that, rather than per-

mit a jury to find inducement liability when there is

only encouragement, the "better-reasoned approach

is to allow inducement liability only when there is

participation." (Defs.' Mem. Supp. Mot. J. Matter

of Law or Mot. New Trial, 28, Docket No. 585.)

Although Defendants acknowledge that the court's

instmction followed the Restatement (Second) of

Torts, they maintain that the instmction was im-

proper without evidence of intent to do harm or, at

least, negligence. (!d_ at 26.)

The challenged instmctions provide that in order

for the jury to 6nd a particular Defendant liable for

having induced Mr. Ivie to breach a duty owed to

Farm Bureau, the evidence must show that "the par-

ticular Defendant intentionally induced Mr. Ivie to

breach or violate his duty." (Jury Instructions Nos.

20 & 22, Docket No. 498 .) Moreover, as discussed

in this order in the context of Defendants' challenge

to the sufficiency of evidence that they caused the

agents to leave. the court concludes that sufficient

evidence exists that Mr. Gallacher, while acting as

American National's agent, participated in the plan

to lure the agents away from Fann Bureau. Farm

Bureau recounted much of this evidence in its

memorandum. (See Pls.' Mem. Opp'n Defs.' Mot.

New Trial or J. Matter Law, I 1-19, Docket 603.)

Finally, Defendants argue that Farm Bureau's attor-

ney admitted in his opening statement that Americ-

an National did nothing illegal by recruiting Mr.

Ivie. Consequently, according to Defendants, the

court should grant judgment as a matter of law be-

cause of Farm Bureau's "judicial admission."

D-7
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( Defs.' Mem. Supp. Mot. J. Matter Law or Mot.

New Trial, 34-35, Docket No. 585.) But Defend-

ants' characterization of counsel's statements is in-

correct. As Famt Bureau points out, its attomey

was, in fact, comparing what Defendants could do

legally to what Defendants actually did, which

Famt Bureau contended was illegal.

f. Compensatoty Damages

The jury awarded Fam Bureau $3.606,214 in com-

pensatory damages. This amount is consistent with

the opinion of Farm Bureau's damage expeR, Rick

Hoffman, who testified that, in his opinion, Farm

Bureau had suffered damages of $3,793,876.

Defendants advance several arguments in support

of their contention that the damage award cannot

stand. First, they contend that Mr. Hoffman based

his lost profit calculations for the three agent re-

cmits on speculative evidence. Second, they argue

that Mr. Hoffman's calculations failed to take into

account that Farm Bureau had, within six years, re-

placed all six of the agents who left Farm Bureau to

join American National. Third, Defendants main-

tain that Farm Bureau was not entitled to damages

because one of the six agents, Don Wells, was fired

by Farm Bureau before he joined American Nation-

al. Defendants' final argument is that because one

of the agents (Layne Bartmff) ended his contract

with Farm Bureau because he was ill, Farm Bureau

should not receive damages for his departure.

*7 The court first notes that the jury did not award

Farm Bureau the entire amount Mr- Hoffman had

testified represented the damages suffered by Farrtt

Bureau. As a consequence, Defendants do not ap-

pear to acknowledge that the jury might well have

taken into account the various arguments Defend-

ants now raise when making its award. In any

event, as discussed below, the court is satisfied that

the record supports the jury's compensatory damage

award.

Although American National is correct that the

Page 7

three agent recmits had not yet signed contracts

with Fam Bureau, Famt Bureau presented suffi-

cient evidence that the three recruits would have

become Farm Bureau agents but for the actions of

the Defendants. (PIs-' Mem. Opp'n Defs.' Mot. New

Trial or J. Matter Law, 33-36, Docket No. 603.)

And regarding Defendants' argument that Fam

Bureau had replaced the six lost agents within two

years and therefore was not entitled to damages

beyond that time, the jury heard evidence that be-

cause Farm Bureau wanted to expand its operations

in the St. George area, the new agent hires did not

replace those who had left. As Cyms Winters, a

vice-president of Farm Bureau, explained, "We

would love to have those six agents and three pro-

spective agent candidates back. And, so, to the ex-

tent that we were replacing them, we were recmit-

ing for new agents at that time. And I would say

that in a perfect world we would still have those

people plus the people we have recmited since

then." (Trial Tr. vol. 5, 15, Aug. 1, 2008, Docket

No. 522.)

Mr. Hoffman described why he did not adjust his

calculations to reflect Farm Bureau's replacement

of the agents: "And if you think of-the way I think

of it is you are aiming for ten agents and you have

five but are trying to get to ten, want to have ten in

your office and somebody takes two, let's say, and

then you hire three more, you haven't replaced

those two." (Id. 89.) ln sum, a reasonable juror

could conclude that Farm Bureau continued to suf-

fer a loss despite having hired a number of agents

after the six agents and three agent recruits left.

Defendants further argue that because Farrn Bureau

fired one of the agents, Don Wells, shortly before

the other agents left, Farm Bureau should not re-

ceive any damages attributable to Mr. Wells' depar-

ture. However, as Farm Bureau points out, Mr.

Wells was fired because of his contacts with Amer-

ican National. (Pls.' Mem. Opp'n Defs.' Mot. New

Trial or J. Matter Law, 33-35, Docket No. 603.)

The jury heard evidence of Mr. Welle preparations

to join American National before he left Farm Bur-

D-8
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eau. (Id.) Moreover, despite the fact that Mr. Wells

was not, at the time he lett Farm Bureau, particu-

larly successful as an agent, Mr. Winters, a Farm

Bureau vice-president, testified that Fann Bureau

believed that Mr. Wells' perfonnance could be im-

proved and that Farm Bureau "would have liked to

retain him." (Trial Tr. vol. 5, 75, Aug. 1, 2008,

Docket No. 522.) This evidence was sufficient to

support a conclusion that Defendants caused Farm

Bureau to suffer a loss when Mr_ Wells left.

*8 Finally, Farm Bureau pointed to evidence from

which the jury also could have eoncluded that both

Layne Bartruff and his wife Brooke Bartmff left

Farm Bureau to join American National. (Pls.'

Mem. Opp'n Defs.' Mot. New Trial or J. Matter

Law. 35-36, Docket No. 603.) Consequently, De-

fendants' arguments to the contrary are without

merit.

g. Punitive Damages

Defendants essentially argue that the evidence

presented to the jury did not justify an award of

punitive,damages. (Defendants also maintain that

the amount of punitive damages exceeded the limit.s

set by both Federal and Utah law. The court will

discuss this argument in the part of the order deal-

ing with remittitur.)

After the return of the jury's verdict in favor of

Farm Bureau against all Defendants, the jury lteard

the testimony of Mr. Ivie, Mr. Gallacher and Mr.

Hoffman, the damages expert. In closing argu-

ments, the attomey for Farm Bureau told the jury

that his client was seeking a total of $30,000,000 in

punitive damages. The jury then retired to deliber-

ate. After deliberating, the jury found Mr. Ivie li-

able for $322,000; Mr. Gallacher for $2,400,000;

American National Insurance Company for

$37,000,000; American National Property and Cas-

ualty Company for $15,000,000; and American Na-

tional Geneml Insumnce Company for $7,500,000.

Although, as discussed below, the court concludes

that these amounts are excessive, the evidence was

Page 8

more than sufficient to justify an award of punitive

damages against each of the Defendants.

Because Farm Bureau gave a fairly extensive de-

scription in its opposition memorandum of the evid-

ence conceming Defendants' actions, the court will

not go into detail conceming the evidence upon

which the jury could base its decision to award pun-

itive damages. (See Pls:' Mem. Opp'n Defs' Moe.

New Trial or J. Matter Law, 10-20, 41-45, Docket

No. 603.) But the court notes that throughout the

trial, the jury saw numerous documents made at the

time of the events which supported Farm Bureau's

contention that Mr. Gatlacher and Mr. Ivie had

worked together to lure Farm Bureau's agents and

potential agents away from Farm Bureau to work

for American National. These documents frequentiy

contradicted the testimony of Mr. ivie and Mr. Gal-

lacher, which certainly could have lead the jury to

believe that Mr. Ivie and Mr. Gallacher were noi

telling the truth on the stand. The jury might also

have been offended by the attempts of Mr. Ivie and

Mr. Gallacher to explain the stark differences

between their testimony and the documents. For ex-

ample, Mr. Gallacher claimed that statements he

made in written documents were just expressionc of

his philosophy that if he acted ac if events were def-

initely going to occur, such as the Farm Bureau

agents leaving Farm Bureau and joining Anierican

National, the events would occur. Finally, because

Mr. Gallacher was acting as an agent of American

General, the evidence supported an award of punit-

ive damages against American General.

*9 American National Property & Casualty Com-

pany and American National General Insurance
Company also argue that because no evidence was
presented of their specific financial worth, an award
of punitive damages against them cannot stand. But
this argument is contrary to Utah Supreme Court's
holding in Hall v. Wal-Mart Stores. 959 P.2d 109

(Utah 1998), in which the court explained that "a
directed verdict or j.n.o.v. should not be granted
solely on the basis that the plaintiff has not intro-

duced evidence of the defendant's relative wealth."

O 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



I

I

Slip C:opy, 2009 WL 361267 (D. Utab)
(Cite as: 2009 WI. 361267 (D.Utah))

Id. at 113. The court in Ha(l also noted that

"evidence of relative wealth is still quite important

where the excessiveness of a punitive damages

award is at issue." Id.

11. Defendants' Motions for Remittitur

The jury awarded a total of $62,722,000 in punitive

damages. When this amount is compared to the

$3,606,214 of compensatory damages awarded, the

ratio is approximately 17 to 1. Defendants contend

that this ratio demonstrates the punitive damage

award is excessive under both Utah and federal law.

FN6 Farm Bureau responds that this calculation is

not the correct way to compare punitive damages to

the compensatory damages and when the correct

method is used, that is, comparing thecompensat-

ory damage award to each Defendant's individual

punitive damage award, the ratios are within the ac-

ceptable boundaries of both federal and state law.

FN6. One telling indication that the punit-

ive damages award was unreasonable is

that even though Farm Bureau's attomey

told the jury in closing argument that an

appropriate award would be around

$30,000,000, the jury gave double that

amount.

To guide courts in evaluating whether a punitive
damage award is excessive, the Utah Supreme
Court put forward seven factors to consider: the rel-
ative wealth of the defendant; the nature of the al-
leged misconduct; the facts and circumstances sur-
rounding such conduct; the effect of the conduct on
the lives of plaintiffs and othen; the probability of
future recurrences of the misconduct; the relation-
ship of the parties; and the amount of actual dam-
ages awarded. Crookston v. Fire Ins. Exch., 817
P.2d 789, 808 (Utah 1991)_

Under federal law, a court looks at three factors in
considering the appropriateness of a punitive dam-

age award: (1) the degree of reprehensibility of the

defendant's misconduct; (2) the disparity between

Page 9

the actual or potential harm suffered by the plaintiff

and the punitive damages award; and (3) the difter-

ence between the punitive damages awarded by the

jury and the civil penalties authorized or imposed in

comparable cases.FN7 BMW of N Amer, Inc. v

Gore, 517 U.S. 559, 575, 116 S.Ct_ 1589. 134

L.Ed_2d 809 (1996). According to the Utah Sa

preme Court, the guideposts in Utah law

"substantially reflect the [United States] Supreme

Court's directives...." Campbell v. State Farm Mut.

Auto. Ins., 98 P.3d 409, 414 (Utah 2004) (citing

Smith v. Fairfax Realtv, 82 P.3d 1064, 1072 (Utah

2003)). After consideration of these factors, the

court agrees with Defendants that the punitive dam-

ages award is excessive.

FN7. The parties agree that this final factor

does not apply in this case.

a. Reprehensibility of Conduct

The U.S. Supreme Court noted that "the most im-

portant indicium of the reasonableness of a punitive

damages award is the degree of reprehensibility ot

the defendant's conduct." Gore, 517 U.S. at 575.

The Court set forth five guideposts for measuring

the reprehensibility of a defendant's conduct: (1)

whether the hatm was physical or economic; (2)

whether the conduct showed an indifference or

reckless disregard towards the health or safety of

others; (3) whether the victim was financially vul-

nerable; (4) whether the conduct involved repeated

actions or was an isolated incident; and (5) whether

the harm resulted from intentional malice, trickery,

deceit or simply accident. Id. at 576-77. Examina-

tion of these guideposts leads to the conclusion that

Defendants! conduct was not remarkably reprehens-

ible.

*10 First, there is no question that the harm Farm
Bureau suffered was economic, not physical.
Second, although Defendants acted with indiffer-
ence and reckless disregard for the contractual and
property rights of Farm Bureau, no one's health and
safety were at risk. Third, Farm Bureau was not fin-

D-10
O 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 10
Slip Copy, 2009 WL 361267 (D.Utah)
(Cite as: 2009 WL 361267 (D.Utah))

E

m

I

I

ancially vulnerable. liowever, the fourth and fifth

guideposts do apply because Defendants took re-

peated actions as part of a fairly lengthy and com-

plicated scheme to lure the agents away from Farm

Bureau, and Defendants' actions showed a certain

amount of deceit.

b. Disparity Between Actua! Harm and Punitive

Damages Award

The jury found that $3,606,214 re0ected- the

amount of Farm Bureau's actual harm. The punitive

damage award was $62,722,000. The difference in

the two amounts is extreme no matter which ratio

the court would find reasonable.

c. The Crookston Factor•s

Because the first three of the Utah Supreme Court's

Crookston factors (the nature of the alleged miscon-

duct; the facts and circumstances surrounding such

conduct; and the amount of actual damages awar-

ded) are parallel to the federal Gore factors applied

in the analysis above, those factors need not be in-

dependently evaluated here. Accordingly, the court

now tums to the remaining four Crookston factors.

i. The Relative Wealth of the Defendants

While the evidence showed that American National

Insurance Company has a substantial net worth,

Farm Bureau presented no evidence of the net

worth of the other two corporate Defendants. Mr.

Ciallacher's net worth is less than half a million dol-

lars and Mr. Ivie has a negative net worth.

ii. The Effect of rhe Conduct on the Lives of Farm

Bureau and Others

Although Defendants actions caused Farm Bureau
to lose agents, in light of the fact that Farm Bureau
carried on its business, apparently successfully, the
impact of Defendanty actions on Farm Bureau was
not "devastating." See Smith v. Fairfax, 82 P.3d

1064, 1074, (Utah 2003) (despite fact that defend-

ant's misconduct caused plaintiffs to lose partner-

ship interests in real estate venture, court said that

impact was not "devastating.").

iii. The Probability of Future Recurrences of the

Misconduct

Nothing in the record indicates that Defendants will

engage in this type of conduct again.

iv. The Relationship of the Parties

Mr. Ivie owed Farm Bureau a duty of loyalty and a

6duciary duty. The other Defendants knew of the

duties owed by Mr. lvie, yet, as the jury found, they

induced Mr. Ivie to violate those duties. Still, no

special relationship existed between the other De-

fendants and Farm Bureau.

After considering the relevant evidence and the

law, the court concludes that an award equal to the

amount of compensatory damages is in line with

both the state and federal guideposts. Most signific-

ant to the court's conclusion is the large amount of

compensatory damages awarded by the jury. The

U.S. Supreme Court noted that "[w]hen compensat-

ory damages are substantial, then a lesser ratio, per-

haps only equal to compensatory damages, can

reach the outermost limit of the due process guaran-

tee_ The precise award in any case, of course, must

be based upon the facts and circumstances of the

defendant's conduct and the harm to the plaintiff."

State Farm Mut. Auto. Ins. Co. v. Campbe!!, 538

U.S. 408, 425, 123 S.Ct. 1513, 155 L.Ed.2d 585

(2003). Moreover, as discussed above, the Defend-

ants' actions were not sufficiently reprehensible to

justify a larger punitive damages award.

*11 For the above-stated reasons, the court reduces

the punitive damages award against each individual
Defendant based on the same proportion awarded

by the jury in its verdicts (e.g., the initial

$15,000,000 in punitive damages assessed against

American National Property and Casualty Company
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was 23.92% of the overall $62,722,000 punitive D.Utah,2009.

damages award, so now American National Prop- Farm Bureau Life Ins. Co. v. American Nat. Ins.

erty and Casualty Company is assessed 23.92"/0 of Co.

the new overall punitive damages award). Specific- Slip Copy, 2009 WL 361267 (D.Utah)

ally, the punitive damage awards are reduced to the

following amounts: American National General In- END OF DOCUMENT

surance owes $431,214.01 (11.96%u); American Na-

tional Property & Casualty owes $862,428.02

(23.92 %); American National Insurance Company

owes $2,156,070.04 (59.78%); Darrin ivi,e owes

$18,513.45 (0.51%); and Kenneth Gallacher owes

$137,988.48 (3.83%n).

For the foregoing reasons, the court ORDERS as
follows:

1. Defendant American National Property & Casu-

alty's and American National General Insurance

Company's Motion for Remittitur or Altemative

Motion for New Trial (Dkt # 541) is GRANTED IN

PART AND DENIED IN PART.

2. Defendant American National Property & Casu-

alty's and American National General fnsumnce

Company's Combined Motions (i) for Judgment as

a Matter of Law, (ii) For New Trial, and (iii) For a

Remittitur (Dkt # 542) is GRANTED IN PART

AND DENIED IN PART.

3. Defendants American National Insurance Com-
pany's, Kenneth Gallacher's, and Darrin Ivie's Mo-

tion for Judgment as a Matter of Law or, in the Al-

ternative, a New Trial (Dkt # 557 and Dkt # 558) is

DENIED.

4. The jury's punitive damages award is reduced as

follows: American National General Insurance

owes $431,214.01 (11.96%); American National
Property & Casualty owes $862,428.02 (23.92 %);

American National Insurance Company owes

$2,156,070.04 (59.78%); Darrin Ivie owes
$18,513.45 (0.51%); and Kenneth Gallacher owes

$137,988.48 (3.83"/n).
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United States Distnet Court,

S.D. Ohio, Eastem Division.

KRAMER CONSULTING, INC. Plaintiff,

v.

Kevin MCCARTHY, et al. Defendant.

No. C2-02-116.

March 8, 2006.

Theodote Richard Saker, Columbus, OH, for

Plaintiff.

Thomas Robert McGrath, McGrath & Breitfeller,

Columbus, OH, for Defendant.

OPINION AND ORDER

MARBLEY, J.

1. INTRODUCTION

u

I

*1 This matter is before the Court pursuant to the

following motions brought by Defendant, Kevin

McCarthy ("McCarthy"): (1) Motion for New Trial

and Remittitur; and (2) Motion to Strike Post-

Judgment Notice of Filing of Plaintiffs Trial Coun-

sel's Time and Billing Statement.

FN I. The Statement of Facts is adopted, in

part, the Court's findings on Summary

Judgment and from those found at trial.

1. Background

I

Plaintiff, Kramer Consulting, Inc. ("KCI" or the

"Company") is a computer consulting finn based in

Page I

Dublin, Ohio that developed and markets a com-

puter software product known as "AUTO-CODEO."

In May 2000, Plaintiff entered into a business

agreement with Defendant, Kevin McCarthy

("McCarthy"), and his company, Xcel Computers

("Xcel"), which had maintained a business relation-

ship with KCI for several years prior to the Parties'

transaction.

On May 5, 2000, KCI sold McCarthy 430 shares of

its stock (a 43% stake in KCI) for $107,500 and the

Parties signed a stock purchase agreement (the

"PA") and an employment agreement (the "EA"),

which set forth the tenns of McCarthy's employ-

ment by KCI. Instead of paying cash for these

shares, McCarthy gave KCI a $3,999 down pay-

ment and a cognovit promissory note in the amount

of $107,500. The PA called for McCarthy to pay

KCI forty-eight monthly payments of $2,574.22.

As per the Parties' agreement, McCarthy became a

director and the chief financial officer ("CFO") of

KCI. Accordingly, McCarthy assumed the book-

keeping and sales management duties for KCI, as

well as other duties marketing the AUTO-CODEO

product. Nonetheless, the relationchip between KCI

and McCarthy deteriorated shortly after it began.

As ordered by McCarthy, Xcel began to bill KCI

thirty-five dollars per hour for the services per-

fonned by Xcel employees who McCarthy hired to

perform a number of different tasks for KCI, in-

cluding bookkeeping. According to Plaintiff, as of

March 2001, MeCarthy had written checks to Xcel

for approximately $22,930.38.

KCI did not completely object to these charges, but

certain KCI officials believed that the Company

could not afford to pay for the outside services.

Even so, in his capacity as a KCI director and of-

ficer, McCarthy ahvays paid Xcel's bills ahead of

KCI's other operating expenses, and certain bills for

KCI's utilities, insurance, payroll taxes, and other
business expenses consistently went unpaid.
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Accordingly, the relationship between KCI and Mc-

Carthy worsened, and, in 2001, McCarthy and a

financially strained KCI severed their employment

relationship. Although McCarthy retained his stock

in KCI, Company officials informed him that they

no longer wanted his services.

Between May 2000 and January 2001, McCarthy

made only four payments toward his cognovit

promissory note, in addition to his initial $3,000

payment. In July 2000, McCarthy paid $3,000, in

October 2000, he made two payments of $8,000

and $4,000, and in January 2001, he paid $2,600. In

total, this adds up to $20,600 in payments, none of

which were timely. Because McCarthy has made no

further payments on the Note since January 2001,

as of that date, he still owedKCI $86.900 before in-

terest. !d. (emphasis added),

2. Procedural History

u

I
0

I

I

I

*2 Looking to recover the money McCarthy had

agreed to pay the Company under the Note, KCI

filed its first lawsuit against tvfcCarthy in the Com-

mon Pleas Court of Franklin County, Ohio, on

December 14, 2001 (the "Cognovit Note Case"). In

that case, KCI claimed that McCarthy was in de-

fault on the Note and that KCI was entitled to judg-

ment for the balance due thereon. The Common

Pleas Court entered judgment against McCarthy on

December 20, 2001. McCarthy subsequently re-

moved the case to federal court. Shortly thereafter,

on September 6, 2002, this Court granted Mc-

Carthy's motion for relief from judgment pursuant

to Federal Rule of Civil Procedure 60(b) finding

that he had a valid defense to KCI's default argu-

ment because the Note wouid not become due until

June l, 2004.

KCI filed a second lawsuit in the Franklin County

Common Pleas Court on December 14, 2001 (the

"Fraud Case"). In that case, KCI sought damages

against McCarthy based upon claims of fraud, con-

version, entbezzlement, and breach of fiduciary

duty. McCarthy also removed the Fraud Case to

this Court. In McCarthy's answer, he asserted a

counterclaim against KCI, alleging that pursuant to

the EA, KCI was required to repurchase his 430

shares of stock.

On September 26, 2003, Plaintiffs Motion for Sum-

mary Judgment in the Cognovit Note Case was

denied, and Defendant's Motion for Summary Judg-

ment on Plaintiffs claims in the Fraud Case was

granted with respect to Plaintiffs fraud, conversion,

and embezzlement claims, but denied with respect

to Plaintiffs breach of fiduciary duty claim. Fur-

ther, Defendant's Motion for Summary Judgment

on McCarthy's Counterclaim in the Fraud Case was

granted, and Plaintiffs Motion to Strike Defend-

ant's Reply Memorandum in the Fraud Case was

denied.

KCI then filed a second Motionfor Summary Judg-

ment in the Cognovit Note Case in which it peti-

tioned this Court to gmnt judgment in its favor be-

cause, by that point, McCarthy was in default under

the Note, which had become due and payable on

June 1, 2004. After hearing Oral Arguments on the

matter, on January 25, 2005, the Court granted

Plaintiffs Motion for Summary Judgment with re-

spect to Defendant's default status under the Note,

but denied it with respect to Plaintiffs request for a

judgment in the amount of $114,342.22, as of July

1,2004.

Shortly thereafter, the Court ordered the Parties to

value Defendant's stock in accordance with Section

10 of the EA, and ordered Defendant to pay

Plaintiff the positive difference, if any, in the value

of Defendant's stock and the outstanding balance on

the Note, in addition to interest as provided in the

Note itselL Moreover, the Court ordered Defendant

to relinquish its stock certificate to Plaintiff for a

credit against the Note if the amount he owed

Plaintiff under the Note exceeded the value of his

shares of stock. As such, the Parties obtained a

valuation of Plaintiffs shares of KCI stock, and the

Court ordered that Defendant pay Plaintiff

$127,416.67, with interest at seven percent from

June 1, 2005 onward.
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I

After the Court mled on the Parties' cross-
motions for summary judgment in 2003, the only

issue left for trial was KCI's claim against Mc-

Carthy alleging that he breached his fiduciary du-

ties as a KCI director and officer. The fiduciary

duty claim was tried before a jury from May 16

through May 18, 2005. On May 18, 2005, the jury

awarded Plaintiff compensatory damages of

$49,000 and punitive damages of $150,000. Addi-

tionally, the jury concluded that Plaintiff should be

awarded attorney's fees to be determined by the

Court. See Gen. Verdict Fonns 1-3.

*3

At the conclusion of the trial, the Court set out a

briefing schedule calling for Plaintiffs memor-

andum and supporting evidence for attorney's fees

to be filed on or about June 7, 2005. Accordingly,

Plaintiffs Counsel, Theodore R. Saker, Jr.

("Saker"), timely submitted his Post-Judgment No-

tice of Filing of Plaintiffs Trial Counsel's Time and

Billing Statement (the "Notice") to the Court re-

questing $22,940.73 in attomey's fees. See Pl.'s No-

tice-

Defendant filed both the Motion for New Trial and

Remittitur and the Motion to Strike Plaintiffs No-

tice of Filing of Plaintiffs Trial Counsel's Time and

Billing Statement that are currently at issue. In his

Motion for New Trial and Remittitur, Defendant

claims that the jury verdict "provide[s Plaintiff

with] excessive damages, influenced by bias, pas-

sion, andlor prejudice," and that Plaintiff has been

afforded an unlawful "double recovery of compens-

atory damages from the Defendant." See Def.'s Mo-

tion for New Trial at I. Further, Defendant moves

that if the Court chooses to deny his motion for a

new trial on the issue damages, the Court should, in

the altemative, amend the verdict by granting him a

remittitur of $23,148 in compensatory damages to

prevent Defendant's double recovery and grant a

new trial on the issue of punitive damages. Id. Fi-

nally, Defendant moves that if the Court denies his

motion for a new trial in toto, the Court should

amend its previous judgment by granting a remittit-

ur of both compensatory damages and punitive

Page 3

damages. On October 15, 2005, while the foregoing

motions were pending before this Court, Defendant

filed Chapter 7 Bankruptcy in the Northem District

of Indiana Bankruptcy Court (South Bend Divi-

sion). On October 21, 2005, he filed a Notice of

Bankruptcy in this case.

11l. Standard of Review

Rule 59 allows parties to move for a court to alter

or amend a previously issued judgment. See Fe'19.

RULE CIV. PRO. 59.FN2 Detennining whether a

new trial is appropriate is within the discretion of

the trial court under Rule 59 of the Federal Rules of

Civil Pmcedure. See Conte v. Gen. Housewarc.s

Corp., 215 F.3d 628, 637 (6th Cir.2000).

FN2. Rule 59(a) states:

(a) Grounds. A new trial may be granted

to all or any of the parties and on all or

part of the issues ( 1) in an action in

which there has been a trial by jury, ft,^

any of the reasons for which new trials

have heretofore been granted in actions

at law in the courts of the United States;

and (2) in an action tried without a jury,

for any of the reasons for which rehear-

ings have heretofore been granted in

suits in equity in the courts of the United

States. On a motion for a new trial in an

action tried without a jury, the court may

open the judgment if one has been

entered, take additional testimony,

amend findings of fact and conclusions

of law or make new findings and conclu-

sions, and direct the entry of a new judg-

ment.

See FED. RULE CIV. PRO. 59(a).

Generally, courts are permitted to grant a new trial

if a previous judgment "is against the weight of the

evidence, if the damages award is excessive, or if

the trial was influenced by prejudice or bias, or

[was] otherwise unfair to the moving party." See

D-15
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Conte, 215 F3d at 637. Moreover, a trial court has
the discretion to "order a new trial without qualific-
ation, or conditioned on the verdict winner's refusal
to agree to a reduction (remittitur)." Gasperini v.

Ctr. %or flumanities, 518 U.S. 415, 433, 116 S.Ct.

2211, 135 L.Ed.2d 659 (1996). The exces.civeness

of a verdict is primarily a "matter ... for the trial
court which has the benefit of heating the testimony
and of observing the demeanor of the witnesses."

Id. (citing Wilmington v. J.l. Case Co., 793 F.2d

909, 922 (8th Cir.1986)).

*4 Though a "jury's verdict should be accepted if it

is one that could reasonably have been reached,"

the Supreme Court has explained that, "[w]here [a]

verdict returned by a jury is palpably and grossly

inadequate or excessive, it should not be permitted

to stand; but, in that event, both parties remain en-

titled, as they were entitled in the first instance, to

have a jury properly determine the question of liab-

ility and the extent of the injury by an assessment

of damages." See Conte, 215 F.3d at 637; Dimick v.

Shiedt, 293 U.S. 474, 486, 55 S.Ct. 296, 79 L.Ed.

603 (1935).

A. Whether the Court Should Grant Defendant a
New Trial on the Issue of Damages Under Rule

59(a)

In this case, Defendant argues that the evidence ad-

duced at trial does not support the jury's verdict of
$49,000 compensatory damages, $150,000 punitive

damages, and a Court-determined amount of attor-

ney's fees. According to Defendant, the evidence at

trial "only support[s] a recovery of a maximum of

$25,930.38 based on the four checks [McCarthy

wrote to Xcel plus] $3,000 in late fees." Therefore,

because the jury arrived at $49,000 in damages,

which is close to the $49,078.38 figure provided by

Plaintiffs counsel in his closing argument, the De-
fendant opines. that the verdict was against the

weight of the evidence. Accordingly, Defendant as-

serts that, under Rule 59(a), the Court should grant

the Parties a new trial solely on the issue of dam-

ages. See Gasperini, 518 U.S. at 433 (the trial court

has the discretion to order a new trial without quali-

fication).

The Plaintiffs counsel, however, disagrees, and, at

trial, he expressly laid out for the jury, the arithnret-

ic he used to amve at the approximately $49,000 0':

compensatory damages he requested for the

PlaintitT His explanation follows:

The jury had before it Joint Exhibits I through 3,

the four checks Defendant wrote to Xcel, tl:at

totaled $22,930.88. The jury had Exhibit P 1 i',

the stock purchase agreement to consider, an1

was able to calculate the amount Defendam

should have paid to Plaintiff from the terms

thereof.:..Defendant promised to make payments

on the stock purchase not once but twice

(Exhibits J-12 and J-16) and testified that he did

not do that. Defendant presented no evidence that

he made any effort to pay Plaintiff for the pur-

chase of the stock that resulted in any real gain to

the company as contemplated by the [N]ote

(Exhibit P-9), the stock purchase agreement

(Exhibit P-10) and the employment agreement

(Exhibit J-10). The lack of the [$2,574.22]

monthly payments, coupled with Defendant's pil-

laging of Plaintiffs funds, quite etPectively ham-

strung Plaintiff from obtaining the benefit of the

bargain. The jury was able to refer to Exhibit P-

10 and, from the provisions thereof, multiply the

amount of the monthly stock purchase payment.

$2574.22, by nine (the number of months De-

fendant served as CFO), to arrive at the product,

$23,168. At that point, it became a matter of

simple addition [the jury added the $23,168 in

delinquent Note payments to the $22,930.88 in

checks written to Xcel to arrive at $49,078.38].

*5 Pl.'s Memo Contra at 3.

A trial court is within its discretion in remitting a

verdict, andlor granting a new trial on the issue of

damages only when, after reviewing all evidence in
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the light most favorable to the awardee, it is con-

vinced that the verdict is clearly excessive, resulted

from passion, bias or prejudice, or is so excessive

or inadequate as to shock the conscience of the

Court. See Jones v. Wittenberg Univ., 534 F.2d

1204, 1212 (6th Cir.1976). If there is any credible

evidence to support a verdict, it should not be set

aside. See 6f'ertham Bag Co. v. Agnew. 202 F.2d

119 (6th Cir.1953). A trial court may not substitute

its judgment or credibility determinations for those

of the jury. and it abuses its discretion in ordering

either a remittitur or a new trial when the amount of

the verdict tums upon conflicting evidence. See

Farber v. Ma.rsilton Bd. nJ Ed., 917 F.2d 1391,

1395. Considering the detailed explanation by

Plaintift's counsel laid out above, the Court is per-

suaded that the Jury based its verdict upon substan-

tial evidence. Hence, the Court cannot overmnt the

jury's verdict as being "shocking to the con-

science." Id.

Nevertheless, though the Court will not grant De-

fendant's motion for a new trial based upon his ar-

gument that the verdict was against the weight of

the evidence, the Court is persuaded by Defendant's

argument that $23,148 of the Jury's compensatory

damages award amounts to an unlawful "double re-

covery" for Plaintiff.FN3 Id. at 8.

FN3. According to Defendant, if the
Plaintiff were to recover for the four

checks and the supposedly deprived

$23,148 in cash flow, he would be com-

pensated twice. See Motion for New Trial

at 8.

According to Defendant. Plaintiff is not entitled to

bring an action to recover on the Note FN4 and to

claim damages for breach of fiduciary duty on the

Note for "depriving Kramer Consulting of cash

flow necessary to sustain the company, which res-

ulted in the company's demise." See id. Defendant

asserts, that, if the Court allowed Plaintiff to pursue

both methods of recovery, the Plaintiff, would re-

ceive the benefit of the $20,600 that Defendant paid

out over the course of his employment as well as

Page 5

recover the $23,148 which Plaintiff alleged amoun-

ted to "deprived cash flow." Id.

FN4. As noted in the Statement of Facts,

the Court gmnted Plaintiff Summary Judg-

ment in its Cognovit Note action, awarding

KCI $127,416.67 on the Note_

The law abhors duplicative recoveries, and a

plaintiff who is injured by a defendant's misconduct

is, tor the most part, entitled to be made whole, not

enriched. See Bender v. City oJNew York, 78 F.3d

787 (2d Cir. 1996); Mason v. Oklahorna Turnpike

Authority, 115 F.3d 1332 (10th Cir.1997) (double

recovery is precluded when altemative theories

seeking the same relief are pled and tried together).

Accordingly, a plaintiff who alleges separate causes

of action is not pennitted to recover more than the

amount of damage actually suffered; there cannot

be double recovery for the same loss, even though

diflerent theories of liability are alleged in the com-

plaint. See Indu Craft, Inc. v. Bank qj Barodn. 47

F.3d 490 (2dCir.1995) (a plaintiff is not entitled to

a separate compensatory damage award under each

legal theory when he relies on altemate theories of

liability; instead, he is entitled to one compensatory

damage award if liability is found on any or all of

the theories).

*6 Though the Court agrees with Plaintiffs assess-

ment that the $23,148 6gure can be viewed as

"deprived cash flow" resul,tin1; from Defendant's

breach of fduciary duty, FN5 the Court is per-

suaded that Plaintiff has already recovered that

$23,148 when the Court ordered Defendant to pay
off the Note on Plaintiffs Motion for Summary
Judgment.FN6 As KCI already recovered for its

loss in iLs Cognovit Note Case, it is unfair for the

Company to recover the same funds again by way

of a different claim. As such, the only damages that

the Plaintiff should recover based on a breach of fi-
duciary duty claim are the $22,930.38, arising from

four checks McCarthy paid to Xcel out of KCI's ac-

count plus the $3,000 it owed in late fees. Hence,
the Court agrees with Defendant's contention that,

should the Court allow Plaintiff $49,000 comperis-
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atory damages verdict to stand, it would lead to a

palpably unjust result. As such, conditioned on the

Plaintiffs agreement, the Court GRANTS Defend-

ant a ren»ttitur of the $23,148 compensatory dam-

ages that he was required to pay the Plaintiff on the

Note. Accordingly, Defendant owes Plaintiff

$25,952 in compensatory damages. Should,

however, the Plaintiff refuse to remit, the Court will

GRANT Defendant's Motion for a new trial on the

issue of damages.

FN5. Defendant argues that the $23,168

Plaintiff owed on the Note is derived from

a breach of contract, not a breach of fidu-

ciary duty, and that, therefore, Plaintiff

may not recover the funds on its breach of

fiduciary duty claim. Nonetheless, Plaintiff

counters that the funds actually amount to

a deprivation of cash flow arising from De-

fendant's breach of fduciary duty. Accord-

ing to Plaintiff. Defendant's positions as

both KCI CFO and as a Company director

endowed him with statutory duties inde-

pendent of his contmctual liability to re-

frain from the self-dealing he engaged in,

as well as the duty to make timely pay-

ments on the Note so that KCI had the

funds to pursue the marketing plans that

the Company had initially hired him to

perform. Nonetheless, Defendant clearly

breached these fiduciary duties when he

paid Xcel with $22,930.88 from KCI's ac-

count and when he failed to pay off the

$23,168 he owed on the Note. Together,

these funds amount to $49,078.38 in de-

prived cash flow for KCI. The Court is

persuaded by Plaintiffs logic, and con-

siders the $23,168 to be recovemble under

Plaintiffs breach of fiduciary duty claim.

FN6. See supra Part II.B. According to the

Court's decision granting Plaintiff Sum-
mary Judgment on its Cognovit Note Case,

Defendant owes Plaintiff $127,4.16.67 with

interest at 7% from June 1, 2005 onward.

B. Whether the Court Should Grant a New Trial or

a Remittitur on the Issue of Punitive Damages

Defendant's arguments do not end with the issue of

compensatory damages. Defendant also argues that:

(1) he is entitled to a new trial on the issue of punit-

ive damages; and (2) if the Court decides he is not

entitled to a new trial, it should at the very least

award him a remittitur of punitive damages. See

Def's Motion for New Trial at I1; OHIO

REV.CODE ANN. § 2315.21(D)(2)(b) ("tort re-

fonn III").

1. Whether the Court should grant a New Trial on

the Issue of Punitive Damages

Section 2315.21(D)(2xb) of the Ohio Code, which

was amended on April 7, 2005, states: "[i]f the de-

fendant is a[n] ... individual, the Court shall not

enter judgment for punitive or exemplary damages

in excess ... of two times the compensatory dam-

agesawarded to the plaintiff from the defendant.... "

See OHIO REV.CODE ANN. § 2315.21(D)(2)(b).

Defendant contends that, applying the statute re-

medially, he is entitled to a remittitur of punitive

damages, which amount to approximately three

times the amount of compensatory damages. See

Def.'s Motion for New Trial at 12. Plaintiff,

however, counters that "tort reform IIP does "not

apply to the case at bar" because "the claim that

survived summary judgment was a svatutory claim

for breach of fiduciary duty pursuant to Ohio Re-

vised Code § 1701.59, not a "tort action" within the

meaning of § 2315.21." See Pl.'s Memo Contra at

12. According to Plaintiff, § 1701.59 contains its

own remedies provision, and the plain language of

the statute makes clear that the legislature had not

intended to bar a civil remedy under the statute. As

such, the Court must consider the following issues:

(1) whether § 2315.21 applies retroactively; and (2)

if so, whether § 2315.21 applies in the context of a

claim that an officer or director has breached his fi-

duciary duty to his company.

D'18
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a. Whether § 2315.21 Applies Retroactively

*7 In arguing that the amended version of §

2315.21 should apply retroactively to this case, De-

fendant relies on French v. Duiggins, in which the

Ohio Supreme Court held that "[i]n the case of pro-

cedural or remedial legislation, the legislation will

be applied to all proceedings occurring after the ef-

fective date regardless of the point of accmal." See

9 Ohio St.3d 32, 458 N.E.2d 827 (Ohio 1984). In

French, the plaintiff asked court to apply a law that

was amended after she had filed her initial wrong-

ful death suit. Id. at 828. The law, as amended,

would increase the amount of plaintiffs recovery,

and the court found that such a mling was accept-

able because the statute changed only the scope of

recovery, without atTecting the substance of the de-

fendanl's liability. Id. (emphasis added).

Defendant concedes that French has been ques-

tioned by some Ohio state courts, but argues that it

should apply to this case because the Ohio Supreme

Court has "not overruled it." See Def 's Motion for

New Trial at 12. Nevertheless, the Defendant se-

lectively overlooks Ei-ie Cty. Drug Task Force v.

Essian, in which the Ohio appellate court noted,

"[w]e are aware of a line of cases which seems to

exempt procedural and remedial statutes from this

presumption. French v. Dwiggins, 458 N.E.2d at

827: Kilbreath v. Rudy, 16 Ohio St.2d 70, 242

N.E.2d 658 (Ohio 1968). Our view is that Van

Fossen and Witrren Cry. Bd of Commr.s. implicitly

ove`ruled these case.s." See 82 Ohio App.3d 27, 610

N.E.2d 1181, 1183 n. 2 (Ohio App.1992). See Van

Fossen v. Babcock & Wilcox, 36 Ohio St.3d 100,

522 N.E.2d 489 (Ohio 1988) ( holding that in order

for the court to determine if the legislature's attempt

is consistent with the Constitution, Ohio statutes are

presumed to be applied prospectively only and find-

ing that the presumption can be overcome only

where the legislature specifically states that the

statute is to apply to pending cases) (emphasis ad-

ded); see Warren Cry. B¢_ of Commrs_ v. Lebanon,

43 Ohio St.3d 188, 540 N.E.2d 242, 244-245 (Ohio

1989) (same). In this case, the General A.csembly

did not specifically make § 2315.21 applicable to

pending cases; thus the amendment is not to be ap-

plied to them. Accordingly, § 2315.21 does not ap-

ply to negate Plaintiffs $150,000 punitive damages

award.

b. Whether § 2315.21 Applies in the Context of a

Breach of Fiduciary Duty Claim

In addition to contesting whether § 2315.21 applies

retroactively, the parties also debate whether the

"tort refom III" statute is applicable to cases

brought under $ 1701.59, for breach of fiduciary

duty. Defendant argues that though breach of fidu-

ciary duty has been codified by Ohio statutory law,

it still has roots in common law, and, therefore, is

still con.sidered a tort. See Def.'s Reply at 6. Non-

etheless, according to Plaintiff, because § 1701.59

contains its own remedies, absent a clear indication

from the Ohio General Assembly that such claims

fall within the purview of "Tort Reform III," such

remedies do not fall within the limitations con-

tained in § 2315.21. See Pl.'s Memo Contra at 12.

*8 The Ohio Supreme Court observes the principle

that because the Ohio General Assembly knows

how to apply a limit to the amount of punitive dam-

ages available under a statutory claim, if the statute

does not explicitly specify such a limit, one should

not be applied. 60 Ohio St.3d 135, 573 N.E.2d 1056

(Ohio 1991) ("Had the Geneml Assembly meant to

limit the availability of the civil action remedy to

those instances in R.C. Chapter 4112 where it was

already provided, it would have identified the sec-

tion to which R.C. 4112.99 applied ... Instead its

language applies to any form of discrimination ad-

dressed by R.C. Chapter 4112."); see also, Greeley

v. Miami Valley Maintenance Contractors, Inc.. 49

Ohio St.3d 228, 551 N.E.2d 981 (Ohio 1990) ("Had

the General Assembly intended to bar a civil rem-

edy to workpersons situated similarly to appellant,

it certainly knew how to do so," so, as it did not, no

such bar applies); Kulch v. Structural Fibers, Ine.,

78 Ohio St.3d 134. 677 N.E.2d 308 (Ohio 1997)

("the mere existence of statutory remedies for viol-
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ations of R.C. § 4113.52 does not operate as a bar

to altemative common-law remedies for wrongf»l

discharge in violation of the public policy embod-

ied in the Whistleblower Statute"); Rice v. Cer-

tainTeed Corp., 84 Ohio St-3d 417, 704 N.E.2d

1217 (Ohio 1990) (despite a lack of specific stat-

utory language, R.C. § 4112.99 authori2es awards

of punitive damages in employment discrimination

actions).

In Rice, the Ohio Supreme Court establishes a

paradigm for construing Ohio statutes. See 704
N.E.2d at 1219. The court explains,

[i]n construing a statute, a court's paramount con-

cem is the legislative intent in enacting the stat-

ute. To this end, we must first took to the stat-

utory language and the "purpose to be accom-

plished." In assessing the language employed by

the General Assembly, the court must take words

at their usual, normal, or customary meaning.

Most important, it is the court's duty to "give ef-

fect to the words used [and to refrain from] in-

sert[ing] words not used.

Id. (intemal citations omitted). Applying this ana-
lysis to R.C. § 2315.21, the definition of "tort ac-
tion" does not apply to the § t701.59 claim the
parties tried before a jury. In that statute, the legis-
lature stated:

[a] director shall be liable in damages for any ac-

tion that the director takes or fails to take as a dir-

ector only if it is proved by clear and convincing

evidence in a court of competent jurisdiction that

the director's action or failure to act involved an

act or omission undertaken with deliberate intent

to cause injury to the corporation or undertaken

with reckless disregard for the best interests of

the corporation.

See OHIO REV.CODE p 1701.59. Considering the

above language, the Court finds that the Ohio legis-

lature clearly did not intend to include a breach of

fiduciary claim against cotporete officers and dir-

ectors within the purview of the "Tort Reform tII"

statute. As such, whether it is considered retroact-

ively or prospectively. R.C. § 2315.21 is inapplic-

able to Plaintiffs claim.

2. Proportional Remittitur

*9 Defendant also argues that should the Court de-

cide that he is not entitled to a new trial on the is-

sue, it should at the very least award him a remittit-

ur of either $70,861.22 FN7 or $98,296 FN8 in

punitive damages.

FN7. The Defendant asserts that, if the

Court "[d]etermines that § 2315.21 as

amended does not apply to this case, the

Court must nevertheless grant remittitur of

punitive damages in the amount of

$70,861.22." See Def.'s Motion for New

Trial at 13. Defendant explains that the

compensatory damages the Court should

remit amount to $23,148, which equals ap-

proximately 47.24% of the $49,000 com-

pensatory verdict. See id. Therefore, the

Court should also grant Defendant a re-

mittitur of 47.24'% of $150,000 which

equals $70,861.22.

FN8. Defendant asserts that granting the

Defendant a $23,148 compensatory dam-

age award would result in $51,704 in pun-

itive damages that can be awarded by Ohio

law. See Def.'s Motion for New Trial at 12

(finding that $49,000-$23,148 = $25,852
(x 2) = $51,704 and 150,000-$51,705 =

$98,296).

Unlike with compensatory damages, the jury is giv-

en wide discretion to determine whether punitive
damages are justified and in assessing the amount
of such damages based upon its collective judgment
as to the punitive and deterrent effect that such an
award would have. See Smith v. Wade, 461 U.S. 30,

50-51, 103 S.Ct. 1625, 75 L.Ed.2d 632 (1983)
(noting the common law distinction between the
mandatory nature of compensatory damages upon a
finding of liability and the discretionary namre of
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punitive damages based upon the jury's "moral

judgment"); Zoppo v. Homestead Ins. Co., 71 Ohio

St.3d 552, 644 N.E.2d 397 (Ohio 1994) (under

common law, initial discretion to determine wheth-

er to award punitive damages and the amount there-

of resides with the jury).

At trial, this Court properly instructed the jury on

these standards and the jury awarded Plaintiff

$150,000 in punitive damages. Though Defendant

argues that the jury's award of punitive damages for

Plaintiff must be proportionally reduced in line

with the compensatory damages,FN9 Defendant

fails to put forth any legal precedent in support of

its argument. Further, because the jury had the

prerogative, although not the obligation, to award

appropriate punitive damages for Defendant's mali-

cious breach of his fiduciary duty, the Court will

not now, sua syronte, overmrn the jury's decision.

Therefore, the Court DENIES Defendant's motion

for a remittitur of punitive^damages.

FN9. See supra notes 7 & 8.

B. Motion to Strike

u

I

I

I

I

I

I

After mling on Defendant's Motion for a New Trial

and/or Remittitur, this Court now considers the

merits of Defendant's Motion to Strike the Notice

submitted by Plaintiff in support of its request for

attorney's fees.

Rule 12(t) permits the court to strike from a plead-

ing "any insufficient defense or any redundant, im-
material, impertinent, or scandalous matter." FED.

CIV. R. PROC. 12(t).FN10 It cannot be gainsaid

that, "because of the practical difficulty of deciding

cases without a factual record it is well-established

that the action of striking a pleading should be spar-

ingly used by the courts. It is a drastic remedy to be

resorted to only when required for the purposes of

justice." FN I I Brown & Williamson Tobacco Corp.

v. United State.c, 201 F.2d 819, 822 (6th Cir.1953)

(citations omitted). Though many courts disfavor
motions to strike for fear that they serve only to

Page 9

delay, they can also expedite cases by removing

"unneces.sary clutter." See Heller Fin.. Inc. v. tLfid-

whey Powder Co., Inc.. 883 F.2d 1286, 1293 (7th

Cir. 1989).

FN10. Rule 12(t) states:

Upon motion made by a party before re-

sponding to a pleading or, if no respons-

ive pleading is permitted by these mles,

upon motion made by a party within 20

days after the service of the pleading

upon the party or upon the court's own

initiative at any time, the court may or-

der stricken from any pleading any in-

sufficient defense or any redundant, im-

material, impertinent, or scandalous mat-

ter.

FED. RULE CIV. PRO. 12(f).

FNl1. Courts interpret "the interests of

justice" to include concertts such as ensur-

ing speedy trials, trying related litigation

together, and having a judge who is famili-

ar with the applicable law try the case."

See Heller Fin.. Ine. v. Midtvhey Powder

Co., Inc., 883 F.2d 1286, 1293 (7th

Cir.1989).

Defendant rests his Motion to Strike the Notice on

the following grounds: ( 1) the question of attorney's

fees is moot if the Court decides to award Plaintiff

punitive damages, as those would be adequate both

to compensate for fees and to fulfrll the deterrent

and punitive purposes of punitive damages; (2) the

Notice and its attachmentFN(2not comport with

either Local Rule 7.2(axl) FN13r Federal Rule of

Civil Pmcedure 54(d)(2)(A); and (3) the time

and billing statement attached to the Notice is not

evidence and does not meet the reguirements for a

motion under Local Rule 7.2(e).rN14 The Court

will consider the merits of each of Defendant's

above arguments. FN15

FN12. Rule 7.2(a)(1), "Supporting Memor-
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andum and Certificate of Service," states:

[alil Motions and applications tendered

for filing shall be accompanied by a

memorandum in support thereof which

shall be a brief statement of the grounds,

with citation of authorities relied upon.

Except in the case of a motion or applic-

ation petmitted by law to be submitted

e.r parte, a certificate of service ... shall

accompany all such papers.

See S.D. OHIO LOC. RULEE 7.2.(a)(1).

FN13. Rule 54(d)(2xA) provides,
"[cllaims for attorneys fees and related
nontaxable expenses shall be made by mo-
tion unless the substantive law goveming
the action provides for the recovery of

such fees as an element of damages to be
proved at trial." See FED. R. CIV. PRO.

54(d)(2xA).

FN14. Rule. 7.2(e), "Evidence Supporting

Motions-Deadlines," states, in relevant

part:

When proof of facts not already of re-

cord is necessary to support or oppose a
motion, all evidence then available shall

be discussed in, and submitted no later

than, the primary memorandum relying
on such evidence. Evidence used to sup-

port a reply memorandum shall be lim-
ited to that needed to rebut the positions

argued in memoranda in opposifion....

FN15. In its Motion to Strike, Defendant
also argued that a detennination of the

award of attomey's fees is not yet ripe for

adjudication and should be deferred until

the Court mles on Defendant's pending

post-trial motions for a new trial and/or re-

mittitur. See Def.'s Motion to Strike at 1.

Nonetheless, because this Court considered

Defendant's Motion for a New Trial and/or

Remittitur before considering the Motion

to strike, the issue of attorney's fees is now

ripe for review.

a. Whether Attomey's Fees are Justified

*10 Defendant first contends that the jury was eot

justified in granting Plaintiff attorney's fees- He as-

serts that, should the Court decide to award

Plaintiff punitive damages, those damages alone

would be sufficient both to compensate Plaintiff for

attomey's fees and to fulfill the deterrent purposes

of punitives. See Digittil Analog Design Corp. r. N.

Supply Co., 63 Ohio St.3d 657, 590 N.E.2d 737,

743 (Ohio 1992) ("... if the court concludes that the

punitive damages are sufficient to fulfill [deterrent

purposes] without the imposition of attomey fees,

the court may decline to award such fees, even if a

jury has detetntined that such fees should be awar-

ded").

In support of his argument, Defendant primarily re-

lies upon Toole v. Cooke. an Ohio case in which a

trial court denied a plaintiffs request for attorney's

fees. See 1999 Ohio App. LEXIS 2040 (Ohio App.

May 6, 1999). In Toole, the plaintiff computed her

request for $250,000 in attomeyb fees based upon

her contingency fee agreement with counsel. Id.

Nevertheless, the trial court denied her request,
fnding that the amount of fees requested was more

than half the amount of the plaintiffs total award

and that the award of punitive damages alone was

sufficient to compensate both plaintiff and her at-

tomey. !d.

This Court is persuaded, however, that the case at

bar is easily distinguished from Toole. See 1999
Ohio App. LEXIS 2040. In this case, the amount of
fees and expenses requested for attotney's fees

amounts to $22,940.73, which is roughly ten per-

cent of the jury's award, and, therefore, not umeas-

onable to the extent of the fees requested by

plaintiff in Toole. Furthermore, the fee award does

accomplish the goals of punitive damages, which is

to require McCarthy to bear the costc of bringing
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him to justice. As such, the Court finds that De-

fendant has not rebutted the presumption that the

jury's decision to award Plaintiff attomey's fees was

reasonable in light of Defendant's actions.

b. Whether the "Notice" Meets the Requirements of

Local Rule 7.2 .(ax 1) or Federal Rule of Civil Pro-

cedure 54(d)(2xa)

Next, Defendant contends that because Plaintiff

failed to attach a supporting memorandum to the

Notice, it must be stricken. See Def.'s Motion to

Strike at 3. Under Local Rule 7.2(a)(1) and Federal

Rule of Civil Procedure 54(d)(2xA), a party's claim

for attomeys fees "shall be made by motion," for

which the party must provide the supporting materi-

als according to the schedule set forth by the Court.

See S.D. OHIO CIV. R. 7.2.(a)(1); FED. R_ CIV.

PRO. 54(d)(2)(A). Essentially, Defendant contends

that by filing an unsupported billing statement,

Plaintift's attomey has unfairly prevented Defend-

ant from reviewing and responding to Plaintiffs' ar-

guments and evidence.

In making its assertions, Defendant primarily relies

upon Logan Farms v. tIBK, Inc„ which the Court

finds to be distinguishable from the case sub judice.

See 282 F.Supp.2d 776, 796 ( S.D.Ohio 2003). In

Logan Farms, the plaintiff filed a motion for a

"change of forum" without a supporting memor-

andum, and the Court denied the motion for failure

to support it properly with argument or citation to

case law. Id. In contrast to Plaintiffs in Logan

Farm, the jury here has already mled that the

plaintiff should recover attorney's fees. Id.

(emphasis added); see Gen. Verdict Form 3. Hence,

whether Plaintiff should have the opportunity to re-

ceive attomey's fees is not in dispute, and Plaintiff

need only to present evidence supporting its request

for attorney's fees-the Notice. It would be a waste

of the Court's time to consider Plaintiffs argument

in support of attorney's fees when the jury has

already decided to award Plaintiff those fees. Here,

where the request for attorney's fees was appropri-

ate, the Jury's decision stands.

b. Whether the Plaintiffs' Time and Billing State-

ments Fail to Meet Requirements of"Evidence"

Under Local Rule 7.2.(e)

*11 According to Local Rule 7.2.(e), "[e]vidence

shall be presented, in support of or in opposition to

any Motion, using affidavits, declarations pursuant

to 28 U.S.C. § 1746, deposition excerp[.c, admis-

sions, verified interrogatory answers, and other

documentary exhibits." See S.D. OHIO CIV. R

7.2(e). Defendant asserts that because Plaintiff has

provided no affidavit con6rming the accuracy and

reasonableness of the attomey's fees attached to the

Notice, and has provided no other admissible evid-

ence to which Defendant may respond, the "Notice"

does not meet the requirements, and the Court

should strike it from the record. See Def.'s Motion

to Strike at 6-8.

Plaintiff, however, counters that Rule 7.2(e) is

simply inapplicable to Plaintiffs' notice because it is

not to be considered a "Motion" under the rules.

See Pl.'s Memo Contra at 7. Further, Plaintiff as-

serts that Jury Inteffogatory No. 3 states that if the

jury found Defendant liable for attorney's fees, the

Court would establish the amount, and there are no

provisions in either the Rules of Civil Procedure or

the Local Rules that prescribe what form the Notice

had to be filed. Id.

The United States Supreme Court has prescribed

the "lodestar" method for calculating reasonable at-
tomey's fees, which requires a multiplication of the
"number of hours reasonably expended on the litig-

ation times a reasonable hourly rate." See Blan-

chard v. Bergergon, 489 U.S. 87, 94, 109 S.Ct. 939,

103 L.Ed.2d 67 ( 1989) (quoting Blum v. Stenson,

465 U.S. 886, 888, 104 S.Ct. 1541, 79 L.Ed.2d 891

(1984)). The lodestar is strongly presumed to yield
a "reasonable" fee. See City of Burlington v. Dague,

505 U.S. 557, 562, 112 S.Ct. 2638, 120 L.Ed.2d

449 (1992). "Reasonable fees" are to be calculated

according to the prevailing market rates in the rel-
evant community, taking into consideration the ex-
perience, skill, and reputation of the attomey. See

Blum, 465 U.S. at 895. "To inform and assist the
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on the fee applicant to produce satisfactory evid-
ence-in addition to the attomey's own affidavits-

that the requested rates are in line with those pre-

vailing in the community for similar services by

lawyers of reasonably comparable skill, experience

and reputation- " Id. at 896 n. I l.

In this case, the Plaintiff filed a Notice that ap-

prised the Court of the hours of work performmed,

and the amount of money spent; however, the No-

tice did not include an affidavit explaining in detail

those costs. As such, the Court agrees with Defend-

ant that Plaintiffs Notice fails to provide enough

evidence to inform and assist the Court in exer-

cising its discretion to award just and reasonable at-

tomey's fees. See Blum, 465 U.S. at 895-96. There-

fore, the Court GRANTS Defendant's Motion to

Strike the Notice, and ordets Plaintiffs to re-filean

amended Notice which includes a detailed affidavit

supporting Plaintiffs requested attomey's fees.

V. CONCLUSION

For the foregoing reasons, Defendant's Motion for

New Trial is DENIED, conditioned upon the

Plaintiffs agreement with the Court's decision to

GRANT Defendant a remittitur of $23,148 in com-

pensatory damages. The Defendant's Motion for a

New Trial and/or Remittitur on the issue of punitive

damages is DENIED. Defendant's Motion to Strike

Plaintiffs Notice of Filing of Plaintiffs Trial Coun-

sel's Time and Billing Statement is GRANTED and

Plaintiff must file an amended Notice with a

memorandum in support thereof by close of busi-

ness on Wednesday, March 15, 2006. Defendant

will then have until Wednesday March 22, 2006 to

respond to Plaintiffs amended Notice.

*12 IT IS SO ORDERED.

S.D.Ohio,2006.
Kramer Consulting, Inc. v. McCarthy

Not Reported in F.Supp.2d, 2006 WL 581244

(S.D.Ohio)
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MEMORANDUM OP/NION

E

DAVID D. DOWD, JR.,District Judge.

*1 Pending before the Court is defendants' motion
to bifurcate plaintiffs claim for punitive damages.

On June 19. 2009, defendants moved to bifurcate

(ECF 48), and plaintiffs opposed on July 2, 2009.
ECF 51. Defendants replied on July 9,2009. ECF

54. For the following reasons, the Court declines to

exercise its discretion as granted under F.R.Civ.P.
42(b), and defendants motion to bifurcate plaintiffs

claims for punitive damages is DENIED.

L BACKGROUNDFNI

FNI. The following facts, taken from

plaintiffs' amended complaint (ECF 15),

are assumed to be true for the purposes of
this decision.

I

According to the amended complaint (ECF 15),

plaintiff Barry Tuttle ("Mr.Tuttle") purchased a

Craftsman Table Saw ("the Saw") from defendants'

store in Mansfield, Ohio on February 11, 2006. On

that date, plaintiffs allege that defendants, by and

through their employees, agents, or representatives,

informed Mr. Tuttle that the Saw was fully as-

sembled, and that he would only have to attach the

legs in order to use it. However, when Mr. Tuttle

opened the Saw at his home, he discovered that it

required more assembly than simply attaching the

legs. Mr. Tuttle then assembled the Saw.

According to plaintiffs, Mr. Tuttle was opemting

the Saw on Febmary 14, 2006 in accordance with

defendants' instructions and watnings. Plaintiffs al-

lege that during this operation, Mr. Tuttle attempted

to cut a piece of wood, which suddenly became

jammed. Plaintiffs further allege that this caused

the blade guard on the Saw to "lift up," exposing

the Saw's blade. The blade then came in contact

with Mr. Tuttles left hand, injuring his thumb and

three of his fingers. ECF 15.

A. Standard of Review for Bifurcation

Under the Federal Rules of Civil Procedure, a court

may order a separate trial for one or more separate

issues for convenience, to avoid prejudice, or to ex-

pedite and economize. Rule 42(b) Fed.R.Civ.P.

(emphasis added). The language of Rule 42(b)

"places the decision to bifurcate within the discre-

tion of the district court." Sarion r. Titan-

GManujacturing Inc.. 86 F.3d 553, 556 (6th

Cir. 1996).

B. Choice of Law

Defendants argue that bifurcation of punitive dam-

ages is required under Ohio Revised Code §

2315.21(B)(l), which provides that claims for pun-

itive damages shall be bifurcated upon motion by

(C 2010 Thomson Reuters. No Claim to Orig. US Gov_ Works.
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either party "[i]n a tort action that is tried to a jury

and in which a plaintiff makes a claim for compen •s-

atory damages and for punitive damages."

However, defendants reliance on Ohio law is mis-

placed.

When a court sits in diversity, as it does in this

case, the court must apply substantive state law and

proceduml fedeml law. Erie Railroad Co. v. Tomp-

kins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed_ 1188

(1938). Thus, while the Court must apply state law

to the substantive issues raised in this case, it is not

similarly bound by state law regarding procedural

issues. See Tarrant.s v. Owens-Corning Fibreglass

Corp., 225 F.3d 659 (6th Cir.2000), Butler v.

Yamaha Motor Co. Ltd, 1993 EL 95513 (E.D.Pa.)

(court applying state products liability law in di-

versity action not required to apply state procedural

law).

*2 Although plaintiffs impliedly contend that bi-

furcation is not a matter of procedure (ECF 54, at

3-4). ample precedent holds that bifurcation should

be govetned by federal law in diversity cases.

Hamm v. Amet-ican Home Products Corporation,

888 F.Supp. 1037, 1038 (E.D.Cal.1995), citing

Simpson r. Pittsburgh Corning Corp., 901 F.2d

277, 283 (2d Cir.1990) (applying Rule 42(b) in-

stead of New York common law requiring that

evidence of defendant's wealth be admitted only

after jury has otherwise determined that punitive

damages are appropriate); Rosales v. Honda Motor

Co., Ltd., 726 F.2d 259, 261 (5th Cir.1984)

(applying Rule 42(b) instead of Texas law requiring

that liability and damages be tried in a single pro-

ceeding); Mo.ss v. Associated Transport, Inc., 344

F.2d 23, 25 (6th Cir.1965) (applying Rule 42(b) in-

stead of Tennessee law requiring that liability and

damages be tried in a single proceeding).

Under the Rules Enabling Act, 22 U.S.C.A. § 2072,

Rule 42(b) was adopted to govern "practice and

procedure" of district courts in diversity cases.

Therefore, the Court retains its discretion over the

issue of bifurcation as granted under Rule 42(b),

and the mandatory language of O.R.C § 2315.2

does not apply. See ffamm, 888 F.Supp. 1037 (court

retained discretion granted by Rule 42(b) in di-

versity action despite state statute mandating bi-

furcation).

C. Bifurcation is Unwarranted

As discussed supra, a court may bifurcate claims

for convenience, to avoid prejudice, or to expedite

and economize. The party moving for bifurcation

"bears the burden of demonstrating that concems of

judicial economy and prejudice weigh in favor of

granting the motion." Rothstein v. Steinberg, WL

5716138 (N_D.Ohio 2008), citing 9 Charles Alan

Wright & Arthur R. Miller, Federal Practice and

Procedure, 2388 (2d ed.2006).

l. Defendant's prejudice and jury confusion argu-

ments are unfounded.

In their reply, defendants argue that bifurcation is

necessary because they will be "inherently preju-

diced" if the claims are tried together. ECF 54 at 1.

More specifically, defendants contend that they will

be forced to argue simultaneously that (1) no liabil-

ity exists, and (2) if liability exists, defendant's ac-

tions do not rise to the level of malice necessary to

support an award of punitive damages. Id. Defend-

ants similarly argue that jury confusion will result

if the claims are tried together, as the jury will be

forced to apply two separate standards, including a

"clear and convincing evidenee" standard for

plaintiffs' punitive damages claims, and a

"preponderance of the evidence" standard for

plaintiffs' remaining claims. 1d. at 2.

In Rothstein, the defendant made virtually the same

arguments in support of his motion to bifurcate

claims for punitive and compensatory damages. As

the Rothstein court noted, however, the defendant

would not be prejudiced merely by being forced to

advance altemative arguments, as "parties are

forced into altemative stances all the time." Roth-

stein, at *2. Thus, the court reasoned, the defend-

ant's prejudice argument "must be an argument that
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altemative arguments," rendering it a mere

"variation on his jury confusion argument[.]" Id. IT IS SO ORDERED.

The court then classified the defendant's jury confu-

sion arguments as unfounded, as juries "are called N.DAhio,2009.

upon regularly to confront altemative arguments by Tuttle v. Sears, Roebuck and Co.
ards Slip Copy, 2009 WL 2916894 (N.D.Ohio)
defendants," and "frequently apply varying stand-

of proof to different claims." Id Moreover, the END OF DOCUMENT
court noted that any potential for jury confusion

could be avoided through special instructions or

cautionary wamings. Id.

m

2. Defendanrs' judicial economy arguments are un-
founded and wholly conclusorv.

*3 Defendants further contend that bifurcation of

plaintiffs' compensatory and punitive damage

claims will promote judicial economy, as a finding

of liability is required before punitive damages may

be determined. ECF 54 at 2. Thus, defendants reas-

on, postponement of punitive damage proceedings

will preserve judicial resources, presumably by

eliminating the need for further litigation in the

event that defendants are found not to be liable.

However, the Court finds this argument to be un-

founded, as the facts and evidence related to

plaintiffs' claims for punitive and compensatory

damages are closely intertwined that many of the

same issues, evidence, and witness would be in-

volved in both proceedings if the claims were

severed. Under such circumstances, bifurcation of

claims is not warranted, as it would hamper judicial

economy, rather than promoting it as defendants

contend. Scheget v. Li Chen Song, WL 4113959

(N.D.Ohio 2008).

III. CONCLUSION

For the foregoing reasons, the Court declines to ex-

ercise its discretion as granted under F.R.Civ.P.

42(b), and defendants' motion to bifurcate plaintiffs'

claims for punitive damages is DENIED.
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Appellants Republic Services, Inc., et al. ("Republic") seek certification of the following

question, based on a purported conflict:

Whether R.C. 2315.21(B), as amended by S.B. 80, effective April

7. 2005, is unconstitutional. in violation of Section 5(B), Article IV

of the Ohio Constitution, because it is a procedural law that
conflicts with Civ. R. 42(B).

As Republic notes, that exact question is currently pending in the Ohio Supreme Court, due to

conflicting judgments in Havel u 1zlla St. Joseph, Cuyahoga App. No. 94677, 2010-Ohio-5251

("Havel") (holding that R.C. 2315.21(B) is unconstitutional) and Hanners v. Ho Wah Genting

Wire & Cable SDN BHD, Franklin App. No. 09AP-361, 2009-Ohio-6481 ("Hanners") (holding

that R.C. 2315.21(B) is constitutional). Unlike Havel and Hanners, this appeal does not arise

from an interlocutory detennination of the constitutionality of R.C. 2315.21(B), and this Court's

judgment is not dependent upon any finding of any statute to be unconstitutional (or

constitutional). Republic's motion to certify a conflict therefore should be denied.

1. ONLY CONFLICTING "JUDGMENTS" ARE PROPERLY CERTIFIED
UNDER APP.R. 25

Appellate Rule 25 implements Section 3(B)(4), Article IV of the Ohio Constitution,

which provides that when a court of appeals concludes that its "judgment" conflicts with a

"judgment" upon the same question by another district court of appeals, the conflict is to be

resolved by the Ohio Supreme Court. The requirement that both decisions pronounce upon "the

same question" means that an actual conflict must exist on a rule of law. Whitelock v. Gilbane

Building Co. (1993), 66 Ohio St.3d 594, syllabus at para. 1. The requirement that the

"judgments" of two districts be in conflict means that the rule of law must be dispositive in both

decisions. Pincelli v. Ohio Bridge Corp. (1966), 5 Ohio St.2d 41. 44 ("Questions certified

should have actually arisen and should be necessarily involved in the court's ruling or decision");



State v. Hankerson ( 1989), 52 Ohio App.3d 73, syllabus by the Court at para. 2 (emphasis in

original) ("For a court of appeals to certify a case as being in conflict with another case, it is not

enough that the reasoning expressed in the opinions of the two courts of appeals be inconsistent;

the judgments of the two must be in conflict"); Sprung v. E.l DuPont de N'emours & Co. (1939),

30 Ohio Law Abs. 278, 34 N.E.2d 41 ("The conflict to which the constitution relates is upon

some matter which is so material to the judgment that it is determinative thereof').

This Court was not asked to determine the constitutionality of a statute and the judgment

this Court issued May 19, 2011 does not detemiine the constitutionality of a statute; it affirms

judgment on the jury verdict and remands for the application of punitive damage "caps" to the

corporate punitive damage award. Because that judgment does not conflict with the judgment in

Hanners, Republic's motion to certify should be denied.

H. THIS COURT'S JUDGMENT DOES NOT CONFLICT WITH THE
JUDGMENT IN HANNERS

This Court's May 19, 2011 decision reviewed a final judgment on a jury verdict,

including the merged order denying Republic's pretrial motion to bifurcate. This case was in the

same procedural posture as Barnes v. University Hosps. of Cleveland, Cuyahoga App. Nos.

87247, 87285, 87710, 87903, and 87946, 2006-Ohio-6266, affirmed in part and reversed in part

on other grounds (2008), 119 Ohio St.3d 173 ("Barnes")), and this Court followed Barnes bv

construing R.C. 2315.21(B) and Civ. R. 42(B) so as to maintain trial court discretion in

bifurcation decisions. While this Court's reasoning may differ from the reasoning in Hanners,

there is no conflict between judgments to supporrt certification under Appellate Rule 25.

The decisions in Hanners and Hcrvel were the product of interlocutory appeais; the

appellants in both cases argued that the appealed orders were "final" under R.C. 2505.02(B)(6)

because they determined the constitutionality of a tort reform statute. To confirm appellate
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jurisdiction, the Hanners and Havel courts had to first determine w'hether the appellants had

correctly characterized the orders. Both courts agreed that the appealed orders determined the

constitutionality of R.C. 2315.21(B) and were therefore final orders. 'Tlie two courts reached

opposite conclusions on whether the trial court had correctly found R.C. 2315.21(B) to be

unconstitutional, giving rise to conflicting judgments certifiable under Appellate Rule 25.

Unlike the appellants in Hanners and Havel, Republic: (1) argued prior to trial that R.C.

2315.16 and Civ. R. 42(B) can and should be read "in conjunction" (De£ Mot. to Bifurcate (R.

50), p. 1; Def. Trial Brief (R. 72), pp. 26-28); (2) did not characterize the order denying

bifurcation as a "final" order under R.C. 2505.02(B)(6); and (3) did not claim on appeal that the

trial court had erroneously determined R.C. 2315.21(B) to be unconstitutional. Instead,

following an unfavorable jury verdict, Republic alleged that the trial court erred "by failing to

apply" the statute or, alterrtatively, that "the trial court abused its discretion by denying. the

motion to bifurcate." (Br. of Appts., pp. 12, 13 (fn.5), 16). Consistent with Republic's pretrial

motion practice and appeal, as well as its own prior decision in Barnes, this Court interpreted and

applied R.C. 2315.21 and Civ. R. 42(B) in conjunction -- i.e., "`the rule will control for

procedural matters, and the statute will control for matters of substantive law."' (App. Op., ¶8,

quoting Erwin v. Bryan (2010), 125 Ohio St.3d 519, ¶28.) Thus, while Republic urged this

Court to apply R.C. 2315.21(B) in a mamier that "removes the discretion" of the trial court

(Appellants' Brief, pp. 12-13), this Court properly interpreted Civ.R. 42(B) and R.C. 2315.21(B)

in a manner that maintained trial court discretion in procedural matters that are necessary to the

orderly and efficient exercise ofjurisdiction.

The May 19, 2011 decision goes ou to note that this Court's rejection of Republic's

interpretation of R.C. 2315.21(B) is "further buttressed" by its reasoning in Havel that the statute
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is unconstitutional when interpreted as usurping all trial court discretion. (App. Op., ¶9.) But

that paragraph is not determinative of this Court's judgment. At most, it cites to the reasoning in

a different case as additional support for the judgment in this case. Because judgments, not

reasoning, must conflict before a certifiable conflict exists under Appellate Rule 25 (Hankerson,

52 Ohio App.3d 73). and because this Court did not review a trial court's determination of the

constitutionality of R.C. 2315.21(B), and did not determine the constitutionalitv of R.C.

2315.21(B), itsjudgment creates no conflict certifiable under Appellate Rule 25 and Republic's

motion should be denied.

III. CONCLUSION

The judgment of this Court is not in conflict with the judgment of the Tenth District

Court of Appeals in Hanners. Republic's motion to certify a conflict therefore should be denied.
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Cross-Appellee Ronald Luri ("Luri") opposes the request of Cross-Appellants

Republic Services, Inc. ("Republic"), Republic Services of Ohio I, L.L.C. ("Republic

Ohio"), Republic Services of Ohio Hauling, L.L.C. ("Ohio Hauling") (jointly "Republic

Defendants"), Ronald Krall ("Krall"), and James Bowen ("Bowen") (collectively

"Defendants") that this Court accept jurisdiction of their cross-appeal.

1. INTRODUCTION

As explained in Luri's Memorandum in Support of Jurisdiction ("Supp. Mem."),

the Eighth District Court of Appeals reduced the punitive damage awards against the

three corporate defendants' by over 83% (from a total of $43 million to $7 million),

terminating a three-year appeal process. Defendants now ask this Court to "hold" this

case and grant an automatic new trial should this Court conclude that a statute that had no

effect on the outcome of this case, and that neither party in this appeal has ever

challenged, is constitutional. In addition, Defendants seek advisory opinions on "tort

reform" jury instructions and interrogatories they never requested, , and "more" due

process than Ohio's punitive damage cap affords, or that accords with the adjudicated

facts.

In essence, the Eighth District Court. of Appeals determined that the two-to-one

ratio of compensatory to punitive damages in Ohio's damages cap statute satisfies the due

process standard of Barnes v. Univ. Hosp. of Cleveland (2008), 119 Ohio St.3d 173 in a

case where the reprehensibility of the Republic Defendants' conduct "weighs heavily in

' The individual defendants, Krall and Bowen, did not and do not challenge the amount of
the punitive damage awards against them.



favor of a large punitive damage award[.]" Luri Ilz at A-18. The panel disagreed,

however, on how to calculate the two-to-one ratio. The dissent would have applied it to

each of the three Republic entities found to have engaged in malicious conduct (awarding

$7 million against each), while the majority concluded that the three awards should be

consolidated into a single $7 million punitive damage award, thereby effectively reducing

each of the three awards to about $2.3 million - an amount that is below the one-to-one

ratio advocated by the Republic Defendants in their cross-appeal.

Ron Luri is willing to accept the "consolidated" award in lieu of further delay, and

no issue presented by Defendants justifies further delay. But if this Court accepts the

"conflict" question certified by the Eighth District, or any portion of Defendants' cross-

appeal, it should also review the majority's erroneous "consolidation" of three punitive

damage swards.

U. THE CROSS-APPEAL DOES NOT PRESENT AN ISSUE OF GREAT OR
GENERAL PUBLIC INTEREST

With one exception, all of Defendants' propositions of law are based on a case

they did not try. No party ever challenged the constitutionality of Ohio's bifurcation

statute and it was not until after the jury returned its.verdict that Defendants alleged that

tort reform damage caps apply to employment actions under RC. Chapter 4112. Indeed,

just a month before the trial of this action, Defendants' experienced, employment law

trial counsel filed a brief in the United States Court of Appeals for the Sixth Circuit

2 Luri v. Republic Services, Inc. (May 19, 2011), 8th Dist. No. 94908, attached to Luri's
Memorandum in Support of Jurisdiction at A-2 -A-24.
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(Morgan v. New York Life Ins. Co. (C.A.6, 2009), 559 F.3d 425, cited at p. 15 of Defts.'

Combined Mem.) arguing that Ohio's punitive damage cap does not apply to

employment actions under Chapter 4112. No great or general interest resides in this

Court providing advisory opinions on a case created post-verdict. Further, the one

exception - whether the punitive damage awards now totaling $7 million exceed due

process - provides no issue of great or general public interest.

1. Republic's fnst Proposition of Law, which asserts that Ohio's bifurcation

statute "is constitutional" and "does not violate Section 5(B), Article IV," is not supported

by the record. Here, neither party has asserted that the statute is unconstitutional. Rather,

Defendants' motion to bifurcate urged that R.C. 2315.21(B) should be read "in

conjunction with" Civ.R. 42(B) and Luri did not disagree. Here, Defendants did not (like

the defendants in Havel v. Villa St. Joseph, Sup.Ct. No. 2010-5251) file a pretrial,

interlocutory appeal claiming that the trial court's denial of bifurcation was tantamount to

an order finding the statute to be unconstitutional. Instead, Defendants proceeded to an

eight-day jury trial and raised "tort refonn" only after the jury retumed a large verdict.

And here, Defendants told the court of appeals in Luri P that the constitutionality of the

bifurcation statute was not, and could not be, part of the appeal. Such argument alone

estops Defendants from now arguing the constitutionality of Ohio's bifurcation statute

before this Court.

' Luri v. Republic Services, Inc. (Oct. 23, 2009), 8th Dist. No. 92152, attached to Luri's

Memorandum in Support of Jurisdiction at A-25 - A-39.
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In addition, while Defendants claim that bifurcation is "mandatory," they have not,

and do not now, indicate how the trial court could have implemented Defendants' request

to separately try liability for compensatory damages and liability for punitive damages

when the same fabricated and altered documents were offered by Defendants in an

unsuccessful attempt to prove no retaliation and by Luri to prove pretext and malice.

Finally, Defendants offer no reasonable basis for an "automatic" reversal of a two-

week jury trial based on the denial of one of a multitude of pretrial motions presented to

the trial court in the weeks immediately preceding trial. Any prejudice the Defendants

could conceivably have suffered when Vice President Krall blurted out the company's net

worth during trial (the alleged effect of the trial court failing to grant the motion to

bifurcate) was fully remedied when the court of appeals remitted 83% of the punitive

damage award. "No error * * * in any ruling or order or in anything done or omitted by

the court or by any of the parties is grounds for granting a new trial * * * unless refusal to

take such action appears to the court inconsistent with substantial justice." Ohio Civ.R.

61 (emphasis added). Defendants' claim that Luri "waived" Ohio's firmly entrenched

harmless error doctrine is meritless. The harmless error doctrine is a constraint imposed

upon reviewing courts; not a claim or affirmative defense. It is Defendants' burden to

prove that any alleged error was prejudicial; not Luri's burden to argue that an alleged

error is "harmless."

2. i'he alleged "errors" in Defendants' Propositions of Law II, III, and V are

both waived and invited. Defendants' claim that the trial court should have divined what
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they did not - that tort reform statutes apply to statutory discrimination claims - and

unilaterally reject the employment law instructions and intertogatories submitted by the

parties, is baseless. Notwithstanding the Defendants' protestations to the contrary, no

case has applied tort reform damage caps to employment claims under Chapter 4112: But

whether or not those statutes apply, it is hombook law that parties "may. expressly or

impliedly waive statutory provisions intended for their own benefit ***°" 85 O.Jur.3d,

Statutes, §319. The trial court was thus under no obligation to thwart any trial strategy

Defendants may have had to rely on federal employment doctrines and defenses in lieu of

"tort reform" statutes.

Nor does the "plain error" doctrine apply. As the Eighth District pointed out,

Defendants' actions constituted more than simple omission; their affirmative actions

"invited" the error of which they now complain. See Luri II at A-12 - A-14. As this

Court held in Goldfuss v. Davidson (1997), 79 Ohio St.3d 116, 121 (citation omitted):

While invocation of the plain error doctrine is often justified
in order to promote public confidence in the judicial process,
"[it is doubtful that] the public's confidence in the jury system
is undermined by requiring parties to live with the results of
errors that they invited, even if the errors go to `crucial
matters."'

3. Finally, the Republic Defendants' claim in Proposition of Law IV that due

process requires a further reduction of their consolidated corporate punitive damage

award is wholly inconsistent with their argument, accepted by the Eighth District, that

Ohio's punitive damage "cap" applies. The Republic entities are thus precluded from

arguing in this case that they did not have "fair notice" of a 2:1 ratio for punitive
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damages. Indeed, the Court of Appeals' "consolidation" of the awards provided an award

lower than a"1:1" ratio against each Republic entity. Having expressly requested

individual punitive damage awards from the jury, the Republic Defendants cannot now

complain about a punitive damage award that is less than a 1:1 ratio for each entity.

Moreover, a "Barnes" analysis is necessarily case-specific, precluding the "bright

line" rule advocated by the Republic Defendants. The case upon which they rely -

Morgan v. New York Life Ins. Co., supra (Combined Mem., p. 15) - illustrates the flaw in

their argument. The court in Morgan affirmed a $6 million punitive damage award (for a

total damage award of $12 million), based on age discrimination that was "minor" and

not "so reprehensible as to justify a high punitive damages award" (559 F.3d at 442).

The majority in this case, in contracts, affirmed a $7 million punitive damage award (for

a total damage award of $10.5 million) after concluding that the Republic entities'

misconduct, including fabricated and altered evidence, "demonstrated. reprehensible

conduct *** that weighs heavily in favor of a large punitive damage award" (Luri II at

A-18). If anything, the Barnes factors and Morgan support a higher punitive damage

award than the $7 million allowed by the majority in Luri H.

rII. COIJNTERSTATEMENT OF THE CASE AND FACTS

As they did in the court of appeals, Defendants present as "facts" only the

evidence rejected by the jury.

The three corporate entities and two individuais who orchestrated Ron Luri's

unlawfnl termination are: (1) Luri's direct employer, Ohio Hauling, LLC; (2) Luri's
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direct supervisor (Bowen) and the corporate entity that employed him, Republic Ohio;

and (3) Bowen's direct supervisor (Krall) and the entity that employed him, Republic.

Ron Luri is a career waste management industry employee who was hired by Ohio

Hauling in 1998 to be the General Manager for the'u three Cleveland Division facilities.

From 1998 to 2007, Luri received only positive performance reviews; the three Cleveland

Division facilities were steadily improving under his management and on track for their

best year ever in 2007." In the summer of 2006, Bowen prepared an "action plan"

identifying so-called "Leaders of Tomorrow," as well as employees who need to be

"retrain[ed]" or "replace[d]." That plan had the "buy-in and approval" of corporate

officers (including Krall) and was implemented by targeting older workers for

termination. Consistent with that plan, in November 2006, Bowen told Luri to fire his

three oldest workers, including Frank Pascuzzi. Luri knew his three oldest employees

had "no performance problems" and was concerned that firing them would be age

discrimination. He thus refused Bowen's directive and reported it, along with his

response, to another General Manager.

After Luri refused Bowen's directive, "all of a sudden" there were "problems"

with his "communication skills" and "management style." Bowen told Luri that he was

not having enough meetings with his employees and created a "Ron Luri file" to collect

' The "rankings" in Exhs. S, T, and U referenced by Defendants (Combined Mem., p. 7),
were Krall's internal documents, purportedly kept to create a "succession plan."
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documents on these "problems." Krall helped to create a paper trail by commissioning a

survey to identify "employee issues" at Luri's Cleveland Division.

Over the next several months, Bowen "counseled" Luri, and created a paper trail

of "directives." From mid-February to mid-April 2007, Luri followed Bowen's

numerous "directives" and "action plans" to the best of his ability. On April 12, 2007,

after nine weeks of silence, Bowen sent Krall an e-mail. message seeking permission to

terminate Ron Luri's employment. According to Krall, the real purpose of the e-mail was

to "copy Craig Nichols" in Human Resources, "to make sure we're not missing anything

here." The e-mail omitted Luri's February 6, 2007 performance evaluation that reported

Luri had met and exceeded expectations, and contained several false statements.

After Human Resources consented to the termination, Luri was summoned to the

office where Bowen terminated him, with Krall present. . Bowen blurted out the real

reason for the termination during the meeting: "He said, `plus you didn't fire Frank

Pascuzzi."' Craig Nichols from Human Resources confirmed that Luri was terminated

after he "wouldn't follow" a staffing "directive" from Bowen. Soon after his termination,

Luri interviewed with Waste Management, which was looking for someone in the

Cleveland area. But Defendants prevented Luri from being hired by refusing to waive

the restrictions in Luri's covenant not-to-compete.

After this lawsuit was filed, Bowen altered and backdated a document to make it

appear that Luri had a"negative perception" within the company prior to his refusal to

fire his three oldest employees. Defendants then produced the altered document in
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discovery. Defendants further directed employees to fabricate documentation of non-

existent events, all of which was revealed at trial. Notwithstanding a jury verdict, post-

trial "Barnes" findings from the trial court and an appellate decision finding the three

corporate entities guilty of reprehensible conduct that "weighs heavily in favor of a large

punitive damage award" (Luri II, A-18), Defendants continue to deny any responsibility

for their retaliatory and malicious termination of Ron Luri.

IV. ARGUMENT

A. No "Constitutional°' Issue Arises From a Denial of a Pretrial Motion
to Bifurcate that Was Neither Erroneous Nor Preiudicial.

Defendants' first Proposition of law attempts to rewrite the record of this case

based upon decisions issued well after trial, and in completely different procedural

contexts.

The Motion to Bifurcate filed by Defendants was filed "pursuant to Rule 42(B) of

the Ohio Rules of Civil Procedure and Section 2315.21(B)(1) of the Ohio Revised Code"

and argued, in relevant part, that "Rule 42(B) and the policy embodied in the Ohio

statutory scheme of tort reform, read in conjunction, provide both the means and

justification for granting the requested bifurcation of the punitive damages issue." The

motion requested that the first phase of trial be limited to "liability and compensatory

damages," while the second phase consider all aspects of punitive damages - i.e., both

malice and the amount of punitive damages. The Eighth District succinctly explained

why the motion was unworkable (Luri Il at A-9):
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Here, the malice evidence required for punitive damages was
also the evidence used to rebut appellants' arguments that
Luri was terminated for cause. The manufacture of evidence
was intertwined in arguments relating to both compensatory
and punitive damages.

Republic does not offer this Court any basis for finding that the Court "had to" do the

impossible - bifurcate inextricably entwined evidence. Further, following the trial court's

denial, Republic did not appeal; it proceeded to trial. And when Defendant Krall

"introduced" evidence of the corporate net worth "without prompt from Luri" (Luri Il at

A-9), Republic's counsel did not object.

During the two weeks following the trial court's entry of judgment on the jury

verdict, Defendants mined the record for an argument that would relieve them of the

nconsequences of their unlawful and reprehensible misconduct. They then filed post-trial

.motions,showcasing the Motion to Bifurcate as support for a new claim that tort reform

statutes apply to employment actions under R.C. Chapter 4112. Neither post-trial nor on

appeal did either party argue that the constitutionality of R.C. 2315.21(B)(1) was in issue;

it was only after the Eighth District cited Havel, supra - a decision that issued more than

two years after the trial of this matter and after Luri 1I was fully briefed - in its decision

that Republic latched onto a"constitutionat" argument. Defendants' continual re-writing

of the record provides no basis for any finding of error, much less an "automatic" retrial.

B. Parties to a Lawsuit "Must Decide Their Issues. Incoraorate Them
into Their Strate¢y and Be Resnonsible for the Resultsf.l" DardinQer

v Anthem Blue Cross & Blue Shield (2002). 98 Ohio St.3d 77.

In Propositions of Law II, III, and V, Defendants assume that the application of all

Ohio tort reform statutes to employment actions under Chapter 4112 is well established,
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and then ask for an inconsistent rule - that defendants seeking the application of "caps"

or special jury instrucfions need not request them (a court has a "mandatory" obligation

to give them) while a plaintiff seeking prejudgment interest does have the obligation to

present "tort reform" interrogatories. These arguments fail for several reasons.

First, it is not well-established that all tort reform statutes apply to statutory

actions, including actions under Chapter 4112.5 Further, Ohio federal district courts have

split on the question of whether the bifurcation statute is substantive rather than

procedural for choice-of-law purposes. Compare Tuttle v. Sears, Roebuck & Co. (N.D.

Ohio 2009), No. 1:08-cv-333, 2009 WL 2916894 and Geiger v. Pfizer, Inc. (S.D. Ohio

2009), No. 2:06-cv-636, 2009 WL 1026479. In fact, as pointed out by the Eighth

District, the same federal court that applied Ohio's bifurcation statute in lieu of

Fed.Civ.R. 42(b), also held that the punitive damage caps in R.C. 2315.21 do not apply to

a statutory claim: See Luri II, A-10, citing Kramer Consulting, Inc. v. McCarthy (Mar. 8,

2006), S.D. Ohio No. C2-02-116, 2006 WL 581244. As Kramer notes, "the Ohio

Supreme Court observes the principle that because the Ohio General Assembly knows

how to apply a limit to the amount of punitive damages available under a statutory claim,

if the statute does not explicitly specify such a limit, one should not be applied." Id.,

s Ridley v. Federal Express, 8th Dist. No. 82904, 2004-Ohio-2543, as well as the
numerous federal cases Defendants cite as purporting to apply "tort reform" punitive
damages to employment actions, merely apply the "clear and convincing" burden of
proof in R.C. 2315.21, which is also part of Ohio common law. Republic cites no case
applying tort reform "caps" in employment actions.
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2006 WL 581244, at *8. No "caps" appear in the remedies available under R.C. 4114.02

and R.C. 4112.99.

Secon even if tort reform caps are applicable, that does not prevent parties from

choosing to pursue a strategy that relies on employment defenses rather than tort reform.b

This Court has long held that the parties to an action "must decide their issues,

incorporate them into their strategy, and be responsible for the results[.]" Dardinger, 98

Ohio St.3d at 93, 4148. This Court has repeatedly held that parties are bound by the

consequences of their litigation strategy, and prohibits a party in litigation to

"intentionally or unintentionally * * * induce or mislead a court into the commission of

an error," and then seek reversal on those very grounds. Lester v. Leuck (1943), 142

Ohio St. 91. As this Court held in Goldfuss v. Davidson, 79 Ohio St.3d at 121, "the idea

that parties must bear the cost of their own mistakes at trial is essential supposition of our

adversarial system of justice." That doctrine applies equally to "tort reform"

interrogatories. Faieta v. World Harvest Church, 10th Dist. No. 08AP-527, 2008-Ohio-

6959, 'ff1f80-85. Here, Defendants "collaborated with the court and Luri in craffing the

jury instructions given"; proposed common law compensatory damage instructions; and

"submitted interrogatories and agreed upon the final versions subniitted to the jury" that

"did not separate past and future economic damages nor economic and noneconomic

6 Here, for example, Defendants' trial strategy included an attempt to limit Luri's
damages by pleading a failure to mitigate damages and "after-acquired evidence" - a
federal doctrine that allows employers to assert a later discovered justification for an
unlawful termination to limit (but not eliminate) damages.
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damages." Luri II at A-12, A-14. Defendants' Memorandum in Support of Jurisdiction

of their cross-appeal does not even address this long line of Ohio law that would be

gutted under the propositions of law they suggest.

Third, the lack of merit in these Propositions of Law is evident in their

inconsistency. In their fifth Proposition of Law, Defendants assert that since Luri "vas

*** the party seeking prejudgment interest[,]" it was Luri's "burden to request that the

jury identify which portions of the compensatory award were appropriate for

prejudgment interest." Combined Mem., p. 16. But in Propositions of Law II and III,

Defendants state that the party seeking a damage cap on compensatory awards, which

necessarily requires the allocation of economic and noneconomic damages, does not have

a burden to request such interrogatories and, to the contrary, the court must unilaterally

give such interrogatories even though the parties agree to interrogatories without separate

damages.

C. The duter-Most Due Process Limit on Punitive Damaees Must Be
Decided Based Unon the Facts and Record Presented.

Finally, the Republic Defendants ask this Court to establish a 1:1 ratio of punitive

to compensatory damages as the outer-most limit of due process, based upon a

characterization of its conduct in this case that is belied by the evidence, the trial court's.

findings, and the de novo review of the Eighth District.

Having successfully argued that the "2:1" ratio of Ohio's punitive damage cap

applies, the Republic Defendants are estopped from arguing that they did not have "fair

notice" (Barnes v. Univ. Hosps. of Cleveland (2008), 119 Ohio St.3d 173, 432) that they
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could be subject to a punitive damage award that is twice the compensatory award.

Moreover, at trial the Republic Defendants insisted that the jury return individual awards

against them. Since those individual awards are now less than the $3.5 million

compensatory award, and thus less than the "1:1" ratio they advocate, the Republic

Defendants' "due process" claim rings hollow.

The remainder of the argument simply disagrees with the conclusion of the jury

and courts below that the proven misconduct "weighs heavily in favor of a large punitive

damage award" (Luri II, A-18). As the Eighth District explains:

After Luri refused to engage in what he thought was
discriminatory conduct, Bowen devised a plan to tetminate
him, fabricated evidence, and submitted this evidence during
discovery to justify his actions. Krall then used this
fabricated evidence for the same justification. After
terminating Luri from a job in a specialized, consolidated
industry, [Defendants] refused to waive the non-compete
clause in his employment contract, which further hampered
Luri's ability to support himself and his family. * * * The trial
court also found that this conduct demonstrated a patteru of
repeated retaliatory and discriminatory conduct. Nothing in
the record demonstrates to this court that this finding was
incorrect. From an action plan calling for the termination or
demotion of some of [Defendants'] oldest employees, to
fabricating evidence in an attempt to justify Luri's
termination, there is evidence in the record supporting a
pattern of conduct justifying substantial punitive damages.

Id. at A-19 - A-20. Defendants' refusal to acknowledge those findings is indicative of the

continuing course of conduct that caused the jury to determine that a sizable punitive

damage award was necessary for deterrence.
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V. CONCLUSION

The five Propositions of Law in Defendants' cross-appeal are not supported by the

record, are based on waived and invited error, and contain inconsistent arguments that

ignore findings below. This Court should decline jurisdiction.
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Supreme Court No. 2011-1120
(Related to Supreme Court Case No. 2011-1097)

IN THE SUPREME COURT OF 01110

Ronald Luri, On Appeal from the Cuyahoga
County Court of Appeals,

Plaintiff-
Appellant/Cross-Appellee, : Eighth Appellate District

Court of Appeals
V. Case No. 10-094908

Republic Services, Inc., et aL,

Defendants-
AppeIlees/Cross-Appellants.:

MEMORANDUM IN SUPPORT OF APPELLEES/CROSS-APPELLANTS' MOTION
FOR SUMMARY REVERSAL, FOR REMAND FOR NEW TRIAL CONSISTENT WITH

THIS COURT'S HOLDING IN HAVEL V. VILLA ST.JOSEPH, 2012-0ffi0-552, AND,

CONCOMUI'ANTLY, TO CANCEL ORAL ARGUMENT

I

INTRODUCTION

This is a wrongful termination case brought under R.C. 4112. Prior to trial, Republic'

twice moved Judge Bridget McCafferty to bifurcate the trial pursuant to the mandatory

bifurcation provision in R.C. 2315.21(B). Judge McCafferty refused to do so. As a result of that

decision, Plaintiff-AppellantlCross-Appellee Ronald Luri was able to elicit evidence regarding

Republic's wealth during the trial and made it the centerpiece of his closing argument-all

before the jury had decided liability and compensatory damages. The jury awarded a stunning

1 Defined terms in the accompanying motion are also used herein.
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$3.5 million in compensatory damages and $43 million in punitive damages to a single,

discharged empioyee who suffered no physical harm.

Republic appealed, and the Eighth District Court of Appeals held that Judge McCafferty

was not required to apply the mandatory bifurcation in R.C. 2315.21(B) because it was

unconstitutional. This Court accepted the case on two issues: the threshold issue of the

constitutionality of the mandatory bifurcation issue, which it "held" for Havel v. Villa St. Joseph,

Supreme Court Case No. 2010-2148, and a secondary issue concerning the punitive damages cap

in R.C. 2315.21(D), for which it ordered briefing and has now scheduled an oral argnment. On

February 15, 2012, this Court decided Havel and upheld the constitutionality of the mandatory

bifiucation provision in R.C. 2315.21.(B). As explained below, that decision requires summary

reversal, mandates a remand for a new trial consistent with Havel, and moots the unrelated issue

concerning the punitive damages cap and thus the scheduled oral argument.

II

BACKGROUND

There are two related appeals pending before this Court arising out of the Eighth District

Court of Appeals' decision in this case-both of which were partially or entirely "held" for

Havel. First, in Supreme Court Case No. 2011-1097, the Court accepted Republic's Notice of a

Certified Conflict, which presented precisely the same conflict as in Havel conceming the

mandatory bifurcation provision in R.C. 2315.21(B). The Court therefore "held" that certified

conflict for Havel. (Order 10/512011, Ronald Luri v. Republic Services, Inc. et al., Ohio

Supreme Court Case No. 2011-1097).

Second, in Supreme Case No. 2011-1120-which is this discretionary appeal-the Court

accepted jurisdiction over (i) Ronald Luri's single proposition of law relating to the punitive
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damage cap in R.C. 2315.21(D), and (ii) Proposition of Law No. I in Republic's Cross-Appeal,

which raised the same bifiircation issue as the certified conflict in Case No. 2011-1097 and

which, therefore, was also "held" for Havel. (Order 10/5/2011, Ronald Luri v. Republic Services,

Inc. et al., Ohio Supreme Court Case No. 2011-1120). The only issue in either case that was not

held for Havel is Luri's single proposition of law regarding the punitive damages cap in

R.C. 2315.21(D), which the Parties have briefed.

On February 15, 2012, this Court issued its decision in Havel and upheld the

constitutionality of R.C. 2315.21(B). Havel v Villa St Joseph, 2012-Ohio-552, syllabus. The

Court has not yet rendered a ruting in this case or in the related certified conflict based on Havel.

On March 5, 2012, an oral argument was scheduled on Luri's single proposition of law regarding

the punitive damages cap for Apri125, 2012. Havel, however, has rendered that issue moot, and

both appeals are now ripe for decision.

Unlike many "partial holds"-where the held issue is independent of the other issues

pending before the Court-the held issue in this case is dispositfve. In this case, the Eighth

District concluded that the trial court did not err in refusing to apply the mandatory bifurcation

provision in R.C. 2315.21(B) on the basis that it was unconstitutional. (5/19/2011, 8th Dist.

Journal Entry and Opinion, at 4-5). Under the syllabus set forth in Havel, the Court of Appeals

was incorrect in reaching that conclusion. The only way to remedy that error is a new trial,

which renders moot the remaining proposition of law pending before this Court concerning the

application of punitive damages cap.

Therefore, for these reasons and those set forth below, Republic respectfully requests that

the Court summarily reverse the Court of Appeals' decision, remand the cause to the trial court
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for a new trial consistent with its decision in Haved, and, concomitantly, cancel the oral argument

scheduled for Apri125, 2012.

in

ANALYSIS

R.C.2315.21(B) provides: "In a tort action that is tried to a jury and in which a plaintiff

makes a claim for compensatory damages and a claim for punitive or exemplary damages, upon

the motion of any party, the trial of the tort action shall be bifurcated." (Emphasis added). As

the Court of Appeals recognized in this case, Republic "twice moved [the trial court] to bifurcate

the trial pursuant to the Ohio Tort Reform Statutory provisions in R.C. 2315.21 et seq. ..."

(5/19/2011 8th Dist. Joumal Entry and Opinion, at 2). The first time was on May 28, 2008,

when Republic argued to the trial court that "Ohio Rev. Code 2315.21(B) requires the

bifurcation of punitive damages evidence[.]" (5/28/08 Defs.' Mot to Bifurcate, at 1(emphasis

added)). Republic was clear in the memorandum in support of its motion that bifurcation under

this provision was "mandatory." (5/28(08 Memo. in Support of Mot to Bifurcate, at 3). Two

weeks a$er its Motion to Bifurcate was denied, Republic again requested a bifarcat,ed trial

pursuant to RC. 2315.21(B), stating that "O.R.C. 2315.21(B) requires bifiucation...:" (6/16/08

Defs' Trial Brief, at 26 (emphasis added)).

Despite these two motions and the mandatory language of the R.C. 2315.21(B), Judge

McCafferty refused to apply the mandatory bifurcation provision. (6/3/2008 Judgment Entry).

Having ruled that the trial would proceed unbifurcated in violation of the R.C. 2315.21(B), Judge

McCafferty permitted Luri's counsel to elicit testimony and make argument regarding

Republic's wealth in the context of determ;ning liability and compensatory damages. The jury
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then retumed a verdict against Republic for $3.5 million in compensatory damages and

approximately $43 nzillion in punitive damages.

In view of Havel, Judge McCafferty's error in refusing to bifurcate the trial could not be

plainer. This Court in Havel concluded that "RC. 2315.21(B) does more than set forth the

procedure for the bifurcation of tort actions: it makes bifurcation mandatory." Havel vT71lla St.

Joseph, Slip Opinion No. 2012-Ohio-552, ¶ 25. The Court held:

R.C. 2315.21(B) creates, defines, and regulates a substantive enforceable right to
separate stages of trial relating to the presentation of evidence for compensatory
and punitive damages, in tort actions, and therefore takes precedence over Civ. R
42(B) and does not violate the Ohio Constitution, Article IV, Section 5(B).

Id at syllabus. Thus, it was clear error for Judge McCafferry to bave denied Republic's motion

to bifurcate the trial pursuant to R.C. 2315.21(B). The only way to remedy that error is to order

a new trial.

Sprinkled tbroughout his appellate papers, Luri has made various efforts to distinguish

this case from Havel. Both the Court of Appeals and this Court have already rejected those

arguments. The Court of Appeals did so when it certified the conflict, and this Court did so

when it recognized that a conflict exists and when it held this case for Havel. In reaching those

conclusions, both the Court of Appeals and this Court concluded that the issue in this case is the

same issue as in Havel. It follows that the result here must be same as in Havel.2

2 Luri has also pointed out at various times that neither party chaIlenged the
constitutionality of R.C. 2315.21 (B)(2), (8/22/2011 Luri Memorandum Opposing Jurisdiction of
Cross Appeal, at 2), but he never explains why-even if true-it would matter. Certainly a party
is not required to defend the constitutionality of a statute every time it wishes to rely on it;
statutes are presumed constitutional. Boles v. Knab, 129 Ohio St. 3d 222, 2011 Ohio 2859, 951
N.E.2d 389, ¶ 3(Ohio 2011). Luri first raised the constitutionality of the statute shortly before
the oral argument at the Court of Appeals, and the Court of Appeals held R.C. 2315.21(B)(2) to
be unconstitutional, which it confirmed in its certification of the conflict. (6/7/2011 8th Dist.

Journal Entry).
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Nor can Luri argue that the error was harmless. Indeed, he has never done so prior to the

appeal to this Court. That is not surprising. It is not credible to argue that the trial court's refusal

to bifurcate was harmless-the prejudice to Republic is self-evident from the shocking amount

of the award alone. Indeed, after Judge McCafferty denied Republic's motion to bifiircate, Luri

implemented a strategy to improperly appeal to the jury's passion and prejudice by commingling

compensatory evidence and evidence of Republic's wealth. The seeds for this strategy were

sown during Luri's examination of defendant Krall:

LURI's COUNSEL:

MR. KRALL:

LuRI's CoU1vSEL:

MR. KRALL:

LURI' S COUNSEL:

MR. KRALL:

(Tr. 365).

This is

As a regional vice president of Republic Services, which is a
publicly traded corporation, Republic Service is a very large
corporation, is it not?

Small corporation, three billion dollars.

Three billion dollars is a small corporation?

Fairly small.

$330 million dollars in net profit last year?

Yes.

precisely what the mandatory bifurcation provision in R.C. 2315.21(B) was

designed to prevent: the contamination of the jury's consideration of liability issues with

inflammatory evidence of wealth at the compensatory damages stage. Luri, however, has

repeatedly stated that Krall "blurted" out the revenue of the company, suggesting that it was not

the intent of Luri's counsel to elicit it. (8/22/2011 Luri Memorandum Opposing Jurisdiction of

Cross Appeal, at 4). A simple review of the quote above shows that Luri's counsel sought to

elicit that answer from Krall and then followed it up by asking a leading question about the net

profit for the previous year ($330 million), which Mr. Kra1l had not previously mentioned.
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Moreover, Luri's counsel then made the evidence of wealth the comerstone of his closing

argument. The very first words of his closing argument were: "Ron Luri stood up against a three

bi![ion dollar a year conrpany and opposed discrimination, and they fired him for it "(Tr. 1569)

(emphasis added)). This improper appeal to passion and prejudice continued throughout the

closing argument, as counsel stated seven times that Republic was a`Yhree.billion dollar"

corporation. (Tr. 1569, 1582, 1587-1589, 1607, 1611, 1742-1743). Indeed, Luri told the jury that

Republic had net income of $330 miltion in 2007, constituting "almost one mfllion net a day,"

as well as $76.1 million in the first quarter of 2008, and that the jury should assess punitive

damages in multiples of 1% of Republic's net income. (Fr. 1608 (emphasis added)). Luri asked

the jury: "LD]oes a company that makes three billion dollars a year terminate a general manager

who is exceeding financial performance because he wasn't getting together every single week at

an hour staffmeeting'1" (Tr. 1587-1588 (emphasis added)).

To finther compound the prejudice, the trial court then sent voluminous documentary

evidence regarding Republic's wealth into the jury deliberation room. The documentary

evidence regarding Republic's wealth that the trial court sent back to the jury deliberation room

included:

Exhibit 41: Affidavit of defendant Ronald Krall regarding his assets and salary;

affidavit of defendant James Bowen regarding his assets and salary

• Exhibit 42: 10-Q for Republic Services, Inc. for first quarter of 2008

• Exhibit 43: E-mail con+espondence between counsel regarding the financial health
of the individual and corporate defendants

• Exhibit 78: Financial information of defendant James Bowen, including amended
affidavit, tax retums, and other financial documents (approximately 100 pages)

• Exhibit 79: Financial information of Ronald Krall, including affidavit, tax retums,
and other financial documents
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In flagrant violation of the mandatory bifurcation provision in R.C. 2315.21(B), the jury

was given all of this evidence while it was in the process of deciding liability and compensatory

damages.

Luri has at various times suggested that Republic's trial counsel should have objected to

Luri's use of wealth evidence at trial. Judge McCafferty, however, had already denied the

motion to bifurcate. As a result, any further objection would have been superfluous because this

evidence was relevant to punitive damages, and Judge McCafferty had already concluded that

evidence relating to punitive damages would be heard at the same time as evidence relating to

liability and compensatory damages.

In sum, the trial court's refusal to bifurcate was enormously prejudicial to Republic.

The closest Luri comes to arguing that Judge McCafferty's error was harmless is his

statement that, even if the trial court had bifurcated the trial, "the jury necessarily had to hear

about the fabrication of evidence as part of liability." (2/8/2012 Luri Reply Br. Sup. Ct. No.

2011-1120, at 5). Luri misses the point. Republic has never argued that evidence of wrongdoing

would have been inadmissible during the liability phase of a bifnrcated trial. It has argued that,

as mandated by Ohio law, evidence of wealth would have been inadmissible during the liability

phase of a bifurcated trial. See Hudock v. Youngstown M. R. Co., 164 Ohio St. 493, 498-499

(Ohio 1956) ("[D]amage actions in which compensatory damages only are recoverable, evidence

is not adniissible, directly or indirectly, to show the wealth or financial standing of either the

plaintiff or the defendani."); Sayavich v. Creatore, 2009 Ohio 5270,180 (7th Dist.) ("[E]vidence

of a defendant's net worth is only relevant as to punitive damages.").

Similarly, Luri's argument that application of the punitive damage caps "cured" the

prejudice in this case, (2/8/2012 Luri Reply Br. Sup. Ct. No. 2011-1120, at 5-6), niisses the point.
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Bifurcation serves to protect the integrity of compensatory awards-not punitive awards. It does

so by ensuring that evidence of wealth is not introduced until after an award on fiability and

compensatory damages is rendered by the jury. A punitive cap cannot "cure" a contaminated

liability and compensatory phase of a trial.

Finally, Luri has at times pointed out that Republic did not immediately appeal the trial

court's refusal to bifurcate under R.C. 2315.21(B), but never explains why that matters. Even if

Republic could have immediately appealed the decision under R.C. 2505.02, it had the option to

wait to appeal until after the final judgment. Appellate Rule 4(B)(5) expressly permitted

Republic to wait to appeal "within thirty days of entry of the judgment or order appealed or the

judgment or order that disposes of the remaining claimss3 (Emphasis added). It is undisputed

that Luri appealed the bifurcation ruling within 30 days of the order that disposed of the

remaining claims.

Consequently, none of Luri's arguments change the fact that Havel is dispositive of the

issues in this case and requires a new trial.

3 As this Court has held, "[fJor App.R. 4(B)(5) to apply, an order must meet two
requirements: (1) it must be a final order that does not dispose of all claims for all parties, and (2)
it must not be entered under .Civ.R. 54(B)." In re HF., 120 Ohio St. 3d 499, 2008 Ohio 6810,
900 N.E.2d o`07, 112. Here, App.R. 4(B)(5) applies because the order denying bifurcation (1)
was a final order that did not dispose of all claims for atl parties, and (2) it was not entered under
Civ.R. 54(B). The Staff Note to the July 1, 1992 Amendment to App.R 4 establishes that this is
exactly the type of situation for which the nxle was adopted. "Division (B)(5) is intended to give
to a party who has the right to appeal a partial final judgment or order under section 2505.02 of

the Revised Code the option to appeal the judgment or order at the time it is entered or when the

fznal judgment disposing of all clainrs as to all parties is entered." Staff Note (July 1, 1992

amendment) (emphasis added); see also Grabill v. Worthington Indus., 91 Ohio App. 3d 469,

473 (l Oth Dist. 1993).
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IV

CONCLUSION

For the foregoing reasons, Republic respectfixIly requests that the Court summarily

reverse the Court of Appeals' decision, remand the cause to the trial court for a new trial

consistent with its decision in Havel, and, concomitantly, cancel the oral argument scheduled for

Apri125, 2012.

Respectftilly submitted,
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EXHIBIT F



Weaver. Robin G.

Frorn: Weaver, Robin G.
Sent Tuesday, July 10, 2012 7:21 PM
To: 'Keyse-Walker, Irene'
Subject RE Luri v. Republic

Irene,

After returning to the office, I have considered your suggestion outlined in your July 3r° email. I do not see any

ambiguity in the Supreme Court's July 3" decision; the application of Havel mandates a new trial in Luri because of the

error by the trial court in refusing to apply the statutory mandate on bifurcation. If you feel there is ambiguity in the

Supreme Court's decision, we invite you to file with the Supreme Court of Ohio a motion for clarification or

reconsideration. We, however, do not see any ambiguity.

Thanks,

Robin

From: Keyse-Walker, Irene (mailto:Irene.Kevse-Walker@TuckerEllis.coml
Sent: Tuesday, ]uly 03, 2012 5:14 PM
To: Weaver, Robin G.
Subject: Luri v. Republic

Robin,
Per you request, this will summarize my suggestion in our telephone conversation this same date. As a result of

Supreme Court remand of this matter, the Eighth District panel must now consider its resolution of Republic's First
Assignment of Error (Paragraphs 7-9 of the decision) in the context of a"consti[utional," as opposed to an
"unconstitutional" bifurcation statute. I suggested that we consider submitting a joint proposal to the Eighth District on
how to proceed in carrying out the Ohio Supreme Court's remand "for the application of Havel v. Villa St. Joseph...."

The proper application of the Ohio Supreme Court decision in Havef is not an issue that has been briefed for the
appellate panel, so guidance from the parties would seem appropriate. But it is a limited issue. My suggestion is that
the joint motion propose that the parties each file a brief representing their view of the correct application of Havel and

that we request oral argument to address any questions the Court might have. While we could file a motion on our
own, I think the Court would appreciate having the parties in agreement over the best way to proceed. Let me know
what you think. Thanks. -tK-W

Irene C. Keyse-Walker
Tucker Ellis LLP
925 Euclid Ave., Ste. 1150

Cleveland, OH 44115

Tel. (Direct): (216) 696-3982
!Keyse-Walker@tuckerellis.com
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