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L Introduction

Defendant Bobby Sheppard hereby opposes the State’s motion to set an execution date
or, alternatively, requests that this Court hold the motion in abeyance. Sheppard’s federal habeas
proceedings are not concluded, contrary to the State’s assertion. Instead, Sheppard has a motion
pending before the federal district court to reopen his case following the Supreme Court of the
United States’ decision in Martinez v. Ryan, 132 8. Ct. 1309 (2012). Sheppard’s circumstances
present the exact scenario the Supreme Court found troubling in Martinez; that, due to
ineffective assistance of counsel, no court would ever address the merits of Sheppard’s claim.
Indeed, Sheppard’s Martinez claim is strong, especially because the evidence in support of his
uniderlying ineffective-assistance-of-trial-counsel claim that has already been developed is
compelling. Moreover, Sheppard and the State (in the form of the Warden of Chillicothe
Correctional Institution) are also litigating a second-in-time federal habeas petition or a Rule
60(b)(6) motion to reopen his initial petition to add claims related to Ohio’s lethal injection
execution method, In short, granting the State’s motion would be premature and unnecessary.
IIL. Background: Because of trial counsel’s failures, this Court never heard

significant evidence that undermined the Court’s conclusion that Sheppard

could not demonstrate prejudice from egregious, undisputed juror
misconduct.

A. State court proceedings

The heart of Sheppard’s mitigation phase defense was his severe mental illness, namely
that Sheppard suffers from paranoid schizophrenia. He presented expert witness testimony from
Dr. Jeffrey Smalldon about the mental illness, including testimony that Sheppard suffers from

the illness and an explanation of how the illness manifests. Then, during sentencing phase



deliberations, one of Sheppard’s jurors-—Juror Fox—solicited extrinsic evidence about paranoid
schizophrenia by asking a woman the juror believed to be a psychologist, Dr. Helen Jones, about
the condition. When this misconduct came to light, Juror Fox and Dr. Jones told the trial court
that Jones had provided Fox with a brief description and explanation of paranoid schizophrenia
and told him that people with paranoid schizophrenia are “not really in touch with reality.” That
Juror Fox’s actions constituted egregious misconduct is indisputable. Indeed, every court that
has reviewed his case-—including this Court—has agreed.

But the trial court found that there was no prejudice from the misconduct. The trial court
relied primarily on statements from prosecutors and statements in a sworn affidavit procured
from Dr. Jones by the prosecutors to deny Sheppard’s motion for a new trial after the juror

misconduct was revealed.! According to an affidavit from Dr. Jones which the prosecutors filed

! Juror Fox also stated that he was not influenced by the extrinsic evidence when initially
questioned by the trial court. The trial court, and subsequently this Court, also relied on those
statements from Juror Fox describing the subjective effect of the extrinsic evidence to conclude
that there was no prejudice. See State v. Sheppard, 84 Ohio St. 3d 230, 233 (1998). But those
statements were impermissibly considered, because Ohio Rule of Evidence 606(B), like its
Federal Rule counterpart, prohibits inquiry into the subjective effect of extrinsic influences on a
jury’s verdict.

This Court cited Smith v. Phillips, 455 U.S. 209, 215 (1982), for the proposition that a
“court may determine that a juror’s impartiality has remained unaffected based upon that juror’s
testimony.” State v. Sheppard, 84 Ohio St. 3d 230, 233 (1998). But Smith established only that
a juror’s testimony about the facts of what occurred may be used as evidence; Smith did not
establish that a juror’s testimony about the subjective effects or impressions of extrinsic evidence
may be considered. See Rushen v. Spain, 464 U.S. 114, 121 (1983) (distinguishing the type of
juror testimony that is admissible under Fed. Rule 606(b) and Smith—i.e., objective evidence
about whether extraneous prejudicial information was brought to the juror’s attention, where,
when, how, ete.—from the type of juror testimony that is still prohibited, namely any testimony
about the subjective effect of the extraneous evidence); see also Gall v. Parker, 231 F.3d 265,
333 (6th Cir. 2000), overruled on other grounds in Bowling v. Parker, 344 F.3d 487, 501, n.3
(6th Cir. 2003) (“[W]hen a juror testifies as to external evidence, that testimony must be parsed

5



in opposition to Sheppard’s motion for a new trial and motion for resentencing, Dr. Jones had
“thoroughly reviewed” the entire transcript of Dr. Smalldon’s testimony at the State’s request,
and Dr. Jones had determined that everything she told Fox had been “totally consistent™ with,
and did not “contradict[] anything” in Dr. Smalldon’s testimony. (Jones Aff., Oct. 1, 1995
(attached here as Exhibit 1), App’x A-2.)

For their part, prosecutors repeated Dr. Jones’s allegations in their memorandum in
opposition to Sheppard’s motion for resentencing. (State’s Mem. in Opp. to Mot. to Resentence,
Oct. 4, 1995 (attached here as Exhibit 2}, App’x A-4-A-6.) Moreover, prosecutors made the
same representations to the trial court on the record, telling the court that they had given Dr.
Jones a transcript of Dr. Smalldon’s trial testimony, and that Dr. Jones “totally reviewed the
testimony of Doctor Smalldon. Nothing that she told the juror in this case was inconsistent with
anything that Doctor Smalldon said. In fact, the little bit that she told Steven Fox was totally

consistent with what the defendant’s expert said.” (Trial Tr. Oct. 6, 1995, 10 (attached here as

{continued...)

of all references regarding the effect of that information on the juror’s mental processes or the
jury’s deliberations.”) (citation and internal quotation marks omitted); Sassounian v. Roe, 230
F.3d 1097, 1109 (9th Cir. 2000) (explaining that a “long line of precedent distinguishes between
juror testimony about the consideration of extrinsic evidence, which may be considered by a
reviewing court, and juror testimony about the subjective effect of evidence on the particular
juror, which may not. See, e.g., Rodriguez [v. Marshall], 125 F.3d [739], 744 [(9th Cir. 1997)];
Dickson v. Sullivan, 849 F.2d 403, 406 (9th Cir. 1988) (‘the question of prejudice is an objective,
rather than a subjective, one’); United States v. Bagnariol, 665 F.2d 877, 884-85 (9th Cir. 1981)
(‘Jurors may testify regarding extraneous prejudicial information or improper outside influences.
They may not be questioned about the deliberative process or subjective effects of extrancous
information, nor can such information be considered by the trial or appellate courts.”); Rushen v.
Spain, 464 U.S. 114, 121 n.5 [ (1983); Mattox v. United States, 146 U.S. 140, 149, [] (1892)").
But as these cases along with Federal Rule of Evidence 606(b) and Ohio Rule of Evidence 606(B)
make clear, such subjective evidence is flatly prohibited.
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Exhibit 3), App’x A-10.) The State continued: “In effect, Judge, this juror, if anything, was
seeking for some type of confirmation of what this defense expert was saying was true. If
anyone has been prejudiced by this misconduct, it was the State because we have this expert
coming in hére for the defense that apparently this juror, for some reason, wanted to verify what
he was séying. He turned to someone he knew, trusted, this Helen Jones.” (Id. at 10-11, App’x
A-10.) The State concluded: “She basically told him the same thing this expert was saying. So,
in effect, if anyone was prejudiced by this contact and by this misconduct, it was the State of
Ohio.” (Id at 11, App’x A-10.)

Upon consideration of Dr. Jones’s affidavit and the prosecutors’ arguments, the trial court
concluded there could not have been any prejudice to Sheppard, because Jones’s evidence could
have only bolstered Sheppard’s defense. (7d. at 13-14, App’x A-11.) Accordingly, the trial court
denied Sheppard’s motions for a new trial and for resentencing. (Entry Overruling Motion for
New Trial, Oct. 10, 1995 (attached here as Exhibit 4), App’x A-13; Entry Overruling Motion to
Resentence Defendant to Life Imprisonment, Oct. 10, 1995 (attached here as Exhibit 5),

App’x A-15.)

This Court subsequently relied on the séme evidence to likewise conclude that Sheppard
could not demonstrate prejudice from Fox’s misconduct. State v. Sheppard, 84 Ohio St. 3d 230,
233 (1998). The Court found that “[i]n fact, the juror’s brief conversation clearly did not
prejudice appellant because the psychologist’s comments reinforced expert defense testimony.
Thus, if the juror was influenced at all, he could have been influenced only in appellant’s
favor . ... Accordingly, appellant has not established that any prejudice resulted from this juror

misconduct.” Id.



B. Federal habeas proceedings

The federal habeas courts “flound] this issue troubling.” See Sheppard v. Bagley, No.
1:00-cv-493, Opinion and Order, Doc. No. 131, at 61 (S.D. Ohio Mar. 4, 2009). Indeed, the
federal courts agreed with this Court and the trial court that juror misconduct had occurred. See
id. at 62 (“Every court that has reviewed this issue has concluded that Mr. Fox committed
misconduct. The only question that requires discussion is whether Mr. Fox’s misconduct
sufficiently prejudiced Petitioner so as to warrant relief.”). But, the federal courts held, this
Court’s rejection of Sheppard’s substantive juror misconduct claim did not warrant federal
habeas relief under the rigid limitations on federal courts’ power to grant habeas relief prescribed
in 28 U.S.C. § 2254(d) and (). Id. at 62-63; Sheppard v. Bagley, 657 F.3d 338, 344 (6th
Cir. 2011).

But that is not the end of the story, for it turns out that the evidence on which the trial
court and this Court denied relief was false and critically incorrect. No state court had the
opportunity to consider the proper, compelling evidence, however, because Sheppard’s counsel
provided ineffective assistance.

1. The evidence this Court never heard is disturbing, but stringent habeas rules barred
the federal courts from considering it either.

The federal district court granted Sheppard’s motion for discovery and an evidentiary
hearing on his substantive juror misconduct claim. The evidence that was obtained in federal
court establishes that Sheppard’s death sentence is unconstitutional.

a. Dr. Jones's deposition and hearing testimony directly contradicts the evidence on which
this Court based its no-prejudice determination.

Under oath during a deposition, Dr. Jones testified that she had never reviewed a

transeript of a court proceeding in her life. Sheppard v. Bagley, No. 1:00-¢y-493, Doc. No. 27,
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Jones Dep. 61-63, Feb, 25, 2001 (attached here as Exhibit 6), App’x A-32. She also testified in
her deposition that she did not recall ever “having been sent 100 pages of testimony” to review,
and that she had no recollection of ever reviewing Dr. Smalldon’s trial testimony transcript. Id.
Signiﬁcaﬁtly, Dr. Jones explicitly admitted in sworn testimony during the subsequent federal
evidentiary hearing that she did not read or review the hundreds of pages of transcript that
contained Dr. Smalldon’s mitigation phase testimony, and thus she did not even know what
Sheppard’s expert had said about paranoid schizophrenia. Sheppardv. Bagley, No. 1:00-cv-493,
Doc. No. 64, Evid. Hr’g Tr. at 194, 197-98, June 25, 2002 (attached here as Exhibit 7), App’x A-
52-53. Dr. Jones also admitted in her deposition testimony that she had “no way of knowing
whether, in fact, what [she] said was consistent or inconsistent with anything else . . . that [Fox]
was told.” Jones Dep., at 68-69, App’x A-33-34.

Dr. Jones’s testimony directly contradicts the contents of her sworn affidavit and the on-
the-record representations the State provided to the trial court in the State’s successful efforts to
oppose Sheppard’s motions for a new trial and a new sentencing based on juror misconduct.

Dr. Jones also admitted in her federal court testimony that her Ph.D. was in education,
not in psychology, and that she worked as a consulting human resources psychologist for
businesses and other organizations, not in a field that involved diagnosis or treatment of mental
illness. Jones Dep., at 5-11, 15-18, App’x A-18-19, A-20-21; see also June 25, 2002 Evid. Hr’g
Tr., at 164-65, App’x A-44. She testified that her professional work had focused on “developing
people skills,” and that her education and professional experience had never included the
diagnosis or treatment of mental illness. /d. at 29-32, App’x A-24. Dr. Jones testified that she

had no professional expertise in mental health disorders, she had never been a licensed



psychologist, did not work in clinical psychology, and that she is not qualified to give a
definition of the symptomology of paranoid schizophrenia. June 25, 2002 Evid. Hr’g Tr., at 163-
66, App’x A-44-45; Jones Dep., at 18-22, 38, 40, 58, App’'x A-21-22, A-26, A-31. Dr. Jones
even testified that she did not know the symptoms of paranoid schizophrenia. Id. at 175, 179,
App’x A-47-48; Jones Dep., at 34-36, 47, App’x A-25, A-28. In addition, Dr. Jones testified that
she had told Juror Fox that paranoid schizophrenia was a communication disorder and that those
suffering from the illness experience difficulties in communication, and that they are out of
“touch with reality.” Id. at 170-71, App’x A-46; see also Jones Dep., at 45, 49, App’x A-28-299.
Dr. Jones further admitted that the information she gave Fox was not based on the definition of
“paranoid schizophrenia” as that disorder is explained in any clinically appropriate reference
book such as the DSM-1V; instead, Dr. Jones looked up the deﬁnitions of “paranoia” and
“schizophrenia” in Webster’s dictionary, id. at 167-70, App’x A-45-46, Jones Dep., at 45-47, 49,
App’x A-28-29, and gave Fox those two separate definitions. But the combined definitions of
“paranoia” and “schizophrenia” do not equal the definition for “paranoid schizophrenia.”
Indeed, Dr. Jones admitted that the information she gave Fox “very well” could have been
misleading. Jones Dep., at 51, 54-55, App’x A-29-30.

Thus, Dr. Jones gave Fox a critically incorrect definition and description of the symptoms
one who suffers from paranoid schizophrenia would exhibit. Dr. Jones’s description, when

combined with the prosecutor’s egregious comments about Sheppard’s behavior during trial and
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on the videotape recording of the crime, would have led one to believe that Sheppard did not
suffer from paranoid schizophrenia.”

b. Dr. Smalldon’s testimony and affidavit demonstrate why the evidence Dr. Jones gave to
Fox was so prejudicial to Sheppard.

Dr. Smalldon signed a sworn affidavit that was filed in federal court in support of
Sheppard’s motion for an evidentiary hearing. Sheppard v. Bagley, No. 1:00-cv-493, Doc. No.
30, Ex. 1, Smalldon Aff., June 15, 2000 (attached here as Exhibit 8), App’x A-56-58. Dr.
Smalldon explained in his affidavit that Dr. Jones’s information given to Fox “grossly distorts
both the clinical picture of Paranoid Schizophrenia and what I had to say about the disorder
during my testimony.” Id., at § 6, 8, 11, App’x A-57-58. Dr. Smalldon explained why Dr.
Jones’s information was so misleading: “Telling juror Fox that someone with Paranoid
Schizophrenia is ‘not really in touch with reality” was erroneous and very misleading because 1t
played into the popular stereotype — accepted as ‘true’ by many laypeople — that individuals
diagnosed with schizophrenia act in a very disorganized and outwardly bizarre manner.” Id. at
99, App’x A-57-58. Dr. Smalldon further explained why Dr. Jones’s erroneous information was
so prejudicial to Sheppard: “Since the Bobby Sheppard that this juror saw on the crime scene
videotape was not in any obvious way ‘out of touch with reality,” juror Fox could reasonably

have inferred from his working definition of Paranoid Schizophrenia that the defendant was not

really mentally ill.” /d.

2 1t is undisputed today that Sheppard suffers from schizophrenia; he receives treatment
for the disorder from the Ohio Department of Rehabilitation and Corrections, and has for years.
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Dr. Smalldon also testified in the federal evidentiary hearing, explaining from the witness
stand why the information Dr. Jones gave to Fox was so critically incorrect and harmful to
Sheppard. Dr. Smalldon testified that Jones’s description of paranoid schizophrenia as a
communication disorder was incorrect, Sheppard v. Bagley, No. 1:00-¢v-493, Doc. No. 84, Evid.
Hr’g Tr. 20, June 5, 2003 (attached here as Exhibit 9), App’x A-64, and inconsistent with his
testimony, and that using the phrase “out of touch with reality” to describe paranoid
schizophrenia did not comport with the clinical reality, id. at 24-26, App’x A-65-66. He
explained, “the very rigidly held false beliefs that are typically part of the inner life of someone
with paranoid schizophrenia” “are not evident in relatively superficial interactions™ and that, in
his opinion, to say someone is “out of touch with reality” “implies a very different kind of”
behavioral presentation “than what one typically sees with paranoid schizophrenia.” Id. at 26,
App’x A-66. He also stated that, in his professional opinion, Sheppard did not suffer from a
communication disorder, id. at 38, App’x A-69, and testified that paranoid schizophrenics are
often “unusually intelligent” and “very capable of engaging” in “planful sequential behavior,” id.
at 47, App’x A-7T1.

c. Juror Fox’s testimony confirms that Dr. Jones gave him critically wrong information

about paranoid schizophrenia, and, although inadmissible as to the subjective effect of
the misconduct, contradicts his (inadmissible) statements to the trial court on which this

Court found no prejudice.

Juror Fox’s testimony during the federal habeas proceedings also contradicted his state-
court responses that he was not subjectively affected by Dr. Jones’s (incorrect) information. He
testified in the evidentiary hearing and at his deposition that he might not have voted for death if
Jones had given him a definition that indicated Sheppard was paranoid schizophrenic. Sheppard
v. Bagley, No. 1:00-cv-493, Doc. No. 63, Evid. Hr’g Tr. 135, June 24, 2002 (attached here as
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Exhibit 10), App’x A-77; id., Doc. No. 27, Fox. Dep., 36-37, Feb. 5, 2001 (attached here as
Exhibit 11), App’x A-88-89, (“Q: If Dr. Jones had said something to you that would have led
you to believe that in fact Bobby Sheppard was paranoid schizophrenic, do you agree with me
you wouldn’t have sentenced him to die? A: That’s a possibility, yet.”) Directly contrary to the
representations the prosecution made to the trial court, Dr. Jones’s opinion allowed Fox to
confirm that Sheppard did rot suffer from paranoid schizophrenia, and this made it “easier” for
him “to vote for death.” Id. at 137-38, App’x A-78; see also Fox Dep., at 15-19, 25-27, 29-32,
App’x A-83-84, A-86-87 (admitting that “there may have been some small amount of doubt”
about whether Sheppard suffered from paranoid schizophrenia “that I may have had at the time”
of the call to Dr. Jones).

Fox also téstiﬁed that Dr. Jones’s information “influenced” his verdict, and that it “must
have” “contributed to” his vote. Id, at 137-38, App’x A-78; see also Fox Dep., at 33-35, App’x
A-87-88 (admitting that Jones’s information “was like the straw, I guéss, you know, that maybe
put me, you know, on the path to say I feel that, you know, what I'm about to do is right,” and
that “it had some influence™); id. at 39, App’x A-89 (“It had to have some influence ... ). Fox
also admitted that “There may have been some doubt in mind” as to Dr. Smalldon’s testimony
about paranoid schizophrenia was. Fox Dep. at 35, App’x A-88. Fox’s testimony also
contradicted Dr. Jones’s affidavit, as he admitted that the information Jones gave him “wasn’t an
explanation that [he was] given in trial.” /d., at 14, App’x A-83. Fox also testified that Dr. Jones
explained to him that someone with paranoid schizophrenia “doesn’t have a grasp of reality,” id.,
at 12-13, 41, App’x A-82-83, and that, to Fox, that meant someone who doesn’t “understand

what’s going on around them, what they’re doing,” id., at 13-14, App’x A-83.
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The prejudice to Sheppard from that definition of paranoid schizophrenia is glaring,
especially when juxtaposed with the Iprosecution’s ignorant and misleading characterizations of
Sheppard as somehow faking his mental illness. Fox admitted as much, testifying that after his
conversation with Dr. Jones, “I guess at that point I decided, you know, he did have a grasp on
reality, you know, he did understzind.” Fox. Dep., at 41, App’x A-90.

Of course, Juror Fox’s federal court testimony about the subjective effect of the extrinsic
evidence should be inadmissible for the same reasons Fox’s statements to the trial court are
inadmissible, see note 1 above, above, and his subjective-effect testimony is thus irrelevant to
determining whether Sheppard’s verdict was prejudiced by the extrinsic evidence.

d. “The Sixth Circuit held that the federal courts could not consider any of this evidence in
reviewing Sheppard’s substantive jury misconduct claim.

Although this compelling and disturbing new evidence directly contradicted key aspects
of the evidence supporting this Court’s no-prejudice determination, the Sixth Circuit ultimately
held that the federal courts were prohibited from considering any of this evidence in reviewing
Sheppard’s substantive jury misconduct claim, because Sheppard’s counse] had not been diligent
in developing and presenting it in state court. Sheppard v. Bagley, 657 F.3d 338, 343-4.4 (6th
Cir. 2011) (citing § 2254(c)(2)).

2. The federal courts did not consider the merits of Sheppard’s ineffective-assistance-of-

trial-counsel claim, finding it procedurally defaulted after Sheppard’s initial-review
collateral review counsel failed to present the IAC claim to the state courts.

Significantly, although the federal courts adjudicated Sheppard’s substantive juror
misconduct claim, they never considered the merits of Sheppard’s TAC claim related to counsel’s

failure to present the evidence of prejudice to the state courts. Instead, they found that claim
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procedurally defaulted. See Sheppard v. Bagley, No. 1:00-cv-493, Report and Recommendation,
Doc. No. 94, at 85, 89 (S.D. Ohio June 1, 2004); Opinion and Order, Doc. No. 131, at 67.

Sheppard raised a claim that his counsel provided ineffective assistance for failing to
investigate and present evidence in support of his motions in his second petition for state post-
conviction relief. But the state trial court refused to consider the merits of this claim because it
was raised in a second post-conviction petition that did not meet the stringent statutory
requirements for a successive petition, because it was untimely, and because ineffective
assistance of post-conviction counsel was not a cognizable claim under Ohio law. The state
appellate court affirmed that holding on appeal, State v. Sheppard, No. C-000665, 2001 WL
331936 at *2 (Ohio App. 1st Dist. April 6, 2001), and this Court declined review, State v.
Sheppard, 92 Ohio St. 3d 1445 (2001). |

Additionally, Sheppard was represented on direct appeal by the same counsel who
- litigated his motions for a new trial and resentencing in the trial court, and that counsel failed to
allege his own ineffectiveness. See Sheppard v. Bagley, No. 1:00-cv-493, Pet. Sheppard’s Mot.
for Relief From Judgment Under Rule 60 to Allow Reconsideration of One Portion of Ground
for Relief Nine in Light of Martinez v. Ryan, 132 S, Ct. 1309 (2012) (the “Martinez motion”),
Doc. No. 150, PageID 926 (attached here as Exhibit 12), App’x A-92-144; Pet. Sheppard’s Mem.
in Reply to the Warden’s Mem. in Opp. to Sheppard’s June 15, 2012 Mot. for Relief From
Judgment (the “Reply memo™), Doc. No. 155, PagelD 967-70 (attached here as Exhibit 13),
App’x A-146-65. Sheppard’s later-appointed counsel failed (o raise in an application to reopen
Sheppard’s direct appeal the underlying IAC claim or a claim for ineffective-assistance-of-

appellate-counsel for failing to raise the IAC claim. Consequently, to the extent that it could
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have been, the underlying IAC claim was never presented to this Court in direct appeal
proceedings or in an application to reopen direct appeal.

Thus, this Court was never able to hear the evidence that disproves the factual findings
upon which it denied relief on Sheppard’s substantive juror misconduct claim in Sheppard’s
direct appeal. Nor was this Court ever presented with this evidence in the context of
adjudicating Sheppard’s IAC claim on the merits.

Because the state courts never considered the IAC claim and rejected it on a procedural
bar, the federal district court found Sheppard’s IAC claim procedurally defaulted in his habeas
proceedings, without any excusing cause, and denied it accordingly. See Sheppard v. Bagley,
No. 1:00-cv-493, R&R, Doc. No. 94, at 85, 89; Opinion and Order, Doc. No. 131, at 67.

3. The previously well-settled law that precluded the district court from finding sufficient

cause to excuse the default of Sheppard’s IAC claim based on the ineffective assistance
of initial-review collateral proceedings counsel has now changed following Martinez

Responsibility for the procedural default of Sheppard’s IAC claim lies directly with his
state post-conviction counsel and/or his Murnahan counsel. But at the time of the district court’s
procedural default ruling, the ineffective assistance of initial-review collateral proceedings
counsel was of no effect for federal habeas proceedings, and therefore could not serve as
sufficient cause to excuse procedural default. See Coleman v. Thompson, 501 U.S, 722, 752-53
(1991); Byrd v. Collins, 209 F.3d 486, 516 (6th Cir. 2000) (explaining that ineffective assistance
of post-conviction counsel is “clearly not a sufficient ground” for cause to excuse procedural
default, because “the Supreme Court has held that ineffective assistance of post-conviction
counsel cannot constitute ‘cause’™); Ritchie v. Eberhart, 11 F.3d 587, 592 (6th Cir. 1993)
(explaining what could constitute cause sufficient to excuse procedural default, and that Coleman

“rejected, flat out, an argument that ‘where there is no constitutional right to counsel . . . it is
16



enough that a petitioner demonstrate that his attorney’s conduct would meet the Strickland
standard, even though no independent Sixth Amendment claim is possible’); Neal v. Bowlen,
No. 94-5765, 1995 U.S. App. LEXIS 4821, *7 (6th Cir. Mar. 9, 1995) (holding that a state
prisoner “cannot establish cause based on alleged ineffective assistance of counsel received in
state post-conviction proceedings as there is simply no constitutional right to counsel in such
proceedings™) (citation omitted); Davie v. Mitchell, 291 F. Supp.2d 573, 588 n.1 (N.D. Ohio
2003) (“Ineffective assistance of post-conviction counsel cannot be asserted as cause fora
default attributable to such counsel) (citing Coleman, 501 U.S. at 755-57).

But that has changed. Martinez wrought a sea-change to that well-settled law by holding
that the ineffective assistance of initial-review collateral proceedings counsel could serve to
excuse procedural default when the petitioner raised claims of ineffective assistance of trial
counsel. Martinez, 132 S. Ct. at 1315 (holding that “it is necessary to modify the unqualified
statement in Coleman that an attorney’s ignorance .or inadvertence in a postconviction
proceeding does not qualify as cause to excuse a procedural default” and that Martinez “qualifies
Coleman by recognizing a narrow exception” to the rule). The fundamental concern animating
the Martinez Court’s holding is that “[w]hen an attorney errs in initial-review collateral
proceedings, it is likely that no state court at any level will hear the prisoner’s claim.” Id. at
1316. Furthermore, “if counsel’s errors in an initial-review collateral proceeding do not establish
cause to excuse the procedural default in a federal habeas proceeding, no court will review the

prisoner’s claims.” Id.

4. Martinez is directly applicable to Sheppard’s IAC claim, and his Martinez claim is
compelling.

17



The facts of Sheppard’s case present the exact concerns that animated the United States
Supreme Court’s holding in Martinez. Due to his initial-review collateral proceedings counsel’s
failures, the state courts never heard Sheppard’s IAC claim related to Juror Fox’s misconduct in
seeking out and injecting prejudicial extrinsic evidence into the sentencing deliberations. Nor
did any federal court consider the claim, because it was deemed procedurally defaulted, and
ineffective assistance of initial-review collateral proceedings counsel did not, at that time, excuse
procedural default. Thus, no court has ever considered the merits of Sheppard’s claim that his
trial counsel provided ineffective assistance by failing to develop and present evidence in support
of his motions for a new trial and resentencing.

Moreover, the evidence that has already been developed—but deemed unable to be
considered in the context of Sheppard’s substantive juror misconduct claim by the Sixth
* Circuit—vividly demonstrates that Sheppard’s IAC claim is compelling. See Sheppard v.
Bagley, No. 1:00-cv-493, Pet. Sheppard’s Martinez Mot., Doc. No. 130, at PagelD 921-37,
(Exhibit 12), App’x A-122-38. His counsel had an erroneous undefstanding of the law
governing extrinsic evidence/juror misconduct claims. Counsel presented no evidence beyond
evidence that established that the jury had been exposed to extrinsic evidence. Counsel believed
that, having provided that evidence, a presumption of prejudice arose which the state bore the
burden to disprove and which entitled Sheppard to relief without any further evidentiary showing
by Sheppard. By failing to present any testimonial or affidavit evidence to demonstrate
prejudice from the juror misconduct, however, counsel doomed Sheppard’s motions to fail.

The evidence now demonstrates that the trial court’s denial of Sheppard’s juror

misconduct claim, and this Court’s eventual affirmance of that ruling, was predicated on

18



demonstrably incorrect factual findings and representations by the prosecutor and Dr. Jones.
Had the trial court been aware of the evidence Sheppard’s counsel failed to present, it is
reasonably likely that the court would have found that Sheppard had demonstrated prejudice
from the undisputed juror misconduct, thus undermining confidence in Sheppard’s death

sentence verdict.

HI. This Court should deny the State’s motion or hold it in ab.eyance.

Oof courée, Sheppard’s IAC claim is not before this Court, so Sheppard provides this
information only as background for the Court’s consideration of the State’s motion.” Instead, the
claim is part of Sheppard’s habeas proceedings. The Supreme Court of the United States did not
decide Martinez until after the Sixth Circuit had issued its opinion in Sheppard’s habeas case.
And, before the Sixth Circuit’s mandate issued, Sheppard filed a motion under Federal Rule of
Civil Procedure 60(b)(6) seeking to reopen his habeas case on the basis of a change in law
following Martinez. See generally Sheppard v. Bagley, No. 1:00-cv-493, Pet. Sheppard’s
Martinez Mot., Doc. No. 150 (Exhibit 12), App’x A-92-144. That Rule 60(b) motion has been
briefed and is now ripe for the district court’s review. See id., Warden’s Mem. in Opp. to

Sheppard’s June 15, 2012 Mot. for Relief from Judgment, Doc. No. 151 (attached here as Exhibit

3 For this reason, Sheppard has selected some of the most pertinent materials from state
and federal proceedings to include as exhibits to assist this Court in reviewing this background
information. Should the Court request to review copies of any additional materials not already
attached as exhibits to this memorandum, however, Sheppard will provide them.
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14), App’x A-167-77; Pet. Sheppard’s Reply Mem., Doc. No. 155 (Exhibit 13), App’x
A-146-65.

If Sheppard prevails on his motion, litigation on the merits of his IAC claim will proceed
accordingly: And, as briefly explained above and in Sheppard’s Martinez motion and briefing,
Sheppard will likely prevail in light of counsel’s blatantly deficient performance and the
compelling evidence never presented because of counsel’s deficient performance that, at the very
least, undermines confidence in Sheppard’s death penalty verdict.

The State only obliquely references Sheppard’s Martinez motion by asserting that
“Sheppard Wiil likely cite various motions filed by him to reopen his federal habeas corpus
proceedings.” (State’s Mot. to Set Execution Date, at 5.) The “mere pendency” of Sheppard’s
Martinez motion, the State argues, “cannot overcome the State’s compelling interests.” (/d.) But
the State’s perfunctory reference to Sheppard’s “various motions” understates the matter. It is
more than the “mere pendency” of Sheppard’s Martinez motion and his separate Rule 60(b)(6)
motion that counsels in favor of denying or holding in abeyance the State’s motion at this time; it
is the distinct likelihood that Sheppard will prevail on his habeas claim or claims, thus obviating
the need for this Court to set an execution date for Sheppard at all. The State’s reference to
Sheppard’s “various motions” also fails to acknowledge that Sheppard has more than “motions”
pending in the federal district court. Sheppard also has a second-in-time habeas petition pending.
Sheppard v. Robinson, No. 1:12-¢v-198, 8.D. Ohio. The parties are actively litigating these
issues at this time. See id., Report and Recommendation on Remanded Issue, Doc. No. 19 (S.D.
Ohio July 3, 2012); Warden’s Objections, Doc. No. 21; Sheppard’s Response, Doc. No. 26.

Hence, setting an execution date for Sheppard would be premature.
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Additionally, while the State’s interest in finality may be compelling, the interests of
fundamental fairness and justice at stake in Sheppard’s case outweigh any interest in finality.
See Maples v. Thomas, 132 S. Ct. 912, 927 (2012) (acknowledging the state’s interests in finality
and comity, but cxplainihg that ““fundamental fairness remains the central concern of the writ of
habeas corpus’”) (internal brackets omitted) (quoting Dretke v. Haley, 541 U.S. 386, 393
- (2004)). Aﬁd any prejudice to the State resulting from denying the motion or holding it in
abeyance is minimal at worst, in light of the myriad execution dates already scheduled through

January 16, 2014.

IV. Conclusion

Because Sheppard’s federal habeas proceedings are not completed, contrary to the State’s
assertions, and because a strong likelihood exists that Sheppard will prevail on his Martinez
motion and his sﬁbsequent habeas litigation, obviating the need to set an execution date at all,
this Court should deny the State’s motion to set an execution date or, alternatively, hold the

motion in abeyance.
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COURT OF COMMON PLEAS
CRIMINAL DIVISION
EAMILTON COUNTY, OHIO-

STATE OF CHIO : CASE NO. B9405527

(Judge Crush)
va.
BOBBY TERRELL SHEPFHARD : AFFPIDAVIT IN RESPONSE TOV
) MOTION FOR NEW TRIAL
STATE OF OHIO - ).

) 88:
COUNTY OF HAMILTON)

EELEN JONES, being first duly cautioned and sworn, hereby
state the following: - .

‘T have thoroughly reviewed the transcript of the testimony -of
Doctor Jeffrey Smalldon given at the trial of Bobby Terrell
Shepphard, and attached as State’s BExhibit 1.

+2The brief explanation I gave Mr. Fox of paranoid schizophrenia
waszZ_ totally consistent with the testimony of Dr. Smalldon.

-8
ind zalthough I .gave Mr. Fox very little information about parancid
{thchizophrenia, nothing I told him contradicted anything testified
-_-_-z‘.o by Dr.Jeffrey Smallden. |
- XZEF
el Fuﬂ:ﬁ%’r affiant sayeth naught.
5 %

=

%.

Hele Joh?f"." i

Sworn to and. subscribed in my presence this { day of -
ﬂaﬁé er , 1995, i ’ .

Notary Public

@
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wrhae

'F'ILED

THE STATE OF OHIO, HAMILTON COUNTY

COURT OF COMMON PLEAS

STATE OF CHIO : NO. B9405527

plaintiff {Judge érush)

-

MEMO! UM -IN OPPOSITION TD

MOTION TQ RESENTENCE
DEFENDANT 7O LIFE
IMPRISONMENT

L1}

va.

BOBBY TERRELL SHEPPHARD

Defendant

Now comes the undersigned who moves the Court, on behalf of
the State of Chio, to overrule the motion to resentence the defendant |
to life imprisonment fiied in the ebove‘ captioned case.

. The first part of the defendant’s motion- is basically a rehash
o{é_the already filed motion for new trial. As previously stated, to
ngva:l.l at a motion for new trial, the defendant must show that the

"'Eters' he raised in his motion fo:f new trial "materially affected
hlE ﬁ.&hts. “Materlality" means that, but for the error complained
o‘§ t:hene is a reasonable likelihood that the outcome of the trial
would have been different. State v. Johnston, 39 Ohio 8t. 3d 48
{1988). PFor example, if a defendant claims error in the denial of a

continuance which he requested to seek new evidence, he must

.demonstrate what that evidence would be, and that with it the outcome

of the trial would probably have been different.

The defendant argues that misconduct by juror Stephen Fox
influenced his decision to impose the death penalty on defendant.
The "evidence" presented by the defendant contradicts s_uch. a showing.
Fox indicates he did not discuss what he had heard with any other

jurors, that it did not influence his decision, and that he did not

B
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learn anything new. He also testified what he heard did not make,him
favor the prosecution, and that he would not have come to & different
conclusion had he not talked to the outsider. .

In response to the affidavit of Helen Jones filed by the
defense, the State has also filed an affidavit wherein Ms. Jones
jndicates nothing she told Fox differed from what he heard in Court.
Thus this prong of the defendant’s attack in the new trial request,
along with his motion to resentence, fails.

The second argument offered by the defense to resentence is an
appellate issue alleéing the Court improperly charged the jury and

allowed them to consider two epecificatione that should have been

merged. The defendant argues State v. Cooey {1989), 46 Ohio St. 34

20, to support this propesition. The COOey decision held the
specifications in that case ghould have been merged as they were
- committed with the same animus. There has been no such finding here.
In fact, defendant Shepphard by his own statemenﬁ admitted after the
robbery was complete, he decided to shoot his victim as he feared he
might recognize him. Further, the Cooey court did not reverse for
this decision by the trial.court, finding such error not to be plain
axror. - |

' The final prong of the defendant’s argument finds_defense
counsel, in effect, overruling the recent decision by the Supreme
COurt of Ohia ie State v, Gumm {199%), 73 Ohio St. 3d 413. The Gumm
decision was a unanimous decision wherein the Supreme Court held
proper the same conduct the defendant accuses thxs Court of in the
instant cage. For defense counsel to argue that the ngupreme Court’s

fatally fanciful decision ... is an ex post facto violation of the

Veolume II pg
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worst sorﬁ" is both troukling an& misleading. Reading the defense
memorandum would lead one to believe the Gumm decision suppoxrts his
argument. Like it or not,. defense counsél, prosecution and. the Court
are bound by therdecisions of the Supreme Court. The decisgion in
Gumm adds nothing to the defense argument.

WHEREFORE, Counsel for the State of Ohio respectfully

requests a denial of the motion to resentence the defendant to life

Vw8 e e

Mark BE . P i epmeienr
Assistant Prosecuting Attormey

imprisonment filed herein.

I hereby certify a copy of the foregoing memorandum was served

upon.Couns'el'for the Defendant by Ordinary Mail this f day of

Wark £ pomsas

Mark E. Piepmeier"

Assistant Prosecuting Attorney
914 Main Street ’
Cineinnati, Ohio 45202
632-8534

October, 1985.
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1 RECE'VED g IfED 1 cage has been remanded here by the Cowrt of
s 2 COURT GF COMMON PLEAS AT OF APPERLS 2 Appeals, I wantad to raise two othaer petots while
3 HAMILTON COUNTY, OHID IJU* 2] 1595 N 3 this Court kad jurisdiction to consider them, not
ay e W _ gunemn,
4 COURT OF aPezals LN ﬁg, HANTON LoulTY : 4 only to praclude any allegation lster on that it
5 STATE OF OHIC, iﬁﬁ'. App. No. C-95-0402 ! g was waived by not raising it, but aleo ta make che
é BLAINTIFF, . £-95-0744 [3 record on it so that the Court of Appeala can
7 V- . Caee No. B-94-5527 7 coneider it all in one appeal.
B BOBRY TERRELL SHEPPARD, 8 The vecond prong being that the error was
8 DRFENDANT . g compibted ir not merging twe of the specificaciona,
10 oox 10 and the third point being that the entire death
11 TRANSCRIPT OF PROCEECINGS 11 penalty srtatute is zaow unconstitutional in light of
12 L = 12 the intetpretation by the Supreme Court of
13 RPPEARANCES: - = 13 State v. OCwwe, which I don't care to argue unless
S 14 ON EEHALF OF THE PROSECUTICN: : 14 you have a guestion. It's all set forth in che
. 15 MARK E&. PIEBMEIER, ESQ. et i is memorandum.
1s ON BEHALF QF THE DEFENDANT: = i6 THE CQURT: HNo.
17 H. FRED HOEFLE, E30Q. 17 ME. HOEFLE: You’re not about to zeverse the
18 e 18 Supreme Court of Ohio.
13 BE IT REMEMBERED that upen the kearing of 13 THE COURT: 1 seldom do thkat. I did it once.
20 this cayse on the dates hereinafter indicated, before the 20 1 bave never tried it again.
22 Honorable Thomas H. Crush, one of ‘tha sald judges of the 21 MR. HOEFLE: [ would invite you to do it
22 Hamilton County Common Pleas Couri, the following z2 agsin. I don‘t expect 1r. Part of the problem I
23 proceedinga wers had, 23 found that I have in ralising the cbjection in that
24 ok 24 cage is that now I'm bound to do Lt in every death
. 25 25 penalty case until the isgue is resnplved.
LI
mam 2 — 2 - _ = *
1 |krocErDINGS Dctober §, 1595 j 1 I alse orally move to strike from Juroer Fox's
2 THE COURT: State of Chio versus Bobhy 2 Eeatimeny at the May 39ch hearing which pre-daced
EY Sheppard, This is a motion for what? 3 the motion for a new trial, I believe that was in
2 MR. HOEPLE: Judge, two motions, actually. I 4 chambers, any and all questions and answere with
5 wae appelnted by Your Honor, Mr., Stidham alse to L] reapect to bow hiis contact with Miss Jones affected
6 represent. vhe defendant in the appeal. & the deliberations or the verdict of himself or any
7 THE COURT: -It*s your motion. Hse the ? ofher -- -
] podium. ] THE CODRT: You want to strike that?
9 MR, HOEFLE: Thank you. g MR. HOEPLE: Yes, Rule 606 B.
16 THE COURT: You better move it over this way. 10 THE COURT: 2nd you represent whom nowy
11 Getting some weird static out of it. I believe 1 MR. BOEFLE: Sheppazd.
12 that it is partly the location. Try thac. Okay. 12 THE COURT: Well, Sheppard‘a attorney asked
i 13 MR. HOEFLE: Thank you, Judge. Two motions ; 13 some of the guestions.
- 14 before this Court. Mr. Ranz, who was Mr. Sheppard’s i 14 MR. HOZFLE: Questlons that L have a pzablem
15 trial counsel, filed a motiom For new trial. 15 with wexe injtially asked by the Court, and then his
15 then T filed a metion to re-sentence the defendant 16 attorney followed _up on this. This is not tu say
17 to life imprisowne;t. 17 that I ask the entcixe matt_er be stricken, but how
18 Part of the reason for that is that under ia it affected the verdict in deliberatica.
19 State v, Penix, since what happened here that we 19 Reason 1s gtate . Leme. which i3 a decisien
20 claim to be error im in the penalty phase, under 20 that I provided the Court from our Court of
21 Fenix, there is no such thing as a new penalty 21 Appeals. SBomething similar happensd in that cass
7z trial, but that life in prison is the praper remedy 22 whexe the bailiff during deliberaticns injected
23 as opposed to a new trial, So that ig the reason 21 himgelf improperly into the matter and the uscion
24 for the second motion. 24 for & new trial was filed,
=5 Alee, that was necessitsted and since the 25 Defense counsel in the course of that sought
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to inguire of the juror who had testified akout
what the bailiff had actually dones, as to how the
bailiff’'s astions and words and gestures
eeptributed to her verdict and the affeet that it
had on the dellberation. Prosecuters objected.
Trial court sustained that saying that it was ot
proper, relylng upon 606 B that held the trial
eolirt. was corract. That’s pot proper evidence
here.

Coneluaion of all this though is that under
State v. King, which has been cited, it is
presumptively prejudicial when jurer misconduct of
thls sort occurd and it is the burden of the State
or the prevailing party to show that it wes not

prejudlcial, yet we get Into Lane which is a later

cape, same Court saying that you ecan’k qo into how
it affected the jury daliberations or the verdict.

Row, that's seemingly ambiquous because how
elee could che state hope to prove that there was
no prejudice and you have got the two opposita
cases.

Really, the bottom line is you go back to the
canstruction of the starute, Rule 606 B in
particular. &nd 2901.04 A provides that these

rules, skatutes, et cetera, must be construsd most
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could have found it to exist, but that the
aggravating circumstances oucweigh the mitigating
facters. The weight that’s put on that fact by the
jurexrs could not help, by this juror, perhaps
cthers, could not help but be affacted byr the
impropriety that the juror committed.

The jurcr sald that at page --

THE COURT: Do you want to -- are you going
to guote something that you want me Lo skrike?

MR. HOEFLE: Well, this part --

THE COURT: That’s all right. Appellate
courts do this,

ME. HOEFLE: Wall, in a way, I might e a
licrle inconsistent here becasuse Mr. Ranz asked *Can

you truthfully say that your conversation with her
or your need to ¢all her did or i3 not enter into
your deliberarisn?® That part, as far a3 in tha
deliberaticn, certainly should be stricken.

The juror sazid that "She didn'c tell pe
anything that I didn't know. I guese that it was
something like that I jusr needed bo hear samebody
basically confirm what I thought already." So he
irgicated that he needed this, needed this in order
to deliberate which this is not etrikeable, and

then later, when he was agked whether he discussed
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atrictly against the State and favarably for the
accused. Using that rule of construction, I don’t
thirk the State has any way out of the horns of
thin dilemma.

If the errer thak is presumed, yet the Erate
is unable to xebut it, the only raslly practical
way that it can, because Evidence Rule 506 B will
not let thew ask the juror how did this affect your
deliberations, pardon me, how did thie affect your
verdice.

Another factor is that a penalty jury deesn'tc
only make findinge of fact as to whether or not the
mitigating factors or any mitigating Eactor exista.
Once it decides that cpe exists, it must welgh che
micigaring factors againgt the aggravating
circumstances.

I dn't knr;uw how 1n the world, when at least
the inquiry that was done here could accurately
explore the effect that this had on the welghing
process.

1 know that in the sentencing opinion it wae
conciuded that the juror must have concluded that
the mitigating factor was not proof, but we
raspectfully aubmit that the verdiekt doesnt't

nacesearily lead to that conclusion because Lhey
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the cestimony with other jurors, r=ally Mr. Ranz
uzed the word "testimony," but [ believe that we
understood that he means what Doctor Jones told
him. Ee may have. He was vague on that.

So there is really no way at this point of
meaguring the affect that it had anyway even if you
do not strike it, .and the King case that we cite
also, that was cited origimally, it is important in
that case that the conviction was upheld, bat in
that case, cthe impropriety of the juror waa caught
during deliberations. Thakt was where the foreman
of the jury called Mr. Namamworth, asked him about
the difference between murder and wanslaughter,
Once he found out aver the weekend, the jury was
deliberating, he called the Court immediately and
the trial court had tha opportunity to set
everything straight which was done.

In this case, however, the verdict had
already been returped by the time that this was
discoversd. It was after the jury mada the dsath
wverdict, sc to that extent, the affirmance in King
cannct be used to uphold the general denilal of the
motions here.

I don'k thigk that I have anything to add.

If I may have a woment, I would ask Mr. Ranz a
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question.

THE COURT: HAre they all your moticns?

MR. RANZ: OCne ie his, one is mire. Mr,
Hoefle is going to argue both of them, Judge, for
the sake of breviey,

THE QOURT: All right. Did you argue all
motions? Just making sure for the record that was
all of them.

MR. HOEFLE: Dasically the moticn to
re-sentence. Motien for & new trial is based vpon
the same thing. My, Ranz wanted we fo emphasize
that when Juror Fox came in, the Court's request or
order, and that it was I think prior to the filing
even of the motion for a new trizl; was it not?

8o cthat motion was not pending at the time.

Baaic thrust of the moticn for a new trial
and the motion that I filed to re-sentence with
reapect to that issue s l;.he eame, basically that
there was juror misconduct and that ir is
presumptively prejudicial errcr and that 606 B does
not permit the prosecution in trying to rebut that
presumption into hew the juror actually felt abeut
it, what affect that it had on him, what affect
that it had on the deliberation of himself and

other jurcora. what affect that it had on the
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was seeking Eor some type of confirmation of what
this defense expert was maying was trus. If anyone
has been prejudiced by this misconduct, it was the
Scake pecause we have this expert coming in hexe
for the defense that apparently thia jurcr, for
some reason, wanted to verify what he was saying.
Fe turned to somecne he knew, trusted, this Helen
Jonea.

the bagically told him the aame thing this
expert was saying. So, in effect, if anyone was
prejudiced by this contact and hy this misconduct,
it was the Btate of Ohlo.

I have seen no showing by the defense thag
chey were the ones prejudiced by this conduct and,
again, I believe that it ia their burden to show
that not only did this sffect the outcome, it
materfelly affected tha outceme.

I don't see how ymx- gan call this person,
rhis Juror Fox, ask him about this contact asd not
go the next step, did it affect you. He cleaxly
states absclubely not, that it did nothing to
change my oplnion. So, in sffect, I believe that
there was not & showing for a need for a new trial.
I ask that you overrule that motion.

As far as che motfcn to re-sentence, I

in
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verdict, Thank you.

THE COURT: Mr. Prosecutor?

MR, PIEPMEIER: Thank you, ¥our Hopnor. Your
Honox, with regard to the motion for new trial, we
will stand by what we said in our respenee which is
it is up te the defense, their burden to show that
this mlsconduce materizl affscted the defendant's
rights.

This week, Judge, I filed a response to the
affidavit filed by the defense after we had raised
the Aliunde rule, the defease filed an affidavic of
the psychologist indicating that she, Indeed, had
contact witk this juror, Steven Fox.

I have filed with the Court, and I would like
es file teday a cranseript of the Cestimony of
Doctor Smalldon which ¥ gave to this paychologise,
asked her to review it. In response to some
gueations, I have filed an affidavit wherein she
atates that she has tetally reviewed the testimony
©f Doctor Smelldon, Nothing chat sha Lold the
juror in thie ¢ase was incornsistent wibth anything
that Doctor Smallden aaid. In faet, the litkle bit
chat she told Steven Fox was totally consistent
with what the defendant’e experi seaid.

In effect, Judge, this jurocr, if anytking,

12

ie

11

12

13

15

16

17

18

1z

20

21

22

23

22

25

believe that the defense is basically asking this
Court to now Sit as a Court of Appeals and Ieverss
icself because of an alleged faulty imetyuction
that the Court gave ko the jury for alleged
improper seatencing that the Court did. I do pet
believe for one mipute that the Court did anything
improper in this case.

I do not beliave that even if you felt thac
you did, and [ don’t think that you do, you weuld
at this poink reverse a decision that you made some
wanthe ago in thia particulax case.

I believe that the defense tried to
misconstrue the Qumm decision. In that decision,
which wan unanimous, affirzmsd, the same position
that the Court took i"f thte particular case,

It ig defense counsel, Mr. Hoefle, da trying
to overrula the éupreme Court in thls caase and we
would ask thie Court not te go along with that.

THE COURT: All right. ©Go ahead.

MR. PIEEMEIER: I referred in the affidavic
that T £iled bto State’s Mumber 1, I did give a
conplete copy of this tranacript to Belen Jomss, I
would like rto now £ile it with the Court of
Appeala, this transeript.

THE COURT: All right. Ckay.
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15

1 MR. HORFLE: We have no objectien. We'll 1 CERTIFICATE
2 accept that representation of Mr. Piepmeier as to 2 I, Roas A. Giglic, the undersigned, an
2 how he did this and ehat it was acgurate. 3 Lfticial court reporter for the Court of Common Pleas,
4 THE COURT; Okay. Wow, just a short 5 Mamilten County, Ohio, do hereby certify thakt at the time
5 discussion. The Aliunde yule basically, I believe, 5 Lnd place stated herein. T recorded in stenotype and
6 that there has £o be eome outside evidence to [ khereafter transcribed into typewriting the within

T impeach their verdict. Is that what it is, T [Pranscript of Proceedings, and that the foregoing is a
8 basically? 8 true, a¢curate and complete Eranacription of my said
s MR. PIFFMRIER: Yes. . 3 prenctype motes.
1e THE COURT: Well, since we now have cucside 12 IN WITNESS WHERFOF, t have hereunto aet my
n evidence to Getermine what the jury did, vhat vas 12 |hend st Cincinnati, Ohie this 2and day of March, 19%6.
12 wrong, at least in retrospect now with the Court 12
13 asking & juror the basia of the decision, you can't . 13
14 do that unless there is some outgide evidence of 14 boss A. GIGLIO

PFFICIAL COURT REPORTER
18 the fact. 15 COURT OF COMMON PLEAS
18 Now hers, the outside evidepce came a little 15 IRMILION COUNTY, OHIO
1% after the converpation, but nonetheless, it seems 17 ‘
13 to me that you can’t have .it both ways, sither side 18
19 can't have it both waye. And if you don't allow 19
2 the juror to testlfy, then the only evidence that 20
21 you have regarding how it may have affected the 21
22 jury is that testimony of thia paychiatrist friend 22
23 who said that she didn’t te=ll him arything that he 23
22 wan not already told. That was stuff that wag 24
25 favorable to the defendant. 25
L TR

1 If we say that the Aliunde rule doeesn’t apply

2 because we have the avidence from the paychiatrist,

3 we have both her statement which shows that there

4 was no harm done by what she 29aid. In fact, if

s anything, it was a little favorable ta the

[ defendant. Secomdly, the juror’s own statement. ln

7 addition of which rhe evidence in the case was

[:] absolutely overwhelming and the crime la absalutely

9 horrendcus, And I will overrule both moticns.

1n MR. PIEPMEIER: Thank you, Judge.

31 THE COURT: Okay. Thank you,
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Fursuant to Subpoena
DATE : February 25, 2001
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Sixth Floor
216 East Winth Street
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BEFORE : Linda S. Mullen, RBR, RMR
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'
ACE REPORTING SéRVICES ACE REPORTING SER\I’IC_ES
I EAST NINEH STRTET CENEINSATI SIHNY 4202 Tig EAST MIXTH STREEY _L:IN('I}-'KJ.TI. OHID 23
! DEPOSITION OF HELEN B. JONES, Ph.D.
1 4
t 1ii HELENW B. JONES, Ph.O.
ADPEARANCES : 2]| of lawful age, a witness herein, being fiystc duly sworn as
3|} hereinafter certified, was examined and depesed as follows:
Qn hehalf of the pertiticoner:
4 CROSS-EXAMINATION
Jane P. Pazry, Esq.
of 5[ BY MR. MOUL:
Offica of the Ohio Publiec Defender
i1ith Floor g Q. Dr. Jones, my names iz Jeff Moul and T
8 East Long Strest
Columbus, Ohic 43215 7| represent Baobby Sheppard. We're hara teday to take your
and 81 deposition. Hava you ever been deposad bufore?
Geoffrey J. Moul, E3q. 9 A. No, I have not.
of
Murray., Murphy, Moul & Basil LLP 10 Q. Okay. Could yoo stake your name for the
Suite 460
326 South Highk Street 11| record, please?
Columbus, Chio 43215
. 12 A. Yeah, Helea B. Jones.
On behalf of the respondeac: '
i3 Q. Addreasa?
Charles L. Wille, Esqg.
of i4 A, 10421 Londonridge Courk, Cincinnati, Dhig,
Office cf the Attorney General
26th Fleor 15} 45242,
30 Bast'Broad Street . .
Colunbus, CGhio 43215 16 Q. Just so you understand here, we're dust
17 || pasically going to have a conversation. I want to finmd out
18| some things about your background and —-—
19 AL Qkay .
. zn Q. =— and your cosversations with Stephen Fox.
21 pp-Just se you understand how this is going te wark, I'!1 ask
22 || you the goestion. And it may be at the end of my
23l questioning, Mr. Wille will ask you some queskicons as well.
.
24 || We'ze going ¢ need verkbal CesSponses,
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DEPOSITION OF HELEN B. JONES, Ph.D.

DEFOSITION OF HELEN B. IONES, Ph.D.

1 A. Mow, what is Mr. Wille's role? 1| and Johnson seminars that they Preesentad here in Cincinpazi
2 Q. That sort of gets into the process here. 2}l at one time, and just communication seminars that I thought
3|i You're not really -- you can ask U3 guestiens ts the extent 3|| might bea helpful in my ::crpor-atu work.
4|| you don’t underatand my questien, let me know. 4 Q- Any of that continuing education related to thel
5 AL Okay. 5| field ¢f clinical psychology?
5 Q- But for the mast part, we're going to be asking [ A No, that was not my intenk, rte go iato clinigal
7it tha guestions here. T work.
3 A, Fine. 8 Q. Any of the continwihg education related to
8 Q. Rnd {f at eny time you need to take a braak, 2 || schizophrenia?
10} either hecanse you're tired or because you nesd to usa the 10 A. No.
111 restroom, or fox whatever reason, please do so., I°'ll try to 11 Q. Any cf Ehe continu_ing educetion related to
12| let you finish your answers, please let us try to finlsh our [} 12 || mental illness?
13§ guastions as well. I assume youn’'re not under any medication i 132 Al Only insofax as it would :elaée to high school
14 || today? 14 || students, maybe anorexia and those types of things.
15 A. No. i 15 a. oxay.
14 a- Any alechol? 18 a. Or the sexuality dysEunctioning with Masters
17 A Na. 17|l and Johnson,
i Q. Okay. What is your educational background? 18 Q. What ia Maatars and Johnson?
19 AL 1 have a bacheloar of science in education from 15 a. They are not as popular now obvicusly. OCne is
20} Ohia State University, major in music, minor in mathematlces: 20 || now dead, but cthey were foremost, I gyess, eXP®4LS in =-- in
21 || T have a master of sducation from Wittenberg Universify in 21 || sexual dysfunction.
22 || springfield, Ohio; and I have a Ph.D. from the Chic State 22 a. Maybe I'm showing hy age --
23 [} University, and my major areas were counseling. psychology i 23 A. Yes, you are,
24 || ang reseazech. _J o 24 Q. -- not knowipg Mastsrs and Johnson?
ACE REPORTING SERVICES ACE REPORTING SERVICES
Ilo EAST XENTH STREET  (ISCINNATL DHAP4SIE et IS THTREET PRI e e
DEPOSITION OF HELEN B. JONES, Ph.D). DEPQSITION OF HELEN B. JONES, Ph.D.
[ 8
1 Q. When did you get your 85.5. from D307 t I M3 . PERRY: I'm sorry to say I know exactly whol
2 A, B.&., '56. Master of education was probahly 2 you're talking about.
33 sbour '76. 3 Q. !‘Wir_h respect to your higher educacion. your
4 [»5 Gh-hubi. 4|} formal education at 030, did you take any courses related gof
5 .. Ko, I'm sorry, it waa bafore that. Tt was like Sl elinical pasychology while at O3 when warking on your 8.5.7
6 '8%, and my Ph.D. in 1374, ] A, Wall, yes -~ well, not bacheler of acignce, no,
1 Q. Your Ph.D. is5 in what? 71} ne.
B A. It's a Ph.D. actuelly frem bha college of arts B [+ Okay. And when werking on your mastex's of
9l and sciences, and I had a cance_n::a:i.on in counsaling S| education, did you take any courses that focused on clinical
10|l psycheology and research, 30| psychology at Springfield?
11 [+8 Is it a Ph.D. in psychology? 11 A, Wall, it would be in areas like chr:;l axeeptional]
12 A ¥e, it's not, it's from tha department of ] 12|} child, “excepticnal™ meaning anything that's deviant. -
13 || paychokogy. It's £rom the arks and science department of 13 Q. Could you read that back for me?
14f| education with a concentraticn in psychology. 14 {The record was :e‘ad.)
15 Q. QOkay. Bo it's a Ph.D. in education? 15 [+ Okay. Yn.:ru':e geing te have to give me scme
16 A Right. o 16| more uncerstanding sbout what those mean.
17 [+ In addition to your B.8, from OSU, master’s of 17 A Okay.
18 || educatien from Wittenberg -- 18 Q. What — while at Wittenberg --
19 Al Wittenherg Universitcy. 19 A Dh-nuh.
20 Q- -- Ph.D. from 0S5, any other education? 20 Q. ~- what c¢ourses related to clinical work did
21 A. Just seminais attended. 21{ you take that related ta the nesds of sxceptional children?
22 Q- And thoss would be weakly, daily?  Are we -—— 22 A Oh, boy. I guess the ut;rd "glinical” kind of
23 R. Annually. Possibly if a seminar would come ] 23} throws me off;, because in my high school counseling I did,
249 _l:.hrcugh that I thought would be h;zlpful. I attendeg Masters 24 [ Lt would be counseling, but I wouldn't call it ciinical,
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9 11
1|l becausa that wisn't my primary role. i 1 A. 1 would say not, no.,
2 Q- Okay, Answer this far me. What is clinical F Q. I'm sorry. Social psychology is?
3| payshology? 3 AL Well, this would be just studying trends, gzroup
8 A Well, to me chat weould be invalved in the ¢l behaviors, mass behaviors, those kinds ©f things.
5( diagnosis and creatment of mental illnesses in a clinical q G. okay-
6|} setting, not necessariliy limiced to that, bececuse I did do g aA. My background, that®a very limired. I just did]
? |} practicums and, in dealing "ithA a dysfunctional family, 7|l not find that helpful te what I wanted to do,
8|| drug-related problems. Those would alse ba considered 8 Q. In organizational psychology., could you tell me
8| elimisal. Bot when % use clinical, I mean in terms of 9| & little bit mors about that?
10 || diagnosis and treatment of mental illnesses. 10 AL Well. probably it would be a better background
1z Q. And what other flelds of psychology ars there 11l in how organizaticons develop. And I really don't have a
12jj besides clinical psychalegy? t 12| strong background in that, although that's not a 3ot of the
13 . There's consulting psychology, soccial 13}l things I do now.
14il psyshology, organizational paychology. I'm trying to 14 Q. But agalm, it doesn't involve the diagnosis andl
L5 think. Bell, you can get into music thexapy, you can get 15| the rreatwent of menral :illness?
16| tnto art therapy. There's a lot of branches off of 1¢ [ No. If I would suspect that, I would make a
37|| seunseling psych. 17 || refercral. which I have done con occasion.
18 Q. Okay. Ghat is consulting paychology? 18 Q- Okay. Getting back ta your work on your
13 L Thak would be working with argapizations. 19| master's at Wittenberg.
20 Q. What kind of organirations? 20 a. Oxay.
2. A Gh, my. I would say basically business 34 a. pid you take any courses relating to tha
22 || organizations, public organizatioas, community 22 )l diagnosise or treatment of mencal illpess?
23 || organizations. I dan't know. q 23 AL No, not as part of the master's,
24 Q. Is that vhat you do now? ' 24 0. Ckay. As part of your Ph.D. studies in
ACE REFORTING SéR\'ICES ACE REPORTING SéRVlCES
L RS VINTWETORET RN ) i s T Sy
DEPOSITION OF HIELEN B. JOWES, Ph.D- " DEPOSITION OF HELEN B. JONES, Ph.D.
10 12
1 A. Yes. Yes, it is. ‘ 1l education at Ohio Stakts, did you have the opportunity to
2 Q. For wham do you work now? 2|| rake any courses in which you studied the diagnesis or
3 o T work tor myself. o3l __ . _3]treatmant of mentzl jillnas: 3
4 Q. Okay. I certainly want to get into that. I 4 AL Well, yes, yes.
5| guess just to sort of drop back though, it would help me if 5 Q. Could you tell me what those coumses were?
%j| I - understoed the lsnguage you are using when you talk about [ A, Well, it would be -~ well, I can't think of
7| sonsulting paychelagy, working with organizaticona and 7|l specific namas of the courses, bukt we did obvicusly have to
81l beainesaes. What kind of subatantive information are you B |t have a wo-rkir\g knowledge of the differsnt typss of problems
9| providing to the organizations that you'rs consulting with? 51t that we might run inuo in our work, to be able to at least
10 A. Probakly analysis of their -— well, of their i 10| recagnize, make referrals on.
11 || corpoxration in r.‘erms of thair culture. And this would 11 I guess abnormal behawior psych or abnormal
12 || irelude psychological testing, persenality testing, seminars { 12 || psych would be 23 close as I oouid think of in terms of
12 || that T design specifically for the companies. It might ba 13 || course. title,
14 || wherever I would anticipate their needs belng or it's 14 <. Is it safe to say that course on aboormal
15 n)‘:vious w;ha:e their needs are. 15 [f behavior was the caly course that you took at CBU that
18 Q. Is this.mota personality testing work? 16|} ralated to the diagm‘:sis of menptal illness?
17 A. I would say it iacludes that; but it's not my i7? n. Well, it wasn't -just one three-hour course. It
18| basie Fuonestion. My basic functien is to help them resolve 18 Jf would be sevaeral courses in that seguence.
19il any conflicts they may have in tarms of interpersonal kinds 19 Q.- 8y the way, how long was the Ph.D. program?
20 [} of things, human relations issues they‘re dealing with. BAad 20 |{ How long did it taka you? -
21| T do use perscnality testing just to hslp me diagnosa 21 A. Well, I was working full time, it tock me five
22 | where T think their probhlems are. 22 || years.
23 Q. Okay. Ceonsulting psychology, though, doesa't 23 Q. what is the typical?
24 {| invelve the dizgnosls or treaarment of mantal 1llness? '- 21 A. ©oh, I would say tnuzrta five years, unlazs the
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13 15
E‘ . L . . .
11 person can really concentrate totally on that, which very . 1| drug addgicted pecple coming in.
2{| few people have that luxury. 2 Q. Is it coarrect thar nome of these practicums
3 a. I know you talked about the series of courses 3| tecusac on mental illness, you were daveloping interpersomal
4] that ypu took on sbnormal behavior. Try to quantify thas 4} skills?
5|| for me. wWhat are we talking apout? S A Not menkal illness, par sg. Thare was some
[ A. Wwell, prabably 15 gquarter hours at Ohioc State. 6|l mental illness prevalent in some cases in which I would
7|l That would be maybe, you know, three five-hour courses and 7] wrize that in my report and make a raferral on.
just going through deviant behaviors. 3 Q. #ut the work more focused on sort af
9 Q- Thoas ara ==~ aksy. So essentially, basically, g [| counseling, social werk type area, is chat right?
10|} you studied it for a yeaxr it sounds like? 10 A. Well, I hesitate to use social work because L
11 A. Yes, yes. Enough to be able to recognlze in 11t don't see myself as a social worker. Well, I think in
{ 12 || your working with people if -~ you know, if you Tacognize { 12 i| counseling you're constantly geing through a diagnosis.
12[] the symptoms and make -a referral on te a psychotherapist, ar 13 {| There is that pt;:hcedure, even when I'm doing psycholegical
14 || somebedy yeu feel more gualifisd to handle it. That was not 12 || testing today, I'm always alert far signs of problems, and
15|l my incene. I didn't_:eally‘ concantrate & lot in that, I was 15} te say it's without Ela:.agnasis would be wreng, bacause I
16|l a lot more intevested in counseling paych. 15|l think it*s parxt of my responsibility to be able to recognize
17 Q. other than the ene yexr of course study at GOS0 1% [| anything that I consider that might ke deviant or might be
18 || fer, guote, unguote, abnozrmal babavior, any other courses 18 || needing addivienal work.
19|/ during the Ph.D. program on diagnosing mental illness? 1s Q. Yol say you have youT owh counseling cempany
20 A. Well, that's pasivally what psychclogy is, a 20 || now -- or excuse me, consultimg company?
21 || studying of human bahavior. I mean -- I wan't, it's been 23 21 A, Right.
22 || yeacs, I can't tell you exactly what the couraes, were but 22 Q. H,B. Jones & Assosiates?
' 73 || abvionskly it's studying human behavior. [ 23 W Yes. T spent the first 26 years im the
) z24 Q. Ay clinical -— was any clinical work requirad ' 24 (| education field.
ACE REPORTING SéRVlCES . ACE REPORTING SéRVICES
P Cam e e . e . Mn DA 8P wTH ATREET . FISETVN AT {58 st
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14 H
i 3(| as part of the master's program? ! 1 Q. Uh-huk.
2 A My -- well, not the master's, my Bh.D. 2 A, S0 when my daughter got out of college, I
3 Q. Excuse me, Ph.D. 3|l decicead that I really enjoyed being independent and doing
& B, veah, I did practicums, yes. I warked in a 4|| the consulkbipng wark and being an &ntriepreneur.
5| mental health center in Springfield, Ohic and I worked in a E Q. Ler's wark hackwards,
|| mental health center in Columbus and I worked for the & R ALl right.
7|| rasociation for the Blind, just in terms of testing and 7 Q. I'm not good with numbars. So H.8. Jonas &
8| diagnosing some problems there, and I worked in a drug 8] Associates, how long have you been out on your own?
9} addiction center. ’ 5 AL At least 15 years.
10 RN What did your training -- I mean. I'm getrcing 10 Q. So that takes us back to 1385 abput?
11| the impressicn that it wasn't your objective fo seek out and 1 A Yeah.
| 12 || obrain sert of training on diagnosing mental illness, it's ' 32 Q- I'm txying to back it up before then.
13| more of comwunications? 13 A Yeah, maype a liktle before then, 16, 17 by
14 "A. My area, I Felt would be stronger in g T |] new
15 || communications fieid. 13 Q. Can you tell me what kind of work you parform
16 a. And so what mental health centar did you work 16|l as == .
17 |l at as part of the practicum? 17 A, Gash.,
18 a. £ honestly can't recall the names. There was 18 Q. I assume you're the principal. It looks like
13|f one in Columbus that I did 5ome‘ family ceunssling and one in 19t you'rs the director?
20} Springfield was also family oriented. The Center for the 20 A. ic's a cone person opexation, unless I have a
21}l 81ind is right =- was on North High Streat in Columbus, 21 || vary big protect, and then I have other people in siailar
22| maybe iv atill ts. The drug addiction center was also chere 22 || fields to assisc me. But bssically I wark on my own. And
' 23! en Mortn High srreer. This was the time when methadone was 23 [[my job is to -~ I work by referral only, I've nsver done any
’ 24 [[given, and so I was involved in the intake interviews with ‘ 24 )} adwercising. T started out - "‘Y-firs"- big projects wera
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1|| then existing Super X drug stores, and my geal wich them was i 11| counzeling for Wright Management. They're a raticnal

21 Lo take women who wers basically employees and at the 2 |] company tkat do outplacement work, and part ©f their work is
3| baginning of women's movements, tTying Lo give thess people 3|| helping out displaced -- outplaced paople determine their

4|l some sdditienal communication skills, demeanor skills, amy 4|l alenes and abilities and future goals.

51l type of skiils that would be beneficial £o them that they E] 1+ invelves some Ceésking. It involwves a lot of

5 ;nuld be slevatsad into mapagement positiens. 6]l what I wikl call hand holding and encouragement, 2lmost of a

7 Q. tet me ask you this. Are you the only omployee 7|l helping these people develop a positive approach to what's

Bl of B.B. Jonex & Assogiates? 8 I happening. And that's where I agply my commupication skills

2 A. Yeas. 4l and imfluences.

10 Q. It says you're the director? 10 1 did, -- I've done a lot of that on and off

11 AL Well, I don't know whet else to call it. 11 || over the years for Wright Association. I alsa did 2

12 || bwner, sole proprietor didn't sound tea geood on 2 businéss ; 12 | ewe-year program with EBrocter & Gamble whers I handled Eheir
13| card. 13 | sducation program. They offered a training program far the
4 (=28 And you characterirze your consulting work as --— 14 || people that they cutplaced, and T worked with theese people,
15l or yourself as a human resource consultant? 15 || counseled with them in terms of what interests they mighv
16 A. Correcr.: 16 {| have and help chem I becausa of my education background of
17 [+28 Is that right? 17 || 26 years, would help them identify what furcher education
18 A Correckt. 18 || they might need, then pursue the placas where they might get
15 Q- That's more, again, corporake gounseling? 19 || that sducatieon, and got approval for their funds and that.
20 A Yes. ~ 20 Q. So I'm getting the impression you try to help
21 Q. Can I have zhat marked as Exhibkit 1, pleass? 21 | people idantify what potential jobs Eit thelr personality?
2z tsheppard Exhilbit 1l was marked for 22 A. With that fieid, yeah. That's just depanding,
23 idaptificatian.} 23} 2 pare of what I d¢o. I've done corporate eulture

24| 2. I'm handing you what's been marked == t 74 || idencification, trying to help owganizations determine, you

ACE REPORTING SERVICES ACE REPORTING SERVICES
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1

1 MR. MOUL: Do you have a copy. by tha way? { 1 || kmow, what kind of cultura do they have, what's going to

2 MR, WILLE: Yes, I do. 2 | help them pecpetuate Lhat culture, That means testlng of

3 Q. ~- what's been marked Sheppard Exnibic. 17 3| the exe.m‘.mive ‘teams, What -- how do Lhey Function and what

4 A. Yes, that's my business card. alj ate some of the -~ who are sgma of the people within theiro

5 Q. Okay. Sa I understand, you've been a human 5|l urganization they may want to censider promoting intoc higher
5 || resource consultant for 15 years? 6|l level positions. And I do that with a lot of testing and

7 A. Yes. 7] Just talking with the people invalved.

] Q. Ara you a licensed psycholegist? ] 1 alsc do employes opinion suzrveys, help

9 A. No, I did acok pursue licensure. 9 || analyze smployeszs' opinicns in terms cf helping
10 Q. I think when we talked before, I got an answer ic prganizatién: datarmine -— determining their goals, you
11|l te this question, are you a licensed secial worker? 11 || kaow, what direction they may want te go to in the future.
1z A No, T didn*t pursue that area &t alli. { 121{l 0 it's a very comprehensive .type of thing that I do,
13 Q. Do social workers have To ba licensed in the ) 13 Q. But these -- Wright Mapagement, for exanple,’
14 || state of Ohie? 14 || doesn’t Pring you in te test for mental illness for theix
15 A They ca?_ba. I'm working with an organization 15 || employeas?
16 [} that has some MSWs, which is master of social work, and I 16 A Mot at -;ll. no, If I would -— if T would
17 [l assume they're licensed. RAod now I think you can get some 17 || pereeive that, somebody coming in, I would immediately make
18|} kind of counseling licensurs within the State of Ohio. 18l a referral and have thar person testad elsewhere.
19 G. I certainly don't want you to discless any real 13 Q. Right. But that*s not the kind of information
20 || confidences here. But -- and $n all honor, ¢2n you tell ms 20 || that the smployers are eliclting frem you, they're nat
2: || who some of your cliéents are now, and just sort af generally 21 j| bringing you in ke find out whe are employees with menral
22 ther type of wark that you're doing so I cen get a flavar? 2z || illness, correct?
23 A Qkay. well, let me go back to the last couple 23 A. No. mot at all. That's never been the focus of
26 |[of years. I do a lot of outplaced -- outplacement . 24 [{ my human resounrces consulting.
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1 1l they needed was more maybe the psycholegical approach in how
2 || craining services that you provide, can you describe what 2 [l you deal with non-traditional students returning to scheol,
3 || ocher buman reésource consulting m:_nrk you do? 3{ in terms of just helping them determine career directions,
1 AR.  Well, a lot of team building with that. hAgain, 4[| nerping tnem witn sha psychological aspeet, being older
5 I look at pexscnalicy types, and I use the California 5 || reterning to scheol.
& {| Psychological Inventery, the My‘ers-Briggs Type Indicater, & Q. I certainly want to walk through what your
7 | Bupers Work Values Inventory. I txry to determine whakt are 7|l responsibilities were at each of these peaitions, bur if you
g || the streagths ¢f the group, what might their weaknesses be, g !l could sort of help me and provide a road map. IZ Sounda
9 || whether it's vheir organizational skills or whethex ik's gfl Lixe from 1980 te *BS you worked as the director of
10 their communicatiors skills, and then work with a group in 10 || counssling at what cellege?
11 | €rying to build a stronger team bhased on their strengths and 11 a. Raymond Walters. 1It's 2 branch of the
12 |} weaknessea. That's probably been the focal point the lasz ' 12 I University of Cincinnati.
13 .feu years with that bype of work. 13 Q. And prior —— what was the job immediately
i¢ I usually atart with a top executive team and 14 || preceding that job?
15 || help them undezstand what I'm doing, and then it's with 15 v AL T was in studant services at Indian Hill Righ
16 || kheir cocperation am:-l enthusiasm that I usually go to the 18 || seheol in Caninnati,. was thers three yeara.
17 [ nexe level of management. 17 Q- S0 it sound like from about 1377 ro 15807
e a- §o If T heard you correstly, it sounds like 18 A. Yeah. I may be off & yeac or two on that.
19 || you essantially work on people’s organizational skills. 13 a. What was the job you held immediately preceding
20 || cozzect? - 20 || your positicn at Indian HiLl? -
iz A. Yes. 21 A Well, hefora that —- I didn'E think about these
22 Q- And theiz team building skiils? 22 [l dates.. I get my Bh.D. Ln ‘74, and I took a job with the
23 A. Right, and communication skills. I would call 23 i stare department of educartion, division of guidance and
2q on an individnal's goals in terms what thay may need to l"m 24 || testing. And that basically was te gei me away from high
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1| ful£ill what their obligations are to that arganizatien. ! 1 || schooiing, give me an exposure throughout the state, which
2 Q. Other than working on individual organizational 2|l it did.

3 skills, team building skills and communication skills, is 3 And with chm;,. % wisited schools and evaluated
5| there any othex sexvice that you’re providing to the 4 i their student services. And I just did that for one year.
5 {] organization? 5|l And it was through that position that I designed a new

6 A. That pretty much covers a lot of ground, 6 || program for Indian Hil1l High Schon)l, and they were looking
7 || actually. I may do in-depth communication skills in terms 7 || fFor somebody as directer of the high schoal program. And I
8 || of decision-making, conflict zasoluticn. Yeah, those -- I g || interviewsd and got that jeob, so --

g il would just branch out from there if I saw npaad for that, I 9 Q. Cxay.

10 {{ might design other seminars for them. 10 A. —= i* wazs kind of a doorway into somsthing
1L Q. Have you ever in the last 15 years been 11 || where T was happier with what I was deing.

17 |} retained te perform clinical psycholagy? t 1z Q. So you graduated in 1974%

13 A. No, thar's nat besen -< neot been what I do. And 12 AL wWith my Ph.D., correct.

14 f| T den't know how you weoule do that in an crganizational 14 T. You went to work :‘n: the State of Chio?

15 j| setting anyway. it would be inappropriate. 15 A Right, feor one year.

18 Q. Prior to 1985, you worked for whom? Jusat walk 16 G- Okay. I'm sorry, your pesition was?

17 || me back. 17 A. consultant for division of guidance and

1B A Qkay., Frem -~ I was the director of the 18 || testing.

19 || counseling center at Raymond Walters Ceollege. That was for 19 [+ Who were you consunlting, the scate?

20 five yesars, I can't give you the sxact date. My jab there 20 A Public sghools. -

21 || was to design the prcgrax\s that are neaded for —--— 21 Q. Board of education?

22 perticulariy at thac time, there were a lot of alder woman 22 R. My job was to go into the gubliec schools and
23 ]| returning to college. And the programming they had, had 23!l analyze their atudent services, te determine if it was

. ' .

24 || bean -- precty much had been a clinical approach, and what ‘ 24 || meeting the needs of the studarts in that populatien.
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L : Q. Okay. One of your job responsibilities as the L 1 | t110ess2
2 || consultant for -— I'm soerry, what —- 2 AL This was high schulnl, this was just grades 10
3 A. Division of guidance and testing. Lt was Dhio 3| through 12,
- 4 || bDepartmant of Education, 4 Q. For exsmple, you wouldn't give mental illpess
5 g. While with the Ohio Department of Education, 5 [ testing?
€ || cne of your job rasponsibiliviea was not to diagnose mental [ R, No, I did not, not 28 a high school guidanca
2l illness? T || seunselor.
] AL Not at all. B Q. And you wouldn't diagnose any specific mental
8 Q. Just so I can get that out, clearly, as pazrt of 9!l illness, you would recognize --
10 i your job respoensibilities for the Ohic Department of 10 A. Referral.
11 |} EQucacion, one of vour job reépnnsihilitiea Wwas not to 11 Q. Tdantify people who you suspected may have a
{ 12 §| diagnosea mental illness? !: 12 [| mentzl problem?
i3 Al ‘Ra. 13 R. Yes.
14 Q. What wera your job responsibilities at Indiad 14 Q. %o the record's clear, it's going -- what we're
15 i| Hill High Scheol? 15 || going to have is a transcript, and it's going teo be hard to
15 A Implementing a new program in terms of student 1% j| readt 1f we're communicating and I don't let you finish with
17 |{ services. This would bhe family counseling, counszeling with 17 || yeur answers and if my guestions get broken up. I know
18 || students in terms of their skills and what area they might 18 || you're anticipating my guestions. It will be cleansr and a
19 { want to go inte post high schoel. If the student was having 19 || 1ot quicker if you could wait wntil I fipish my question.
2¢ || problems with grades, counseling with them in terms of 20 A. I'm soYrry. T didn't realize.
21§ motivational problewms. 21 Q. Den't apologize, Again, what was your ticle
22 Q. Did you actually do counseling or were you just 22 || a2 Tndiam Hill ®igh School?
23 || tha head administrator? . 23 AL Lek me see. Director of student services in
: 24 A Ne, I did counsaling. - 24 L high school or department head, I forgot exactly how they
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{ 1 Q. And was part of your job raspensibility to i 1]j eypified my role. 1 was in charge of the sther counselors,
2 [| diagnase mental 1llaess? 2|l but T also did counseling myself, I had & case load.
3 ' E;arl: of it was tc be able to recognize ir, 3 Q.  As director of student secvices, you weren't
4| whnieh I did, and did refer saveral students on. I saw 4| responsible for implementing a -~ any cest to dlagnose
5 || suicidal tendencies in a couple students and other abnormal § || mental illness, corract?
§ [l pehaviors, which T made a refsrence to the school e A Not at all.
7 il psycnologiat who took it from there. 7 Q. And as director of sktudent set\;ices at Indian
8 : a. Okay. That was sort of -- not necessarily ona B || Hill High School, you never actually dizgnosad sny specific
9 |i of your defined job responsikilities, it sounds like mora in 8 j| medital illness?
10 || the course of providing caunseling? G A. I dicd not, I ragognized symptoms aod passed
11 a. Yas. 11 |{ chem on.
¥ 12z a. : You would recognize? 1z Q. And that, again, wasn't one of your job
13 A. Right. But I felt responsible for anything 13 | zesponsibilities, to 1déntlfy and diagnose mental illnaess,
14 tihat; I should be =zble to recognize. 14|l corzace?
15 a. The school actually had a psycholegist? i 15 AL Well, I‘cculd aplit that zapart and say maybe I
16 a. oh, yeal;, every school district doss, yes. 16 || felt respensible for helping te identify, but I did not feel
17 || They're basically -~ I'm sorry, they'ze baasically 17 || responsible for the diagnosis and treatment.
18 [{ aducatlonal psychologista, in terms of testing childrea, 18 Q. Okay. Direccor of counseling center at Raymond
18 | placement of kids in the right -grnde level and these kinds 18 || walters College. You were there for spproximately five
20 6 chings., Yeah., my geod friehd was the school psychologist 20 || years? -
21 || there. 21 A Yes.
22 Q. 8o again, in Indian Hill, your responsibilicies 22 Q. And can you describs for me your job
{ 23 || wara more focused on working with children on Their ! 23 | responsibilicias at Raymond Waltera?
24 [fincerpersonal skills rather than diagnosing any mental 24 A Again, it was implementing new programming
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1 [l based on the student population 2t that time. We were L 1}l dealing with drug addicted personalities. But the thruscg
2 |l gerting more and more non-traditional siudents in, oldar 2 || was not te go in and do & diagnosis. My 5cb was to go in
3 [| women particul‘arly coming back to scheel. Tha progzams 3| and do counseling. )
4 || previcusly had bean designed in a very clinjical approach for ¢ Q. Okay. So the thrust of none of the practicums
5 [l the zraditionsl college student, so there were no SUPPOTT 5[| that you were invelved with -- the diagnosis of mental
[ 'sysr.zms to help returning women . 6| illness has never been the thrust of any pesition yon've
7 Q. Uh-huh. 7 || ever held?
[} A And my 4ob was to basically support wamen 8 A. Right, right.
o || coming beck to achosl, helping them determine whab coursas 9 Q. And that includes any pozition that you ever
10 || they should take, hew to handle the psychological problems 10 || held in ary practicums, correct?
11 {l of being back in 2 non-traditional setting Ffor them, 2lsc 11 A. Corract.
12 || rezationships with other students, how to relate wich other ' 12 Q- That includes any poaition, any internship yr:;u
13 [| studenta. I did seminaxs, workshops, I worked with teachers _13 ever held, carract?
14 || helping them understand. 14 A Right. :
15 Q. Correct me if I'm wrond, but it sounds like in 15 Q. #o position you've ever beld has svar focused
16 || 211 of your pesitions over the last 25 years, your work has 16 || on the treatment of mental illpess, i3 that correct?
317 || fozused on developing people's organizational skills, team 17 A. That is correct.
1B || building skills and cemmunication skills, is that -» p:3 Q. And no intarnshilp that you ever held focused on
13 B. Just daveloping pecple skills, zeally. H 18 || the creatment of mental illness, correst?
20 Q. Aut at no time during the last 25 years has 24 A Correct. .
21 || your job respensibilities included the diagnosis of mencal 21 a. And no practigums chat you @ver participated in
22 || 111ness? 22 || focused on the treatment of mental illness, corvect?
z3 A. Correct, not at all. ' 23 AL Only in terms of dysfuncti‘.nnal family. I guess
24 Q. AE no tima over the course of the last 25 years 24 1L wonld meed no know exactly wﬁat you mean by "mental
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L || has your job responsibilities included the treatment of ! 1ij illness. "™
2| mental illness? 2 Q. How da you define mental illness?
3 ’ A, Not at all. 3 AL Well, I would dafine mencal illpess if the
4 Q. Do you need to take a break? 4| family had preblems in their dysfunctienal azeas or had
3 a. No. 5| dysfunctional areas dus to one person’s mental iliness. But
6 o, Did you look at anything in preparation for 6|l T fesl that what yeu're saying is mental illiness would he
7T |t today's deposliciont 7 || somebody that could be hospitalized, or their behavior is ao
B A. I just went back over what you had mailed me. % || abnormal that chey're not functioning well in society, and
9 || That's it. gl I've never dealt with anybody that was unable to functien in
10 [« Thosa -- 10 |} society-
1L AL I didn*t think it waa recessary, frankly. 11l Q. Well, what do you mean by —- how do you define
12 [+ I'm just -- ' 12 || treatment? '
13 A. No, I didn't. 3 AL ' Well, I would say tWo or three trips tc a
13 Q- -- just gathering informetion, Whsa yov refer 14 [} psychetherapist a week, or hospitalized foxr that condition.
15 }| to what was sent to you, are you talking abkout the two 15| T certainly never was involved in anything like that.
16 ||affidavits? 16 Q. S0 it sounds like it is safe to say that no
17 A Oh-huh, exsctly. 17 || practicums you've evar hses involved with focused on the
18 G. When did you snrell in the Ph.D. program in 18 t!‘eatmem’:.bf mental illness, correst?
19 i education at Chio State? i9 A Conrect,
28 AL It toek me five years, it must bave baen 1965, 2 Q. What is forensic psychelegy?
21 . Did any of your prackicums require you to 2L R. Weil, that would be basically being called upon
22 || diagnose mantal iilness? 22 || te go into court, make a diagnosis and give your
23 A Well, T think a=z parct of the work I cartainly , 23 |jprofessional opinion about a cllent.
24 [l had to recognize that, in cerms of dealing with families or 24 Q. Have you ever practiced any forensic
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i
1|l psyshalaegy? - 1|} ané that their process -- thought processing is not
2 A Ha, I have net, no. 2| consistent. ?:cbably delusicnfal. I was trying to think of
3 2- What i3 the MMPI? 3| the types of things I had read guite some time ago. There
4 A. .Minnesota Multi-Phasic Personality Inventory. 1} may be delusional characteristics.
s Q- Have you ever employed che MMPI? 3 Q. What are the subtypes of schizophrenia, do you
\6 A. Ho, I would not want to use that one. 6 i know? ’
7 2. Have you ever used tne MMPI? 7 Al I don't know subtypes of schizophrenia, nc.
8 A Ha. 8 Q. 2o, for example, you don't know the diffezence
2 Q- What is tha DSM? 9|l betwean or you can't describe for me cthe differeat symptoma
0 R. This is the bible for cliniciana, I guess, in 10|l in residual schizophrania as compared te undifferentiated
11 |} rarms of halping put a number to a dlagnosia. BAnd I knaw 11 [[ schizophrenia?
12 || insurence companies require a DSM identification number. I t 12 A I cannot.
13|l do own a DSM, but I have not used it in my =- in an‘y of my 15 q. You can‘t tall me the difference between
14| 3obs. 14 §| paranoid schizephrenia and reaidual schizophrenia?
15 Q. ¥hen you say "put a number,” what does tThat 15 A. Right.
18 jimean? 16 G.  You can't tell me the difference betwaen
17 B Well, just like when yow go ©o 2 physician, in 17 || disorganized schizophrenia and paranoid schizophrenia?
14 [l order for them to get through the insurance they'll diagnose 1g A. Ccorrect.
12 |l yoor ailment end put a number to it, 119.4 or whatever. And 1% Q. And you don't know the difference becwaen
20 |{it's the same thing with mental illnesses. This book helps 20 || pazaneid schizophrenia and catizonic schizephrania?
21 }i you i{dentify threugh very lerngthy descriptions how you would 21 A. I know what catatonic would mean, but I
22 (| identify a persen's problem, and then that would go -- that 22 || wouldn'z offer a description as you ars looking at the
23 || wouid be their DSM number as your diagnosis. i 23 [ psM-1v.
24 Q. Okay. But carrect me if I'm wrong, the DSM o 24 Q. 8¢ the answer is you -
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1| itself is a diagnestic tool for mental itlilness, correct? g 1 A Wot specifically. I'm soxry, not specifically.
2 A. It's -- it's more like a diccionary for mantal 2 . You started to tealk about what you thought were
3§l illness. 3| soma of the sy’mpt,orus of sort aof the family of schizophrenia
4 Q. Basically it's & checklist. It says if you § || without talking about that -- any specific symptom related
5} sutfer bipolar disorder, you will manifest -- 5] to any subareas of schizophrenia. Can you tell me again
[ A Yeah. 6 || what your recollection i=s of the symproms of sart of the
7 Q. -— thesss behavioral characteristics, correct? 7 || Eanily of schizophrenia?
8 A, Right, wight. 8 AL Well, I can recall what we discussed in the
9 Q. Have you ever been called upon to use the DSM 9 it clasarcom, and that it is —-- it was typifiad as basically a
10 || ac any timé sinca you graduated from OSUG7 10 §| communications disordsr kecause of the person's ipability to
11 A. Not sines I graduated, no. 11 j| relate comfortably and communicate appropriately. It mighe
12 Q. 5o singe 1974 you haven't? [ 12 || be caused by dslusions, it might be caused by lack of breain
13 AL Mo, no. 13 |} functioning. ¥ honestly don't knaw. But I do recall their
14 Q. Are you familiar with the DSM diagnostic 14 || talking about ik, it would manifest itself in cemmunication
15 || criteria for schizophrenia? 13 || problems. N
18 A I've vead it, but I <cannot tell you exactly 186 Q. Okay. Bo when you referred to referrals that
17 || what it says at This point. 17 || yeu nad made to schoel psychologists and other intemittant
18 a. When you say you can't tell me sxactly what Lt 18 || times in the last 25 ymars, when you've identified what you
19 || says, can you describe for me genesrally what the symptoms 19 || believe wers pmople with mental iilnes2 and referred them to
20 || are Eor schizaphrepia? - 20 || particular specialists in clindcal psychology. at no point
21 A Well, based on what I can recall, it would be 21 |} in that time have you ever been abls to identify any
22|l -- 1 know we talked in class abkout it being 5 communicacian 22 [tpazticular mentel iliness that someons has suffered fxom,
23 |l problem, where a persan is unable to relate with another ; 23 [| correct? ]
24 || person because of their not having & total graap on reallry, ’ 24 9 I wouldn’t attempt to identify specifie
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1|l £1lness, no. ( 1 A. Mo, I wouldn*t attempt to do that.

z Q- S0 it's more gensralily you think -— you'll run 2 Q. And can you give me the -- can you give me che
3 into a situation whare y:;u helieve someone may be suffering 3|| symptams of any somatofori disordex?

4 {} from some unidentified type of mental illness, and in those a A. Ko; I cannot.

g || siruations you'll refer someone to someone whe prackices s c. Can vou give me the symptoms of factitious

6 || clinical psychology? 6|l disorders? ‘

rd A. Yeah, without giving any diagnosis or my 7 a. Na, I cannot.

g1l feeling about it, I didn't Feel gualified to do that. B q. Can you give me the symptoms of disscciative

9 Q. Okay. What is the difference between -- what all qiserders?

10 || other paychotic disorders are cthere bssides schizophrenis? 1¢ A. NG .

i1 A. well, you mentioned gatatonia and you mentioned 13 o. can you deacribe all the symptoms of anxiery
12 || paranoia, those are probably tha main ones, maniec | 12 |} gisorders?

13 |} depression, bipolar. You mantioned th‘aaa. i 13 A, Yot all the symptoms.

14 Q. In your mind, paranocia is something differxent 18 Q. Okay. Can you provide me a c¢linical definition)|
15 || than schizophrenia? 15][] of the symptoms of anxiety disordexs?

16 A, Well, we studied it a3 something different, but 15 A. Weall, j\-m': based on personal knowledge, it

17 f| I realize there is a paransid schizophrenia with feelings of . 17 | would be feelings of 5u££n|?atian, fezlinys that you don't
19 || persecution, feelinga of distrusc of other people, hearing | 18 || want to be arcund psmople, they make you anxiocus. I guess
18 || veices. Again, you know, irc's a loss of reality, 192 it's a feeling of losing contrel. You ean’t breathe, Just
24 2. What are btypical dissociative disorders? 20| verv ursomfortable feelings. I do have & friend who's been
21 Al Well, T think that’s what we've been talking 21 || @iagnosed with that.

22 |l about. I honestiy don't know for sure. IL you mean 22 Q. Very uncomfortable fselings, that's it in a
23 | dissociative in terms of thought processing, you know, T 23 |f nutshell?

24 || honestly don't know for sure I understand the question, '— 2aq W fla's not able ta fwuncrion in 2 job setiing.
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1 Q. Why don't we take a quick break? { 1 Q. You will agree that you're not aualified to

2 {R recess was taken from 10:26 to 10134.}) 2|l give a professional opinion on the definition of an anxiety
3 Q. who is Stephen Fox? 3| disorder? ’

F] A. He was a formar tenant of mine ang eventually 4 A. No.

5 bought tha home that he was renting. 5 Q. And you're not gualified to give a professional
& a. When was he a tenant of yours, do you remember? 6|l opinion on mood disorders?

7 A. Probably sbous L9BE, '89, (30, around in T n. Ro, I've never kaen asked do that.

al|| thers., I remarried in 19%0, and at that tima moved out of a Q. Ner only hava you never been asked, you're not
9| my residence, so it must have besza a ceuple years preceding. 0| qualifiad?
10 And then he and hia wife asked to buy the 10 A, Correct.
11 || house. That was probably 190, ‘91, I'm not exactly sure, 11 Q. ¥You're not qualified to give a profsssional
iz ||l but they had rented a while from me. i 12 }} opinion c;n schizophrenia and other paychotic disorders,
13 Q. Getting back to the sarlier zart of line of 13 || correct?
14 || questions, you will agree that you're net qualified to 1q A, Right.
151} diagnose any mental illness, is rhat correct? 15 Q. 1 know you talked -- you said before that your
ie A I've ne:tcz beenr asked bteo do that, aand no, I'm 16 || understanding iz tha;. schizaophrenia ig esseatially a
17 |} not gualified. 17 || communication dissrder, correck?
18 Q. And you're not gualified to and can't describe 18 A. Well, it was cypified as that, yes.
19 || the symptoms for any mental illmnesa? 19 Q- Can you tell me what the difference betwesn
20 A T hesitace wa say T can’t. 1 can give a very 20 1| schizophrenia i3 and any subtype of schizophrenlia? When I
21} brief view —-- overview, but I certainly cannot diagrose it Zljjuse the word "schizophrenia,” I'm referring to it
221l as the DSM will prefer. 22} gqenerally. Can you tell me what the difference is becween
23 [+ Dkay. Can you give me the diagnosis fer . 23 |f schizophrenis and any of the following communication
24 || cocaine induced anxieby di:ordsr?‘ 24 } disordars, expressive language disorder?
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1 AL T'va never diagnosed expressive language. f 1|} Mr. Fox that ralated to samething okther than —-—

2 Q. Do you know any of the symptoms of expressive 2 AL Yesz, I did, yeah. By that time, he had —- he
3|| ianguage disorder? 3 uas'euner of the home and had bheen for several years. T was
4 A, No, T ¢de not. 4] surprised he called. ‘

5 Q. And do you know any of the synptoms of mixed 5 Q. Oksy. 5S¢ you hadn't seen him in five years
6l recaptive language disorder? 6| when he called you?

T B, Mo. 7 A, It had been a leong Lime_.

8 G. Do you know any of the symptoms of phonological 9 Q. Would you say it had been approximately five
9} disorder? 3 || years since you had talked to him?
p+] Al Wo. pi Ao Pasaibly,

11 Q. Do you know any of the —- can you tell me the 11 Q. To the best of your recollection?
12 [| difference between any of the symptoms of mixed raceptive i 1z A. That's my zecocllection.
13 || expressive disorder and the communication —-- as ¥ou put it 13 Q. ey }:hz best cf your recscllection, it had been
14 [l the communication disordera —- 14 || five years from the time you scld the house until the time
15 R, Mo, 15| he called you in or about 188572
15 Q. -- &f s::l-xi.znphrenj.a? 16 A, Wall, 1 might add one of wmy best friends lives
17 A. No. 17 || right next deor, s¢ I may have seen him or said hz2llo when I
14 MR, MOUL: Can we go off the record? 12 {j visited with her, So I'm not saying that I have nat zeen
1% (CEf~the~recard.) 19|l him aw all, but thare Wag neo social contact with him.
20 {Sheppard Exhibit 2z marked for 20 Q. Grher than the call that had been made ta you
21 identificacion.} 21 { in 1995, you can't recall a specific conversation with him
22 Q. I'm handing you what's been marked Sheppard i 22 | for approximacely a five-year periocd preceding that call?
23 || Exhibit 2. Can you identify what that is for me? ( 23 A Right, rcighe.
24 A DSM-IV. 24 Q. Can you describe for me the phene conversation
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1 Q. And If you look at the pages thar sre attached ¢ 1]l you had with Steghen Fox when he zalled you in -- first of

2)j to it -- just spend a few npinutes taking & Lock at those, 2flall, lec me ask you vhis. Have you spoken te Stephen Fox

3 n. dkay. 3} since 19357 ‘

4 Q. Does that appear te be a list, a summary list, 4 L He.

5| 0f a iarge numbez of mental illnesses? 3 G- And other than the one phons call that you've

& A, I guess yeu would call it that, yeah. B already identified as taking place in 1%95, can you remember

7 Q. Gkay. Stephan Fox was a tenant of yours, 7 || 2py echer phone calls mader

8l cozrect? 8 LS Ho.

] A. Correct. 9 Q. The one phone call that you recsll batween you
18 Q. And he bought a house fram you? 10| anct Scephen Fox in 1995, could you please describe for me
11 a, Ve, 11| the conterts of that conversation?

12 a. Did you have a personal relatipnship? { 12 AL Well, it was just a verxy brief phone cell, ) ‘Bnd
13 A. We, it was a business relationship. 13|| he =aid, can you tell me what paranoid schizephrenisz is, and
14 Q. He wasn't your friand? 14| I gave him a very brief description. I was concerned that
15 A. 1 wouldn't ¢all -- no, na, he was not a ¢lose 15 || perhaps he or his wife or scmecone, a relative, might have

16 [ friend. I mean, he was an acquaintance. I knew who he was L 16 || been diagnosed with it, so I was very cautious. I didn't

17 and t knew his wife. 17 || question why ne asked, and he simply said thank you and hung
18 a. So your convarsations, I assume, basically 13| up.

19 || conasisted of chitchat about the house that you were tenting. 18 Q. How loag is your recollecticn that the

20t correct? - 20 j| conversation actuzlly took place?

21 A, Wall, yeah. 22 A. Gosh, under a minute T would say. Thare was no
22 Q. Yourdidn'c socialj‘,ze togethar? 22 || social context to it at all.

23 a. Mot at all. \ z3 Q. That wasn't a very good guestion of mine. So
24 Q. Sometime inm 1995, diz‘i you get a phone call from ' 24 || te the bast of your reccilection, the conversation between
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L 1|t you and Stephen Fox in 1995 lasted how long? i N a. Is there a reasen, when ws spoke on Friday, you
_2 A About a minute. 2l didgn’t mention that you had zizo —- you didn't mention to
3 @ T think when you amd I spoks on Friday, it was 3|l Jane and I that you had teld Mr. Fox that paranoia
4|} your recolleccion that you basicelly teld him that parancid 1 || scrizophrania is attendant with symptoms of persecution and
5|| schizophrenia is, if you suffered from that, basically meant 5| witndrawaz? )
¢ || you conldn't -- you couldn't comaunicate with ether people & a. Becausa T guess when you asked me you had the
7|l breause you weren't in touch with reality. eorrect? H 7 |f words togebher as paranoid 5chizo£}hrenia, and I really
8 A Ve, those weren's my words. I said it was told 8| dian't know a definition of that., But when I talked with
9 te me it was a communications disorder, that a person would sl him, in my mind T gave him separate.
10 [j have difficulty communicating because of their lack of 10 o Gkay. S0 you don't know the definitics of
11 || reality, or they last tovch with reality. I did not aay 11 I paranoid schizephrenia today., correct?
! .12 || they zould not communicate. i 12 a. I do not know tegether how DMS defined it, na.
13 Q. I apelogize. Walk me through the brief 13 a. And you didn’t know the definition of parancia
14 § conversation you had with Stephen Fox. 14 || sehizophrenia in 1995, correct?
15 A, Ramembef, this is five years ago. And what I 15 Al Only what T was able to share with him, which
16/ did in my mind was immediately separzted paranoia Erom 18 || may be incorreet.
17 || schizephrenia. And I romember eaying achizophrenia was 11 Q. Okay. You drew -- in on= minute, you drew a
18 || teaught to me basically to be a communications disorder, 18 || distincrion with him betwsan schizephrenia and paranoia, or
1% || because the person couldn't communicate well. Becansa they 19 ([ vou tried to werk them togethar?
20 {| have rost touch of reality, there might be preblems in 20 A I guess I'm nor uhderstanding. I did not Tey
21 || commuaicating. 2) || to work them togethear. F.la caught me totally off guard.
22 And paranoia, I thought in my mind, is somehody 22 || 1've never neen asked thar question before in my life. I
. 23 || who feels persecuted, withdrswn. That was baslieally it, : 23 || was concerned about why he was asking. Without thinking, I
24 ||.and he said cthank you and hung ug. - 24 [ conjured up what I recalled from geing to schosl in 1873,
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i by
: 1 a. Could you read that back to me? ’ Liwerre talking about 20 years later. That was the best T
2 {The record was read.) 2|l could do, and thers was no further guestioning and no
3 [*]8 It's your testimony today that you 1;.old him || further conversation.
A} chat pecple with paranoia feel parsecuted and they are L Qa. Why were you concerned?
5 [i withdrawn? 5 A, Wall, as T mentioned. I didn't know whether he
5 A, I was trying ta think exactly what words I 81| pexrsonally had been diagnesed with chat, since I don't have
74} nmed. 71 a personal relationship with him.
8 Q. When we talked to you earlier in the 8 Q. uh-huh.
94 deposition, I asked you if you could draw a distianctioen. ] a. I didn't know whether his wife had been
10 And you weren't drawing this distinetion until T walked you 10 [l diagnesed, - ¥ didn't knew if he has a mother-in—law that
11 || through the PSHM. I want you te think specifically aboutc 11§ perhap=s could had been diagnosed. I was concernad, because
i 12 || your communication with Stephen fox. (_ 12 || I was efraid maybe a Femily member had been diagnosed with
13 AL %0 the guestion is abovwe parancia? 13|{ it and he was sttempting to find out more as to what it was.
14 Q. I want to know genaerally, or specifically 14 Q. Okay. So you agrse you gave him & very )
1% }| actually, what conversation you had. You said it was a 15 §j conservative defini:.}qn?
if || brief conversation. I want to know exactly what you told [13 A. Very, very.
17 fi him, 17 d'- It sounds t£o me like your cofcern was that you
18 A. Well, again, in my mind I scparated the two 18 {l didn'c went the information that you were going to give him
12l and gave him what I thought was a very conservacive idea of 18 [l to be misused, because you recognized that it's difficult te
20 || schizephrenia, and a very brief description of the parancid 20 || give a lay person a definition” of a clinical medical
21 || personalicy, usually feal-s persecuted or suspicious. i 2i || proolam? .
22 Q. And rell me exactly what you told him. 22 A. Definitely, gorract,
; 23 A That is -- Eo my recollection, that's what I ' 23 Q. Did he ask you any guestions?
N 24 |lsaid, because that's wkhat I retainac coday . 24 A. Kot at all., That wasa the only guestion ha

ACE REPORTING SERVICES

ACE REPORTING SERVICES




DEPOSITION OF HELEN B. JONES, Ph.D.

DEPOSITION OF HELEN 8. JONES, Ph.D.

@ 51
!
1||asked ma. It was a very brief cenversation. 1 A, Bacause T felt that something additional had to
2 Q. Okay. So I understand wvery cleaxly, can you 2 || be done, and he was calling just to find sur Lif it wsre
3|f tell me again.specitically what you told Mr. Fox? 3t worthy of pursaing and probably getting help for somebody.
4 A. Te the best of my recollection, I mentioned 44} And I wanted to give the impression that it probably is
5|l that schizophrenis was taught to me o be a communicakions 5§l worth pursoing, although wa didn’t discuss that sinca I had
6 [} problem, that a person has difficulty in communicating 6 || ne idea whab the purpose was.
7 )| pecause of their lack of reality or has lost touch with 7 But I was conservative te at least give an idea
a8 || seadity. BAnd then I proceeded to =ay parancia, usually a B |l that it was something that probably was problematic for
3| person's parancid, feals persecuted. Other than that, I 9 wbc‘:mever had been diagnosed that way.
10 {| cannot racall. 10 Q- bDid you tell him that it’s problematic?
11 Q. D& you agree that bolled-down definitions of ~» 1 A ¥eo, no, there wasa't time. The conversation
12 | real simple boiled-down definitions of mental illnesses ara ! 12 || ended Ilike that.
13 || misleading because of the lack of information that thay 13 Q. Okay. I think you will agree with me, I think
14 j| convey? 14 || what you told us an Friday, thart the definition yon gawve Mr.
15 A. 8ince ¥ had no idea for what purpoze he asked, 15 || Fox was aversimplified ane could ke misleadiag?
18 || I didn't feal I was misleading him. 16 A I don't know what -- since I had no idea how he
17 Q- I certainly want to -~ I'm sure ac the time it 17 || intended to use the information, I didn't know whether I was
18 || wasn'c your iprtant te mislead him. 18 || misleading him. That was not my intent, whether it was
19 A. No. 15 || used, teo be misleading. It wery well could happen.
20 Q. I just want to ask you, generakly speaking, do 20 Q. Well, let me ask you this. Oid you tell Mg,
21 || vou agree that boiled-down definitisns of complex mentsl 2% [} Fox that cthe essential feeature of the paranold type of
22 |{ tlinesses have a tendency te mislead peopls, coxrect? 22 |} schizophrenia is the presence of prominent delualons or
23 MR. WILLE: I think I'm going to object ta the ; 23 Jl audicory hallucinaticns?
24 form of the guestion, spa::l‘_\lativn. 24 A. Mot in those words, no. No, I wouldn’t have
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1 Q. You Can answer. t 1}} used those words.
2 a. I guess I don't understand beiled down. 2 a- when you say --
3| sorrcy. From .a professional a:al:\dpn,tnr., I don'fs think a 3 A Mo .
4}l professional would be asked to give a boiled-down 4 Q. -- it's not in those words, it's the qualifjer
5 Hl description, and I didn*t realize that's what I was doing., 5| that trips me uwp. You will agree with me chat you didn't
&f| that I was being asked as a professional. I thought I was 6| t2ll Stephen Fox that a symptom of paranoid schizophzenis is
7 || being asked as an agquaintance of somebody he Xnew. 7 || the prominent presence of delusicns or auditory
B Q. It sounds like to me, correct me if T'm wrong, 8 || hallucinations, correer? '
gl the reasen you gave him a consarvative definition is be‘causc g A I did not say that.
10 || you ware concerned you would mislead him, cerrecc? 10 Q. And again, i{f you could just let me Einish my
11 A Not mislead. il || question? Thark you. You did net tell him that features
12 Q. That it would be misusad, correct? i 12 |l associated with paranoid schizephrenia include anxisty, d.id
13 A. Mo, I wouldn't even say misused. 13 i you?
La Q. Then why? 14 A, wor that I recall.
s . Let me think a minuts. To give him a direction 15 Q. And yuu.didn': tell hin that anger is a symptom
16| tn case' there was a family member that needed additicnal 16 || associaked with parancid schizophremia, did you?
17 {i help, that needed psychelogical help. L wanted him te 17 A ¥o.
18 [ understand that I —-- that my feeling would be that this 18 <. You didn'k tell) him aloofness is a feature?
19 [{ would be worth pursuing. 19 A No.
20 Q. Tt sounds like that's why you are telling me 20 Q. And you didn't tell him argumentativensss is a
21 || that's why vou answered the question? 2l |i feature associatad with parancid schizoephrenia?
22 A. Yes. 22 A. Yo
23 Q- Why did you answer the question conservatively, | 23 Q. I'm cocrect that you did not advise Mr. Fex
20 . i 24 [l chat an individual suffering from paranoid schizophrenia may

what was your reason?
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1] have a superior and patrenizing manner, corrsct? ¢ b3 beyond this witnass's abllity or personal knowledge

2 A, No. 2 or expercise. Also iv's speculative.

3 Q. And you dida't tell nhim that a person wha 3 Q. \;Du can answer the guastion.

4 || suffers froem paraneid schizophrenia may have eithar stileed 4 MR. WILLE: You may answer.

S or extrems intenaity in interpersonal intsractions, did you? 5 A. I guess it could be.

[ A. No, I didn’t. 5 Q. And will you agree that the definition you gavas
T Q. I'm cofrect that you didn't advise 3tephen Fox 7| is —- will you agree with me that parancid schizophrenia is
that people with schizophrenia may be predisposad to 8| a very complex mental illness?

9 Vi‘;leHCE. coryect? 8 A Definitely.

10 AL I offared no advice. 10 Q. With a very comgplex set of aymptoms that axe
i1 Q. You dign’t inform Stephen Fox that pecple with 11 || associated wikh it?

12 | =ehizophirenia may be predisposed to wvialence, correct? 4 iz % Yas, it is.

13 Al I did not. i3 Q- You agree with me you gave a wvery simple, sven
14 Q. You didn't advise Staphen Fox that peocple with 14 || oversimplified definitian of paranoid schizophrenia?

15 || sehizophrenia ganerally show little or no impalrment of 13 . Conservative defln‘i:Lnn.

1€ |} their neuropsychological or other cognitive abilities, 16 ('1'- Oversimplified, correct?

17 || correct? 17 A Yes.

ig A, No. 18 Q- When we spoke on Ffriday, I asked you several
19 Q. ¥You didn't advise Stephen Fox :zhat persons 19|l rimes if one of your concerns and one of the raasons why you
20 i| suffering from parancid schizophreniz tend To have a ; 20 [[gave a consarvacive defiaicion- was begauvae you didn't want
21 || preoccupation with one or mors dalusions, or frequent ! ‘ 21 || to mislsad Stephan Fox. And my recollection was that you
22 |t auditory halloeinaticns, correct? 22 || answered the guestion yes.
23 AL Correct. . 23 Is it your testcimony today thal you gave a
24 Q. And you didn’k adwise Stephen Pox that aone of ) 24 || =enservative definition for a reason other than your conzern
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1|| cthe following cHaracteristics ere prominent in parancid f 1 Ehat you would mizlead Stephen Fex?

2} senizephrenia, disorganized spesch? 2 A I don't like using the word "mislead, " because
3 B .P;.te you saying r_harc nene of these are? 3 || my inkent was not to mislead. My intent was just to give

1 c. Oh-hkuh . ' 43 him a very brief -- my very brief knowledge.

5 A, No, T didn't discuss any of those. H 5 Q. I'm sure you didn"t have an intention of

6 Q. You didn't advise him that disorganized or 5|} misleading him.

7 || datatonic behavior ks generally not associated with paranoid ? A- ¥or at ait.

8 || schizophraniaz g Q. And indeed, wasw’t that the resason why you gave
a9 Al I did not. 91| such a boiled-down version, becacse you didn't want to --—
10 a. Now, given that you didn't tell him any of that 10 || you recognized the poasibility of mislaading a lay person in
11 {| information, and that you sxplained to him that 11 {j giving any definicien of parancid schizophrenta?

12 || schizophrenia is a gquete, unquote, communication disordsr, i 12 A ¥o. I recognized my own limitations, too. I
13|} will you agree with me that the oversimplifiad explanation 13} had ne idez’in what context he asked me,

14 |} you gave to Stephen Fox could he misleading? 14 Q. . Do .yau-have any support for the notion that

15 a. I guess it could be. I'm not sure in what 15 || paranoid schizophren.’:.a. is essentially a :ommun"_car_.inn

16 || direction -- N 16 || dinordex?

17 Q.  Will you agree in a capital murder brial where 7 A. 1 wemldn't say essentidlly.

18 {[ the focus of 3 defense :s the symptoms of paranoid 18 Q- Qkay.

19 | schizophrantia, that giving an oversimplified versien of 13 A I don’t understand. I'm nét understanding your
20 } paranoid schizophrania where the focus of your explana:ioﬁ 26 flquestion. -

21 [ iz cn the communication ﬁ:ublams agasociated with, in your 21 a- Do you have ‘any support for your

22 [lmind, parancid schizophreaia, that the definition you gave 22 || enarscterization that psople with paranold schizophrenia

23 [fcould be misleading? ‘ t 23 || generally can't communicate with ?cher people?
24 MR. WILLE: Objection, calls for & conclusion ) 2-4 R No, they can communicate, it's just a
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1 || communtcatien, could be -~ could bs a communication preblem, i 11l senizophreniaz
2 Q. Okay. What i3 the support for your belief that 2 a. Ask Lhe question again.
J|| that is a symptom associated with parancid 5Ch1=uph‘renia? a Q. Do you agree that disorganizea speech iz not &
s & 1 guess just past experience, classroom, 4 || characreristic associated with parancid schizophrenia?
® [Sheppard Exhibik 3 was marked for 5 A, Is not a characteristic?
€ identification.} & 0. (Hodding head.}
i a- Can you taks a look at that for me and 7 A. I guess I'm not sure what disorganized speech
8 || identify it for me? B |l would be. I honestly don't know.
2 A In what way idemtify 167 B Q. Are you aware that flat or lnapprepriate
o - Just take a brief -- 10 |} affect, catatonic and disorganized behavior are aot
b A Well, it's 3 diagnostic ctool used by 11 || associated with parancid schizophrenia?
12 || esychiatrists and psychologiscs to identify discrders. . 13 a. Flat ~- I guess my feeling would be it couia
13 Q.  1've handed you what's besn macked as Sheppard ’ 131 be. :
34 ] Exnibic 3, and it hag on its cover, it says GSM-IVT 14 Q.  Will you agres with me that by representing
= A.  Correct. 15 | that peeple with paranoid schizophrenia have difficulty
16 Q- Are those excerpts of the DEM-IV? 15 [| communicating, that that statament could ba mimleading
17 A ¥es, they ars. 17 || because it could give the impression that people with
18 e- And what fsmily of disorders does the excerpt 18 || paranoid schizophrenia suffer from disorganized behavior
18 jirelate ra? 18 |} ancror speech?
20 A schizophrenis. - 20 A I don't recall ever saying difficulcy in
2L - What is the last page of Exhibic 37 21 || communicating., I simply said communication disorder. I
22 A Paranoid type- ) 22 [l don'c xnaw.
23 Q- Ckay. You will agree with me that sufferers of ‘ 213 a. Okay. Well I've gotten a coupls -- so naw it's
7% || paranoid schizophrenla shouldn't 52 on deach row? R 24 || your recollection that you advised him that paranoid
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1 MR, WILLE: Objecticn. 1 il schizophrenia was a communication disorder, corzect?
? AL I parsonally don't believe in the death ? A. Right.
3| pepalty. ‘ 3 o. Will you agree with me that to characterize
a G. I believe you testified to this en our break or || paranoid schizophcenia as 8 communications disozder could be
5| said this in our break that, in reszponss to Stephen Fox's S| misleading if, in fact, the dafinition of or symptoms
6|l quescion on the talephone, you should have advised him thar € || associated with paraneid s:hizophrenia genecally do not
7 || you were not gualified to give an answer to that gueatien, 7 || include disorganized speech?
8 || corzect? B It's rsally -- if I tell you the communication
E] A. I have a hard time with that. Qualified to 9 || disorder -— if T tell yon thak someching is communi cation
10 || give him a brief descriptien, that's what I did. 10 || disgrder, do yon agrae with me that that could ganerally be
1L . In our break, and I quote, you said, I should 11 |} interpreted as a disorder that could be asaociated with
12 || have sald I'm not qualified. Did you say thar during sur i 12 || disorganized speech?
13 || braax? 13 A Yeas, I would agres-with that.
14 AL Had I known tha purpose of the phone call, T | 14 G- And yeou will agree with me that bto desccibe
15 || would have said that. - 15 || something as a8 communication disorder could give the
18 Q. Do you };;113‘,9 sicting here today that you're 16 || impression that pers;r\s that suffer from that mental illness
17  quatified to give & definiktion of the symptomology of. i? |} are persons with disorga'nized behavior as well?
18 j| pararoid schizcphrenia? 18 A. I can't agree opn the disorganized behavior with
19 a. %o, I & not. 1% | disorganized speech.
20 Q. Will you agree with me shat you can’'t diagnose 2o q. @hat ather comsunication disgrders are chere?
21 j| a single mental illness a3 you Sit here today? 21 LE My gosh.
22 AL That's correct. 22 Q. In your opinion.
23 a- Are you aware of thes fact that disorganized . 23 A I don't Know.
24 |ispeeck is not a characteristic associated with paranoid i 24 Q. Do peopla that stutber have communicatian
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1 || discrders? i. 1 AL T don't recall that I even came aczoss tha name
2 A, No, that'sz a physiological problem. 5 2| of Bobby Sheppard.
3 Q. Okay. You don't believe that sSomeone -=- that J 3 Q. 1 guess thai's what I mean. Yoo don't reecall
4} che word "communication disorder.” based on all yosur 41|l this because you didn't read i00 pages?
5 |} professional experiencs, could be interprated as inciuding 5 A. Corzect.
& || physiological preblems, such as stattering? [ [*} Okay. Could you read that back to ms please?
7 A. I guess it could. T {The record was read.}
&8 Q. Would you take just a brief lock at that? ] o. In fact —— I justc want Lo make sure it's
81 IL'1l represent to you that iz tha trial testimony of Dr. 5 || ciear. I asked it 2 number of times, I believe, Bu: as you
10 [} Jeffray Smaldan. Have you ever reviewed that before today? 10 |} sit bhere today. it's your testimony that wou did not, review
11 || That entize binder tépresents the - h 11 ]} che trial testimony of Dr. Jeffrey Smalden, correct?
12 A. I don't recall cthat I read the entire thinq,- ' 1 12 R. I den’t recall that, no.
13 {] no. ’ 13 Q. You don't racall t?\at baczuse you didn't do ir,
14 Q. I'm sorry, I didn’t haar the answe:r. 14 || correct?
15 {Tha ret.:Drd Wwaz read.) 15 . Correct.
16 Q- Again, I'll represent to you it's over 100 16 MR. MOUL: Why don't we take a quick break,
17 {| p2ges long. s 17 pleasa?
18 A Qkay.. 18 (A recess was taken from 11:28 te L1l:32.)
19 Q. Do you believe that you would have recallesg 15 MR. MQUL: I don't have anything further.
20 || reviewing 160 pages of trial testimeny if, in fact, you had? 20 MR. WILLE: Thank you, Mr. Moul. I will be
21 A, I don't regall, 21 very brief, I'll try to be, although I'm smure you
22 Q. You have no recollection ef reviewing this? 22 heard that a few times before in your professional
23 A, Na, I'm sorry. I oo not. . 23 life.
24 Q. Again, if you had thoroughly reviewed this 100 - 74 CROSS-BXAMINAT LON
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1i{| and —- over 100 pages warth of trial testimony of Jeffrey i { .1 BY MR. WILLE:
2 [| sSmalden, do you believe you wowld have recalled reviewing 2 Q. Or. Jones —- is that all right if T call you
Jjf ik 3|} Dr. Jones?
] . If I was sent that information and told to 1 A Thar's guite all right.
5| eeview it, I reviewed it. I don't recall having been seat 5 Q. Dr. Janes, have we spoke before today?
6 (| 100 pages of testimony. I3 A No, we hawve nog,
7 Q- Okay. Have you sver reviewsd a txanscript of a 7 Q- Have you been contacted by anybody from the
B || trial court proceeding? B8 || Office of the Ohic Attorney General with refexence tc this
2 A, It's --- 9|} case?
14 Q. in your life? 1q AL Ko
i A, Hot at all. 11 Q. Wnen was the first time that you were made
12 Q. It's your racellection that you don't recall i 1z | aware as to this proceeding today?
13 )| aver xeviewing any trial -court transcript im any matter? 13 Al I guasa a phone call a coupla weeks age, three
14 A, L would not have occcasien to. 14 || weeks ago, maybe, that this was going to take plags.
13 Q. Is it safe to say that given tha Emrcrt that you 15 Q. Aside from, I take it, Mr. Moul and myself --
16 |{ have ~- it would be ;o unusual in your current professional 16 || actually, aside From Mr. Moul, have you discussed this
17 || endeavors to review a trial transcript, that had you in fact ' 17 |[macter with anyone elsea?
18 || reviewsed a trial transcript of over 100 peges of i ha:] h. Ne.
12 || psychological testimony, that you weuld recall revicwing 15 Q. Mr. Moul asked you some guestions with respect
20 || that testimony? - 20 || to some things that he had sent to you. D¢ you remember
21 A. I should, yes. TI’'ve never had that occasion in 21 || those questions?
22 {| my business. 22 A. The paperwork here, I assume?
23 Q. Okay. So ia it safe ro say that you didn‘t in . 23 Yas .
24 |} Eact zeview this trial tescimony ;:f over 140 pages? ' 24 Yes.
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. 1‘ 1|| vsed suspicious.
1 Q. To be more specific, he asked yvou if you
2] reviewsd anything before you came here today? z 2. #ould it be fair to say -- and I probabiy would
s N . fey. 3|l be 2asking you to speculate, but would it be fair to say that
4 Q. You mentioned two aFfidevits. Did you bring 4} # pewsen - a nomal layperson might, in their mind,
5| those arfidavies with you today? 3| asseciate paranociz with a perscn who felt persacuted?
5 a. ves. 6 A. T think so..
7 Q. Would you identify for the recard, please, 7 a- ¥ould it be fair to ssy that insefar as you
8|l enose affidavics? 8| indicated that parancia might indicate a person’s fealing of
3 A, Okay. 9 || persecution, that that would be samething many people would
10 MR. MOUL: Ara you going tc mark those? I B0 | know, generally?
31 think we have copiss, if you wantc. 12 WR. MOUL: Objecticom. You parmitted her to
12 ‘ MR. WILLE: i would like to idencify it for the 5,. 12 characterize what people think, even though you
13 record, what she was referring to. 13 abjected’ thet you didn't’' think she had the
i
12 Q. If I am correct, you are referring te twe 14 aualifications to do char.
15 J| affidavits. One is by yourself dated 25 August 1895, and &n s MR. WILLE: I'm asking her epinion whether a
16 | atetosvie aated 1 corober 1985 by vourself? 16 person, layperson, might asseciate parancia wich a
27 a. Oh-huh. : 17 feeling of persecution.
18 Q. Is that a fair and accurate recitaticn? 8 A T den’c hatok sa.
19 AL Yes. 19 MR. MOUL: wWe"ll state the same objection, that
20 Q. Thank you. Neow, Mr., Moul asked you some 20 she’s rot qualified £o give that opimien.
231 || questions with respect to your conversation with Mr. Pex. I 2% A T don'c =zhink chey would, I don't think they
22 | would like to agzin just ask vou to tell me-how long this 22 | would be knowledgeable encugh.
23 || conversation was, to the bast of your recollection? [ 23 e- e you recall us in the break, we were talking
24 A, Less than a minute. ) 24 |l.abouet movies, we were talking abort Citizen Kang?
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1 [« 18 About that Lime pe‘:iod, again, just tell us { 1 A. 1 wasn‘t paving any attention, I'm sorry,
2| briefly, if you could, how mach contact ~~ or could vou 2 Q. I ses. We ha‘ppened to be talking about citizen
3|} describe how xr‘\-uch contact you had with Mr. fox around the 3| Kane and I'm a big movie buff. Have you ever heard of .r,}m
4li time of this conversacion? ¢ || Taine Matiny?
5 A I had not had any persoenal coatact. 5 A. I'va heard of that, yes.
& Q. So, again, I'm reiterating somewhat what was 6 0. Would it be fair to say that Captain Queag in
7§ said on direct, but you would then say that ke was an 7 that movie wazs considered to be a paranoid personality?
8 || acquaintancea, but an acquaintance you very seldom had B MR. MOUL: Objection.
.9 contact with? @ AL I disn’t seo the movie.
19 . Very seldom, right. 10 Q. Okay, I will iecave that alone. Now, did mMt.
11 Q. Now, again, du:ing- this cenversation, did. Mr, 11 || Fex give you any indication at all of any facts or
1z || Fox tell you in any way why he desired this information? { 12 || cizcumstances which might have prompked his question?
13 A, Het 2t all. 13 AL Absalutely none.
14 G. Now, Mr. Moul azked you some guestions about 14 Q. How, Mr, ttoul asked some gquastions aboyt --
15 || parancia and so forth. Do you recall rthose questions? 15 || asked you te glve your opiricn as ta whethar something was
16 A Yes. 15 || misleading. Da you remamber those guestions?
17 Q. And youa said to the effect —- teli me if f'm 17 AL Uh-huhb,
18 || wrong -- but you said to the effect that perhaps you 18 Q. Did Mr. Fox give you any indication at all
19 || described paranoia as a persen perhaps having suspicion er 15| what, if any, other information he may have been given with
20 || being suspicicus of others, is that a fair statementg? 20 |l reapect to the guestion ha asked?
21 MR. MOUL: Ohject.' Misstates prioy testimony. 21 A, Not at all.
22 Q. You may answer the gquestion. 22 c;. 5S¢ you would have no way of knowing whecher, in
23 A, I don't think I used khe word suspicious. T 1 23 || Eace, what you said was consistent or inconsistent with
24 || said feelings of persecution possibly. Perhaps -- I perhaps i 24 || anyzhing else --
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3 A, Correct. 1 CERTIFICATE
z Q. ~- kthat he was told? 2 |{ STATE OF CHIO
3 A. Carrect. 3| coomre oF cucimonr L
L] Q. S0 would it be fair te say then that it's q I, Linda &. Mullen, RMR, the undersigned, a duly
5| wertainly possible that if orher information was given ta 5|l gqualified and commissiconed notary public within and for the
8§} bim which was consistent with what you said, cte that esxtenc 6|l state aof Ohic, do hergby certify that hafore the giving of
7|| yeur information would not be misleading? Wouldn't that be 7 || her aforesaid depesition, HELEN B. JONES, PFh.D. was by me
‘ B fair to say? . B |l First duly sworn to depose the truth, the whole kruth and
EX | MS. PERRY: Objection, calls for spsculation. % || nothing but the truth; that the faregoing is the deposition
10 And the witness is not qualified Lo give the answer, R 1C [f given at said time and place by' HELEN B. JONES, Ph.D.; that
11 B3 Mr. Wille alrsady pointed out. V 11 |} said deposition was teken in all respects pursuant ta
! 12 2. You may answer. § 12 || stipulations of couns hereinbefore set farth: that I am
13 .i\. My intent was not t:;: miglead him. 13' neither a relative of noc .amplayee of any of thair counsel,
14 Q. Now, Mr. Moul asked you some questions with 14 [} and have no interest whatevar in the result of the action.
15} respect to -- or at least one guestion with respect to a 15 IN WITNESS WHEREOF, I hereunts set my hand and
16| referance to a capital proceeding. Do you recall that? 16 [|efficial seal of office at Cincinnati, Ohio, this _Zﬁ day
17 A. Yaah, I recall it, 17 lor . 2001.
18 Q. An-cl he asked you some guestions abont reading a 18
12 |} trial transcript. Do you recall that? 19 " +
g : St S Wi,
. ] L
21 [+ 3 Again, bhas anybody contacted you -- aside from 21
. My commiszion expiras: Linda S. Mullen, RME'
2Z |{Mr. Moul, has anyone contacted you about this particular 22 || occtober 13, 2003. Notary Public - State of Ohio
23 i matcex? 23
t 2afl’ A. Mot at all. ( 24
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l—. 1 Q. By the way, do you recall what time frame Mr.

2 )| Sheppard's trial was?
3 A I have no idea. I did not even knsw it was
] going on,
5 Q. From the time of yaur conversation with Mr. Fox
& il wncil this particular matter, did anyone contaer you about

7| chiz case, astde from Mr. Maul?

B A. Well, 3just the affidavits that we referred to

[}

previously.
10 . Right. Aside from that?
1t A No, no.

I iz MR. WILLE: That's all the questions I hava,
13 thank you.
14 MR. MOUL: Norhing further.
15
16
17
18

12

20
21 . L

E DEEOSITION CONCLUDED AT 11:49 A.M.
2z - - - ’
23

24
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; gectally unpupeschul and fom organized behuvior s s motvared y delusional My ulinstrly eopos t oy e irlivideal g8 ~gracomty i LA

beilcts, Similurly, 8 fw jnstintes of xadess, angry. o agieated beluvior shouk! not be == wradely dipping sy,
i e 10 be evidence of Schi esgrecially if Oy s undersaahable. -

Catncanic moer betuvice (Critsrion A%) inchade  marked decrtass In reaciviny 1o Sebiypes and Course Specifiers

the envirmorment, somedmes reaching an sxweme degree of complere wrwarensa
{catatanis separ), P st [

i rect “.a.w s mmmmaf;pummmypnrsmmmdm, glotun: that oceasioned the.
tha it of in

Mot fecent evaluation oragdmiaan o clfnical ézre ang may herefore cha,

Sreparatc ies and crtirts ure provided fur eaeh of the follondrys mbcyp:i:mm‘me-
2530 Paranaid Type (ow p, 287)
29510 Disargankied Type (we p, 247}

Arcmpy to b i N

o hizame patures
and unwimubied excessive Mmook Aetvity (Catatonic sxekemem), Akhough catatpnls
i been with Schigophoemia, the clinician shauld kecp i mind
rhat catbaic symptoms are neqspecific ared may occur in other metal disorders G
I Mood Disorden With Catonic Feztures, P 3823, it praeral merlienl condifions (e
I Causionic Risorder Dure toa Genert! Madiesl Condition, p. 169, and Mediotion-Tnelueed
tnd
l
i

Diuorcars (sae o Paski 736,

The negative sympiams of Schixophrenia {Criterdon ASY sccoun: for 8 subenntial
degrer of the moridity auociied with the tisorder. Thiwe negarive Sy mpOm—
szncnwe“A alogix, a0 vesticind i irs thi duBinicion of Schizophesnls:
oxht eative Sympeams (4, anbedonia} 36e noled in the ~Assockzred Feamres ard
Disorders™ yevion below, Affective flunz=ning is =4peially comnon and is chamaerinsd
By the persen's face appearing immobile and unresponstee. sich poor epe contmer and
mduced body language Altiaugh & person et affective lattaning ray smile and Wt

1 P o]

The fullowing specificrs may be wied o indiexs ihe chorcrertsti ]
n = il teHatic
:mpmmcfﬁchmgh::nh aver sk, These specifiers @10 be applicd only :ﬁ:u;:b:.n:
t yar het ehipued singe dht frilizl anwer of setive-phasy srmprums. Daring this Inifk)
Syear pered, o eourse spacifuers ¢an b given.

y lth Itecegisod, ; This " N
Episodis rd when
the ceuns b charadertzed hy spisnds i whiich Ciiterion A for Schisepheents |
met und thete sre ciniclly stgniticeat neidul Symproms herwr: the epr::uj

up occsionally. his ar her range of wmo ,_ it dearly masc With Prominemt Negative ellee] i
aF the time. 1t may be usebul i ohserne gk persen Mg with pees (o dotamine NYTIPIINA e present auriﬂgf::‘;-::u,?n Iﬁ‘o‘; ¥ promineni augarive
. i whetheraffective fameoing is sufficicntly prrsiaent 1o most de crirerion. Alagia | poveay P
H of speth) @ awnifested by beicf, lavonic, ampry replles. The indivices) aokh alsgtk

514 728 35Te F.oEssly
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Episedic With Ne Iaterepisode Resid)
when i i )
phrenis & it wod here are 50 G
the episcdes.
Contistuons, This speaficr applies whea cha
A urg et throughout 2l for max) of the course. With Prominent
vmp! can be atiled i orngative sy abwo iR,
Single Episade In Partinl Rernission. This specifizr upplicy waen dieee has
thcent o sinple cpisode ia which Criterlon A fir Schizophneais is me: sl some
slinically sigribicant residual symptoms comsin, Wish Prominent Nogatve
ded 1 th Juaz inclucle i neRative

G i reflecied In deonased Dusney sad
inpress 1 Sk 3
s

ta huve 3 dimineiion of ikoug:
frawiuctivicey of speech, This mest be diffeentiated frow an un z
Wiz Judgment thas may require sheentian over fune adint \’JI‘\F'.‘! of I.-mu
avolilin iy charscesdzed Gy an fnahilicy to indiate and persist in grd-gwece; ativities
The person nuy it for long pedods af tire 1nd showy imle inwrest 5 prRicmaong in
wark o socil ucudvitier. )
Altheugh quit ubiquimus in Schizophreait. Degadve 5y are difficult to
\ralie Tecpyse they accur O 2 conlnuum witlh AOMBIty, re ncns;_lfclﬁc. ard gy
b due @1 varisty of oher fackors {e.y., 15 3 cansquenes of posigve symprans.
medication side afeds, 8 Mood Discrdsr, envimameanial understimuladon. or demol
Bosja$ ivclarion of Impaverished specch iy hot ke baest mnc:wcx: of a5
ntive joms if they ocowr 25 3 CORSEqUENcE OF 3 PUSIVE SymEiam (.8, o
ﬁn&ﬂ ‘I:\‘:ion ar .grumhnm hatlucktion). For oxample, the b:hum:f of an
ndividiel eches has the detusionat bellef ifat he will be in danges i he leases his coom
er talks to anyons may mémic alopia and avolidon. Neumheplic me_endnns oiten

produce SxUTpY! Insely rescmble avolidon,

appes

beud P

¥y
sympiams.
Single Eplsade [n Fall Remisgion, This specifier spplies svien Mers b boon
o single episode in which Critesion A fur Sthizophreniy has heen mat and ao
cliniezily sigrificant residunl symprorrs reom
Other or Uzspecified Panern. This spes
ified course panem hus heen presem,

Rt is usad I

reslier Or an caypee.

side effects ih e &
The distnctian berwvean tue negative sympions and medicidon side effems dupends
an clieu! judgrment concming the scverity of negalive SYMEIOITS, [Iuﬁ:umreAmdrr)pu
: of neuraleptic mediczton. the effzers of tisags adfusment. dad the crr:cl.:r:r anficha-
inargie medications, Thu difficult dist] ] p
sympiams may be informed by the other secompanying IPIOms t are pr‘_‘»:nl'.lr‘.ﬁ)
e Facx that Individuals with symproms of deprassion wpicsily expedency un inicoze
painful affen, whereas thase with pl have u dimi i of
affect. Fimally, chranic i ion ar 4 nuay sesult in
leamed apathy and avolidon. In esabiisting the presence of nepgalve sympoies.
peshaps the best test is their persisunce fara comsiderable period of tie despite cifors
diceried ap i h of the patential 4 ibet abeva. [r has heen suggaesred
shae enduring negative synpoms be ntfitered 70 25 ~defich symptoms.
Caiterian & for Schizophreria requims that at leost two of the e ltems be peesent

Recording Procedures

The diapnestic cade for Schizopirenis is seleried tased! on the sppeoprire sphrype:
20530 for Parancid Type. 293,10 for Disarganined Type. 205,29 For Cabilonic Type,
29520 for Undiffiereniiand Type. and 209.66 for Rusleual Type, Theme L
crxden available for he wume mpecifiens, In recarding th nune of the dhurder, the
xpecifien are nored afeer the appropdate subheme {eg, 39530 Schzopivenn,
Pumnaid Type, Episodic itk Inerepisadc: Reidual Symploms, With Pronsinens Nega-
fives Sympanina),

Associated Features and Disorders

comcunendy for wuch of ar kast 1 momh, Hawv if defusions are bizame o

haluginacions invelve “valcex commanting’ o Vaices fanwersing,” ien e e Associsted plive fomures and mental disorders. The mitvtial whi

ol only one item s cequined, The prasnce of dis rmiadvely severe conswlltion af siges Seh breentz iy display b et te, smiling. kughing, ur 4 sy Pl
v Ruations it whidy te sxpression in e wheenee of an apprapriane stivtales), which i one of the dui

and symproms it nefered 0 s e T phae” ke those .
response B peranment, Coinerinn A Sia
id

of the Msawraanized Tvpe. Aniedonia tc comoon and is ma:
af intere o pleasure. Dysohork mes! may Gk the e

aciee-phase symptoms remil withia 1 imcnsh
still he eensidersd m have besn me iF Ve (inician judges Gt the anatons wa
Tavt puensisted Far & month in the shserce of clfecive tetment. 15 $hildza, eval
e Zhupacteristic ssmpeams shoukd inglyde due o 3

! t il 5. Foresamale.
X Gt

ity ¢ Topvnunicztion Disuedr sl
v the deneey of dsanoin

ey b sk s P
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episake thal i consumeal withy duwe getive-plesge sypfsoms o Schizhphnont, sl
smpigms must be present for o subspuaral portiog of e Rl duntion of 1y
disurmve, snd dodudors o hallucinalons mns b presen firae foee 2 wooks in the
- abvsey of prominemt ftowd Aymptss In sttt mnood spmptams in Sdlophiens
wither have 3 dustion that is hidef in seluion ke the o) durdon oF te Q.
swacue oty duriag the prudres of resbdual pliases, o i nol i @l eriteria o
Msand gprisoe, When tmoaxd syimprons IIIJL At Fulk ;‘ﬁam far 1 mood episod my
ficancy, 2 afditionl
i oy Bipokar Disonder Nor
(‘.n:uuu: Typee, may b diffede pe
hingaish frumn & Moodesmd:r‘Whh Catatonic Featurcs.
Ry gefiniti RiFurs fe on i b
wf l.|||r.mu|l. Schizphreniy invoives te prescno: u1’ syrapktmes {nzluding rlmdrmmlur
rusddual symproms foe at bt & monh, wheress the il dursios of spmptoms in
Sehibrphreaifurm Diwrder moest be ot bast b omonth b less than & mondis,
Sehrophseoiform. Disorder ali> doum noe neguing 3 dedtine In- Rinctonlag, Bricf
Disordar it defined by the peesaw of dolusions, hullucinations, disorga-
nizzel spuech, nr groxdy disonginized e eaunaic hehuvior laing foe s et § diy hue
Fort Tiomn Gn 1 mesti
The differential disgmosis huwvsen Schizophrenly znd Dehisionat Disordes sy
o th patan: ul'xhu deludons (nonbizae in Dehn.iuml Disree) angd :he nheence nf
other P of T
spench os brhavior, or prminent negaiive svmpmms). Dihusionad Bisorder x parico-
lardy difficuk 1 diffetencire from rhn Puranaid Type of srhfmph:zm hedinase this

O] BGlagaostic criteria for Sebizophrenta (cortinued)

euridon s heen il relative 10 the dumstion of e wibi: ané resdaat
pusiods. .

§ suwetiveed comdi " The dhotntne is nor
due 1 the dins plysictopiol efons of o subsiinee teg. @ dug of
e, 3 medieaiivnd o 3 gemerl madical anditian.,

[ A Ferveisive Dereitp f Digoreler: W 1w i 2 hiveney
o Autistk !)M:rdu' wr another Pervusive Developments| Disorder, the
aeklitional diogmosk of Schlzophneni s made anty if prominent dehs.
ot o Bolluclnmiims wo abe fretent T st lowt 3 mands Lor ko i
successfolly el

Classifleation of bugitudinal cowrst {Gan be 3pplied only after at least | yeaz has
elapsed since the Inttfal onget of acuive-phase symptoms).
Egdsodic Witk Intergplsade Rrsidual Symploms {epiuades dic dufinst
hy the rmzqgm:eof;:mmimml pRychotic sympramsk: als gectfy i
Epllnd:: ‘With Na lﬂwﬂ!ﬁﬂ !ﬂldn:li Sympmms
hout the

psycha am present
pen'ud of =humlien); ufn m{f; if wi:h Promineat Negative

subitype e Bot incluile promi hehaviar, o flar Symproms
o inappropriace affect and & often mhmd with less dectine In funalloning than is Single Eplzode 1 Partia) Remission; alio spectfi' (Wit Prominent
ehammeresric of the athur subypes of S When poory il Ranction Nagative Symnptowes.
ing is present in Delusional Disorder, tf arises diectly Som the detusions} beliels Sicgic Epleode In Full Remission.
themselves. Other or Unapecified Patram.
A diagnads of Frychotic Disorder Not Otherwise Specified muy he made IF
insuffici=at infarmadan i available ©o chocse between Schizophrenis und othus Py
chaolie Disonders (¢.8., Schizeuffetive Disordert or to detormine whether the prewenting -
spmploms are subsance [nduced os are the nult of 3 geneml medics] candidan. Such Schizopk ia Subtypes

uncemuruv -] pammm:lyhkx.-ly 2 agTur wady in e wuns: of the disorder.

Although dors (8., Auriaic
Dlisopder) shure dissusbarices in hnﬁuasu. affext, and interpersanal relaredness, ey an
b distinguiahed in 0 noember of says. Penasive Developmental Disonlens dre charme-
sersticnlly recognized during Infancy oc eary chiluhand (usuly befor: age 3 year),
wheres such ety arcet by mare in Schizophrenls. Morcover, i Pinaxive Developricaral
Disorders. ther & an shseace of promicend dislidlons and halhudnoteas more
proacunced .Ibnl)ﬂn:ll:l:l.'.i in affecy; and spcnh chat is .uwnl or mrum:ll amd chant‘-

The suhoypes of Schizaphrenta ane defined by the predominist symplemutology ot U
Lme of svaluadan. Although the proganalc and tnaxmunt implicatons of the Aubtypes
are viriabig, the Pamncid and Disorganizsd Types rened to bae thee Lewit wd mos savere,
raspoctively, The diagneals of 2 perieular subtype is bused on the dlinical pleture that
wcrosianed e mest recent evaluzdon o admizsion 1o clinical care snd muy thonsfor:
chanpe over Hme. Mot infreuently, the presenrasinn moy instude symgoms that dee
shammedstic of monr: dun one subtyps. The chalce wmoog sihtypet depencls nn rhe

terizes] hy it proxody. S A N
following algorithn: Caaronls Tops is addigned Shenevir pramioent ctanle snp-

d:v:lop n ind.mhu:l\ ni:rh a Pcrmam: ‘nw:hpnmmni Dmr_dvr 2 diagmuaus &f resms are paresent tregendlens of e presence of other smproma: Dborganized Type i
ftha ¥ duitic Disorder axdfignl whensver disorgantzed speech and behuvice aml fla of insppropriace uffiet

are prominent {upkes Camwnic Type i also predenck Pacnait Type & asdgied

dip
or wndther P:mmv‘ Developmental Disoder oaly if prowlnent tolcinodons or
whgmg there i 1 pmonmmrlan with defusions or frequent halluvnatons are

delusinns have been proscat for 4§ keaxa mnnm :hnldl:md-omﬂ Schieapheenta must

e df ished] Frarn childh - 5 ing disorgaalzed spoeck [»2 Type is praserist, Undiffersatited Type
ffram 1 C IDunn!=ﬂ and disers hehaviar fmm Anendon-Defici ts 5 residusl m deseribing presencations thor inchul: prominent adive-plnse
Hyperacriviry Disardar).
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eemncic ideation, magical Ginkine 002
_,mu.w- speech} wit and cuny P preceded
sdu,uq«pnl Schxzn.d. o Parancid Persaafiry Disorder. Ap xiftien; digross
s upprap when e semg are sev#re vaotnlt 16 satlsfy

The preexising Petsoraliey Disordes nzy be noved on Agis

n pareniiens leg. Sontsoryoal Persanaliny Disarder

aFnpaLEms Al Mesing cileny far the Canagn
fur presenudons & -Mhu:‘\ i

A timengitn) diemative o e gadivora! )izopheni ol w desabed io
Appendix 8 Gsar 7103 Tl sugpested Wimendons s iy prydionic ¢imension, tie
disutganizetl dimension, wnd e ngalive dingsion

I Falowied Wy
chrenmebicl

295.30 Parancid Type

Tl casemilal Reature of the Pamnotd Type of Schizaphrenia i the prownie of grominen:
vrhusions of audireny hallactratans i the contexs of a relative pressncaian of cogpitive
Functivning and affect Terracteristic of the Di it Ctatonic Types
fett Uborganized speech, fat or inepproarune sffec, racmnic ar Jisongnized
Irehavicw) are not praminent. Delusions are rypiclly perssauary or grandicse, or harh,
but delusions with uther hemes {o.g., jealousy. religiosin, o sanetiziion) nay sl
oveur. The dekisions may b mukiple, bue are usually umzinized aroond 2 cohersne
heme, Rullucinagions are alo repleyBy redated 10 the conreat of the delugional theme,
Amtoviifet] features Include aasiedy, anger. aloofnuss, and srgumentativesey, The
Individual may have 4 supuriorand pamonizing Manecr and sither 2 stilied, formal quulicy
ur extreme inteniry in fuerpersonal incocions. The penescutory themes may pedis-
poser b ingividual w suicidal Dehavior, sad the combination f perircutons and
prondine delusions with sngur may predispose the individual o vivlence, Onsec ionds
1o be inter in Hfe than the otber typus of Schizophrenly, and the distinguldving
rh-lmd:r-mu may be mote stable aver gme, These individuals uaually show |igle or nu
paimment on asurapsye hological er uher cognidve wing. Same cvidunes MIRRes
that the frognosis far the Pumrokl Type iy | b consiterably herter han for i ouvar
Ivpes of $ i, paiquiarly with neg £ iwminat 106l Capaaci
for indupendans tiving,

'3 Diagnostic criteria for Schizophrenia .

A Chardciengicsymame  Twe (or tmone) of the foliosuns, cacl present
for & signthesne pordon of tme during & 1-menth period {or less iF
sucoisfully reated);

(1) delusians

() hatlucinations

(3 disorganized speech (g, [rdquent dersimant of incoherence)
4 () geossly disgrginizad ar cumonic Behavior
© (51 negarive symptomy, ie., affecive famaing, alopiz. ar avlltion

wone Only ane Critrion A sympusn is requinid i dehwions dre bz or
hailucination £nn of 1 volce kezmng Up 3 UNOIAE COnMENSY 60 di
pemcn's behavior or thoughts, e fen o o Wik camvrsing it cich
ocher.

SoeizFoccupanivnal disfupetion: For o significant poiien aof whe ame
singe the onset of the distorbarce, one or MOPE MUKIT JnCas of
functionmz such ac work, intepersanal relatnes. or self-ore are
uarkedly belaw the vl achisved prorio e enss: (nrwhm the anset
& in childhewsd e adoleseenes, filuse @0 achiovt sspece Jevel of
inwrperaanl, acudanic, o aecunationai schicvsmenart,

5

Dusution: Cantinenus sians of the disudware perist for o st T Dlagnostie eriteria for'295,36 Parancid Type |
O manihs. Thix benonly perid s nclude az iast 1 mand of
symptoars (o o if auceoiully el than mest Criterinn 3 G,
sceite Avmploms) and may o criods of pradrassl ur
msichal preans, [iuring iheme prisdt wclual periods, die

n

A Progeunuiom with ane 0 mone Setuvinns o ireqeent auditry i

hallucinetions,

E A vpe of Sehizpphecin in which the folbing edfers ane nien
|
'
'
'

. Xang F the il
at gt deh
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280 Schizophrenia and Other Psychotic Disorders

abnomndites (cg. gimadag. posteing. ndd rmu]ls:r: o >
bebayior ane i fwent. The life v of inedi i
i shorer thua thar of the generat populaton for 2 vadeny of ceasons. Suikide is an
Irreporizat Factor, Beouie: upproslmeiely 109 of individuols with Schizophrenka cenmin
suickle. Risk foctors for sicide inchudc being male, sge under 30 yeum, depressive
Aypioms, unempleytent, and ceoont hospital dischurge. Ther is conflicting evidenre
with m;:lnd 9 whehey the rrequun,v &f violenr s i5 geeurer a1 e geneml
vidiny Wwith 31 Retared Glsordess linchuling Nivagne Depen-
Jenee is cumition, &chlzorypa! Schizalel, wr Parnokt Personalin: Distrsher oy some-
thewes prevede the ot of Schizophreaf, Whether chese l‘rmuuhiy Disordyrs gre

snply p L1t Sehiznph or whesher thay P earivr disrehor
s net elrar,
T | ¥ Brdings. Na findings heve heen (deallfied dhar

are diagnostic ¢f Schiznphienla. However, # vty of lsbormtory findings have heen
nuted to be abpammal in proups of Iclivideals eith Schizophrenta celalive 10 cormril
subjects, Strucimrt abnonmelitics in the brzir huve consteaty beed demonsmied in
inclviduals ovith Sch.izq:hn-nn =4 3 getps e st comman sl sbrormiiies
Iwfode 1l in the COMEX. A Yuricty
of other :bmrrmluhs l':l"! atso been nok.wi wsing sttueturtt imoging techniques feg.,
decrzased temponal und hippocampal sz, incresed slze of the basl ganglin, tecresed
coyvhesd staeh Fuscional imaging techriques have indicated Uit some individusls may
lmve abmomal cepsbral b(vnd!hm Br phawu utllizatian In apecific hrain rgions (e,
} cortesd oy show 1ge of dysfunc-

[ (eg, difficuly in :}mnpnu Tasponse set, farue.lng nrzemlnn. fannul.ulqg ;hsmc:
mﬂp:ﬂ Neuraphysialogleal findings (neludi o sk

in ey= tmekdng. of Impainnents fo sensory gutlng. Abssrmsl kbomiary Findings may
2jse Ber potedd rs elther 2 complicition of Schizaphrenis or of #5 eatmoar. Some
cdivicdaly with Schizophyenis dink ercessive amounts of Auid C“sater inextootioa™
and deveiop thacrmalitie i urlhe specific gravly or eleairolyte Imbalances, Elevated
creadoe phosphokinase (CPK) may result from Neumleptis Malignane Syndrome (i
PR

& physical ipation Sod 03 gesreral medieal conditions.

dividuals with. ar physically andoard and may display
nearslogical “sok signs,” such a4 left/rigi confusion, paor coandiastion. at mireriag,
Saehe ralnor physic) aemaliss (e.g,, highly arched polite, aamowe o widesact wyus or
shiz malformations of ¢he ears} may he mon common amang indlvidusli with
Schizophrenia, Perhaps the Mok <ommon axsociated physicsl fndings 2re motar
:hnerma.lma, Mese nr’lhue nn: hLeN i he releed @ side effocty from rreatment with
thae are secondary © aowmieptic
mmem Inchids Mowrolepc:! E.ndu:gd Tartlive Dyskimesia (e p. 747). Neurnkeptic-
Teduced Paskinsonism {sex p, 73E). Neurcleptie-Incucset Acue ASeahisl (s p. 794).
Neumlepticdnducsd Acure Dyamnh :.seep ?12) ang Mml».-pur Maligmant Spadromi
(s p. T39) motor 1 thosy that may be induerd
by neuroleptics (e.2, sniffing. tongue clucking. xmnﬂng) haid broen dessoribed in'the
preneurnlegtic era and are slko sill olscrved; aithough they mav be dificuls o
deingulsh from neuroleptic effects Orher phynical Andings muy be related 1o Fequendy
assoriated disorders. For emample, bucouse Nicotine, Dependence i sa cammon in

FEB-g2-2vl 1118
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282 Schlzophrcnia and Other Psychetic Disorder

anw) definiion. Hespitaldesad sudics suggest 3 highet fe of Sehizophrenis ia males,
wheres commanin-hased soreys e mishe susgesoed an el ses Gee, Brooader
deftniions ol icoplingiy with repeec he bounda e Dlsunters wil vicid
 Dipelaer fesmrlee-uimia by raaciey chis thee achatively Schiropiirenia waed
in this ML

Prepalence
There is visrialalia: i e reported r-n:uk.mr of Schizophaenis h.uu.u: uitfierent stidics
WiTerear nwcthnscy vl % hutal X YOS

wliric ur heawphal) and diflicrunt definituas ol Sclizophiunia framen oo b,
erivriom-lrsal vorus vEnicall. Esinues of prralnoe Rave mnead S 0,29 0 2.0
vt ey Rirge stsdies, Prevalenve ries une sinilas throwghout the wisrld, Dt prickets
uf Inun pn.vulem'v: v heets repuatet] in sumz specific ars “Tahing oll thewe e
of | , the life of s i sy st
1o b lictween 0, 9% ad 3. Becu heeals enuli 2 el Ay
are consierably hewer tun provakone: rsns o une wstimated 0 her pproinmarely
1 per 10,000 pet year.

Courss
The mediun age 5t anse for th ot pychotle episade of Schizophrenia is In the warly
1 mid-203 For men und in the kate 202 for wamen, The anget may be s or invidions,
hut the mijoricy of Indivicualy display some rype of prodzamal phase munifsned hy the
slow znd grthnl development of 2 varey rJF #lgns and sympioms ey, mcml
writhdrawal, lows of intensit in sthool or wark, in hygiene and g
‘wragsd bsthaviar, swthuess of anges), Family members may find i bd’m!wdirﬂwl:
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versely. incivichals Whh 3 hater onser gre moa oftien female, have lexs evidence of

Attt bexin ah oF CopRigie and display 1 beaor deae,
Mozt surdies of ourie any ouoome in Schizephmnis ugpes that e cousc muy
he variable, with some iadividuals diplaying £xa sons and ¥ whurss

wthers remain chromesliv il Becawsy of varabiliy e defitition and ascerzinmen, an
Frouaue sumnary of the fungHeamn pucome of Schizophrania is nat possible, Comple
wefissing {iee. o Fenurn (o @l pronuovbil Rencicaingt) i prolably not sonannn in dis
disarder, OF dirse whtrreraainidl, mme:ppe;rmh:vrnmhuv:lymm:mm winenens
b § i - Earlyin the iffvens,
negarive i may he i pelmarlly a5 peodramal frasines
Subsequanty, pasitive sYmpioms sppeir Because thewe Povitivi AMPLONS Ire [t
ularly aprinslve to seaement. tey typicully diminih, butin many individaals, pegtive
symptoms perist Detveen cplbsodes of pasitive symploma. Thens 14 some suggesion
et pegative = wh ) " P P h
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Jdwus ther msy appear g be delusional in pac culrurs (e, sorceny and witchoruhd my
e cammonly held in gnother In seme culfuss, visos or actiton hulluciratlons wvith
a refigious cunient moy be 3 nommat pare of religious experience Le.g.. seeing D Visgin
Miry or hearing God's valee). In sddidan, the amsessmen: of disorgunized spaach may
b mude dilfkull by linmuise variarion in suemtive sordes aross cultures thag afferts the
| Form of verbal presentution. The sssessment of affeut requires seoslviy @
differences in siyles of cmneloan) expression, ey cenuach wod body languags, which
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il 5¢ da in the Ui but i Y
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1 INDEZX - WFEE T THE COURT: We're ready to resume
2 PAGE l 09318 21 in case C-1-2000-423, Bobby Sheppard versus
1 . ol6s7 3 | Margaret Bagley, I see Mr. Sheppard is not in
‘ 4| NITNESS: HELEN JQEES 00 3 | che nq"u):t:oom.. T presume ¥r, Sheppard iz in the
‘\. 5| crRos&-ExAMINATION 09:13:06 5§ | hujiding. Heva you =een your cllenk?
l 5] BY MR, MODL:... Ce.. 181 03115:11 g MS. PERRY: I have seen the
} 7 | CROSS-EXAMINATION 891912 7 | gprrections officer, but net Mx, Sheppard.
; 8| BY MR. WILLB:,....... it assaers. 198 i35 g THE COUORT: ARll yright. We will
g 13.15:38 9 | find Mr. Sheppard and we'll resume when we get
10| WITHESS: ADELE SHANK o9n%i2s 318 { him bhere, Thank you. We're in racess.
11| DIREQT EXAMINATION ' 05:15:48 3_17 {Thereupon, & recess was taken.j
12| BY MS. PERRY:................ ceee. 203 srds 12 THE GOURT: You may =all your next
13 | CROSS-EXAMINATION om3%3 131 witness.
1¢| BY MA. WILLE:,,........... feeeene. 242 oIS 14 MR. MOUL: Helen Jomes.
15 UR:35:5 1E EELEN JONES
1s p5:35:50 1 g vf lawful age, Witness hereln, having been first
17 9937007 17 | duly cautioned and Aworn, was examined and said
18 08:37007 18 | ax follows: 7
19 03:37:07 19 THE COURT: Ma'am, would vyou state
20 08:27:08 20 | your £wll mame and spell yocur last name for the
21 03:27:11 21 | record? i
z2 09:37:12 23 THE WITRESS: Helen B. Jones,
23 0 23 | J-0-N-EB-8.
24 93:37:26 34 JHE COUAT: Your witnass. slr.
25 03:37116 75 CROSS-EXAMINATION
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3728 1 | BY MR. MODL: 05:38:31 3 a. Priocr to retiring -- yeu said -you
LR Q. Ma. Jones, I underastand vou just P9 7t retired. Prior ta retiring, what was your
0:31:8 5 | got hack from Burope, is that xight? 35 3| ocenpationt
opan g A ¥idnight last right. AL | A Twenty-six years in education; and
wann g o. Thank you for coming. I apolagize W93 3| after ¥ completed my Fh.D.. I evantually moved
8335 g | for the little slegep I*'m sure you're operat.ing "’=35‘_“ §| into more industrial type conmsulting.
9313 7 [ on. Do you know who Stephen Fox is? a7 Q. And for the last 15 years prier to
wams g A, vag. 0:354E g ratiring, with whom did vou work?
09:3%:33 g G In fact, did you sell yonr house -- peiasst g A, I'm gelfi-employed.
08:37:37 1 A BEe was & tenant first and then when wisE 10 @. Whar wae the name of your company?
09:3%:3 11 | T moved out. he wanted to buy the housa. Faanst 11 A H. B. Jones E Asmaciates.
13742 12 Q. Can you tell the Court a little faInEe 12 Q. And what kind of work did you do?
e9:37:84 13 [ sahout yeur educational background, really, just . 3 13 L Variety of thinge; I did
05127048 1 se’caudary education, higher education? p:40:00 14 | outplacemant counseling, I did psychological
b9:a7:5L 15 A Okay. Bachelor of Science from 09:80:02 15 | testing for individuals within corporations, I
083755 16 | Ohio Stete Unlversity. a master of education 04008 15[ did team building seminars, T did a human
0939800 17 | from Wittenberg mnd a Ph.D. £rom Ohio State. am40:82 17 | resources audit for a company and cutplacement
0930105 1 g a. And the Bachelor of Science, is 94013 18 1 cpunseling, ran an education program for Proctor
waser 18 | chat in education? P88 19 | & Gamble when they needed outplacement work.
a9:28:05 g A. Yes, it is. 13:40:20 20 Q. You were basically a buman
03:38:08 01 Q. And the Ph.D. from Q80, is that in M0 21§ resources commuliant, correcc?
05381 272 | education as wall? st 52 A Yes.
02001t 33 A. Ib's 4in the arts and eclences ! 09435 23 a. You worksd with busineases?
03:39:15 24 dgf‘mrt.ment:. 4e:40:28 24 A. Yes, T did, and organizationsa,
sssEn g5 4. Apd can you describe for the Court fada 25 -3 Focusing primarily om developing
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08341 | | yhat your areas of foocus were in the Ph.D. P9 1) interpersonal skills?
e  9 | program? 03037 g A, And team building, those types aof
0e:3ma 3 A. Counseling, individual counsalieg, freeas 3] things.
9,38:33 4 | group counseling, group therapy, I did a 1ot of G d0:46 g a- Am I gorrect that at no time in tha
o817 5 | work 4in statistics, resesarch. ®and 51 last 25 years has any of your job
0388 g Q. T thirk you jusc tescified chat g8l g [ responsibilities ineluded the diagaosis of
o:30:52 7 | your Ph.D, was in arts and sciences. It fsnss 7 | menwal illness?
033885 g | setually is from the Department of Education, is faretzss 8 a. T have never been a licenseq
93051 9 | that right? 09438 g | psychologist or ever advertised myself as an
w1 a. Yas, G0l 10 | ewxpart in that field, you're corzract.
bsamEs 19 Q. What is your current occupation? B9:6l:05 37 Q. But, again. in addition to not
083901 33 A I'm vakired ac of lant year. 99r¢1:87 12 | advertising yourself or holding yourself syt as
osame0s 13 a. You duo aot have a Ph.D. in M08 13 | an expert, at Do time during the last 25 years
o239 14 [ peychology, is that righez Wil 14 | have your job respomsibilities inciuded the
03,33:00 15 A. I'm neokt a licensed psycholeglst. BSHL: 16 | diasgnosis of mental illness, ia that correct?
osawle 316 | corrast. it 16 A Gorrect. )
s 17 Q. Not enly are you not a licensed R Y 0. 5o the record is clear. as you sit
o291 38 | psychologist, you don't have a Ph.D. in 9nial 18 | here today, vou don't believe that you'ra
0330085 19 psychology. is that right? 928133 319 | gualified to give a professional opinion en
smsie 2p a. My major field was encitled Wrilizt 20 | nckizophrenmia or other paychetic illnesses?
wasm 21 | peyehology. 09:42:30 2§ A I was not asked ko give a
phmm 23 0. hgain, yous Ph.D. LS Exom the 99413 22 | professional opinion, correct.
03926 23 | department of educatiom, it's in arte and opranit 23 ) Q. I didn’t hear you because I think
o397 34 | sciences, is that xight? 9136 34 | we were talkipg at the mame time. I apologize.
pravsie 25 a. Correct. 0941037 351 You will agree i:hat at pe time -- strike that,
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Yes, he called and he

Ml g As you it here today, you deo not - 93:43:33 1 THE WITNESS:
Pl 3 1 belisve you've gualified to give a professional 024400 2 1 gaid, do you know what paranoid schizophrenia
@35 3| opinfon onm sehizophrenia or any other paychotic e 3| ey &pd T said, yes, I didn‘t guestion as to
ol 4| $3)negR, is that correcz? U406 4§ why he called becasuse I didn't knew whether he
LLICE- A. Right, that's never been my 09:40:08 5 | had been diagnosed that or a wife or s Erienmd or
WS g | yooation. wata g | he's taking a college class. I didn't know, nox
09:42:81 7 . Ir 1995, you weren't gualified ka e-4ild T d1d T aak. S0 I gave him & very, very brief
09ilsss g | give that opinion, correct? @:e? gl deseription and that was the end of sur
pasatise g A. Correct, 9438 91 conversation.
wsr 1 THE COURT: When you say ! osbs 1 THE COURT: All right.
03:4L:57 33 [ professional oplnion, can Yeu -- your prier OR:idrzl 11 Q. What was the brief description that
St 12 | questions were related to diagacsis. Can you 4438 32 | you gave him?
0342:03 13 [ gualify? 1Is that the area ta which yeu're e 13 A I'm trying to remember. We're
G0 14| restricting your questions or are you asking a b 24| talking abont seven years age. I know I said
93712 15 | broader question? P4l:2T 15 ¢ something about communicetisn with a
LETHERE P MR, MOUL: I'm net sure I e3:44:39 15| schizophrenic, because of the loss of reality,
4238 17 | undergeand, Let ma ses if T - B2 17 | ir:s kard te communicate with a parsen with
09218 1 g THE QOTURT: T can give a 0%:4435 18 | sehizophrenia. Paranoid I'd still say today is
995118 19 | professional opinion with respect to 0423 15 [ perception of persecution. Like I said, il:'-s
owhdi 20 | schizophrenia, My professiomal opinion iz that o244l 20 | the same thing that any person would find ip the
P43 310 it is listed in the PSM-IV or whatever the Wddd? 41| dierionary or Psyeh 101,
M2 32 | current veraion is. That's a professional SN 22 Q. ¥ou're having trouble zecalling
995230 23 | opinion about schizophrenia. It happens to be a | Pese 23 | exackly what you told --
fdaad 24 | professionali/legal opinior about it, fetdis6 74 A.  Well, yes, in exact worda, yes, I
W23 55 I would not think of myself as in el 25 | am,
MONNA KCCOBMICK & ASSDCIATES + {D37) 251-3334 BOBFIR MoCOREICX & RSSOCTATES * {93T) 291-3334
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834245 1 | any way qualified to diagnose a person from : LGS Q. Would it hslp to lock at a
@zt 3] pxamining their sympeoms. And so it's impertant { 09:45:2¢ 3 { deposition transcript from the deposition?
094347 3| that that distinction be ratained, 8o btry P03 A I have read thnat.
wunil ¢ | again, please. st g o. You read thakt prior te coming
plnsz g Q, Do you believe you're gualified ta s 5 | today?
o * 61 describe the sywptoms of parancid schizophrenia? A | A. Yes -~ no, not prier ko eoming
Witz A As a layperson, yes. the 09453 74 here, but I have rsad 1t.
@m0 g deseription I gave 48 what I found in Webster's ofuasd g e. The exhibit book, Yaar Honor, would
tiadioé 9 | Dieticnary. 08i43:24 9 { you please hand that to the witness? I'm
u.;xdlzu 10 . But you don't believe that you have' 05:48:32 10 | referring to what's under tab 13, page 45.
034313 11 | the training which would enable you Lo give an pEaSAE 11 L Okay.
934332 13 | opinion -~ well, skrike that. 09:45:50 17 [+ If vou would review the first
09:43:28 33 At gome point, did you speak with PSSt 13 ) guescien, it starts with I think and thea yaux
o3l 14 | Mr, Fox about paranoid achizophrenia? 98555 14 | amewer which says --
89:42:37 15 a. In a very brief telaphone call, I DosET LS THE COURT; Page again?
fdds 1§ can't recall how many years ago now. oS0 16 MR. MOUL: Page d45. I think your
e85 17 0. Was it at or about 19%5? P60 19 | answer was: No, those weren't my words. And
gz 1 g A, Seven years was on my mind, yes: sw4s:02 18] than you go on, Tf you would review that for
" 15 | about seven years age, I resceived a phope oall TGS 18§ me, I'd appreciate i,
V50 20 | ip the evening with just a brief guestion and I e 20 THE WITHESS: Bamicelly, it
#1439 21 | gave him = brief answer and that was the end of mAnT 21 comsists of what I'm saving chis morming.
95:43:54 22 | our conversatien. 9FHEzE 23 Q. You esgentially tnld him that
03:43:38 23 TEE COURT: Do you recall the 9%:146:31 21 | paranoid schizophrenia was a2 communication
©a:s€ 24 [ content of that conversation Lo the best of your WikEd 24 | diserder?
9357 25 | ability, please? 09:48:31 35 A. I breoke it into tws differen:
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you tolé him, guote, 1t was 2 communicabtion
diporder tkat a pearson would have difficulty
communicating because of their lack of reality

or they'wve lest touch with reality?

A. Yes, that's what I had saiq,

Q. Are you familiar with the D&M?

P I am.

Q. And c¢an yon describes for the Court

what the DSM im?

A. Tt's 2 reference book that
pesychologists weuld use and it cemes out about
T used the DES8M~IIIX

every five years, I asscume.

when I was in ccllege. And it helps
particularly -- it helps ths practitioner
decermine exactly what category the parron'sa
It's

problem would be catesgorized in, I guess,

a reference bhook.

Q. I think you referred to it jin your
depoaition as the Bible of oliniciang. is that
correct?

A. Yes, it is, right.

Q. If you would turn to the back of

your depesition, it's marked Sheppard Exhibit 2,
the cover says DEM-IV,

A, Am I looking for semething in thia

MONNA MoCORMTCR & ASSOCIAYES * (937} 204-233d
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o€ 3 | terms. T wasn't sure if he wag asking me for Rislsas 1| back®
6% 2 | parancid schizephrenia or schizophrenia and Sresmie 2 THE COURT: Yes, at the back of
anssido 3 | paranoia. I fthought he was talking about Etwo 9:48:41 37 ypur deposition, srtached.
460 3| Aifferent things, evidently, because T broke it ReaRas 4 Q. Ie's still under tab 13, but at the
@488 5 [ into two different defimitioms. ®est 51 gail end of it, the bottom right-hand corner, it
[E UL 0. The definiticon that you gave for @485t g | will say exhibit apd it says Sheppard 2, Do you
0214680 3 { pohirophrenia? Ghisst 7| see thak?
o g A. 45 T mentioned, the persom lesing s 8 A. Yes,
u6H g | reality and we parallaled communications going Mra g Q- If you would twrn the page to
924632 10 [ on in class, twe parallel communicatione going (44352 10 | what's marked at the bottem of page 13, it says
0s5:47:02 11 [ gn, U3:43:06 11 | at the top, DSM-IV clamsification.
96108 1 0. The definition for parancia? st 12 A Yes.
AT 33 a. Feeling perseecnted, which is 09:d815 13 [+B In the secend column, if you'd turn
or4r0? 14 | exactly what it says hers, ves. 94913 14 | down to ~- I think it's the fourth disorder
05ne 15 a. 50 someone whe iz fesling Wi 15 listed. can you identify what that disorder is?
9314730 16 [ persecuted who was having or suffered from a finl 16 | will you read thet inca che recard, please?
ométiie 17 | communieation disordar, is that correcc? CRedRET 17 A. If r'm lacking at the right thing,
03:4%1E 18 A If you want te combine those, yes. i 18 | communication disorders.
LLECEEITY Q. I'm trying to understand what nesd:30 19 Q. Can you resd what the disorders are
03ur3: 30 [ axactly is it that you told Mr. Fox. ; 93:43:31 20 | that are listed under communication disorders?
T g | A. I wish T could recall exactly what 21 A Soma. Expressive languzge. mixed
94738 22 | I maid in a phonc conversation seven years ago, ; P 22 | receptive language -- expressive language was
09:672% 23 | -but I have had many, many conversations since #9347 23 | ehe Zlrst ome.
uTsl 34 | then and many clieats, franes 24 Q- Digordex?
02471 25 Q. Well, is it aceurate Lo egtate that ez 25 A. Yes, esxpressive language disorder,
MONNA McCORMICK & ABSOCIATEE * (937) 291-3334 ; HOHNA MoCORMICR & ASSOCTINTRS + (937) 291-3334
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:49:57 17| mixed receptive expressive language disorder,

which is the mixed communication I was referring

te. And I cannok rasad the next one.

THE COORT: Could the next one he

phonolegical, P-H-O-N-0-L-0-G-I-C-A-L, disorder?

HR. MOUL: I actually have the
original.

WHE COURT: Oh, good.

THE WITHESS: Okay. Do you want me

to read theee Eive?
Q. Yes, will you please read in the --
A. Tes, expressive language digorder,
mixed receptive expressive language disorder,
communication

phonolegical dimordez, atutcering,

disaorder,

THE COURT: Actually, the lasc one
is communication disorder NOS, which meanas not
otherwlse specified, correct?

THE WITNESS: Yes, 1it's a general
categery.

Y Those are the oaly Eive
cemmunication @isorders iisted under the M-IV,
right?

A, Right, that's what it says.

Q. If you would turn to page 19 of
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@:#3003 1 | that table of coatentsa. The second celumn, whkat Ll THE COURT: Well --
ssas 21 ig ghe title in the secend column? msiae 2 MR, MOUL: Contrary to what Me.
0351518 3 a. Schizophrsnia and cther psychobic 808337 3| Wille eays, the jurist specifically said what is
oos1aae 4 | G4 gorders. 9822 4 | parancid schizophrenia and indeed Helen Jones
4515221 5 Q. Isn't it carreck that the BEM #9:53:36 5 ) then submitted an affidavit to the trial Court
0081 5 actually classifies or actually differentiates 0s:3038 g | in whieh she indicated that she had revieved Dr.
ons:26 7 | between communication dicorders and Gesmal 7| smalldon's bestimony and thet che information
93:0137 g [ pehizophrenia, is that correct? os3:3 3| she had given to Juror Fox was entiroly
omszize g A. What T was referring tc was a mixed L ] consi.stent with the testimony of Dr. Jeffrey
er:sl:al 10 receptive expressive language disorder under e 18 Smalldon.
o834 11 | communication disorder and that is something 09:53:42 31 And if you give me some leeway,
w536 12 | that you will £ind, I think, in schizophrenia. e 12| she'll agres that she gave an overainplified
8%:8tid2 13 a. woulé ¥ou point out to me whers it 02:83:47 13 | definition, if it wss evan close te heing
5L 15| ig in the DSM-IV? #:53:48 14 | cerrect.
03:511¢8 15 A, I have to admit, T de not study the B4:53:50 15 TEE COORT: Pleass remind me ko
1360147 15 | DM, I've never been a climician and I've never #5016 | when that affidavit was givea te the trial
©:51:80 17 ) pajd that I was a elinicianm. If you're trying @3S 1T | Couxr.
993153 18| to pay that I was incorrect, I will admit I was s 28 MR, MOUL; It was submitted as part
25151355 1-3 incorrect, 93:23:57 19 | of the state’'s memorandus in opposition to a
D5:5L:56 2 o You were incorreect because @8:34006 20 | motion Eor new btrial. It looke like ik's 158 --
09:50:58 21 | schizophrenia is not, in fach, a communication es:52:22 21 | page 158 «f the xecoxd.
0:32:02 22 | diserder, im that correct? 3ists 22 THE CODRT: Thank you.
09:5:04 23 A.  That's what I lsarned when I got my sie 23 ¥R. WILLZ: Hay I respend juat
05:52:06 24 | Ph.D. and that was 27 years ago. sui? 94 | hriefly, Your Homor?
B9:52:108 25 Q. as it stands today -- feadid 25 TEE CQURT: Of course.
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L RLIE] A. A3 it stands in DEM-IV, I wouldn't sl g M. WILLE: It's our positlon, Your
33233 2 | generally say it's a communication disorder, but w15 3 [ Honmor, that that may well be so, thac chat
95115 3 certainly resultes in that. A psychologist would esssmaz 3 | affidavit was issued; hewevgr. unless he
09313 4 | now call schizophremia a communicatien disorder. 033424 4 | gestablighes that this witness actually told this
o:5123 £ 1 It would be a legal diagnosis, wi:s:22 51 information ta Mr. Fox, therefore, unlese he
(RT3 Q. what are the aymptoms of paranoid 853 5| establishes that, then Mr. Fox didn't know that
wsnla 7| gehizophrenia? e9:56:31 7 { information; and, therefore, whether ox net she
05:152:28 A, I bonestly do not know. o535 g | told him -- whetber pr aot she told him
[EE I TR 0. Be you don't kmow -- 615437 5! pamething was conasistent or incoasistent with
o#:5013 1D A. I don't know. 09:50 1 q the trial testimony is irrelevant.
@9:52:33 13 0. You don't kmow whether or not 0954541 33 THE COURT: Well, it may depend
Dﬁi5l.r35 12t diserganized apeech, for example, is a symptom? we:stid 12 [ upon whether the trial Court inr overruling the
09:52:41 13 A. I waa told that in epllege. They RMis4dd 113 | motion for a new trial relied in any way opon
035045 14 | may heve been wwong. I don't know. @9:84453 19 ¢ the witness® affidavit.
057 15 MR. WILLE: I would like to object 035458 1% Now, if the state is not ralying
o3:52:48 16 | to this line :;f questioning. I haven't cbjected 93:44s59 16 | upon the conclusion of the brial judge that o
09:52:51 17 | thus far, bubt there's no indication thak Mr. Fox 0155:06 37 | pew trial was not merited zs a basis for
93:85:5¢ 1 g ]| mgked any specific gueations with respect to o:25:12 18 | preclusion of that argument here in this habeas
03:52:5%¢ 39 | paraneid sckhizophrenia. The svidence eseems to 1:33:17 19 | progeeding, then I might agree that -- I
234283 20 | be that the conversation lasted possibly a 0%:86:22 20 | certainly would agree that the affidavit that
uEsiez 23 | minute. aes5i28 21 | cross-examination about the affidavit is
09:53:04 22 We wouled submit, Your Honor, that 09:56:28 22} irrelevant, but I don't know what your pogition
5SS 23 | any detailed Qiscussion of this witness' @:55:30 23 | ..
mhEnos 24 | kpowledge of paranoid schizophrenia 1s not PR3N 3 g MR, WILLE: One cther thing, Your
w512 25 [ relavant. 09:55:32 25 { Honor, I'll address that momentarily, even so,
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vsi88:36 ] | £f that ware the case, if 2 trial judge still is 08:50:18 1 | also marked as Sheppard Exhibit 3 to your
09:55:3%8 3 | baming bhie decision on whether somethimg -- 03156133 2 [ deposition, will you just review the paragraph
09:55:22 3 | whether something that was btold a jurer, even if o058t 3 | ypder seckion 295,30 to vourself briefly?
@h55:4¢ 4 | he was basing it on &#n assessment of whether it BeSR0E 4 A Okay.
5546 5 | was consistent or inconsistent with the trial DE B Q. You will agree with me Lhak
st 5] testimony, thexe still has teo be a foundation as 15987 5 | paracoid schizephreniz is m very cowmplex mental
o9:35:52 7 | to what was accually told that durer. paisstzl 71 {}1nesse?
opisEEA g Tf anything else ig izrelevant og:ssniz g A, 0f course.
03:55:57 g because the jurer could not possibly have o35l g Q. And you will agres that you gave an
123558 13 | considered anvthiog else in reaching hisa " asmseas 10| ovarsimplified definition?
89:56:01 11 | deliberations and the evidence seems to indicate 03:55:18 31 a. Every bit of thak, yes, very
amseas 13 | this juror did not talk to the other jurors: 09i69r20 12 | gversimplified. I didn't understand the purpeoae
09t56:08 13 agide from that, if Mr. Fox was told something, omin2z 13 | of the quaption that he asked me.
5618 14 [ For example, ¥Mr. Msaul asked the guestion does D%:55:38 ] 4 Q. You'll agrvee that your definition
| 09156113 is this fit wicthip the category of schizophrenia w5332 15 1 could be misleading, correect?
02:56:17 16 | that's lieted in the DSM and thia witness szid PS5 16 A. I cannot agree that it would be
o9:561% 17 | no and was mistaken, if he did not ask that b8:58045 17 | misleading.
05:55:23 18 | question, Mr. Fox wouldn't have known that and 09:59156 1 g Q. I'd ask you to refer to page 54 of
oarseuis 19 | therefore it vouldn't have pessibly affected his w:00:06 38 | your deposition.
“uniseizs 30| deliberations. 10:00:38 2 A I'm sorIy. What general number?
85:58:28 23 THE COURT: But it still strikes me 00020 23 Q. 54, that's under 13.
a9ss:31 22 | that the witness' communication may have been 10:00:32 32 THE COURT: Seill tab 13.
08315635 23 | relevant to this proceesding in two ways., First, 1000025 3 3 THE WITNESS: Ymah- 547
0363 24 | whatevar she said to ¥r, Fox and the extemnt to M:0oe2R 24 TEE COURT: Yes, Ma’al.
os:s6:4: 35§ which that wae communlcated to other iurora 10:00038 28 Q. Didn't I'ask yow the guestion, if
MOHNA McCORMICK & ASSOCIAYES * (337) 191-33ld HONMA HoCORMICK & ASBOCTIATEY * (937} 281=3334
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63:56:43 1 | and/or inflwemced his state of nind; and, w:00:4¢ 1| yom refexr down to the middle: Now, given thst
03:56:47 3§ gecondly of all, the extent to which the trial 10043 21 you Aidnt tell him any of that informaticn that
098648 3 | sudge accepted her affidavit as expert testimeny it 3} you explained to him that sehizaphrenia is
135655 4 | may have an impact; and, asccordingly, the motion wamie 4 | guote, unguete, s communication discrder, will
o:s6:35 5| or the objeckion i3 overruled. WSt 5| you agree with me that the aversimplified
0nEl0L g MR. WILLE: Thank you, Your Honor. 10:0:33 6| gefinition that you gave Lo Stephen Fox could be
©§s52:13 7 MR. MOUL: I have toc apologize. 20.00:% 7 | misleading? Aand I asked yow that guestion?
03:57113 g Vcan I have the court reporter read the lagt 10:00:53 B A, Wall, I had no idea what he yould
oms7d6 9 | question? wimiet 90 do with that informaknion, sir.
99-5';!15 i0 {Thereupon, the followling porticn L0033 H Q. Did I ask that qguestion?
os:24:22 11 [ of the record the read by the court reporter: 20003 1] A, Z don't know why ke asked ie. 5o
omsz:xd 12 | *"Queskieon: You don't knew whether ox not 10:01:05 12 | it would be misleading in what direction, I do
09:523:38 13 | disorganized speech, for example, is a 10:81:07 13 | not know.
095399 14 | symptomz*) 10:01:08 1 4 Q. Did I ask you that guestion?
9:52:65 15 Q. You don't kanow whether or not 30:08:09 1§ A, Evidently, you did, yes.
995347 16 | people that suffer f£rom parancid schizophrenia W:01:11 16 @ DiG yeu give the answer: I guess
os:5756 17 | hap, as ome of their symptom disorganized w022 17 [ it could be?
09:5%:51 18 { speegh characteristics, is that correct? 1W0:01:22 1§ A. Yes, X will agr=e, I guess ii could
LEELEC Y] A Unlese I would actually deal with a w0 19 | be depending on the reason he asked and T don't
om81:56 29 | client, no. .07 29 | know hew he's going te apply the information.
095788 g1 Q. Az a gemsral rule, you don't know W0w0Le38 2} 2- Will you sg¥ee with me that Lo
ems2:51 27 | whether that's a symptom, isn't that correet? o240 32 [ gharacterize paransid schizophrenis as a
v 23 a. You're right. 1:00:42 2% | communications disordesr could be misleading if,
amibEcld 24 Q. 1f you would turn to what's page w048 24 | in fact, the definition of symptems associated
354123 25| 287 in the hard copy that I gave you, which is 16:00547 25 | with paranoid schizophrenia do net srdinarily
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U158 1 | include disorganised speech? [LR T A. 0f courae.
PSS A, I 4id not reslize that I was FLELIEE Q. what are the othex types?
oLt 3 | defining .parancid schizephrenia. 1004232 3 A. How wounld I kaow? I'we never been
H0mor 4 Q. I will ask the qQuestion again. 0064 4§ a clinician, I don't memorize the DSM, I've
im0z 5 | Will you agree with me ko cheracterize paranoid w5 | mever had a need to. I'm sn organizatior
00306 5 | gehizophrenia as a temmunication disorder couid wioese  § | gpeciallst. I'we never been asked ke disgnose
10:0205 7 | be misleading given the fact the symptoms with 0:04:4 7 [ Qg
10:02:15 g | paranoid schizophrenia generally do nat include R4 B Q. If we look at Webster's Pictionary,
wa2a8 g1 dimorganized speech? w:0e4f 9 [ yeu believe the phrase, guote-uaguote, paxanold
1o 10 A, I'm not surs how Lo answer that, w:00:86 19 | sghizophrenia will state it's a communications
wezd 11 | Erankly. ' woen 31 | disorder likely to --
Weehi 12 THE QOURT: I think that may be 10:06:53 132 a. Yhere's mapy things that it states
10026 13 | inconsiskent with the DSM~IV as well. w0655 13 | besidea. It doaesn't give you pararoia
20:02:19 14 MR. MOUL: That's right. wizes? 14 | schizophrenia. It gives you paranoia and
1haz30 1§ THE, WITNESS: I've never owned a 10059, 15 | schizophrenia, And that's the way I perceivad
i 16 | DSM-IV. The last ong I had was a DSM-II. 1mes:0d 16 | it when he called me.
10335 17 Q, I rafer you to page 60 of your 10:05e7 17 Q. If you would again refer to the
w0238 18 | deposition. ieesas 18 | psM, specifically page 287, section 395.130.
10:02:44 T3 A. Dh-huh. 10:05:03 19 . Th~-hwh.
s 26 ¢. If you will review the second 10:03:38 20 Q. Wwould you read the fizst sentence
04l 23 | gquestion -- excuse me -- the First full guestion wiws:ae 21 | of 295.30 into the record, please?
035t 22 | pnd your answer. 10:05:45 29 A. The essential feature of the
M7 33 A. Yes, I agreed with that. wiet4s 23 | parancid type of schizephrenia is the presence
10:83:09 24 a. So you agree with the statement 00548 24 | of prominent delusions or auditery
100311 35 | phat -- ' 10:05:52 35 § hallucinations in the context of a reslative

MOMNA. MCCOREICK & ASSOCIATES * (937) 291-3334 ) HONMA MCCORMICK & ASSOCIATES = ($37) 29i-3334

183 185

30:08:18 A. 1f, im fact, paranoid schizophrenia 10:05:55 1 | preservatien of cognitive functiogning and
e 2 | was considered strictly a communigations w:05:36 3 | affecr.
imo3s2z 3| disorder, it could ke mizleading, yem, I agree. 1mps:08 3 TRE COURT: To preserve context,
20328 4 Q. I'm not sure T undersatocd the 10:06:20 g | the Court will read the second sentenge.
10033 5 | pmewer, but if you ~- you will agree that to wesad 5| symproms characteristie of the disorganized and
1004 | characterize paranoid schizophrenia as a w086 § | catatonic tLypes., paxen e.g., disorgenized
w032 7 | rommunigatien discrder could be misleading, if, il 7 | speech, flat or inappropriate affect, catatonie
wmiee g | oin fact, the definition of or Bymptoms w061 g or disorganized behavior, close paren, are not
Wiz 8] asmociated wikh paraneid schizeophrepia generzally w:i6:3% 91 prominent, pericd.
WS 18 1 do not include digorganized speech, COorrect? 10.06:38 1 Q. Did& you not advise Stephen Fox on
10:00:48 171 A I assume so. I am sorry. I'm 10:06:39 11| the phone call tbat persons suffering from
®:031%1 12 | havipy trouble because I was never really asked ws:sz 13 | paranoid schizephrenia tend Lo heve a
wamist 13 | this in-depth question. We had a 60-second ! e 13 | preoccupation with one or more delusions or
#5714 | cenversation. And what I gave him, you can find etz 14 | present with auditery ballucinacions, correct?
10:03:52 15 | in Webster's Dictionary. GBS 15 A. ¥o, I did mot say these words, .
1029 1§ 0. You believe Webster's Dicklonary oms) ) | you're right.
10:04:12 17 gtaces that paranaid schizophrenia is a 10007120 17 Q. If would you read down to the
wu2% 19 | communicatlion disorder? 10:07:22 18 | pentence that days --
204315 19 A, I looked it up this amorning and I 100730 1o A. What page?
a1l 20 | found paranoid and schizophrenia. 0:02:36 240 @ 487, disorgacized features.
LT T Q. aAnd tke two bogether? 10:07:35 21 A. What sentence?
1mos23 33 A.  And I never determined in my ming 047328 23 2. 1t's abour the middle of the
w0:06:4 23 | that the twc went Logether. 100137 33 | paragraph in DEX page 287, it starts with
1006028 34 Q. Did you determine that et 24 | apsociated features; would you read that out
J0:04:27 25 | gchizophrenia wag & subtype of pchizophrenia? w3 25 [ joud, please?
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1owe2:48 1 A. Associated features inciude w1 | information that you gave Juror Fox actually
i35t 2 | anxiety, anger, alopafness and argumentativenass. a7 2| included the statement that people with parancid
10107:57 3 e. Am I correst that you did not 3050 3 | gehizophrenia actually suffer from diminished
:42:52 4 | adviese My, Fox that featurea azsociated with w0:0:52 4 | cognitive abiliry; is that what you just
10:08:0% 5 | paranoid achizophrenia incivded anxiety, anger 101955 §; cestified to?
1080t £ | aloofness and argumentativeness? 1000056 g A. I dep't think diminisghed. Impaired
wi08:10 7 A. Correat, wamss 7| poesibly or impaired ¢communication problems,
somas g 0. If yau would refsr -- zetually, a1 g a. Impairad gognitive funetioning,
wienias 9| it'a the third seantence, it saye: Delusions are “teatses g | tharts what yeu're tryisg to say?
w:eas 10 | typically persecvtory orx grandiese? talld 1 o A. Okay.
wieid 11 A. Are typically persecutory or 10:31:05 1} q. Is that gorrect?
wusamsss 13 grandiose or both, but deiusions with other reaos 1y A, T will agree with you.

o838 13 | chemes may also eoour. A0:13007 13 Q. Your statement gave the impreesion
0:08:41 14 c. So this states that there are 1300 14| that people that suffer Zrom paranoid
typically delusione with peopls that suffer 10:33:0 13 | gehizpphrenia have inmpaired cognitive affect and
10:03:46 15 | parancid schizophrenia, correct? weaiad 151 funcrioning, correct?
10108188 17 A. %ell, I mentioned. yes, feelings of 10aicf 37 A I think io some gases, yeah.
10:00:51 18 | persecution, ves. 10:21:38 1§ Q. If you could continue down aboue
10:08:55 19 PHE COURT: And I don't think it's 1:21:35 15 | three-guarters of the way in the middle, there's
w0857 20 | correct to draw the inference that your question Wi1:% 20 | a sentence that etarbs the persecutery --
0850 21 | implies. The inference I would draw fram that wattead 2 2. Where am I locking, please? Ok,
10:05:08 33 | gentence, if thers ars delusions, they are 10:11:85 32 | yes. )
w07 33 | typically persscutarial, not that there are jesiiest 23 Q. Could you read thac?
0918 24 | delusions that ave perasecutoriszl from that st 2q A. Persecutory themes may predispose
w:8:32 35 | weprence. t0:1 25 | rhe person to suicide behavior and the
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1009:35 o, You didn't advise Stephen Fox that W86 3 [ gombination of persecutory and grandicae
1w 2] porsons Buffering Erom parancid schizophrania e13:58 2 | delusions with emger may predispose the persom
10:00:3% 3 { ghall show little to no impairment in cegnitive W@N 3| to violence,
T abilities, ©id you? =oi—g 1= Yoo -radvize Juror- Fox that
JUNNTRY A, Well, the cogmitive abilities, i0a2:0 5 | persons who puffar from parancid sehizeophrenla,
awsiss g | right; and communication ip a cognitive ability. 1017 § | guote, may be -~ may be predispomed to violence,
Loweged 7 2. Communications -- in your opinion, gzt 7 gid you?
0350 8| commumicstion is a cognitive abilikby? o327 g A. Never.
0:0353 g A Yes, you have to be cognizant w9 Q- And you didn't advise Juror Fox
10:03:5% 1 | before you can communilcate, 10:12:23 10| that persons who suffer from paranoid
100857 17 o. Cognitiva ability? W:225 13 | achizophrenia may be predisposed ke suicidal
Loiesse 13 A. Same thing. Mental ability. 1071231 12 | behavior®
1000z 13 p.  You disagree with the DS¥ thakt s 13 A, Fe. I did mot.
wav:it 14 | people that suffer from paranoid schizophrenia wranel 14 MR. MQUL: If I may approach, Your
10138 4B | genmerally maintain &, guets, relative 1:2:03 15 | Honor. Judge, I'm going to hand her what is ~-
wsamn 15 { preservation of cognitive Functioning? 10.12:08 16| I think the state will stipulate this is the
Was 19 A You asked me 1f I agree with that? 10:22:07 17 | trial bestimony of Dr. Jeffrey Smalldon.
026 1 g Q. Do you disagree wirh thatw? I3 18 THE COURT: a1l right.
10110627 1§ A. I don't disagree that, It's & 20:13:26 1 g MR. MOBL: 8o the reecord is slear,
1wae 26! very, very complex -- W:1:27 25| the state doss agree that that ie the trial
10:10:33 34 ‘Q' De you -- finlsh your answer. Mala3s 21 | testimony of Dr. Jeffrey Smalldon, eorvect?
10110135 23 a. It's a very, very complex @lssrder. M2z 22 MR. WIGLE: Upon the repressicacion
1000:35 23 { There are many Aymptoms, w2333 23 | of ¢ounasl, ves.
10:16:39 24 c. You believe the statement that 1237 24 Q. You don't recall ever reviewing
084t 35 | you -~ I think if I understood yow that the s 25 | that transexipt, do you?
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W1aaan A. 1 honestly can't recall that T d:id. ELELLLL LI | THE COURT: Is there a question,
Wik g. That's becausa you didn't zeviaw 84?2 | Mr, Moul?
1144 3 | L¢, ia that correct? w1549 3 g. Didn‘’t I ask the gueation: *In
1c3ads 4 A, I honestly don't remember, Wil5:5 44 fact -- ¥ just want to make sure jit's cleaxr, I
b3k 5 Q. Have you ever reviewed a trial w557 5| asked it a number of times, I believe. Butbt as
W15l g eransceript in your entire life? wasst g you sit here today, it's your testimony that you
10:33:81 A. If I did, it would have been this 1138 7 | did pot review the trial testimony of Dr.
10:1%:55 g | one; otherwise, I have not. i g | yeffrey Smalldon, correchk?*
r0:20:03 g Q. I refer you ko page 63 of your 10:18:00 g A. Bvidently, yes, that's carrest.
er‘hﬂ! 10| depasition. 10:16:01 10 Q. And then you oive the answear: rI
10:14:18 17 a. Qkay. 16 3] | don't reeall that, ne." Correct?
s 12 Q. pi@ I ask you the gueation: Have R ] A. That's what 1t says,
10:24:20 313 | you ever reviewed & rranscript of a trial court , 10:18:07 13 Q. And then the next guestion was:
10:20:33 314 ) proceeding? 01606 14 | *¥ou don't reeall that because you didmn't d&o it,
1934230 g THE COURT: Line seven, ma'am. 360 15 | gorrect?”
W2 16 THE WITHESS: The guestion again 1Bas 16 A. And 1 paid: ‘*Correct.*
10:4:32 17 [ you're askirg me is to repeat what -- if I ever rasas 1y THE COURT: Where are we? Where
1MM4:3F {8 | recefived a tranacript of a trial court W6 181 are you zreading from?
a3 15 [ proceeding. 10416:18 39 MR, MOUL: FEight through 1%,
ELR I RET THE COURT: Reviewed is the word, 1eaEad 29 THE COURT: What page?
Malai 9] THE WITNESS: Reviewed. Just my aeuszl 21 MR. KOUL: 63.
1053142 22 | gwn when we were done. 101639 23 Q. 80 I understand, is it youx
30:a40S S a. Prior ko receiving or reviewing -- 18:16:36 23 | peatimony today that you simply den’t recall
Bi4:4% 34 | T think you're referring to your depoaition w0838 24 ] whether you received the transcript?
10:4:50 35 | transcoripe? Was3E 25 A, TE you --
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[TETR A, Yes, I am. 101632 7 THE COURT: Asked and anawered, Mr.
a3 2 Q. ather than your depoaition ianea? 2 | ¥oul. Shé's snswered the guestion saveral
152 3| trapscript. have you ever raviawed a transcript 1011640 3 | times, The Court findes her answer is consistent
WSt 4| of a trial ceourt proceeding? 20:36:43 4 [ with her deposition hestimony.
aoussd g A. No, not that I recall. I woald not ks 5 Q. Well, isa't -- if the reviev of a
102500 § | have had cecasion to. 10:36:59 & | pranscript somebhing that's ordinary and
18:35:03 7 Q. It's mot that you haven't; you just e 7 | eustomary inm yeur line of work?
01805 | don't recall, you, in fack, dida't review it, oane g A Review of a court transcript? No.
wasit? g | correct? 1weate? g | it's not customary in my line of work.
lenisese 10 A.  Review this particvlar one. | A0 10 2. You don't helieve it's something
1018519 1] a. of Dr. Smalldom, correct? w0 13 | that 18 so ucuswal that you would recall
1502 12 A. I can't reenll that I read all of 13 12 | reviewing 100 pages' worth of krial court
12:15:18 13 | ghig. I ean't honestly say that I did, If I ®ri?i6 13 | transcript?
10:35:17 13 ! was given that and you told me to read it, I did T8 14 A, Unusual --
128039 15 [ ar rhe time, T just don't resall. HATaR 25 THE COGRT: The point i3, since
s 16 Q.  In 1995, 4id you review that? e 16 [ ic's not customary in your woexk, isn't it likely
10:15:22 17 A. T do not remember. te:17:24 17 | thakt i€ you had reviawed --
10052 1g 0. % refer you tc page 63 of your 10517126 19 THR WITNESS: If 3 had been given
10053 13 | deposition. starting at line eight, down to line wand 19 | it, yeah, I should heve remembered it.
10as:32 20 | 15. 10:07:39 3 THE COURT: Right.
10:15:35 27 A. Well, we're going over the aame tesldaad 23 Q. $o in 1835, would you have any
101541 22 | thing. 18113 22 | hasis to copclude that the explanation you gave
10:15:47 3 THE COURT; Thers's no guestion 10:10:06 23 | My, Pox was' congistent with the trial testimeny
1t 24 [ right now, ma'am. 18:09:20 24 | of Dr, Jaffrey Smalldon?
10:15:40 25 THE WITNESS: Yeak. 10:13:2 28 A, I would assume it weould be
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Weld:da ] | pgnaistent, yeah, but wery, very minimal. w:at:54 1 | tha summer.
Lnkzr 3 Q. What le that aspumption based on? 10000365 3 I did not get in an in-depth
R | A, I den'k understand. 0:20:5 3 [ gopversabion when he called me. It was a
e g [*R You assume that it would be 10305 4 | gurprise call in the evening out of the blue,
#1833 5 | gonsisrent? 1wl 5| T hedn’t heard from him for years. I 4id nct
15§ A. Well, if he studied psycholeogy as I WAkl g1 know why he called, I didn't want to knew. I
100035 7 did, I assume we'd he reasanably in the same ] 1:21:07 7| was concerned for him or his family. I tried to
10:18:38 g | hallpark with what we were saving. W:2:10 g | keep ik as gemeral aas T could,
lodase g Q- Okay. LI LI - Q. My question is: How tag a parson
02882 1 k, I don't think I aaid anything zhat 101735 1 | know whether or not tha stcatement chey made ig
10:1842 13 | would go against what he had -~ what he would 15129 13 | gomsistent with the statement that enother
184l 12 | agree to. L 12 | person made 1f they don't know what the other
U K | Q. You're not assuming that because 10:21225 13 | person's statement was?
it 14 | you reviewed the transcript; just asauming that 12:3L:37 1 ¢ R Well, if you're in the same field,
30:18:30 15 | generaliy. you believe your professional opinion 0:22:28 15 | T would assume you would. just like your legal
1018:5€ 16 | is probably consistent with ancther il 15 ¢ fleld.
00358 17 | profesaional? : w2l 17 Q. Are you in the field of --
10:28:08 18 A, I would hope. e:2i:3t 1@ AL ¥eot & ¢linician, no,
RLELL Y] Q. But, again, that assumption is not 16:2137 19 Q. You're not in the field of elinical
#0:13:3 26 | based on the review of Jeffrey Smalléon's 0:21:3% 20 psychology?
10:33:08 371 | tranecript? Abs21:3F 2] A. Right.
03807 22 Al Correck. . 1380 22 Q. Do youw believe that -- 3o you'ze
108216 23 g. S0 in 1995, you did not have an A48 23 1 not in the same field as Dr. Jeffrey Emallden?
w:13:12 22 | ppinion as to whlnr.her or pot the definition you 10:21:50 34 A, I have never eaid that I was,
1=1%:33 35 | gave Juror Fox contradicted the testimony of WALE 25 [ QOTIECh.

HORMA McOORMICK & ASSOCIATES * {937) 251-333& HONNA MCCORMICK & ASAOCIATES + {937} 231-3324
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w:imse ] [ Jeffrey Smalldor, correct? 10:31:58 3 Q. 8o if person isa't in the same
Wwamn g A gSince I didn't know why he was wansé 21 field as anokher persom, how ¢ap -- if person A
wisat 3§ calling, I dﬁn't know what a climieian might 0:22:05 3 | ien't in person B's field of expertise, how can
1193 4 | have sald, yeah. I'm saure that what T said 1222 4| person A conglude that peraon B'a epinion or
1wami § | wagn't inconsistent with what he wae told, but 1:23:11 5 | gtatement on & aubjoob is conglstent wikth fhe
20454 § | you have to underscand, it wasn't -- T didn't sext § | gtatement and deseription on the same subject
10:4645 7 | know the reason he called me, w:2327 7 | given by person A?
PUTTTIL VI | Q. What? im:zZe8 g THE COURT: That's way too general
idnawst g A, I didn't know the reason he called. 230 9§ to have any zelevapnce, Mr, ¥oul,
10:19:51 10 9. pid you have a basis to conclude 0:33:35 10 MR. MOUL: Your Honox, how cculd
iwags2 11 | the statements that you gave to Juror Fox wers 143236 11 | she ==
10179 123 | consistent wikh the statements that Jeffrey -- I 12 THE COURT: She's anewered your
2158 13 A. A general description, I think, 16:23:28 13 | gpecific quesztion relatsed to her reason for
10:19:3 14 | would have been consistent. 103 14 | giving the anawer she did about the consistency.
izl 1 g a. What is the basis for vour --— weHas 15 | Asking guestiens about how & person in general
10804 16 THE COURT: Asked and answered, Mr. 10:22:39 1§ | cap give an opinion that is her opicgion is
marad 17 | Moul., Aszked and answered. w4l 1% | congigtent with somebody else’'s opinlon is way
10:00:36 1§ Q. How can a person cenclude that a 2383 18 | too general te have any relevance to this
w36 15 | ptatement they mads was consistent with a 0:21:48 19 | proceeding.
1000 20 | gkatement that another person made if they don't 12304 290 Q. In 1895, you déid not kaow how Dr.
10:2044) 21 | know what the other person's statement was? 10:23:06 21 | Smalldon described the symptoms of paranold
10r20:46 23 A Because of the terms. Example, 10:23:08 22 | schizophrenja, did you?
1:204F 23 | pomebody saym it's summer arnd you say it's geing s 33 A. I didn't even know there was a
103050 24 | to be warm ia the summer. You assume the person Wanil 244 doctor like that when Steve called ne.
10:20:%% 25 1 g going to be -- the other person is warm in 10:23033 25 0. put after Steve called you at any
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s 3 1 point £a 1395, you were not aware of how Dr. wasiae 3] me at all. I think Mr. Moul is the only one T
w:m:8 2 | smalidon described the symptoms of parancig 103538 3 F yorked with.
120 3 | gehizophrenia, were you% 10:35:82 3 MR. WILLE: If I may have a moment,
" sosian 4 A, Fo. & did pot read that. I didn't W0:38:¢ g | Your Honor.
i0:23:25 K gpacifically =~ I mean, ic's 112 pages, 1028l 5 THE COURT: Df courae.
EULE-TE E' ¥R, MOUL: I have nothing further. 10:26:08 & Q. Do you recall, Dr, Jopes, givipg an
12331 7 THE COURT: Thank you. Cross. Mnzbod 7 [ affidavit on August 258th, 1985 and it was
10:33135 g HR., WILLE: Just very briefly, Your 103635 g ) witnessed by Mr. Robert Ranz?
303 g | Honor. 10:96:22 g A. would that have heen in person
30:338 19 CHOS3-EXAMINATION 10:28:23 10 | pr --
awazee 11 { BY MR, WILLE: 10364 11 Q. Just --
10150 17 Q. pr. Jones, I know you'va besn asked 10:26:125 13 A I don't recall. I Jjust dam't
Im2:52 33 : this question many times, but agaim, could you 20:38:27 313 | recall,
w33 14 | just tell us how long the bezt vou can recall 10:36:28 31 g c. Had you been asked any guestions by
1n2:52 15 | pnow thia conversation lasted with ¥Mr. Pox? 10:26:33 15 | Mr, Ranz with respect to what you told Mr, Fox,
10r2ds02 ) g R. Not more than two miauvtes. 10:36:35 1§ | would you have tald him truthfully?
10:34:07 37 Q. mnd, again, Mr. Fox didn't say 30:35139 17 A. wWa2ll, T den't know why I wouldn®t.
10:24:08 18 | anything at ali about way he was asking these 10:36:41 19 Q. If Mr. Ranz hod asked you guestions
16:28:11 10 | gquestions? 10:28143 319 ] with respeaet to the definition apperently of
121 29 A Absolutely none, nox did I ask. w2850 30 | paranoid schizophrenia, smch of the same
ELIE D L33 Q. He didn't ask any detailed W0:26:32 31 | guestions that Nz. Moul asked you today, would
10a24:1% 2% gquestions abour -- 10:26:53 22 | you have answered him to the best of vour
LO:24:26 33 A. Ne. . ; 10:26:55 23 { abhility, to the best you could?
B:24:17 2¢ Q. -~ about parancid schizophrenia? I0:36:57 4 A. To the bmst of my ability.
10324118 25 .A. Wot at all, correckt. 1042658 35 Q. If he bad shown you the DSN at the
MONKA HoCORMICK & ASSOCIATES * [937) 25‘1'333‘ MNOWHA MoCORMICK & ASBOCIATES + {537) 251-3334
198 201
Mz g Q. He did nok indicake im any way to w70l ) [ pime and gene through, you would have atkempted
W2 2| you what other information you may have had on 103004 2 | o explain, much ag you hava explained here to
A0:23:13 3 | the zubhject? ;3T 3 | g, whet it means?
L0:24:25 g R, Right. lonaTioe 4 MR. MODL: Obiectian. This whole
- Q- Let me ask you this, Dr. Jones, had 2Ty 5 ¢ line calls for speculation.
0:2429 g | Yr, Pox saild to you, well, I heard that paranoid PLIELEEE R Y THE CQURT: Sustained.
0:303¢ 7 | mschizophrenics have delusions, what would you 103734 g ME. WILLE: One mere moment, Your
i:4:3¢ g | have gaid? 3:37 3 | Honpr., I seem to have lost my placae. I have
10:24:38 g A. I would have saild it's a 10:37:55 @ | nathiang further, Your Honor.
WM 10 [ po=aihility. 10:27:57 75 THE COURT: Mr. Moul?
LLETHINEE] a. If he maid, ecan they fesl 10:27159 3] MR. MODL: No redirect.
18:34:45 312 | persecuted, what would you have said? P800 13 THE COURT: Dr, Jenea, you're going
1024047 13 A Well, they have feelings of. 10:43:02 11 { to be excused. X feel called upon, since I
0:34:48 14 | persscution, yes. 1s28:04 14 | won't be writing on this for a while, to offer
10:26:36 15 Q. Now, Dr. Jones, do you recall 103808 35 | aome sxplanation.
006 15 speaking with ¥r, Rana? 10:28:09 1 g it seema in many ways unfair that a
2506 17 A, Ranz? WA 17 | perscon who just did 2 good deed by answering a
wnIsa? 1 g THE COURT: R-A-N-Z. s 18 | gquestion frem a fi:_iend, saxrt of like if you were
10:25:17 19 Q. Were you aware at the tims thac :20:4 19 | walking down the street and Usama Bin Ladin
10:388 20 | this conversation came to light that Mr. 10:28:23 20 | said, where is the Werld Trade Center, I don't
e3? 2] | Sheppard was rapresented .by counsel? w282 21 | know, you're probakly a2 visitor inm town, it's
10:25:9 23 A, Not at all. 10:38:26 22 | probably over there. So I want you to
=250 23 Q. Do you recall giving an affidavit 18:2138 23 | nndarstarnd what Mr. Moul has done is perfectliy
10:25:22 24 | ta Mr. Sheppard's coungel? 10:38:33 24 | appropriate hecause whai Juror Pox did was
10:35:2 25 A That namé doesn't ring a bell with w:zse 35 | completaly inappropriaste and very. very bad
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business for a juror to be asking gquestions
during the conres of deliberatioms. And he was,
of course, ordered net to do that. He diga‘t
tell you why he was calling.

THE WITNESS: That wauld have ended
it xight then.

THE COURT: On behalf of the
syatém, I apolegize for the inconvenience that
you have been put through. We thank yeu for
testifying repeatedly and under circumstances
where ¥r. Mpul was perfackly reguired toc he
rather aggressive in his gueationing. You're
excuséd, ma'am, I think we'zre ready for your
next wlktnesa.

M&. PERRY: Adele Shank.

THE COURT: 0ff the recard.

{Thereupon, an off-the-record
discussion was held.)

ADELE SHANK
of lawful =ge, Hitness hereia, having been First
duly cautioned and sworn, wes exanmined and said
as followa:

THR COURT: Will you stfate your
full name and spell your last name for the

recard?

MONHA MoCORKIUK & ASSOCTATER * (537) 151-32334
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DECLARATION OF JEFFREY L. SMALLDON, Ph.D.

. STATE OF OHIO
" COUNTY OF FRANKLIN:

1. | am a psychologist licensed to practice in the State of Ohio. 1 am currently
in private practice, specializing in clinical and forensic consuitation. My practice is
located at 5151 Reed Road, Columbus, Obio, 43220, Since obtaining my Ph.D. from
The Ohio State University in 1989, | have conducted thousands of evaluations, many

of them in forensic contexts.

2. | tastified as the defense psychological expert at the penalty phase of Bobby
Sheppard’s capital trial in 1995 in the Hamilton County Common Pleas Court. In
preparation for my testimony | conducted seven clinical interviews with Mr. Sheppard;
administered an extensive battery of psychological and neuropsychological
tests/assessment- procedures; reviewed the defendant’s educational and medical
records; interviewed various family members; reviewed records pertaining to the
extensive history of psychiatric illness/treatment amang his relatives; and reviewed
an assortment of documents pertaining to the crime with which he was charged,
including his own statements and a videotape that was made at the time of the

instant offense.

3. Based on my interviews, testing, records review, and interviews with family
members, | diagnosed Mr. Sheppard as suffering from Paranoid Schizophrenia, a sub-

type of schizophrenia as described in the Diagnostic_and Statistical Manyal-iV (DSM-

1V) that is published by the American Psychiatric Association.

4. | am aware that during the penalty phase of Mr. Sheppard’s trial, one af the
jLIfOI'S spoke with a psychologist who was an acquaintance of his and asked her about
Paranoid Schizophrenia. | have recently had the opportunity to read the transcript of



2

the in-chambers hearing with this juror, whose name is Stephen Fox, where he
recounted his conversation with the psychologist in question. | have also read the
two affidavits that were submitted by the psychologist, whose name is Helen Jones,
as well as the entire transcript of my own testimony at the penalty phase of Mr,

Sheppard’s trial.

5. According to the transcript of the in-chambers hearing, juror Fox said that
he asked Ms. Jones for a real "boiled down" definition of Paranoid Schizophrenia and
she told him that people with that diagnosis "really are not in touch with reality.”
According to Ms. Jones’ affidavit — she does not apparently have her doctorate since
there are no specific credentials listed after her name — this "boiled down” definition
of Paranoid Schizophrenia was in no way inconsistent with my testimony at Mr,
Sheppard'’s trial. '

6. As the professional who actually gave that testimony, | must respectfully
disagree. The boiled down definition that she gave to juror Fox grossly distorts both.
the clinical picture of Paranoid Schizophrenia and what ! had to say about the disorder

during my testimaony.

7. Paranoid Schizophrenia is, as noted above, one sub-type of schizaphrenia.
1t differs from the other sub-types in a very important respect. Those individuals who
suffer from it do pot, as the DSM-IV clearly points out, usually exhibit disarganized
speech or behavior. It is frequently the case that they. can appear quite "normal” to
the people around them; at least for relatively short.periods of time, and that their.
behavior does not in any obvious way call attention to them as "psychotic” {(which,

in fact, they are} or even "mentally ill.”

8. Unlike people who are diagnosed with other sub-types of schizophrenia,
sufferers -of Paranoid Schizophrenia — like Mr.. Sheppard — do not typically waik
around tatking to themselves or engaging in cbviously odd or disorganized-looking
behavior. The very serious distortions for Mr. Sheppard were in his thinking and.his
ways of perceiving things, not in his outward behavior. * Again, Ms. Jones’ "boiled
down" description of Paranoid Schizophrenia was, in my opinion, a grossly distorted
— because so dramatically oversimplified — way of characterizing the expected
clinical presentation of someone diagnosed with that disorder.

9. Telling juror Fox that someone with Paranoid Schizophrenia is "not really in
touch with reality” was erroneous and very misleading because it played into the
popular stereotype — accepted as "true™ by many laypeople — that individuals
diagnosed with schizophrenia act in a very disorganized and outwardly bizarre
manner. Since the Bobby Sheppard that this juror saw on the crime scene videotape
was not jn any obvious way "out of touch with reality,” juror Fox could reasonably
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have inferred from his working definition of Paranoid Schizophrenia that the defendant
was not really-mentaily ill. '

10. The fundamental error in Ms. Jones’ oversimplified definition was in her
failure to distinguish between what someane with Paranoid Schizophrenia might look
like and the grossly distorted, delusional thinking that is likely to domninate his/her
inner world. The quality of Mr. Sheppard’s inner world is not something that juror
Fox could have inferred from the few minutes of action captured on the crime scene

videotape.

11. Itis, therefore, my professional opinion that the "boiled down™ definition
of Paranoid Schizophrenia that was given to juror Fox was an inaccurate, grossly
misleading definition, and that it was very seriously at odds with the more detailed,
far more nuanced description of Parancid Schizophrenia that | attempted to convey
to the jury during my testimony at the penalty phase of Mr. Sheppard’s trial.

Pursuant to 28 U.S.C. Section 1746, | declare under penalty of perjury
that the foregoing is true and correct. ‘Executed on this /S~ day of ,

2000.

Cttn . Uandlee

Notary Public

FDNA G. CHANDLER
JMOTARY PUBLIC, STATE OF OHIO
RY CCRMIAISSION ERPIRES t,z/ 27 /v—d

Printed Name

My commission expires:

April 28, 2000
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1 IN TEE UNITED STATES DEISTRICT COURT 1 THE COLURT: This is Case Humber C-~1-2000-483,
FOR THE SOUTHERN DISTRICT OF OHIO
2 WESTERN DIVISIGN AT DAYTON 2 Bobby Tarrxell Sheppard versus Hargaret Bagley.
3 BQBBY T. SHEFPARD, ] 3 We pest thieg afterncon to hear the testimony
H
4 Petitloner, } 4 of Dr. Jeffrey Smalldon.
)
5 ~va- ) Casp #C-1-00-493 5 ts the Petitioner ready to proceed?
}
& MARGARET BAGLEY, ] . [] ¥R. KODL: Ya=, Your Honorc.
3 -,
¥ Respondent,, ] 7 THE COURT: Vary weil. MNr. ¥Wille, ia the
L] o= & Respondent ready to proceed?
EVIDENTIARY HERRING Lefore United Statea
2 = w [ MR. WILLE: Yes, sir.
Haglstrate Judge Mickael R. Merz, United Stifed; ro
10 = 2 i THE COURT: Mr. Houl. you may call your
bistrict Court, 200 Waat Second Btreet, Courtroom #3,
i . 11 witness.
on Thursday, June 5, 2003, commencing at 1130 o'clock
12 12 MR, MOUL: Thank you. Just as a preliminary
p.m.
13 13 matter, the Petitioner would ask that the Court take
14 14 judicial notice of the DSK. I asked —— DSM-IV. Aad I
Q¥ BENALF OF THE PETITIONER:
s 15 asked Chuck ¥1lle if the State hed an objection te
GEOFFREY J. MOUL, Esq.
14 Murray, Murphy, Mcul & Basjil 16 that, WHe did not have aa objection. I have a Sixth
326 South High S8t., Suite 40D
17 Columbus, OH 43213 17 circuit decision that supports the Court taking
18 TIMOTHY R. PAY¥E, Esq, 1B judielal notice of the DSK. I think 1f you refer to
Assistant Etakte Public Defender
19 Office of the Ohla Fublic Defender 19 poge § on that printed copy --
8 Eaat Lonyg $t., 1ith Floor
26 Columbue, OH 43215 20 THE COURT: If it’s geod ensugh for the Sixth
21 ON BEHALF OF THE RESPONDENT!: 2% Cireult, how can I pesaibly dissent? Judicial notice
22 CHARLES WILLE, EBg. 22 taken thereof.
Atteorney General‘s office,
22 Capital Crime Section 23 MR. MOUL: Thank you, Your Homor. The
30 Eaat Broad St., 23rd Floor
14 Columbus, QH 43215 24 Petitioner would like to call Dr. Jeffrey Smalidon.
25 25
A\
Honna McCermick & Aseon,. $37/291-3334 CEi\\ Momna MoCormick & Asaoc. ¥37/281-3234
2 +
1 INDEX TO EXAMINATION 1 DR. JEFPREY¥ SMALLDON,
2 WITNESS: 2 a witness being of lawful age, having heen duly
3 Dr. Jeffrey Smalldon 3 cautioned and sworn, did testlfy vpox hia oath as
Di
. ract {ross Redir Recr 4 followa:
Br. Moul
s * 3 37 5 DIRECT EXAMINATION
Mr. Will
e ° 2 38 6 BY MR. MOUL:
7 7 Q Dr. Smalldon, would you please state
INDEX TO EXHIRITE
a ] your name for the record?
Court
5 Ex. No. Description Page 9 A Yen. My name iz Joffroy L. Smallden.
10 1 Affidavit of Jeffrey L. Smalldon Pn.D. 4} 10 @  Asd, Dr. fmallden, what is your currant
11 il addreae?
12 12 A 5151 Reed Road, Suilte A, &8 in apple,
13 13 211. And that's Columbus 43220,
14 14 Q And you currently practice paychelagy in
15 15 the Stats of Chio?
15 16 A Yas, I do.
17 17 Q with whom?
18 i@ A I'm assosiated as an independseat
18 19 contractor with David J. Tannenbaum and Associates.
20 20 [+] The trial court transcript in this casa
21 21 ingludez a wealth of informatien op Your background,
22 22 but If you eould briefly deacribe your educational
23 23 background for thée Court starting with your
24 24 undergraduate studies.
25 25 .3 Okay, I received my undergraduate

Momna McCormick & Assot, 937/291-3334

Monna McCormick & Assoc. $37/291-3334
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1 dagrea in 1975 from Valparalsc Univer=ity In 1 1 A I'm board-certified by the American

2 Valparalgs, Indians. That was with a major in English 2 Board of Foremsic Psychology, which is cne of the

3 and 8 miner in psychelogy. The following year, 1576, I 3 constituency boards of the American Roard of

4 recelved a Master’s degree ln English llteraturs from 4 Professional Peychelegy, in foransic paychology.

5 Purdue, Aftaer receipt of that degres, I returned to 5 That's cne of a number of speclalty areaz in whleh it‘g

6 Valparaizo and taught thare in the BEnglisk Department & possible to cbtain board certiflcation in paychology.

7 for & yvear. Then I recelved a graduate Fellowship for 7 b Whet i3 the process of obtalning the

8 study of Modera Irish Literature at Trinity College at 8 cartification for foreneic paycholeay?

g Dublin for a year, which I did. Returnad ia 1979, aad 9 A Flrst, there’s a tarsshold reguirenent
10 taught fo¥ A year 2zt a community college in western New 10 that needs to Ls meat 1ln verms of number of hours worked
11 York. In January of 1580 I bagan werk toward s 11 in the forensic filele under the supervisiocnm of a
12 Macter's degres in Health Servicas Administration at 12 forensic psychologiec, I belisve that whea I applied
13 George Washingten University. And 1t was for the 13 for board certification that number was a thousand,

14 second half of that degree, the rezidency portion, that 13 thousznd hours of experience. The firat atep followlng
15 I came to Columbus for the first time {n June of 1981 15 the detsrmination that you have that bagsie thresheld
16 to do my residehcy at Riverslde Methodist Hoepital. 15 requirement met is to submif an extensive set of work
17 Following the complation of thet dagres in 15682, I 17 samples that are reviewed by two or three board-
16 remainsd on a2t Riverside, for the laat two years there 12 certified forenair paychologlsts. If those are found
19 betwest 1383 and 1983 serviag a8 the Vice President for 9 £o paas muster, then the laat atage in the process iz a
20 HMental Health and Alcoholism Bervices. In 1985 I began 20 three-hour oral sxamination. [It's conducted by three
21 work toward my Ph.D. in psychology at Ohlo State, and T 21 other board-certified forenaic psychologiats.
23 complated that degree in 1989, 22 Q How meny foransic psycheloegists that arae
23 Q 1s Lt appropriate to describe yor aeg a 23 board-certified exist in the Stats of Ohin?
24 clinical peychologiat? 24 A At last count -- and that’s within the
25 A Yoz, it is. 5 laet yeax =— thare werd approaimately 215 In the Unilted
Monna Nctormick & Amsoc. 237/231-3334 Henna Mctormick & Assoc, 937/281-3334
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1 Q And is the majoxity of your professionel 1 Statas and Canadx.

2 time spent In rhe asgegamant and treatment of 2 Q How many in the State of Ohlo, do yom

3 individuals -- 3 know?

4 a Yeg, 4 A In the State of Ohlo I belleve there axae

5 [¢] ~= or in ressarch? S approximately five.

6 A In the assasement and treatment of [ Q Becauss I'm a lawyer, I don’t know the

1 individuale rather than in reaearch. 7 answar to this guestion. So what 13 a forensfe

e Q Are there areae of specialization within B psychologlst?

5 your ¢linical psychology practice? 9 A An that tarm {a wvsed In paychology, it's

j 3] A Yas, My primary aresz of specialization 10 a pasychologlst who provides consultation at poirte of
11 ia forensic consuitation or consvlitation at different 11 intersection between both the orimirnal and the clivil

12 points of intersection between psychology in both the i2 justice system. It <¢an lnvolve consultation in

13 griminal and civil justice systems. 13 criminal matters. The largest part of my forensic
1% 2 Are these are2as where you've obtainec 14 practice ia comsultation whese I'm the court's expart
15 apeclalized knowledge, trzining and experience beyond 15 in cases of disputed custody. Personal injury case
15 +that which wounld typlcally be obtained in the course of 15 coneultation is ancther area where forenelc
17 complating the requirsmsnts for a Ph.D.? 17 psychologiets freguently werk.

18 A Yes, 18 [+] I take it the Peychvlogy Department at
19 Q Ara you currantly licensed ko practice 1% 0SU where you obtained your Ph.D. im acecredited by the
20 peychology in the State of Ohic? 20 American Psychological Associatfon?
2L A Yea, T am. 21 .S Yes, it is,

22 Q Do you have any board certifications in 22 Q Are you currently active in any
23 any specizlty areas? 23 profeasicnal sr¢anirations or associationB?

24 A Yes, 1 do. 24 S Yom.

25 Q And what are those speclalty areas? 25 a What are thoseT
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1 A I'm a peanker of the Amerkican 1 profeseionsls as the Bible for diaghosis of mental
2 Psychological Mssaciation, including memberahip in twe 2z disorders.

k] of its constituent divisionz, the Clinical 3 Q And ix that the principal --

4 Waurepsychology Division and the Law Peychology L] THE COURT: Leat we get toe far ahead of
5 bivision. 1I‘m & member of the American Collega of 5 ourselves, let me interject. You wouldn’'t regazd the
& Forensic Paycholegy, the Ohio Peychological [ DEM-IV as a learned treatise, would you?

T Association, Central Ohis Peychological Aasociation, 7 THE WITKXESS: I wouldn't use that term for
] Wational Reademy of Meuropsychology. I'm ar the 8 It, no.
g9 coneulting staff at Riverside Nethodist Hoapital in s THE COURT: Go ahead, sir.

13 Columbus. And I believe that my appointment is Etill 10 BY MR, MOUL {Continuing):
11 cerrent. For approximately seven years between 1933 11 R And )s that a diagnostic tool that
12 and 2000, I was an Adjunct Amsistant Professor at Ohlc 12 guldes you principally in the diagnesie of mental
13 state whare I taught a gradvate-level geminar called i3 illness?
14 Wipgpice fa Forsnsic Psycholegical Aassesement." I 14 A Ya8.
15 belisve that that adjuact appointment is stlll ocurrent. 15 Q And I take it that’s constantly subleat
16 Q You participate regularly Ln contimnuing 16 to peer review?
17 aducation activities? 17 A Yes.
L& A Yos. 18 [+ Conetantly heing updatedy
19 2 And ycu're requirmd to do s¢ to maintain 19 A Tes.
24 your license? 20 Q fou’ra awara that cne of the purpsses of
21 A Yes. 21 thia hearing is to determine or to Eacilitate Im the
22 Q Do you have prior experisnce befng 22 ultimats determination of whether or not Bobby Sheppard
23 qualifisd as an expert wWitneas? 23 received a fair trial in tha State Court in his death
24 A Yes. 24 penalty trial; right?
25 ] In what field? 25 .3 Tes.
Monna McCormick & Assoc, $37/291-3334 Manna McCormick & Assoc. 531/291-3334
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1 A Paychalngy, Specifically foransic 1 ) ¥t’s my understanding that you have some

2 peychology. 2 personal and strong feelings with regard to the death

3 Q Hee the State of Ohio ever retainad you 2 penaltyr im that right?

] as an expert? 4 a Yas.

5 A Yes. 5 Q And what is your positior on tha death

é ¢ in what context? 3 penalty?

7 A I've baen retained by the State teo do 7 A I'm personally oppcEed to the death

] evaluations of competency to stand trial and ¢riminal 8 panalty.

g responeibliliity. I was alao retainaed a number of years 9 [+] Do those personal feelings towarda tha
10 ago by the State Attorney Gengral’s 0ffice to provide 10 death penalty in any way affect your abillity t¢ perform
11 cansyltacien ¢n a clvil matter. 1I've also been 11 consultation in thia came?

12 retained by the State te perform svaluationa of 12 S Ka.

13 Juvenile walver oxr juvenlle bindover. 13 Q And do thoese persenal feelinge in any
14 Q Based on your profsseienal exparience, 14 way affect your abllity to evaluate what are the
15 ts there a particular manval or a geide or learnsed 15 ptaandards for paranotd schizophrenta?

16 treatise that is typically frllowed by the majority of 16 A HWo.

L7 paycholegists in hmerica for dlagnosing mentai illneaa? 17 Q In any way affect your ability to

18 A ¥Yes, there ia. 18 evaluete whether or not 2 partfcular definitiom that
19 Q And what 18 that? 13 somehody alse may have given on paranold schizophrenia
29 A That iz this tome, tha DSM-IV. New 20 in conslatent with the standards or feateras of

21 there'E & DSM-1V-R, actually & revised edition, but 21 paranotd schizophrenia as generally recognized by

22 that stands for the Diagnostic and Btatietical Marual 22 psychologists?

23 of Mantal Disordars. That*s publiehed by the American 23 A No.

24 Pgychiatric Association, very froaguently referred to 24 Q T*'m correct that in or about 1055 you
25 and universally regarded among mental health 25 tagtifiad A an axpert witness At the sentencing phass
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1 for Bobby Zheppard == 1 depoxitien and befora this Court at an evidentiary
2 A That's correct, yes. 2 hearing during 2002. The two individuals whose
3 ] -~ in the matter of State of Ohivc versus 3 testimany I reviewed, both deposition and svidentlary
4 Bobby Sheppardy 1 hearing testimony, were Helen Jones and a juror from
5 A Yes. El the Sheppard trisl named dtaphan Fox.
1 ¢ And can you without getting into great 6 Q and I'm correct that you did that
7 detail -- becauge I know you testlified at that trial 7 begauge I asked you to do that to datermire whether
B specifically what you did and what you conafdared -- B Jurer Fox was glven an accourate description of paramoid
3 but will you gensrally dascrilke for the Court what yon E] schizophrenia by Helea Jones and whethey that was
10 considered Ln preparation for your testimomy Ln 19957 10 consistent with the eeatitony you wauld glve in a
11 A ¥es. Just very ganerally, I conducted 11 trial?
12 mulkiple intsrview testing sesglons with Mr. Sheppard. 1z n Yen.
13 I believe seven in all. Conducted a very extenslve 13 q 18 that Tight?
14 interview, Administersd =n extonsive battery of Y] A Bhat's corzrect.
15 psychologleal and neuropaychological testa and 15 Q In your professional opinion, how ia
16 asgessnent procedures. I reviewed an extenzive file 16 "parancid schizaphrenia® defined?
17 that included not anly discovery, but medical recorda 17 A well, in the DEM-IV there are vary
18 and educaticnal records, I reviewed quite an extensive 19 specific diagnoati¢ criteria that are used in
135 ecollection of records docume=nting the memtal health 19 diagnosing any of the mental disorders in that book.
20 history of clese relatives of Mr. Sheppard‘s. I also 20 paranoid mchizephreniz i one of a pumber of subtypes
21 conducted interviews with s numbér of collatersl 21 of schizophrenia, and in diagnosing It you begin with a
22 sources of information, spacifically family menbers. 22 general set of diagnostic criteria for schlzophrania.
23 and I think, generally speaking, that's the scopa of 23 Itrs not apeciflc to paranold schlzophrania bot for
L what I did in preparation for my testimony. 24 schizophrenia in general.
25 [« And aga$n, the Court hap that trial 25 Those diagnostic criterlas baslcally consiat
Monna McCormlck & Aseoc. $37/291-3334 Monna McCermick & Assac, $537/291~3334
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1 testimony in tha racord of thie cspe, but to give us [ of 8ix elements, the first of which has a few parts to
2 context for today‘s hear!né ean you gensrally summarlze 2 it. But I'11 just very briefly review what thoee six
3 what your testimony was in the patter of Ohlo versus 1 slements are of the schizaphrenia disgnosls.
4 Sheppard? 4 In order to be diagnosed with mchizophrenja,
5 A Yes. T apoke of a pignificant history 5 an individual nesda to havo demenstrated daring &
& af serious mental 1ilness fn Mr, Sheppard’s family. I & period of a month two of five symptoms. Those five
7 diagnosed him as having paranoid schizephrenis. I ¥ aymptoms are delusions, kallueinations, disorderad
] spoke during my tastimony of that diagnopis and its 8 speech, dlacrganized behavlor, asd what are gcmotimes
9 impiiestiona. I also apoka of an automohlile accident q refarrad te as negative symptoms., In the comzext of
10 that he had bsen involved in in 13993 and the pesaiblo 10 achizophrenia, what that term meane is symptoms like
11 implications of that accldent for the emergence of 1 withdrawal, flattenlng of affect and so on. 5o
12 peychetic symptomatoclogy in late 1023 and throughout 12 typitcally an individual meads to have two of thoss Fivae
13 1994, I testiffed at some length abeut his 13 symptons over a peried of at least a month., Now,
14 paychosocial history, hia family constellation, his 14 there's one exception to that, and that*s if the
15 educational history and so en, I alaa spoke during my 15 individnalfs delusiona are thought te be of a
18 testimeny about genarally the reaults of some of the 15 particularly bizarre varlety or 1f the person raports
17 psychological and the neuropsychelogical tests that I 17 ongoing avditory hallucinations. Bither of those
18 administered. 18 symptops takes alone can mest that criteria.
i9 Q And befors you came hare today to 1% The sacend criterion of tha aix is
24 tegtlfy, what did you do in preparation for thia 28 aignificant diminighment of function Ln an Important
21 heazring? 21 domain of the individoal’s lifs. For exaople,
22 . A Well, I reviewed the files of ny work 23 educational performance, vocational performance, or
23 from triasl level consultation, and I aleo raviowed scme 23 interparsonal functioning.
248 materlals that were provided to me juat recently by 24 The third of the six criterla ia the duration
25 defanze counsal, specifically teatimony given both at 25 of the pymptoms that I mentioned under the flrst
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1 eriteria, and what that thipg criterion says is that 1 gchizophreria™ was. Ee indicated that ha wanted one
2 over a perlod of six months there have to have bman F additional sone thing kayord the testimony that he hrad
3 eontinuous Bigns of this disorder, some kinde of signs 3 heard during the trial before making his decision about
L} that the Individual was demonstrating the symptoms of 4 what penalty tc vote for. Those were the things that
5 schizophrenia, 5 he ipdicdted that he was looking for when he placed the
& The l&gt three of the criteria used is § call,
7 diagnosing schizophreaig are kind of rule-out criteria, ? Q Sure.
] in other words, criteris that say it's lmportant that a THE COURT: This is from the hearlng testlmony;
E] the cliniclan discover that these preasenting symptons 9 is that right?
10 are ;ot a result of something elae. Thoee thrae things i0 THE WITHMESS: That’s from his tesatimony, both
11 being a mocd-related disorder, for example, majer 11 at the evidentiary hearing and at hie deposition.
12 dapression, schlzo-zffective disorder, that they'te not 12 BY MR. MOUL {Continuing):
i3 the result of a medical cordition or substance usa. 13 Q I want to look at -- ¥ want to focus on
14 And then the very last one is that if the Individual 14 the different dascriptions of what Helen Jones stated
15 has previously been diagnosed wikh autism or some other 15 and break Lt dewn from "This {g whkat Juror Fox
15 varlety ¢f pervasive davalopmental disarder, it has o i6 testified he wam told" and "This is what Helen Jones
17 ba demorstrated that tle deluslons and the 17 stated that szhe was told." And that’s sort cf the
18 hallucinations that thay've shown are prominant 8 diohotomy of the analysls I want te go through. So {f
1% symptons of their presentatlon beyond the features of 19 we could start with Helen Jones‘s testimony. What is
20 these pther disczders, 3o those are the alx criteria 20 your understanding as to what Helen Jomes has testified
21 that are nsed in diagnosing #chizophrenta. 21 to in tchis case aa —- with regerd to how she describad
22 Fow, beyond that, az I said, parxanoid 22 paranoid schizophrenia to Juror Fox?
23 schizophrenia is one subtype, and in the DSM-IV there 23 F] It‘e & littls bit dlfficult to answer
24 are two specific criteria that are used in diagnosiag 24 that question becausa of inconeisiencles In her
25 that subtype. Those criteria ara tha presence sither 25 testlmony. At one point, for example, she indicates
Monna McCermick & Assoc. 937/291-3334 Monna McCormick & Assoc. 937/291-3334
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1 of prominent daelusions or hallucinaticns znd the 1 that ohe doesn‘t know the definitlon of parancid ]
2 absance -- and this 1s one of the features of parancig 2 schizophrenia, but then she goes on oo 2ay, "I gave him
3 schizophrenia that distinguishes It from tha other 3 & dafinition anyway.” She indicated that she described
4 subtypes, The absance in the caze of paranoid 4 it recollectiog, as ghe =ald in her tant lmony,
5 schizophrenia of obviously disorderad spegech, 5 something that she had heard in a psychology class
11 disorganized bshavior or dramatically flattened affect 13 aﬁproximutely 20 years earliec that 1t was a
7 oz emctional presentation. 7T compunicatlon disorder. That was the phrase that she
3 Q Again, to previde us mome context for B used to communicate the description that she offersd tao
9 your testimony, what bassd oz your review of the 5 Mr. Fox sh& recalled.
10 deposlitions taker in this habeas case and the %trial 10 Q 1% it correct to say that paranoid
11 transoript from the evidentiary hearing taken in this 11 schizophrenia is a commanicatlon disorder?
12 case was your understanding of what Juror Fex was 12 A NG .
Ly looking for when ha called on Helen Jones during the i3 Q is thers a family of diseases that are
14 deliberationa? 14 recognized in tha fleld of paychology as communication
15 A Wall, I'm going to raly on Mr. Fox's 15 discrder?
16 tastimony it anewering that gueation. As I said, I‘ve 16 ES Yeah., I heaitate e little bofoxs use of
i7 read his testimony at depesition and in the evidentlary 17 the tarm “disease,” but thare’'s a category of disorders
18 hearing bafore this court, and he ldentified a numbsr 18 that is included in the DSM-IV under the heading
132 of thinge that he intended to accewplish whan he made i8 cemmunication Dimozdere, yes, That's a discrete
20 that tetephone ¢all. He sald that he wanted to reliave a0 catagory of disordars.
21 himself of the burdan &f tha decieion that he needad to 21 Q And what are some examples of those
22 make as a juzzor. He indicated that he wanted to feel 22 disorders?
23 good with himself in the role that he wes baing asked 23 3 My Dest recollection is that there arae
24 to play es = member of the jery. He indicated that ha 24 five of those, Tws of the five are stutvering, which
25 wanced to find cut what the term "parancid 25 raferz to a dlmprder of speech flusncy. Anrother one la
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1 callad phonological disordar, which refers to a 1 question llke apart from the accuracy -- the technlcal
2 disorder in the abllity to actually articulste words 2 accuracy == to ask a broad guestion like, “Well, how
3 correctly. Those are two of the fiva communications 3 would you describe that aslde from inaccurate?®" that
4 dlacrders. 5 anawer could be based on numercus consliderstiond. The
5 Q i1 belisve you tastified earlier that 3 eiroumstances, the facts involved, the personal
£ disorganized speech g not & feature typlcally 6 ovpinicna af the taetifyirg person other than his
7 agsaociated with paranoid schizephrenia? 7 expertise. ARl of these things wonld not be based on
a A Phat's correct, B the witness’s experti®e, but rather his assessment &f
] Q And parancid aschizophrenta is not & -] how a particular lay person might regard something and
16 commupicatlon discrder? 10 how that lay person would interpret somethlng said by
11 A It's not, though T would add to that 11 gomething {sic) alse. We would object, Your Honor,
iz thazt in Eelen Jones e testimony she indicates at one 12 because that's heyend the expertise of the witness.
11 point that her un&arstanding is that one characteriztic 13 THE COURT; I don’t think that gusstioa has
14 of paranoid schizophrenia Le nixed expressive receptive 14 been aaked. And so accepting the valldity cof your
15 aphasia ¢isorder, Whethar she actnally communicated i5 point, I don‘t think that -~ t don’t think that's the
1€ that level of apecifleity to Mr. Fox 12 net clear fyom 1 guestion before the witness, but it does gomehow haed
17 her testimony, but it’s abaplutely Incorrect that 7 to ba related to the DSM.
1g that’s & Isatnre of paranofd schizophreain. i8 MR, MOUL: Thank yau, Your HOROF.
15 [+ In your preofessional opinton &d 2 1% Picking up on what Hr. Wille said, based on
20 paycholagiat, to refer to pagancid schizophrenla as s 20 your professicnal sxperieace in relying on the DEM-IV,
21 communicaticn disorder is that -~ is that to diminlah 21 what effect do you think that a deicrkptirm of pararcld
22 the severity of paranocid schizophrenia? 12 schizophrenia as a communlcatlon dlsordex may have on
23 A Pramatically. 23 the llatener?
24 MR, WILLE+ Ghjactlion, Your Honer. 24 MR. WILLE: Object.
23 THE COURT: BSuatained. 25 THE COURT: Guatained., %his is g clibleal
Monna McCormick & AsBoe. 937/2%31-3334 Monna MeCormiek & Assoc. 937/291-33134
22 24
1 MR, MOUL: Do you belleve ;-.hat definition 1 psycholoylst, not an experlmestal peyrsheloglist, you
2 d1storts the definition of paranaid schizophrenia? 2 have aon the witness atand.
a MR. WILLE: Objection, Your Hoemer. 3 MR. MOUL: Is the statement that paranold
q YHE ARRITHATOR: Hang on just o second. Form # schizophrenia i» & communpication dlsorder conslistent
5 of the question. Sustafned. 5 with what you testified to at trial in the matter of
5 MR. MOUL: Using an adjective octhaz than & ghio versus Sheppard?
7 »Inacourate,” how would you describe the definition of 7 THE WITNESS: Be,
(] -- or tbe explanation that paranoid schizophrenia ie a ] MR. WILLE: Agaln, objection, Your Honor,
9 communication dimerder? 9 H1ls opinion, whether lt's consimtent ar inconeistent
10 THE COUAT: Raferring it now to the DSM-IV? 10 from an expert’s etandpalnt, LB Srrelsvant. The
11 MR. MOUL: I’'m not sure I understoed. 11 guestion iz whether a lay peracn would regard it asm
12 THE COURT: The question 1z not what the 12 canalatent or Lnconsistent.
12 witnesa's -- well, there’s a problem with the witness 13 THE COURT: Overruled. That may be the
14 just saying in blank his opinlen abaut inaccurately 14 pitimate guestion, but thls is 2 decent foundation for
is distorcad, whatever. It has to be related te -- at 15 it.
16 laast to the foundation of the DSM-IV, HMr. Wille, yow 16 BY MR. MOUL [Continuing):
17 may have something more. I don't kmow, 17 [+] Tarning now to other testimony In the
18 MR, WILLE: Yes, sir. JuBt to cbject to the 18 racord as to what description was given to Jurer Fox, I
19 1ine of guestioning, I think tha lssve here is not 19 want to foeua opn the —- well, let me bank up. Yeu've
20 whether two experts or one expart would agraes that 20 road Juror Fox's testimony --—
21 ancther expert‘s definitlion of the paycholegical term 21 A Yes,
22 im accurate or correct according te psychological 22 Q -- in the matter. And again, just to
23 standards., The losue is what impact, if any, any 23 previde us some context, what 18 your understanding as
24 misinformation would have on a lay person commnicated 24 ta how Juror Pox tas described his conversation batween
25 to that lay persan. Therefore, in asking a broad 25 he and Helsn Jones?
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1 A Juror Fox in his testimony indicated

: o ¥ o8 1 BY MR, MOUL {Continuing):
2 that Eelen Jones described th 1 der of
© = e dlace of parancic 2 Q Does the statement "kind of off™ capture
3 schizophrenia as meaning scmeone doesn’t ha
o < * Ve a gTRep 3 the essential featuras of paranoid schlzophrenla --
4 of reality. He also used tha phrase in summarizing s a Yo
3 what ghe told him or what he underatood her to tell hiam
5 Q -~ ag you understand?
[ an meaning that someone war kind of off. That waa tha s a No
7 hrase that h sed . t o int & -]
P e » ne pe o one of his 7 ¥R. MOUL: ©ne minute, Your Hopor.
B tastimontes; elther at depoaition or In the evidentiary
-] {Pausa.)
h ke £ hi
9 aaring, dageribes comlng away from s convarsatios 9 I have nothing further, Your Homox.
10 Ath Hele 8 with that
¥ =len Jone 2 senasd paranold 10 THE ARRITRATOR: Cross?
11 ehizo i ank tl
# phrenia mean hat scmeone wzs out of touch with 1 MR. WILLE: Thank you, Your Honmoz.
12 eality.
F i 12 CROSE EXAMINATION
I3 And does the phrase “out of touch with
2 - 13 BY MR, WILLE:
14 smallty” cepturs the easential foatures of oid
e ® ® paxan 14 [+] Dr. Smalldon, Mr. Moul asked you on
i5 schizophrenia?
P 15 pirect a guesticn with reapect to a specilie -~ some
16 A In my cpinlon, it does not.
Y B ! “ 16 spacifl¢ informatlon er the informatlcn that was
17 o what features of schizophrenla doesn’t
e 11 provided by Mlias Jenes to Juror Fex, end yoe indicated
18 1t capture accsrately?
18 that you were not sure whethar that perticular bit of
19 THE COURT: Schizophrenla or paranoid
19 Information had beep pommonicated. Do yon recall that
friv] achizophraniat
20 gueation and answer?
21 MR. MOIL: Parancid schizophranla. Pardon
21 A Yas.
22 [N
22 Q What Le your understanding as te¢ tha
23 THE WITHESS: One of the serious problemz
P o 23 length of the senversaticn bstueen Juror Fox and Misa
k1] that I have with that phrass la how weakensd and
24 Janes?
25 watared down that is as a description of the clinical
5 A s I recall, both thelr testimony
Monna McCormick & Assoc. 937/291-3314
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1 reality of parancid achizophrenia. gomething T didn’t 1 estimates varied beiwsen one and flve minutes.

2 mention beforg, but that maybe I can include now, 18 z Q Would it ba fair to say that on one

3 that Juror Fox also ssid that what he ssked Helen Jones 3 eccaslon she saild it wee two minutes at most during her

4 for waw & boiled down -- that waa the phrase he nepad -- [} tastimony?

5 boiled down definitlion of paraneid achizophreaia. To 5 » 1 think I recall her saying that.

3 ma “bolled down® suggeste kind of distilled to lte & Q gn another cecaston, ahe went 80 far as

7 egspnce. And to thaen Tecsive the definition rgut of 7 to may it was 60 peconds in duration?

8 touch with reality," that’'s a phrase that i3 sort of a ] A I think I recall that, too.

H] golloguialism like whacko or whacked out or muts or out 9 o Now, Dr. Smalldon, assume that a lay
10 of it and does not capture the reality of the very 10 person hoars one expart talking about his subject or
11 zigidly held falee bhaliefs that sre typlecally part of 1t hex subject of expertise. HNow, Assume thet the game
12 the lnmer life of someone with parancid schizophrenia 12 lay person hears another expert om & different ocgasion
13 but that are not avident lin relatively supsréicial 13 talking about tha same area of axpertime. Now, isn’tC
14 fnteractions with them. To say that somecone is cut of 14 tt falr to say =- and assune that those two axpext
15 touch with reality, in my cplalonm, implies & very 15 opinlons cenflict. HNow, fgn't it fair to say that a
18 diffarent king of presentation bohaviorally amd 20 on 16 lay parson may have no idea whateoaver that those two
7 than what aone typlcally saed with parancid 17 opinions are in actwal canflict, having ne knewledge of
18 schizophrenia, 18 the undexlying subjact?

19 MR, WILLE: Your Honor, I would just objsct 19 ¥R. MOUL: Objsction to form, Your Horor.

20 to the lmst part of his testimcny that his opinion that 20 PHE COURT: Sustained, Even though this is
231 this to his mind raflects a cartaln view as to the 21 Cross Examinatlon, this is stlll a clinical and net an
22 meaning of the particular atatemeat "out of touch with 22 axperimental psycholtogist you have on the stard,

23 reality.” 23 BY MR. WILLE (Continuimg):

24 PHE COURT: The objection is taken undar 24 o 3o would it be falr T¢ soy as a mather
25 advissment, 25 of common upderstanding that a person who has na
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1 particular expertise in an area may AOt rave the 1 a They might. o
2 understanding or capacity to determine whether a 2 Q S0, therefore, that person might think
3 paxticular subject is technically accurats or 3 that they have a copmuplcatisns problem)y right?
4 inaccurets’¥ 4 13 Well, I’'m not sure how you're using -~ [
5 A Yan. 5 think you used the phrase a minute age 'cemmunicatlon
& Q Now, you testified during Mr. Sheppard’s [ disorder," and I think that implies a level cf severity
7 mitigation hearimyg, ¢id you not == 7 that goes far beyond the kinds of bebavioral
8 A Yes. Sorry. & characteristics that you’ve just described. Sort of
9 Q -- that pecple with parancid 9 guiet seocial presence, for example.
ie schlzophrenia sre often very guist -- 10 Q pr. Smallidon, corract me |f X'm wrong,
1t A You . 11 but --
12 2 -~ do yoo zacall that testimony? How, 1z MR. ¥OUL:t I'm geing to chiect to the
13 based os -- nat on perhaps expart testimony, but en 13 continuing line of guestioning. I donr’t thiak that on
14 sommon understanding, would it ba famir to say that an 14 piract Re testified ap tTo how ordinary pecple woulad
15 ordinary person might consider a person who is quiet to 15 interpret certails behavioys and conld reascnably
18 have a communications problem? 16 interpret the meazning of certain statsments.
17 a 1 wouldn't think they would. That would 17 DTHE COURT: Mr. Wille?
18 ka sort of a far-reaching inference to draw from the 18 MR. WILLE( Youxr Honor, agaln lascfar as nhis
19 fact thst.someone ia guiet fn my cpinion. 19 testimony -- fnsofar he was permittad to testify with
20 Q So your testimeny would be chat if & 20 respect to any hint as to using one term would indicate
21 person said, 'Well, he’s a pretty guiet guy,” an 21 a more Bevere dlsorder versus another, I was attempting
22 erdinary person might nct think -~ he sight have 2 22 to get into that area as well.
23 1ittle -- he might be shy? A person who's guiet might 23 PHE COURT: I don't think it'as necessary.
23 ba shy? 24 WR. WILLE: Your Honor, I'lL)l move on.
25 MR, MOUL: Your Henor, I't gelng to objlect, 25 Now, Dr. Smalldon, again you recall
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1 1 don’t beliava that the expert has been qualified to 1 toptifying at Nr. Sheppard's mitigation hearing. Would
2 tegtify a5 ta how an ordinsry parson would and could 2 you say. Poctor, that in your Drofessional jundgmant
3 faterpret statemente that ere baing made by another 3 would it be the obligation of & mitigation witness, a
4 individual. I‘m happy to do se because I thimk I¢ will 3 paychologist, to testify to the jury with respact to
5 actually help us, but I don’'t think that’s -- 5 what the paychéloglst baliaves fs a mitlgating or nat a
[ THE COURT: Sustalined. & mitigating fagctor in the casa?
1 MR, WELLE: MNay I juat respond briefly, ¥our 1 MR. MOUL: Objaction, Your Honer.
] Honor? There was a very gensral gquestion asked in 8 THE COURT! Grounds?
g9 which ths Court did not sustain the objectlion in terms 9 MR. MOUL: 1I'm not sure what relevanca that
10 -- he wag asked a very goneral guestiocn partlcalarly 10 has te the testimeny here today, The only thing le‘a
11 with respect to how & particular bit of communicatlicn 11 beyond this scope of pirect, and it certalnly has
12 might be viewed by the rescipient or a lay persen., My 12 nothing ta do with the purpese for us being hore today.
13 guestions weare directed only insofar as he answersd 13 THE COURT: Mr. Willa?
14 that partfcular guestidsn. 14 ME. WILLE: One of the thlngs Your lonor —-
is THE COURT: All rkght. I‘11 allow thak. 15 a8 Your Heonor knows that one of the guestions pressntad
16 THE WITNESS: Is thare a guestion? 16 by this witness's testimony is the effect, if any, that
17 MR. WILLE: Yes5, lLet ms repeat my guastion. 17 a particular bit ¢f information out#lde the evidence
is8 BY MR. WILLE (Continuing): 18 might have had. Now, our poaitlon, of course, ia thig
13 2] Would it be failr to say an ordinary 19 witnegs has nothing relevant to say about that.
k] persen who thought of somebody as gulet would also 20 However, to the extent on Direct Examipation that he
21 think that the person wag shy? 21 was offered =g sn expert wltness with reespact to
22 A They might. 22 presenting svidence in mitigatlon cases and so forth,
23 [} They might also think that the person 23 just want to make it plaln where -- in fact 1f he doss
24 had problems —- or had difficelty talking to other 2¢ have a particulaz view as te his rola snd how that
25 poople? 25 might impact on his testimeny bere.
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1 THE COURT: #Might go te hias. Overruled. 1 MR. WILLE: You Xnow, Your Honor, I don't

2 THE WITNESS: I think I understand your 2 have the page refersnce in my noteR.

3 gquestion. 3 o1y it corract to say that in your

] BY MR. WILLE (Continuingj: 4 professional opinimn that Bobby Steppard has 4 mevere

5 ] Lat me aak it agatn., Then In your 5 sentel illneas of the kind that would quallify as a

6 profassional Judgment, do you Ehink a paychologist who § potantial mitigating facter wnder Ohic law?"

7 testifies in a death penalty case¢ it ls the ] And angwer, "He does have that sort of nencal

] peychologiat’s role to tell the jury what the -- 8 fllness.”

9 whether the psychologist regards mental ilineE2 BB 9 ME. MOUL: Objectlon, Your Honor. I'm not
10 mitigating ox nonmitigating? 10 sura I[f kha’s impeaching hinm. I'm not sure what kind of
i1 B ¢can I respond with a gualified no -- 1% examination this is.

12 Q Yes. 12 THE COURT: I°m certainly not certain elther.
13 A -- but explain what I mean? 13 Whera are you headed?
14 Q Yeb . 14 ¥R. WILLE: Your Honor, again thig i to show
1z A 1 Hon’t believe when Y appear as & 15 om Diract Examination it wag brought up that -- rather
16 witness in mitigation that ft’'s part of ay role to 16 forthrightly that Dr. Smalldon has cpinions egainst the
17 sffer a perayagive mrgument sbout what the Jurors or 17 death penalty. What I'm teylng to do, I'm trylng ko
1% the trler of facts should see as mitigating. [ Bée 18 put his testimony in regard ko his opinion as to
13 that has a role for the attorneys. However, 1f, for 19 whether something ls -—— whathex 2 particular
20 example, I'm asked the question llks, "Dr, Sualldon, 20 description of 4 mental ters i® accurata or ilnac¢curate,
21 you've diagnosed this dafendant with this particular 21 I'm trying to pet that in the frzemework of whather he
2z mental disozdeg, Is that a mental disnsse as you 22 has any bias or any Inclination to have hls testimony
23 understand that term in Ohlc law?" &rd, obvisusly, 23 affected by his permcnal belietfs.
24 rhat's one of the mitigating criteria, "Yes, {t is." FTRE THE COURT: I°}1 allow it. ©n that haeixg
as and so Indirectly t wauld be identifying that disgpoais 2% I'11 allew it.
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1 as falling under one of the atatutorily defined 1 BY KR. WILLE {Continuing):

2 mitigating factors, but certainly not arguinsg how much 2 [] In faeck, in thiz cese you did offer a
3 the jury should weight it for what they ghould do with k] direct opislon that scmething was & mltigating factort
[ it. 4 A I den’t recall that sxchange exactly,

5 Q In this particular case I8 it not true 5 but as you read it that sounded to me 1ike a pretty
6 that you wers asked a speciffc questlon, "I the mental [ carafully worded guestion that I wouldn't have a
? disense of parancid schizophrenle in this case i that 7 problem respending. Yes, it's my understanding that
B » mitigating factor under Ohic law?" Do you recall [ this kind of mental diserder that I have diasgnosed In
-3 being asked that quastion? 9 this defendant im the kind of mental disexder that
10 MR. MOUL: Objection. T belleve the record 10 tased on my resding of decisicns by Ohin coertd has
11 gpaaks for itaself 11 been found to fall under khat B.3 nitigating factor, I
12 THE COURT: 1 think Lr's foundational. 12 pea that as a very different thirg from saying, "Yes,
13 Overraled. 13 trier of fact, I think you should weight thia very
14 THE WITNESS: 1 don't recall that spacific 14 heavily in deciding whether to mantance this person te
15 guestion, but I‘d be pleased to look at the testlmeny 15 death." I would sertainly never engage in that
15 i{n context. I’m sure that the polnt I was tryiag to 1% persuasive appeai. I don’'t have & problem -~ I think 1
17 make i5 that, yes, my understandipg 18 that this ls 2 17 wonld snawar Llat exact same way again 1f I was asked
i8 mental discrder of a severity that Ohic couzts heve 18 that particular guestion.

19 found to fall under the 5.3 mitigating factor, and ln 19 Q 50, in your opinioa, Lt would ke

20 that sense it‘s a factor for the trier of fact o 20 improper for a profaessional psychologist to offar any
21 conaidex. 21 opinion with respect to whatever welght or posdible

22 MR, WILLE: 13 fact -- and I will need my 22 offect that scmething had on the trier of fact ir their
23 notes from the transcript. You were asked tha 23 conslderations; wouldn't that be falz tb may?

24 following gquestion - 1 A That’s mot something I sae as part of
25 THE COURT: Page reference? 25 the yoim of an expert witness to indicate Now much
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I welght shouid be ascorded findings of the mental health
3 schizophrenice have halluoinations?
2 profeasional, ro.
2 MR. MOUL: I would object.
3 ] It's beyond your prafessional expertise
k] ¥R. WILLE: ®Bld you testify to that at the
4 then -- as to whatever effect, 1f any, any Lmproper
’ ¥e ¥ prop 4 mitigation hearing?
5 informatlion Juror Fox obtained in thie case, that would
3 THE COURT: Your objeetlon is it’e bsyord the
& be bayond your expertise to offer any profesaional
] acope?
7 aplinion?
b ME. MOUL: Of my Sedirect.
8 A There was a jusp there that I didn't
] THE {OURP: Suztained.
9 follew between the last guestiop and that guestlon.
9 M¥R. WILLE: Your Honer, on Redirect the
Io I'm sorry. I'm not sure that [’'m-following that .
10 gueation was asked with respect to whether he thought
11 1] Well, then I thirk I'wm finished, ¥our
11 that “"communication disorder" adequately described Mr.
12 Honer.,
12 Sheppazrd’s behavior. I wad just aimply following thet
13 THE COURT: Very gaod, Redirect?
13 up and saying -~ going at 1t and explore what elae hs
14 KR. MOUL: ©One minute, Your Honor, pleaas.
14 tentifled to with respect to the disorder and so forth.
1% THE COURT: G&uraly.
15 THE COURT: 1t is indeed beyand the scoD&.
15 REDIRECT EXAMINATION
16 KR. WILLE: Thank you.
17 BY MR. MOQUL:
17 EXAMINATICON
18 [ Doas & parancid schizopnrenic gencrall ’
pa v B o 18 BY THE COURT:
1% exhibit syeptoms of baing, quota, unquote, "out ot
19 [+] I undersatand that you have conaulted in
2% tooch with realiliy"?
20 approximately 15¢ to 160 death panalty cagaa; 1ls that
21 A ot as I would understand the phrase
21 eorract?
2z vgut of touch with reality,” no.
22 A Roughly. It might be even a few moxa
23 a And you understand that phrese to mean
23 than that at thias point.
24 what?
24 Q But have testified in only ten to 12%
25 A 1 think that that phrase impliss 2
28 A N&, It would ba certainly more than
Monna McCormick & Assac. 937/291-333¢
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1 presentation that’s characterized by disorganized T 1 that at this polnt. I don‘t know the exact number. I
2 behavior, aigns thati would tell an obaerver —- that 2 would -- my guess is over the last elevan or 12 years
3 would signal to an observer this person has some Aart 3 I‘ve maybe testifiad 43 times roughly. That's juax an
4 of serioua mental disorder. 4 estimats off the top of my head.
5 /3 In your prafesasional opirion, does Bokby 3 Q When you ars retainad as & psycheloglet
8 Sheppard suffer from a communicatton dieorder? 1 in & capital case, you d¢ not consider yourself a
7 A No. 7 member of the defense team; ls that correct?
] g And does he exhibit -- B A I dom’ft,
9 THE COURT: Again within the understanding of & [+ Would it surpriga you to learn that a
19 that phrase "communication disordex® fn the DSH-IV? 10 mitigatlon spacialist In one of the ceses in whicn you
11 THE WITMESS: That’s vorrect, Tour Honor. 11 ware so retained deacribed you ag A mesber of the
12 BY¥ MR. MOUL {Contiruaing): 12 defense tean?
13 Q And does he axhibit symptoms of 13 A ¥o, it wouldn‘t at all. and, in fact,
14 communication disorder as that phrase S8 defined within 14 much te my own chagrin, in one of the esarly death
15 the DSM-IV? 1% penalty cazes that I consulted on F carelessly refarred
15 A No. 16 to nyself that way durlng my testimony, but I don‘t
11 MR, MOUL: I have nothing further. ir consider mysalf a member of the defense tean.
18 THE COURT: Thank yeu, Anything mors, Mr. 18 Q Make the diztinction for me.
19 Wille? 1% A well, I mean, I don't even like the
20 MR, WILLE: Juek ore gueatleon, Your Henor. 20 language, "Dr. Smallden, did you testify on behalf of
23 Porhaps Luc. 21 the defensa?” I see myself asm a consuitant to the
22 RECRDZS EXAMINATION 22 defense, A consultant to the ¢court. It’a true that T
23 BY MR. WILLE: 23 meat with dafense counsal, I share my findings, review
22 Q Wow, you did recall testifying at the 24 in advance what the essentials oI my testimony are
25 haaring ~-- &t the mitigatfon hearing that paranoid 25 going to be, but I don‘t sea myself as a parson sho's
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Doee Petitioner’s counsel know when this

1 egort of involved in the same goal which the attorneys _ ¥evin Durkin.
2 de te save their c¢lient from the doath peneslty at all 2 affidavit bacane part of the record?
3 costs. That'zs not pact of my role. 3 MR, MOUL: As I stand here today, ne, Your
4 2 You don't pee yeurself &s having an 4 Konor.
5 advosatory role at all? 5 THE CDURT: Well, it appesrs to me cbvious
¢ A Ro. Expept for my opinion. [ that Lt could not have been acbmitted in supporxrt ¢f the
7| o You do understand -- do you underatand ? Motlon for new trial fer thizs case because the Motion
8 that your cemmunication wlth dafense counsal cannot be B for new trial was filed in 1935,
-4 -- strike that. ] MR. MaUL: I would agree thet it’s unlikely
1 Do you understand that your ¢conversations 10 -~ I can only say that Eevin Purkin didn't represent
11 with defense counsel are subject to the werk product 11 Bobby Sheppard in 1395. He represented Bobby Sheppard
12 privilege? 12 in his postconviction proceedinge.
13 » That's my uaderstanding, yes. 13 TRE COURT: Very good. Okay.
14 Q Ia 1t commoa for lawyers to talk to you 1 BY THE COURT {Contimming}t
13 about sirategy? 15 ¢] Dr. Smalldon, do you recall having beezn
16 A It's not uncomuen. 16 azked te provide any additional testimony, either Ilve
17 Q You may ¢r may not know the answer to 17 or by affidavit, after your tastimony in this case
18 this guestion. 18 sftor your testimony in the penpalty phaae?
19 THE COURT: Gayla, would mark this document 19 A I do, Your Henpox,
20 as Court’s Exhibit L, please? 20 [+ 7ell me about that, plsase.
21 {WHEREUPON, Court Exhiblt 21 -9 Apd I had my memory refreshed a3 I was
z2 Number 1 was marked fer purposes 22 raviewing my flile. I belisve that there’'s an affidavit
23 af ldentification.) 23 that I executed T belfaeve 1t’s in the yesr 2D00.
24 THE COURT: And show At to bBoth sets of 24 Q Okay.
a5 counsel first. 25 A And it wag an affidavit, as I recail itz
Monna McCormick & Assoc. 237/291-3334 Monna MoCormick B Asaoc. $37/291-3334
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1 {¥nereupon, Court’s Exhiblc Number 1 was 1 content, that was primarily addressing the issue that
2 reviewad by counsdel.) 2 I‘ve been dlecussing today, the Juror Fox/Helen Jonag
3 Q I‘va had the Clerk hand you what's heem 3 contact.
4 mArked as court’s Exhibit 1 for identification. That's 3 Q That would have betn zn affidavie flled
5 an affidavit of yowra, I belSave; am I corract? 13 in thim proceeding after tt entered federal court, E
4 A ¢an I take a secend, Your Honer, to go & presume, at least in anticipatlion of itd keing Tiled in
7 ovar Lt? 7 this Court. You ware not asked te testify in the trial
B Q Sure. g coert at any time after your mitlgation testimony?
3 A {Hodding in the affirmative.} a A Ne, 1 wasn't,
10 [+] It ig indeed your affldavit? 10 o Just mo I'm careful about that, not oORly
11 A Thats my signature, 1, frankly, don’t 11 d1d you not testlfy further En the trial court, buk AC
12 remamber slgning this sffidavit. But. yes, it Ls. 12 one asked you %o tastlfy further in the trial ecourt; ia
13 Q Ia there an indlication at the end of 13 that corract?
1% what date it was notarized? Lé A By “testify" you’'re referring to live
15 A June I think it s 6th, 1394, 15 testizony?
16 Q -1 16 a Elther llve or provids an affidavit.
17 THE COURT: Wowld you hand that back to the I A Well, there<sz that affidavit that you
is retitloner’s c¢ounsel, plesae? 18 yuat showed me in “38 --
19 Do you copcur with the witneas's reading of 19 o Right.
20 the data of execution? 20 A -—~ and the ona in 2000.
21 MR. MOUL: I <an only say that from the copy 21 0 1°m taiking enly about the trlal court.
22 I have it purports to say June &th -- the Gth day of 232 » No, I den‘t belleve. I have no
23 Jupe, 1998. 23 recollection of ever receiving that request.
24 THE COURT; May I 8s¢e it agein, plessa? 24 ] What's the basis of your cppusltion teo
25 It‘s & tvped date ss well, and it bearsm the jurat of 25 the death penalty?
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L) A Hmm . 1 sechizophrenia s dimorganlzed thought?
2 Q Lot me explein -— give you a context for 2 A I don't --
3 the gquastion. A person might oppose a desth panalty 3 Q 1f not, please help me.
4 becanse it's too expensive. It costs roughly ten times 4 A t don’t think se, Your Homor. Paranoid
5 a5 much to execute someons as to imprison them for 5 schizophrenic individvals oftentimes are uousually
[ pife. [t's not coat efficient. A pezson alght oppass 8 intelligent. T don°t think Bobby Sheppard 13 unusually
7 the death penalty bacanda 1% doesn’t work, Lf "work" 7 inteliigent, but 2 relatively hitgh nupber compared with
] mcans to deter, All kinds of stedies =-- depending upen ] the otner subeategeries of sthizophrenia are of above
q whether one is liberal or consexvative., one‘s 9 average intelligence and very cipable cf engaglrg in,
0 fnterprotation of them may differ, but thare are lots 18 you know, planful gequential behavior. That disordex
i1 and lots of studies that purport to indicate that the 11 doesn‘t necessarily mean that they're incapzble of
12 death penaity has no deterrant. One might oppoee it on .12 doirg that.
13 the grounds it doesn't work., One might Oppose it for 13 THE COURT: All right., Any additional
14 moral reasons. Tha Fope has recently within the last 14 guesztions sparked by mine, Mr. Houl?
j1] ten years proclaimad it as not exactly dockrine that 15 MR. MOUL: Mot from the Petitioner, Your
H 7 has to be believed by Catholics on pain of 14 Honer.
1? ex-communication, but pretty cloes, that the death 17 9HE COURT: Mr. Wille?
1] penalty’s wrong, &houldn’t be used in modern i) MR. WILLE: No, Your Honor,
19 industrislized nations. I presune &Me would 15 THE COURT1 Finally -=- ant off the racord,
20 chavacterize that as a moral opposition, fThere may be 20 (Thersupon, a dizcusslon was held off the
21 other moral bases. Can you characterfize ‘the basis far 21 vecord.}
22 yenr oppoaitien in any ona of those ways or & wumber of 22 THE COURT: My notes indicate thak the
i3 ther? 23 next thing that needs to happen in this case in terms
24 A I'11 tey to. 24 of filings is the traverse. Whea can the traverse be
25 Q Thank you. 25 FLlea?
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1 A 1 donrt know that I‘ve been asked that 1 MR. MOUL: At the risk of not answering the
2 queation in a way that makes me feei that ¥ need to 2z question, my response ls I'm a little unclear as to
3 offer a basis for my parsonal oppesitlan to tha death 3 whether or not there’s still thias open lesue -- and I
4 panalty, IC'B not a cost-related gconsideration for me. 4 think actually your gusstions Ware diracted towards 1t
s ¥‘m Lutheran, net Cathellc, but my echuren has taksn a8 5 ~- a@ to whether or not thare's soma izaue a2 to how
[ gtand against the death penalty that I agree with just & tha due diligence requlrement spplies to anything that
7 ocut of s mopal respact for human llfe. And I haven’t 7 we’ve haard in any of the evidentlary hearings. Aand I
8 geen evidence that*s convinged me that 1t's worked ] don‘t know Lf that’s something that we shosld be
9 sffactively as & daterrant. I‘ve geen many studies E] pricfing in some posthearing brlef or -~
10 that have raised very troubling questions in my mind 10 TEE COURT: Mot separately, nan. We’ll put
11 about whether it"s fairly -— whether it can be mpplied 11 that all in one big package.
12 in a falr and unbiased way, nct only whather it 18 12 MR. MOUL: Then the same applies to -- bhe had
13 across sll jurisdictiona, but whether it <an be neo 13 menticned some objection ko the teatimony from Juror
14 matter hew hard we wounld work to even aut whatever 14 For as at least upnder the Aliunde Rule ;nd you had
15 inegualities might exist. 15 reserved a ruling on that, I'm bappy to wrap that all
16 g Okay, At trilal you testifisd that the 16 fnto a merit brisf that I think you raferred to &3 the
17 apparent planning of the aggravatsd robbery that was 17 traverse.
13 the pnderiying felony for Mr. Sheppard’s conviction 18 THE COURT: 1'm not sure as [ thimk I menticned
19 that that planning was not inconsintent with the 19 to you -- and this may not have been on the recazd
240 ¢lagnosis of paranold schizephrenla, An I recalling 20 pefore -- but I committed a mistake in thim casa which
21 your testimony corprecrly? 21 I've committed in soms others, which I do not intend te
22 A 1 think ao. @ recall an exchanga about 2z repent, which ia to allow the filing of the traverse to
23 that, yes. 23 come after tha svidentfary hearing. And that's becauss
24 Q Lmt me just put it simply. Tan’'t that 24 we're learning how to do this as we go aleong, 5o I
25 somewhat Incansistent with the aptlon that B symptom of 15 understand from your last comment that you're preparsd
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1 to file a document chat wouig eassatially be both
2 pleading responding to whataver affirmative defenses
3 Mr, Wille has raised and alsoc argumant?
4 MR. MUOUL: I would prefer to do it as
5 efficiently as possible, so one drisf would ba
6 ptaferable to me.
7 THE COURT: Very good. Aind the date by which
8 that can be dona?
9 MR. HMOULt Today is the 5th of Juna. I would
10 anticipate that we could do that withkin two months,
11 THE COURT: August the 5th. And to reaspond,
12 Hr. Wille?
13 MR. WYLLE: PThirty days, Your Honox, would be
14 apprapriatae.
15 MR. MOULt At the rlsk of doing what lawyers
16 always do, which is say they don't need erough time, I
1% would ask 90 days, Your Eenor, becasse I have a trial
18 in July and I'x actually scheduled to bs out of the
12 country in July as well.
20 THE COURT: 9/5. And yours on 10/5. And
21 then Petitlioner‘s reply 11/5. And the case will then
22 be ripe. We're ln recees.
23 {The taking of the proceedings concluded at 2:50
24 o'clock p.o.}
25
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z UNITED STATES DISTRICT COURT 11143:06 1 | move in Limina to exelude any cres;imony with
2 SOUTHERN DISTRICT OF OHIO 13:41:0% 2 [ respect te the deliberative processes of Mr. Fox
WESTERN DIVISION 1) 3| jp relation ko khe extraneous infgormation Ehat
4 * > . 1343:17 3 | was presented to him.
© 5| BOBBY T. SHEFPARD, IR g We would cikte, your Homoxr. the case
6 Plaintiff, H i3 g | of Gall versus Paxker, 231 F Thirxd 265 333,
7 H 13403 74 gixkh Cireuib, 2000, Ln which the Court held
8 -VvE- CASE NO. ¢ 1-00-493 13:43:M @ | that even when a juror testifies as to external
9 H 1r43:2 0! eyidence, that testimony must be paxsed af all
ip MARGARET BAGLEY, WARDEN, ; 14nit 10 | raferencer ragarding the effect of that
11 Defandant. H 13:85:41 171 | dnformation on the juror's wmental processea or
12 * - - R:4:43 12 | the jury*s deliberation; and they ars guoting
_13 Evidenciary hearing ir front of Baente 13 | Bibbing versue Dalsheim, D~A~L-S-E-E~I-M, and
14 | Magistrezte Judge Merz, at the Federal Building. 134350 14 | that's at 21 F Third 12, 17, Secanéd Circult,
15| payton, Qhia 2t B:45 a.m., on Monday, June 24, 13:42:84 15| 1954,
16| 2002, before Julie Hohensteln, & Registered ! 134336 16 In z2dditieor, your Honecr, we would
17 | Professional Reporter and notary public within 1314357 17| cike Doan versus Brigano, which is at 237 F
18 | arnd for the State of QOhio. 1:d:0s 19 | Third 722 735, Sixkh Clreulk, 2001‘7, which the
19 * 4 * 1:4:10 13 | court held indicae, we decline to apply Federal
20 34416 20 Rule of Evidence 606 B in this case since the
21 B3+4635 21 | pistrict Court did not Xold an evidentiary
22 13:a4:38 33 | hearing.
23 Ao 33 By way of -- by way then -- by
24 @@PV Hid:22 24 | ippligation had an evidentiary hearing been
a5 1:24:26 25} held, 606 B would apply.
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1708:08 ) | spurt BuBEpended me. Because I know I didn'k waedaan g Alsc we ¢ite Unlkted Btates versus
12052 2 | have to deal with it anymore. Bl 2§ ployd 269 F Third 228 237, that's a Third
32:08:14 3 M3, PERRY: Thank you. 14235 3| gireult eage in 2001, again, clting the genersl
12:08:15 4 THE WITNESS: Thank you. i3:44:33 4| yule that although a jurer may testi-fy as to the
12408108 § MAGISTRATE JUDGE MERZ: Recross? st g | patvere of extransous infermation he received,
T g MR, WILLE: Ko, ypur Honor. 14d4iss g | ha's not permitted to testify as to how that
120818 7 MAGISTRATE JUDGE MEREZ: Thank you, EEYLETE- | information affected his mental proceases or
1n0sd g | Mr, Stidhanm, you may step down. You are indeds g | deliberacions of the jury.
oea2 5| exensed. 250 g WAGISTRATE JUDGE MERZ: Thank vyou.
e 1g THE WITNESS: Thank you, your I 101 Wr. Moul.
12:0m2 11 | Honor. 3riaskz 171 KR. MOUL: Well, that's all in
12:08:28 13 MAGLISTRATE JUDGE MERZ: We're in 1452 12 | good, but the trial judge 4in tkis case relied on
12:0027 13 ] recess unkil 1:30. 5 13 ¢ the deliberative process as ¢id the Qourc of
13:08037 1 4 {WAEREUPON, a discussion was held esa:sd 14 | Appeals.
12:08:27 15| off the record.}) Thudfald 35 We certainly would ask at a minimum
L3umsd 15 MAGISTRATE JUDGE MERZ: 13:46:03 16 | wa have a right to brief the issue. We would
1B 17| Me. Perry, you may call your next witness. 13:45:05 17 | aak while we're here today, we certainly be
1hduds 38 MR. MOUL: gtephen Fox. 13:45:08 J R allowaed to inguire into it.
ERL T MR. WILLE: Your Henor, if I may. 11530 19 MACISTRATE JUDGE MERZ: We'll take
358 20| I'm sorry. I like to make another objection in 1345200 20 | the evidence subject to the objsction.
33:0:00 21 [ the form of a Motion in Limine outside the s 23 HR. MOUL: Thanks you, your Honor.
13:08:03 20 pr‘eaence of the witness. 22 | HEEREUPON:
:3:03 73 MAGISTRATE JUDGE MERZ: 23 STERHEN QX
k0 24| ALl right. Go abead. 34| of lawful age. a witness herein, being first
114305 35 MR, WILLE: Your Honar, we would 25 | dely sworn as hereinafter certified, testified
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1| as followa: 1E:dT4L AL Yes,
1xfi1d 9 HACIETRATE JUDGE MERZ: 8ir, would 1:4%:48 D Q. And who wes that?
Laeile 3 | you state your full name and spell your last BUNEE 3 A. The prosecuboyr was Mr. Detexs, and
1346113 4 | name for the racard, plasge? 4752 4| the plaintiff, I guess, Mr. Sheppard.
FER L UL THE WITNESE: Stephen B. Fox, 1375 5 Q. Okay. But the prosscutor was the
s 5| P-g-x #4755 g | Hamilton County Prosecuctor's Offica?
13186217 7 MAGISTRATE JUDGE MERZ: Your 13:48:00 7 A. Yeah, okay.
4628 g | witness, sir, 13.48:00 g 0. {ase wags State versus Sheppard; ia
1dteirs g PIRECT EXAMINATION amon g | rhat righe?
13:46:0% 10 ¢ BY MR. MOUL: 13:4E:0¢ 1| A, Yea.
F3p46118 30 Q. Mr. Fox, where are you employed? 140 33 Q. De you remecmbar what kind of case
taderat 32 A, Tren Tech Incorporated. 33:48:0% 13 | it was? Was it a thaeft, murder. what kind of
1314633 33 Q. And what is your occupatien? . 0 13 | case?
G 14 A ¥echanical designer. 58818 14 A It was a ecapital murder case.
13:146:7F 15 Q. Can yeu describe for me your 14:48:23 15 Q. Da you remember what kind of
23:06:3 15 | mducational background? L:eld 15 | penalty the Btate wes sgsking?
1374630 17 A, I have approximately two and a half 1:dBE 37 A. The death penalty.
134633 1§ | years of engineering at Chio University °or, Chic 1348’ 19 Q. And was the jury seguastered inp
13:46:31 19 | State. 114228 19 | that case? ‘
13:48:42 3 Q. In Athens? L LI ¥] A For ome evening.
13:46:43 Z ] A, YTos. 13:98035 21 Q. And do you remember when the jury ]
13:48T 32 Q. And where do you currently reside? 138:25 23 was seguesatered? |
23:46:48 23 A. At B966 Plainfiald Road, in j 11:48:2F 33 A, It was the laak night, I guess, of l
11:46:52 3 g Qinginnati. taedan pg the penalty phase. ’
13:46:55 35 Q. How long have you lived there? H 19 25 Q. You weren't ssquestered in the H
HONSA MoCORMICK & ASSOCIATES * (937) 291-3334 I HONNA MeCORMICK & ASSOCIATES + [937) 291-3334 ’
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13rass? A. Siance 1988. 14635 1 [ guilt phase?
EERLCLI) 0. And who is your neighbor? 11:48:38 3 A. Na .,
Ladmed 3 A. I have a nelghbor on aach side. 48236 3 Q. S0 there were two phages?
134707 ¢ | Norman and Anne Flamagan and the Longa. 13:08:36 4 A Yep.
134701 5 Q. And Anne Flanagan works where? 13rédade 5 Q. And you deliberated separately on
13:47:14 & a. She warks faor the distriet 13469t g | sach?
wini6 71 abtorney’'s office dewntown Cincinnaki. 33:48:48 7 A. Yes.
12:4%:28 g Q. Hamilton County Prosecutor's Maderas g Q. Do yon recall during the penalty
1marn gl gfficer? 13:48:4% g | phase sort of the ¢rux of tha defendant's
1432 15 ' ) A. Yaa. sl 19 | argument aF te why he shouldn't be put to death?
47433 17 Q. And was she your nelghbor inm 219957 1amessr 1] A, Yeam.
13:47:32 19 A. Yes. ECEbL AL ] Q. And what was thac?
13:47:25 13 Q. Have yon ever perved as a juror? 23:46:38 13 A, I guess there was an argument made
I3AMA5 14 A. Yes. 13:48:58 14 { that he may have suffered from parancid
Buanzt 15 Q. And do you remember the name cof the 1emm 15 | gchizophrenia.
1ar30 15 | Jefendant in the case that you served as a 03 15 Q. And da you recgall whethar Hr.
w0732 17 | furar? *¥:43:07 37 | Zheppard put on any axpert testimony on the
1T 1§ a. Yasg. 314922 13 | isaue of paranold schizephreania?
113 19 Q. aAnd who was that? 13931 19 A. Yas, I believe he did.
1amds 3 A. Sheppard. i -1 1] [} And dv you remember the name of the
134726 7] 3 And 4o you remember who, do you 13:42:28 21 } dectar that he called?
13:41:37 22 | remember his first name? a3:ds:31 93 A, o, I don't recall.
120 33 A, Bokby. il 23 Q. Do you recall whether the State put
L4728 24 Q. And do you remembar who the W22t 24| on mny evidence?
134 25 | plaintiff was and the prosscutor was? 13:43:23 25 A. 1 don't believe po.
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1Laddas 0. Do you Tecall the Court inskructing 1:5L57 | the best of your recollection, it was after the
2349127 2| you mot to consider eay evidence introduced 1slisr 0 | defense put on all of their evidence?

13:4%:0 3 | putside of, exguse me -- atrike that. 1aednesy g And did you give the answer: I
& ' Do you recall the Court instructing MBSl 4 | believe so?

s 5| ypu to comsider only evidence inkroduced in the Tzl § A, I may have., I was guite ill during
13 g | trial Court in yo;z: deliberaciona? 3:£2:06 5| ehat depesition. I had the flu, which 1 think 1
EETE TE A ] A, Yan. 115102 7 | tpld you. Maybe you don‘t recall everything I
LERLTEE R Q. and do you recall the Cour: G2 gt said.
18l g | instructing you not to contact third parties 13:52:4 g Q. _Wellr iz it safe to say it was
waha 10| until after you, sxouse me, until after you had 13:52:28 10 ; after Dr. Swalldon kestified?
13:454% 13 | deliberated in the case? 13:42:26 1 A I, I can't bs sure about that
num:; 12 a. Yas. 1521 12 [ either, Maybe mo. I den’'t, the chronoclogy I'm
Laami 13 o. and do you understand theose : 15225 13 | not for sure abeut.
WS 34 | inetructions were important? ) HiE 14 Q. When you made the call, yau
nu;ss 15 A. YeR. 15220 15 | understoed you weren't supposad ba do so: is
13:48:54 1§ Q. And did you follow those 14:52:32 16 | that correct?
134338 3 .instru:tinna? 1Rz 17 A, Yes.
13:43:87 1 g A. ¥o, I guess net. 13:52:3¢ 18 Q. And, in fact, you so understood

19 Q. Can vou describe for me how you ! 138138 19 [ that you weren't suppossd to do so bhat you
13:30:08 30 | breached those instrucktions and failed to follow 352t 20 | specifically refused to teil Ms. Jomes the
1150:10 21 1 thaose instructions? w53 31 | purpose of yoeur call: isn’t that righc?
135013 32 a. I made a phone call to a Mra, Helen 1 1ena 22 A.  Yes.
135617 23 | Jones. 13:52:3G 23 Q.  Can you tell ma what you asked Ms.
13:56119 .3 4 Q. Who is shev 11152180 24 | Jones without getting into what she told you?
12:5601 25 A She was the lady I purchased my 1:58:51 25 | Can you juat tell me and tell the Court what it

MONNA MOCORMICK & LSSOCIATES * (83T) 381-3334 | HONNA HcCORMICK & ASSBOCIATES * (937; 251-3334
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st 3| howma from. 5785 1] is that you asked Ms. Jones in that telephone
13:30:36 3 a. And why Helen Jones as opposed tn 128157 2| call?
1r:56:30 3 | your neighbor four houses down? What was it LS 3 A. I, I simply teld her that, vou
15633 4 | about Helen Jones that made you call fxer? 33530 4} know, I wanted ta ask her a gueskioen., thatb I
13:50036 5 AL Well, I knew she ha-d seme 13:580 5| couldn*t tell her anything other than I just
1:50:3 g | background in, in psychological, paychiatry, you 3510 § | wanted her to give me a boiled down, you kanow,
u:sn:es 7 | know, type £is=ld. 13:83:03 7 | layman's definition of paranoid schizephrenia.
13:50:45 g Q. ¥ou theught she was a psychologist? 1n3 g Q. And, again, this was on tha phone?
15040 g B. I really wasn’'t suze whet, what she FLaanE 9 A Yes.

28051 10 | iz, If she's a peychiatrist or psychologist. 13:45:37 10 Q. . Was this in the evening?

12030555 11 Q. But you thought she had some type 138320 11 A. Yes.

1340:83 33 | of extemsive training ip the fleld of 1RSHRT 13 Q. And this wasz hefere you guys had,
u:sn;is 13 ] peyeholeogy: is that right? 13:33:31 131 | pefore the jury had moved inte deliberations?
13500 34 A Well, I mean, I, I underal—.n.ud that Shsaad 14 LS Yes. It would have baen, I

35103 315 | ro be sa, yeak, 3283037 15 | belisve, it was the night before we wers

sl g Q. gkay. And 4o you remember when 2:82:39 16 | sequestered.

11:52:08 17 | during tha trial you contacted Mrs. Jones? 13:88:00 17 Q. Can you tell the Court why you
642 19 A It was during the penalty phase. 13:84r06 .18 | catled Ma. Jowes?

wEE 13 @. Was it sfter the defendant had put sl 19 2. I guess I just had to have, you
5138 20 | on ite entire defense in the penalty phase? 135814 20 | know, have & good feeling that, you know, I
1351:25 21 A. I gan't be sure of that. 33448 21 | understocd, yeu know, what I was dealing with.
13:6148 22 Q. bid I take your deposition on 12020 32 | It was, it was kind of a burden to ma.

w504 25 | Pebruary 5 of 20017 1354226 23 Q. Bo is it mafe to say you called her
TH:ELBE 3R A. Yes. £3:54:38 24 | bacause you were uncomfortable with exactly wkat
135053 325 Q. and did I ask you the gquestion: To - W36 35 | paranoid schizophrenia was?
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1354351 11 have led you to believe that, in fact, Bobby
13Eada 3 A, Cr, you know, I guess more
. 152 2 | gheppard was parancid schizephrenic. do you
12:50:42 2 | uncomfortable with my lack of undergtanding.
: IET4s 3 [ agree with me you wouldn't have sentenced him ko
ikt 3 Q. Okay. So you did so becausa you
) . 115058 4| dim? AN you gave the answer, that's a
33:54:47 4 [ didn't understand what paraneid schizophrenia t
BT 5 | possibility, yes.
V%8 5 | was; is that righe?
: 1157381 g A, Well, it*s, it ie, buk, T mean,
JETL IR A, Yes.
iS55 7 | vhat wasn't, yeu know, it wes no specifics., I
13e54052 7 . Ard you felt it was ioportant that
. 2:538:0 g | was not asking her to make, you know, provide ma
12:5:53 B | you understand what baranoid@ schizophrenia was
N D538 9 ] with information to make a determination.
135437 9| in oxder for you to make your determination;
i M:58:1r 10 Q. Ther. why were you calling her?
5457 313 | correck?
13:58:13 19 Ak, Just so T could underscand what,
T3:596753 17 h. Yes, I gueas.
. 15614 17 | what I was dealing with, what, to try to get a
13:55:50 3 2 Q. ¥ou wauld agree that at the time
1:MAT 13 | petter understanding what the situation wexs and
1383 13 | you made the call, you had some doubt zs ro
[ER "N TR o R
185:5€ 14 ; whether or not Mr. Sheppard was, in fact,
15.58:21 15 Q. And, again, if that
13:45:38 15 | paranoid schizophrenic, dian‘t you?
w3t 16 | ynderstanding -- I think I understand what
L3560 16 A. 1 must have. I mean, lt's --
3:58:0 17 | you're maying, but if that urderatanding led you
186502 17 [ You wersn't sure one way or the
155825 18 | Lo believe he was, in fack, parangid
12:56:%4 19 | other --
15038 19 | schizophrenic, tt's at least, I quate you, g
13156104 4 g A, No.
VAl 20 { poasibility?
13:26:05 24 Q. —-= at that point: correct?
114%e:31 91 A. Uh-huh,
13156105 29 A, Ho.
315011 23 Q. You would not have sentenced or not
13:56:09 30 Q. And you'll agree that if Dr. Jones
Ls56:M 23 | recommended a sentencs, that Mr. Sheppard be
13:55:8 23 1 had reolé you something that would have enabled |
: . 135037 24 | sentencad to die; correct?
Wsesld x4t you to conclude that Mr. Sheppazd did suffer
13:58:42 gz 5 A, Possible.
InE6HY 25 | from parancid schizophrenia, that you wouldn'e
HOUNA NeCORMICK & AASOCXATES * {937) 25I-3334
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. - 13e86se3 Q. And can you tell me what Ms. Jones
13661 1 | have sentenced him te die; ig that correct?
h Wesitdt 3 f keld you in responass to your gueskion?
13:56:26 3 A, You know, I guess, you kmow, T
EELLEE I N A. Best of my recollecticn she told me
13:%8:21 ] asked her for a definition, I, I didn*t, was
iS4l 4 | hasically it was somebsdy that didn't have a
13:36432 3 | got going to eall and have her, you know, what
) 12:50:51 5 grasp of reality.
13:56:37 5 ¢ ghe told me influence anything.
11:58:54 g . And what does that mean te you,
13:56:3% g You knoew, that I would -- I was
- . M54 7 | pomeone doesn't have & grasp on reality?
135845 7 not callipg her to try to make a determination.
LhBg=0z g A. Well, meybe somebody's just not
w6 g | rt wae I was trying to underskand what I waa
1:85:83 3| awyare of, you know, you know, what's going on
15651 9| dealing with.
13:85:07 10 [ and how to deal with things.
33:56:83 4 Q. But I Just, I'm not sure that I
35802 31 Q. I'1)l try to guote you, Ic'ta
13c56:56 11 understood your response. Am I correct rthac had R
1=38:34 12 | someone that doesn't understand what's gaing on
132658 17 | she teold yeou something that would have led you
; : BB 13 | around them: ia that correct?
13700 313§ to conelude that Mr, Sheppard did suffer from i
WENLT 14 A. ¥Yeah.
13:3%71L 14 | paranoid aschizophrenia, vou wouid not have
13580 34 Q. That's what you interpreted herz
13:5731 15 | pentenced him to die; is that correct?
. . 135920 16| gtatement to mean?
135111 1§ A. Well, the question, I donft really
. 13:50:22 37 A, Vh-~huh,
5712 17 | get the guescion too much, because she didn't, I
. s Wiz 18 MAGISTRATE JUDGE MERZ: Indicating
15937 18 | didn*t give her any specifics or anyching. Ii%
Vesnar 19 [ yeg,
M50 15 | was just I asked her for a definition and she
L:85:2¢ 30 | BY MR, MOUL:
13:8: 4 26| was-not giving me opinion on anything.
13452:37 9 Q. ¥ou'll agree with me that the, D=z,
13,5%:28 2] Q. Agein, you recall when I teck your
n:48:50 23 | Jones, or Hrs., Jones's response to your quesktion
115331 32 depoaition in Pebruyary; &4¢ you recall?
184 73 | influenced your verdickt, wouldn't you?
1157131 23 A, Yea.
. 13:58:20 3¢ A, T think I'd already made my nind
13:59:37 24 Q. And do you recall the guestion: If
8842 25 | up, I think I'd maybe paid that to you before,
13:5%339 25 | px. Jenes had said something to you that would
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1506 )1 | thag I, T just needed tp fsel that I was daing ol g Q. pid yeu :rell any oFf the sother
1:0:49 2| the vight thing end I kiand of understood -- M:dls 2 | jurors about your conversacion?
150E 3 Q. I den't believe you answered my MeAas 3 A. Yo,
1S 4 | guestion, You do agree with me that the a0das g Q- Now, @éo you recall the trial Judge
vt 5[ information that Me. Jones gave to you 14:0%3% & asking you some guestions abount your
Wil g | influsnced your verdict; is that correct? ! w02 g | conversation?
Lneies A. I'm sure to Bome degree, small i ez g A. Yes.
w0007 g b gegree. 140232 p Q. Do you recall him asking you
1:ne:07 g ['R BSo the answer's yes? M:02:32 g | whather that conversation had anm affect on yorr
Ladtse? 3 p A. Yes. 824 19 | deliberations or ysur decision?
1amea1 g3 Q. And, agein, te use your words, you a0ks9 11 A, Sir, I don't, I can't say that I
Mw0as 12 | agree that it contributed to youy verdict of 14:02:38 13 | vemember specifically what I said during thac,
0:45 13 | Geath; is that ecrrect? 14:003 13 | with Judge Crush.
14500227 14 A. If thab's, yeah, if that's what I 1d:02:58 4 4 . nid you at the time answer all of
438 15 | gaia, Mitd 15 [ his guestions truthfully to the beat af your
100128 ) 5 Q. Well, irrespective whethar that's Mk 16| reeollection at the time?
td:2 17 | what you sald, 28 you sit here todey you agrae dned 17 a. Yeas.
Mama 18| ir cantribuked to your verdict? 18:03:13 18 o. Pid that conversation you had with
14500035 19 A. Yes, ik must have. todag jg [ Me, Jones in your mind bias you mgainzt Mr.
1:00:28 20 Q. And, againm, you agree that H:m3:20 20 | Sheppard?
0030 21 artually, you said before, you believe vou may 10320 21 A. No.
14:00:32 22 | have already come te some pon-final canclusisn Bdhis 332 Q. Did it make you feel that you could
18:00:37 23 | of how you wers going to veote. 28 23 | not listen to his side of the case?
160020 34 My uncderstanding is at a minimum, Hiohds g A No.
Wila 250 it esabled you to affirm your comclusion thek Wi3E 25 0. Did it make you feel that the
HONA MoCORMICK & REGOCIATEE + {837} 291-3334 MOMMA McCORMICK & RSSOCIATES = (837) a9d-3334
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1:03135 1 evidenée that he prasented would be less worthy

1a:00:08 1
FEEL LY
14:00: 48 3
Magmsn g
24:00:54 5
Le:00030 g
15:01:01 '?
Wl g
1401018 g
144520 1
14075 11
1abLiE 12
177 13
14033 14
UOLIS 15
102035 1 g
18-01-40 17
1eze03 18
PR T
W:01:32 30
U152 2]

14103 550

1a302:08 24

03 25

¥r. sheppard was not paranasid schizophrenic; is
that correct?

A. Yes.

Q. S0 will you agree with me that the
information given to you by Mrs. Jones made it
eagier for you ko vote for death?

A, I guesa, yeas.
MR. MOUL: I have no further

gqueptions.

MAGISTRATE JUDGE MERZ: Croes?
MR. WILLE: Thank you, your Honor.
CROES- BXAMINATION
BEY MR. WILLE:
Q. Mr. Fox, could you tell us how long

the conversation lasted that you had with Mrs,

Jones, or Ma. Jones?

A. it wag, it was very short. A
minute, maybe two minutes, if that much.

o, Now, again, did you tell Ms. Jones
that you were a 3urory

A No.

Q. And 4id you say, did yvou ask her
anything at all or indicate te her why you were
agking the guesrions?

A. No.
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18204201

1404302
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14:04:21

14:07:40
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12
13
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1ei078L § g

14:07:41

Wl 17

L4c0¥545

14107:47

14107147

18
39
20
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22
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af your considerarcion?
AL Na.
ME. WILLE: Nothing further, your
Honox . i
MAGISTRATE JUDGE MERE: Thank you.

Before we taka a redirect, L have an initial

appesrance. MKr. Knief and the file, plezse?

MR. MOUL: TEf it helps Mr, Fox, we
have no redirect, your Homor.

HAGISTRATE JUDCE MERZ: oh, thanks.
You may step down, Mr. Fox.

{WHBREDPON, a discussion was held

off the record.)
HKAGISTRATE JUDRGE MERZ: and Mg,

Perry or Mr. Moul, your next witness.

MR. MOUL: We woenrld ask the Coure

fer a five minute recess,
MAQISTRATE JUDGE KERZ: Of course.

we'll recess.
MR.

HOUL Thank you very much.

IWHEREUPON, a discussion was held

off the record.}

m...ﬁ,._L‘_AHAﬁAE_[ -
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CHIC

WESTERN DIVISICON

BOBBY T. SHEPPARD,
Petitioner,

CASE NO.
c-1-00-423

vs.

MARGARET BAGLEY, WARDEN,

Respondent.

DEPOSITION CF: STEFHEN E. FOX

TRKEN: By the Petitioner
P