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I. Introduction

Defendant Bobby Sheppard hereby opposes the State's motion to set an execution date

or, alternatively, requests that this Court hold the motion in abeyance. Sheppard's federal habeas

proceedings are not concluded, contrary to the State's assertion. Instead, Sheppard has a motion

pending before the federal district court to reopen his case following the Supreme Court of the

United States' decision in Martinez v. Ryan, 132 S. Ct. 1309 (2012). Sheppard's circumstances

present the exact scenario the Supreme Court found troubling in Martinez; that, due to

ineffective assistance of counsel, no court would ever address the merits of Sheppard's claim.

Indeed, Sheppard's Martinez claim is strong, especially because the evidence in support of his

underlying ineffective-assistance-of-trial-counsel claim that has already been developed is

compelling. Moreover, Sheppard and the State (in the form of the Warden of Chillicothe

Correctional Institution) are also litigating a second-in-time federal habeas petition or a Rule

60(b)(6) motion to reopen his initial petition to add claims related to Ohio's lethal injection

execution method. In short, granting the State's motion would be premature and unnecessary.

II. Background: Because of trial counsel's failures, this Court never heard
significant evidence that undermined the Court's conclusion that Sheppard
could not demonstrate prejudice from egregious, undisputed juror
misconduct.

A. State court proceedings

The heart of Sheppard's mitigation phase defense was his severe mental illness, namely

that Sheppard suffers from paranoid schizophrenia. He presented expert witness testimony from

Dr. Jeffrey Smalldon about the mental illness, including testimony that Sheppard suffers from

the illness and an explanation of how the illness manifests. Then, during sentencing phase
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deliberations, one of Sheppard's jurors-Juror Fox-solicited extrinsic evidence about paranoid

schizophrenia by asking a woman the juror believed to be a psychologist, Dr. Helen Jones, about

the condition. When this misconduct came to light, Juror Fox and Dr. Jones told the trial court

that Jones had provided Fox with a brief description and explanation of paranoid schizophrenia

and told him that people with paranoid schizophrenia are "not really in touch with reality." That

Juror Fox's actions constituted egregious misconduct is indisputable. Indeed, every court that

has reviewed his case-including this Court-has agreed.

But the trial court found that there was no prejudice from the misconduct. The trial court

relied primarily on statements from prosecutors and statements in a sworn affidavit procured

from Dr. Jones by the prosecutors to deny Sheppard's motion for a new trial after the juror

misconduct was revealed.' According to an affidavit from Dr. Jones which the prosecutors filed

1 Juror Fox also stated that he was not influenced by the extrinsic evidence when initially
questioned by the trial court. The trial court, and subsequently this Court, also relied on those
statements from Juror Fox describing the subjective effect of the extrinsic evidence to conclude

that there was no prejudice. See State v. Sheppard, 84 Ohio St. 3d 230, 233 (1998). But those
statements were impermissibly considered, because Ohio Rule of Evidence 606(B), like its
Federal Rule counterpart, prohibits inquiry into the subjective effect of extrinsic influences on a

jury's verdict.
This Court cited Smith v. Phillips, 455 U.S. 209, 215 (1982), for the proposition that a

"court may determine that ajuror's impartiality has remained unaffected based upon that juror's

testimony." State v. Sheppard, 84 Ohio St. 3d 230, 233 (1998). But Smith established only that

a juror's testimony about the facts of what occurred may be used as evidence; Smith did not

establish that a juror's testimony about the subjective effects or impressions of extrinsic evidence

may be considered. See Rushen v. Spain, 464 U.S. 114, 121 (1983) (distinguishing the type of

juror testimony that is admissible under Fed. Rule 606(b) and Smith-i.e., objective evidence

about whether extraneous prejudicial information was brought to the juror's attention, where,
when, how, etc.-from the type of juror testimony that is still prohibited, namely any testimony
about the subjective effect of the extraneous evidence); see also Gall v. Parker, 231 F.3d 265,

333 (6th Cir. 2000), overruled on other grounds in Bowling v. Parker, 344 F.3d 487, 501, n.3

(6th Cir. 2003) ("[W]hen a juror testifies as to external evidence, that testimony must be parsed
5



in opposition to Sheppard's motion for a new trial and motion for resentencing, Dr. Jones had

"thoroughly reviewed" the entire transcript of Dr. Smalldon's testimony at the State's request,

and Dr. Jones had determined that everything she told Fox had been "totally consistent" with,

and did not "contradict[] anything" in Dr. Smalldon's testimony. (Jones Aff., Oct. 1, 1995

(attached here as Exhibit 1), App'x A-2.)

For their part, prosecutors repeated Dr. Jones's allegations in their memorandum in

opposition to Sheppard's motion for resentencing. (State's Mem. in Opp. to Mot. to Resentence,

Oct. 4, 1995 (attached here as Exhibit 2), App'x A-4-A-6.) Moreover, prosecutors made the

same representations to the trial court on the record, telling the court that they had given Dr.

Jones a transcript of Dr. Smalldon's trial testimony, and that Dr. Jones "totally reviewed the

testimony of Doctor Smalldon. Nothing that she told the juror in this case was inconsistent with

anything that Doctor Smalldon said. In fact, the little bit that she told Steven Fox was totally

consistent with what the defendant's expert said." (Trial Tr. Oct. 6, 1995, 10 (attached here as

(continued...)

of all references regarding the effect of that information on the juror's mental processes or the
jury's deliberations.") (citation and internal quotation marks omitted); Sassounian v. Roe, 230
F.3d 1097, 1109 (9th Cir. 2000) (explaining that a "long line of precedent distinguishes between
juror testimony about the consideration of extrinsic evidence, which may be considered by a
reviewing court, and juror testimony about the subjective effect of evidence on the particular
juror, which may not. See, e.g., Rodriguez [v. MarshallJ, 125 F.3d [739], 744 [(9th Cir. 1997)];

Dickson v. Sullivan, 849 F.2d 403, 406 (9th Cir. 1988) ('the question of prejudice is an objective,
rather than a subjective, one'); United States v. Bagnariol, 665 F.2d 877, 884-85 (9th Cir. 1981)
('Jurors may testify regarding extraneous prejudicial infonnation or improper outside influences.
They may not be questioned about the deliberative process or subjective effects of extraneous
information, nor can such information be considered by the trial or appellate courts.'); Rushen v.

Spain, 464 U.S. 114, 121 n.5 [] (1983); Mattox v. United States, 146 U.S. 140, 149, [] (1892)").
But as these cases along with Federal Rule of Evidence 606(b) and Ohio Rule of Evidence 606(B)
make clear, such subjective evidence is flatly prohibited.
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Exhibit 3), App'x A- 10.) The State continued: "In effect, Judge, this juror, if anything, was

seeking for some type of confirmation of what this defense expert was saying was true. If

anyone has been prejudiced by this misconduct, it was the State because we have this expert

coming in here for the defense that apparently this juror, for some reason, wanted to verify what

he was saying. He turned to someone he knew, trusted, this Helen Jones." (Id. at 10-1 l, App'x

A-10.) The State concluded: "She basically told him the same thing this expert was saying. So,

in effect, if anyone was prejudiced by this contact and by this misconduct, it was the State of

Ohio." (Id. at 11, App'x A-10.)

Upon consideration of Dr. Jones's affidavit and the prosecutors' arguments, the trial court

concluded there could not have been any prejudice to Sheppard, because Jones's evidence could

have only bolstered Sheppard's defense. (Id. at 13-14, App'x A-11.) Accordingly, the trial court

denied Sheppard's motions for a new trial and for resentencing. (Entry Overruling Motion for

New Trial, Oct. 10, 1995 (attached here as Exhibit 4), App'x A-13; Entry Overruling Motion to

Resentence Defendant to Life Imprisonment, Oct. 10, 1995 (attached here as Exhibit 5),

App'x A-15.)

This Court subsequently relied on the same evidence to likewise conclude that Sheppard

could not demonstrate prejudice from Fox's misconduct. State v. Sheppard, 84 Ohio St. 3d 230,

233 (1998). The Court found that "[i]n fact, the juror's brief conversation clearly did not

prejudice appellant because the psychologist's comments reinforced expert defense testimony.

Thus, if the juror was influenced at all, he could have been influenced only in appellant's

favor .... Accordingly, appellant has not established that any prejudice resulted from this juror

misconduct." Id.
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B. Federal habeas proceedings

The federal habeas courts "f[ound] this issue troubling." See Sheppard v. Bagley, No.

1:00-ov-493, Opinion and Order, Doc. No. 131, at 61 (S.D. Ohio Mar. 4, 2009). Indeed, the

federal courts agreed with this Court and the trial court that juror misconduct had occurred. See

id. at 62 ("Every court that has reviewed this issue has concluded that Mr. Fox committed

misconduct. The only question that requires discussion is whether Mr. Fox's misconduct

sufficiently prejudiced Petitioner so as to warrant relief"). But, the federal courts held, this

Court's rejection of Sheppard's substantive juror misconduct claim did not warrant federal

habeas relief under the rigid limitations on federal courts' power to grant habeas relief prescribed

in 28 U.S.C. § 2254(d) and (e). Id. at 62-63; Sheppard v. Bagley, 657 F.3d 338, 344 (6th

Cir. 2011).

But that is not the end of the story, for it turns out that the evidence on which the trial

court and this Court denied relief was false and critically incorrect. No state court had the

opportunity to consider the proper, compelling evidence, however, because Sheppard's counsel

provided ineffective assistance.

1. The evidence this Court never heard is disturbing, but stringent habeas rules barred
the federal courts from considering it either.

The federal district court granted Sheppard's motion for discovery and an evidentiary

hearing on his substantive juror misconduct claim. The evidence that was obtained in federal

court establishes that Sheppard's death sentence is unconstitutional.

a. Dr. Jones's deposition and hearing testimony directly contradicts the evidence on which
this Court based its no-prejudice determination.

Under oath during a deposition, Dr. Jones testified that she had never reviewed a

transcript of a court proceeding in her life. Sheppard v. Bagley, No. 1:00-cv-493, Doc. No. 27,
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Jones Dep. 61-63, Feb. 25, 2001 (attached here as Exhibit 6), App'x A-32. She also testified in

her deposition that she did not recall ever "having been sent 100 pages of testimony" to review,

and that she had no recollection of ever reviewing Dr. Smalldon's trial testimony transcript. Id.

Significantly, Dr. Jones explicitly admitted in sworn testimony during the subsequent federal

evidentiary hearing that she did not read or review the hundreds of pages of transcript that

contained Dr. Smalldon's mitigation phase testimony, and thus she did not even know what

Sheppard's expert had said about paranoid schizophrenia. Sheppard v. Bagley, No. 1:00-cv-493,

Doc. No. 64, Evid. Hr'g Tr. at 194, 197-98, June 25, 2002 (attached here as Exhibit 7), App'x A-

52-53. Dr. Jones also admitted in her deposition testimony that she had "no way of knowing

whether, in fact, what [she] said was consistent or inconsistent with anything else ... that [Fox]

was told." Jones Dep., at 68-69, App'x A-33-34.

Dr. Jones's testimony directly contradicts the contents of her sworn affidavit and the on-

the-record representations the State provided to the trial court in the State's successful efforts to

oppose Sheppard's motions for a new trial and a new sentencing based on juror misconduct.

Dr. Jones also admitted in her federal court testimony that her Ph.D. was in education,

not in psychology, and that she worked as a consulting human resources psychologist for

businesses and other organizations, not in a field that involved diagnosis or treatment of mental

illness. Jones Dep., at 5-11, 15-18, App'x A-18-19, A-20-21; see also June 25, 2002 Evid. Hr'g

Tr., at 164-65, App'x A-44. She testified that her professional work had focused on "developing

people skills," and that her education and professional experience had never included the

diagnosis or treatment of mental illness. Id. at 29-32, App'x A-24. Dr. Jones testified that she

had no professional expertise in mental health disorders, she had never been a licensed
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psychologist, did not work in clinical psychology, and that she is not qualified to give a

definition of the symptomology of paranoid schizophrenia. June 25, 2002 Evid. Hr'g Tr., at 163-

66, App'x A-44-45; Jones Dep., at 18-22, 38, 40, 58, App'x A-21-22, A-26, A-3 1. Dr. Jones

even testified that she did not know the symptoms of paranoid schizophrenia. Id. at 175, 179,

App'x A-47-48; Jones Dep., at 34-36, 47, App'x A-25, A-28. In addition, Dr. Jones testified that

she had told Juror Fox that paranoid schizophrenia was a communication disorder and that those

suffering from the illness experience difficulties in communication, and that they are out of

"touch with reality." Id. at 170-71, App'x A-46; see also Jones Dep., at 45, 49, App'x A-28-299.

Dr. Jones further admitted that the information she gave Fox was not based on the definition of

"paranoid schizophrenia" as that disorder is explained in any clinically appropriate reference

book such as the DSM-IV; instead, Dr. Jones looked up the definitions of "paranoia" and

"schizophrenia" in Webster's dictionary, id. at 167-70, App'x A-45-46, Jones Dep., at 45-47, 49,

App'x A-28-29, and gave Fox those two separate definitions. But the combined definitions of

"paranoia" and "schizophrenia" do not equal the definition for "paranoid schizophrenia."

Indeed, Dr. Jones admitted that the information she gave Fox "very well" could have been

misleading. Jones Dep., at 51, 54-55, App'x A-29-30.

Thus, Dr. Jones gave Fox a critically incorrect definition and description of the symptoms

one who suffers from paranoid schizophrenia would exhibit. Dr. Jones's description, when

combined with the prosecutor's egregious comments about Sheppard's behavior during trial and
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on the videotape recording of the crime, would have led one to believe that Sheppard did not

suffer from paranoid schizophrenia.2

b. Dr. Smalldon's testimony and affidavit demonstrate why the evidence Dr. Jones gave to
Fox was so prejudicial to Sheppard.

Dr. Smalldon signed a sworn affidavit that was filed in federal court in support of

Sheppard's motion for an evidentiary hearing. Sheppard v. Bagley, No. 1:00-cv-493, Doc. No.

30, Ex. 1, Smalldon Aff., June 15, 2000 (attached here as Exhibit 8), App'x A-56-58. Dr.

Smalldon explained in his affidavit that Dr. Jones's information given to Fox "grossly distorts

both the clinical picture of Paranoid Schizophrenia and what I had to say about the disorder

during my testimony." Id., at ¶ 6, 8, 11, App'x A-57-58. Dr. Smalldon explained why Dr.

Jones's information was so misleading: "Telling juror Fox that someone with Paranoid

Schizophrenia is `not really in touch with reality' was erroneous and very misleading because it

played into the popular stereotype - accepted as `true' by many laypeople - that individuals

diagnosed with schizophrenia act in a very disorganized and outwardly bizarre manner." Id. at

¶ 9, App'x A-57-58. Dr. Smalldon further explained why Dr. Jones's erroneous information was

so prejudicial to Sheppard: "Since the Bobby Sheppard that this juror saw on the crime scene

videotape was not in any obvious way `out of touch with reality,' juror Fox could reasonably

have inferred from his working definition of Paranoid Schizophrenia that the defendant was not

really mentally ill." Id.

2 It is undisputed today that Sheppard suffers from schizophrenia; he receives treatment
for the disorder from the Ohio Department of Rehabilitation and Corrections, and has for years.
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Dr. Smalldon also testified in the federal evidentiary hearing, explaining from the witness

stand why the information Dr. Jones gave to Fox was so critically incorrect and harmful to

Sheppard. Dr. Smalldon testified that Jones's description of paranoid schizophrenia as a

communication disorder was incorrect, Sheppard v. Bagley, No. 1:00-cv-493, Doc. No. 84, Evid.

Hr'g Tr. 20, June 5, 2003 (attached here as Exhibit 9), App'x A-64, and inconsistent with his

testimony, and that using the phrase "out of touch with reality" to describe paranoid

schizophrenia did not comport with the clinical reality, id. at 24-26, App'x A-65-66. He

explained, "the very rigidly held false beliefs that are typically part of the inner life of someone

with paranoid schizophrenia" "are not evident in relatively superficial interactions" and that, in

his opinion, to say someone is "out of touch with reality" "implies a very different kind of'

behavioral presentation "than what one typically sees with paranoid schizophrenia." Id. at 26,

App'x A-66. He also stated that, in his professional opinion, Sheppard did not suffer from a

communication disorder, id. at 38, App'x A-69, and testified that paranoid schizophrenics are

often "unusually intelligent" and "very capable of engaging" in "planful sequential behavior," id.

at 47, App'x A-71.

c. Juror Fox's testimony conftrms that Dr. Jones gave him critically wrong information
about paranoid schizophrenia, and, although inadmissible as to the subjective effect of

the misconduct, contradicts his (inadmissible) statements to the trial court on which this
Courtfound no prejudice.

Juror Fox's testimony during the federal habeas proceedings also contradicted his state-

court responses that he was not subjectively affected by Dr. Jones's (incorrect) information. He

testified in the evidentiary hearing and at his deposition that he might not have voted for death if

Jones had given him a definition that indicated Sheppard was paranoid schizophrenic. Sheppard

v. Bagley, No. 1:00-cv-493, Doc. No. 63, Evid. Hr'g Tr. 135, June 24, 2002 (attached here as
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Exhibit 10), App'x A-77; id., Doc. No. 27, Fox. Dep., 36-37, Feb. 5, 2001 (attached here as

Exhibit 11), App'x A-88-89, ("Q: If Dr. Jones had said something to you that would have led

you to believe that in fact Bobby Sheppard was paranoid schizophrenic, do you agree with me

you wouldn't have sentenced him to die? A: That's a possibility, yet.") Directly contrary to the

representations the prosecution made to the trial court, Dr. Jones's opinion allowed Fox to

confirm that Sheppard did not suffer from paranoid schizophrenia, and this made it "easier" for

him "to vote for death." Id. at 137-38, App'x A-78; see also Fox Dep., at 15-19, 25-27, 29-32,

App'x A-83-84, A-86-87 (admitting that "there may have been some small amount of doubt"

about whether Sheppard suffered from paranoid schizophrenia "that I may have had at the time"

of the call to Dr. Jones).

Fox also testified that Dr. Jones's information "influenced" his verdict, and that it "must

have" "contributed to" his vote. Id., at 137-38, App'x A-78; see also Fox Dep., at 33-35, App'x

A-87-88 (admitting that Jones's information "was like the straw, I guess, you know, that maybe

put me, you know, on the path to say I feel that, you know, what I'm about to do is right," and

that "it had some influence"); id. at 39, App'x A-89 ("It had to have some influence . . . "). Fox

also admitted that "There may have been some doubt in mind" as to Dr. Smalldon's testimony

about paranoid schizophrenia was. Fox Dep. at 35, App'x A-88. Fox's testimony also

contradicted Dr. Jones's affidavit, as he admitted that the information Jones gave him "wasn't an

explanation that [he was] given in trial." Id., at 14, App'x A-83. Fox also testified that Dr. Jones

explained to him that someone with paranoid schizophrenia "doesn't have a grasp of reality," id,

at 12-13, 41, App'x A-82-83, and that, to Fox, that meant someone who doesn't "understand

what's going on around them, what they're doing," id., at 13-14, App'x A-83.
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The prejudice to Sheppard from that definition of paranoid schizophrenia is glaring,

especially when juxtaposed with the prosecution's ignorant and misleading characterizations of

Sheppard as somehow faking his mental illness. Fox admitted as much, testifying that after his

conversation with Dr. Jones, "I guess at that point I decided, you know, he did have a grasp on

reality, you know, he did understand." Fox. Dep., at 41, App'x A-90.

Of course, Juror Fox's federal court testimony about the subjective effect of the extrinsic

evidence should be inadmissible for the same reasons Fox's statements to the trial court are

inadmissible, see note 1 above, above, and his subjective-effect testimony is thus irrelevant to

determining whether Sheppard's verdict was prejudiced by the extrinsic evidence.

d. The Sixth Circuit held that the federal courts could not consider any of this evidence in
reviewing Sheppard's substantive jury misconduct claim.

Although this compelling and disturbing new evidence directly contradicted key aspects

of the evidence supporting this Court's no-prejudice determination, the Sixth Circuit ultimately

held that the federal courts were prohibited from considering any of this evidence in reviewing

Sheppard's substantive jury misconduct claim, because Sheppard's counsel had not been diligent

in developing and presenting it in state court. Sheppardv. Bagley, 657 F.3d 338, 343-44 (6th

Cir. 2011) (citing § 2254(e)(2)).

2. The federal courts did not consider the merits of Sheppard's ineffective-assistance-of-

trial-counsel claim, finding it procedurally defaulted after Sheppard's initial-review

collateral review counselfailed to present the IAC claim to the state courts.

Significantly, although the federal courts adjudicated Sheppard's substantive juror

misconduct claim, they never considered the merits of Sheppard's IAC claim related to counsel's

failure to present the evidence of prejudice to the state courts. Instead, they found that claim
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procedurally defaulted. See Sheppard v. Bagley, No. 1:00-cv-493, Report and Recommendation,

Doc. No. 94, at 85, 89 (S.D. Ohio June 1, 2004); Opinion and Order, Doc. No. 131, at 67.

Sheppard raised a claim that his counsel provided ineffective assistance for failing to

investigate and present evidence in support of his motions in his second petition for state post-

conviction relief. But the state trial court refused to consider the merits of this claim because it

was raised in a second post-conviction petition that did not meet the stringent statutory

requirements for a successive petition, because it was untimely, and because ineffective

assistance of post-conviction counsel was not a cognizable claim under Ohio law. The state

appellate court affirmed that holding on appeal, State v. Sheppard, No. C-000665, 2001 WL

331936 at *2 (Ohio App. 1 st Dist. April 6, 2001), and this Court declined review, State v.

Sheppard, 92 Ohio St. 3d 1445 (2001).

Additionally, Sheppard was represented on direct appeal by the same counsel who

litigated his motions for a new trial and resentencing in the trial court, and that counsel failed to

allege his own ineffectiveness. See Sheppard v. Bagley, No. 1:00-cv-493, Pet. Sheppard's Mot.

for Relief From Judgment Under Rule 60 to Allow Reconsideration of One Portion of Ground

for Relief Nine in Light of Martinez v. Ryan, 132 S. Ct. 1309 (2012) (the "Martinez motion"),

Doc. No. 150, PagelD 926 (attached here as Exhibit 12), App'x A-92-144; Pet. Sheppard's Mem,

in Reply to the Warden's Mem. in Opp. to Sheppard's June 15, 2012 Mot. for Relief From

Judgment (the "Reply memo"), Doc. No. 155, PagelD 967-70 (attached here as Exhibit 13),

App'x A-146-65. Sheppard's later-appointed counsel failed to raise in an application to reopen

Sheppard's direct appeal the underlying IAC claim or a claim for ineffective-assistance-of-

appellate-counsel for failing to raise the IAC claim. Consequently, to the extent that it could
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have been, the underlying IAC claim was never presented to this Court in direct appeal

proceedings or in an application to reopen direct appeal.

Thus, this Court was never able to hear the evidence that disproves the factual findings

upon which it denied relief on Sheppard's substantive juror misconduct claim in Sheppard's

direct appeal. Nor was this Court ever presented with this evidence in the context of

adjudicating Sheppard's IAC claim on the merits.

Because the state courts never considered the IAC claim and rejected it on a procedural

bar, the federal district court found Sheppard's IAC claim procedurally defaulted in his habeas

proceedings, without any excusing cause, and denied it accordingly. See Sheppard v. Bagley,

No. 1:00-cv-493, R&R, Doc. No. 94, at 85, 89; Opinion and Order, Doc. No. 131, at 67.

3. The previously well-settled law that precluded the district court from finding sufficient
cause to excuse the default of Sheppard's IAC claim based on the ineffective assistance
of initial-review collateral proceedings counsel has now changed following Martinez

Responsibility for the procedural default of Sheppard's IAC claim lies directly with his

state post-conviction counsel and/or his Murnahan counsel. But at the time of the district court's

procedural default ruling, the ineffective assistance of initial-review collateral proceedings

counsel was of no effect for federal habeas proceedings, and therefore could not serve as

sufficient cause to excuse procedural default. See Coleman v. Thompson, 501 U.S. 722, 752-53

(1991); Byrdv. Collins, 209 F.3d 486, 516 (6th Cir. 2000) (explaining that ineffective assistance

of post-conviction counsel is "clearly not a sufficient ground" for cause to excuse procedural

default, because "the Supreme Court has held that ineffective assistance of post-conviction

counsel cannot constitute `cause"'); Ritchie v. Eberhart, 11 F.3d 587, 592 (6th Cir. 1993)

(explaining what could constitute cause sufficient to excuse procedural default, and that Coleman

"rejected, flat out, an argument that `where there is no constitutional right to counsel . . . it is
16



enough that a petitioner demonstrate that his attorney's conduct would meet the Strickland

standard, even though no independent Sixth Amendment claim is possible"'); Neal v. Bowlen,

No. 94-5765, 1995 U.S. App. LEXIS 4821, *7 (6th Cir. Mar. 9, 1995) (holding that a state

prisoner "cannot establish cause based on alleged ineffective assistance of counsel received in

state post-conviction proceedings as there is simply no constitutional right to counsel in such

proceedings") (citation omitted); Davie v. Mitchell, 291 F. Supp.2d 573, 588 n.1 (N.D. Ohio

2003) ("Ineffective assistance of post-conviction counsel cannot be asserted as cause for a

default attributable to such counsel) (citing Coleman, 501 U.S. at 755-57).

But that has changed. Martinez wrought a sea-change to that well-settled law by holding

that the ineffective assistance of initial-review collateral proceedings counsel could serve to

excuse procedural default when the petitioner raised claims of ineffective assistance of trial

counsel. Martinez, 132 S. Ct. at 1315 (holding that "it is necessary to modify the unqualified

statement in Coleman that an attorney's ignorance or inadvertence in a posteonviction

proceeding does not qualify as cause to excuse a procedural default" and that Martinez "qualifies

Coleman by recognizing a narrow exception" to the rule). The fundamental concern animating

the Martinez Court's holding is that "[w]hen an attorney errs in initial-review collateral

proceedings, it is likely that no state court at any level will hear the prisoner's claim." Id. at

1316. Furthermore, "if counsel's errors in an initial-review collateral proceeding do not establish

cause to excuse the procedural default in a federal habeas proceeding, no court will review the

prisoner's claims." Id.

4. Martinez is directly applicable to Sheppard's IAC claim, and his Martinez claim is

compelling.
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The facts of Sheppard's case present the exact concerns that animated the United States

Supreme Court's holding in Martinez. Due to his initial-review collateral proceedings counsel's

failures, the state courts never heard Sheppard's IAC claim related to Juror Fox's misconduct in

seeking out and injecting prejudicial extrinsic evidence into the sentencing deliberations. Nor

did any federal court consider the claim, because it was deemed procedurally defaulted, and

ineffective assistance of initial-review collateral proceedings counsel did not, at that time, excuse

procedural default. Thus, no court has ever considered the merits of Sheppard's claim that his

trial counsel provided ineffective assistance by failing to develop and present evidence in support

of his motions for a new trial and resentencing.

Moreover, the evidence that has already been developed-but deemed unable to be

considered in the context of Sheppard's substantive juror misconduct claim by the Sixth

Circuit-vividly demonstrates that Sheppard's IAC claim is compelling. See Sheppard v.

Bagley, No. 1:00-cv-493, Pet. Sheppard's Martinez Mot., Doc. No. 150, at PagelD 921-37,

(Exhibit 12), App'x A-122-38. His counsel had an erroneous understanding of the law

governing extrinsic evidence/juror misconduct claims. Counsel presented no evidence beyond

evidence that established that the jury had been exposed to extrinsic evidence. Counsel believed

that, having provided that evidence, a presumption of prejudice arose which the state bore the

burden to disprove and which entitled Sheppard to relief without any further evidentiary showing

by Sheppard. By failing to present any testimonial or affidavit evidence to demonstrate

prejudice from the juror misconduct, however, counsel doomed Sheppard's motions to fail.

The evidence now demonstrates that the trial court's denial of Sheppard's juror

misconduct claim, and this Court's eventual affirmance of that ruling, was predicated on
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demonstrably incorrect factual findings and representations by the prosecutor and Dr. Jones.

Had the trial court been aware of the evidence Sheppard's counsel failed to present, it is

reasonably likely that the court would have found that Sheppard had demonstrated prejudice

from the undisputed juror misconduct, thus undermining confidence in Sheppard's death

sentence verdict.

III. This Court should deny the State's motion or hold it in abeyance.

Of course, Sheppard's IAC claim is not before this Court, so Sheppard provides this

information only as background for the Court's consideration of the State's motion.3 Instead, the

claim is part of Sheppard's habeas proceedings. The Supreme Court of the United States did not

decide Martinez until after the Sixth Circuit had issued its opinion in Sheppard's habeas case.

And, before the Sixth Circuit's mandate issued, Sheppard filed a motion under Federal Rule of

Civil Procedure 60(b)(6) seeking to reopen his habeas case on the basis of a change in law

following Martinez. See generally Sheppard v. Bagley, No. 1:00-cv-493, Pet. Sheppard's

Martinez Mot., Doc. No. 150 (Exhibit 12), App'x A-92-144. That Rule 60(b) motion has been

briefed and is now ripe for the district court's review. See id., Warden's Mem. in Opp. to

Sheppard's June 15, 2012 Mot. for Relief from Judgment, Doc. No. 151 (attached here as Exhibit

3 For this reason, Sheppard has selected some of the most pertinent materials from state
and federal proceedings to include as exhibits to assist this Court in reviewing this background
information. Should the Court request to review copies of any additional materials not already
attached as exhibits to this memorandum, however, Sheppard will provide them.

19



14), App'x A-167-77; Pet. Sheppard's Reply Mem., Doc. No. 155 (Exhibit 13), App'x

A-146-65.

If Sheppard prevails on his motion, litigation on the merits of his IAC claim will proceed

accordingly: And, as briefly explained above and in Sheppard's Martinez motion and briefing,

Sheppard will likely prevail in light of counsel's blatantly deficient performance and the

compelling evidence never presented because of counsel's deficient performance that, at the very

least, undermines confidence in Sheppard's death penalty verdict.

The State only obliquely references Sheppard's Martinez motion by asserting that

"Sheppard will likely cite various motions filed by him to reopen his federal habeas corpus

proceedings." (State's Mot. to Set Execution Date, at 5.) The "mere pendency" of Sheppard's

Martinez motion, the State argues, "cannot overcome the State's compelling interests." (Id.) But

the State's perfunctory reference to Sheppard's "various motions" understates the matter. It is

more than the "mere pendency" of Sheppard's Martinez motion and his separate Rule 60(b)(6)

motion that counsels in favor of denying or holding in abeyance the State's motion at this time; it

is the distinct likelihood that Sheppard will prevail on his habeas claim or claims, thus obviating

the need for this Court to set an execution date for Sheppard at all. The State's reference to

Sheppard's "various motions" also fails to acknowledge that Sheppard has more than "motions"

pending in the federal district court. Sheppard also has a second-in-time habeas petition pending.

Sheppard v. Robinson, No. 1:12-cv-198, S.D. Ohio. The parties are actively litigating these

issues at this time. See id., Report and Recommendation on Remanded Issue, Doc. No. 19 (S.D.

Ohio July 3, 2012); Warden's Objections, Doc. No. 21; Sheppard's Response, Doc. No. 26.

Hence, setting an execution date for Sheppard would be premature.
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Additionally, while the State's interest in finality may be compelling, the interests of

fundamental fairness and justice at stake in Sheppard's case outweigh any interest in finality.

See Maples v. Thomas, 132 S. Ct. 912, 927 (2012) (acknowledging the state's interests in finality

and comity, but explaining that "`fundamental fairness remains the central concern of the writ of

habeas corpus"') (internal brackets omitted) (quoting Dretke v. Haley, 541 U.S. 386, 393

(2004)). And any prejudice to the State resulting from denying the motion or holding it in

abeyance is minimal at worst, in light of the myriad execution dates already scheduled through

January 16, 2014.

IV. Conclusion

Because Sheppard's federal habeas proceedings are not completed, contrary to the State's

assertions, and because a strong likelihood exists that Sheppard will prevail on his Martinez

motion and his subsequent habeas litigation, obviating the need to set an execution date at all,

this Court should deny the State's motion to set an execution date or, alternatively, hold the

motion in abeyance.
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COURT OF CONII3ON PLEAS
CRIMINAL DIVISION

BAMILTON COUNTY, OHIO

STATE OF OHIO

vs.

BOBBY TERRELL SHEPPHARD

CASE NO. B9405527
(Judge Crush)

AFFIDAVIT IN RESPONSE TO
MOTION FOR NEW TRIAL

STATE OF OHIO
) SS:

COUNTY OF HAMILTON)

BELEN JONES, being first duly cautioned and sworn, hereby
state the following:

.I have thoroughly reviewed the transcript of the testimony of
Doctor Jeffrey Smalldon given at the trial of Bobby Terrell
Shepphard, and attached as State's Exhibit 1.

'-^r'Phe brief explanation I gave Mr. Fox of paranoid schizophrenia
was^ totally consistent with the testimony of Dr. SmaSldon.
Q

^-^ 0;41though Igave Mr. Fox very little information about paranoid
Cisachj^pphrenia, nothing I told him contradicted anything testified

bQ Dr;.^.effrey Smalldcn.

Fuf^^r affiant sayeth naught.

Sworn
Oc71eb er

to and. subscribed in
-, 1995.

my
v

presence this L day of

f
Notary Public

Wdtl9EFl0YOBCAIIa1qdlar
Ua,wrtwAC-twEOPoxo

? +, • s Mpeamswiw^r^e^Ylm
a^».?^o1W147ffiO.lLG^> n^, 3'
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THE STATE OF OHIO,.HAMILTON COUNTY

COURT OF COMMON PLEAS

STATE OF OHIO NO. B9405527

Plaintiff (Judge Crush)

vg. MEMORANDUM IN OPPOSITION TO
MOTION TO RESENTENCE

BOBBY TERRELL SHEPPHARD DEPENDAN-T TO LIFE
IMPRISONMENT

Defendant

Now comes the undersigned who moves the Court, on behalf of

the State of Ohio, to overrule the motion to Yesentence the defendant

to life imprisonment filed in the above captioned case.

The first part of the defendant's motion is basically a rehash

oiihe already filed motion for new trial. As previously stated, to

psMvail at a motion for new trial, the defendant must sho,,w that the

a
ma'fters.iie raised in his motion for new trial "materially" affected

-=r ss^°„
h`s rSY^ats. "Materiality" meansthat, but for the error complained

U=

09? them c a is a reasonable likelihood that the outcome of the trial

would have been different. State v. Johnaton, 39 Ohio St. 3d 48

(1988). For example, if a defendant claims error in the denial of a

continuance which he requested to seek new evidence, he must

demonstrate what that evidence would be, and that with it the outcome

of the trial would probably have been different..

The defendant argues that misconduct by juror Stephen Fox

influenced his decision to impose the death penalty on defendant.

The "evidence" presented by the defendant contradicts such a showing.

Fox indicates he did not discuss what he had heard with any other

jurors, that it did not influence his decision, and that he did not
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learn anything new. He also testified what he heard did not make him

favor the prosecution, and that he would not have come to a different

conclusion had he not talked to the outsider.

In response to the affidavit of Helen Jones filed by the

defense, the State has also filed an affidavit wherein Ms. Jones

indicates nothing she told Fox differed from what he heard in Court.

Thus this prong of the defendant's attack in the new trial request,

along with his motion to resentence, fails.

The second argument offered by the defense to resentence is an

appellate issue alleging the Court improperly charged the jury and

allowed them to consider two specifications that should have been

merged. The defendant srgues State v. Cooey (1989), 46 Ohio St. 3d

20, to support this proposition. The Cooey decision held the

specifications in that case should have been merged as they were

committed with the same animus. There has been no such finding here.

In fact, defendant Shepphard by his own statement admitted after the

robbery was complete, he decided to shoot his victim as he feared he

might recognize him. Further, the Cooey court did not reverse for

this decision by the trial court, finding such error not to be plain

error.

The final prong of the defendant's argument finds defense

counsel., in effect, overruling the recent decision by the Supreme

Court of Ohio in State v. Gumm ( 1995), 73 Ohio St. 3d 413. The Gumm

decision was a unanimous decision wherein the Supreme Court held

proper the same conduct the defendant accuses this Court of in the

instant case. For defense counsel to argue that the "Supreme Court's

fatally fanciful decision ... is an ex post facto violation of the
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worst sort" is both troubling and misleading. Reading the defense

memorandum would.lead one to believe the Gumm decision supports his

argument. Like it or not, defense counsel, prosecution and the Court

are bound by the decisions of the Supreme Court. The decision in

Gumm adds nothing to the defense argument.

WHEREFORE, Counsel for the State of Ohio respectfully

requests a denial of the motion to resentence the defendant to life

imprisonment filed herein.

M a r k E. i e p m e i e r
Assistant Prosecuting Attorney

I hereby certify a copy of the foregoing memorandum was served

upon Counsel #

October, 1995.

^ ^' J ^C^^.►yt O^GC^

Mark E. Piepmeier -
Assistant Prosecuting Attorney

914 Main Street
Cincinnati, Ohio 45202
632-8534

l.G•^
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1 ziuestion. I vas seeking for some type of confirmation of what

2 THE COURT: Are they all your motions? 2 thie defenae expert was aaying wae true. If artyone

3 MR, RANZ: One I. his, one .is mane. Mr, 3 has been prejudiced by thls m_scoeduc[, it was the
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2 Court to new sit as a Court of Appeals and reverae
2 THE COORY: Mr. ptosecutot?

I itself becauae of an alleged faulty inaLiuCtian1 MA. P]EPMHSBR: Phank you, Your Honar. Your

4 that the CourL gav to the jury for elleged4 Hanor, with regard to the motion for new trial, we

5 inproper eentencing that the CouR did. I do no[5 will atand by what we said in our respCnse rt:icb ia

6 belleve for one manute that the Couut did anything
6 it I. up to the defenae, their burden to ehow thaC

7 thie miaconduc[ material affeCted the defendan['a 7 improper in thie raee.

e I do not believe thet even if you Eelt that
e rights.

9 you did, and I don•[ think that ycu do, you would
This week, Judge, I filed a reeponse to the

i0 at this point reveree a deoision that you mada ecmC
10 afftdavit filed by the defenee after we had raised

11 mon[be ago in thle particular case.
11 the Aliunde rule, the 9efenee filed an affidavlt of

12 I believe that the defenre tried to
il the psychologist inLicating that she, indeed, had

13 mietonetrue Che Oumm deciaion. In that decieion,
13 contact with this jurer, steven Pox.

Ia which was unanimnue, affinued, the eame position
14 L have filed wiuh the Court, and I would like

15 that the Court took fn thie particular case.
15 to file teday a traneCript of the testiawny of

I6 I[ ie defenee munael, Mr. 6oefle, is trying
16 Doctor 9malldon which I gave to [hie peychoLogiet,

19 to overzula the Supreme cout[ in thla czee and we
37 aeked her to review it. In reaponee to eome

16 would ask thir Court not to go along with that,
uB queetione, I have filed an affidavit whereia ehe

19 TIOi COVHT: All right. Co ahead.
19 etatee that she has tetally neviewed the teanimony

20 N,F. PIBPDIEIER: I ra£erred in the affidavit
20 of Cortor smelldon. Nothing Lhat ehe Guld the

21 tlat i filed to Suate's Number 1, I did give a
21 juror ln this case was inconsistent with anything

22 crnuplete copy of this [ranecript to Helen Jonfa, I
22 that Ooctor S:nalldon eafd. In fact, the little bit

23 would llke tn now file Ic with the Court of
23 that she told Steven Pox was totally consistent

2n nppeals, this hranecript,
24 with what the defendant•e expert eaid.

25 TH8 COOHT: All rlghL Okay.
25 In effect, Judge, thie juror, if anything,
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I MR. NOEFLE+ We have ao nbjeetian. Ne'll 1 C E F T I P I C A T P

2 _ accept that repreeen[ation of Mr. Piepmeler as tc 2 I, Roee A. Giglio, the undemeigned, an

3 how be did this and that it wae accurate. 3 fficial court reporter for the Court of Common Pleas,

4 TNS coURT: Okey. Nov, just a eho¢t t milton County, ol:io, dc hereby certify that at the time

5 diecusaion. The Aliunde rule basically, I believe, 5 nd place stated herein. I recorded in acenotype and

6 that there hae to be eome outalde evidence to 6 he[eaften transcribed into typewriting the vichln

7 impeach their verdict. Is that what it is, 7 scripc of Proceedings. and ihat the foregoing ie a

baeicx11y3 9 -rue, accurate and complete tranac[iption of my said

9 MR. PIEPME'IER: Tee. 9 tenctype notea.

10 TN6 COURT: Well, eance we nov have outaide 10 IN NIIN855 wEE.iEOP, [ have hereunto me t my

11 evidence to determine what the jury did, what was il aud at Cincinnati, Ohio this 22nd day of Mareh, 1996.

13 wrong, at leaet in retroepect now with the Nurt 12

13 asking a juror [he baaie of the decision, you can't . yg

14 do that vnlese there is some autelde evidenca oi 14 U99 A. GI[3LI0
PFICIAL coURT R6PORTER

15 the fact. 15 OItT OF CC19fOfi PLEAS
ILTON COONTY, ONIO

16 Now here, the outeide evidence came a little 16

17 after the coovereation, but nonetheleee, it seems 17

19 to me that you cen't have i[ hoth waye, either aide 1g

h9 can't have it both waye. And if you don't allcw 19

20 the juror to teetl£y, then the only evidence that 2p

21 you have regarding how it may have affacted tbe 21

22 jury is that teetimony of thia peychiatriat friend 22

23 who said tEat she didn't tell him anything that he 33 .

21 wae not already told. That wae atuff that wan

2425 favorable to the defendant. 25

__-

_

It we say that the Aliunde rule doean't apply

2 because we have the evidence from the peychiatriat,

3 we have both her etatement which ehowe chat there

4 was nu herm aone by what ehe said. In fact, if

5 anything, it was a little favo[able to the

6 defendant. 9econdly, the juror e own etatement, in

7 addition of which the evidence in the caee was

B abaolately overvhelming and the crime la abeelutely

9 hoiiendoue. And I will overrule bath motiona.

10 M. PI9PMEICR: Thank you, Sudge.

31 TNE Cm1AT: Okay. Thank you.

la • • '

13

14

15

16

17

18

19

20

21

22

23

24

25
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' DEPOSITION OF IIELE:`! B. JONES, PhD.
4

HELEN B. JONES, Ph.O.

of letiful age, a vi[neas herein, being £1[s[ duly srorn as

Ne[einaEtee cei[ified^ vas exemaned and deposed es follovs:

CROSS-EXAMINATION

5 BY MR. MOUL:

0. Ur. Jones, my name is Jeff Moul and I

represent Bobby Sheppa[d. We're hera today ta take your

bepositiOn. Hava you evae been deposed before?

A. No, I f:ave not.

6

8

Q. Okey. Coutd you state your name for the

record, please>

A. Yeah. Helen 6_ Jonas.

0. Address?

14

16

52

Q. Jmt so you underetand here, ue re Sust

basacally going to have a conversation. I vant to find out

aoma CM1ing¢ about your batkground and

A. Okay.

O. -- and your ronvarsations uith Stephan Fox.

Just so you unde[atanG ho>' this 1s going to vork. I11 as¢

you the quesClOn. And it may be at the end of my

questioning, Mr. Wille will ask you ¢oae quesC'ons as vell.

Wc"re gUing to need verbal [esponaes.

T

9

20

23

ACE REPORTING SERVICES
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DEPOSITIONOFHELEN&JONES,Ph.D.
5

DEPOSITIONOFHELEN9.JONES,PL.D.
. 1

1 A. Now, ehat Ss Nc. willc's role? " 1 and Sehnson seminars thaC they presenbed here In Cineinnati

2 0. That sort of gets lnto che procees here. 2 at one nime, and just communrcetion seminars that I thought

3 YDU're no[ Laally -- you can ask u9 ques[SOns CO the extent 3 might be helpful 1:'. my corporate +'o[k.

4 you don'e understand my question, let me know. 4 " Q. Any of that continuing educatien relaM1ed to Cbe

5 A. Okay. 5 field of clinical psychology?

6 Q. 6ut for the mosR part, we re going to be asking 6 A. No, rhat was not my antent, ro g0 rnto clSnical

? the quesciens here. '! ork.

8 A. Flne_ B Q. Any of che canCinuing etlucation related to

9 Q. And 1£ at any time you need to take a break, 9 schixophrenia?

10 either because you're [ired or because yeu need to use the 10 A. No.

1l stroom, or fOi whaeever reason, pleaae do s0. I'11 try L 11 Q. Any of ihe continning educatSOn melared co

12 let you finlsh your answers, pleasa let us try to finish o I 12 cntal i llness?

13 questions ae weLl. 2 ass e you're not undei any medication ]3 A. Only ineofar es it wuld relate co high school

39 today? 14 students, maybe anorexia and those typea of things.

15 A. No. 15 G. Okay.

1$ Q. Any aleohol? 16 A. Or [he aexuality tlysEunctioning with 19aeCers

1] A. No. 11 and Johnson.

18 0. Okay. What is your educational background? 18 0. What is Has[ars and Johnson?

19 A. I have a baehelor of seience L. edueatton frnm 19 A. They are noc as popular nov obviously. One i s

10 OhiO State VniversSty, major I. music, m^nor in ma[hema[ics: 20 w Eead, but Cney were fe[emost, I gveas, experts In -- a

21 I have a master of education fron wittenberq Dniveraity in 2t xuai byszunctlon.

22 Springfield, Ohio; and I have a Ph.D. from the Ohio 9[ate I 22 0. Maybe I'm showing my age --

23 Oniveisity, and my major areas were Ceunsaling, psycholegY 23 A. Yes, yoe are.

24 antl L eaLCh. 29 0-- no[ knoviM1g Mas[ers and Sonnson?

ACE REPORfING SkRVICES '

^

ACE REPGRfING SERVICFS

1 . _ . un rummnr nmusnnxme:n I .__ ..^..^.<..,..

- DEPOSITIONOFNELENB.JONES,Ph.D.

6

1 Q. When did you get y0ut 9.9. fron OSV?

2 A. Masterx of etlucation was probably

3 ebout '16,

DEPOSITIONOFHELENB,JONES,Ph.D.

6

I 1 M5. PEARY: I'm serry to say I kn0w exaccly who

2 you'm talking about.

3 Q. Niih respect to you[ higher educacion, youc

p. Gh-huh, 4 formal education et 050, did you take any courses related to

A. No, I'm sorry, it was befoie thet. Lt vaa iik 5 elinical psychology while at OSU when working on your D.S.•

6 '61, and my Ph.D. 1, 1974, 6 A. Well, yes -- well., not bachelor Of acrenee, n

] Q. your Pb,c. is in urhat? 7 .

g A. IL's a Ph.D. accually Yrom ehm roLlege of arts B Q. Okay. And when workinq on your maeter, s Gf

9 end seiences, antl I had a co enttaClon in counsaling 9 education, did you Cakn any couraes that focused on clinical

1D psychology and researeh, 1D psychology ec Springfield?

11 Q. Ia it a Ph.D. L. paycholegy? 33 A. Well., it would be Sn areas like the exeep[IOnal

12 A. No, St's nat, it's from the department oE 12 ehild, 'exceptional" meaning anythinq that's deviant.

13 psyeholoqy. It's Erom the arts end aeience department of 13 Q. Could you read that back for me.

14 education with a concentration In psyehnlogy, 14 wan read.)M. record

15 0. Okay. So St's a Ph.D. In edocatlon? 15 0. Okay. Yvu're going te have to give me some

16 A. AIgM1t. 16 re underatanding ebout what those mean.

17 0. In eCdition ce your E.S. from 09D, master e of 1? A. Okay.

19 nducation from Wietenbaig -- 18 Q. WFat -- while a[ Nittenberg --

19 A. Wittenberg Oniverslty. 19 A. Oh-huh.

20 Q. -- Ph.D. [ram OS[L any other education2 2D Q. -- what courses [elated to clinical w0[k did

21 A. Juee seminara attended. 21 you [eke thaC ielated to the neads o[ e ceBCional cbiltl[en?

22 0. And those would be weekly, daily?Aie ve -- 22 A. Oh, boy. I quess the word "cl.inlcel" kind oE

23 A. Annually. Poaeibly if e seminar woultl came 23 throva me off, because ln my hiqh sehool enunseling I CSG,

29 [hrough ihat I[haugbt weultl ba helpful. I a ended Nanters 2 9 le would be counseling, but I voultln'c call it clinical,

ACE REPORfING SERVICES " ACE REPORTING SERVICES
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DEPOSITIONOFHELENB.JONEE.Ph.D.

I
UEPOSITIONOFHELEN6JONES,Ph.D.

I1

I bacause that wasn t my primary role. 1 ltl oi n0A I wou say n , ..

2 Q. Okay. Answer Lnis for me. wnet is clinical 2 Q. I'm soriy. Social p5ycholOgy is.

3 psychology? 3 A. Well. this would be just studying <rend¢, gzoup

i A. well, to me that would E. involvea in che 4 benavior¢, mass behaviors, thoae kinda of things.

5 diagnosis and tzeatment o£ mental illnesses zn a clinrcal 5 Q. Okay.

6 setting, nnt neeessazily limited to bhat, because I did do 6 A. My background, that's very llmicea. I just did

pzaetieums and, an aealing with a dysfunetiOnal family, 7 [ find that nelpful E. wnat I van[ea [o do.

drug-zelated pfobleme. Tbose would also be conaidered e Q. In organizat!onal paycnology, coula you tell m

9 cl!nleal. But when x use clinical, x mean J. tezms of 9 a little bit moze about thaC?

10 tliagnosis and treatment of mental illne¢aes. 10 A. Wali, probably it would be e betber bdckgraund

1I Q. Antl what other fields of psychology are thece 11 in M1Ow organizations aevelop. And I really den'[ have a

12 besides elinical psychology? 12 st rong background in thac, although that's not a lot of the

13 A. There's consulting psychology, social 13 things I do now.

Ig psychology, otqanizetional psy[M1Ology. I'm trying to 19 Q. But a9sin, it doesn'v involve the d!agnosla and

15 thlek. Well, you c n get into muslc therapy, you can get 15 tha treatment of m tal !Slness?

16 inCO art therapy. Thace'a a 10[ o£ Cranches off or 16 A. No. If I would suspect that, I woula make a

ll unselinq paych. 11

l

iefeZZal, wbich I have aone bn ocoasion.

1R Q. Okay. Ghat is consulting paychelogy?
l 1B Q. Okay. Getting back Yo your work on your

19 A. That would be workinq with Otganizations.

i

19 s[er, s at Wittenbefg.

i 20 Q. whet klnd b£ bigahtrations? 20 '
A. Okay.

21 A . Oh, Y. x would say Casically business 21 4. Did you take any couises celating to the

22 oiqanizaClone, public ozgan!zations. commdnity 21 gnosls nc tceaiment o£ mental illnesa?aia

23 organizatiOns. I dan't 4now. 23 A. No, nOC as pazt of che m asfec s.

24 Q. Is Yha[ wha[ you tlo new. 24 Q. Okay. As parC of youi Pn.D. stvdles in

ACE REP02fING SERVICES

...,....^........,. .^.,,....^..^,..... I
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' DEPQSITIONOFf1ELENB.JONES,PM1.D.
0

DEPOSITIONOFHELENB.JONE9,PhD.
I1

1_1 Tea yas, it is 1 tl t!o Oh- Stat tl'd you H aas [he oppOY i[y [o

2 Q Foz whom tlo you wark ow? 2 k e any in wh' h y s[udi d the aiagn or

3r-
A T wark eor mysel£.___.____ .. _ . . ._..-. .___ __ 3 men o f tal 111__ .. . . . .. _ ._ .

4. Okay. I certainly w get tnC that. 2 4 A. we!1. yes, yes. '

5 guess just te sort of aiep back tnough, it would help me i£ 5 Q. Could you tell me what those cour'ses were?

6 Iunderatood [he language you are using whan you talk about 6 A. wall, it would be -- well, I ean t think of

7 sulting psyeholegy, wOrking with otganitatloM1S and 7 speci£ic n es of the eaurses, but we did bbviously have t o

0 businesses. Ghat kind of subatantlve informatlon are you B have a working knowledge of the different types of problems

9 providing to tha organizations that you're consulting with? 9 that ve might run into in ouz work, to be able to at least

1U A. Probably analysis of theiv -- well. oL their 10 cognize, make re£erval¢ on.

11 OtpozaGlon, 1 terms of tbeir culture. And thia vould 11 x guess abnnrmal behavlor psych oc abnormal

12 includa psycholog!cal testinq, personality [eat!ng, semana 12 psych would be as close aa I could think of !n terms of

13 that I tle¢ign ¢pecifically for W. companies. xt might be 13 urseti[le.

14 wherever I Yeuld anticipate their needs being or iVe l4 4. Is it ¢afe to say that couise On abnormat

15 obvious where thei[ needf are. 15 behaviot was the cnly Couise that you CoOk at OSD tFet

36 Q. I. this moce personality [esting work? 16 related to tne diagnosis o£ mental !llneas?

13 A. I would say it includea that, but it's not my 1? A. Well, !t vaan't juat bnn [hree-houi coufse. IC

10 basic £unction. Hy basic £unetion Ss to help [M1em resolve 1B ould be several couzsas an thac sequenca.

19 any con£liets they may have !n terms of interpezsonal kinds 19 Q. By the way, how long waa tne Pn.O. program?

20 of things, human relations iawea they're dealing wi[h. And 20 How long did it take you? . .

21 I C. use personality testing just to help me Uiaqnoee 21 A. Well, I wes womking fu11 time, It toekme five

22 where I think their pzoblems are. . 22 years.

23 Q. Okay. Consulting psychology, chough, doesn't 23 p. xhaC is ene bypicnl?

2a tnvOlve ena ai:qnoata or traacment oe mantal lllneaa? 24 A. on, x weula say 4our m five years, unless the

ACE REPORIING SERVICES
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UEPOSITION OF HELEN U. JONES, Ph.D.
13

person can really cancentrace cotally on that, whicb very

few people have that luxufy.

0. T know you talked about the series of coufses

tCat you cook on abnormal behavior. Try to quantify that

for me. Whac ave we talking about?

A. Wall, paobably 15 guarter houts at Ohio 9tate.

That vould be maybe, you know, three five-hour courses and

just gotng thtaugh deviant behaviors.

0. Those are -- okay. So essentiaLly, basLc

you studied it for a year it sounds like?10

Y.

A. Yes, yes. Enough t0 be able to recognlte In

your working with people i£ -- you know, i£ you recognire

the symptoms and make a teferral on to a psyehonherapist, or

aDmebody yau feel more qualified to handle it. That wa5 not

my intent. I didn't raally concentnate a lot In that, I was

a 1ot more anteresced in cou aeling psych.

Q. otLav than the one year of course study et 09V

£or, quote, unguote, abnormal behavior, any other courses

durinq tha Ph.D. program on diagnosing menta= illnese?

A. Well, tP.ac's basitally whac psychclogy is, a

¢tuLying of human behavior. I meen -- Ican t, it's been 25

yeara, I can t tell you exactly what the eCurses, were buc

obvrousLy it's studying human behavior.

Q. Any clinical - was any clinical work required

11

12

13

1<

15

16

1?

18

39

20

21

22

24
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DEPOSITION OF HELEN B. JONES, Ph.6.
IJ

as part af the maeter's yragram?

2

Q.

9

My -- well, not the master s, my Ph.e.

ExeuSe ma, Ph.D.

A. Yeah, I did practicums, yes. I worked in a

mental health center in Springfield, M. and I worked In

mental heelth center in Columbus end I worked Ear the

As9ocietion for the Blind, just in terms e£ testang and

diagnosing some problems there, and I worked in a drug

atldiction center.

0. What did your nraining -- I mean, I m gatning

the impression that St wasn't yeur objective to seek out and

obtain sort of training on diagnosing mental i11ee5s, it s

more at cemmunlcatians?

1. My area, I£elt would be stconqer In a -

tommunications fieltl.

Q. And so what mental health center did you voek

at as part of the practicum?

A . I honestly can't r 11 the names. ihere was

one In Columbus that I did some famlly counseling and one an

apringfield wa¢ also fsmily onented. The Center for the

Coluvlbus,Blind Ls right -- vas on Morth High Street I.

maybe it still is. The drug addiction center was also there

on MoriR High Street. Tbis was the Cime when methadone was

given, and so I was rnvolved in the intake intarvievs with

6

B

9

0

5

6

?

20

2

24
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DEPOSITION OF HELEN B. JONES, Ph.D.
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drug addicLed paeple coming in.

Q. In rt correct that none of tbe5e pcacticlams

focusec on mental illness, you were developing inteypersonal

skills?

A. Not mental illness, per sa. There was some

ntal illnesa prevalent In some cases in which I would

tce chat in my oeporc and make a referral on.

0.

counseling,

A.

Sut the wotk more Pecused on sort of

ocaal vork type area, rs chat right?

Well, Z hesitate tQ use eocial wouk because I

aon't aee myself aa a social uorker. Well, I think I.

unseling you're constantly going tlhrough a diagnoais.

Thete L. chat precedure, even vhen i'm doing psychological

testing today, I'm always alert for signs oC problems. And

o say LC's without diagnosis would be vrong, because T

think it's pare of my tesponsibility to be able to recognire

anytTing that I consider that might be deviant or might ta

needrng adtlicianal wark.

Q. You say you lave your own ceunseling eompany

now -- or excuse me, wnsulting companyi

A. Rlght.

Q. N.H. Sones 6 AssOCiates?

A. Yes. I spent the first 26 years in the

etluaation fiela.

1?

18

21

22

23
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DEPOSITION OF HELEN B. JONES, Ph.D.

Q. uh-buh.

16

A. so when my daughter got out of college, I

ecided that I ieally enjoyed being independent and doing

he consulLin9 wnrk and being an enCrepreneur.

Q. Let's work backwards.

A. All right.

0. T'm not gcod with numhers. 5o II.B. .lones 6

sociatas, how lang have you been out on yacr own]

A. At least 15 years.

Q So that takes us back to 1985 about?

A. Yeah.

9. I'm ttying co back it up before then.

A. Yeah, maybe a little before then, 16, 11 by

e

0

2

Can you tell me what kind oC work you per£orm

A. GOsh.

Q. I assumeyou're ihe pi'inelpal. It lOOka 11ke

you re the dicector.9

22

A. It's a one pemon operation. unless I have a

ary biq project, and then I have ot3Ner people In similar

ields c0 assiat me. but basically I work on my own. And

y)ob is to -- I uork by ro£erral only, I've nevea done any

dvercising. T started out -- my first big projeets were

23
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1
17

1

i uveling for Wriqht HanaqemenL They`re a national
1 than exvstLng Super % Erug scores, antl my gcal wioh them w

a I eompany [hat do ootplacement work, and part of Lhei[ vork i

2 to Lake w¢man who u¢re besLCally employees end at the

3 helping oun displaeetl -- outplaced people decermine their

3 Ceg3nninq of women s movemenes, trying co give Lhe¢e peopLe

q CalenCS and ao11L[ies and future goala.

q me atlditional communiCation skills, demeahot' Skills, any

5 IC involves aome cescing. It vnvolves a loC of
5 type of skills that weuld be bene[lcial to them that chey

6 uEai I xill ca11 hand holding and eneouragement, almost of a
fi could be elevabed into management positions.

? helping theae people davelop a positlve approach Co wTat's
Q. Let me ask you this. Are you the only employee

8 happening. Pntl thaC's where I apply my communieatian skille

B of X.B. Jones 6 Associates?

9 c influences.
g A. yea.

10 I did -- 1 ve donea lot of that on and off

10 Q . IC says you're the ditector?

11 er the years foz Nright Association. I ala0 did e

11 A. We11, I don't know uhet else to call it.

12 wo-yeer program v£th ProCte[ a Gambla where I handled their

12 Ovner, eole proprietor tlidn't xound tpo goad On a buslnesa

13 education progcam. TRay off¢sed a training pragram for the
13 ard.

14 people that they aviplacetl, and S wo[ked wlth these people,

14 Q. And you charaera[ire your consulting work as --

15 unseleC wlth Chem in tezms of what incerests they mighL
15 or yourself as a Ruman resource consultent?

16 have and help ihem Cecausa of my etlucation background o4

16 A. Coriect.

17 26 yea[s, uould Aelp them identify what further advcation
13 Q. Is that zighL?

18 they might nead, then pursue tRe plat_s whece they mlght get
1B A. Correet.

19 that education, end got appvovel for theiu funds and that.
19 p. xhan's more, ao_ain, corporaCe counseling?

1 ^ 20 ^O. S. I'm ge[CLn9 tM1e im_o_aaaion you C[y to R¢lp I

20 A. Tes. . .

I I

21 Ipeoplo identify uhat potenCial jobs fit theif perscr.ality?

21 O. Can I have iYat marked as ExFibi[ 1, glease?

22 A WiCT that fleid, yeah. That's just tlepenGing,
ISheppe[tl EnhibLC L was marked for

II )
23 a pace of what I do. I've done orpOrate culture

eltlenti£lcatien.l

24 Ltlanci£icaCion, to help tlete rmine, yon
Q. m Randinq you uhaC's been marked

L
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1 knou, wlhet kind of culture do they have, uha['s going to

1 MR. MOOL: Do you have a copy, by the way?

2 he1F Chem pecpetuate that culture, 1'ha[ meens testing Of
2 MR. WILLE: Ye¢, t tlo.

3 e esecutivrtt.eams, what -- hou do [hey funciton and waat

3 Q-- uha['s been marketl Shapoa[d Exhibit 1?

e some of cha -- uho are seme o£ tha people vLthin theic

4 A. yes, thnt's my business cazd.

5 nt0 higherargeniration tRey may want to consider prom¢tin

5 Q. Okay. 50 I undersCand, you'va been a Ruman
e C

6

9

level goxiClons. And I do that wiCb a lo[ of c ing and

6 souree cons¢ltant £o[ 15 yeare?r

l jnet Calking wlth tlhe peaple invalved,
A. Yes.

B 3 also d0 employee opinion sutveys, help

B Q. A[e you a licenseG psychologisi?

9 nelyre employees' opLniona Sn terms of helping
A. No, I did noL pnraoe lieensure,

10 nrganizations deteimine -- determining their gazls, you

LU Q. I think when wa talke3 bEfOre, I got an ansue

11 know, what divectian they may want to go I. in tt,e future,
11 to this question, are yeu a lieensed soclal workeY?

12 So Sc's a very comptelvensivetypa of thing that L de,

12 A. No, I didn't pursue that area et all.

13 p. eut these -- Wright Management, for e ample,
13 Q. D. soeial vorkers have to be licensed in the

L4 doexn't bring you Sn co tesL fer mentel illness fov their
19 SLate of Ohto?

15 emplOyees?
15 A. They Can be. I'm wazk£ng uith an ozganLratlon

16 . Ifi vould - if I vouldA. Notat all,

16 thac l:as some MSWa, ehich Ls mester of socLel work, and I
om

11 petcalve Chat, somebody c ing in, I would Lmmedlatety make

17 assume Chey're licensed. And nov I think you ean get some

iB Yefefral and have that person tested el5ewhere.

18 kind of counselinq llcensure wltTin the State of ORio.

19 0. Riqht. Hut Chat`s noL the kind of SnfO[meGion

LP Q. I certainly don't wenC y0Y to disclose any real

2D thet nhe em.pLOyefs are elicLCing fzom you, they're noc
20 onfidences here. 9u[ -- and in all hcnor, cen you tell m

21 bringing you in to Cind out who are emplayees with nenral

31 some of your clients are now, and lusc 6ott of 9enerallywho

22 the Cype oE work chac you'[¢ doing so I can get a flavor?
22 Lllness, cozrect.

23 A. No, not at all. TheC'S nevar been Che £ocus o E

33 A. Okay. Well, let me go back co tRe last couple

24 m.y human resoorces consulttng.
24 of yeare. I de a 1ot of outplaced -- outplacement

.
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0. Other than the outplacement evaluation and

training services that you provide, can you describe what

other human resource aonsultlnq work you do?

A. Well, a lot of team building wlth that. Again,

I look at peraonalicy cypes, and I use the California

PSychological Inventory, the Myer9^Briqgs Type Indicator,

supere work values Inventory. I try to detetmine what are

the atrengchs of the group, what might their weaknesses be,

whether it's their organizational skills or whether it's

theii communzcatians Skllls, and then work with a group in

trying to build a stronger team baoed on their strengths and

weaknesses. That's probably been the focal point the laSt

fev years vith that type of vork.

I usually atart with a top executive team and

help them understand wha[ L m doing, and then it's with

their cooperation and enthuaiasm that I usually go to the

next level of management.

Q. SO aY I heard yon correctly, it sounds like

you essentially work on people's organizational skills,

correct?

A. Yes.

0. And their ceam building skills?

A. Right, antl communicatiOn skills. I would call

on an intlivitlual'S 9oals in ce.as what they may need to

RCE REPOQIING SERVICES
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fulfill s'hat their obligations are to that organization.

Q. Other than working on individual organizational

skllls, team building skills and communication skills, as

there any othea servrce that you'ra paoviding to the

orqenization?

A. That pretty much covere a lot of greund,

ac[ve11y. S may do in-depth communication skills in terms

of decisiOn-making. conflict i' folution. Yeah, these -- I

would just brench out from Ghere if I eaw need for that, I

might design oCher aeminara for them.

Q. Have you ever in the laat 15 years heen

retained to pevform clinical psychology?

A. No, that's not been -- nOt been what I dc. And

I den'C know how you would do that in an O[ganizetional

seLting anyway, it would be inappaopriaLe.

Q.

me back.

Prior to 1985, you worked for whom? aust walk

A. Okay. From -- S was the director of the

tounseling center at Raymond Waltera Cotlege. That uas for

five yeacs. I can't give you the exact date.. My job there

wae to design the programs that ate needed lor --

particularly at thac cime, ihare were a lot of 'older women

returning to college. And the programming they had, had

been -- pretty much had been a clinical approach. and what

ACE REPORHNO SERVICES
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they needed was more maybe the psychologital approaCh in how

you deal aith mn-traditienal students returning co school,

in cerms of just helpisg them detemine career directions,

helping Ehem uith che paycholo9ica3 aspect, being older

relurninq to schOOl.

Q. I certainly want to walk through what your

responsibillties ware at each of these positiOns, but if you

cauld snrt of help me and provide a road map. It sounds

like £rom 1900 Cu '05 you vorked as the director of

counseiing at uhat <ollege?

A. Raymond Walters. St's a Eranch of the

Vnivecsity of Cincinnati.

0. And prlor - what was the job immedlately

preceding that job?

A. I wai tudeut services at Indian 1[111 Righ

9chool in Ctncinnaci, waa Lhere three years.

Q. So it sound Sike fr'om about 19'/I to 1980?

A . Yeah. S may be Off a year or two an that

. p. What wae Che job y0u held immediately preceding

your position at Indian Xi11? -

1. Wall, beLore that -^ S didn't think abOut these

tl t`s. I qot my Ph.O. in '74, and I took a job wich the

tese department of education, 61Cislon of gcidance and

ing. And that basically w as to get ma aoay £rom high

9

2

5

17

21
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schooiing, give me an expoau _throughout the atace, whlch

it did.

And with thet, I visited schools and evaluated

their stOdent sevvices. Ana I just dld that 9or ane year.

And it waa through that position that I designed a naw

program for Indian Hill Xlgh School. and they were laoking

for somebody as director of the high school program. And I

interviewed and got that job, ao --

0. Okay.

A. -- it was kind af a doorway Snto something

vhere I vas happiar wSth what I was doing.

0. So you graduated in 19?4?

Wlth my Ph.D., e t.

0. You vent to work for the Scate of Ohio?

A. R19ht, for One year.

0. Okay. I'm sosy, your poaition was?

A. Consultant for diviSion of guidance anC

testing.

wno were you aonsulting, tha state.

A. Public achools. - -

O. aoard of ad.cacion?

A. My j0b was to go int0 the public schoals and

analyze their atudent services, to determine if it vas

eung the needs of the Students ln rhat population.

1B

19

20

21

22

23
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0. Okay. One of your job reaponsSbiLi[lea as the

consultant for -- T'm seury, whac --

A. Divlsion of quidance and testing. It vas Ohio

oePaztmenx of Education.

Q. While with the Ohio Oepaitment of Education,

ane of your job nasponsibilities was not to diagnose mental

illneas.

A. Not at all.

0. Just so I can get that out, clearly, as part of

your job responsibilities for the Ohio Department of

Eduoaclon, one of yaur job rnponsibili[ies was not to

diagnos9 mental illnesa?

O. What wete your job responsibilities at Indlan

Hill High School?

A. Emplementing a new program in terms of student

sarvices. Shls wou1C be £emily eounsel£ng, counseling with

students in tetms of their skill5 and what acea tF.ey might

want to go post high schccl. If the student was having

pcoblems with graGes, counseling wlth them in tezn5 of

no[rvataona_ peoblems.

0. oid you accually do counseling or were you just

the head abminis[rator?

A. Nn, I did counseling.

ACE REPORIINO SERVICES
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Q. And was part o£ your jnb responsfbility to

diagno5e me .al lllness?

A. Pert of it was to be able ta recogniie it,

whlch I did, and did refer several students on. I 9 w

suicidal tandencie¢ in a couple etudents and otner abnocmal

behaviors, which I mede a meference tu hhe school

psyehologist who took it from there.

p. Okay. That wae sort or -- not neceasarlly ons

of your defined job responsibilities, it saunds like more in

the coucse o£ provfding ceunseling?

Q. You would cecagnite?

A. Right. sut I felt vesponelble for anything

that T should be able to recognite.

Q. The school actually had a psychclogiat?

A. Oh, yeah, every sohoal district doea, yes.

They're baeiealLy -- I'm sorry, thay're basically

adueatlonal psyehologlsns, in terms of testing childmn,

placernent of kids in the right grade level and [hese kinds

or things. Yeah. my good £riebd wae the school psychologist

tnere.

0. N. agafn, in Indian Hill, yaur respane1b111[les

were more £acused on vorking wl[h childten on their

incerpersonal skllls rather than diagnoaing any mencal

ACE REPORiINGSERVICES
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lllness?

A_ This was high school, this was just grades 10

through 12.

Q. For example, you uouldn'o give menta- illness

tas[icg?

A. No, I did not not aa a high school quldance

nselor.

Q. And you wouldn'[ diagnose any speeific mentel

Sllness, you would recognfre

A. Referral.

:i
10

0. Identify people who ynu suspected may have

mental problem?

N. Yes.

Q. So the aecord's clear, rt s going -- whav we re

going to have is e transcmipt, and i[ a going to be hard to

read if we re commun.icatlnq and I don't 1et you finieh with

your anawars and if my questtona get broken up. I know

you're auticipeting my questions. I[ will be cleaner and a

lot quicker if ycu cculd waic vnt-- I finish my question

A. I'm sotzy. I bidn'[ [aalite.

Q. Don'[ epalogize. Again, what was your tihe

at indian Hill Nigh 9chonl?

1. Let me see_ Dtrectnr of student aervicas in

high aohoal or Ceparcmenc haad, I fozqoc exactly how they

20

22

23

29

ACE REPORHNG SERVICES

' DEPOSITION OF HELEN B. JONES, Ph.D.
38

typified my role. I was rn charge of the other counselors,

but I also did counseling myself, I had a case load.

O. As director of student services, yeu weoen t

iesponsible foi implement£ng a-- any rest [o dlagnose

mental illness. ca[rec[.

A. Not at all.

p. And as director of student setvices at Indian

Nill Rigb School, you never aotually diagnoeed any speciflc

mentel illness'

A. I did no[, 2 zeCOgnixed symptoms and passed

5

9

9

Q.

13

And tha[, again, wasn ' t one of your job

esponsibilities, to identify and diagnose mental illness,

5 A. Vell, I could split that apart and say maybe I

£elt responstble £or helping tn iaentify, but I did not £eel

responsible for the diagnosis and [reabment.

p. okay. Director of counsellnq center at Raymond

walters College. you were there far appro.imacely Iive

B

]

Q. And can you descrlbe fOr me your job

asponsibili[Les at Naymond Walteze?

A. Again, 1[ was implemen[ing new Programming

22

29
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I

based on the student population at that time. We were

gecting more and mare nan-traditianal scudents in, older

women particularly mming back co school. The pmgzams 3

deating vith drug addicted persnnalities. But CCe thrus[

uas no[ to go in and do a diagnosis. Yy job was to go i n

and do counseling.

previovely had been desiqned in a very cllnical approach for 4 Q. Okay. So lhe thrust of nOne of the prac[icums

the traditianol college scudent. so there wefe no supporc 5 that you were zavolved with -- the diagnosis of mental

9

systems to help returning vo

Q. Oh-huh.

A. And my Jot waa to baeically support women

cOming beck t0 schaol, halping them determine whaL couraes 9

illness has never been the thrust of any position you've

eves balm

A. Rightr right.

O. And that Includes any pOs on that you ever

11

they should tEke, how to handle the psycholOgica.l problems

of being back in a nen-tradihional ae[ting for them, alac

lo

11

held in any ptaCticutas, correct?

12 relationships with other acudents, how to relate with othar 12 Q. That includes any po an, any lnternahip yo

13 atuden[a. I did seminars, orkshops, I wOrked with [aachers 33 ever held, correCtt

14 helping chem underatand. 14 A. Right.

15 Q. Cor[ect m if I'm wrong, but it sounds like in 15 Q. NO position you've ever held has ever focused

16 all o£ your posicions over ebe leat 25 yeers, your woak has 16 on tbe [reatment of mental illnesa, is that eerrect?

ll £omsed on developing peoPle's organiiational akilla, ceam 1? A. That is correct.

16 nuilding skills and cammunication skills, as that -- 10 Q. And no rnternahip that you ever held focused on

19 A. ]us[ developing pecple skills, really. !he rreatment ef mental illness, c0[ract.

20 Bue ac no tzme during the last25 yeazs has 20 A. COrrett.

21 your job respensibilities included the diagnosis ef inental Q. And no prac[iCUms that you ever partlcipated in

22 illnessg focused nn the treatment of inencal illcass, correct.

A. Corcect, nnt at all. 23 A. Only in terms of dysfunecianel £amily. I guess

24 Q. At no time o r the eourse o£ tha last 25 yeara 29 I would need to know exactly what you mean by ^mental
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1 has your job responsibilities included the treattpent of nes

2 m tal illness? 2 saQ. Hov dn you define mental illne

I

J A. NoL at all. 3 A. well, I Would define mental ill the
n

Q. Do you need to cake a bteak? 4 mily had prnblems in their dysfunvtienal a reas or had

t

5 A. No. 5 dysfunctional areas due ta one person's mental illneaa. but

6 Q. Did yau look at anything in preparatien for 6 I feel that what you're sa ying 1s mencal illn ess would be

h

"/ today's deposlrlont l hemebotly Chat ceuld be holcalized, oz behavior Sa sap z

A. I juat wen[ back avei what you had mailad me. B functionln9 vell in sOCie[y. dnCabnormal [M1et they're

TFat'a it. 9 2've never deelt wiCF anybody tha[ was unable to funccian in

10 Q- Thasa -- 10 ciety.

11 A. I didn't think it was necessary, frankly. 11 Q. We11, what do you mean by -- Fow do you define

l2 Q. _ m just -- I 12 eatment-

13 A. No, I didn't. 13 A . well, I would say t'.ao or three ttips to e

14 Q. -- )ust gethering inEOrmetion. When you refer 14 psychotherapist a week, or hospitalired Yor [hac condition.

15 what was sent to you, are you talking about the two 15 I certainly never w nvolved in anything like that.

16 affldavita? I6

I

Q. So i[aounds like it I. xafe [n 9ay [hat nc

17 A. Oh-huh, exm[ly. 1l practlcums you've ever been rnvolved with focused on cFe

18 Q. When dld yau enioll in the Ph.D. program in

I

19 _1-etmenC of inental illness, ocreCt.

19 educa[ion at Ohio State? 19 A. Correet.

2O A. It took me £1ve years, it must M1dve been 1969. 2C O. What is forensic psychology?

21 Q. Did any o£ your practicums reguire you to 21 A. Nell, that would be basically being called upon

2Z diagnose mental illness? 22 to qo into court, make a diagnosis and give your

23 A. Well, I think as part of Ehe work I certainly 23 prefesslonal opinion aboct a client.

24 had to recogniae that, in terms of dealing with famil£es or 24 Q. Xave you ever ptacticed any Eorenslc
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psychaloqyP

A. No, I have not, no.

0. What la the MMpI?

A. Hinn¢so[a Multi-Phasic P¢r50nal1ty InventOry.

Q. Xave you ever employed the MMPI?

A. No, I would not want to use that one.

0. Nave ycu evai used the MMPI?

so

11

12

Q. Wha[ X. the OSM?

1. ihis ie 1IM1e blble for clinicians, I guess, in

texns of helping put a nuaber to a dlagnosfs. And I knnw

tnsuranea eompanies vequlre a DSn identification number.I

do own a DSH, but I have not used it in my -- >n any of my

}obs.

0.15

16

1?

16

19

When you say "put a number," what does Lbat

A. Well, juat like when y0u 1. to s phyaician, in

orde> for them to get through the insurance they'11 diagnose

youi ailment and put a number ta it, 119.4 az what¢vai. And

it's the same thing with mentai illnesses. Ihi.s boOk helps

you identlfy thfough very lengthy descriptions how you would

identlfy a per5on'f problem, and then that would go -- that

would be their DSM r.umber as your diagnosis.

, Q. Okay. But correct me if I'm wrong, the OSM

20

21

22

24
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itself is a dlagnostic tool for mentel illness, cairect.

A. It's -- it's moie l.ike a dictionary for mental

illness.

0. 9asically i[ s e checklist. I[ says lE you

suffer bipolar disorder, you will mani£est --

A. Yeah.

0.

11

Q.

-- these behavioral charaeterls[iea, cnrrect.

Aight, right.

Xave you ever been called upan to u9e the D9M

at any time since you graduated from OSV?

A. Not srnce I graduated, no.

Q. So slnce 1914 you Eaven'rt?12

15

0. Are you familiar with the DSM diagnostic

crateria for schizophrenia?

A. I've read it, but I canoot tell you ¢xactly

t it says at this pornt.

0. When you say you can t[ell me exactly uhat it

says, can you describe for me generally what the symp[ome

are for sehixophteniav -

A. Well, baaed on whet I cen zecall, it would be

-- I know we talked in class abOUt it being a eemmunication

problem, where a person is unable to relate with another

person becauee of their not having e totat grasp on reallty,

16

1?

1B

21

22

23

14
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an- that their pracess -- thought processing is not

cooslstent. Probably delusional. I was trying to [hlnk oY

the types of things I had reed quite some time ago. Phere

may be delusional characterisLics.

O. What are the subtypes of scnizophrenia, do you

6

A. I dan't know subtypes o£ schixophxenia, no.

8 O. $o, for example, you tlOn't know ihe diffeience

etween or you can't describe £Or me the different symproms

nal achieophrania aa ompared to nnQifferentiaterl

12

13

14

15

L6

1?

chizophienia?

A. I cannot.

O. You can t tell me the differenee between

pafanoid schizophrenIa an1 r'esidual schizophrenla?

Rlght.

O. You Can't tell me the differenm baGween

diseuganized sohlzephrenia and patanoitl schizophzenia?

19

pa

3

A. Cozrect.

O. And you don't know the difference between

noid schizophrenla and Catetonic schixophrenia?

A. I know whac eatatonie woula meen, bua I

woulde,'z offer a deseription as you are looking at the

Q.2 S. the answer is you --
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A. Not specifically. I'm soiry, not specifically.

Q. You started to talk about what you thought we-e

some o£ the symptoms of sort of the family of schizophrenia

urthouo talking ahoun that -- any specific symptom relaced .

to any subareas oP schixophCenta. Can y0u tell me again

what your recollectian is of tha symptoms of sort of the

family of schizophrenta?

A. Nell, I can Yecallvhat we discusaed in iha

classroom, and that it is -- it was typified as basically a

communzcations dlsordat because of the person's inablllty to

relate comfortably and communica[e appropriately. It might

be cauaed by delusions, it might ba caused by lack of boain

fuhc[ioning. I houssLly don't know. Hut I de recall cheir

talking aboub it, it would manifest SCSelf in cammurlcation

ptoblems.

4

5

9

D

2

6 Q.

9

Okay o when you referred te refeirals ihat

you Itad made to school psychologists and other intezmittent

cimes in the last 25 years, when you've identified vha[ you

believe were people with mental iilness and referred them to

pa[[icular specialists in clinAcal psychology, a[ e point

zn that time have yeu evec been able to Sden[ify any

particulzr mental illness that someone has suffered from,

. A. I wouldn't attempt to ideo.[ify specific

0

2

2
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1 illnesa, nc. ( 1 aA. No, I wouldn't tt empt LO tlo chat.

2 Q . So l t ' s mOCe generaily you think -- you'll ru n 2 0. And can you give me the -- ca n you give me the

3 LntO a attuaeion whera you believe zomeane may be suffering 3 symp[Oms of any eomatoEOZm disortlez?

4 f[om some unidentified type OE mental illness. and in those q A. No, I cannet.

5 situations yau'll refe[ zameone to someone vh0 p[xctices 5 Q. Can vou qive me the symptoms o£ factitious

6 cllnical psycROlogy? 6 Cisorders?

7 A. yeah, `+Lthout giving any diagnosls or my 7 A. No, S cennot.

a feeling about ft, I dldn'[ feel qualifled eo do that. 6 Q. Can you give me the symptams of disaocletive

9 0. Okay. What is Che difference between -- uhal 9 Ctso[Lers?

10 otEer paychotlc dlsordere are Chere bestdes acRtzophrenia? 10 A. No.

11 A. well, you mentioned cat3tonia and you men[toned 13 0. Can yoa desamibe all the symptoms Of anxiety

12 paranola, these are probably the mein Ones, msnic 12 d'rsaurlers]

13 depxession, bipolar. yOU menCioned thosa. 13 A. Nat all the symptama.

19 O. I. your mind. peianoia is eometRinq differen[ 19 Q. Okay. Can you p[ovide me a Clinical deflniCfon

15 than ecfhl4ophrenia? 15 of tXe symp[i'ms of anxiety disOZder%?

16 A. Well, we studied it as something dlffecent, but 16 A. Rell, jus[ Rased e. s0na1 knowledge, it

17 r realize there is a paranold schizophrenia with feelings of SY ould E. feelings uf suffocation, feelings Lha1 yoo don't

19 persecution, feeLinga 0f distrusi of other people, hearing 1B anL to be around people. they make y0u enxlous. I guess

19, volces. Again, you knov, it's a los8 of raallCy. ^ 39...i . _s a feeling of losing contaol. yen tan'h breathe. Juatir'

20 0. Nhae are [yplezl di4so<iz[ive dizorEecs? 20 verv uncemfo[Cable feelings. S Ee 'nave a friend who's been

23 ^ A. W011. I CRink that's what we ve Oeen talking 23 diagnOSed wiGh CnaC.

22

23

abou[. I honeeCLy don't knov for su[e. II you xtean

CissoclaCive in terms of ihou9ht procasstng, you knou, 1

22

23

_in aQ. Vecy uncom£oY[able fee iings. that's i[

nuGShell?

I

2s honestly dOn'[ knou fOr Sure I understartd [Re queaCion. 2s Ae's no[ ab18 [O Eune[ion Ln a job se c in9
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1 Q. Why don't we Cake a quick break? 1 Q. you wi11 agree LhaC you're noC qualified Lo

2 IA recess was taken Erom 10:26 to 10:39.1 2 give a professional opinion on the CefLnttien or an znxiety

3 Q. Who is Stephen Fox? 3 dSSOrder?

9 A. He waz e fo[mer Cenant of mine and evenCUally A. N0.

5 bou9ht the hcme [haC he was ren[ing. 5 Q. Antl you•ce m[ quait[Setl Ce give a pin[ezsional

5 0. when uas he a tenHnt oE youra, do you iemembec? 6 opinion on mo0d dfaorders?

7

A. Probably ebOOC 19B8. '69. '90, ei0untl ln 7 A. FO, I've never baen dSked tlo [haC.

0 there. I remarueeo in 1990. and at thet time movea out Of 8 0. Not ooly hava you never bean asked, you•re no

9 my reaidence, so it musL have been a couple yeacs preceding. 9 quali£iad?

30 And then he and hts wtfe asked to Cuy Lhe 10 A. Co[cect.

11 house. That vas probably '90, '91, I'm net exactly suze, 11 0. you're not qualified to give a profesalonal

12 bat they had venced a vhile Erom me. 12 opinion on schieopLrenla and othev psychotic disorders,

13 0. Getting back to the earlieY soit of line of 13 rrect?

14 quasCions, ycu vi11 agree thet ycu're not alualifiec to - 19 A. FighC.

15 diagnose any menLal illneas, is thet cotreCt? ;5 Q. I know you talked -- you said before tle[ your

36 A. L've nev0[ baeM1 asked L. d0 [Xat, and n0. I'm lfi understanding is that schLroph[enia is easenilally a

11 RoL qualifled. 17 mmnunicatlon disardez, coirect?

19 Q. And you're nut qualifled to and can ' t desccibe 19 A. Nell, it was Cypi£Lad as that, yes.

39 the symptoms for any mental illneSa? 19 Q. Can you tell me what the diFFeience be[ween

20 A. I hesitaCe CO say I can't. I c n give a very 20 schizophrenLa is and any subtype of schisopRrenLa? Nhen I

21 brief vlew -- overvSew, but I cer[ainly cannot diagr.ose iL 21 e Che wortl "achizophrenia," V. [efecring to SC

22 as the USM will prefer. . 22 generally. Can you tell me uhat cl+e difference is between

23 0. Okay. Can you give me Lhe diagnosts fos 23 schizophrenta and any of the folloving co:rmunzcacion

29 caine inducetl eM1xie[y diaoidec. 2q disoYaer4. eupraasiVe lanquage disocde[?
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A . i ve never diagnosetl expressive language.

0. Oo you know any of the symptoms of expresaive

language rlisordar?

A. No, I do not.

0. And do y0u know any of the 6ymptoms o£ mixed

re eptive language n>sordeF.

5

]

3L

11

12

13

A.

0.

Oo you know any of tbe symptoms o£ phanologieal

Do you know any of the -- can you te11 me the

difference between any of the symptoms oE mixed receptive

expreaaive disorder antl the cnmmuniCation -- as you put it,

the tommunication disordera --

15

Q. -- of schiaophrenia?

1?

19

39

2D

Q.

21

22

23

MR. MOOL: Can we go o£f [he record?

(Off-the-recorC.j

(5heppard Exhibit.2 marked for

identification.l

I'm hantling you whaG's been maraed Sheppatd

bit 2. Can you identify what that Ls for me.

A. D5M-rV.
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Q. And if you look at the pages that are attached

it -- just spend a few minutas taking a look at tnose.

A. Okay.

Q. Ooea that appear to be a list, a sommaty list,

large number of inental ILtnesses?

A. 1 guess you wauld call it ChaC, yeah.

G. Okay_ Stephen Fort was a tenant of yours,

A. Correct.

0 . And he buught a house £mm y0u?

A. yes.

D

2 0

A.

Q.

Did you have a personal relationshlp?

No, it was a business relationship.

He wasn C your £riand?

A. I wouldn't Call -- no, na, he was not a close

£riend. I mean, he vas an acquaintanca. I knew who he was

and 1 knew his wife.

0. So your eanversatrons, I aesume, baeieally

consisted o£ chitchat about the house that you were renting.

A. Well, yeah.

20

29

O.

Q.

you didn'C aocialiee togenher?

Not at all.

Sometime In L995, did you get a phone call from

.m ACERnPORTINGS'ERV'C m^.v.
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Mi. Fox tna[ ialatetl Co someChing otl:er than --

A. yes, I did, yeah. By Chat time, he had -- ne

was Owner of the bome and had been for several yeafs. I wes

surprisetl he called.

Q. Okay. $o yau hadn't seen him In five years

Mhen he cal3ed you?

A. It had been a long time.

Q. Would you sny it had been approximately five

years sinCe you had talked to him?

A. Possibly.

Q. To the best o£ your recOllectian?

A. TnaY's Ny recollBCtion.12

13

14

is

Q. To the best of yauz zecolla<Yion, it harl been

five years from the time you sold the nouae until che time

ne aalled ynu in n anout 1995?

rigt

A. Well, I mighC add one of my best friends 11ves

exC door, so I may have seen him or said hello when I

visited wiCh har, so l.m noc saying thaG I have not seen

him av all, but inere waa no social eontaCt with him.

0. Other then the c 11 that had been made to you

in 1995, you can t recall a specific conversauon with nim

for approximacely a five-year period-precedinq that call?

A. Right, tighC.

Q. Can you descri.be for me Che phone converaauon

ACE REPORHNG SERVICES
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you had with Stephen Fox when he callad you in -- flest o

all, 1et me ask you thls. Nave you spoken to Stephen e x

since 1995]

G.5

6

No.

And other than the one phone call that you've

alceady ldentlfied ae taking pLace in 1995, can you remember

any oChef phone calts mede? -

9

0

0. The one phone call ihat you recall beCVeen you

and Stephen FOx In 1995. could you please describe for me

the contents of that eonvevsation?

A. Well, Lt was just a very br'_ef phone call. And

he said, an you tell me what paranaid schieophrenia rs, and

I gave him a very bcief descriptton. I was eomerned that

perhaps he or his wife or someone, a relat£ve. might have

been diagnaved with lt, so i wes vecy caut£ou6. I Eidn't

question why 'ne asked, and he simply said thank you and hung

up.

12

15

9 0. Mov long is yaur recallection tnev the

conversation acCUally cook place?

A. Gosh, under a 6inute I would say. There u.was no

20

21

2 social contexc to it at all.

Q. That wasn't a very good question of mine

] o the bast of your recallection, the conversacrnn between

ACE REPORIING SERVIC£5
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you and Scephen Fox in 1995 lasted how long?

A. About a minute.

Q. I think wnen you and I spoke on Friday. lt was

your recollection that you basically told hlm that paranold

schizophrenia is, if you suffered from that, basicaily meant

you couldn't -- yau couldn't Communicate uith ather people

because you weren't in touch with r6ality, correct.

A. No, those weren t my vords. 1 aaid it vae told

to me it vas a communrcations disorder, that a person uould

have diEZiculty comsunicating because of their lack of

reality, or they lost toueh with reality. I did not aay

they could non cnmmunicane.

0. I apologize. Walk me thrOUgb the brieE

nversation you had vith Stephen Fox.

A. Remembeq this is five years ago. And what I

did in my mind was Snm.eCiately sepazated paranoia fzom

schizophrenia. And I remember eaying echlzophrenia was

taughc to me ha5icall.y to be a communicatlona dieortles,

because the person coulbn't communacate we11. Aecausa they

have lust touCh oP reallty, there might be p.rablems in

communicacing.

Anc paranola, I tnoughc in my mina. is som2body

who feels persecutea, w3chdrawn. Thae eas baslcally ic,

and he said thank ycu and hunq up.

5

6

9

12

21

22

24
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Could y0u read that back to me.

lone recerd waa road.)

It'a your teatimony Cnaay that you told him

that people uith paranoie feel per'secuted and they aze

withdrawn?

A. I wm tCying Ee think exactly what words I

used.

a. When aa calked to you ear].Ser in the

tleposicion, I asRed you if yeu eauld draw a distinciion.

And you weren't drawing ihis distinction until I walked you

through the p9M. I want you to think specifieally about

yeuz commonication vith Stephen Fox.

A. So the queation is about parancia4

30

11

13

le

15

16

0. I want to know generally, or speciEically

actually, what con aclon ycu had. you said it was a

brief aonversation. I want to knew exactly what you tola

him.ll

19

A. We31, again, in my mind .I separaCec the two

ano gave him what I thought was a very conservative idea of

schizophrenia, and a very brle£ descriptionof the paranoid

personality, uaually feela persecuted or suspicious.

0. And ce11 me exactly what you cold him.

A. That is -- to my r collectlon, that's what I

20

21

22

23

29 ^saitl, because that's wF.at I retained tooay.
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O. Ia thaze a zeason, when ue spoke on Friday, you

didn't mention that you had also -- you didn't mention to

Jane and r that you had told Mr Fnx that paranoia

setizophrenia I. attendenc with symptloms of persecution and

withdrawall

A. Because I gueae when you asked me you had the

uords together as paranoid schirophrenia, and I really

didn't know a Geilnition af that. But when I talked with

him, in my mind I gave him separate.

Q. okay. So you don't knaw the definition a-

paranoid schizophrenia tocay, correct.

10

0.13

I do not know together how OMS defined it, no.

And yeu didn't knoe che definition of paranoia

aChisophzenia in 1995, corre ?

A. On1y what I vas able co 9hare with him. whieh

may be incorrect.

C. Okay. you drew -- in cne nrnute, you drew a

distinction with him betl:een schizophrenia and paranoia, or

Vou tried to work them together?

A . I gueaa I•e n e uhaetatanaing.I did nnc try

i6

13

18

21

22

23

24

ta uaek chem together. Re caught me tocally ot£ guard

I've never neen asked thac questian beEOie in my life.

uas concernetl abeu[ why he was a'xing. without thinking, I

conjured up wbat I recalled from going to school in 1973.

ACE REPOrtI1NG SERVICES
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Wa r9 talking about 20 years later. That was the best i

cnuld dn, and chere was ne £urehar quescinning ana no

further cnnvaryarien.

O. Why vefu yau concerned'

A. Well, as I mentioned. I didn't knou whether he

personally had been dLagnOeea with that, since I don't have

a peraooel relacionsnip with him.

0. Ilh-thuh. -

A. I didn't know whether hie wife had besn

diagnased.I didn't know if he haa a mothez-in-law that

perhaps Cou1C haE been diagnoseG. I was concernaG, bacause

I wes afraid maybe a family member had bean eiagnoaed with

it ana he was attempttng to finC out more as co ubat it was.

0. Okay. So ycu agree you gave him a veny

conaecvative eefinicionl

A. Very, very.

0. It Sounds to me like your conceun vas that you

aldn c went the infozmaclon that you were going to give tim

to be miaused, because you recognized that it's difficult to

glve a lay person e definition'of a clinical meaical

prablem?

A. Definitely, correct.

0. 01d be ask you any q4estlona?

A. Not at all. That was che onlyquestion he

0

9

10

11

12

]5

16

17

19

39

20

11
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asked me. Sc was a very brief conversation.

0. Okay. S. I underetand very clearly, can you

tell me again SpaCiElcally wwhac you told Mr. Eox2

A . To the best of my recollection, I mentaoned

that schizophrenla was taught to me to be a cemmunrCations

problem, that a person haa tll£ficulty in communicaLing

because o£ theix lack ef reality or hes lost tauch with

reality. And then Iroceeded to say patanola, usually a

person's paranoid, feels persecuted. Other than that, -

cannot recalt.

0. oo yeu agree that boiled-down tleEinicions eY --

real simple bol3ed-down de£initions of inental illnesses ara

misleading beeause of the lack of information that tbey

cenvey?

A. Since I had no idea for what purpose he asked,

i didn'b feel I wza m151eading hlm.

0. I certainly want to -- I'm sure ac the tlme it

wasn't your intent to mralead Cim.

0

5

6

9 A. No.

0. I just wanL to aeR you, generally ipeaking, do

you agree that boilad-down definitions of complev' mental

illnesses have a tendency to mislead people, covrect.

MR. HILLE: I think I'm going Co object Lo the

form of phe question, speculaeive.

20

22
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Q. You ean ansuer.

A. I guess I dcn't undemstand bolled down.

Sorry. From a profe59iOna1 standpoint, I don't think a

professlonal would be asked to give a boiled-doen

desctiption, and I didn't realize that's what I was doing,

ihat I was being asted ea a pro£essional. I thOUght I wae

being asked ae an acqueintanca oE somebody he knen.

Q. It sounds llke to me, correci me ff I'n. w cng,

the reason you gave him a consarvatrve `iefinition is because

you were concerned you would mislead him, Ceztect.

A- Not mistead.

0. That it would be misused, correct?

A. No, I wOUldn't even szy mieused.

Q. Then why?

A. Let m think a m>nuta. To give him a direttion

in case there was a family member that needed additional

help, that needed psychological help. Iwanted him to

unaerataod uhat I-- that my feeling woald be rhat this

would be worth pursuing.

Q. It aounda like Lbnt's why you are telling me

chat's why you answered the gnestion?

0

2

t9

5

B

22

Q- Why did you answer the queetion ConServatively,

aa your teason? -
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15

16

1?

1B

19

2D

21

22

23

6

0

0

2

5

6

z2
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A. eecause I felo that something additional hed to

be done, and he was calling just to find out if it ware

worthy o£ purzuing and probably getting help for somebody.

And I wanted to give the impression that 11 probably is

worth pursuing, although we didn't diseuss that sance I had

no idea what the purpoae was .

But I vas con9ervetive to at least give an iCea

that tt was aomething that probably was pioblematic Cor

wnomever had been diagnoaed tnat way.

0. Did you tell hlm that it's problematic?

A. No, no, there wasn't time. The conversation

ended like that. -

Q. okay. I Lhink ycu will agree with me, I think

what you told us on Friday, rhac the definition you gave nz.

Fox was overs moll2ied and could be mis2eading0

A. I don'c knov what -- 9ince I had no 1Cea hcw he

Lntended to use the information, I didn't know whether I was

misleading him- That was not my intent, whether it vas

used. to be misleadivg. xe very vell couLd happen.

0. Well, let me ask you this. Did yeu cell Nr.

Fox that the essential feature of the paranoid type of

echizophrenie is the ptesence of prominent delusions or

auditory fiailucinations?

A. Not in thnse woids, no Nn. I wouldn't have

0.
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p. When you say --

51

52

-- it's not in ihose wofds, it's the qualifler

that trips me up. You wi11 agree wtth me that you didn't

tell Srephen Fos tnat a symptom of paranoid achltophcenla is

the prominent presence of delusions or auditofy

nalluciaatiana, corract.

A. I dld not say that.

0. And again. Sf you could just let me finisb my

question? Thank you. You did not tell him chat feetures

assoczated with paranoid schlzapnrenia include anxiety, did

you?

A. Not thet I recall.

And you Cien't tell him that anger is a aympton

ocaatcd with paranoid schizophrenia, did you?

A. No.

0.

Q.

you Gidn't tell him alcofne9a is e feature]

And you didn't ta11 him argumentativeneaa is a

atuce assooratetl with paranoid schizophrenla?

A.

C. I'm co[rect that you did not advise Hr. Foa

Chat an individual su£fering fmm paranoln schizophtenla may
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1 have a superior and patrar.izing mannei, correct? 1 beyond 4his vatnass s aDility or pensonal knowledye

2 A. No. 0 or expertise. A19o rt s¢peculative.

3 Q. And yau didn'C tell him rhat a person wl,p 3 O- You can answer [he question.

auffCrs f[om paranoid schizophrenia may have either s[ilted 9 F. GII.LE: You may answer.

5 extreme intensi[y ln Sn[erpersonal inCeractions, did you? 5 A. I guess it could be.

6 A. No, I tlidn't. 6 0. And will you aqree ihat the dafiniticn you gave

] Q. V. corvect Chat yau didn't advise Stephen Eox -- will you aqree wi[h me that paranoid schizophrenia is

9 Chatl people with schixophr'enia may be ptedisposed to e vezy complex mencal illness?

9 iolenee, eocrect? 9 A: Definitely.

10 A. I offared no advice. 10 Q. With a very complex set of aymptom that are

it Q. You didn't inform Stephen Eox that people with 11 soclated wi[h it?

12 sehiznphrenia may be predisposed co vialence, correct? 12 A. Yes, >t as.

13 A. I did not. 13 0e you agree with me you gave a very aLmple, even

14 Q. You didn't advise SLophen Fox that people wi[h 19 ersimplified definition o£ paranoid schtzophrenta?

15 schizophrenla generally 911ow li[Cie ot no impaliment of 3S E. Conearvativa deflnition.

16 their neuropsychaloglcal or other cognitive abilities, 16 4. Overeimplt£ied, corract?

11 c zect? 17 A. Yes.

30 A. No. 1B Q. When we apoke on Friday, I a¢ked you several

19 O. Ynu didn't atlviee Stephen Fox chat persons 19 i... tf one of your concerns and one nf [.he reasons why you

20 auffering from paran itl chliophzenia t.end in have a
l

20 gave a conservacive tlefiniclon-wm becavae youdLbn't want.

21

^ oi

preoceupation with O e tleLUSLons, or f[equen[

i

21 mislead 3taphan Fox. And my r collectlon na that you

22 audlcory hallncinations, coirecC- 22 sweretl the question yea.

23 A. Co[rect. 23 Is it you[ tesilmony [otlay that yo,a gave

29 Q. And you diEn't advl e Stephen Fox that core oC 29 e deflnitien for a ocher than your .

......
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f 1 Rhae yoa uoold mistead Stephen Fox?1 e following characteristics are prominent in paranoitl

2 A. I tlon't like using the wozd "mt9lezh." because2 sehizophrenia, tlisorganSzetl spaech?

3 my antent vas no[ to masle.ad. Ny anhent was just ta give
3 A . Aze you saying thac no of Chesa ate.

S h1m a very brief -- my very brief knowledge.
9 0. Vh-huh.

5 I'm sure you didn't hae an anten[ion of
5 A. No. I tlidR'[ tlisu9s any Of Choae.

6 mL93eadang him.
6 0. You didn'[ atlvise hlm tha[ di5oiganiaed Oz

l A. NuC aL a11.) taconzc behavio[ 19 geneially ro[ associaietl with pataneid

8 Q. And indeed, wasn [[hat the raaaon why you gave
B schizophrenia?

9 uch a hoiled-dovn veusion, because you didn't want to --9 A. I did not.

30 you recognlzetl the poesLbiliey of misleading a lay person i
10 Q. Now., given that you didn't tell him any of that

11 giving any definition of paranolG schizephrenia?
11 information, and that you explained to him that

12 A. Mo. I recognraed my own limitations, too.12 is a unquoCe, conwunmatiop tllsozder,achizophrenia quoCa,

13 had no ldeain what context he aaketl me.13 will you agrea with me that the ove[aimplt£ted explanation

. 14 Q. Oa youhave any support for the notion that
'19 you gava to 3[ephen Fox could h¢ m191eadinq?

15 paranoid schizophrenia is es9enClally a con®:vn_cation
15 A. I guesa it could be. I'm nOt sure L. wF_et

•. 15 di9order?
16 directian --

'
17 A. I wouldn't say esse:ttially.

1 / Q. W131 yeu agcee in a capi[al murder Crlal wheie

8 p. Okay.18 trte focus of a defense is the symptoms oi paranoitl

39 A. 1 don'[ undrarand. no[ untlere[anEin9 your19 achiaophrenta, oversimplifictlthat giving an vezsion oE

20 queation. _
20 pafenoid achizophrenia where CLe focus of yeur explanacion

,

21 Q. D. you hav e any suppo rt for ycuz
21 is on the eommunieation problema aasocratatl wlth, in your

22 a raCteriz sa[ion that people with paranoid chizophzenia22 mind, pacanoitl schizophrenia, that the definition you gave

2 3 generally can t communacat.e wLih a[her people?
23 ould be mtsleading?

24 A. No they can omm:unaca e. it's juat a
MR. WILLE: Ob3ection, calls foi a conclusion
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cnmmunttation, enld be-- covid be a oommunreation problem.

0. Okay. What 1s the support foo your belief thatt

that is a symptOm associated witb pavanoitl schizophrenia?

A. I guess juet pash expecience, classroom.

ISneppard Exhibit 3 was marked for

Identification.)

p. Can ycu take a look at Chat for me and

identify it for me?

A. J. what way identlfy it?

p. .lust take a brief ---

A. Well, it's a biagnostic tool used by

paycniatcists and psycholoqists to identify disorders.

0. I've handed you what's been ms[ked as Sheppard

Exhibit 3, and it has on its cover, it says D5M-IV?

A. Correct.

0. Ate thase ex erpts cf the o5M-IV?

A. Yes, they are.

Q. And what family of diso[ders does the e.cerpt

to

A. Schizophrenia.

0. what is the last page o[ Eahibic 3?

A. Paranoid type

Q. Okay. You w111 agree with me that suf£erers of

6

8

10

12

13

1<

15

1]

18

21

23

^pa[enold schitophrenia shouldn't be on dea[h rew?Z4
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MR. WILLE: Objection.

A. i personaliy don't believe in the death

penalty.

0. I believe you testilicd to this on our break or

said this in our bzeak that, in response to 6tephen pox's

question on the telephone, you should have advlsed hlm that

you were not qualified to give an answer to that question,

correct?

2

9 A. I have a hard time with that. Quaiified to

give him a brief description, that's what I did.

0. In our break, and I quote. you said. I should

have said I'm not quali£ied. Did you say [hat during our

break?

Had I known the purpose ef tna phone ca]1, I4

oald have said that:

go

0. Do you believe sitting here today that you're

ified co give a definition of tbe aymptWnology of.

paranoid schizophrenia?

A. GO. I do not.

Q. will you agcee with me ihat you can r diagnose

a single mental illness as you si[ here today?

A. That's ca[tect.

Q. Are you aware of the fact that disorganized

speech is not a cheracteristic associated with paranold

21

22

23

24
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scniacpnrenia?

A. Aak the question again.

Q. P. you agree that tllsorganlretl speech is not a

charactaristic asaoeia[ed wi[h paranoid scbizophrenla?

A. Is not a characCerlstic?

0. (NOdding head.)

A. I guess I'm not sure what diaorqanizetl apeecF

would be. I honestLy don't knnw.

Q. Are you aware that flat or inappropriate

affect, cataconicand disorganized behavior are not

associatad with paranoid achizcphcenie?

A. Flat -- I guess my feelicg would be it could

5

7

E

9

10

11

12

13

Q. Will you agrae with me ihac by representing

that people with paranoid schitophrenia have ditficulty

communacating, that that acatament could be misleading

because Lt could give the impcession that people with

paranoid schizophrenia seffer from disorganized behavior

and/or speech?

A. I don't recall ever saying difficulty in

communaCating. I simply said comTunication disorder. 1

don'c know.

0. Okay. Well I've gOtten a couple -- so now lt'S

your recollection thet you advi3ed him that paranoid

1<

15

16

1t

16

19

20

]3
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schiaophrenia was a commun[cation disorder, co[necbt

A. Right.

60

0. Will you agree with me that to characterize

paranoid achirophcenia as a co. catlons disorder could he

misleading if, in fact, the definltion or or symptoms

assotiatad with paranoid schiaoph[enia genecally do not

include disorganized apeech?

Zt's veelly -- ie I tell you the cnnm,nmcation

aiaoraer -- if I call yoa tnat something ia a commnnzcation

diserder, do you agrme wi[h me that that could generally ba

sncerpaeted as e disordar that eould be eeeocrated with

diaorganized speech?

A. Y6a, Z wculd agrea-with that.

5

6

0

Q.

6

And you will agree with me that to describe

sometning as a communication dlsordec eeuld give the

impression that persons that suffef [rom that mental illness

are persons with disorganized behavior as well?

A. I can't agree on the disorgenired behavi0[ wiLh

diBOrgani[ed speech.

Q. Ghat other Comrt.unication disozde[s are there?

A. My 4esh.

0. In your opinion.

A. I don't know.

Q. Do people that stubcer have communrcancon

g

22

23

ACE REFORTING SERVICES



UEPOSITION OFHELEN B. JON

5

9

10

2

5

6

2

maoraera.

Q.

A. No, that'9 a physfological ptoblem.

6l

Okay. You don't belleve ehat someone -- that

the word ".communiCatfon disorder," based On all your

professional experience, coulb be rnterpreted as including

physiolagical problems, such as atuttartng?

A. I gueas it could.

Q. Mould you take just a brief look at that]

I'll represent to you that to the 1r1a1 teatimony O£ Dr.

Jeffrey Smalden. Have you ever revrewed that before today?

Thet ent're binder represents the --

A. I don't recal.l that I read the entire thing,

Q.

0.

0

I'm sorry, Z didn't hear the answer.

(The record was read.l

Again, I'11 represent co you iL's over 100

Okay.

Oo you believa that you would tave recalled

eviewing 1oD pages of ¢ia1 LeaCimony if, 1. fact, you had?

A. I don't recall.

0. You have no recollection of reviewing thisv

A. No, I'm scrry. I tlo nor.

Q.

A.

Q.

ACE REPORIINO SERVICfS
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... . ... ... ._. _ .
9

10

lt

12

In Your life?

A. Not a[ all. -

O.

13 11 evee revre

A.

It's your reeollection that yau don't recall

g any Lrial -court ttanscript in any matter?

I woula nothave occasion to.say

21 _ ._;_ .... ... .
ACE REPOR(1NG SERVICES
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A . I non t recall that I even came aeross the aame

nf BObby Sheppard.

Q. I guesa that's what I mean. You don'C recall

Llhis because you didn't read l0U pagea]

A. Correct.

O. Okay. Could you read that back So me please?

Ixhe record was read.l

0. In £act -- I jusc vant Lo make sure it's

clear. I asked it a number of timee, I believe. Hut aa you

sit here today. r[ s your testlmony that you did not raorew

the trial teaeimony of Ou. Jef£rey Smalden, coYreut?

A. I don't recall that, no.

6

You don't reeall ihar bacause you didn't do it,

Correct.

MR. MOOL: Why don't we teke a quiak break,

please.

(A recess was teken Erom 11:28 to 11:32)

MR. MOUL: I don't have anything further.

MR. NILLE: Thanh- you, Mr. Mnul-. I vill be

very briet, I'11 try to be, although S'm su e you

heard that a fear times befare in your professional

1fe.

19

2

C0.O35-EXANINATION
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Dr. Sones -- rs that all right if Z call you

A. Shat's guite all rtght.

Q.

A.

Q.

Dr. 3anaa, have we spoke before today?

No, ve have nat.

Have you been contacted by anybody from the

Offite a£ the Ohio Attorney General with re£erence ta this

2

Q. When was the first time that you were made

ware as tO this proceeding today?

A. I guesn a phone call a couple weeks ago, tbree

eeks ago, maybe, Lhat this was going to take place.

]

Q. Aside from, I take it, Mr. Mau1 and myself --

tually, naide from Mr. Moul. have you discussed this

tter with anyone e-se.

A.

Q.9

e

Mr. Moul asked you sOme questlons with tespect

to some things that H. had sent tc you. Do.you rememben

ehoae queecionsi

A.

Q.

The paperwork hece. I assume.

Yas.

Yes.

ACE REPORf1NG SERVICES
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Q. So be more specific, he asked you if you

revleaed anything before you came here coday?

5

6

65

0. You mentroned tvo afffdavits. piG you bring

those a£££davi[s with you today?

A.

Q.

10

Yes,

Would yo

those affidavits?

A. Okay.

dentify for the record, pleaae,

NR. NOUL: Are you going t0 mark those? I

think we have copiaa, if you w

MR. GZLLE: i vould like to identLfy it £ar the

iecoid, vhat A. was referring to.

0. If I am correct, you are referrtng to two

affidavits. One is by yourself dated 29 August 1995. and an

affldavit dated 1 OetOber 1999 by yourself?

A. Uh-huh.

11

12

13

19

15

16

0.

19

20

21

22

23

Ia chat a fair antl accurate reecimticn?

Yes,

Q. Thank you. Now, Mr. Moul asked you some

questions with cespeet to yout conversation with Mr. Fox. I

would SLke to again just ask you to cell mehov long this

conversatian was, ta Che best of your recollection?

A. Less than a minute.24
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0. About that time period, again, just tell us

b[fe£ly, 1£ you Cou_d, Row much contact -- or could you

descrlba how much contact you had uith Mr. Fox around the

time of this conversation.

A. t had nat had any personal contact.

Q. So, again, I'm r'eiteraCin9 somewhat vhat wea

said on direct, but you would then say chzt he was an

acquaintance, but an acquaintance you very seldom had

contect wrth?

A. Very saldam, right.

Q. Now, again, during this conversation, did

Fox tell you in any way vhy he desired this information?

A. Not at all.13

0. Now, Mr. MOul asked you some queations ebout

paranoia and eo forth. Do yon rennll thase questlons?

18

Q. And you saltl to the effect -- tell me if I'm

wrong -- but you said to che effect that perhaps you

described paranoia as a person perhaps having suspicion or

being suapiCious of othera, is that a fair s[atement.

19

21

Q.2l

29

MR. MO111: Ob]ecC. Miss[atea pciOr testimany.

You may anawex the quesCion.

I don't think I used the word suspicious. S

,said feelings of perseCUtion possibly. Perhape -- I perhaps

ACE REPOKIING SERVICES
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etl suspiuous.

Q. Would Lt be fair to say -- and I probably wouldl

be asking you to specula[e, but would it be Eair to nay thatl

a person -- a normal laypexsan might, in Lheir mind,

socrate paranoia witR a person who felt persecuted?

A. I tAink so.

O. Would it be fair to say thac insofar as you

indicated that paranoia might inaieate a person, £eelin4 of

persecutlon, Lhat that would be somathing many people would

Iknow, genevally?

NR. MOULt Ob]ection, you permicted her' to

characterl2e wRat people Chink, even though you

obJecietl thac you didn'[ thlnk she had the

qnaliPication5 to dc chaC.

MR. WILLE: Z'm asking hex opinion whether a

person, layperson, eught assorrate paranoia with a

feeling of persecucion.

A. I don'L think so.

MR. MoNL: We'11 sta[e [he same ob]ect.ion, that

sM1a's coL qualified to give Chat opinion.

A. I don t think they would, I don't think they

wou1C he knowledgeEble enough.

Q. Do you recall us in the braak, we were talkinq

abOUt movles, we were talking abcut Citireu Kane?

6

R

9

15

16

24
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A. I wasn C paying any a[Cen[1on, I'm s try.

0. I see. We happened to be talking aboun Ci[izen

Kane and I'm a big movie bu£f. Have y0u ever hear0 of Lbe

Caine Mutiny?

2

0.

2've heard oP Char, yes.

Would 1[ be fair to aay that Captain Queag in

that movre was considered to be a paranoid pecsonality?

A.

Q.lD

MR. MOUL: ObJectlon.

f didn't aae the movie.

Okay, I will leave that alone. Nov, did M[.

Fox give you any indication at a11 of any faets or

carcumstances whicb might have pranpted his questian?

A. Absolutely none.

0. Now, Mr. Moul asked some quescions abaut --

asked you to give your opinion §s to whethex samething was

mialeabing. Oo you rememCer thOse questions?

A. Uh-huh.

12

1<

15

16

17

0.

19

Did Mr. Fox give you any indi.catlon at all

what, if any, other information he may have been given with

especc to Che question he asked?

A. Not ac all.

O. S. you woutd have no way of knowing whecher, rn

Eact, whaL you seid was consistent or inconvrstent xith

anyching else --

20

22

23
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A. Correci.

0. -- chat he waa tald?

69

A. COrcect.

0. So would it be fair to say rhen that it's

ertainly possible that if etheu infoimation was given to

ch vas consiztent vith what yau said, to rhat eztent

On would not ba misleading? Wouldn•t that be

o say?

M5. PERRY: Db]ection, calls for speeu3ation.

And the vitneas is not qualified to give the ansrer.

es Mr. Wille already poinCad out.

0

2 0. You may answer.

A. My intent was not tn mlelead him.

0. Naw, Mr. MOUl asked you soma questiona with

wspect tU -- or at least o e quesnion wlbh respeCC to a

referance to a eapital pioe<eding. Do you reeall thati

15

16

A.

0.1e

Yeah. I recall !t.

And he askeG you some questions about reading a

aal tranacript. On you recall Ehat?

Q. Again, has anYbnar contacted you -- aside fvom

oul, bes anyone contaoted you abour rhis paraicular22

Not at ali.
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0. By the way, do y0u recall what time fiame M[.

Eheppartl's trial vas? -

1. I have no idea. I dld not even knov it vas

going on.

0. From the time o£your conversatlon u1Ch Mr. Fe,

untll this particular matter, ditl anyone contact y0u about

this ease, aside [rom Nr. Moul?

A. Nell, just Che affidavits that ve referred t0

prevloualy. .

0. Right. Aside fYom thet?

A. No, no.

MR. WILI.E: That's all th< ques[ions I have,

thank you.

MR. MOOL: Nathing further.

DEPOSITION CONCLUDED AT 11:90 A.M.
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C E R T I F I C A T E

STATE OF CHIO

55
COUNTY OF CLERMONS

qua

I, LinCa S. Multen, HMR. the untlecsignetl, a duly

ied and commrs510hed notary public within and fof the

of Ohio, do he¢eby cerbify that before the giving af

foresaia deposition, HELEN B. JONES, M.D. uas by me

duly saoin tn depoa< tbe ituth, tha whole trucb 2nd

nothing but the truth; that the foregoing is the deposition

given_at Said time and 91ate by HELEN B. JONES, ph.O.; thet

said aeposinion vas teken in all respects pursuact to

stipulationa or counsel hareinbafoxe set farth; that S am

neither a relative of nor employee of any of their counael,

and have n0 incerest uhatevex in the Iesult o£ Che actlnn:

IN MITNE55 NMEREOF, I hereunto set my hand antl

o£[tcial eel os f office atCincinnati. Ohio, thie dayA A^jM

f//4v/^ , 3oO1.of

My commlasian evpiren:

OcCob¢[ 13. 2003. - Notary Public - SCaie of Oh1o
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muwna.Anw[wroWn•x:,rr.><..rranaa,r.,Yanmm:na..nr.rrr,

The amavv tlmYan/v[nu bmY N yr.vron Pryakama,awea'WWa rn'y,mmvvuJya,ukM
O+MmMD4cnLx,Im,nEG6dm.9vn;q'[m.CCMe[icrvP[FEnultAVti'vlm,
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m,w,,,Y^o,rcrrv
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mM pimlµlavr:'tl 1Yn

wY[ap-y,^Nh:vmypa
.Wwh^uMP^0..G WwYCYSivsGVVPT'

.+I^IVA^n 41rMrym np[ f.. aa Jur .[MJavrdc,r,v hna Fmn
a^l, nlnamnJWzx6v'm ^+l:r ,rvJlanncn ndma ,mny

$clilmaHmne D'uv n JwvAUn xMivl r.r/ vl ^rA^a:ml vLc
v..plcea m'P{umn:+(4ialuplvm ' up:Wlrn n,l :v pJr.

IidhmxJ Ir' n ivnl - nni• aJ Jatlvaauma n IWnrvarurvma xunr u pnr rrnxrn nuurl
nmrr
Oc^wiomlDWrhr;a.hanWamJ la. ur I.iu 1 rmrrue.v,xnnic+rn. wYrvirrnn

wiNruv^uM1ca -nlxr. mrlrnur,(^dwryNUrrr4
BaiefRyxb»[icD"asnsG^ aryYdrWivJrrvtlxrnavrhrrbn=nrv,vllr:rnlJi arr.l
rrln' urrWV.

rvm;SM1artQFrycLOtleDlfwLee .a Jlaurla,n•a'Jrv,:k v4quinan InvllvWwl xru i^
;nllwnnd6c eAmvLUlor vYliiahaildlx-n aLLr,J6r.

in Frycbo e D6axtle Due [o a Gene:al NeLle^l ConEYlun, v5.vajwyM:ti[
mprn ixJ.µ4 u, le v J^mi.pblxL+lu,mvl an 4wnn rJa pnunl nw4a;r1

:n SuhrmuLrdoeNPryebeur D',[oadv. Ne Imxkulc nmpa^+n art. ivNpvl
vr Ne v Jinri rM1YJnMyid umaxGnercF M a trup n! alwa. v nl JLa[iurt w uw+
qmve.

YsychotkD"nnAcNa[Olbwlse5ped(NUIU'IUWWfiv[4av^iryllMYa1rvxu
p2Yew[ume [IUt rb ur[ maa[ rne a'A6+h Grr unv v 3 Ihe p,n'iYx' pnYCM1lxle Ilta[Jrv
v1e0mlMWia erpryehrl6;loqmluvolnyYaMrlr[xl+¢n[LanixNaJyuamm
[IIMMIINIrylnfmm+Y[+n

Tlle cwl[hl f[v vJ 5[nimpnrtnu a2 f Mmrt rJ {vmatlic sypu anl
aymrWrm [hr[n prxi5v<.lnL rc^allvel[k,[ han l:wn pmvrv rura xil iliun[ pn;rm
ufamavW,L+palmpnlLpWalyvkrvYhvr.aes meuNaevbllyM1aa+lAwLhvnve
.•IpnrcF[nedlnrthrpuftainpfwu[ra¢6mnrr[b(Cr4+hAUnYO.Thvxpayn+aW
aYmPwn'a[e aaw'rwlwirir mmAcJ xxvl u[[IacupullonilJ)'NlnNnn (UI[v[um 11A
Tira Jtwriu,m b w[ Irenu xvnunvN Fpr Iry At,iqyFUJxe UW,Nar vrr;v Manl
UincNe[mItl+FYC tiah-au valW'p uduxullLxYivn pny.aNVyrnnlallivuvla
ruluwa rallvmv+Irmliul^+,rJYMnIG4xbO:uNE1.InimliviJUal:rxirlaapnvv
JFaM[+'ia nr Nr(xh âbmJai Inr unW,cr Pmavrt Urdnpmm[al Iltrrnhrcl. M
a:IJMnmI Jbx,ou u( A®pnrcnu 6 wa mi nnly II pxu v ak4aaL

„ rttn+brY'.rympuvsNIWtLULL,[uortpv+euYO a[4 amm[hlGtrtrtmFAT+xxh.v
r,F.Y'Aienrnrtniv Inwkea rvnee vd crtWni.<.nJ anxu,mal [IaJUnntrrt Ilva irl.lnb
rarnT[iuninrax'mIIFIn4lny,lanpuay'anaw xrlr ldu^LmlrnrnYn[lai
Y.\a,flutlpvlvcvi[YJrluurJn. ilrWma;vv ••'IiNrmaCL
Jrn uiWrvv . N:r mprnr v Irvlluyrvan x'rvfn %v inpNnMA [!

m:laana-0aa; ,n n: ymry.:v+vNYadrn x- av n 'J'o}mavu v.aNcnx<ryuvMm
dvitlrn+'lpa;rul wati^rinrrilm.uainllwra nMy

Iw1iuJ a ivlllny rNna nClr' [xiv Ix (nurv ICnu A1 ma) Iw *l
Inm aa[:FOnc!-{nrai anJ nvyn a P+n; en^l'r @rm n'apn -ar u rEIR

^[trmrnl Nnul nxa +.ev„-y nw . pl„m, vp1^n N
rwlun v1uW urn nnul'onaMnaTnx (vw6nrJlaa a Jim n

Luiude aRrnnX+ro nr wlqax'nrnm rti In(vmn[W JJrkl y v:klwnlrvr.

' ;. 1'JU F nrt'1 . 0T^1

aampn+x Iwu J'" I' h^a . J - . Ayiv

.w„nlm :vc 'IaJ._ro:ldvr
mu^rma „w^^^a•^r, ^a eA.,ry,.

au^ 1- '^ uv.t rc sl Mra:µa arc "n 1
pWUauvJl' mphauVlrv a[N fF==c1+ lalcyvi, anc I. :k: inr[onv arF'+uLavcncJ

bvluv;a('vvollJUnl. ^ ^
UeIJ3artlrnlMUrr.iu:ux eamm'va nvlicta Jvl: uvuml,'rn•<rvx a mtam[xm,xm

'mao(Gxre'pimu o. ul'arsn[u Tnele aon[n[,lu! anac'v aaiian aF[bcmcaleg.

^r^m'tvur'Y.vclx[enJaLwm.acrcnPlnraa.erPaaneioxl"pnm<urenLslreimswcmxl

nmev nnnlreLn'6n<erahc;altNYlmmx c.runerveu:ndm.qimvn
whja[ml alacRefiartialanvu nrtx;nu on Rwemobel ,n

n f.•'.•ru [; puaayev r'nam bmW, n FaFen . ny lyna, a,-olncr
anvlmnmencilawti+rwecapedfrolly GrtcleY ar'Nm m I[en Tl.e JlspMlon nemen a
Jelua'wn antl a aumplP n[la Ne l, mmmmn ailYCCY n mak[ arvl Jcpen[v rn Jz
Jr:F[teotmnvi •vlNwhiNrlrcbclicFirlmlJJCVO;rctl:vcnaJiaonevivlena

AlJmugt, bianx r4uvor¢ve mmMx,N m he nPav+IlYd[axeM1alc a(StLiio-
pLrvrla, Tlvnenns' [my I:e JJf[vlv lo i'vdpe, vpa[ially aaov rliRerv:[ rvhrrrcs.
Dau9cw a[^ vhvn^ed Lla,rt V Nn nrt t4aalY impbuniMC anE:al rrrrJuasry.mhle
a:rcl aa vm Jme iran o[tllnary Ilfe <apmimxs..an •vrnplc Nv n4:r,rc v4lwbn u

aryarvrn'fl%11[rrLa[auNnprhv5mnuveahunrhrriMCmalorgansaMbs[ry1xN
IRmwiNwmmrrtxtx'4 ^nswrlwvlevvnyvnv un:6c,.ua sa^«eui
mnbluneJJuebnisape nYlFvtrehtliet[bYhemvheisunavnurvcill by

iM1r:In4a.Ddmioruvhv[aTrevalussWmnlnlmnn:intiu:hnar(i,e.rnacivNrtlea
mngSNnEJefvfsN'fuf[rvrAS'mpnmr')vc3e:e[allv^nvdneJ[uhehlarn'.

Ihesx inclwle a pcnonYbclid Cvv bi.a orherNOUyL[a harc trmuFen avvy AY su:x:
uaaWe Iarc<C[hwKhl wlrhJrzwW').Ina[ alirn [npueh'31uve Ettn ryn Imo hls o[ncr
m^ar:mnpn[Ilw.rwn'>.wm[ „na•boa>M1M1^a
vrllT,hra-0IlyfouKau[smxrav'c(tle^usionsoFrimfei-)u^lNe<tluJ n.arWyarc-0

o IK M1IZV me, nnq IIIM1.Jnxl<sympum, ia naNia m am,uy ai[.rim w lur xMVrbwnn.
lialwemuor+s rclAenvm.Vl ma.' vc[u, m any +meun r,maulrw, (e.t.uuarlu,y.

rnl.clACmry.alyttwy.anAUa I-IFO-F ::Iwlarlbcmu.
ntlJ+ cai4nlnnhnn iutlirvxyn:lltx v.apa'
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OivrrB,vJCJhlnkinppknta109hJiru+vk.laaiiqW -)Iw
l+an,puvl l l' I^k ke I ryn Wa I h.I rJ au ' puta (
xM1Aephrtnu IWa NW yMrulR M ' vd rytinR Rrrtv vl fl'
vY',Iruu1N tlyrtle J hn . in e,i R'nhnwu. M1 h plu an
Ierdpnmm^p Ih mriJVal pal Fry IrMvvl'JnIW paa.# C,µsiurn
A91hul+aa phv W J tlUnl Y N pl,rcnL,wW rh v,I.Tn
.peech W uWnhulrww,S9inqrhrtnu rmYlt InJivxR,maeX z yN xv)+r.The
p, w mry } ,liP mr Jrt Invy' Grun w,< Inpic u ar,ulx -vkyl

m

,u luuc
tiati 1; w,ven rn Vueulvuepry Ite WtliVUdY nX+Kd w vmnPG il un LrW

(SnReMaliry k aaal, tvrtly. apaavit may Iq fl> hvvssly JirupnnleW vlr>[ y b n<ady
' VmpvdranvY,Ie vnd nnv'MAn m Ivc annaaYa In ita IlnRutrK Ji,nryanlu4an
CInvM+anmti m'wnnl n6dl.4iawe mihRY PuvnY>n6W xpvn0 u v,m,maV a:W
rnrupmTa', Jr aymprum mvn IR a.+ec vnwRp m NIY.tµblly imqh elfn[IVe
' Inmunkaaen 4x srcrc JivrpNUE YWaJnp ar xpeech may neur JvaM ale
p dvmJaMmlaualR>lubuf4niauplnmu(aetedn,WnCl

emsslyrYvrvryenisstlbehaviwlCtlrtnvnAOm:Ymawalu3 in avarferyp^war;
nly;Ng f2m duldW:e vVinw m uvpmlivvlle aRlorbn. NMI[m, mry h nmN in
mry(umdBmltlirtCtaM1dn.Iv,loJinpm?J^ I`.R-.InpevfomtinpauvirietlJvYy
LLv'si ^^^ aF ar[<>nitiV mnlr m malnmudny hyInme. Tlte pn.'vnlrmy rypnr
,m,keLy JvMeWy mry dnv uv an unreuai manv<r (c.R.. xmxnp rmrM01<pve.xam,
a[vuxyaMgb.avmalrovJUYl.mmaydi>M+YCkwlYNapp+uWan'nexol0ehrvim
U p.^PUhl4mmmNaticn) or,nprvsGvmAla aM wudygrta aFIOMn (<.R. alrvuinR a

nl[I. Grc Nwld I,c eken nq b apply Nir a1lerlm vr Imvaaly. Ovg'ly
dJpreaniz.d bha,br mr® be dhWpuialrw hum belumr Ilw b nwelY ymha, rc
BmnaYY unpurpan'ul aeJlrem apniml M1eh rvrr tlm b mminreJ hy dUUtialeil
bqle6. TwJUtly. a(esrMmntt, N,udo, aniyy. a aplureJbcN^iarlr9rlJ ml Ee
ruutlentl m Ce e,mmx N STlmphmcr epec,Yy il Jte vndnrw+u undemmhp'<

GmmekndqrbUuvlm(C'+w:aivn A4) iMUrL u nvrkN Jmeyv In mMlry m
dre envirvmnen4 atmWmn,euNry; un ertentr deprc< af tmyJe
(svrmf awpea,maMalNnpaXgltlpmurcuM2sialn9eflwambemovcN(a mvlt
A®dlry).aaiwrelmnten Wnucbn5ncamanFrtmbcmwml(ammnltn<gydNm),
Illn vwmpuev d huppppdarc w bimm pvlero <ammnit pwuvmel m W tCarcleu
wl,lmamuhled eveeu'I.e mcmr anhiry (taumnl[ nuvmnn4 NrhwRh nunmla
Ilv M1KCdnlly Gxn awyvM wW $cblttphmii JeNnittnYmWd k<vp i1+MnJ
rYa[ ompvlC a}mpbr,m arc nqepaY^ v,el mV aRar in nher menul almdna 4ce
Mmd OimEev W1M G,umni[ Famrtc p. in Rerenl m<JMI edWiuma (,cx
Calalmkl)iavNaTpvebaLena-JMe,4ulCan&Jnryp 169),aMMC4atiu,inlucW
MoTmen O'aa[en pa NevmlepnaNaumi PaXdnambm, rv)Idl.

The nepmlae rymp(0m> yYM'avwpberm (Cn,MOn Aal attaxw frra aWmnual
Jep<e <l V. madJiry aamtortd irh Jre JWrM Thm nepvvt ^vmryumr-
a(kmeella^arma ahgiT avaaardupiry<induaed m UnJUIMiaa,pfA'hlupleenla:
varv ruymive rympwma (<anMWU) att mrd in rne'AUetlanJ Fem,u anJ
Dbatlm' xetlm Lelvw. ARnll.:r NvnN9 k Mpt^al`y tmmmvn antl h tAVweXVil
Lyrhepenv' FueapcrirRilNtcbYe au sWnNeeiarpm+vpceweanJ
+WUrtlMdYl>nAVayeNNWphaper.^un<vhaRentvelWmminArmyamlkaWwann
nPa<VVkm1lY^lururl2ryr8eMnminnal^m npmsWe urh+vnyJrslntahelm
nFq< ' nll YM1Crnefnl nMen<ilm Inny,ei,9cd.p < ssrm
whaan<afle ^elW,m:nRU.wRtim,pprnvxevnanun,n.cmerun.alq<ialpuveny
N spee[h) u mani(enetl M M1,kf. lavvnie n[IPR' rtpllei. Tre W1i,vNa1 nM alulN,

9-02-^9. 1v:b SIarC ar tN

ppn. a 1+1v Jun' ' f nuµ t a I J 9 ."nd

pwuarJnd I+r"d,.rirmu,nclhnrv Jr rrnvvb.'RVVS2aF+c>

II 1) d8me< h ' i h a' f
AveA'ionlYChantrm.aelw I:nkr.. andpenb,InpcJ+J
prc pcnwn neY vh fvr InnR pedcda af rlme c'a 4mw' Ilvle IM1tesv h. P+nl^mn.ln

lrheagh9uCi9uim nwPk^nun<&:nlv vmqof(s ed:lhaWaA Wry
my,mr•U+a^uccu n muu ,m.uliry^a[eneropevNa,:raJmyemuve
Fe due ra u vaa4,y - cJrerf^vaa^511e.0. a>ra mrwyu M pwitl- p'ntpm,u.
mcJlo,nnsa<enn,a Mnad o6ne^e. e+vimmn ivMmamnne Jann

L x .rv<auaw,) satial I.dv>Im w mpnva'na1rcJ qettn m+ tn[ te ef
' e aympams If Ney um,r aa a mn eqvenc< af > puti4ve a', mclan aR.

pmam,W deh:sivn n, a pmm4,errr hallucFevbn). Fer estmp:, hc nclnviur af an

OWividrel e.hn hu J,eatlurimml bmef 0a, tre ew be L Un^n ifM1e Invobia ewm
ur nIW m anyem: may minJt alagla nM avaliJOn `:euMep[K If.violarti orteu

pmduceexuapYnmJalahe4emrhavdv,elyrt>•mEkaFe^JVefhrnnvgara^olMVm.
TEe d'utin[,Y+n be,e'een w<rcgaave.rympaync and mMlnrlen iiae enec^ W_PCtla

n tlln're,l1udgmemcvr,rJM1¢ vne acv<nnNnaRaJVe sympmrK, IM1e vewrt.u:d rypI
nf nerrrolepaa medindan,hc e[F.ta a/ Jvw(C adNxntnt anaa,<cRnss.J,nralw

lirrerhh'mtdlnviovu.Thedi(frcuh,4rtinaYmnMmcenneptiv:aympmrmv,d^PraCVe
eymplam[mayL WmanedFytLevRrna¢empanyinllayrnpl0mr:lt4ta[epr'aevvanl
rce hu rhar Ivdivtlub wiJ, q'mpmma ddepra+ro rvvlnfly eaFT,lenvx an inrm:e
palNUlnRen, v'hv,em Ihvu wJl, Scfuzvpnrcw Inve a atiminullvn aa rnvpines W
rTvr. FmIN. [hmnitenvlmnmcnnl untlaaimublion vraemonllmrivn nuy rcw41n

med ap,Wy and evolition. M emMislin8 Jre p.cs<xe nf KPnINe aymryvrr:>.

JulrLPa,Febes[ux>,MlrPmt^[efvr v.nvFnekPeziWv(Yaa:xn<eRarY
eld>r mlv,n8ue dRtp minru'cxdettnbNtl,we.bhas ,uppa

baaentlunn8n rn<aymrcnmal,ertkmvlmss'JehnYqmluum5
Cai[erin A vYllrxcpM1 nnreV,rivnUa„alk>FlirvvufN Melve+v:

anny m^ .<h nl a orvh. x . i[ Jx 2

bllueNVb nveN'e <nllnf rvnF menJrtprc!e -
nlbmvv u«qu{nd.LYn-¢W49a aen,rio ' n+

and nvn,nmrw ! ,rcJ h. pnx' . . n . 'I. { .he

amLLephaaryrp vuhan n+. vapw.¢ n Cn ,Vrn^
aflllrvaxn5rtl<r:amluvalxe,mnrvhvvin.iatlnvpv t5lvhe. tJ
ua,:rv^^aW4,r nmnme>luee dJ= m' mv
v.•Ixch:av,.rt'wkln +IV1-

mJtv I p e,e1J AL.vlrc+. v amnlv. I.v dyn:cJ T«
cvi''rd nlJiwWVr c-.tlaJ".y,n

-a.vM1VVk.arc (J ^ f „.r.t..,v v 4
Gu nli.v

avml+nn', m+R ^dyc+uruutmnn _
- nal rel,v xnrf: e ! 'm

_.^'ucicrAlM1i .:J n. vrc^.x( •. ..v '.:

:teJl»Yxl"rualn.;i:¢mvnIIJF.:n_vvaualea:e...a_:V aa:4:en

' inm Ia,hY, nl vinn. nrW :.n,plrr..,l al , 4rv..r h„i vNn auN p^n.nu

J nJmryaM1l ^IC hyFMal wY w ;^17, all<rfl plIn,

.J_ ilptrntl JMRJna'w,xJJ J rrJ ryr.Jy 1 1'f
luf yxln,l<lu,mrt.F,ua+m,IV.Ya x nyuuR-a 1 ^
w,YIJxJV0.14 AvI h.m1 } kIII1'y, In
niJnvvfnn k b- -Il¢

mul,pleLL,v vANnnhnin.ca. hPvrcxctNrc> rJr I' .Jle

n - rtv vrf Ju Jvrmrlnvmv mwr I,v'niu fla a vvmwuxw pmvrl cY:v 4:ur
u rrun,YU iGilerlrm [I. pnnrw rlvr Imn. In,irtl. Wrc mne lu ar Ievr t m,nrh nr
xYmpvms 4n Ina rllan 1 anm,h it.vmplum^ an.wavvmNlA ,ronJl tlu m
GircNm A vdS:IX'ppArtm'a IWV>avax pime), YvxNUnel qmpumr:rrc Wr.,r Pnxnc
PR,r m,h xYVe phve arrtl 4aual xympWnu mal rul4nv it ianle prW nvn,l anYtealvvl.rympmma urc rtl'ulrely vJIJ vavuM1(M1>v^TVil lnrrm M(be rya.'irivu,ryqprnnvr
`M'IIIVJ In Wv4mA InJivlJUa(rmqexW^+^a e+MY arvnwrul arwW htllv4idev

rxMadwlonJpmpunInni(ey,iJrrWnkm.v<urmapipl,hln41nR1;NeYmay

'vennrmelpa pomeapr:Xene. le8,vemsnatlu'nrew,raWannrwxnp=,,arm
(ur¢ Iv q< alwrn¢ N(uvmN La11vt4eavrmL 11µia aP"tlr m>Y h Re4MT,lly

umk vrlduqeburJlpnyaiee.vaRUqwvmlYUlumnarvwmvss.amlvhe'vb<Wvvv
nwY hc penlurhu nypmyly dlanryanluy (<.P^ muM+liv,y mrAnra<Ivq cn&iLn
^ Ka>PparenJY wuNa<x uE^etiG In aJaidm m a,cc ryni6w•li4e rympnmc8

ympvmamePyU[uladY n'mrnv, in NeP+Wmmul anJ roMUal plvvn anJ
wYld<+wn: ary Ic<YlNtµrty.rlr^dlvia,mb vho M1ad En .aotdlY aatlw nuY lµvvrme

prwlvuvlypl<>nrnnFa[YVYks JwymnY I+cvuM ka
eRvave wu1 hpuSlart: a+N Jrry mny.aperta,M1e bWl N Jre4 W ne in lx•l wch rulpriv<
rympwme an vhm are fuss vlyn w dne ramJY aral wmeaJnR la wmnW (>mNY memlcn
muYVyru¢IyrtpnnN,1lhryvpedenml,I:airWlvWrclaS-pnavallYahpplnllaw,y;

31A(,ypeJ cuQ Cuune SjMCyieR

TheYfagnvruvfapaN[,5rae>pypuy aaxeawramd'udGl Pltmrcllutncxqyal,F
tarN C+JV,JarvrxlnivJany2lnicalcnn,va.my yeeye N.,nlRCVVrMe.A'Nac mn aM W h du me pw aJ (wec'h n/JU rvllw-my.nyqypcc

39S3o MamidTlM' 'rypP.>drl
^95.tp F%+msmYei^Ywl.'ae 0.'^IYI
19S]a CamcnkType 1as p.+y51
]99.Sn V--.=-^:.-rypelaccli]ll91
l9}bURC(JUaO' yeCar:R21m1

rM1e (uYm°'InA ap.dfim m,q le uved m inJiu2 :ha vfarrrcrl>rie tonra< ef
vYmpvm,a/4hi4phnnlana^rrlm:.T,v'x'.>ptmimonbeePpliNwlya(re'vk t
1 ycr N, thp+v.l.Jn[e aw mplal onr.. nratuvopnaru nsnpmmx. Cu,:ie lnta mhW
Ir- R'X,vJ,n c:<pcNrmunFm6irt

EWaNeWITLwepevda8aldaal$Napvomc Tlrna^ raplplnwlrev
h[nuna.bduna,erlaNhyal+M+rrrY^InwhianCdvc+lonArvrSenlmphrvnul[
n umI Jrere me tknitally xlRnnianr earlau:I fymprcma X<p'vm lh<epi>WU.

Ya> Nvmiva, rYeptlva SymPmmv an Ir avlvLrl il qpminrnl neRanve
ay,nprmmvepm2n,JVdn8lh.xrtadJVaIpNWx.

^c&iP^3Ei11 ^i3a STPTC 6 QIIO

Ep^aotlicV'IWMalarca:cPUVdeRe,idval5)mpema. TP.Ixyne;i-appl'<.

phr<n iv n<rt ,e ven u.,r^ , rcwdwl .,.a,vvn
u . .. .eep nJ .

cun nti apmm.,ppc, I- i Inv r :CSa
a ,mvorlawFMUrnllwm nIM1 4iNaPmmanm,\gaeu,

bcmpmwunrJJcdJ^m
rc

valm .w•p
SWRfeEPiW P,nmlReaaua rv Thhapavii rapPha nVV ertltae

^:,v< slnPl<c mae In whieh Cnu fvx uV:6rtn anJ snn
mlw)^p!Rrao aunr:vl aymqvnss ^c 'a n ww, itomL,na ^ry,E.

m eu ni
Y

. p nh ddWd ma.n-ry N,x,>rinevavpnr'n<m aR .J
B vYmp+umr.
iv8leFPkad<lnFOLL%sv+i+slm. Tlrie.P>ilervppliexwnmrhv-h,ahcc

aaN61<cPi!
m

whkLC,ir<dr Alnr nupM1nnwlrnr neen r:... anJ nv
Ilv 'rymrfnaa naidval nymFmms

oNe ei mrv^Cmtimpa Gnlpaneev. nru
ve

w v-0uxvW,.-ea„nanvpe[.
iheamm>epanem huxhanp+e.<m

RecvrINqqrrOrz4ar*es

nr dhRmv,k tvrde fve Fla>vphrenl'a u vl a11unW nn rhv apMnpXa,e dvhrvN:
39530 (w Vammid TYVV:9i.10 im ^imrjnbxl Tvpe. ?9519 M Gmmnie Tylx,
2940 fnr IlndYbrmveml Tvpc anJ lyb'JfwNUYW,I Tylrc. Thca arc m:'n'vn-0;til
rnk+ avnilvble kr Ih<anuwe qracFnc In m'nrJins rl,< v>.ze nf Nt dircNn. an

rrc y,etlGen Vn, nnN afier rbe uplrmp,lmv xvl+Nprael. ?9539 R6zvp
I1-:V Type. F.piwdk:v'ivM1 ImertpimJC hwJuil:y,Mlnma, tvvh Vmminen, Vcp4-

AstonvzeL Fea+ures aMDiso<1m'

uu.dd¢¢IpuvekmrefuvG,vmadianMe,s TEC,mGm'val .i,l,
4FttrNr.c mvdupl>Yinnpp,v.VXaeaC.c<e,rt.am eh,pbins.u.axnlYF,clm

. ..I vlv. pmpn n

. .
! h

' 3 Iw1Y- IT' :W a' aJ
^J. v +la mt vyvv..axn nd n

a vl mµ. >r. il,epp mi^rvn8a
^'I' n:Irwrtqt^PVn:v'rl - It.u':.,at Y

' [ JVI. I 1OX I ..Itrc.
!f'Avnnrvv+s p nle} vk v J :::Ir:

krryv I -JCmarv.+: vln I
^J rv In:„ vA:e pv . ...v n .. .....
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•p.ek Nal n win, J v.lJeuv ry,lrlxr .:3 atLinrrlvunl".:nt.q
nrMnnu vM ry(-em !v wrl,q.mirl .m tp.! Ihe rul Jun ' rlu.

Jtauavn:tunJYJwI n,J: lu pta.unrr firulauatw..k'intlu
-Jxiv nfPnxmn,tnxWnmNMlnw u .m.rdvy,npt., in\1,4nphre
dJUrnr, aJUmminmlanri[finmlmu wNe ulJur mrlmeYluuenanv

rnWauanc^Lem:JnMil,Vnvla:arinlu¢+, vJr:n a,uJl• [oa
OwJCPiG^Ia.Tl,an,mvvln r.rlYat . (uYV1uJa(ur mmrvlapwN('
xup[NnpuNms(hivnM+n'+amlorcMps+xvlardiniil+iFnifo ,aahi.w,l
Jtquuwe dDCpqsirep:wNe'[nwOthmvire5pecifM rrGpolarUhoAVNw
OW-beSpn'fpeJUnyheli"en.Yhlwphnnu.GraumkType.rml'I. JpAnrl,w
Jt iryti Jr Gvmn NaodqsaNcwtth(nmroN[POtutaa

11yh'hJJnn4nlu,pSrcNat9lrunGnmhAWphlaanrmtl'uorJ[runUrelula
ufJ,rnwn.h"doa,phreuW1mWaatlnpnvucuraPnpnm.flmivWinRp,uJrmn+lur
r(4JUUI,qmfaomA In m leaw G rrnnhe M,ve,t am lud Jv,tiw,J:rympnm,
f.4M,rnwnllurm DI.:.Nar muv ha m Itaa I mrmh Mv lea. rtun 4 m.:Mu
Sr.1,"vuphnrik na ITVOnIn abu :Lta nut n9ulrv i hxllne In H,tounlny. 8rier
PryeLnkD'vattlern aerrnel M'thc Maxv:v J J. ttelena, tvllu(wtiwq t4alrp
n'y V xpun n, nr WoNy Jkwn,InlssJmbuwvMM1a,WrlaYmp rnrv M1mt I Juy I.u[
fivlw rhur l rrtr[rJ.

TTe dJleecnul Jhlmwu hv- 4xM1Wphrcnh urul LtNluvrlD4oNV
tmlM:mton, urWrJeluJUnslvrnnrnMinDelulrnulDl'umlerlvWNeaMenaM
«hn ah,ntcnae an,&enwr ur 4alam,phmMa (<a. wnurLyunnr. JWryNnJ
spvch w baluebr. wlvnm=rent nppare rymqwxl MiuJmel DlwJel bp:rnitv
Ivly aMCVF w aPlcm,mr fiwn tho PwrMW Typr of 5(hlzophaenn, hvcnow ,hh
vdrYreLL,v rctlncfwlepromvuvvdbut$mluJSpm'n. a6mWnhNheinvlv. x flv

imp2mpam<o1Fe<'t mul H Mnn va[hud wnh Iex a. iine In (urnbnlnR Ihvn kcor
rlvn(ml koltlrtcUerwMypeo(yL1arIeNVdbu,prurluy[FUU(el.4n<Unrrv
inN I. pment N h'lu,lnnnl IY,vrMer, b anxf d'vw4Y fi:rm nre Mufianal be4e4
Nem I u

A t1lap,eG nfFetrfintlc UYCNee xw UtMVbe Spetl6eE may I. maae If
u,afiniem infameJOn u arallaH.e w[howe Wwan SEJmpMCd, vM oNV P.y.
(nnlR UenNen k.b. b[M ' tereare, Dimhrl ot m Mmm,v vhaNel tlia PmenMR
eym(XamarexJmana IMUtta v an'tlre rvwYUfapnw,l neJlol [wJlann Urcb
urxeaCtiNy u p'IM1NINITIik[+/ m naur cM in a,e aum W Ne dLmNen

IlNVUp4 STimlYr:mb iM PenaAe OcKlnpmmd DhmNe[ fe P. Auti¢Ic
Ulwqaa)ehartalnrubrt(uln hnpuaPC.,Hen mJinlnrmnmlrebtNness a,ryun
Ire tlbatll%aIN,ellnn lumixr N,wyn Yemeae LYnlnqnr.TUllllaxek0 3e (RwF
teamkaP/ rtv:rvgrlaNtntang In6nry ao+ay [nllJnml (U,uaR/ Ixfnn ope 1 ye,nl,
Mre¢.ra(heMmm^hmminSdJSqnrenh.Mnnoa,v,Inl.umYaeUevelopnlvn,al
UlmAeta. Ihtfe'a m al,xn¢ d rmminev deluJnn, anJ hxllv[lnatbn[ nn2
pnnwn(<a ilmoml in aFece and apaanh dm, ia aluem n winiml o.i [bne
m¢W ny nemuylYef aM Nrumclitlo in pmW,a.B'hiuAhnnW mry wavMmally
as+ebp in InJiaiAO6 e$h a Ynnu.r narc4.pmuMrl UtwNer: a abpnmu of
xn,ixnrh,:ruFw„r,rm,lln'wVU,wuwid„r:a=xi,Jnxtweno-i.nren,mi[Imom[.

noa'a'r Pervawva Uarnnpnm,ul nwrtk. Mly i! pnwYncm IaW,4utiutu a.
Jew,inu irave hem r^"antlm x leai, nnnT Chil^:r,yonnl.xhLUnmanln muA
le dulbrP,lil,vd Imm (L'JEhw',a Preacoetion: aemFbJUS aiaeryoVSd rP(tcL
1lrvm a<.cn U'>uNv1,nJ Svlmnue(1 hknUr Ilnm AnmJoo-LtBd V
DyPaadNryDtwdcl.

4}IZnrhnT u!m[ I ^+Fni IOm. nG noal
sr,,, a'v.na Ira m^[aaa 1

RlJaanptl, ,scaanm. ur Pan, a;a w^znnalm oisu:acr M nlalrwn:.i Jla'na.

w Sc,rvornn [ppmpaara . nle n.ml,emx wy, rlxfy

Cfian ♦ u(4Ft,urivc u.T¢pr:

II rallu+'aJ M rc-J,iJ' ' n rarcnrl,M1q'a Icpal. n,.uT'^N.rl v,.xunalin' Ulsnttler

[I'n'mrml+vlll.

31 DiagnastlccriteTiaforSc6iznphrenia

A Ctaauewkp'mryurno Twalormortldlherolbwln^.a[bpeeamt
IOr a x;IWrreant roeam.of time tlunn{ n Imomh ye(roa (or 4a 3

wca.-IfruYYUC„ml:

(n aO,uicr.

() M1
e) ahomr,vea:pamr...g.rrenner,re(n nrn nrvrcnnn_,r(.,

141 nmwlyalm:V,nlsan.oow'ru(p(lu^b
,.welonIs) nrisarwrmnl+nm.......rre[trartl.tmninFOmai.. rar

mn,`i,rrem. [vn^ma rc. ^r^ ti.^^pr. ^n ,M1„,ml`nr^.:s m. - I^^
ra,:amr,r Jrn,W..c..,.r, ww,.m

¢ snn
n
.y.vnmmldy/uonlert fm xiymine,ntpenicnnf,he
me or the a;a „rrr , _ m.rrr -

runa nrk, q^vp[rsw xelln

I^Miclc+^n lnelv a[nk,eer nmao Jrel ,[v\ fn^ r.nehcmo

n ui iidhnq .v c bihrrt
n

a(bw- sllra.N 4+r1 d11
r uMnunrl,[[J.mr(, ev. :.a.arnie..menn

Cnv : Cav
,n

ekn^NprL( Jtuuixrnre panv ftrc : kru.M
L tnnnNa. Tlvinocunll, wnlnd ut ('IUJa e, ie tnrllr u1

1- I! eun aNllv CJn

.cr, us
:r
fympmrr¢r n l n•^+^ul,.( r; pm^lmi^^r u

v+idv.J .,'npnrn.. IlUnnc ,M1mennrrlnrrr:IorrcaJrul 1-1 W.
AtAvJUruJ:rne.. ntr': bc m:rnilen Jlg..nn. Irvlnairo

:x IenJl.C nP2- rn„rar,d

. U },. Jlvl .. ,n,v pu.lexp., n .r^.

"e144a W4+14nN.r :.hu

- ,,1'_.r}am
.i n,rt:al I.tlr. , e : . ,ur:J

q DiagnoStlccrtterumrscWOUphmnizi(anllnutJl

aunJUnkuM1Znnrmfrervu, rnthcdun,umdth-x,nvaWrv,.;JuJ
a+tk,,

F:. 4:hamtnN,ym'oJw.v4'nl(rv:nnrW .: : Tetluwrlvnacur x
v w nnNrnuun[ _, (In4 nfJuc ar Jlc Jirvrv, rI,R;,iyic,l elltv

nbu,e,nnWiemm'd urapevnInn4kalnmdh0n.

F. .WetbmbiDtuuhnrurrMrAynwM.tl04c^mAm 3 rnuv flnarn

U(:1rYJlk DtrlNv v"rvuM1er Rna.Art UeeeWrmmul D4wrrb, ax
amGVYVUI dluprml. nfXNiopFu`nu u nerJe only if ryum;nnn Jeb
eMn ar kYUtlrurluu arv alm r,v+enr (ve x Ieul a mnnNlav kv if

ura,cufullaue,rNL '

C1ajlvtlenfbeqllWlnelraavl[anMappllManlyanerNlu¢Iyurlrar

dapud sln(e Ne N W al ow( d mvveyham fyandecm [I'.

Ppbnak VLhlu(aephde fleiYVat SymPr^^ (Rlvtlc ue JafnN

try tbn tvmeeµerce W pmminrnt pyAOJ( rymymma clm qe((ry p

6pvWAOminevrNeytllre5ym^
udie^^Na^mcP^nde a,d9ympomx

fin3onnu (ynlmitem qtthmlc rymyum x pnm( thmuWnut tR
percEO'op•emmnl:abvqael[v%f mi0nommazNegoaar
mee»m

SinyleaPkodetnWN..lumMlon:a(m$°rl(YIJ m10AVmlvm[

flrBrlwS'mP[^.
pnqleip4ehtaFUllP:miuion
OlhvarVm}u9etP+nw

SCLtiUJlIrICIIfASYbWeS

af S[[rlmrnnw x admar b ae prtdcm W rt xmqrumadepy x Ue
raluuuon.VawulhnnProFn°°ICandtr®trexYnPllnaaroKtnexrJ,ryryr

rt nruhl; Ele Pammld und OmeranlnE Typn rcartl m M[M lurt uvl mrm Se,ere.
rvrvpnJrely. The 3a1mn Me InNarrsuMyp" k IwrN m Yrc dnu(al PI[,urc Xw

naiomafhe mcC,eaN omWmra oradrnmbo m Aninl nrtanL,mytlrrn:fnrc
(RmPe axr Ume Nn Mvalurnlly. IM p.e,nmminn rvy nW,Je nyrupnnm aul are

dcnneAai( d rtute Jrun me wMype. T,e (lunm ummF+'nrlW lrn[R m.Lx

kllo,Hnp rlhpilNn: C+taumk nPe u vGlMal whanever pnmb,ev nur,ml[.ymp-
- ntenr..mttr.wral(unrmrPoaxnrenl.m,..xyminr.na:otrvp,m.dTyre:.
>.vr,ul wnenew ahwpnlaN,pedr nnJ helnalor ad n(( ar mrrGtnpM1 ¢ ortatt
,e ryominem mrnluv Caurnic Tyr= i. nlw MnemG P,nmw n'R banMUnW

v arne w+ P^eo([uMtlun.efrh delum,nx m lrtyuen halW(rmawn arc
nat(unleufM1eGtl[unknrllb,rgnIUxlTyprisprcacntl.VnJi 3enntG(NTyrc

Ir amrwFlu,l [auy,ar, Jamlrrr$ G"n'm nnnmva dut intludc pnmMUn apnoGlaue

.).npom. mx r rea" ars. e..r orer

rllcmhn,e:nnJ,e[ urdm
wu, olcraim n,IJiA

tsuFlrva+.e1nPlanJixrt(r:tr.T1U,.rl^

J'nrµ"nivniltllmenxiun.'enJllvnµ,dv

295.30 Paranoid Type

[La.NanrLl(twwteutNeyammrJTypco!\[hizoPhrtnu va,rprtcmu.rfP^^^Ine.a
JaIUS r.tuJ'rwryhallu[WaYn nMeumwtJ,qlnrveryew ,of[uymiJ.
IwIwnrtrpanJ(ReaSpnplcrosalu:aneriui(ultheUm,luetiuO:,MCruwnkTypes
Ia.p eu,v d xpeN, Q,t neprlupave .axe u r airora.,tirN
Iviwn)anmlPremmew.CeAUbru rc rypldlYpemea,r ore r ynndlnC nrMrh,
I.N JWun wiA Wner thenws (e&. K luurv rellFiutlry, n on)nay alur

rve Tl,o nnlslom rmv hc m.niple Mrt ve uarallr uissJ..L^trr,a a[ohamnt
dram¢ Hrllu[In.lbns ete al+n tyyiarpy MatM m tnt mne.v of the JeluS.mal theme.

irtetl 6.,tun_-r In[wh r ntleY, radr, ubuuean e Y atp,mun
nJi.ldnilm,rmvr mPt" rmllnnon ^a4r xnlud^^omulv^,lu

inrrtu5tyinnl(m.,.^^n - ..ner(rs
pv..IM: vnuriJum r, ml L I ana rx (orrpmm^on d p[e na
pmnd4ea ,rlbruH mxan rrPRJr:paaetreinalnJwlm e.wUiu^wrMa
, nc I. rre rMn tM ^oJra ry P•• y+.n m^cve,crca..t utwnlmar vnJ

cbnm m^Yb[r sulJemrrnm[.TheK
.,n
irMiri ulzuwwll..J,oe'rnkcr

imravme x vn.vumpav[holoplc,l ut u9et [n¢n;ave,cu„Fb.^<<^'iJ,nae mrp,^tn
,I:artFC

du
n l,lera,e nnr.hlTYp[ mayh[ «naiJenlpherrcrJxtn k.rhe

.cr$mnnrcrn.yq,Inny.e,hreq,,rJm , nnl,umlr,pipamJ(:rr,r^or)
(^rendanendem baiug.

s^I Diagnoztic oiteru foi295,30 parannid Typa

♦ I o14i,irnrnrcnin in wltiM thc )nlMo^lnp e:tt<-'.r:rrv mex:

a,rvJr ,.nhnn.nr.,,we.<,nrr„.r,.r.[yn[trt.I

enfl I rurspmrnin 5np,aa'!.M1 gnr..m
..ar.r I- '. ru.v a 1 f •ti.

r_r .uunx _t ,e. In.:,,._.. . .. r.lv.; r .... .n. J,..x,+v.n:.
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aFrumulien 1[.¢ .¢nma[Iny rmruriM"Jd ne:nnY. t. rNUllfrlc rv p<wrIPJ
Irehv^n aremmnmcxerta r.ThelJaeaP^mvMiMlWJuvhvYM1Y upM1ry
usMm[rJP+nJ,y^uflF FeneMprynil::U' Lr ,-arM„nyrc wkWc In.
I:rqmmm Nnv. h+wu¢ urpneJm,leh' I b.x af intliriJVL xiln k n6prArcnJ [o
vivWe. eiek fxron rn sueide wiuG' I:i mal>, uFe urWV3U rs. Jerueui
wmrymN.unemfJmm,en ntlrn,n^Jivhupe.iMlcumiJlznnvm'idennv
nsA rePra ro u'nctlu[ Ju frryuen:y d.blem::cb i"m Jwr n IM• penervl
PuryhRen.Canwdntlin'o'irb4Jinurv.'v.NehnJDlsvnlemlincAJinBNICpNKIhPcn
aamel bwmm[•n X'Alzanpnt khitcW, nr Paniu,M Pealnzhrv nn:NUr IruY+nme-
Wrcs pneele Jm,mxer d 5[Fimplvcnil Wnetl:er rAv.w' Yenmuliry D'mwkm zre
vmPll'P^orlmnulw5d,ImrnrcwnrvhMertlhy[w,uurnaxcpanrcoAlnJiwrm[v
4 nar elnr,

.uucBmd Wemo9fLM`nP' Nn MM,nwry fndinp AUVe Mvn IdemlpN Jmr
rt J'a,pmtie e/Sdr'wpnrtnla. Mosrer, v,enny of Irtvraery flmllrys Inve mm^

nurrl m he ahwrmcl in Lpeap:: w Yv11NJVVls I. s[M1lsPluenh rtwn<n [mrvl
urlyttm. suuzaml anmmdioo in rFe Lnm m,e awsWMy Mxe JemvavalW io
Imliµimh Mm 5[NZCpFrmhx a gmnP: Jle Ilwn mmman vrweuml alwmulRlu
iriurleWargrmemMNevmniml6[vynemvtlryomNemwldlnlnemrta.Awri[ry
Uf wM zMmm^l'v4x have al,n hm nmd uun8 mnrlmel imagng µW{Inqun fe.g..
tletmyealemponlumlhlppncempnlNe,inmv+N.sluvttl,eMVlpnplle,t'meaeed
mebrilLUJ, fun[JVW uwglnR IechNquC hv,e ircllarcd WtmmelnJMdus6mnY
IuvevhrumWarebmlblwdhm'irpN[UVeuula.vlenlnayml@bmin giom(eg.,
p,e5errmlmmx) Ne,mp[Klnlqje.Jussumenv mayyMwabrtvanryserdya(um
Vwu (sA-. d(Anllry b hurnybr8^^Wnm tt( IwvW:lg oneMCn, fmmulul y abrrtaa

. ammpW.NC,rePM1yMNagl[alfmdNplneuJVesbaNgmrc+atlnnemea,abuwmdlJe,
N rye waNny vf Impz'umuur b ser:wry gaanG AFnarnul hMmury Poyngs rtay
ahe f< ndeJ m eYFe, a MmPluri,n N 5[nlfaPnrenu m H b pevuws¢ Fmm
'eMhid:d, MA YAUapbmb JJeY urevvNe vnlcune d fluid Cvv¢r Inmxlnip,'I
and deMUp znnnr®yuia m veM z^ 6 Iry m elennlL,v Imbabrxn, i1r. u,l
unerrc IJwsvb;klwe ([P8) mar tmY wm NeumlepJC fk,tip:am SyMmme (xi
P ]3».

osenGneiyhyzlealmminauanHVdWe+ttras=arenln.Nieal[oUNCnnz.
hS'niduaW Mtle SdOCPAranG urt' zwneemn pAYaplly un! rnt arvl mvY amby
mm^'.wR 9y ' aUN n= kbryJa [anfunen. pmr mvNlnadcn. nr mi,
some mnm[Phydnl vWnYle (nw. mgnMun'Am rylve. wmm.oeviJcaa'r maer
yla4 mulknvnwu of Ne nrs) mry Ix mwe mmlwn amnry[ IMIViNUW ditle
5[nlieyhcmiv. RAUp Jx m[a camown vvc[bni phyaial MJinp, art mq
•nromcfvia Mnr af IFae urt IIAeN m he rtluuJ m slr4 eH fiom renur,n nN,
anrlrh<Mic mNC,mn, Mnlor ^lm IWr am semnJery u ruurt:lePrlc
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I N n R

1

THE COURT: Wa re ready tume

PACg aa^aa,.9 2 in case C-1-2000-493, Bobby Sheppard veYae3

3 uarte.e] 3 Maigaret Bagley, I see Mr. Sheppard ie not in

4 wiTNB^ 4 preeumcouitroom. I Mr, Sheppard ra in theuk.e e

5 CROSS-EXAMINATION --s 5 bul3ding. Have you seen your cllenti

6 BY MR, MOOL :.................. .... 161 ^a'°ana 6 MS. PERRY: I have seen the

V CROSS-EXAMZNATION nurts.n 7 orreCtiona officer, but not Mr. Sheppard.c

S BY MR. NZLLS: ..... ... 198 oe'aa'ss S TH£ COâRT: All rigLt. W. pill

9 ®,u.RZ 9 find Mr. Sheppard and we'13 reeume whau we get

10 WI':'MrscC: an w•Lae 10 him here, Thank teceaayo. Wa•re in

11 ]IIRECTE3ANINATION o°>°s-a 11 (TLereupan, e reCese wa3 taken.)

12 BY MG. PRRRY :................. .... 203 naoa.ae 12 THE COURT: You may call youw next

13 CROSS-8%AMINATION oa.)s.nr 13 w3tne3e.

14 BY MR. WILLE :................. .... 242 oa,nrn 19 NR. MOOL: Relen dane3.

15 os.ai. a 15 E£LEN JONES

16 ca'aa.v 16 of lawful age, Witneee herein, having been first

17 oa'aa'i 17 duly cautioned and aworn, was examined and said

18 mav. a 1S s followe:

19 m.aa.m 19 TEE COORT: Na'nm, nou3U you 3[ete

20 na.ai.e 21 your fnll name and epell your laec name fot the

21 ^a.a=a 21 eoord]

r22 oa.ai.aa 22 TH¢ WITNESS: Relen H. Sonea,

23 oa.a:.v 23

24 oa.nm 2a THE COURT: Your witneas, Slt.

25 oa.ai,as 25 CROSS-RhAMINATION

ImOA YcNa6R i 383IX.'LTBS + (93Y) 391-)334 - lf.PmA tlvCBR3RCR i AB6CQASTB a(93Y) 391-))II
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BY MA. NOUL:

Q. Na. Sonea, I underatand you just

got back from Europe, is that right)

A. ffiidnight lasr nlght.

0. Thank vou for comrng. I apologize

for the little sleep I'm sure you're operating

on. Do you know who Stephen Pox is?

5

6

A.

Q.

A.

Yea.

In fect, did you aell your hous6 --

He was a tenant first and then when

I moved out, he wanted to buy the honee.

0. can you tell the court a little

about your educational hackground, really, just

secondary education, higher educationi

A. okay. eechelor of Science from

Ohie StaLe Dniveraity. A master of e2ucation

from Mittenberg and a Ph.D. from Dhio State.

0. And the Bachelol of Science, is

that in eavcation]

A. Yes, 1t is.

0. And the Ph.D. from 08U, in that an

edncation ae wall]

A. It's in the arts and eciences

department

0. And cen you describe for the Court

9Y!®A.tlGCONRCx a • - • - (91)) 291-331a

what you[ areaa of focue were in Che Ph.D

program4

163

A. Counseling, rndividual counseling,

group counseling, croup therapy. I did a lot of

work Sn atatistics, researce.

Q. I think you just testifled thet

your Ph.n. was in arta and ecienoes. It

actvally ia from the Department of Education, is

that right]

a

A.

Q.

A.

Q.

YOa.

9lnat in yeur current occupation]

I'm retired as of laet year.

Ycu do not heva a Ph.D, in

psYChology, is that righta

A. I'm not a llcensed psycLologist.

corrent.

Q. Mot only are you not a licensed

peychologlst, you don't have a eh.D. in

psychology, 1s that right?

A. My major field was entitled

psychology

Q. Again, yovr Pb.D. is free the

departmeut of education, it'a in arta and

screncea, is that right?

A. Correct.

Itl0\ 1cCp1aRCH 9 AaBOCLSdB ^ (93]) ]91-]33a

2

1E4

Q. Pr1or to r¢tiaing -- you aaid yov

rBtired. Prior to retiring, what was your

occupation?

A. Twenty-aix year6 in eduCatlon; and

after I completed my Ph.D.. I eventually moved

into more indvatrial type consulting.

Q. And for the last 15 years prior to

retiring, with whow did you work]

A. I'm aelf-esployed.

0. What va9 Rhe name of your company]

A. X. N. Sonee £ Aseociatea.

0. And what kind of work did yoa dox

A. Variety of thinga: I did

outplacement counaeling, I did psychological

teeting for rndividuals withln corporationa.

did eeam building semenara, Z did a human

resourcee audit for a company and outplacement

counseling, ran an education program for Proctor

6 Oamhle when they needed nutplacement work.

0. You were baaically a haman

iesouece¢ conauitant, correcv

Q. You workad with busiaeeses]

B. ves, L did, and organrrationa.

9. Pocueing primarily on developing

n6 MeenORCx a AeeK'lATEa r l93'I) 391-1331

rntempereoml akillo]

A. And taam building, thoee cypes of

things.

0.

165

Am I cOrrect that at no time in the

last 25 years hae any of your job

respovaibilities included the diagnoaie of

mentel illnesax

A. I have never been a licenaed

psychOlogist or ever advertised myeelf as an

expart in that field, you're correct.

0. Dut, again, in addition to not

ndvartiaing yourself or holding youreelf out ae

an 2xperC, at nc Lime during the Iast 25 yeere

bave yovr job responsibilities included t•le

diagnosis of inental illness, in that correcte

A.

0.

CorreCt.

S. the recnrd ia clear, aa yvu sit

heve today, you don't believe that you're

qualified to give a profesaional opinion on

echizophrenia or other psychotic illneesea]

. A. I was not aaked to give a

professional opinion, cOrrect.

Q. I didn't hear you because i[hiak

we were talking at the aame time. I apolvgise.

You will agree Chat at no time -- strike [hat.

MGILA McCd6rt6 a A89CCSATSa - 193'll 393-3334
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O°`1ti° 1 Ae you eit here today, you do not °a"a'os 1 TH8 WITdE55: Yes, he cellcd and he

os,a.a 2 believe you'ze qualified to give a profesaioval 2 said, do you know what paranoid schizophrenia

on.aa.°s 3 opinion on acblzopbrenia ov any otber paychotic And I aa1d, yes. I didn't queetion ae ta

°s.am 4 Sllvesa, Se that cecrect, why he called because I didn't know vhethez he

n9^a.5n 5 A. Right, that's never been my 5 had beev diagnosed that wo[ a ife or a friend o r

ea^msa 6 ecation. os.°nu 6 be's taking a college cless. I didn't know, no

m^u.n 7 Q, In 1995, you u waxen't qualffSed to 7 did I ask. 6o I gave him a v, ezy, very bxlef

°a.n.zf 6 give thet opinion, coxxPCC9 °s°•i° S description and that was the end of our

ouu.ss 9 A. Correct, m.u.ts 9 c onversation.

- °s'°°aa 10 THE COURT: Whan you say m.°o.ao 10 THE COURT: All right.

°aa'° li profaaPional oBlnian, can you -- youx Drier ua.°°.a 11 Q. What wae the brief description that

°z.°a'a 12 que6tions were releCed to dfagaoaL:. Can you °°'°'a 12 you gave bim?

°°•°'^ 13 qualify? Is that the area to which you ze °a'°°z 1J A. I'm Ccyin9 to remembe[. We're

m^m o 19 restricting yov[ questions or are ycu aeking a 0°44'° 14 talking about eeven yeare ago. I know I said

15 bvoadez queetionp 15 something about communicatien with a

°na.s 36 MR. MODL: I'm not sure I °9-°°•° 16 a<hisoDh[enic, becauee of the loas of reality,

.a°z s 11 undezetand, Let me aee if I -- ! °aa2 17 St`e hard t0 communraate with a pereon with

os.aa.B 1S TrtE COURT; I cav give a o4.a°^s 1S achizaphrenla. Peranoid I'd atill say today ra

re.n:s 19 pxefessional opinion with respect to 19 Derception of pereecution. Like I said, it's

09i°a'n 2U echizophrenia, Hy pmo£eseional apinfon is that 21 the same thing that any person would find in the

°°`°a' 21 it re llstetl in bhe DSN-iv or whatever the dletlonaxy or asych 101.

omaba 2q urrent vereion re. That's a pzofeeeionel 09'O'-° 22 Q. You're having tranble tecalling

°9'°z° 23 opiniov about echiaophrenie. IG heppene to be a ^ mw.o 23 xac[ly what you told

24 profeaefonel/legal opinaon about it. °a.u.a 25 A. Well, yes, zn exact worde, yee, I

m.°a.a 25 I would not think cf myself aa in

ad^1A iCCO6:¢R e AeSOCIS929 •(939) R91-3334 'mlaia KcCOPE[R a aS6GCSASa4 •(a3]] 491-3134
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169 169
maa<o 1 any way qualified to diaqnoae a person fcom i[ help to look at a

o°'°"°a ] xamining their ymptoma:. And so t's amportan[ 2 ipt from ohe depaeition?

°a'a'°^ 3 that that dietinctlan be ratained. 8o Cry m^a.°s 3Faxead that.

°a.°o°a 4 again, leas. ead that priar to coming

5 Do you believe you're qualified to m.°a.ne 5

6 deacrlbe the symptome of paranoid schizophrenla? °9'°s'oa 6 - no, not prnor t0 eomrng

m.amo q A. As a laypezson, yea, the °9i°a'° 9 ead it.

m.a.eo 8 description I gave ia what I fauvd in Webster'e O9tls"n 8 Q. The exhiblr book, Your Honor, would

mu ms 9 LSctionary. oua.v y you please hand that to the witneas? I'm

of.a.u 10
Q. Eut you dOO't believe that you have' 09'°°iz 1U rafeYran9 to what's nnaer tab 13, pa9e 45.

°-3•a 11 the training which would enable you to give an °9'6's 11 A. Okay.

°sI-° 12 opiniOn -- we11, etrike that. 12 Q. If you would ceview the f1[st

. m.a.a 33
At aome point, did you speek with omas.u 13 question, it etarta with I think and then your

mm.a 14 Mr. Pox about paranoid achizophrenle, a.<s.a 14 answer which eays --

°s.ooa 15
A. in e veuy brief tel¢phone call, I uensn 15 " THE COURT^ Pa9e egain]

°°'a•° 16 aa`t [ecall how many yeare ago now. ooas.e 16 MR. MOVL: Page 45. I think your

w^o.u 13 0. Waa it at or about 1995, o9n6.m 17 answer was. No. thoee weren't my woads. And

`9a's 1S A. Seven years wae On my mind, yes; o9°s"z 11 then you go on, If you would raview that for

°a'n.a 19 about eev n yeara ago, I[eceaveu a phane call °atl6is 19 e, I'd appraciate it.

os.aso 20 in the evaning with juat a brief queation and I O9d6i°z 2o T86 WITNBSS: Eaeically, in

n'a•° 21 gave hlm a brlef enswer and that wes the ead of 09^^ ° 11 onsaets of vLat I'm eaying thla movning.

e9.n.a 22 ur convezsatlon. °a'°°'s 22 0. You ea entially told him that

°°'°'ss 23 THR COURT: D. you zecall the 21 paranoid schlzaphrenie wea a eovm.unlcation

°a'°z`° 24 contonl of that conversation to the beat of your °9'f6"O 24 dieorder?

25 aDili[y, Pleasei 25 A. I broke it rnto two different

ltl^L YctOW9[CS c 9sa0CATaB •(93'!) ]93-]334 MaSA 10C9IWrCx 9 199otRA4Ca •{93]l l91-33]°
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tarms. I waen't sure if he wee asking me for

paranoid 6ehiaoDhtenia or echizophrenia and

paranoia. I thought he w a talking abcut two

dif£erent things, evidently, because I broke it

into two 2ifferant definitione.

Q. The dafinition that you geve for

schizophrenia?

A. A. I mentioned, the pereo¢ losing

reality and we Parallaled communrcatione going

an in claes, two parallel communucatione gaiag

Q. The definition for pexanoia?

A. Feeling pereecuted, which is

exactly what it saya here, yes.

0. So aomeone who ie feeling

pexsecuted who was having or eufteted from e

communlcation diaovder, J. than correct?

A. If you want to combine those, yee.

Q. I'm trying to u¢detatnnd wfsat

exactly is it tDat you told Mr. Pox.

A. I wish I could recall exactly vbat

I eaid 1n a phone convereation seven yeara ago,

but I have had many, many conversations arnce

then and many clienta.

Q. Well, s9 it aecurate to atate that

LOMA McNaaZCA e a99nCllTna ^ 193?1 391-]334

you told him, guote, it wae a communication

dieorder that e person would have difficulty

commvnicatin9 becauae of their lack of reality

Or they've loat ta¢ch vith reality?

A. Yes, that'a what I had said.

Q. Are you familiar with the D5H?

A. I am.

Q. And can you deecribe for the Court

what the OSM i9?

A. It'e a reYeaence hook that

p6yehelogists would use and it comes out about

every five yeer6, I aesume. r uaed the nGH-III

when I was in colle9e. And it belpe

particularly -- it helps the practitioner

determine exactly wnet category the pereon'e

problem would be cacegorized in, I Bueea. It•s

a reference book.

0. Z think you teferred to it in your

depoeition as the Bible oE cli¢icians, ie that

correcc9

A. Yes. it is, tight.

Q. If yau would turn to nhe back of

your depoeitiou, it'e marked Sheppard Exhibit 2,

the eover eaye .......

A. Am I lookiog for eometLing in thie

wnn®s tlcCL@ReK a la9CC3ATa9 a(93]) 391-33]4

m.aa a 25

easn.. 20

m.ao, i 23

22

w.sa.5 23

oa,se.s5 24

book?
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THE CODRT: Yes, at the back of

your deposition, ettached.

9. It's still under tab 13, bnt at the

tail end of it, the bottom right-hand corner, it

will eay exhibit and it says Sheppard 2. Do you

eee that?

A. Yes.

Q. If yo¢ woula turn the Page to

vhat'e marked at the bottom of page 13, it says

at the toy, pSM-IV claaelficatlon.

A. Yes.

0. In the aecond column, if you'd turn

down to -- I think it's Che fourth diaorder

liated. can you identify what that disom2er ae?

Will yau read that into the record, please?

A. If I'm looking at thevlght thing,

eommnnacation dlaordera.

Q. Caa yau read what the disordera are

that are liated under commuarcation dieovdere?

A. eome. Expr'eebive language. mixed

receptive language -- expressive languaqe vae

the first one.

Q. nisorder?

A. Yes, expresaive language disorder,

xc®A K'OPMCx 9 ABgGCIaTY$ - (931) sgl-3314
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mixed receptive expreseive language dlsorJer,

which is the mrxed communloatian I was referring

to. And I cannot read the next one.

THE COOAT: Could the next one be

phonolo9fcal, dieorder?

MR. MOOLe I actuelly have the

original.

THS COURT: oh, good.

THS wITN855: Okay. Do you want me

to read theae five?

Q. Yee, will you pleaee reaL nn the --

A. Ye9, expraSSiVe langnage dlanrder,

mlxed receptive expreseive language diuorder,

phonological dicorder, etutcering. cemmunacation

diaordar,

THH COVATa Actually, the laet one

ls commu¢ication dieorder NDS, which meane not

otherwise epecifiea, correct9

TRe WITNYSS: Yee, 1t's a genurel

category.

Q. Thoee are the only five

communication disorders listed under che OSN-ZV,

right?

Q.

Right, that's whet it says.

If you would turn to page 19 of

. Vot9P.l[ G AS9oC1AS[e •(939) 291-3331
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that tahle of centente. The Second cclumn, what

r9 the title in the seecnd column?

A Schizophrenia and othen psychotic

disordeza.

Q. Isn't it correct that the DSM

accually classifiec or actually diffezentietee

between coawunlcation disorders and

echizophrenia, ia that correct?

A. What Iwae referring tc wea a mrxed

receptive eapzeseive langvage disarder under

communicntion disorder and that is something

hhac you will find, I think. in schizaphrenia.

0. Would you point out to me where it

is in the D6H-IV?

A. I have to admit, I do not study the

OSN. I've never been a clinician and I've nevez

eaid chac x was a clinician. If you'ze trying

to eay [hat I was lncerrect, I will admit I was

rncot ect.

Q- You were incorrect becauae

schisophrenia is not, in fact, a communication

disorder, is that cerrect?

A. That's what I learned when I got my

Ph.D. and that was 27 years ago.

0. xa it stands today --

. 9c19n1¢L'rt a A99C[S3R9a . 1931) i91-313C

1'I5

A. AS it Stand3 in O$M-IV. I wouldn't

generally say it'e a communvcation disorder, but

certainly reaults in that. A peychologist would

not call zchizophrenia a nemmunication disorder.

It wvuld be a legal dfa9nnafa.

Q. What ara the eymptama of paranoid

acbizophrenia3

A. I honeetly do not kvaw.

Q . S. you don't know --

A. I don't kncw.

0. You don'c knnw whather ar not

dizorganiaed Speech, for example, fs a aymptom?

A. I was told that in college. They

may have been wrong. I don't know.

- ' MR. NILLB: I would like to object

to this line of questioning. I haven't objected

thus far, but there's no indication that Mr. Fox

asked any specific queetions with respect to

paranold echiaophrenia. The evidence eeeme to

be that ehe converaaclon 3asted posalbly a

minute.

We would aubmit, your Henor, that

any detailed diecueeaen of thio witneos'

knowledge of paraneid schizophrenia ie not

relevant.

9M®A Nv9IeCCa 9 AS9oCSASa9 + 1931) I91-333e

1]6

THE COURT: Well --

MR. MODL: contrary to what CL.

W113e says, the juriat specifically seid what is

paranoid schizophrenia ani andeed Nelen Jonee

then submittedan affidavit to the trial court

in which she indicated that she had reviewed Or.

6mallden's LeatimcnY and that the iaformetion

sAe hed given to zuror Fox was entirely

conafatent with the teatimony of llr. JeffZey

Smalldon.

And Sf you give me some leeway,

she'll agree that she gave an averslmplifled

definltion, if it wai even close to being

correct.

TRS C0OR2: Pleaee remrnd me to

wben thac affidavit wae given to the trial

Court.

MR. MOVL: It wa6 submitted a6 part

ef the etate'c memozandum in opposition to a

mocion for aew trial. It leoka like it's 158 --

page 159 of the record.

SNB CODRT: 'ehmk you.

MR. WILLE: May I reepond just

hriefly, Your Honor?

THE COURT: Of couree.

ab.R'a YcCUFiRCR a 1690clATZS ^(931) 351-S13S

177

MR. wILLB: It'e our poaition, Your

Honor, that that may well be 60, thet that

affidavit was issued; however, unless he

establiahes tk:at thla witnesa actually told thie

information to Mr. Pox, therefore, unlea3 he

eetablielses that, then Mr. Pox didn't know that

Informecion; and, cherefore, whether or nec else

told him -- whether or not she told hfm

aomeehingwas conalstent or ancovsiscent wich

the trial teetimony ie irrelevant.

TXR coORT: well, it may depend

upon whether the trial Court in overruling the

motion for a new trfal relied in any way upon

the witness' affidavit.

How, if the state is not zelying

upon the eoncluiion of the trial judge that a

new trral wa9 not mefited as a basis for

pxaclusiov of that argument here in this habeas

proceeding, then I might agree that -- I

certainly would agree that the affidavit Chat

c.... ..... nvation ebout the affidavit aa

rvrelevant, but I don't know what your position

ie.

5

6

7

9

9

MA. WILLe: One other thinp, Your

Nanor, 2'll address that momenterily, even so,

. akCOasReR a A99CG3AT39 •(939) 991-35I1
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if that were the caee, i9 a trial judge still is

baezng his decision on whether something --

whether something that was told a juror, even if

he wae baeing it an en asseeement of mhether it

was consistent or rneonsistent with the trial

teetimony, the[e atill has to he a foundation as

to what was actually told that juror.

It anything else is Screlevant

because the juror could not possibly have

coneidered anythiog elee in reachin9 hia

deliberations and the evidence seems to indieate

thie ju or did not Calk to the other jurora;

aeide from that, if Mr. Pox was told eomething,

Eoz example, HIr. voul asked the question does

achieophreniathiu fit within the category of

that'e listed in the LSM and thia witaesa said

no and waa mistaken, if he did not ask that

queation, Y. Pox wouldn't have known that and

therefore it eouldn't have possibly affected his

deliberations.

THE COVRT: Eut it still strikes me

that the witneea' oommun3cation may have been

relavant to thie proceedieg in two xaye yiret,

whatever she said to Y. Pox and the extent to

which that wae communlcated to other jurora

NmnY YeC. a A9%CLYa6 - 193)1 191-3334

1'19

and/or influenced his state of mind; and,

secondly of all, the extent to which the trial

judge accepted her affidavit as expemu testimony

may have an impace; and, eccnrfllncly, the motion

or the objection L. overruled.

MR. WIxcE: Thank you, Your Honor.

NR. MOOL: I have to apologize.

Can I have the couzt reporter read the last

question?

IThereupan, the fellowing portion

of the record the read by the court reporter:

•pueatien: You don'c know wLether or not

disorganised speech, for example, 1e a

9ymp[am9•1

4. You don't know whether or not

people that suffer from paranoid schizophrenia

hae, ae one of their eymptome, disorganieed

speech characteristics, is that correcti

A. Dnlese I would actually deal with a

client, na.

0. As a general rule, you don't know

vhether that's a symptom, isn't that conzect?

A. You'te right.

0. If you would turn to whet^e page

]8] in the hard copy that I gave you, which is

. SbI.ONQR a A99CCrAS[9 t I9391 991-3]]4

ns,av.w 12

vv.va,w il

v.vs. s 12

sv.m- rz 18
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aleo merked ae Shepperd exbibit 3 to youz

deposition, will you just review the paragraph

under section 295.30 to Yourself briefly?

A. okay.

Q. You will egzee with me Lhat

paraooid aClslaOphrenia aa a very Comple% mental

illnasa?

A. Of course.

0. And you will agree that you gave an

overeimpltfied definition3

A. Every bit of that, yee, Very

overs3mpkified. I didn't underetend Rbe purpoee

of the question that he asked me.

0. You'11 agree that your definition

could be misleading, correct?

A. I cannot agrae that it would be

misleadiog.

Q. I'd ask you to refer to page 54 of

yovr depasition.

0.

2'm sozry. Nhat general numEeal

5<, that's under 13.

TH8 COVAT: 9ti11 tab 13.

THE WITNESS: Yeah. 56?

TXE COgRT: S.C. maam.

Dldn't Iask you the queation, if

IgNLL NcCCaIIIQ a Aa6C<rATa9 ^ l93]) i91-3311
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you refe[ down to the middle. Now, given that

you didn't tell him any of Lhat informatien that

you explained to him thet achSZnplsren3a iv

quote, unquote, e communication diauraer, witl

you agree with me that the evereimplified

definition that you gave to Btephen Pox could be

mreleadingl And I aeked you that quea[ionp

A. Well, I had no Ldoa wTat he yould

do alth that anformation, sza.

Q.

A.

Did I ask that questioni

I don't know why he aeked St. so

it would be misleading in what direction, i do

not know.

0.

4.

it could be?

Did I esk you that guestion?

evidently, you did, I.E.

Did you giVe the anewer. I guece

A. Yea. I will agree, I gueae a. could

be depending on the reaacn he esked and I don't

know how he's going to apply the informat3on.

Q. Will you agree with me thet to

characterize paranold achizophrenie ee a

cemmunicatione dieozdar could be mieleading if,

zn fact, the definition of eymptoms assocsated

with paranoid schizophreain de not ordinarily

.NetnIWICR a 38gCCIARa3 - (9])) 391-33h
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1

2

3

include diaorganizea speech?

A. I did not realize that I was

definingparaneid schi¢ophrenia.

0. 1 will ask the question again.

Wi11 You agree with me to eharactezlze paranoid

achizophrenia as a communication disorder could

be mieleading given the fact the eymptoms with

pazaneid ecRizophrania genezally da not include

dfeorganized speech?

A. I'm not sure bov to answer that,

4

5

frankly.

TA8 COORT: I think that may be

Snconzlstant with the DSY-IV as well.

MA. MOUL: That'6 rigllt.

- THE NITP855: I've never ned a

D5M-IV. The last one I had was a DSM-II.

0.

depoaition

I r9fer You L. page 60 of yaur

A. Uh-huh.

0. If you will review tbe second

gpeation -- excuee me -- the firat £u31 question

ana ynur anawer.

A Yes, I agreea witla that.

U. So You agree with the statement

]0t@A.wcCONaLCR a A890CSATEB ' 193?) a91-3334
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A. If, in fact. paranuid achizophrenia

wae conaidered etrictly a commnn-catian¢

aiaorder, it could be misleadin9, yae, I agree.

Q. I'm not eure I underatood tha

anewer, but if yau -- you will agree that to

oharacterize pareneid ¢chizophzenia a¢ a

communication dieazLer cauld be mzsleading, if,

rn fact, the definitlen of or eympteme

aeeocietea with pareneid echizophreaia generally

do not lnclude dlzorgenized speech, corrocrt

A. I a6sum2 an. I am 6orry. I'm

haviag trouble becau¢e I was never rea13y asked

RRie in-depth que¢tion. W. hat a 60-aecand

convez¢ation. And whet I gave him, you can find

in Hebster'e Dictianary.

0. You believe Webster's Dictionary

states that paranaid schizophrenia is a

eommunfeation dieozdez?

A. I looked it up thfe morning and I

fannd paranoid and achizopbrenia.

0. And the two together?

A. And I never determined in my miud

that the [wc went together.

9. Did you determine that

schizophrenie wus a eubtype of schSxopRZenia^

0

. aeeom2c6 t A99oCIATEB •(e11) t91-)39a
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A. of ronree.

Q. What are the other types?

A. Aew would I know? I've never been

a clinician. I don't memoriae the DSM. I've

never had a noed tn. I'm an orsanization

apecialiat. I'va never been aaked to diagnase

it.

Q. If we look at Webstez's Dictionary,

you believe the phraee, quote-unquote, paranoid

echizophrenia will state it's a communicatian¢

disorder likely to --

A. Thefe's many thinge that it atatea

6eaanoiabesidee. It daesn't give You

schizephlenia. it gives you paranaia and

echizophrenia. And that's the way I perceived

ic when he cal3ed me.

Q. If you would again refer to the

DSM, apecifically page 287, eeceion 295.30.

A.

Q.

Oh-huh.

Nould You read the fizet ¢entence

of 295.30 into the record, please?

A. The eaenncial eoacnze of ehe

paranoid type of schizophzenia is the pre¢ence

of prominent delusiOns or auditory

hallucinations in the context of a relative

pre¢ervation of cognitive functioning and

affect.

185

TY.E CUURT: TO preserve context,

the court will read the second eontence.

9ympteme characteristic of the disorganized and

catatonic typea, paren e.g., LieorganizeL

speech, flat or lneppropriate affect, catatonic

or diaorganited Lahevior, close paren, ata not

praminent, period.

0. Did you net advise BLephen yox on

the phone call that oeraone auffering frem

paranoid sch4zophrenla tend to have a

preoccupation with one or more delusions or

presenc with auditory Rallucinations, couect?

A. Mo, I did not say those worLs,

you're right.

Q. If would you read down to the

aentence that eeys --

Q.

What paget

367, ai¢organirea teatnrae.

A. What sentence?

Q. it'e about the middle of the

paragraph ia DSM page 289, it atarta wi@h

aseociated featuresi would You read that aut

loud, plees¢]
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r°,evs° 1 A. Associated features .tinclude a°.eo.o 1 information chet you gave Jvzoz Fax actually

m,mrs 2 anxiety, anger, almfnass end argumevGatlvenesa.
vmm,a y included Cfie sce[ement GM1at penple viGh peranaid

a° ms t th t did t :°J schizophrenia actually auffer f[em dimrnrshedr 3 Q. Am I correc a you no

t°.°°sf 4 edvzsa Mr. Fox that featurea eaaocyated wfGh 4 cognitive abili[y: is tTat wha[ yeu 3ust

m.°e.m 5 paranoid echtzophrenaa included anxiety, angez +°.iuss 5 t estified to]

:°r°s.°° 6 aloUfneee and ergvmenteGiveneee9 eunnsa 6 A. I don't think diminished. Impaired

7 A. Cezzecc.
mnmss y poeaibly or impacved communication problems.

m °saf If ld f t ll :e.ann: g U. Impaired cognitive funetioning,. S you wou re er -- ae ua y,0.

m.°esa g it'a the third nentence, iR saya: Delusiona ar zv'1z'°3 9 that's what yau're trying to eay?

Aeenz 10 typically persecutoay or grandiose? z°'^l'°s lg A. Okay.

e 11 A. Are typioally persecutory or s°1^'S lt 0. Is that coz_ectt

mr°..v 12 grandioaa or hocb, but delusions wlch other t°.rl.°• 13 A. I will agree vith you.

am°°.° 13 themee mey aleo occur. 1°'1^'^ 13 Q. Yeur statement geve the zmpreasion

v.e°.: 1A Q. So this states that there are 16 chat people that suffer from paranoid

1° 15 Cypicelly delusions with people that suffer 15 echizoHhzenia have impai[ed cogaitlve affect and

° 16 paranoid schizophrenza, cerrent]
w.vvm 16 functioning, co[reot?

19 A. Well, I mentioned, yes, feelinga of 19 A. I think in ecme caeee, yeah.

i m.°z. ° 11 Q- If you could continue down aboue1B pereecut on, yes-

19 THS COVR'[: And I den't think it's
a°.z 19 thr'ee-quarGere af Che may in GLe middle, there's

20 c orrect to d[aw the inference that yeur guestinn ]]'°a 20 eentence that etezts the pezeecutory --

vo.ee.°f 21 implies. She inference I would draw from that r0-n-] 21 A. Wheze am I looking, please? Oh,

sa°e e aY sentence, if there are delusions, they are i0-'4- ° 32 yoe.

' °°'s' ° 23 Could you read that?Qm.°s. r y3 typlcally HereaevGazial, not that there aze .

m.°n e 34 delu[:zonn thet are persecutorial from that A. PeveecuGOry themes may predispo e

m.ef.a 95 entenca 2 the pe[son Lo auicide behavior and the.

YM®. Ya[OPNECF F aB60CL1Ra a 19]]1 ]91-]]]1
tlOMU. C°CORRIT. G 1B9CCLtTHB 1 (93]) 991-3334
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. immsa 1 Q, You didn't advise Stephen Fox that i0'ui96 1 ombination of pereecutory and grandiose

mmnn 2 pereone eufferSng from paranoid schizophrenia 1°i0°-ss 2 delue:aons with anger may pzedispo e the peraon

m'°s']z 3 shall show little to no impairment in cognitive °0'0°- 3 ta vielence.

ea, you . ' '

]e.m.rs 5 A. Wall, the cognitive ahilitiea, 10.n.09 5 petsone who eoffez fram paranoid nehizoph[avln,

:m°mas 6 zight: and communication le a cognitive ability. 1°iL°'rP 6 quote, mey be -- may be pvediepoeed to violence.

imw,sz q Q. Communiceclona - - in your opinion, ne.re.zs 7 did you?

m.ms° 0 communicetion ie a cognitive ability? zO'°i11 S A. Never.

vm°un 9 A. Yea, you have to be cegnizanG 9 O. And you didn't adviee Juror Pox

rmn].z 10 befaze you can communlcate. °°'°°'n 11 that Hereons who suffer from paranoid

mmr,° 11 0. CogniCive abilityi
t°n°.s 13 nchizophrenze may be pradlsposed Go suicidal

t°.au ° 11 A. Same thing. 3lental abiliny. 1°e°' ° 32 behavioz?

mra°rv 13 Q. You disagree with the DSC that r01"" 13 A. No, I did nat.

111ms 14 people that suffer frem pazanoid echlzophrenia °°'m'z 14 NA. NODL: If I may app[oach, You[

mdm+e 15 generally maintain a, quote, relative 16- 15 Honor- Judge, I'm 901n9 to hand her what ie --

a°aea 16 pzeaervatien of cegn!tlve funetionEng? 10m.s 16 I think the eCate will etipulete thie ie the

m.m.s 19 A. You asked me if I agree with that? 11 trial testimony of Dr. Jeffrey Smalldon.

:mmae 38 Q. Do you disagree with thac7
s°mm 11 TAe COURT: All right.

mmm 19 A. I don't dieagree that. It's a 60'Oi6 19 MRI MOULr 8o the recorxd is cleaz,

mao.e y0 very, very complex -- '°'°" 20 the state does agree that that is the tr1a1

s°-m.°] 21 0. De you -- finlah your anewer. 'Oiu'° 21 teetimony of Dr. Jeffrey Smalldan, noziect?

tmim]s 22 A. It'e a very, vet'y comp3eX disorder.
]°'zz"a 22 MA. WILLB: Opon Lhe repreeentation

:nn°.35 23 Theve are many eymptome. 10'°1-3 23 of oouneal, yee.

:°.:n.s 34 Q. You believe the statement that zOiO'° 26 p. You don't recali ever reviewing

ammae 25 you -- I think if I undezetcod you that the
z°rv.v 25 that Granserlpt, de you?

]1o]®)tC09ffiCR a 3aenClaTBB ^(931) 291-]J3a . OeCEPJGC6 9 A9anC]Afs9 e(937) g91-33]{
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auir)+°e 1 A. I hOneetly can't reeell that L aia. a°'as'°a 1 THR COURT: In there a queeLionr

ron.ia 2 Q, That's becavsa you didn't revusw lu.as'n 2 Mz. Moul?

aass'aa 3 irt, Sa that eorract? aaas"a 3 p. oidn't z ask the question:

3mv.u 4 A. I honestly don't remembez. w.as.se 4 fact -- I just want to make sure it'e clear. I

aom.w 5 G. Have you ever revrewed a trial 1°.u.sv 5 asked it a number of times, I believe. BuC as

ae.a.n 6 rsnscript in your entire life? a°.rsrsa 6 you si[ here today, it's your testimony that you

vo.a> a 7 A. If I did, it would have been this ? did not review the trial teetimony of Ov.

a 8 ne, otherwiee, I have not. a°nsrss 8 Jeffrey Smalldon, correct? '

ic.114os 9 Q. I refer you to page 62 nf your m.as.on 9 A. Bvidently, yee, that's c ee¢.

amu.s l0 depeaition. ao'a°'a lo Q. And then you give the answer. 'I

leae_e il A. Okey. a0^s's 3L dOn•t recall rhaC, no. Correct?

a°aa,> 12 0. Oid I ae4 you rhe gueetiOn: Have a°us•s 13 A. Tha['s what it eays.

to.ia.o 13 you ever reviewed a transcript of a trial cOurt le'1° s 13 Q. And then the next question wae.

so.aa.° 14 9[oCeeding? lene.e 14 'you don't zeeall that because you didn't do it,

ia.ib ° 15 TH5 COVRT: Line eeven, ma am. roasio 15 rrenti'

3o.la'] 16 TH8 WITNESS: The question again r s 16 A. And I said: 'COrrect.'

a°.aa.a 11 you're asking me is to repeat what -- if I ever aoua's 19 THE COURT: Where are we? Where

ona'9 18 eceived a tranec¢ipt of s trial caurt ao°a" 18 re you reading from?

ao•aa. s 19 proceedinv. ao'a`' ° 19 MR. MOUL: Efght rhrough 15.

1°.La..lf 20 THE COVRT: REylewed i6 the word. a°'rs'i 31 TEE COURT: WhaC page?

gl THE WITNESS: Reviewed. JusL my a°ns.n 31

^

HR. HOUL: 63.

vom. s 22 Own vhen we were done. ^ I a°'i"'s 2d p. So I undezetand, is it your

.c..a.s q3 _ Q. Prloz Lo reeeiving or reviewi¢g -- a°as'o 33 testimony today that you efmply don't recall

1 °414.° 14 I Lh1nk you•ze ie£eirinv co your aepoereion s°-a`-° 34 whetber yov reeeaved ehe transczipt?

ao.u, 0 25 tranecrlp[? r°ns' S 25 A. If You --

ItllTL N°COFYICA i A880[L1425 a(931) ]93-33]q NIIO MCCWffiR i lS9CC31T89 ^ l93]) ]93-3331
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r0 1a 51 r°.aa.3a 1 TH8 CBURT: Aaked and answezed, Mr.. ,. 1 A. yes, I am.

ami°a] 2 Q. Other than your depoeition '°'°a 2 Loul. She's anawered the 4uestion saveral

r°na_m 3 traneczipt, have you ever revlewed a transcript °°n6•a° 3 times. The Court finds ber ena:wer ia ConalaCenC

vevaa,56 4 Of a irial court precee6ing? q with her depoeiLLOn teatimony.

a°.u sa 5 A. No, not thet i zecall. I wOUld not anasss 5 Q. Well, rsn't -- in the zeview of a

m ss 0 a°.ae n 6 ranscript sOmething that's ordinary and. , , 6 have hed occaeiOn to.

a°.as.m 7 p. It's nOL that you haven't; you just
3c.vum 7 us_emary Sn your line of workY

4^11 9 don't recall, you, L. fact, didn't review it, ' a B A. Review of a Cnurt tnanscript? No.

lons.v 9 orreet? 3e.1m> g it's not cuetCmary zn my line of work.

aans.e 30 A. Revlev this particular one. o°oaa'° 10 Q. YOU don't believe it'e aomething

m.u,ao 11 Q. Of Or. Bmalldon, correCL? s°.n•° 11 that la so unueual that you would recall

13 A. I can't recall that I read all of lo°v a 12 reviewing 100 pagea' wortls of tiial court

3n.as.a 13 thie. I can't honeaely say that I did. If I con-° 13 tranacript?

m.as.v 14 ea given thet and you told me to read it, I did s0'aa's 14 A. ânuaval --

aPas.9 15 at the time. I juat dOa't recall. a°'ra'0 15 THH CoURT: The point ia, 9inOe

vo as a 995 di aa° a 36 it's not customary in your work, isn't it likely. . 16 Q. In 1 , d you review that?

a°.as,s 1V A. I d0 not remember. lo-'°'° 17 [hat if you had reviewed --

ao.as. a aoa)' ` iB THE WITNR35: If I had been given18 Q. I refer you Co R.C. 63 of your

am3mn 19 depoeitian, starting at line eigbt, down to line r0'O'n 19 it, yeah, I ahould have remembered it.

s°.as.n 30 15. 10'17'30 20 RHB COURT; Eight.

m,ls.s 21 A. Well, we re going Over the seme
mm,a 31 Q. So in 1995, would you bava any

IDaun 2f Ching. a°.ls.n y3 basie to conclude Chat the explanation you gave

3o.ss.r 13 THE COURT; There'a no question ao'1B'6 23 Mr. Pox wae Consiatent with the trial [eetimony

mus.a 24 rigbt now, ma am.
ac.u.o 2q ° I. Teffrey Sma113on?

m.as.a 35 THS W24NSS3: yeah.
ae.n.l 25 A. I would aeaume it vould be

WIDii 1kCOP1QQ. 4 A89GCSLTPB ^(931) 151-33]q ®6Y 90(Y1IRQCA a AB9R'[LTid ' (933) 291-33M
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conevstent, yeah, but very, very minimal.

Q. What is that aseamption based on.

A. I don't understand.

0. you ateuma that it wonld ba

eonaretent4

A. well, if he studied paychologyaa I

did, I assume we'd he reasonably in the same

ballpark with what we were saying.

Q okay.

I don't think I eaid anything that

would ga agaivut wha[ he had -- whet he would

agree to.

0. You're not aeauming that because

you reviewed the tranecript: juet essuming that

generally, you believe your profeasional opinion

is probably consistent with another

pzofesevonall

A. I would hope.

0. But, again, rhat asaumption ia not

beeed on [he rev0ew af Jeffrey Smalldon's

transcript?

A. Correct,

0. So in 1995, you did not have an

opinion as ta whether or ao[ the definition you

gave Juror Pox cantzadicted the testimony of

wasP neCMW6G[ & AB6o[tlTP3 ' (937) 291-3334
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Jeffrey Smalldan, correct?

A. Since I didn't know why Re was

calling, I don't know what a clinicien might

have said, yeah. x'm eure that w6at I said

waan't unconeietent with what he wae told, but

you have to understand, in ween't -- I didn't

know the reason he called me,

Q. What?

A. I didn't know the reason he called,

Q. Dld you have e baeie to coualude

the statemente that you gave to Juror eox were

eonareteut with Che atatemeate bhat Jeffrey --

A. A generel description, I think,

would have bees coneietent.

O. What is the baais for y r--

THR CoDRT: Asked and answered, Mr.

Moul, Asked and answered.

0. Maw cun e pereon conclude that a

atatement they made was conslstent with e

s[atement that another person made if they don't

know what che ather person'a statemenrt wae?

A. Because of Lhe terms. Example,

aomebody aaye ite aummer and you sey it'a going

to be warm in the eummer. Yeu assume the Vezson

ia going to be -- Lhe other pezaon le warm Sn

10W MeN101rCR 9 396OCIATY9 ^ (Y39) ]a1-3394
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v

8

9

lo

11

12

13

1a

15

16

17

18

19

20

21
i0,n. 0 22

-v .e 23

2y

]5

tlia summex,
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I did not get in an in-depth

nnnversa[ion when he called me. It wea a

eurpniae call in the evening out of the blue.

I liadn't heard from Tim far Years. I did nat

Rnow wby ha ca33ed, I didn't want to know. I

waa conceaned for him oz his family. I Lried te

Reep it ae genezal as i could,

Q. Hy question is. How can a peraon

know whether or not che scatement they mede is

consistent with the statement that another

person made if they don't know what the ether

pezeon'e statemenu was?

A. we11, if you're in the aeme field,

I wovld asaume you voold, just like your legal

fiald.

Q

A,

4.

Are you in the field of --

Not a clinician, oo.

Yon're not in the field of clinical

psychology?

A. Right.

0. Do yon believe that -- eo you'te

not in the same field as Br. deffrey Smalldon?

A. t have never 6ald that I va6,

9e1-333tNolv, CCNq6CT, e aa80CtlSBe - (931)
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0. S. if a peraon ian't in the came

field as another Ger6on, how can -- if pezson A

van't in pereon B's field of expertise, hcw ean

person A conclude that person B'e opinion oc

etatement on a eubjeot ha coneietent with the

etatement and deecriptien ou the eame eubject

given by pereoa A?

THE CBVRT: That's way too general

Co have any relevance. Nr. Mnu1,

MR. MOVL: YOur Monor, how could

THE CoURTe She•e anawered youm

epecific queetion related to her reasou for

giving the answez ahe did about tlve consistency.

Asking queetione about how e pereon in general

can 91,0 an opinion that vs her opinion is

consietent with somebody else's opinion is way

tao general to have any relevance to this

proceeding.

0. Ia 1995, you did not know hev Dr,

Smalldon deacribed the aymptoms of paranoid

achixo8hzenia, did you?

A. I didn't even know there was a

doctor like that when Steve called me.

0. But after Steve called you at any

@aMia MoCO^Q a A6BGC3A3'66 - (939) i91-3311
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point in 1995, you wene not aware of how llr.

Smalldon described the eymptoms of paranoid

ecRixophrenia, were youi

A. No, I did noe read that. I didn't

specifically -- I mean, it's 112 pages.

MR. MOVL: I have nothing further.

THE COURT: Thank you. Croee.

MR. WILLE: Just very briefly. Your

CROEB-ERAMINATION

HY NR. wILL3:

Q. nr. .lonea, I know you've bean aaked

thin queetian many times, but ayain, could you

just tell us hov long the host you can recall

now this conversation lasted with Mr. Po3:?

A. Nat more then two minutes.

p. And, agaln. Mr. Foc didn't say

anything at all about why he vas a6king these

questions?

A. Abeolutely none, noY did I aek.

Q. He didn't ask any datailed

ques[ione aboun --

A. No.

0. -- about paranoid schizophrenia?

A. Not at all, correct.

Y@Up MeCOWRC[ a ABHCCL129 1 (937) 291-3334

Q. He did not indicate in avy way to

299

yov what other information you may have had on

ihe aubjeot?

A. Alght.

Q. La[ me aak you [hle, Ur. Jones, hed

Hr. Fox said to you, well, I heard that paranoid

nchieaphrenice have delusaone, what would you

have said?

A.

posefbility

O.

peraecuted,

9 I vould hava said it's a

If he said, can they feel

what would yau have said?

Well, they have feelings of

Beraecution, yee.

Q. Nav, Dr. Jonea, do you recall

speaking with Mr. Aana?

A. Ranr?

TllC COORT: R-A-N-R.

q. were you aware at the time thec

this conversation came to light that Mr.

Sheppard was representedby counsel?

A. Not at all.

Q. Do you recall giving an affidavit

co Mn. Slaeypard'e counsel?

A. That name doeen't ring a bell with

Wl®. Yct9e6CL a a90eCIATa9 '(9l)) 991-J334

va.3svz 3

mnc, e 25

200

me at all. I think Mn. Moul is the only one I

vorkad wath.

MR. WILLB: If I may have a moment,

Vour HOTnr

Q

affidavit on August 29th, 1995 and it was

witnessed by Mr. Robert Fanz?

A. woold that have been in percon

TEE COVRT: Of cauree.

uo you recall, Or. Jonee, givin9 an

0.

recall.

A. I don't recall. I jnet dan

0. Hed yau been nsked any questions by

Mr. Ranr with reepect to what you told Mr. Pox,

would you have tald him truthfully?

A. We11. I don't know why I wouldn't.

0. If Mx. Rane had aeked you questione

vith respect to the definition appecently of

paranoid schizophrenia, much of the same

queetions that Mr. Noul asked you today, would

you bave answered him to the beat of your

abllity, to the best you could?

A. T. the beat of my ability.

0. If he had shown you the OSM at the

a1oR®. Netpm2Q a ABBo[fASa9 - (939) 391-333{
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time end gone througT, you would have attempted

to explain, much as you have explained here to

us, wbat it meane?

MR. MOOL: Objectlon. mhis whale

line ca11s for epeculation.

TAE COOAT: SY9tained.

MR. NILLE: Ono mOre mament, Your

Honor. Z seem to have loat my place. I have

notbine furtber, Your Ronor.

THB COURT: Mr. Moul?

MR. NOUL: N. redireet.

THE COQRT: ât. Jonee, yau're going

to be excuaed. I feel called upon, since I

won't be writing on thie for a while, to offer

aome ex83anation.

It seema in meny ways unfair that a

person who just did a pood deed by anewering a

question fram a friend, eort of like Sf you were

walking down the etreet and Ueama Bin Ladin

safd, where is the World Trade Center, I don't

know, you're probably e vaeitar in town, it'¢

probably aven there. S. I vant you to

underetand what Mr. Moul haa done is pezfeetly

appropriate because what Juror pex did waa

completely inaPpropriate and very. very bed

9®80 a3cCOw43Ot a A6SMSA'i'A3 ' I937) 991-9394
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so'°e'so 1 bueinees for a luror to be aaking queetione

m.ae.n 2 during the cauzae of deliberations. And he waa

lanmu 1 of course, ordered not to do that. He didn't

m.m.ss 4 tell you why he was calling.

se 5 TNE WITNESS: That wuuld have ended

6 iE right then.

•o..a.zv I SNE GOUAT: On behalf of the

. iouz,n S syetem, I npologiee for the incenvenrence that

voaerss 9 you have been put through. W. thank you for

1o.vc.f 10 testifying repeatedly nnd under eircumetances

za'zmz 11 vhere Mr. Moul wae perfectly required to he

voua s 12 rather aggresaive in his queetianing. You're

13 xcvead, ma em, I think we ze ready for your

s^^% 9 14 naxt witneas. .

ID.xvu 15 S. PHRRY: Adele STank.

ad'^9•I 16 THE COUFTI Off the recard.

19 ITbereuPOn, an off-the-reeord

1S diaeuasion was held.i

19 H.I.ASHAM%

20 of lawful age, Witness herein, having be¢n firat

21 duly cautloned and sworn, wee e:am>ned and said

vo.uo v 22 e followee

aaa^ao. a 23 THE COURT: Will yon atate your

vo.za.vz 24 full name and spell your last name for the

^om• 3s ecordt

9aza.^" aetOMRtR 6 ASSECIAT56 1 19371 291--333f
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'm<I•hcn: i•14 4+1-051; • Tcl,:..•po o14 45t-135;
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nmnc1 L. D:rN14. vlr.D.
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DECLARATION OF JEFFREY L. SMALLDON, Ph.D.

STATE OF OHIO
COUNTY OF FRANKLIN:

1. I am a psychologist licensed to practice in the State of Ohio. I am currently
in private practice, specializing in clinical and forensic consultation. My practice is
located at 5151 Reed Road, Columbus, Ohio, 43220. Since obtaining my Ph.D. from
The Ohio State University in 1989, I have conducted thousands of evaluations, many
of them in forensic contexts.

2. f testified as the defense psychological expert at the penalty phase of Bobby
Sheppard's capital trial in 1995 in the Hamilton County Common Pleas Court. In
preparation for mytestimony I conducted seven clinical interviews with Mr. Sheppard;
administered an extensive battery of psychological and neuropsychological
tests/assessment- procedures; reviewed the defendant's educational and medical
records; interviewed various family members; reviewed records pertaining to the
extensive history of psychiatric illness/treatment among his relatives; and reviewed
an assortment of documents pertaining to the crime with which he was charged,
including his own statements and a videotape that was made at the time of the
instant offense.

3. Based on my interviews, testing, records review, and interviews with family
members, I diagnosed Mr. Sheppard as suffering from Paranoid Schizophrenia, a sub-
type of schizophrenia as described in the Diagnostic and Statistical Manual-IV (DSM-
{V) that is published by the American Psychiatric Association.

4. I am aware that during the penalty phase of Mr. Sheppard's trial, one of the
jurors spoke with a psychologist who was an acquaintance of his and asked her about
Paranoid Schizophrenia. I have recently had the opportunity to read the transcript of
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the in-chambers hearing with this juror, whose name is Stephen Fox, where he
recounted his conversation with the psychologist in question. I have also read the
two affidavits that were submitted by the psychologist, whose name is Helen Jones,
as well as the entire transcript of my own testimony at the penalty phase of Mr.
Sheppard's trial.

5. According to the transcript of the in-chambers hearing, juror Fox said that
he asked Ms. Jones for a real "boiled down" definition of Paranoid Schizophrenia and
she told him that people with that diagnosis "realty are not in touch with reality."
According to Ms. Jones' affidavit- she does not apparently have her doctorate since
there are no specific credentials listed after her name - this "boiled down" definition
of Paranoid Schizophrenia was in no way inconsistent with my testimony at Mr.
Sheppard's trial.

6. As the professional who actually gave that testimony, I must respectfully
disagree. The boiled down definition that she gave to juror Fox grossly distorts both
the clinical picture of Paranoid Schizophrenia and what 1 had to say about the disorder

during my testimony.

7. Paranoid Schizophrenia is, as noted above, one sub-type of schizophrenia.
It differs from the other sub-types in a very important respect. Those individuals who
suffer from it do no , as the DSM-IV clearly points out, usually exhibit disorganized
speech or behavior. It is frequently the casa that they. can appear quite "normal" to
the people around them; at least for. relatively short.periods of time, and that their,
behavior does not in any obvious way call attention to them as "psychotic" (which,
in fact, they are) or even "mentally ill."

8. Unlike people who are diagnosed with other sub-types of schizophrenia,
sufferers of Paranoid Schizophrenia - like Mr.. Sheppard - do not typically walk
around talking to themselves or engaging in obviously odd or disorganized-looking
behavior. The very serious distortions for Mr. Sheppard were in his thinking and•his
ways of perceiving things, n2i in his outward behavior.' Again, Ms. Jones' "boiled
down" description of Paranoid Schizophrenia was, in my opinion, a grossly distorted
- because so dramatically oversimplified - way of characterizing the expected
clinical presentation of someone diagnosed with that disorder.

9. Telling juror Fox that someone with Paranoid Schizophrenia is "not really in
touch with reality" was erroneous and very misleading because it played into the
popular stereotype - accepted as "true" by many laypeople - that individuals
diagnosed with schizophrenia act in a very disorganized and outwardly bizarre
manner. Since the Bobby Sheppard that this juror saw on the crime scene videotape
was not ja anv o vio s way "out of touch with reality," juror Fox could reasonably
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have inferred from his working definition of Paranoid Schizophrenia that the defendant
was not really- mentally ill.

10. The fundamental error in Ms. Jones' oversimplified definition was in her
failure to distinguish between what someone with Paranoid Schizophrenia might look
lik^, and the grossly distorted, delusional thinking that is likely to dominate his/her
inner world. The quality of Mr. Sheppard's inner world is not something that juror
Fox could have inferred from the few minutes of action captured on the crime scene
videotape. -

11. It is, therefore, my professional opinion that the "boiled down" definition
of Paranoid Schizophrenia that was given to juror Fox was an inaccurate, grossly
misleading definition, and that it was very seriously at odds with the more detailed,
far more nuanced description of Paranoid Schizophrenia that I attempted to convey
to the jury during my testimony at the penalty phase of Mr. Sheppard's trial.

Pursuant to 28 U.S.C. Section 1746, I declare under penalty of perjury
that the foregoing is true and correct. Executed on this /S day ofQ^ ,

2000.

Notary Public

EDNA C. CHANDLER
f!OTA0.Y PUBLIC. STATE OF OHIO

t.:Y C:C6SInI.iSION EnPlSES

Printed Name

My commission expires:

April 29. 2000
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IN TNE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT DP ONIO

WESTERN DIVISION AT DAYTON

BOBBY T. SNEPFARD,

Petltloner,

NARGARBT BAGLEY,

Caee 4C-1-00-499

Reapondant.

EVIDENTTIARY NEARING Lefote Un1te6 tataa^

Maglatrate Judge Michael R. Mer, antted St{Atic; w

â latrlct Court, 200 Neet 6econd Street, Courtroom 43,

on Thuraday, June 5, 2003, cammenCing at 1:30 o'cloc2

oN BENALP OP TNB PETITI0346R:

GSOPFREY J. MOOL, Eag.
MuCray, Murphy, Moul 4 Bee11
326 South High St., Su1te 40D
Columbue, OH 43215

TINOTRY R. PAYNE, Eag,
Aaeletant Etate Public DBfander
Offlee ef the Ohio Pub11e Defender
0 Eaet Long St., llth Fioo[
Columbus, OH 43215

ON BEHALF oP TNE RESPONDENT:

CHARLEB VILLB, Eag.
Attorney General's Off1eB,

Capital Crlme Reetton
30 eeat Broaa St., 23rd Ftoor
Columbua, DH 43315

8

9

10

1

12

1

13

6

17

B

9

D

31

22

23

24

Menna McCOrnick 6 Acaoc. 939/291-1334

INDEX TO EyANINATION

NITHE BE:

Dr. SeFfxey Smalldon

Direct Croa6 RB6Lr Aeer
4

MoulMr 3 37.

Nr. Wlllu 27 39 6

]

Court
6n. Nn.

INDE% TO ENHIEITa

DBaC[Sptlon age

e

Affidavit of Jeff[ey L. SaallDon Ph.D. 41 10

11

12

4

16

I

0

9

0

21

22

2

Monna McCormick e Aasoc. 937/291-3334

24

A-60

THE COURTS ThLe is Case Number C-1-2000-493,

Bobby Terre3l Bheppard vereua Nargaret Bagley,

We aaet this afternoon to hear the teatimony

of Dr. Jeffcey Smalldon.

2e the Petltlanex reaEy to proceedf

MR. NOUL: Yes. Your Nonur.

TNE COURT: Very wall. Nr. Mille, Se the

Respondent ready to proceed?

NR. HILLE: Yea, a1r.

THE COURT: Mr. MouL yau may call your

eltneee.

NR. NOgL: Thank you. Juet aa a preliminary

matter, tbe Petltloner would ask that the Court take

Judlclal nctlce of the D69. I acked -- OBN-IV. And I

asked Chuck Wllle if the State had an objectlon to

that. Ne did not bave an oblection. I heve a Birth

Clrcutt declalon tTat euppo[ta the Court taking

judlelel notiCe of the O.M. I think If Y. Iefel to

page 0 on that prlnted oopy --

TNE COURT: If lt'e good enough for the Siath

Circuit, how cen I possibly dissent? Judicial notlce

tBken thereof.

MR. NOUL: Thank you, Your Honor. The

Petttioner would lika to call Dr. Jeffrey Bmalldon.

Monna McCormlck 6 Aaeoc. 937/391-3334

DR. JEFFREY SMALLOON,

a witn9ee being of lawful age, having been duty

CautioneC and ovo[n, did testify upon hla oath as

folloua:

DIRECT C%AMINATION

BY NR. MOUL:

0 nr. So911don, would you pleaae state

ynur nemB for the recordY

A Yee. Ny nama 18 Jeffrey L. Smelldon.

eddreea9

Q AnC. Dr. Bmalldon, what Se your cucrent

A 5151 Reed Road, Su1te A, aa in apple,

211. And that'e COlunbus 43230.

Q And you currently practice peychology Sn

the State oF Ohlo2

A yei, I Uo.

0 With wAOpi

A I'm avaeCiated as an lndependent

contractor with Davtd J. Tannenbnun and Aesociatee.

Q N. trlal cavIr [[anacrip[ Sn thle Caee

tnclutlea a wealth ot lnformatlon on your backgraund,

but lt ynu Eou1E brLefly daec[iba your educational

background for the Court starting ulth your

underqratluate atudleB.

A Okay. I recelved my undergraduete

Monna MeCOrmlek 6 Aeeoe. 937/291-3314
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degree in 1975 from Valparalsn Unlverelty In

Valparalse, Indiana. That was with a ma3or in HnglLih

antl e Nlnov Sn peychology. The follawing year, 1976, 1

racelved a Maater'e deqree L. 8nqllah llteratu[e ftom

Purdue. After vetelpt of that degree, I retuanad te

Valparaiso and taught there In the English Uepartment

for e year. Than I recelved a graduate Yellowahlp for

atudy af Medern lrleb Llterature at Trlnity College at

Dublin for a year, nhlch I did. Neturnad in 1979, and

taught fOr a year at a communlty college in western New

York. In Tanuaty of 1990 I began work toward a

Nasteu'e degcee ln Health 8ervlcaa Adminletmatton at

peorge Washington University. And lt was for the

second half of that degree, the reeldeacy pnrtlon, that

I eame to cotumbue for the flret tlne Sn 2une of 1981

to do ay residency at Riverside Methodist Roepital.

Pollowing tha cempietlnn of thet degrem in 1992, 1

remained on at plverelde, for the laet two years there

between 1963 and 1995 serving as the Vice President fcr

Mental Health end Alcoboliem 8ervicaa. In 1985 I began

work toward my Ph.O. in psychology at Ohio State, and I

oampleted that degree Sn 1989.

p Ia it appropriate to deecrSbe yan ae a

ctinical paychologietP

A Yea, it is.

NaMa NcCarmlck 6 Aaeoc. 931/291-3334

6

0 And ia the majority of youm profeaelonel

tlne epent In the aaeeeament and treatment of

lndividualc --

A Yee.

Q -- er Sn reeearchi

A In the aseeeament ana trwtnant of

inGlvlduele rather then in reaea[cb.

0 Are there areae of epeciallaatinn wlthtn

your cllnicel psythology precttce2

A Yee. Ny primary area of epeclalizatlon

ie forensic consultation or conauitation at different

palnte of Intevectlon beuween psychology in both the

criminal and c1v11 Juatlce aystema.

0 Are theee areaa where you've obtalneC

apeclallsee knewledge, tralning and experienee beyontl

thet whieh enuld tyylcelly be obtelned 1. the ceurae ef

completing the requlremente for a Ph.D.?

A Yea.

0 Are you currently Slcansed to praotica

psychology 1n the btate of Ohio?

A Yea, I am.

Q Do you have any board certiflcetions In

any apeclalty areas]

A Yea, I do.

g And what ere thos9 epecialty e[eeay

McMa NcCotmiok t Aeeoc. 93I/291-3334
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A I'm board-certified by the American

Board of POtenalc PeycholOgy. whleh 1e oua of the

eonatituency boarda ef the Ameriean Board of

Profeaeinnal Ysychology, In forensic peycholoqy.

That's one of a number of specialty areae in whlch it'e

poeslbla to obtaln board certification in psychology.

g What is the proceea of obtaining the

eertlflcatton for ferenalc paychologyJ

. A Ftret, there's a threshold requireoent

that oeeda to be met In terms of nvnber of hours worked

In the forenel0 field undec the eupervlalon of e

forenale paychnlogla0. I belleve that vben I applied

for board certlffcatlon thet numEer eee a thoueand,

thousand houre ef ezperienee. The first etep following

tne aeternmauon thet you have that beale threahold

requirement met I. ta eubmlt an extenvlve set of work

eemplee that are revlewed by twa er three Loard-

cartllled Mranelb paycnologiaG. It thaec are feund

te paea muet ^ then tha last etage L. the prcmes I. a

three-hour oral examination. rt's conducted by three

other boand-certified foreneic paychologleta.

p How many forenelc peychologfata that are

bnevd-cartifled exist in the 6tate of Ohio?

A At last count -- end that'e elthln the

last year -- there were appreximately 115 In the United

Manna ecCOrmick L Anaee. 931/291-3334

Statet ena Canada

know4

0 xow many in the Stete of Ohio, do you

A In the State of Ohio I believe there ara

approaimataly five.

a 9ecause I'm a lawyer, I don't know the

anever tn this quaeblon. S. what 1e a forevla

peychologiett

A As that term is aaed In psychology, it'e

e peychologlet who provlaee consultation et polnte of

interaectlon between both the criminal ane the ctvtl

justlce syetem. It cen lnvolve coneultatlon 1.

e[Sminel mettera. The largest part of my forenalt

practice is censultatlon whore I'm the eeurt'e axpert

I. caeea of dlaPUted ruetady. Pereonal ln3uny ceee

consnltation Sa another area w'bere foreneic

paycholugiete frequently work.

0 I take it the Psycholegy pepartment at

oSU where you obtained your Pt.O. ie accredited by the

Amorlcan Peychotogical AaaoclatlanY

A V.S. St ls.

R Are you curvently active In any

profeeaienai erganizetione or eaene18t1oN3

4 whet are thoee9

Monna NeCo[mlek a Aeeoe. 937/I91-3331
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A I'm e member of the Anarlcen

Peychologioel AeeoOletlon, lncluding membereh3p in two

of lte conatltuenC dtvlelone, the cllnlcel

Neurapeychology Dtvtalan end the Lav Payehology

Dlvleion. I'm a mamber of the Amettcan College of

Poranelc Peychology, tha OAto Peychologlcal

Asaoelatlon. Central ohio Peychologlcal Association,

National Academy of Nauropeychology. I'm an the

coneulting ataf[ at Rivereide Nethodiat NoePital In

Columbua. And I believe that my appointment Se etill

current. For appreatn¢tely eeven yeare between 1993

and 2000, I was en Adjunct AaelOtant Professor at Ohio

State where I taught a graduete-leve1 aemin¢r called

"Topics In ForOnelC PByCho3ogltal A8s008me0t." 1

bellave chec tbet adjunet eppolntmbnt ia ettl1 corrent.

Q You participate regularly Ln continuing

aducatlon ectlvitleei

A Yee.

Q

your 1lcenael

A

Q

And you're required to d0 eo to ma1nt81n

D. you h¢ve prior expenlcnce being

quelitled aa an expeat witness?

A

Q ln what t3e1CR

Nonne McCormlck 0 Aeeoc. 937/291-3334

n

A Peychology. Speclflcally tOranalc

peychology.

Q Hee the Btate of Ohio ever retained you

as an expert?

A Yee.

g In vhet context?

A I've been retained by the State to do

evaluettana af canpetency to etanC tr1a1 and crlmin¢1

reeponelblli.ty. I was aleo retained a number of yeara

ago by the State Attorney General'6 Offica to provide

Conaultatlon On a civil mattaa. I've eleo been

retalned by the State to pevfOrm aValuationa of

]uvenile walver or juvenlle binGOver.

Q Based on yaur prefesalonal experience,

is there a partlcular manuel or a qU3de or learned

traatlee that is typically followed by the majority of

peychologLste in Amarlca for diagnosing nentai 111naee}

A Yeer there Ie.

Q And whet Is that?

A That is thle tome, tha OSN-IV. New

thexe'e a USN-IV-A, aCtually a revleetl edition, but

Cllet stands for the OingnOetic and 8tatletlGal Nanual

of Nental nleordara. Thet'a publiehed by the American

Peychiatric AsOOCiation, very frequently referred to

and univerenlly negartleQ emong mental health

Monna McCormlck t AaeOc. 937/291-3334
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profeseienaln as the Bible for Lla9nocie of inenta

dlaortlare.

And In that the prlnclpal --0

THE COURT; Leet we get to0 far ahead of

ouvelvee, let me interject. You wouldn't regard the

DSN-SV aa a learnad tneatiee, vould you2

THE NISNE6E1 I woeldn't Uae that term for

it, n¢.

TNF COURTe Cc ahead, a1r.

BY MR. MOBI. (Ccntlnuing):

Q And la that a diegno¢ttc tool that

gu3dea you principally 1. the diagnoala of inental

111neesP

Q And I take lt that'a cunstantly subject

ta peer revleuf

A yea.

0

A

0

Conetantly being updated?

Yee.

You're ewara that one cf the purposes of

thle hearing is to detevmine Or to facllitate In the

ultlnata determination of whether or not Bobby Sheppard

received a fair tzlal 1. the State Ceurt in hie Ceath

penalty trlai; rlghtf

A Yea.

Honna HcCormlek & Aseoc. 9g9/291-3334

0 It's my unLezetanding that you have aame

pereonal and strong feelings with reqerd to tbe death

penalty] ia that right?

A S.A.

penaltyl

penalty.

Q AnC xhat Se your poaltlen On the death

A I'm pezsonally oppoeed to the Eeath

0 Do tboee pereonal (eelinge towarde the

death penalty ln any way affect your ability to perforn

consultation In thin ceeef

A No.

Q And Go those personal feelinge In any

way af3act your ability to evaiuata what are the

atandaitl0 for paranold echlrophrenlaf

A No.

0 In any way affect your ability to

evaluflte whether Or not e perticular deflnlulon that

eonebody else may have givan on paranOld aohleophrenie

la ceneiatant with the atandarda or feataree of

peranofd acAlaopbzenla ee geneially reeognlted by

peycholcqietel

A NO.

0 I'a torrect that I. Or about 1995 you

tentiflod ae an expert nltneaa at the sentencing phase

Nanna NcCOrmlck t Aeeoc. 939/291-3331
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for Bobby Sheppard --

Q

BObby Sheppard?

A That'a correct, yea.

-- Sn the matter of State of Ohio versus

A Yea.

Q And can you vibhout getting into great

detail -- beCeuee I know you testified at that trlel

specifically whet you did and what you considered --

but will you generally daecribe for the Cautt what you

consideted in preparation for your te0tlmony in 1995?

A Yes. Just very generelly. I conducted

multiple lnte[vtew teating seaelone with Mr. Sheppard.

I believe aeven ln all. conducted a very extevlVe

Inie[viex. AGminletered an extenelve battery of

paychologlcal end neuropaychological teete end

assessment procedures. I reviewed an eztensive file

that Sncluded not only diacovery, but medical recorde

and educettonal recordu. l revleved qulte an extenelve

collection of recorda doeumentSng the mental health

hiatory of cloee reLatlvee af Mr. 9heppard'a. I alao

canducted intervlews witb a number of collaterel

aources of information, epetlflcally Samlly membara.

And I think, genernliy epeaklnq, thet'e the acope of

what I dld ln preparation for my testimony.

Q And again, tha Court hae that t[la1

Nonna McCormlck i Aeeoc. 937/291-3334

14

testimony in tLe [acord of thle case, but to give ue

context for today'e hearing can you generally eummerlue

wRat yDUr teetlmony wae 1. the matter of Uhlo veraue

sheppard9

A Yes. I epoke of a elgnlflcant hlstory

of 6erioue mental Sllneee fn Mr, Sheppard's femily. I

dlagnoead him as hevtng paranafd achlaophranle. I

spoke during my teetlmony of that diagnoaia and its

lmplicatlona. I alao epoke of an automobile accidena

that he had been involved in in 1993 end the poeaible

impllcatlena of that accldent for the emergence of

peychoti0 eymptomatelogy Sn late 1993 and throughout

1994, I teetlflad at mome length about his

psychosocial hletory, his famlly conetellatlon, his

educatianal history and eo on. I alao apoka during my

tastimony about generally the aeeulta of some of the

pepchologlcal and the neuropaychological teata that I

adminletered.

Q And before you came here today to

testify, what did you do In preparation for this

hearing?

A Nall, I revlewed the fliea o[ ny wack

from trial level consultation, and I alza revlewed aoma

mteriale that were provided to me ]uet recantly by

defenee couneelr epecifically teetlmony given both at

Monna ttcCOrmick a Assoc. 937/291-3334
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deposition and befora thla Court at an widentlary

hearing during 2002. The two individuals whose

teetimony I reviewed, both deposition and evSdentlary,

hedring teetlmony. va[e Bnlan donae and e)uror from

the Sheppard trial named Stephen Fox.

Q And I'm cormect that yuu d1d that

because I asked you to do that to detevmine whether

Juror Fox wae given an accurate description of paranold

schizophrenia by Nelen Jonea end vhether that wae

conelatant wlth the teatiaony you would give in a

trial?

A Yea.

Q le that rlghtv

A That'e celrect.

Q In your profeealonal opinion, how I.

"paranoid achizephaenla" deflneda

A wall, in the g6N-IV there are very

epeciflc dlagnoxtlc criterla that aae used ln

diagnosing any of the mental dieotdere in that baok.

PaCanoid nchlzophreOla is one of a number of 6ubtypee

of scRlsophtanle, and ln diagno9ing lt you begln wlth a

ganeral eet of dlagnoutlc crlterla for echlzophrenla.

It'e not specific to paranold achtzaphrenia but for

echlzophrenie in generat.

Those dlaqnontlc criteria baelcelly conaiet

Monna ecCormlck A Asaoc. 937/291-3334

of aix elemente, the fltet o1 which haa e few parta to

lt. But I'll 3uet very briefly review whea thoee aix

elemente are of the echlzophranta dlagnoaln.

In order to be dlagnoeed wlth achizophrania,

an individual needs to have demonstrated during a

period of a month two of five aymptom. Thoee Ilve

eymptome are deLu93one, belluclnationa, disordered

speech, dleorganlaed behavioz, end what are eometimea

referred to as negetive symptome. In the context of

echfaophrenla, what that term meeoe ia evmptoma llka

withdrawel, flattening of aflect end eo On. S.

typlcal3y an Indivldua3 neeLa to bave two of thoee five

aymptoma ovar a period of at least a month. Now,

thete'a one exceptiun to that, and that'e if tha

lndlvldual'e deluaione are thought to be of a

particularly bizarre varlety or if the person rnporta

ongoing auditory halluclnatlone. Either of thoee

eymptoms taken alone Can mest that criteria.

The eecond crlterlan of the elx ie

eignillcant diminlehment af function in an Smpo[tant

domato of the lndlvldual'o l1fe. Por axample,

educetional performance, vocational parformence, or

interpersonal functioning.

The third of the elx criterLa is the duration

of the aymptome that I nentloned under the flret

atanna NeCormick 6 Aaaac. 937/291-3334
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eritet'Se. And what that tbird criterian says is tl:at

over a perlod of ctm montha thare haae ta have been

eentlnu0ue eigne of thie dieorder, sone kinde of elgne

that the lndlvidual wee demonatrating the eynptoma of

eMitophtenia.

The laet three of the criterla uaetl In

diagnOSing eehlaophrenia are klnd of rule-out critevta.

in other words, crlterin that say it'o 1Nportant that

the C11n1c1an diecover that these preeenting eymptome

ara not a neeult of eometbing elee. Tl:oee thvae things

being a mood-related dleorder, for exanple, major

depression, schlzo-nflective dieorder, that chey're not

the result of a medical condltlOn ov eubetance uee.

And then the very laet one is that if the lndivlduel

has previovsly been diagnoeed with antiem ac eome other

vsrlety of pervaeive developmental disorder, St hee to

be demonstrated that the delualone and the

hallneinatiana that theY'ee ehown are prominent

symptoma of their presentation beyond the featuree of

thoae other dieordere. S. thcee are the eix Crlterle

that are used In dlagnoeing schizophrenia.

Hox, bayond that, an I said, parenold

achiropbrenie 16 one eubnype, and In the DSM-IV the4e

are Cwo apeclfic critarla tRat are uusd In diagnoaing

that eubtype. Thoee crlteria are the preaence either

Monne McCormlck A Aaeoc. 939/291-3334

19

of promtnent dafnslnne or ha13uc1nationa and the

abaence -- and thle te one of the faaturas of paranoid

echlaophrenia that dletingalehee lt from the other

eubtypee. The absence in the case of paranoid

achlzophrenia of obvioueiy disarderad spaech,

dleorganited behavlOr Or dramatically flattened affect

cr emotlonal presentatton.

o A9aln, to 9rovlde ue eome conteat fov

your tectlnony, what baeea oa your revlew of the

depoeltlone taken In tYie habeae ease and tna trial

transcript from the evidentlary hearing taken in this

caee wae your underatanding of what Juror Pan wae

luoking for when he ealled on Helen JOnee durlog tha

dellberatiana9

A well, I'm going to raly on Mr. Poe'e

tactlmony 1n anewering the[ quaetl0n. As I satd, I've

reed hle teetimony at Lepoalblop and In tLe evldentlary

hearing bafore thls court, and he ldentified e numher

oE thtnge that he Intended to accomplieh wl:en he mede

that telephone Oall. He aeld that he wented to relleve

himself of the bvrden of the dectalon that he needed to

maka aa a jurer. He lndlcatetl that he wanted to feel

good with hlneetf In the cole that he wae being asked

ta play as a menber of the ]uvy. He lnOicated that ha

wanted to find out what the tere "paranoid

Mcnna McCOrmick A Aeeoc. 937/291-3334
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echtzophrenia" wac. He indlcated that he wenLea one

additfanal some thing beyond the testleony that he had

heard durtng the trial befoie neking hie dec3Dlon ahout

what penalty to vote for. Those vere the thinge that

he lndicated that he wae looking for whan he placed the

ca11.

g sure.

THE COHRT: Shie is from the hearing teetimoay)

Se that right?

THE WITNE9S: That'e lrnn hie teetimony, both

at the evidentiary hearing end at his depoaitlun.

By HA. HCVL (COntinvtng):

0 1 went to look at -- I want to tocue on

the dlfterent deeoriptiona af whet Helen Jones etated

and break lt down fron "Tl:te te what Juaor For

testified he waa told" and "This la what Helen Jcnes

statetl that ehe wae told." And that's eort Of the

dichotomy ot the evalyslc I want to go through. 9o if

we could start witb Helen Janea'e LeetlmOny. Whah Se

your undecetanding aa to what Helen Jonea has teetified

to in this caae aa -- with regard to how aLe Gescelhed

paranoid achiuophrenle to Juvor Fax}

A It'e a little bit difficult to anaver

that queetton becauee of inconeietenclee ln her

teetlmony. At one polnt, for example, ehe lndleatea

Honna McCor'mick a Aaecc. 939/291-3334
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that e¢e doean't know [he deftnitlon of paranottl

echl2ophrenia, but than shs goae on tn eay, "I gave h1a

a OefSnltlon anyway." 9he lndicated that she deecclbed

it recolleattug, as she said in her teetlmony,

eouething that ehe had heard In a peychology clee¢

appaoximetely 20 yeare earllef that It vaa a

co®nunicatlon dtsovder. That wea the phrase that she

naed tn eommenfoata the deeeripttOn that ehe offared ta

Nr. Fox ahe recalled.

g Ia it curreat ta aay that parenald

eenlaophrania J. a eommonteatlon d1morder9

A No.

0 fe tbere a family of dleeaeea that are

recogn3ead in the fleld of peycholOgy ae eommunicetf0n

dleorder9

A Yeeh. I heaitate a little before nee of

the term "tltveaae," but thare'6 a category of dilCraere

chat la Encluded in the DSM-IV under the heading

ConmunlCatlon Dteordars, yee. That'e a d1eC[ete

category of dieordene.

Q And what are eome examples of Lhoea

dleorderei

A My beec recollectlon ie that there are

five Of thoee. Two af tha five are etutteiing, xhlch

refees to a dleorder' of apeech fluency. Another one ls

Monna McCormlck L Aeaoa. 939/291-3334
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cellad phonological dieerder, vhfeh rafeus to a

dlsorder ln tha ability to actually artltulete Nards

corsectly. Those are tvo Of the flve communSCaClone

alaardere.

Q 1 belleve you teatifled earlier that

dfaorganizeC apeech is not a feature typically

assoctated with paranoid echlzophreniay

A That'a cozaecC.

Q And paranold eehleophrenla la nGt a

cammunicatlnn dieorderi

A It'a not, though I would add tn that

that 1n Melen Jones's teetimony ahe lndlcatee et one

point that Lea undezatanding L. that one chaYBOteristlc

of parinoid echlzophrenla te mixed expreealve receptive

aphaele dteordez. Mhether she actually comnunieated

that level Of apecificity to Mr. Fox is not clear from

bet testimony, but lt'a abeolutely incorrect that

that's a feature of parenofd echizophronln.

Q In your professional oylnlcn ea a

psychologist, to refer to paranoid cahizophranle as e

comaunlcation dleorder 16 that -- I. theC to dlnlnleh

the ceveri[y of paranoid achlaophrenlay

A Drematlcally.

MR. W1LLE: Objactlon, Your Honor.

THE COORT: Enetal4ed.

Honna McCorelck R Aeeoc. 937/291-3334
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MR. HOUL: On you believe that definLtlon

distorts the definition o( paranoid echizephrenlat

MR. WILLB: Ob]ectlon, Yaur Honor.

TH2 ARBITRATOR: Hang on Just a eecond. Form

of the quecuon. suatainad.

HR. xOUl: Using an adlectlve othar than

°lneccuzate," how would you E9acribe the definition Of

-- or tbe explanation that parenold ecl:fnophrenfa Sa a

comnu::loatlon dleorder2

THE COURT: Referring lt now to tlte OSH-IVi

MR. MOUL: I'm not euae I underatood.

THS COURT: The queatlon Is not what the

Mltnesa'c -- well, there'a n prablem with the witneea

Juet eaying in blank his epinlon abaut lnaccurately

dietoctad, whatever. It hea to be related to -- at

leaet to tbe foundation of iha OBM-IV. Mr. W111e, you

may have sonathing more. I don't know.

MR. WILLE: Yea, a1r. JuBt to object to tbe

line of guestlening, I thlnk the laeue Tare is not

Nhethez tmo experta or one expert would egres that

another expeut'e definitlon af the peychological tarn

te accuxate ea cozrect according tb paycholeglcel

etandarde. The issue la what impact, if eny, any

alslntornetlcn Nould heve on e lay pereon conmunlcated

tn ehat lay pereon. Therefoce, Sn aaking a broad

Monnn MCCOCO.ick & Assoc. 937/291-3336
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questlon like apart inom tha accuraCy -- the technSCal

accuracy -- to aak a broatl quevtlon lfke, "Hell, I:oN

would you deecrlbe that aelde from Lnaccutatei" that

answer could be baeed on numeroue coneidaretlona. The

circnmatencee, the facte lnvolvea, the psieonal

oplnlone Of the teetlfying person other tben hie

ezper[Sae. All of tl:esa thinge wauld not ba taeed en

tha Nltneaz's expeztlae, but rrthev h1x aveeeemeut ef

how a particular lay pea9on might regard eomething and

how that lay pereon wou1E interpret somethln9 eald by

eomething (sic) else. We would ob3ect, your Honor,

becauea that'e beyond the expertlee of tha vltneee.

TH8 COURT: I don't think thet guaatlon hax

been aaked. And so accepting the validity of Your

point, I don't thlnk that -- I don't thtnk that's the

question beZOre the witneB9, but it doea eomehoM naad

to be related to the p9M.

MR, MOUL: Theok yau. Your Bonor.

Flcking up an what Mr. 1113e aald, baeea on

your profeeelonel axperience ln relying en the D6H-IV,

what effect do you tbSnx ehan a deecnlptfon of paranoiC

ecl:ltophrenle ae a cemmunlcatlon Elsordei may have on

the listener?

MR. MILLC: Object.

THE CUHRT: 6uetelned. Thle is e cllnleal

Monna McCormick 6 Assoc. 937 /291-3334
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psychologist, not an experlmental peychologtstq you

have an the wltneca stand.

MR. HOUL: Is the etatemant tbat pafenold

echlaophranla J. a communlCatlon tleorder cooBletent

with what you testified to at trial in the matter of

oh10 vereve 9happardF

THE MITMBSS: No.

MR. WILLE: Again, obJectfon, Your HonoY.

His opinion, whathen lt'e coneietent ar lnconeletent

from an experc'e etandpelnt, te fruelevant. ThB

queetion le whetl:er a lay peneon Mould vegerd ]t ae

eenetetent or Lnconaiatent.

THE COHRTt Overruled. That eay be the

ultlmate question, but thle ls a Eecent foundatlon for

BY MR. MOUL (COnY3nutng^:

Q Tuaning now to athez taetimony in tl:e

record aa t0 what deecriptlon wee given to Jvror Fox, I

want to focue nn tLa -- well. let me beck up. You've

Y9ad Jurot Fox'e teatlmeny --

A Y.E.

0 -- ln tFe netter. And egaln: juet to

provide us eone context, what 1a your understanding ae

to how Jurob Fox hna daecrlbed hie conver.auan eatw..n

he and Melen Joneef

Munna McCUtmlck e AeeoC. 937/291-333a
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A Juror Fox in his teatlnony Lndicetad

that Helen Jones descrlbed the disarder of paraneld

ecbtzopnrentn ae meaning aomeone doean't have e greap

of reallty. H. aleo uaed the phuee In sunmeriaing

what she told Llm or what he underatood her to tell h1m

ae meaning that e0meene vac kind o[ off. That vea tba

phraae that he ueed. At ene pclnt 1. on0 as hie

testlmonlee; etther at depoeftion oz tn the evldentlary

hearing, he deacaibes coving eway trom hia eenvexeetlon

vlth Helen Jonea vith e eenea that pa[anold

senizonnrenla meant that eomeone was out of touch with

[eallty.

Q Aod does the phrase "out ef touch wSth

reallty^ capture the aeeentisl feeturee of paranoid

echlcophrenla2

A In my optnlnn, it doee nut.

0 what featurea of schizophrenia daesn't

it capture accurately?

THE COllAT: Schizophrenle ar paraneld

echlaophrenlai

MR. HOUL: paranoid achizophrenla. Pardon

THE GITNESS: ODe of the aerloua problema

that I have with that phrase is how veakened and

watered down that 1a as e deaczlptlon of the cllnical

o
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SY XN. HOUL (Continuln9):

Q Does tne statement "klnd Of off" napture

the eesential featuien of peranold ecnlzOpnrenla --

A No.

Q -- as you undevatand9

HR. MOI)L: One ninute, Your Honor.

(Pane9.)

1 have nothing furtTer, Your Honor.

THE ARBIYRATOX: Cross?

MR. NILLB: Thank you, Yeur HonOr.

CRO66 EEAN2HATI0H

BY HR. HILLB:

Q tlz. Bmallden, Mr. Houl asked yeu on

Direct a queetl0n wlth reaVact to a epeelflC -' aeme

speclf3C infotmetlon oa the Lnformatlon that vas

provlded by Mlee Jonea to Juror Fos, and you Lndlcated

thnt you were nut aure whether that pe[tiCUlax blt of

infornatlon had been xammunlceted. Do you recell that

queetian end anewez9

A Vaa.

Q What te your undarstanding as to tho

lengih ot the convecaatlon betwaen Jurer Fox and Mlss

Jonea]

A As I recall, both their testimony

Monne McCormlck f Ae60c. 937/291-3334 Honna McCOrmlek 6 Aseoe. 937/291Y3334
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reellty of paraneid echlsophvenla. Bomething I dldn't
eatimatas vailed between one and itve mLnutee.

3 mentlan before, but that maybe I can Lnclude nOV. is
Q Nould St be falr to say that as ene

3 that Juror Fox also esie that what he aek®d Helen Jonee
occeelon she said it wae two minutaa at moet duiing heu

fot waa a bol3ad dovn -- that wea tha phraee he need -- 4 testimany2

bolled down daflnitlun af paranold a<hizophrenta. T. 5 A I thlnk I reeall heC seyln9 thet.

6 me "bolled down" 6uggests kind of distilled to lte
Q On enather occealon, ahe vent eo fer aa

] eeeence. And to then reeelva the deflnltlon "out of 1 to eay it vee 6o aeconds fn duratlonf

8 touon with rnaltty," tnat'a a phreea that la sort of a 9 A I tnlnk I recall that, too.

9 colloqutelism like wheCko ox whacked out oz nute or out 9 0 How, Or. B:ealldon, aeeume that a ley

0 of it and does not captune the reality of the veay

rig111y held falae bellefa [hat ere typlcally part ef

10 poreon hears one expert talking about hia subject or

her aubjeCt of expettlee. Mow, aseume Lhat Che eeme

I2 the lnner life of someane wlth 9aranold ecblaophrania
lay pernon hears anather expert on a different occaelon

13 but that ere nat avLdent in relatlvaly euparficlal 1 talking about the name eres nf azpertiee. Hov, len't

4 Lnte[ectione wtth tban. T. eay that eomeone le out of 4 St [alr to eay -- and aseume that thoee two expert

touch wlth reallty, in my oilnlonr Lmpllea a vary 15 npinlona confliet. Now, ten't lt fair to eay that a

16 different ktnd of preeentation bahavlorally and so on 16 1ey Berean eey heve no Sdea vhateoever that those two

than what ona typtcally eaee with parenoid ] opinione are ln actual conflLct, having no knovladge of

echlzophrenla.
0 the underlYing eubject9

19 M. WILLE: Your Honor, I would just ob3ect 19 M0.. MOULi Objectlon te form, YOUt Honoz.

20 to the last pert oI hta teetlnony that hts oplnioo that

this to his mind reflecte a eertaln view aa to the

20 THB COURTI 8uatalned. 6v¢a thongh thle is

Croea examioatlon, thie Is etlll a cllnical and not an

22 meaning ef the pnrtlcular atatemant "out of teuch vlth

"

22 ezperimental psychologlet you have on the stand.

BY MH. WILLE (Contlnuing)t
[¢alily.

bjectlon Ss taken underh 24 Q S. would it ba falr to eay am a matter

24 e oTHE COURTt T

25 of common underatending that a person who has no
2 advtsenent.
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particular expertlee in an area may not have the

underetandtng or capacity to determine whether a

partLcular subject is tachnicaily accurate or

lnaccuretet

A Yea.

o Ruw, you taetlfied during Mr. 9heppard'e

mitiqatlen heartng, did you not "

A Yee. Sorry.

Q -- that people with perenold

eeXlzophrenta are often very quiet --

A Yes.

Q -- do ym aecall that ceatfaony9 Now,

baaed On -- nat on perhape expert teatLnany, but en

eo:nmon underatanding, wculd it be fair tc eay that an

ordinary person mlght coneider a peraon wbe ts qulet to

Lave a cammunicatlone prnblemt

A I wouldn't think they would. That would

be sort cf a far-reaching lnference to draw from the

fact that eemeone I. quiet 1. my opinion.

Q 9o your teettmony woold be that if

person aaid, "Melt, be'e a pretty quiet guy," an

ordinary pareon mlqht not think -- ba nlght have a

ltttle -- he nL9ht be ahyt A person who's gutet might

be al:Yy

MR. MOUL: your Henof, I'm gOing to object.

Monna McCOrmtck a Aeeoc. 937/291-3334

0

3 don't believe that the expert has bnen qualif3ed to

te9tSfy an to how en ordtnary peraon would and could

lnterpret statemente that are befng made by another

individual. I'm heppy to do ao bacauae I thLnk !t w111

nCtually help ue, but I dOn't think tM1at'a --

THE COURT: Euetalnad.

MR. NILL6: Nay I juet respond briefly, Your

HanonV There wae a very general question aeked In

vbich the Court did not fuetaln tha objectlon in tatma

-- he waa aeked a very generel queetlon partlcularly

wlth respect to how a partlculav blt cf communicatlon

mlght Le vlawed by the reciplent or a Lay peteon. Hy

queetlonc were directed only lnaafer ae ha enewered

that particular queetion.

THE COURT: A11 right. I'll allow that.

THE WITNE8G1 Is there a question?

ER. WILLe: Yea, 1et me repeet my question.

HY MR. MILL6 (Continuing):

g Would it be fair to eay an ordinary

penson who thought of ecmebody ae quiet would alec

think that the person wae aTy]

A

Q

They might.

They night also think that the person

had pcoblems -- or hed difficulty talking to other

paople9

MOnna McCovmick 6 Aeaec. 937/291-3334
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Q

A They mlght.

Su, therefore, that person might thLnk

that they have a eomuunleattone probleml rtghtY

A Nell, I'm noC eure how you're using -- I

think you ueaC the phraee a ninute ago "conmunLoatlOn

d19O[der," and I tl:ink that Smpllec a level of eeverity

that goee far beyond the kinds of behavioral

characteristics that yov a just deeeribed. Sort of

quiut enclal p[eeence, fur example.

pr. 9nnlldon, correct me lf I'm vron9,

MR. MOULt I'm going to object to the

continuing llne of queetloning. I don't think that on

Direct he testifled ae te how ordinary people would

Snterpret certain behevlore and eould reesonably

tnterpret the meening of ceutain atatemente.

THE COURT: Mr. wlllei

MR. NILLE: Your Honor, egaln ln9ofar ee h1a

teatlmany -- inaofer he waa pernltted to teetify with

respect to any hint as to using one term would lndicate

a more eevere dleorder veraus enother, 1 wae attempting

to get Lnto that area a9 well.

THE COURT: I don't think St'e necessary.

MR. wILLE: Your Honor, I'11 mOVe on.

Now, Or. Emelldon, aqain you vecall

Nonna McCermick s Aeaoc. 937/291-3331

teetifylnq at Mr. Sheppard's mitigation hearing. Mould

y0n eay. poctor, that In yout prnfeeetonal judgment

would it be the obllgetlon of a mitigatlon wltneae, a

psychologist, to teetlfy to ihe jury wlth respect to

what the peychOlogist bellevee ia a aitlgating Or COt a

mltlgating factor In the caaei

MR. MOUL: Objection, Your Honor.

TH2 COURT: Grounde)

MR. NOUL: I'm not eurn what relevente that

has to the teatlmony here today. The only thing St'e

beyond thie teope of Glrect, and it ceatalnly hae

nothin9 ta do wltl: the puzpOee fcr us being here today.

THE COURT: Mn w111ey

MR. wILLEf 0" of the thinge youv Monau -

ee Y4ur Honar knons thet one of the queetione praeented

by thia witneee'e tsetimony is the effect, 1f any, thet

a particular bit of LnformatLon outslde the evidenaa

might have had. Nov, our poeitLon, of course, ta thla

wltnees has nothing relevant [o aay about that.

Howevez, to the extent On Olrect Examination that Le

wae offered ae an expert wltneea with reapect t0

presenting evidence Sn mltigetl.on cases and eo forth,

just went to meke !t plain where -- ln feet Lt he dcea

have e parnicular view aa to hle role and how that

miqht Lmpact on hle teetimeny here.

Monna MeCOrmlck i Aeeoc. 939/291-33I4
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TNE COURT: Might go to bles. Overruled.

THE NITN96s: I thlnk I underetand ycur

3

queation.

BY MR. NILLE (COnttnuln9)

0 l,et ma aek 1t eqaln. Then in ycur

pmfewefonnl Judgmant, do V. tAink e peychologiet who

teetiflea in e death penalty case it 1e the

psychologist's role to tell tl:e Jury what the --

whether the peychologlat regarda mental illneee ae

nitigating or nanmltigating4

A Can I reapend with a quallfled ne --

0 yes.

A -- but explaln vhat I mcan>

o YeB.

A I Con't believe when I appear as a

wltnees In mltlgatiOn that It'e part of my role to

offer e Gerauasive argument nbout what the Juror6 or

the trier of facte ehould eee aa altigating. I eee

that Dae a role for the attorneya. However, lf, for

axanryle, I'm asked the quaetlon like: "Dr. 9ma11don:

you've dla9nosed thin defandan[ wlth thie partlCUlar

mental disozder. Ie that A mental dleeaee as you

underetend that term In ohlolawY" and, obvlously:

thnt'e one of the mitigating crlterla, "Yee, it ie.•

And so Indlrently I would be ldsntlfying that diagnoele

Manna McCoralCk & A.I.C. 931/291-3334

4

ee falling under ane of the enetutoclly aefined

mltlgating factooe, but certainly not arguing how nuch

the Jury should walght it fcr what they should do with

St.

Q In thls paiticula[ caee In St not tzue

that you wera aeked a epacifla qumtlon, "Zn the mental

diaeaae of percnold achieophrenia in this Case is that

a mltigating factor under Ohlo lawi" D. you recall

being asked that question?

NX. HOUL: Db]eCtian. I balieve the record

epeaka for iteelf

THE COURT: I thlnk 1t'e fOUndatlonal.

overruled.

THE WITN265: I don't recall that epeclflc

quaetlon, but I'd be pleaned t0 look nt the teetlmeny

In context. I'a sure that the pOtnt [ uae trying to

make is that, yes, my underetanding ls that thia 18 a

mentel disarder of a aeverlty thet Dhio courte heve

found to fall under the H.3 eltlgetlnq factor, and In

that aenae it'a a factor for the trier of fatt t0

conefdar.

MR. WILLE: In faet -- and I will need my

notes frcn the t[aNCript. YOV were asked the

tollowin9 quaetion --

TBE COUkT: yagu referenceT

Nonna NCCOrmick i Aecuc. 939/291-3314
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MR. w1IYE: yen know, Your Hanor, I don't

have tEe page reference ln my notaa.

"Ia tt correct to aey that in your

professional opinion that Bobby Sheppard haa a eevere

mental Sllne9e of the kind that w4uld quallfy ae a

potential mltlgeting factor under Ohio 1nwP'

And enswer, "Ne doea have that eort of mantel

illneea."

Mn. NDUL: ObJectlon, Your Honor. I'n not

sure lf ha'c impeaaning him. I'm not sure what kind of

eranfoation thle le.

THE COURT: I'm eertalnly not certaln elthor.

Whera are you headedt

MR. MILLE: YOur Honor, agafn ihle le tn ehow

on Dlrect Examination it wae breugbt up thet -- rnther

forthrightly that or. Smalldon hee opinlone agalnet the

aaeGn penelcy. Nhat ]'m trying to do, I'm trying to

put hta teetlauny Sn regard to hie Optnlon ae to

whether aonething la -- whethsr a partlculer

de6cription af a mental term la acccrate Or 1TaCCUrete,

I'm trying to put tl:at in the framework of wl:ether he

has any Diaa or any inclination to have his testlnony

affected by hla peraenal bellefs.

THE COURT: I'11 allow lt. Oo that Daele

I'll a11ow lt.

Munna Mccormlck 6 Aseoc, 937/291-3334

36

BY MR. NILLC (Centlnuing):

q In fact, in this caee you did offev a

direct optnion that eomething wae e mltlgating factor?

A I don't rCCa11 that exeTange exaetly,

but as you read it that eoonded to me like a pretty

cflrefully worded question that I wouldn't have a

pro0ien reepanding. yea, it's my underetending that

thla kind oC sentel dieorde[ that I Aavn diegnoeed Ln

thla defendant 1e the kind of inental dleorder that

based on my reading of decleions by Ohio cou[te hee

been feund to fall under that B.3 mitlgating factor. I

eee that as a very dlfferant thing from eaying^ "Yec,

trier of fact, I think you ehould weight this very

heaviiy in deelding vhather to eentanca this pereon to

death." I would Certalnly never engage In that

pecaunelve appeal. I don't have a pro018m -- I thlnk I

would anewer that exact aame vay again if I wae saked

that parti0ular queetion.

Q 50, In Your opLnion, it vould be

lmproper for a professional peychologlnt to offer any

apinion wltl: respect to Wbatever welght or poealhle

effect that something had on the trler of fact in tAefr

coneldezatlone( couldn't that be fair to say?

A That's not aomething I eee ae part of

the role of an expett wLtne95 tD lndicate Aow much

Menna M[COrnlck a Aaeoc. 931/291-33]4
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uelgla abould be aCCorded findings of the mental health

prafeesional, ne.

p It'e beyond yaur prafesalonel expertlse

then -- ae to whatever elfect, 1f any, any Improper

informatlon Jurot Pox obtalned in thie caee, that would

be beyond yeer expertlae to offer any proCeeelonal

Cplnion9

A Tl:ere was a jump there that I didn't

follow between the last guestlon end thac quextlon.

I'm Oorry. I'm not eure that I'n-falloving that.

Well, tGen I[hink I'm finished, Your

THE COORT: Very 9OOd. RedSrect)

MR. MOUL: One ninute, Your Monot. pleaee.

THE CoURT: 6urely.

REOIRECT E%ANINATION

BY M. MOUL:

0 ooes a paranold echlzophrentc generally

exhibit eympteme of being, quotc, unquote, "out Of

touch with reality"9

A Net as I would underatand the phraee

euc of touch with reality," no.

p And you understand that phraea ta aean

whatx

A I think that thet pbraae 1mpllee e

Nonna McCOfmick 6 Ansac. 93I1291-3334

presentation that's characterlsed by dieorganiaed

behevior, elgne that would tell an obeerver -- that

would eignal to en obeerver thla peveen hee eome eozt

of aerioue mental dlacrdef.

q In ycxx pzefeeelonal oPinion, doea Bobby

6heppard euffer from a communlmtlon dleorderl

A 90.

Q And does he exhlblt --

THE COURT: Ageln wlthln the underetauding Of

that phraee "communlcatlon dleordar" ln the cBH-IV9

THE WITNEE9: That's Cexzect. Your H.A.Y.

BY MR. XOUL (Continuing):

p And does he exhlblt eymptome Of

communicatloo dteordes ae that phraae 1e deflned wlthln

the p6M-IVP

A Ho.

MR. MOOL: I have nathing further.

THE COURT: Thook you. AnytTing more, Mr.

MR. WILLE' Juet one queetion, You[ Nonor.

Pezhape Lwo.

RECROSS EXAMINATION

BY MR. WILLE;

Q New, you did ruCa11 te9tifying at the

1:earlnq -- at the mi[lgation haartng that paranold

Honna NcCafmicR 6 Reaec. 937/291-3334
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echlzophrenlce have hallualnatloneR

MR. NOUL: I would object.

MR. WIL6E p1d V. [eatlfy to thnt at the

mitigation hearing?

THE COURT: Your objeetion is St'e beyond the

accpe9

NR. MOUL: Of ny Redirect.

TXC COURT: Euetalned.

HR. WILLB: Your Hoaoi, oo Redlrect tha

queetion waa asked xlth reapect to vhether he thought

that "eommunicatlen dl6erdBr" edequately described Mr.

91:eppard'a behavior. I waa )uet elmply fo11ow1ng thet

up end aaying -- going at 1t and explore what elee he

taetified to wtth respect to the disorder end ao forth.

THE COURT: 3t is indeed beyond the aeopa.

MR. NILLE: Teank you.

6AAMINATION

BY THE COURT:

p I underatand that you bave coneulced in

approclmately 150 to 160 death penalty caseel ls that

correct?

A Roughly. It might be aven a few nore

than that at this polnt.

p But have teettfied in only ten to 124

A Ne. It would ba certeloly nore than

Monne McCmrnLCk 6 Aeeoc. 931/991-I334

<0

that at this polnt. r don't know the exact number. I

would -- my queee Sa over the laat elevan or 12 years

I've maybe teetlfled 40 timaa roUghly. That's just an

eetimate off the [op of my head.

p When you are retalnad as a psychologlet

ln a capital case, you do not consider yourealf a

membem of the defenee teemI is that correchY

A I don't,

p Weuld it euSpLfee yeu to iearn chat

nitlga[lon epecialiet ln one of tho caeaa ln whlch you

vera ao retalned deaoribed you as a membem of the

defenee teamy

A No, it wouldn't at all. And, 1n fact,

such to my own chagrSn, In ane af the early death

penalty caaea that I coneulted on I careleetly referred

to nyself that way during my teetinony, but I don't

cansider myeelf a mambar of tiw defenae team.

0 pake the dletlnCtion fer me.

A Well, I meen, 1 don't oven like the

languagq "nr. 6malldon, did you teetify on bohalf of

ene defenee]" I eee myaelf ae a coneuitant to the

defense, n con6ultant to tGe cour[. It'e true that I

meet with defense couneel. I ahere my findings, reviev

in advance what ebe eeeentlale o1 my Ceatlmony ate

going to be, but I don't eee eryself aa a peraon uhe'e

Nonna McCOamick 1 Aaeoc. 939/391-3334

A-69



10

12

1

4

16

9

6

9

0

21

2l

23

24

S5

]

<

5

I

0

11

1

1

<

16

]

8

9

20

21

22

23

4

25

<

aOrt of invOlved In the same goal vhich the attorneys

tlo to eave their cilent fron the daeth penelty at a11

coete. Thet't not part of my role.

Q You don't see youraelf aa heving an

advoeatory role at a112

A Ro. Except Ier my Opinlon.

Q Yon do understand -- ao you underetend

that your comnunlcntlon with dofence couneal c nnot ba

-- etvike that.

Do ynu understand tnat your Convereattone

with defenee counsel are eublect to the work product

privtlege9

A That'a my understanding, yea.

0

about atrategy9

ta It eommon for lawyers to talk to you

A It'e not uncommon.

Q You nay or may not know the answer to

thle queetlon.

THE COURT: Gayle, would mark thie document

as court's Exhibit 1, please?

(WHEREUPON, Court exhlblt

Nunber L wae netked fea purpoeee

af ldentlficatlon.)

THE COURT: And ehov lt to both sets of

couneel first.

Monna Mccormick i Aaeoc. 937/291-3334

42

(Nhereupon, Court'e 8xhlElb Mumber 1 waa

ravlewed by couneel.)

q I've had the Clerk hand you what'c O.C.

malked aa Coult'e Exhlbit I for Sdentlflcetlon. That'c

an affldavlt of youre, I belleve, em I enrreet9

A Can I take a eeCond, Your Honor, to go

over lt9

Q Sure.

A (Nodding in the affLrmatlve.)

Q It is indeed your affidavitV

A That's my algnature. I, frankly, don't

remember algning ihia affidavit. Bvt, yee, it Sa.

p le there an indlcatlon at the end Of

what date it wae nutarlced]

A June I thlnk It's 6th, 1998.

Q '96.

TRB COURT: would you hand that back to the

Petltloner'a Counael, p3ame9

Do y0u coneur w3th the wltneae'e reeding of

the D.C. of executlon9

BR. flDVb: I Can only say thet from the cepy

[ have it purporta to aey June 6th -- the bth day of

June, 1998.

TRS COURT; Hey I eee it ageln, ple6ee9

It's a typed dete ae wa11, and lt beana the 3urat of

Monna HcCormick 6 Aeecc. 937/291-3334
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Nevln Lurkin. Does Petitloner'a Couneel know when thla

pffidavit becane part of the reco[d2

MR. NO1iL: Ae 1 atand here today, no, Your

Honor.

THE COURT: Nall, it appeera X. ae oEvioue

that it could not have been eubmltted In eupport of the

Notion for new trlal £ur thla caee hecauae the Motion

£or nev triel wee filed In 1995.

MR. MOULe I would agree that it's unlikely

-- I can only eay that Nevln Dutkin dldn't repreeent

Bobby Sheppard ln 1995. Re rapreiented Bobby Sheppard

in hlc poatconvlctl0n procaedinge.

TAE COURT: Very gOOd. Okay.

BV TNE COURT (COntlnning):

Q Dr. Bnalldon, do you recall having Eeen

aaked tn provlde any additlonal teetlmony, either llve

or by affidavit, after your teftimony In thfa caee

a[ter ycur teettmony In the penalty phaee9

A I de, Y.C. HOnot.

0 Te11 ne about thet, pleeae.

A AGd I had my menary refreahed ae I waa

revlewing my f11e. 1 believe that there'e an affidevlt

that I eaecuted I belleve Lt'e in the year 2300.

Q Okay.

A And it wee an affldavit, ae I recall ite

Monna McCOrnlck S Aeeec. 937/291-3334

content, that wae prlmerlly addreeaing the lelue that

1've been dleousaing todey, the durar Pox/Nelen Jonae

contact.

Q That would have been an al£Sdavlt filed

Sn thie prnceeding after it enteted faderal court , I

preeum¢, at leaat In anttcipatlon of its being filed 1n

this Count. You weae not aekad to taatify in the trial

couvt et any tlme after your mitlgaUlon testimonyt

A Na, 1 waan't.

Q duat eo I'm caraful eDout thet, not unly

did you not testlfy furthea ln the trlal eourt, but n0

one aaked you to teetlfy further in the trial court; le

that comrect9

A By "teetlfy" ycu're referring tC live

testimony?

0 Plther llve or provlda an effidevlt.

A Hell, there's tTet pffldavlt that you

luet showed me in 'YB

Q R1ght.

A -- and tAe one tn l000.

Q I'm talklnq only about the tr1a1 cOUrt.

A No, I don't belleve. I have no

recollection of ever roceivtng that requeet.

Q Wh6t'6 the baale of your oppuettion to

the death penalty?

MOnna McCOrmlck S Aeeoc. 931/291-3334
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A Hmm.

g Let ne expleln -- give yeu a context for

the gueatlon. A panzon mtght oppoae a death penaity

beceuse St'e too expenelve. It costs roughly ten tlmee

as much to execute aomeone ae to Snprlsan them for

llte. It'a nat coat efficlent. A person nlght oppone

the death penalty beeeuee lt dOeen't wosk, Si "work"

meane to deter. All klnde Of etudlae -- dependln9 upon

wbether one le llberal or ecneervatlve. W.

lnterpretatlon of them may d1f[eq but there eoe lots

flnd lota of atudiee that purport to indfeata thnt tha

death penalty bae no dete3rent. one might oppose it on

the greunde St eoeen't work. one mlght. oppoee It far

maral ueaaons. The Pope has recently within the last

ten years praclained it aa not exactly LO1t[1ne that

hCe to be belteved by Cathelics an paln Of

ex-coYUrtunlcatlon, but pretty Close: that the death

modernpenalty's wrong, shouldn't ba ueed 1.

lndustrieliaed nattans. I presume one would

characterize that as n moral apposition. There mey be

other aonal baeee. Can you characterize the beeie for

y0u[ oppoeltlon in any one of thoee weys ar a numbor of

tham9

A I'll try to.

0 Thank you.

Manna McCOrmlck s AsBnC. 937/291-3334
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echicophrenfa is dinorganlaed thouqht9

A I don'C

Q If not, pleeee help me.

A I don't think sa, Your Xanoa Parenuld

achlaophrenic lndlvlduela aftentlnea are nnuaually

intelllgent. I don't think Bobby Sheppard 1e unutually

lnte111qent, but a relatlvely high number campared with

tM1e other eubcategoYlee of echizophrenla aee ot ebove

everage lntelllgence and very cepeble af engeging in,

yau know, planful aequentlal behavior. That dieOfder

doesn't neceseetlly mean thnt tbey're Sncapable Of

daing that.

THB COURT: All right. Any adGitlonal

queetlons sparked by m1ne, Mr. Noul'

MR. MOUL: Not fznm the Patttlonez, Your

Honor.

recozd.j

TRE COURT^ Mr. Wllle2

MA. MILLEf No, Your HOnar.

THE COORTt Finally -- and off the reeard.

(Thereupon, a dlecuaelon was held off the

SRS COURT; My natee Lnd3cate that the

next thing that needs to happen ln thle caee in tecme

of f111nge J. the traveree. when Can the travevne be

ftledi

Manna NeCOrmlek & Aaeec. 937/291-3334
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A 1 don't knov that I've baen aeked that

queetlon ln a way that makes ne feei that I need to

offer a baele for my personal oppoaltlon to tba death

penalty. It's not a coat-related conslderetlon for ne.

I'u Lutheran, not Cathelle, bvt my chureh has takon a

etand against the death penalty that I agtee wtth juet

out of a naral reepeot for human llfe. And I haven't

seen evidence that's convlnCed me that lt'e varked

effectively as a detarrent. I've eeen many etudiee

that have ralsed very troubling queetlone in my mind

aEaut wbe[her it'e falrly -- whether lt cen be epplted

Sn a fair and unbinned way, not only whether it 10

acroes all juriadtctlena, but whnther it Cen be vo

matter now hard we would work to even out whatever

Inegualltiea might emlet.

Q Okey.At trial you teetifleC that the

apperent plannln9 of the aggzavated robbery that was

the underlying felony for Mr. Bheppard'a convlCtion

that that planning wae nat incOnaletent with the

dlegnasle of paranoid echizopbrenla. Am I recelling

your teatlmeny correctly)

A I think ao. z reca1l an exehenge abaat

that, yee.

1et ma 3uat put it almply. Isn't that

eomenbat lncaneletent with the notlon that a aymptom of

Monnn MeCOrmlek i Aavoe. 937/291-3334
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MR. MUULI At the risk Of not anewering the

queation, my reeponee Sa I'm a little unclear as to

whether Or not theze'e etill thle open teeue -- end I

think actually your qveeticne were directed towerde St

-- ae to whether or not there'a eane leeue aa to how

tLe due diligence requlrement eppllaa to anything that

wa ve heerd J. any af the evidentlary hearings. And I

den't know if that'e eomething that we should be

Eriefing in vome paetheerlnq brlef or --

TH6 COURT: Not aeparately, na. He'll put

packaye.tM1at all in ene big

MR. NOUL: Than the sane appliea to -- he hed

mentioned voma ODjection to the teatimony from Juror

Foa aa at leaet under the Allunde Rule and you had

reearved a rulSn9 on thet. I'o happy to wrap that all

into e merit brief thet I thlnk you aeferxed to ee the

tneveree.

THE COURT: I'm not 6ure ee I thlnk I nentloned

to you -- and thla may not have been on the recard

before -- but I comvltted e mletake in thlm Caee which

I've commltted tn come othere, whlch I do not intend to

tepeat, whlch ta to allow the flling of tho traveree to

ceme after the evidentiary hearing. And that's beoeuee

ve'Ye ieazning hov to do thle ne we go nlang. 60 I

underatand 6am yeuY lae4 cammant that you're prepared

Monna McCormick 6 Aeeac. 937/291-3314
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to file a document that wou3C eeeentlelly be both

pleading responding to whatever affiamattve dafenaee

xr. wllle hae raiaed enL elso nrgumentt

ER. MOUL: I would prefer to du it ac

effieiently as possible, so one briet would be

preferable to me.

TH2 CGURTt Very good. And the date by vhlch

that can be dnneY

NR. MOllL: Today la the 5th of dune. I would

anticipate thatwe could do that wlthln two monthe.

THE COURT: Auguet the 5th. And to aeepond.

Mr. Wlllei

MN. WILLE: Thlrty deye, voua Hanet, wnulU be

apprnpriate.

MR. MOUL: At the risk of doing what lewyere

alwaye do, which is say they don't need enough time, I

woultl eak 90 dnys^ Your Ronor, Cacauea I rteve a trial

ln 3uly end I'n actually echaduled to be out of the

country in Suly ee well.

THE COURT: 9/5. And youre on 10/5. And

then Patittoner'e reply 11/5. And the case will then

be rfpa. We're in receas.

(The taking of the proceedtnge concluded at 2:50

o'clock p.m.)

Nonne McCarnick 6 Assoc. 931/291-3314
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STATE OF OHIO ^
) 59:

COUNTY OF NIAMI I

1. RllSAN L. BICRERT, a CertLfted Shorthand

Reporter and Notary Publlc in and for the Etete of Ohio

at large, duly cummleeinneE end qualified,

DO HEREBY CERTIFY thnt the foregeing

proceeeengs were reduced co writing by me

stenogrepNCally end thereafter reduced to typevriting

and wee ceken at the Clme nnd place heralnaiter aet

forth, pursuant to Notice and Agreement of counsel.

I FURTHER CBBTIFy that I en not e relatlve

nor ettorney for either party hereln, nar in any eanner

lntereeted 1. the event of this ac[lon.

IN wITNEBR HHEREOF, I have hereunte eet my

hand and eeal oL office tbia 32th day of Sune, 30R3.

N/ T r2C^"l,i1l^

6USAN L. BICkERT
Notary PvG11C, 9tate of Oh1o
xy Commisalon erplren: 043-03

Nonna NcCotmlck 6 Aeeoc. 931/291-3334
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I UNITED STATES DISTRICT COURT vn].°s 1 ove in Limine to exclude any testimony with

2 SOUTHERN DISTRICT OF OHSO n.a°s 2 respe to the deliberative pracesses of Mr. Fox

3 WESa'ERN DSVI6ION v,n•v 3 in relation to the extnaneous information that

4 • a • °-+x 4 es presented to him.

" 5 BOR9Y T. SHRPPARO. . •`.•+.:e 5 We xould cite, your Honac, Che cae

6 Plalntiff, . v°n9 6 of Ga13 versun Pecker, 231 P Third 265 333,

V v!]cx 7 Siwth Circuit, 2000, in which the Court held

8 -vs- , CASE N0. C 1-00-493 i3.o.]u 6 that even when a jurar teatifies as to external

9 evidence, that testimony must be pareed of a11

10 MARGARET BAGL[Y, WARDEN, . v,°],° 10 raferenee6 regarding the effect of that

11 Defendant. v].n.] 11 infarmation on tha juroe'a men tal proceeaea o r

12 + • • "-•]-n 12 the jury's deliberation; and they are quoting

13 Evidentiary hearing in front of `nn."z 13 BlbLins veraus Dalsheim. and

14 MagieCrate Svdge Mers, at the Pederal Buildin4, 14 that'6 at 21 P Third 13, 3'I, 6ecand Citcul[,

15 Dayton. Ohia at 8x45 a.m., on Monday, dune 24, v.o•• 15 1994,

16 2002, before dulie Hoheneteln, a Registered `3•°16

U

In adaitlan, your Aonor, we wculd

17 Prefeeaicaal RePOrter and notery publlc within vaL 1] eite Doan vereue erigano, whiCh is at 231 F

I 18 and for the State of Ohio, 11!".e< 18 Thitd 922 735, Sixth CSrcu1C. 2001, which the

19 + • • u.u.° 19 Caurt held iadicae, we decline to apply Federal

20 °s'•"'° 20 Rule of Evidence 606 B Ln this case since the

21 . . n.•a,s 21 District Court did not hold an evidenCiary

22 v.u.° 22 heerivg.

23 +x•""•°° 33 By way of -- by way then -- by

24 COnNj
I '

v,•s,ax 24 implication had an evidentiary hearing been

35
f 1/- vla.ns 25 held, 606 R wovld apply.

ale@p YeCged6CT a MSOCLIPEB a 1931) 393-3334 Yf A 14YVat¢R â .VeeCIi469 + f93]) 391-9314
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1 court 9uspended me. Becauee I kncw I didn t

,

1 Aleo we cite United Statea versus

v'e•'vi h ii 2 that'e a ThirdLloyd 269 F Third 228 2372 ave to deal w th t anymore. ,

]a .°°.i" 3 M5 pRRRY Th k i]•]]'ss 3 Circult ease in 2001, again, citin9 the general, : an you.

°v.oa.u 4 THE WITNESS: Thank you. +]•e^°s 9 rule Chat elthough a juror may testify as tn the

ri,°e,xs 5 MAGISTAATE ,3G âG£ MER2: Recre â 92 5 nature of extraneous information he received,

. aa,m.v 6 MR. FILLE: No, your Honor. iauua 6 he's not permitted to teatlfy as to how that

xx.o°.xs 7 MAGIETRATR ,]UDGE MER2: Thank you, T information affected hia mental pmoceaeee or

v,°°,ss 8 Mr. Stidham, you may step down. You are °iO'"• e deliberatlcns of the jury.

n,w.xx 9 excused. ° 9 MAGISTRATE SVDGE MER2: Thank you.

11 TRE WITNEHB: Thank you, your i]••• ° 10 Mr. Maul.

v.m,u 11 Honor, i]u.]a 11 NR. MOUL: Well, that's all in

12 MAGISTRATE IUDGE MER2: We•te i "!`sx 12 good, but the trial judge Sn this oeae relied o

iio[.n 13 eceea until L:30. v,u,ss 13 the deliberaClve ptoce99 ae did the Court of

:a,oe,'x 14 (WHBREUPON, a discussion was held 14 Appeals.

15 of£ the record.) 15 We certainly would ask at a minLmv

t]•R,° 16 MAGI£TRATE ,iDDGE MERE: `]'"" ` 16 we have e right to brlef the leaue. W. would

v'•a ° 1] Me. Perry, yeu may call your next witnese. °!s's 11 aek while we're here today, we certainly be

i]•+a:+ 38 MR. MGVL: Stephen Pox. 11 alloved to inqnire Snto it.

v."x's 19 MR WILLE Y H if I
s].•s.° 19 MAGISTRAT£ SDDG6 MER2: We'11 take. : our onor, mey.

v,u.a 20 I'm eorry. I like to make another objectio]` in 20 the evidence subject to the objec[ien.

v!`•° 21 the form of a MoC1oR in Limina outeide the 21 MR. MOUL: Thanks yoa, yout Eonor.

vn•s 22 preeence of Che witneee. 22 WHEREGROX:

`]!]'°] 23 MAGIETRATE TUDGE MERE: 23 P:]X,

W24 All ri9ht. Go ehead. 14 herein, being firatof lawful age. a witnese

mn.s y5 MR. WLLLE: Your Honor, we would 25 duly eworn as hereinafter certlYied, testified

9m®3][e[b®¢CR â AB/CC3ASRB a 1932) 991-f334 tlONO• MecoW6ER 3 A9aeCIlTEâ + I932) 2/1-J334
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as follews:

HAGIRTRATZ SpDGZ MERZ: Hir, would

you state your full name and spell your last

name for the record, Hlease?

TH8 NITHESS: Stephen E. Pox,

witneas, eir.

BY MR. MOVL:

Q.

A.

O.

A.

0.

ffiAGISTRAT6 JROOB HRR2: Your

nr. Fox, where are you employed?

Tren Tech Incorporated.

And what is your occupation?

ttechanical deeignen.

Can you describe for me your

educational background?

A. t have approximately two and a half

yeara of enginearing at Ohia vniveraity or ohio

State.

Q.

Q

A.

Cincinnati

Q

In Athene?

I.E.

And where do yau currently reside?

At 8966 Plainfield Road, in

How long have you lived there?

YoOa YeCma6CA a A89p3A1Ra ` (91)) 191-3>3f

A. 91nce 1908.

Q. And who is your neigFbor?

A. I have a neighber on each aide.

dormen and Anne Planagan and the Longe.

0. And Anna Planegan works where?

A. She warks far the diatrict

attorney'e office downtown Cincinnati.

Offiea?

Q.

A.

Q.

A.

Q.

A.

0.

Hamilton County PzosecvtorS
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Yee.

And was she yovr neighbor in 1995?

Yea.

Rava you ever aerved ae a juror?

Y.S.

And do you remember the name of CTe

defendant in the ceee that you served a5 a

juraz?

A.

Q.

A.

Yea.

And who wae that?

Bheppard.

Q. And do you remembeu who, do you

remember hi5 first neme?

A. Bobby.

9. And do you remamber who the

plaintlff was and the P[oaecutor was?

YeCGA1CC6 L Ae9oClASpB ^ 1931) 291-3331 L
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Q. And wlla wae that?

A. The praeecutor waa Mr. Deters, and

the plainaiff, I 9uese, Mr. Sheppazd.

p. Okay. But tha prosecutor wao the

Hamilton County Prosecuoor's Office?

Q.

that righc?

9.

Yeah, okay.

Case was State veraus Sbeppard: ia

D. yov remnmber what kind of caae

it wes? Wae it a theft, murder, whah kind o£

A. It wae a capital muzder cese.

0. no you femember what kind of

penalty the Stete was aeekin92

A. The death penalty.

9.

ehat caee2

And was the jury Sequestered in

A. Por olle evening.

Q. And do you remember when the jury

wae seguesteredi

A. It wae the laet night, I guesa, of

the penelty phese.

Q. You weren't aequeatered in the

tMGnA aeRiPtIR e A96UCSA129 1 (937) 291-3334

each?
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No.

8o there were twc phaaes?

Yee.

And you deliberated aepurately on

Do you recall during the penalty

phaee Sort of the crux of the defendant'e

argument as to why he shouldn't be put to death?

A.

0^

A.

Yea.

And what was thac?

I guese there waa an argument made

that he may have auffered from parenoid

achieophrenia.

0. And do you z call whetber mc.

9hepYard put an aay expert teetfmony on the

ieeue of paranoid schizophrenia?

A. Yea, x believe he did.

0. And do you remember the name of the

doctor that he called?

A.

Q

Ao, I don't recall.

Do you recall whether the Staue put

an eny evidence.

A. I doo't believe so.

9BYVe0 9ecoPl¢¢ L AssoCiAT88 ^ (9391 ]91-a33.
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1 Q, A. you recall ths Court nnatructing 1 the best of your recollection, it vae after [be

2 yau net to canaider any evidence introduced 2 defense put on all of their evidence?

3 outelde of, excuse me -- ettike that. a3'sa'sz 3 And did you give the answer. I

1 s 6 po you recall the Caui[ inatructing a3'sa'° 4 believe ao]

11 `s'v 5 you to consider only evidence introduced in the 'i°"o1 5 A. Z may have. 1 was quite ill during

31'1"3e 6 tria3 Court in your deliberetione? 6 thet depositian. t hed the flu, which I think I

A. Yea. l [old you, Maybe you don`t recall evecything I

a3'°'33 8 Q. And do you recall the Court 8 said.

vs,a 9 instructing you not to contact third partiee +3'°'++ 9 4. Well, _s i[ safe to aey it wea

s^ 5 10 until after yau, exeuse me, vntil after you ha9 lo af[er Or. Smalldon teetified?

°: • 11 deliberated in the caee] v.sv.o 11 A, I, I can't be eume about that

v.u,u 12 A. Yea. either. Maybe so. I don't, the chronology I'm

a3'o's 13 R. And do You understand tGose 13 not for aure abouC.

a'e's 19 inatructions were importan[] Q. When you made the call, you

+3'°•s 11 A. Yss, n'a°'° 15 understood you weren't supposed Go do so; is

+°^°'u 16 Q. And did you follow those °'s°' ° 16 that crrect]

Y3,^s, 5 37 instiuetional v'ss' x 37 A. Yee.

+s.ss.a 18 A. No, I gueas not. +a"" e 18 Q, And, in fact, you so understood

as._o.m 19 Q. Can you deecrlbe for me how you 13't3'° 19 tbat you veren't aupposed L. do so that you

a.os po breached thoae lnatructiona and failed to follow 20 specifically refused to tell Ms. .iones the

ans°.a° 31 those ins[ructionsx v'-^ 21 purpose of your call; ien't that right?

I v.s°,v 22 A. I mede a phane call Co t Mre. Helen a3'v'S 22 A. Yea.

+ s s ° a 2 3 . l o e e . I p] Q. Can you tell ma wha[ you asked He.

24 q, Who is shex a3rsa,o 2g ,Ianea without getting into what she told you?

°'s°•a 25 A. 9ha wae the lady r purchased my +3m'° 25 Can yCU juaa tell me and tell the Court what it

3R6ia Y°COPMea a>59oCIATe9 a 19]]1 291-3334 eCNXE ]aCOARCa 4 Ta9tC3AraB ^ 193]) 3e1-333t
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- usom 1 home from. - vso,ss 1 e that You asked Ms. Jones in that telephone

aas°se 2 U. And why Nelen Jonea as oppesed to °'s°'s+ 2 cell?

nso.3 3 your neighbor four houeee down? whet wae it +°'3 A. I, I simply told her that, you

v,soo3 4 about Helen Jones that mede you call her? r3's3'°s 4 know, I waoted [o aak heY a questian, that I

aanon[ 5 A. Well, I knew ahe had some 13.a.ot 5 cou3dn't [ell her anything other than I juet

aa.so.as 6 background in, in psycbological, peychfatry, you v.ss.as 6 wa¢ted her to give me a boiled down, you know,

u.ea.as ? know, type field. 7 leymen'a definition of Peranoid achiaophzenia.

a. B Q. You thought she wns a peychologist? Q. And, again, this was on tbe phaneY

9 A. I really wasn't euze what, what she a°'°'°s 9 A. YPa.

s° + 10 If she's e Psyehlatriet or peychologfet. a3's3'x 1o Q. . Waa this in the evenzng?

v,s°. s 11 Q. But You thought ahe had aeme [ype 11 A. Yes.

13 of extenslve trainiag in [he fleld of 12 p. And this ves before you guye had,

us°,3 13 peychology; is that right? 13 before the jury had moved fnto deliberations?

asaa,a 14 A. Well, I mean, I. I undenetood that '3'33`s 14 A. Yea. It would have been, I

v.m.m 15 to be eo, yeah, 15 believe, it was the night before we were

a3.sa' 3 16 Q. gkay. And do you remembet when a3.s3.an 16 sequestered.

13`sa.e 17 during the trial you contacted Mrs. Jones? 11 Q. Can you tell the Court vhy you

ahsnsx 15 A. It was dvring the penalty phase. vm5ms.18 Called Me. Scees?

a3'aaa 19 0. Nas i[ nfter the defendmt had put v,s<^o 19 A. I guese I just had to have, yau

aasa,s y0 on ita entirn deYenae in tlae penalty phaee? 3°da3 20 know, have a good feeling Rhat, you know, I

vrsa.s 21 A. I caa't be sure of that, +a•35'° 21 undezetood, you know, what I wae dealing witb.

vsnn 2Y p. Did I take your depcaition on 22 It was, it was kind of a hurden to ma.

vrsv,> 23 Pebruary S of 2001? vsa.s 23 Q. S. ia ia eafe to say you called her

il.sa,3 y4 A. Yee. a3'sa'S 24 becaoae you were encomfortable ritA emactly whnt

vsa.a 25 Q. And did I ask you the question: To "i3'1a'S 35 Pavanoid schizophrenia was?

. Yat'OPHIQ a ACSaCIATA9 ^ 193]j ]91-3]36 WNOA 1aCUm6c6 e A88oCIAT%° ' 19371 391-3331

A-76



133

1 A. Or, you know, Z gueea more

uncomfortable with my lack of underatanding.

Q. okay. So you did ac hecause you

didn't underetand vlsot paranoid schizophrenia

was; is that right?

A. Yea.

Q. And ynu falt it was amportent that

you understend what paranoid echitophrenia wae

in order for you to make yout determination;

caraect?

3

4

5

6

7

A. Yes, I gueea.

0. You would agree that at the time

you made the call, you had some doubt ae to

whetber or not Mr. Sheppard wau, in fact,

paranoidschieophrenio, didn•t you.

0.

I must have. I mean, Stve --

rou weren•t sure one way or che

No.

at that point; correct?

And you'11 egree that it â r. Sones

had told you something thet would l:ave enabled

you to nclude that Mr. Sheppard did auffer

from pafanoid ethirophrenia, thac you wouidn c

R^Rp,BCtVIO¢CA a A99GCLSe9 a(93?1 391-]334
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have aentenced him to die; is that correct?

A. You knnw, I guess, you know, I

asked ber for a d®fin_tlon, I, I didn't, wae

not goang to ca11 and have her, you know, what

ahe told m¢ anfluence anything.

Ycu know, that I would -- I was

not calling her to try to make e determination.

St was I was trying to underetand what I was

dealiag with.

0. But I jYat. I'm not sute that I

understood your reeponse. Am I correct chat had

she told you something that would have led you

to conClude that Mr. Sheppard did suffer from

paranoid schlzOphrenia, you would aot have

aentenced him to die; in that cortect?

A. Well, the quesuion. 1 don't really

get the question too moch, beceuee ehe didn'C, I

didn't give her any specifics or anything, it

was just I asked her for a de£inition and she

was noc giving me opinion on anything.

0. Agein, you recall when I took your

depoaitiOn in Pebruryi do you racall?

A. Yee.

0. And do you recall the queetion: If

hr, Sones had said something L. you that would

Wn®A YcCpN3I4 & AA90CLYT69 e 1939) 291-3334
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u.a, a 20

u:», s 21
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have led you to believe that, in fact, Bobby

Sheppard was paranoid schizophrenic, do you

agree with as you wouldn't have eenteneed leim to

dia? And you gava nhe anawer, tbat's a

posaibility, yea.

A. Well, it`s, it is, but, I mean,

that wasn't, you know, it was no epecifica. S

was not asking her to make, you know, provide me

with information to make a determicetion.

Q. Thec why were you cal3inY her,

A. dueh eo x could undetstand what,

what I was dealing with, whet, to tvy to get

better underetanding what the aituation wes end

0. And, again, if that

understending -- I think I understand what

You're saying, but if that underetanding led you

to believe be was, in fact, paranoid

achizoyhranie, it'a at leaet, I

paealbility?

A. ph-I:uh,

quote you. a

0. you would not have sentenced ot not

recammended a eentence, that xr. Sheppard be

eencenced to aie; correct?

A. Posaible,

Im@tt Brt'qWnGR a A89cCIATP6 - 1933) II93-)334

136

Q. And can you tell me what Hs. ,iones

told you in responee to your que6tiOn9

A. Itesh of my recollection she told me

baeically it was somebody that didn•t have a

grasp of reality.

Q. And what doea thet meen to yau,

eomeone doesn't have a greap on tealityv

A. we11, meybe somebody'a 3u9t not

awate of. you knou, you know, what'a going on

and how to deal with thiage.

4. I'11 try to quote you. it's

someone that doesn•t underetand what's going on

around them; is that correcti

A. Yeah,

9. That's what you anterpreced her

6tatement to mean.

A, Uh-huh,

NAGISTAATE dOLOB H8H2; ILCicating

yea.

BY MA. MOUL:

Q. You'11 agzee with me that the. Br,

donea, ot ttrs. Jonea's responae to your qaeation

influenced your verdict, wouldu't you?

A. I think I'd already mede my mind

up. I think I'd maybe uaid that to you before,

YO@V,.NCtb^t& a A99aetAlRd ` 19393 f93-333t
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asss.aB 1 that I, I juat needed to feel Ilsat I was doing sa,a.v 1 0. Did you tell any o£ the other

°'saas 2 the right thln9 and I kind of understood -- 1441os 2 jurors about your conversation?

13i59'B" 3 4. I don't balieve you an9uered my u_eaas 3 A. Ne.

' t 4 queetion. You do agree with me that the aa,°a.as 4
Q. Now, do You oecall the trial 7udge

va.w.Ba 5 informatlon that Ma. Jonea gave to You ^°'°°'1° 5 eakivg you some qneacione about your

°' 6 influeneed youx verdict: is ihat correct? -^°:°s 6 onversetson?

ae°B.m y A. I'm eura to eema degree, small s°'°°•^ 7 A. Yes.

u.BB.O1 9 degree. a<.ors° 0 Q. DO yOu reCall bim eskiug you

°'°- 9 Q. S. the anewer s yea. --° 9 whether thet oonversatlen had an affect en youx

B° 1p A. Yes. sa.m.a 1p deliberations or youx declsioni

aa.B°.a 11 0. And, igain, to uGe your worda, you s•'°S'° il A. Sir, I don't, I can't eay that ¢

12 agree that it contributed to your verdict of s°°°•° 12 emember speeifically vnet I said during that.

13 aeath: is that carxect? s°°°•-5 13 with Judge Crueh.

14,BB17 14 A. If that's, yeah, if thet'a what I °a'°°'^s 14 0, nid You at the time enawer all oY
Ba.m.s 15 aid, 15 bis questions truthfully to the beat of your

s<mms 16
Q. Well, xrreepective whecher that's °a'esa 16 aeotlection et the time?

se,B°.a 17 what you said, ae You sit here today you agree 17 A. Yas.

sa.Bm a 18 ic contributed co your vardict? `a-m.. 11 Q. Did that conversation ynu had with

1e.°B.s 11 A. Yes, it must have. °ms.e 19 s. Jonee in your mand biae yon against Mr.

u'°°' m 20 Q. And, again, you agree thet la'°s' ° 20 Sheppard?

.a.°°r° 21 actually, you said before, you believe You may sa'm'° 21 A. No.

h4,B°-v 22 heve already come to some non-final conclusion 22 Q. Did it make you feel that you could

ss e°. v 23 of how you were going to vote. sa•eB' ° 23 not liaten to his eide of the case?

IO1111 24 y understanding ia a[ t°°°s 24 A. No.LG

uBB.: 25 it enabled you to affirm your conclusion thet u'°s'S 25 Q. nid at make you feel that the

9[C&'IU XcCCIg6Clf 4 As8MAS69 - (9]9) 591-43]l Bp^ 32COW¢C6 a Ae6OC1ATC5 - 193)) S81-J334
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ao-BB.u 3 Mr. Sheppard was not Pasanoid echisophrenie; is °'°sOS _ evldenCe that he preeented would be lese worchy

ae°a.ae 2 that Corract? 'a-w-]° 2 of your considevacion?

ia.BB.m 3 u,°a.aB 3 A. NO.

ve°°s° q Q. S. wilt you agree vich me that the 4 xR WILLE: Noehing further, your

u.w.sa 5 information given to You by Mrs. Sones made it u'0°'aB 5 Ronor.

La.BB.fB 6
a61er fOr you to vOte for death? u.m'Bi 6

MAGI%TRAT% JOLGE MERZ: Phank you.

t4.m.°s 7 A. I gveea, yee. 24'03°2 7 Before wC tnke a redixect, I have an nnltial

sa.mas a MR. MODL: I have n0 further °'°s'B° 8 appearance. Mr. Knief and the Yile, please?

u,°a,as 9 queatiOne. a.°l-n 9
S. MODL: If it halpa Mr. POx, we

sa'°s. ° 1g MAGISTRAT% JDDGE MER%: Cracs? s°'°a' ° lp have nv redireCt, y0ux Nonor.

5 ]5 11 MR. WILLE: Thank you, your NonOr. .°'°°'°° 11 MAGISTRATE JVDGE HER2: Oh, thanks.

u.m,9 13 (,•AO65-RXAMiNATTnN aana'] 12 You may step down. Mr. Fox.

sa'°t' ] 13 BY MR. WILL%: sa.°a.5 13 (OtH4REEPOM, a diecueeien was held

u.°:•5 1q Q. Mr. Fox, could you tell us how long u.m.° yy off the record.)

u.Ba.u 15 ihe Coaversation 1dsLed that you bad with Mrs. 16'01' IS MAGISTRATE JIIDUE NER&: And Ms.

sa.B_.s 16 Jonee, or Me. Jonea? -°'Aa 16 Perry or Mr. Moul, your nexU witne9s.

v.an B 11 A. 2t wa9. it waa very ahOrt. A Ga—u MR. ttDVL: NC would aek the Court

16 unute, maybe tw0 minutee, if that much. °'°t'° 18 for a£ive minute recese.

u.m.9 19
Q. NOw. again, did You tell Ns. JOnes n'°l'° 19 MADIS•:RATE JVDGE MER&: Of ouraec

sI°* ° 21 tbac You were juror} '- s+'°°'° 20
I

We'11 recaea

'ai0i ° 21 A. No. sa.BB B p1 MR. MOUL: Thank you Yery much.

sa.B:•a 21 Q. And did you saY, did you ask her I 22 IWNBREDPON, a dleCVSaion waa held

°° ) 23 anything at all or indicaee to her why you were 23 eff the record.)

u•°vs 2< asking the queetiona? 24 wE<t9N:

sa'm'°s 25 A. No. 25 ANM% 6 ANAGAN,

RO^fa MecD1aRCF e A98p:iASEB ^ 193]) 391-3334 ffiWN McCOW6CR 4 M80CSaTa9 ^ 193?1 I91-3]3(
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1 STEPNEN E. FOX

APPEARANCEE: 2 of lav(ul age. a vatneSS hecein, being fi[st duly svo[n as

3 herelna£tei Ceitified, wes exemined and tleposed as follows:

On behalf of the pe[ICloner:
4 CRO55-EXAMINATION

Sane P. Pe[rY• Ee9.

of 5 BY MP. MOUL:

OPfi<e oP Che Ohio Public Dafentlai

llrh Floor 6 s e yQ. Woultl you ti[ our n ame foi the teco[tl,

8 East Long Street

Coiumbue, Ohio 43215 7 please,

and R A. Stephen E. Fon.

Geoffrey S. Moul, Esq. 9 Q. What•s your atldiess?

of
Murray, tlu[phy, Moul & Basi1, LLP 10 A. R966 Plainfield Roatl.

Suite 400
326 South Nigh Street 11 Q. Ie that Cincinnati?
Columbus, Ohio 43215

12 A. It•s Sycam.oca Povnship.

On behalf of the zeepondent: 1J Q. dsia?

Chailea L. Wf13e, C.D. 14 A. Yes.

of

OffiCe of Use Atto[ney Genexal 13 Q. And hov old are you?

36th Floor
30 EaSt S[oatl Sireet 16 A. 43.

Columbus, Ohlo 43214
17 O. What do you do for a living?

1R A. I•m e nufeCtuilnq engineei foY DFma

19 Elecc[onics.

_ 20 O. .Iust es a way of backgtounC, my name is Ceoff

-^ I 21 lV^ eMout, antl I[epresent Bohhy EhepparO, who hasf

22 Cofederal hebea6 Coipus peYition. This le my co sel, Jane

23 Perry, and ihis Ss Charles wille. Ne iepTesents the State

x< of onio.

ACE REPOIRING SERVICES ACE REPORIING SERVICES

nunwx: .nmaon.a numm^x mm::uas
n-m -mv
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DEPOSITION OF STEPHEN E. FUX

We're here for a depasitlon, which means

eacentially I'm going to aak you ques[ione. Tbe atate F.ay

also ask queationa when it's all said and done. If at any

cime you don't understand semething that I ask you, please

tell me you dan't underetand my queation. oo you

unaaiaxand?

Oh-huh.

A.

Q.10

12

13

G- You jnat gave me an uh-huE.

In order tor her tc take down a ething that,

subsequent to this proceeding, aan be used in a meaningful

way -- 3 know when you say uh-huh it might mean yes, but if

you don't give yea, no, veibal rnaponses, aubsequent to CJGis

we'll never be able to lnterpret what uh-huh meant.

A. I underatand.

. Q.. So lf you oould juet make sure of ttat, and

I'11 try to remind you. I do the same thing in my speech.

But I'11 try to remind you if you don't, hopefully tbe court

reporter will ceminb us es well.

Have you ever been daposed before?

0. Have you had any conversationa with anyone

about coming to this deposition totlay? Who did you toll

that you were coming to this deposition today?

2

24

ACE REfGRIING SERVICES

DEPOSITION OF STEPHEN E. FOX

A. I had apoke with my nelgkhbor, NOrm Aubin, Just

after I had received the notice. And I]uet asked him, you

knco -- aaid that I had gotten this information.

Q. IS he a lawyer?

A. Yes, aii.

0. I certainly don't vant to got inco your

conversations with your attorney. Anyone else you talked

10

Has wife wes aware of lt. 9he had been depcsed

aa well, I believe.

Q.

A.

0.

11

12

13

14

15

uh-huh.

Anne Flannigan.

Okay. Anne Flannigan is your neighbor?

A. Yes.

Q. I see Okay. You spoke with Anne Flannigan

about it?

A. I had -- we had just basically ezchanged the

informatien that we both veceived, you know, the depositlon.

p. Other than talking about the 2act that the

deposl[ion was going to take place, did you talk with Anne

about anything else?

A. W. didn't diacuss any parxieulara of the cese

or nothing like that, no.

4How long hnva you lived neat to Anne Flannigan?

16

1?

19

19

20

21

¢2

23

]4
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20
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23
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A. Bince Heptember Of 1980.

Q. what I.A. Anne d0, do y0Y know?

A. I believe she works with tte Eistiict

aEtorney's office.

0. Do you know Joe Deters?

A, I do nct kncw him personally. He was the

l

attorney involved in the casa,

O. What case.

A. The eobby Sbeppard ease.

Q. Have yeu ever met Joe netees.

A. No, no, I never met Itim during the case.

Q. oiN you evei see him at Anne ylannigan's house?

A. Not thbt I enn recall.

Q. Now about Mr. P.I. Meyer?

A. I know him as associated with the case, but not

socially.

0. Ycu didn`t know him or p.eet hl.'n at Anne

Flaanigan•s ever.

A. No, not that I ean recall.

Q. We'ce talking about the Case. You served as a

juror on ohio versus 6obby Sheppart?

Q. oa you renember when that waa?

A. Yeah. It wee in the spring of 1995,

ACE REPOEONGSERYICES
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Hnw many jurona were en that case, an ynu

A. I believe there was 12, and then two

eltcrnates

0. And how long dld jury dalibera[lona laat, do

you remember, on the guilt phase?

A. 9oy, I couldn't tell you, lt was a whlle ago.

It was -- I vould say it want o two days, just my best

recallection.

0. And cn ths penatty phzse, the jury met

sepaca[ely aa well?

A. Yes.

Q. Do you remember how long the jury met on the

penalty phaae?

A. - can t give you hours, but I think it ran into

n daye.

Sc tle juty deliberated for about four days,

A. Tntel, yes.

Q. How long dId tbe trial last?

A. Well, from beginning to end, at vas -- three

eks was the duration.

0. Okay. Do you know Helen Jones?

A. Yee.

ACE REPORONGSERVICES
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G. who is she?

A. Sha's a former landlcrid of mine, that I had

purcthasad the house ftMn her that I was renting.

O. 'fhe house you live I. now you purchas6fl from

her

A. The house I live in, yes.

0. At some point duiing the trial of pbio vecaus

Bbbby Sheppard, while you seiveG on the jury, dld you have

an opportunity to speak with Dr. Jones? .

B

9

0.

4

Yes.

And een you tell me how that ConversatLOO was

initfated?

A. I had -- this was aftei the original pha¢e of

the case, Chis was duving the puniahment phase, I guess,

there towartls Che end of St. And I had phoned her.

6 Q.

A.

Q.

1?

20

You vere at your house?

she.

Was anyone else present buring [he

mnversation.

22

29

What tine of day vas that?

IC was in the evening.

Wos it after a day of trlal testimony?

Yeah.

ACE REPORttNG SERVICES
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0. 50 this was -- you made this phone call on --

1t sauntls like o s weaknlght, sometime during thC pmnalty

plhase of [he trlal, coriect? -

. Q. Was this after all of tha evidence had been put

on the penalty phaae?

A. I believe it was after the defense had, you

know, finiahed vith thelis.

Q.

10

11

12

13

S. this waa after -- do you remelnber who -- tha

name of the doctor that the defense put on?

A.

0.

No, I don't.

The conversation you had with Helen Jones took

place a[cer the defense had put on -- after the defense put

en thelr psychologist?14

15 A.

0.

16

lt

10

19

I cap'C say £or sure.

To the best of your recallection?

I would -- yeah, I guess so.

xo the best of your recollection, 1C was after

the defense put on a11 of theif evidencei

A. I believe so, yes,

U. waa it beeere or after closing arguments?

A. Nell, we were s6questered the last evening, so

that would have been -- it would have bean befoie, I guess.

0. You were sequestcrad?

20

22

23

29
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A. The juty was,yes.

0. Hov lang vere you sequesteied?

1. Jcst cne evening.

0. Do you knew why you were sequeateretl?

A.

0. The Ciia1 vas when, 1995?

A. Yes.

Q. And you bought yovr housa when?

A. Oh, it was rn '92 nC -- I can't say, '92.

Q. Okay. 9etween '92 and '95,:had ynu had an

opportunity to talk xith Or. Jones?

1. upon occeaion, yeah. I would -- ahe lived

fairly close to where I lived and I would do things, move a

pieee af Eurnituma or something for her.

D. Why tlid you call her during the trial?

A. Well, I believe at that time I understood my

obligation to the coun[ es far as, you know, our

in9t[LLCCions. as to. you know, wha[ sentence, you know, the

jury was upposad to come up with based on everything.

And I felt that I-was somewhat maybe -- just

was a little vneomfortable wlth it, and I was kind of -- had

to feel good with mysel£ that, you know, what I was going to

do, you know. I Cook it very seriously.

0. Bii[ I guess I don'[ undersrand. What were you

12

13

15

1?

18

19

2n

21

22

23

2g
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looking to get from Dr. .IOnes that you didn't get out of the

tiial?

A. I just asked her -- you know, I had called he

I told her I haC a quastion for her. I said, I can t tell

you anythinq, you know, other than just asking you thls one

ques[LOn. Antl S had asked her jnst what is the boLled-doun

vetsron o£ peeanoid schieophrenie. And she answered that

queetion, basically aaid thac it s just a-- someone doean t

have a grasp of ieality, and ehat was baslcally the end of

10 it. We had made some sma11 talk efter that.

Q. I van[ to oertainly N. thaougE that. Ho

did the conversation take place, five minu[es?

A. Probably not even thet.

0. Yout beat aetimate?

12

13

15

16

17

10

19

Oog

A. I would sey maybe two to three, four minutes,

semething like rna..

0.

g'aestion?

0.20

22

question?23

Okay. You talked about thinga other than thia

Yeah, we had talked about the house and things.

You didn't tell hBr you were ln tiial?

No, I didn't.

You didn't tell her why you weve asking the

ACE REPORfING SERVICES
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0. And she told you, to the best of your

ecollection, bhat lt was what, paranoid schizopbrenia was

hat?

A. Just kind ofa layman's version of someone that

didn't havs, you knoe, a grasp of aeality.

0. And I guess I'm asking, why did you call and

ask for that boiled-tlown de£inition? What questlon were you

trying to -- what uncertainty were yau trying to anawer?

A . It really waan t eo much uncertaxncy, I just

needed Lo feel, you know, I felt right with, you know, what

¢ felt was my obligacion to the court.

0. What did that mean to you, it's not in cuuch

with realit?

' A. Well, I maan, it almost definad itself,

someone tha[ doesn't -- doesn't have, you know, a grasp on

reality in the real world.

9. That's somebody that shows awne disorganized

behavior, acts like they'xe crazy?

A . We1t, I guess it ceultl manlfest itseif in a

numbcr of waya, hut I vouldn't, you knou:, eay it's somebody

[het acts crazy necessarily.

0. I guess I want to understand whaV char meant tn

you, aomeona mat'e not rn touch with reality.

A. I don't know. To me, it's self-explanatory.

6

10

12

5

9

20

23
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IL's somebody tha[ s, you know, kind of Off. You know, they

don ' t mayba understand whac's going on around them, what

they're doing. -

0. okay, I atill txying to undaratand -- ana

maybe evexyone else does and I'm s1ow. I'm still trying to

underscand the purpoee of the call. That wasn't an

explamtino you were given in crial?

A. No, I guess --

p. Why did you?

A. I guess it wa5 for my own -- kind of for my own

selfisM1 reasons. Becanee I wae going to have to, you know,

live with, you know, this decislon. I took lt very

aeriously and I guesa I juat needed m feel eamfnrLable for

my own piece of mind.

0. Did ynu think Bobby Sheppard auffered feom

paranoid schizophrenia?

A. I don't know.

Q. You didn't have an opiniOn one way or tho

2

3

10

12

13

la

15

16

1'/

18

19 other.

A. Nat -- I guess not.

Q . And waa pert of your opinion based on yaur

underetanaing that paranoid schlxophrenia ie someone that's

in touch with reality? you thcugbt he waa In inuch withour

reality?

22

23
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A. Could you kind oC restate that again?

0. I think you jusr gava the Opinion that -- or

the testimony that, in your opinion, Aobby Sheppard didn't

suffer from paxanoid scbiaoPhaenia, wrrect?

A. No, I don't know that one way or the othar, and

} tlon't think I fOlt that way at the time.6

0.

8

At tte nlme, it waen t your opinion that he in

fact su££ered Lznm paranaid schizophrenia?

A. Ltke I said, I had really no strong feeling one

way or anothet. Without knowing -- I didn't knav him.

Q, Well, then, what x the purpose of making the

phone call, what were you trying to find out.

A. I was, t gceea, juac trying to confirm my --

you know, what I felt was my obligation to che ouurt.

O. Whan was your obligation to the court?

Well, our Snstructions were to, you know -- if

we found, you know. through the instructlons that we were to

go One way or the other with the penalty phase, that xe were

told du'ring [he beginning that, you know, it is your

obligation to baaioally, you know, go with the instructions

a£ the court.

O. Rigbt. Hut wh9t did Xelen Jcnes have to do

with the instructiens of the conrt]

A. Nolhing.

0

15

9

9

2

2
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0. S. than why did you call Helen Jones?

A. I gueas it wae morn -- lt was just for my own

peaca af mind, that, you knov, I needed to feel, you know,

rn my hearo, I was going to be deing the right ching.

Q-

e

And did she te11 you you 'aere doing the right

A. No. She basically told me what I had said,

that boiled-down definition. And that was the end of it.

0. All riqht. but why did you want another

definition e£ paranoid schlxophrenia'

A. i gueaa just ao, you know, I xas gOing Co feet

comfertable with, you know, my part o£ the caec.

0. wae -- i mean, you were actempting to make an

asseesmenc ea to whether BoEby Sheppard was paranoid

schieophrenic, and so you wented to make sure you had a

pxoper cnderstanding of paranoirl schlzophrenia, was that

your objective?

A. Yov know, I don t believe so. Like I said, I

think I had already made a determinacion and then was going.

you know, under tha instrnctions of the court. And I

]ust -- 1 gueae I just needed one more something ]ust far

9

6

6

21

22

0.

29

yon already made a determination nn what?

Well, I believed, yau know, that he was guilty.

ACE REPORIING SERVICES
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I And I balieve that under the Inatructions of Lhe court, that a]urnr very seriously, right?

2 it wes, you know, my obligaCion to, you know, go thzcugh the - 2 A. Yes.

3 penelty pbase as inseructea by the court. 3 Q. Ana so - m having a herd time r¢onciling thoae

Q. I'm witn you. I'm going to be here all aay 4 faots vith tne notron Lhat you would violate your obligation

5 until I geR an answer to this question. I den't understana 5 e jucor jusn e113y-nilly on something that wasn't

6 why you felt obligated to call Helen Sonee. I m not tiying 6 important to you?

l make you nervaus, I'm er'yinq Co understand. Why did you 7 A. Well, it wasn't, you knoW, willy-nilly. And IL

2 call Dv. Jones? Why did you want thae information? what 8 --t wea lmpoctani to me. I guess it wae, you know -- lc'S

9 did you hope to do w3th ihat inSormatian? 9 hard to explain. I really needea to feel in my heart that 2

10 A. I guezs I just wanted to feel gootl that I was , 10 s tlotng the ilgnt thing. And there was maybe a lingering

11 aoing the right thing. You know, it's a tough decieion tha9 I1 question of some 3ittle apeck of aoubL 9ut like I aara, I

12 I was gning to have to live with for the reet of my SSfe. A 12 don't even believe it was. It didn'i influence me. lt.

13 n s life was, you know, on Lhe line. And I didn't take it 13 baeically made me -- I feln that I was doing the r£ght thing

14 lightly, I gaeaa. And I Just - you know, in my haert, I 14 and could live wiGh it.

15 feli like that I needed to feel comfortable with myself and 15 Q. You belleve St confirmed what ypu alreaay knew?

16 in what I wae gmng to do. 16 A. No[ so much that, as it -- it wes -- it was

17 Q. I geeae I'm trying to nnderstand. was yoar 1? making iG, you know, easierr r qness, for me. It w3s mostly

18 decleion on whether to vote for aeatn or noC based on 1B selfish a t on my part.

19 whether you eoncludea he waa paTanold snhizophrenic? 19 Q. It wea makfng it eas3er. So I anderetand vny,

20 A. No. 20 .Te you applying that definition to what you saw every day

21 0^ Okay. Then why did ii mattei xhai [he 21 t of Bobhy Shepperd? I mean, wete you comparing whet she

22 definitlon of paranaid schieophnenia was? Why did you neod HZ said with whai you were eesing every day wiih Buhhy

23 answei I. that queatton from Helen ,lonea? 23 Bheppaid? Is that how yaa were iing the information?

24 A. I don't know. I gaeas St might have heen just 24 A. No. I ..... I lookback an thla n and i

ACE REFORIING SERVICES ACE REPORfING SERVICES
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I curiosity and jusL to be abie ce feel that, you know, I
1 very stupitl thing fot me to do. I admiL that. There wa

2 untlecstood what waa gorng o.
'2 t have aone tt.raason for me to do tbat. I shouldn

3 Q. Well, cas psychological Lestimony something you
'3 m not --Q. I

4 talked about during your dellberations? It must have bcen.
9 A. inat'9 beside [he fact.

5 aesume it waa.
5 Q. That's not the puxpoee oE ehe deposition. I'm

A. I don'e recall, you knov, all the details of
'6 m trying toc trying eo accuae you or anytfi3ngx I

'/ St. I lmagine ihere was some -- you know, aome talk of thaC 7 uneera<ana --

auring the aeliberatlone.
e A. Yeah.

9 Q . Okay. I guess something tloeen'[ make sense t 5 0 . -- what happened, why it happenerl. And so - I

10 . I'm getting the impresslon that ycu're trying to gtve
Sg an, you said i[ was important, you eald you needed ep, it

11 [M1e Cescrmony that actually the pychologlcel teetimony 11 as go3nq io make it eeeier, you needed to unaerstand. And

12 en't too important On the one hend, it wasn t a
k h d fi12 er eSwant to know, is what ycu tlid is yoa toa niticn

13 determining factor in your jury verdict. IE Cidn't matter
13 and you applied it to what yau were seeing every day out of

14 one wey or amthee whethez he wae paranolE achlaophrenic. 14 Bobby 9heppara, and then made a decision in your own mind a

15 But on the other hantl, you called xelen Sonen and asked her
15 to whether or not he laokea like someone GhaL was ou.. e£

16 a qveation ebout that. 16 uch wl<h reality?

17 Did yoa undersiana ihe coare's admonitiona not A . xo. I ic wan -- I naa

1B call outside people, not to talk to third parties about 19 underatood, I think, what, you know, the situation vea. And

19 LFe testlmony in Cne case?
19 you know, Co [nis tlay, I guese I ieaily don't anderaeantl wny

20 A. Yes. 20 I had done it, oMer than ¢oz my own peace of mintl.

21 Q. Ana to baae yovr tlecisian anly on evidenoe Lhat
23 Q. Did yov tell anybody in the jury that you had

22 you heard in trial? aa had I.I. one veraaciom

23 R. yes. 23 A. No.

24 And it s unas 13ke you took youu obligatlon aQ .
2q Q. Did you Galk abaut [M1la a ont Ditl you

ACE REPORIING SERVICES ACE REPORHNG SERVICES
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relay the contents o£ the co vetsation Ca anyone in the

daliberations?

A. No.

Q. YOu ard talk abour the aefense's claim of

ontal illneas as part of the deliberations, correct?

yo

A. Yeeh. I wes klnd af a quiet ]uror, I didn't,

know -- I more Or less kind of listened a lot. I didn't

gob involved in a lot of tAe aeliDeration. you know,

cenveraation.

O. Oh-huh. I want to aOLt of Cake that ta -- will

you agree with me that averything that was sald to you in

trial, as well as what Dr. .lones saia to you and what the

other jurors said to yon, was all collectively in£ormation

that you eonsitlerea in comtng to your verdiet, correCt?

A. Yeeh. pcetlominantly, you know, the trial and

our deliberaCions.

Q.

A.1fi

19

20

ena you dia --

An1 my conv¢taation witit Xelen Tones, I believe

was a negligible -- had negLigibLe, you know, contribution.

Q. Pight. But it eerCainly !s something thaC you

consideted as parC of youi deltbeiatlOns? 1 mean, you were

looking -- I'm scrty, your answer as yes?

A. Oh, like I aaid, I be132ve It was neqligible.

2

ACE REPORi1NG SERVICES

DEPO5ITION OF STEPHEN E FOX
22

O. eut it was -- ycu uere Looking for some

reassurance to maku you feel better so yau understlood Lhe

proeess. And you will agree that it va9 informatlon that

you censidered as part of your delibenations, correct2

A. I guess, you know, it had to have some little

inkling.

0

Q. Okay. Vou will agree that you took place Sn

the deliberations, albeit as one of the more qulet juzors,

witb respect to discussions about Bobby Sheppard's alleged

mental illneas, rorreet?

A. I sctuelly don't recall that I ever

particlpataa in any of the conversa=iona involvea with that.

Q. Highc you have?

1. I tell you, I woula aoubt it, hecause like I

said, I pretty much -- thete were a lot of people that were

mueh more vocal. and I was kind of more inclined ro listen

1

12

14

15

16

1'/

Q. Okay. 9uC you -- I believe you teatifioa I.

chambers an May 30 oY 3995 that you may have, quoCe,

discussed Che psychologioal testimony with otber ]urors. D.

you remember glving CTat teatimony?

A. I guaea, yeah. I mean. it's -- I may have, but

I aon't mcell, you know, any epecifics or anyehinq like

that. I think everybody kind of made their little

0

9

20

22

29
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COntxibuCions here and there. but --

p. Nas your testimony more accurate on May 30th

of 1995 zegarainq these events o r m e ccuiate today, to

the extent Chere a re incanslstencies?

A. we11. 1 woula say, yau knou, the one closest to

the actual trial would be the most accur'ate. You know, it's

9

10

11

12

0. D£d you tell 9omeboay about thls conversatien?

A. Witt 9aLan Jon.s?

O. ln 1995. '

A. I believe I had menticned soaething ebout it.

0. To whom?

A, I can t reeall. V. sure, you know, at some

tame a£cei I had a get-together at my house with some

fziends. I can ' t r callwho was all there. And someone hed

asked me abouC it. That was. you know -- this waa long

aEter i[ vas over. Sust basically kina e£ curious about

things, and youknow, i waa just talling them it waa a

difficult process and it was not aomething [ wanted to tlo.

0. At some pOint it Lame our aurlog the trial Chat

you had mado thls ca_1 to Helen Jonee, right?

A. No, this ws nE[erwarda.

Q. Okay. How long afterwards?

A. i dcn't know, I wauld say maybn a Ouple of

20

21

23

24

]
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Q. Okay. And how did it come out? oo you know

hOw tha trial court learned that you had made this call to

or. .onea.

A.

6

Nall, NOrm Aubin ana Anne F1anRigan aie my

neighbore: Ne had invrted thom over to this party that my

fiancee and I weie giving. And they were present in the

room. I believe we were in the kitchen. And they

overhaarrl that -- I was talking to smneone, and they hed

overheaYd that I was telling this friend of mine that 2 had

maae this eau to Nalen.

0.

6

Q.

iC. I mean

Wh0 xas the £rlend that you haa told>

I Cen't tell you. I don't rememCer.

Okay. To the best of your knowladge, xho was

A. IL ceuld have heen any number. I had some

frrtenas of mune from work, some othet ftienas 1 think from

the neighbozhocd weae ihete, some friends of my vife wem

theie. bike I said, I don't recall esactly who it waa.

O. Did you ever talk [o your wife about this

conversttlon ultlh Ne-en SonesT

A. A£ter che fact you kno, after -- basically

aftet it had -- about the time of the party. I guess, as

when she had learned about it.

20

22
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I don'C beliave so. I know -- you know, IA NoQ. She learned abouC iC at the party? . ,

2 think I knew what 1 waa going I. do, my obligation Co the
2 A. Yeah.

ld l l b t it t th t ? 3 ucn. iihat I had done with Helen Jones waa som®thing I dld
anyone e se earn a ou a e par y3 Q. D

h i h 4 joe[ so I could feel good with myself in doing nhat andave been w t in4 A. You knuw, anybody Chat may

f ti
5 making that recommenda[iOn. That's as simple as I cen put

my csnversa5 Lshot o on.

6 0. Hbw many people are at thi9 party? 6 £t to you.

' 7 Q. I'm tcying to understand. Did hef convarsatiOnt knoW, maybe 15 to 207 A. Oh, rhere were, I don

N make you feel g9od, it con£irmed 9omething oc it clari£ied

9 Q. okay. And why did tbi.s conversatibn came up? 9 me confusisn?

10 Why did the <Onvereatisn with Helen Jonea come up in LLe 10 A. No. It's basically gOing t0 -- I guess aG the

11 .me i£elt I was going to have co live, you know , with [hisL1 urse of your sacial gethering?

t Of m LecoliectiOn wesI [ th b 12 decisior. I made. And I juat -- I needed s -- aometh-ngy ,guess. O e e9L2

3 Chat someone wae kind of curlous, and waa, you know, asking
13 say, you know, okay, you've doing Ue might thing.

I9 Q. Okay. And she prOVided you that clssure with
me, you know, just -- you knsw, just curious qnestiOns.

5 6omeOne had never beCn in a situation llke that. And I was
15 her dafinlCionl

.6 just explaining to [ham how difficult, you know, [he 16 A. well, I felt comFOC[able with what I was going

17

O do. I mean, I knew -- y0u know, iC was juat aomething I

t

.] sitnetion was. And we kind of -- maybe he just asked me a

19 had to -- I gueas I fe14 I had Co do for my own paace ofe oupla moce queetions, and I had mentioned to him, yeu knou,

.9 that I found it very difficVlt and that I had, you know, 19 mind.

'.D called Nelen and jua[ asked her a real simple question.
20- 0. Nhen Anne Flannigen learned about thia, what

'.1 V. 1 guess -- 1 mean, £t sounds Co me like that 21 did she seyT

22 I dun't believe she said any[hing at the time.A
12 s an impoctant hlghligh[ of bhe whole evenC of ysur

.

3 lnvolvament with the 1-1 of Ifobby SheppaLd. 2 say that - 23' They hatl came over [he next d3y and A. made me nwexa Chat

it a unda to me Like despite the judge's 29 she o erFeartl this conv rsation, antl eold me tha[ sha --
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3 admonitions, You called Nelen Jones. It's three weeks eftet 1 s her obligation to report Lt to the couat.

2 [he fact, you'ce still talking about ahe £act that you 2 Q. OLd she said anything elaa co yau?

3 called nelen Jones at a party. 3 A. That was Che gist of it, I believe, that I'm '

4 And sn -- I mean, I need to know, candShcy, i£ 9 going to have [o report Ghie t0 the coucc.

5 the psychological testimony of Or. smalden and the 5 Q. And how did you respond to that?

6 allegation of inentsl illnees, waa [his a cii[ical issae thet 6 A. I tOld her, I saiE„ vell, you know, if I C.C.

] you ware wrestl4nq wich in trying L. determine whether or I ] tw do something, you know, obviously I would be willing to

8 not you should reeommend a sen[ence of deaCh? And if not -- 8 do whatever, as far as how you want to puC it, face the

9 end I know thls is not the shoLtest question, and we can 9 usic or ha[evec

10 valk through i[ oM at a[ime -- if ns[, why would you have 10 Q. wh0 else was preaeet in that conveceatiOn?

11 made the phone call L. Helan Jones? And then why would You 11 A. I telieve hec husbznd, Nocm, had accompanied

12 be talking about 11 three weeks leteL at a partyi 12 he- Co my hoaae.

13 A. Okey. I wont to -- tGat was kind of the -- I 13 0. Anybody else?

[haC vae kind oY the end OfI h ti d thath d 19 A. We had the discussion outside, there was nO one19 men one ,queee w an a

15 the eCOry, so tc speaE, you know, my diacussion with tbis 15 eise ouCSide.

16 ftiend, that -- you knsw, evecy[hing waa . Cty much all 16 Q. You r'ememGeL being brought into the 'fudge's

17 er with, and I had just made some raference that I had, 17 chambers?

18 you know, cal3ed Nalen end aaked her for this boiletl-tlown 16 A. Yes.

ld feel ou knewI 19 0. After you had dieClosed to Anne Flannigan that
19 cou , y ,definitlOn. .lust -- jue[ so

20 omfortabla with what I had pv§[ty much already determined 20 you had called DL. Jones?

21 was the situatien. 21 A. Yes.

lzst -- our' h t f h 22 0. And was that after jury de3lbecatLons had22 yt at was soz o0. Okay. t e

23 deeislon was made at [he conclusion of that conversatron 23 nCluded oI he£ore?

29 then? 29 A It w well after, yes.

ACE REPORNNG 5ERVICES ACE REPORONG SERVICES
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1 -0. Okay. Se af[er you were called into chamber9r
h d d- 1 at I ha one itthe time. TFinking baek on 1[. I know t

2 you didn't -- at no time did you g0 ba¢k Ento [he secret
2 aajua[ because I ne4tletl Co fe¢1 com£oiCable with vha[ I u

3 jury delibezatians vith your fellov jurors? .
3 doing

q A. Cou1d you repea¢ that, please?
q Q. Okay. 'fFat'a what I wani. TFe ccun of [he

. 5 Q. Hatl the juxy elreatly been Yalaesetl by then?
tlh di FS ave an un exstan ng omatter is that you needed to

6 A. Oh, yes, ye9. 6 whetner o[ no[ Bobby SFeppard was in £ac[ mantally ill,

? MR. MOOL: Can we take a break fot a coaple
7 frect?

8 minutea?
R. I guess you can -- you know, tF you can Sook at

9 CA reoasa vas caken from 12a28 to 12:33.1
9 it [hat way, than I needed c0 underatand, you know.

1B Q. I don't undarstand what obligation to the
1D p. Mtl ihe en[ire decision on whe[het or not io

11 court you were tryisg [o aaCiafy by ca3ling HeLen Jones. I 11 commentl a aen [ence or death t u[ned on wFecM1eY or not you

12 still don't undeasCand uhy you called her, and I need to get
12 or[ectbalieved he suEferea f[Om a mental illneae, C .

,13 anewer to[hat. I think yau're being evasiva and I want
13 A. Tha[ was not the only -- I mean, there was a

14 answer. Let's go through it a9ain. What obligation to
14 lot more to it.

15 the eeurt were you eatisfying when you called Melen Sones?
15 4. But tha4 was a decisive iasue, rorzec[?

16 A. Well, let's answer it this way. My obligation
16 e Yed. HeMR. WILLE: Objee2ian, a5ketl and haw9

17 to the court would be to determine, you know, whether or n

o

lt eaitl [ha[ tFeie vaa o[het comiderationa invalved.

19 the death aentence ahould be invaked, yoo know, based upon .
Ia

t
U. xnac waa a aecisive ieane, cortam , oi you

39 you know, what we hed heartl in 1r1a1 and a[ our
19 voultln't have maCe the phone call, because you b611eve [he

20 delibezatiens. Tha[ waa, you knaw, what I cansideretl my
I

-
2D phOne call was necessary for you to satisfy your obligatlon

21 ^obliqation.
'21 ve tesCifled t0 that 15the c-C, rs ShaC cot[ec[. you

22 O. Okay. And hcw did you feel you were setia?ying
22 mea

23 Chat obligation by calling Dr. Sones?
23 aA. Okay. ObviousLy, it must have had omes mall

29 It'f haid fat me to explein CO yau, but I don'[A '.
2 9 m Ccying topec[ of i It w t tleciaive as you eay. I
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1 See1 that that was -- tFet was pait o£ it. I had £elt thaC 1 explain it to you the beat I cen.

2 I had -- wea gOing to fulfili my obligation, bct I was 2 p. And no one in this room believes you. 23ease

3 looking for someching that -- that I could peYsonally, you 3 ¢:aplain ic agaln.

4 know, feel comfoitable that I was gOing t . o be doing Ue 4 A. you know, maybe I hed some doubt ehout that,

5 night thing in doing tbat. 5 there's always an inkling of doobc in anythtng. But I had

6 p. Boing whet? 6 decided, I think, wFat was Yeguifed of ine, and I guese, for

] A. Fulfilling my obligation. t my Own [eesons, I needed t0 }ust heve, Y. know, a taeic•

B 0. Okay. And ia it Chat you believe you needed a 0 you know, deflnltlon of what ve were lcoking at there, to

9 undeYStanding of pa[anoid scnizophrenia in urde[ to eattsfy 9 onfirm, you know, what -- what I believed to be true.

10 y0uz obligation to the court] 1o 0. So I'm cur[ecttnat you believed that youc

11 A . No, i don't believe ao. 1 1 deciaion turnad on whetFec or not Bobby sheppard in fact w

12 p. 'fhen what did you hope to qeC fronm Nelen Jenes 12 entally ill, and Che only way you oould cmne Co a Eecisian

13 that would enable you to satisfy your obligation to the 13 vnethet he vss mentally i11 vaa if you could have an

19 u[[? 19 curate untle[etanding o£ what meant -- wha[ paranoid

15 A. I gums I was just needing Co flnd soma[hing in 15 schizophtenfa vas. And in order for you te find avt what

36 my Feart [nae I feli com£ortable v1[F my,you knou, de<ISlOn 16 paranoid achieophzanie aas, you felt Obligated [O go finb

17 I vas going to make. y] t£rom Or. Nelan donee, right?

18 Q. Okay. And because the most important declsion IB A. 1 don't know Sf I thought -- I mean, [ha['s --

19 mitiga[SOn was whether or not he was -- the most 19 yau know, Lt may aound llke an illOgical progresaion, but I

20 impoccan[ imm that you needed to reaolve vas whether he 20 think there vas more of an emotional neetl on my pax4 you

21 had a mantal illness, 1. [hat correct? 21 know, during that pio[ess.

22 A. Mell, there may have been -- you kncw, there's 22 U. Well, vhaC o[hez tsaues were Smpott.ant besides

23 alvays doubt about evecy[Fing. And ehera may hee been some 03 hts mencal illness in the mttiga[fon phaae?

24 small amount oE douht that, you know, that I may have had at 2q A. Well, [here w, you know, tne Eacts of the
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case. You knov, the crrme that vas committed, the evidence

of, you know, what was done, and you know, the -- that was

the maln thing there.

Q. Did yeu call anyone else besides Or. Helen

JOnes 1. talk about those other issues?

1

6

9

S. you only vialated the eourt e directives not

to talk abOut the Case and not to engage in ]ury misconduct

vith respect to the psycholoqical testimony of the defensa

psychologist, correct? -

A. Yeah, I quess that'S true.

Q. And you're net wi111ng to sit here and concede

0

12

14

that you vlolated that oath wlth respect to that Issue

because that was the Central r ue on which you made the

tleCislon wlhethee o nCt to retommend that Bobby 9heppard be

put to death or that his life be spa[ed'

A. I truly believe it was not the c®nteal Sssue.

15

Q-

1g

But it was -- you're not willing to concede it

waa a aecisive isaue?

A. I bad -- I said It already, that I'm suue it

haa -- .it had some negllgibla contribution to it, but I

tlon't feel it waa --

Q. It's the word "negliglble" that I'm hung up on.

A. It vaa a very -- ta me, xC waan'C ihe big leed,

20

24

2
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you know, as far as Chat wasn t Che -- that vas like the

strav, I guese, you know, that maybe put me, you know, on

the path to say 1 feel that, you know, what I'm about to do

is right.

O. WM1at does the vord ^neg3lqible" mean to you?

A. we11, to me [t means it has a veey small

O-

you

Then why make the phone call at all if it

importantt

A. well, I believe It u a more important to me,

e, for me peraonally then -- more important Co me

than it was in making any determinations in the case.

0. I don't underatand bhat. If it vas of

negligible inpottance, then whymake the phone call? You

said beeause it was important. B. yeu're talking I.

riddles.

A. It was important to me, you know, to my peace

of nind. You know, I knew whab I was going to do wiRh thls

and ]ust had to feel that I was going to have to llve wlth

this decision, and I guess I 3iist -- I don't know, it'a -- I

queas it's vamy hard to explain.

Q. You had to llve with the declsion as Co vhether

or not you believed accurately he vas not mentally ill, and

in order to live with that tlecision, you needed to get some

5

6

B

20
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eaCfirmanae from Dx. Jones that mental illneas meant

eomeone being not in Coueh vitb raality, as opposed to what

Dr. Smalden in trial was telling you paranoid schizopprenie

m¢ant, [igM1t?

A. It had -- you knew, it had seme influence. Hut

I had -- like I aaid, I believe I had already made up my

mand and it was ]u t some inzling, you know, of conrern or

doubt.

6

0. Okay. Just so x understand, you called Ler up.

u apparently didn't belleve the testimony of Dr. Smalden

s to what paranoid schizophrenia was, <onrect?

A. i can't aay that, chat I balieved or

tlisbelieved him. There may have been Some doubt In .y mind

s Co, you know, thet testlmany. BuC, you knov, it'a --

0. I'm s tting here and I think you're talking in

ongues. why did you make the phone call? I don't

understand why you made the phone call. What kintl of

rnYo[matian were yau getting? I might be the only one nn

the room, ana I might he wnating a lot of ntme, but it

aoean't make any aense CO me.

A. pell. you knor,, the only Ching that I M1eve a

p[oblem witb what you'xe saying, you're trying to make it

that that phone call was the determining factor tn what I

tlln. as far as my reco-endatlon, and iC was not.

5

a

20

2

2
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0. Well, let's follow that line of thougLt. If

sbe had said something to you that would have led you to

believe that .in fact he vas paranoid schiaophrenic, would

y0u have tlecided that M1e shouldn't be put to deatM1?

A. Aind oC rephrase that for me so I cen

und¢ratand axactly.

Q. If Dr. Jones M1ad saitl somet?^ing to you that

would have lad yo-.a to believe Chet in fact BCbby Bheppard

waa paranoid schlxophreniC. do yeu agree with me you

woulon't have 3enanneea him tn tlle?

6

10

2 0.

13

That'a a possibllity, yea.

And that was the reason why you vade the call,

because you needed to nltimately come to a conclusion on the

issue of vhether or not he was mentally ili, correct?

A. I believe I had to feel comfortable witn my

deeiaiOn, yea.

Q., S. 1. that sense It was determinative, becausa

had you concluded, based on your converaation with oe.

JOnes, that he was in fact mentally 111. you would have then

recommended that he not be puC-to death, correct?

A . I can t say that for sure.

0. Isn't that vhat follovs?

A. well, maybe by. you know, this logical

progression you're teying to develop. But I can't say vight

18

19

20
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1 w what, you know -- wha[ that may have, yeu know, done. 1 Bue as 1 recail^ it uae -- it wa¢ no[ like, oh, I haC [o do

2 I'm not trying tb skirt you, I'm trying to be honesE wi11o 2 thls, you know, I had to make tbis call in ortler to meke my

3 you. That, you knov, ubat you've laid out, may be a 3 decision. You know, [hac wes not it.

4 progression, that thac's what follovsr but that's not -- to 4 0. But i[ was a highlight of -- apparently it wa

5 me , that's not eluaya rhe case vhen it comes to humans and 5 a highlight of your involvement with the Bobby Sheppard

6 the way they feel. I can t say £or aure. 6 [rial, correct?

J Q . Antl you don't remember thx name of tha peraon J A. I don't think I look at it as a higblight. I

9 that you told at your party that you had about this -- thLe a don't look at any af it as a highlight.

9 ext[aneou5 conversation with Dr. .JOnes about? 9 Q. Apparently in the ceurse o£ the IS or 20 things

30 A. IJo, I tlon't. Like 1 said, there were a number 30 Ghec you recall about -- most important [hings you'[ecall

31 of people there. 11 about the [rial, it was sometihing you felt compelled to

12 Q. You tlon't remember a-- wes St a guy? 12 disclose no somebody as a F19hlight, correct?

13 A. S believe so. 13 A. I guess, yeah.

19 0. And you don't remember who that -- you do 19 g. We're not going enywhera because you're nat

15 mertber the sex, hut yot can't remember who Lc was. 15 going to ansvec the question truthfully.

16 A. There vere a lot or people there, I don't -- I 16 A. t would agree with that. It had some

11 don't recall who 1 was talking Ce at the trme. We were -- I 1J iafl I quess, but t t ' s not as rnucR as I feel you're

16 know •.'. vere rn ine kitchen, bat the kitchen was pretty much 1 8 putcleg upon it.

19 filled up and everybotly was minglinq. 93 U. Are you still marrietl?

20 O. Well, how long diC this conversacion teke place I. 20 A. Yes.

21 in uhich somebody who had nevec serveb on a]u-ry be'ore 21 0Nartied to che same woman that you weve married

22 as ked you to describe the process, and aurrng the cou[se oL 22 1n 1995?

23 the conversata n you fel[ compelletl [o tell the person youo 23 A. We11, we wece engaged at that point.

29 had engaged in ]ury misCOnduCC? HoV long did that 29 O. N.Y.OYou w rried then?
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1 A. No-1 nvernation bake placei

' 2 0. Okay. I£ we Gepose your wife and aak yonr wife
2 A. I tlon t believe it was very long. 1 thlnk

3 abaut conve[8atlons YM1a[ you ano 9Fe hetl hdtl abouc [Fe
3 there were o[her CFinga going on. Th1a was JusY kintl of a

9 nvarsation with Dr. He1en Sones, uhh.st is she 9oing to tell
9 passing little conversation chat mSgFC have lasted two or

S us? Because we may Co that lf I can [ get an answer out of
5 cbree minu0as and tben somebody's a££ on 5omething elaa.

6 O. It only lasted two or three mrnutes, and es
6 you.

J A. 3'o the beet of my knowledge, she wasn [ aware
J pert o£ yout two ot three minute Gescription about

B of that antil -- until Norm entl Anne had come cver and toltl
B three-week trial you felt compelled to talk about

9 that thay had overhezrE.
9 telephone call that you hatl made in violation of a court

10 Q. So you toltl this person Ln passing I. your
10 ortler to a psychol0gist, Yhat's what your testimony is,

11 kitchEn about the eall to Helen Jones and the Ywo or three
11 rrect?

12 -nuce conversatron. but despite the fact that you're
12 A. Yes.

13 engagetl to be matried, you never talked about your trial
13 Q. And isn't it beeause that was -- tFat was a

19 experience with her, and if you d1C, apparently chet wa¢n't
19 ery importent and critical telephone call and the

15 ln the Yop 15 evente of ihe ttlal, it eas numter 16 and you
1 5 in£ormation you were.given was of critical importance in

16 decidetl not to tell her, I. that what I'm supposetl to
lfi your deliberattona?

17 believe bera?
17 MR. WILLE: I'll Just ataCe for tha record an

18 A. i can't reoall i f I ever to1C het o[ not.
18 ob]ection, asked and en¢wered numerous timas,

19 Q. Okay.
19 e[gumentativa. He answered the question the beet he

' 20 A. she did not -- she tlld not real3y want to hezr
20 can, over anC over aqaln .

21 whole lot about it.
21 Q. Your obligation is to answer the question.

22 O. Do you recall Helen Jonea te111ng you that
22 A. Ic mey. You know. I hed brought thls up in -

'
23 paranoitl ecFixopFrenia te a cummunicatioe'. dlaarde[?

23 t remember wlho Lt wasnvefsation with -- you know, I can

Not speeiPieally, n.A
29 And that w s kind of the -- you know, I had mentianed that.

.

REPOI(HNG SERV CESACEACE REFORfING SERVICES ' I sme

U'.n . enaxmov.

A-89



DEPO9ITIONOFSTEPHEN2.FO](
41

0. Do you remember her telling you that people

with paranoid schizophrenia have troubie communicating?

A. To the hest of my recollection, you know, the

bailed-down version that she gave me was that it ' s someone

that rloesn't have a gtasp on reality, and that'S what I took

from it.

0. What did yov do with that information, }ust eo

I understand again? How did you use that information?

A. We11, I gueaa, I had -- I had made. you knaw, I

tbink my determination o, you knov, what the appropriate

scntence vould be. And i guese thiswas ]usL something that

I needed maybe to affirm, you know, vEat I was going to do

is going to be right. I guees at that polnt I decided, you

know, he did have a grasp on reallty, you know, he did

understand, and I felt that before.

0. E. you used thet informatien Eo conclude t6et

he did have a grasp on reality, cOrrect. You just testified

to that.

A. 41e11, to affirm it, not to con£irm.

6

9

10

11

12

13

14

15

16

18

19

2a

21

22

23

Q. Okay.

MR. MOBL: I don't have anything further.

MR. WILLE: Mr. Fox, I pcamise ta be brief,

just want to asc you some very basic questions.

CROSS-EXAMINATION24
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vbat you did, 15 that a falr svatement?

A. Yes.

Q. And after you did it, you were eware that yeu

did 90mething wrong, is that a fair sta[emCnt?

Q. 5 yoa sit here todaY, can you ee11 me that you

wera aware uf your ebligatioo to decide thia caae nn what

was in the ceurtroom, and can you tell me that yev [ee1 you

fulfilled that obLigation? And I ask that you question

srncerely.

A. Yes, I believe I did.

MR. WILLE: That'a all I heve.

MR. MOIIL: I dun't have anything further.

(Siqnatyre walved.l

STEPHEN E. FOX

nEPOSITION CONCLVDED AT 1R:S3 P.M.

ACE REPORTING SERVICES

BY MR. WILLE:

O. Perhaps to reiterate some o£ the areas that Mr.

Mou1 aekeC you about. Oo you recall speaking to ihe Gtial

}utlge aEOUt this matter?
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10

11

12

13
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CERTIFICATE

A. Yna.

Q. And do you recall him asking you questions wlth

respect to the celephone call, so forth?7

9 0. Did you at that trme tell him ce the beat of

your reeollactlon the information that pertalnad co that

telepM1One cail?

A. Yes.

0. Now, Nr. noul asked yau aome questlons about

sometning being determinative, uaang those words. Be also

asked ynu some questions about your obligation. Did you

iecognize at that trme that it was your obligation I:a decide

tM1e case baaed On vhat was presented 1. court?

A. Yes.

16

18

p. Did you understand that obligation?19

23

Q. Old you follow that nbligation?

Yes, I believe so. You knov, I reallzotl that I

bad made a mrstake.

0. You W.I. avara that you were not suppoBed to do29
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CONNTY OF CLERMONT

2, Linda S. Mullen, RMR, the undersigned, a duly

qualified and commissloned notary public within and for nhe
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

BOBBY T. SHEPPARD

Petitioner,

V.

NORM ROBINSON, Warden,1

Respondent.

Case No. 1:00-cv-493

District Judge Gregory L. Frost
Magistrate Judge Michael R. Merz

THIS IS A DEATH PENALTY CASE

Petitioner Sheppard's Motion For Relief From Judgment Under Rule 60 To Allow
Reconsideration Of One Portion Of Ground For Relief Nine In Light Of Martinez v. Ryan,
132 S. Ct. 1309 (2012), And Motion For Entry Of An Indicative Ruling From The District

Court In Accordance With Rule 62.1

Petitioner Bobby Sheppard, through counsel, respectfully requests relief from judgment

under Rule 60(b)(6) to allow reconsideration of this Court's decision as to the sixth subclaim of

Sheppard's Ninth Ground for Relief, in light of the Supreme Court's opinion in Martinez v.

Ryan, 132 S. Ct. 1309 (2012). That claim asserts that Sheppard received ineffective assistance of

trial counsel when his trial counsel failed to offer evidence in support of their motion for a new

trial on the basis of juror misconduct. The Magistrate Judge recommended denying the claim as

procedurally defaulted because Sheppard raised it in state court only as part of an untimely and

1 Warden Robinson is the Warden at Chilicothe Correctional Institution, where Sheppard
is now held. Robinson is automatically substituted for the previous Respondent, Margaret
Bagley as the person in whose custody Sheppard is currently held.
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successive post-conviction petition. (Report and Recommendation, Doc. No. 94, p. 85-92.)2

This Court, after a de novo review of the claim, (Opinion, Doc. No. 131, p. 83-84),3 reached the

same conclusion. Consequently, no court ever reviewed Sheppard's claim on the merits.

This injustice is precisely the scenario the Martinez Court found compelling enough to

recognize an exception to well-settled law that ineffective assistance of state post-conviction

counsel can suffice as cause to excuse a procedural default. Martinez, 132 S. Ct. at 1315.

Accordingly, Sheppard hereby requests that this Court grant relief from its judgment under Rule

60(b)(6), and reconsider its ruling that Sheppard's sixth subpart of his Ninth Ground for Relief is

procedurally defaulted.

Sheppard also requests that this Court enter an "indicative ruling" for the purpose of

seeking remand of the above-captioned case from the Sixth Circuit, pursuant to Federal Rule of

Civil Procedure 62.1(a)(3), stating that this Court would reconsider its decision denying relief on

Sheppard's Ninth Ground for Relief, or, in the alternative, stating that the motion for

reconsideration raises a substantial issue. Sheppard would then seek remand from the Sixth

Circuit so that this Court may exercise jurisdiction to consider Sheppard's Ninth Ground for

Relief in light of Martfnez.4

2 There is no PageID pagination for this document.

3 There is no PageID pagination for this document.

° This portion of Sheppard's motion may become moot, as explained in Section V. (See p.
48 n.9, below.)

2
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The factual and legal arguments in support of this motion are more fully set forth below

in the accompanying memorandum in support.

Respectfully submitted,

/s/Allen L. Bohnert
Allen L. Bohnert (0081544)
Assistant Federal Public Defender
Office of the Federal Public Defender
Capital Habeas Unit
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
614-469-2999
Allen_Bohnert @fd.org
Trial/Lead Counsel

and

/s/Carol A. Wri^ht
Carol A. Wright (0029782)
Assistant Federal Public Defender
Office of the Federal Public Defender
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
(614) 469-2999
Carol_Wright@fd.org
Co-Counsel
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MEMORANDUM IN SUPPORT

This Court previously noted that "every court" that reviewed Sheppard's substantive

claim ofjuror misconduct for soliciting and receiving extrinsic evidence concluded that the juror

conunitted misconduct. (Opinion and Order, Doc. No. 131, 62 of 84, Mar. 4, 2009.) This Court

then concluded that Sheppard had failed to produce evidence to support a finding of prejudice

from the juror's misconduct. The Sixth Circuit, in turn, held that Sheppard failed to diligently

develop any evidence to support his juror misconduct claim because his trial counsel and post-

conviction counsel failed to make reasonable efforts to develop the evidence. Sheppard v.

Bagley, 657 F.3d 338, 343-44 (6th Cir. 2011).

This Court previously found procedurally defaulted Sheppard's ineffective-assistance-of-

counsel (IAC) claim related to juror misconduct and counsel's failures attendant thereto,

presented in the sixth subpart of Sheppard's Ground Nine for Relief. Critically, the Sixth

Circuit's discussion of Sheppard's substantive juror misconduct claim precisely illustrates why

Sheppard's IAC claim must be considered by a court-any court-contrary to the current

situation. See Martinez v. Ryan, 132 S.Ct. 1309 (2012). Counsel's failures to know and apply

the correct controlling law, and failures to raise the claims on further review, amounted to

insufficient perfonnance in light of the prevailing professional norms at the time of Sheppard's

trial, direct appeal, and post-conviction proceedings. Furthermore, these failures prejudiced

Sheppard in his state and federal proceedings by preventing a grant of relief on a clearly

meritorious claim.

Extraordinary circumstances exist that allow this Court to reopen its fmal judgment. The

Supreme Court issued its opinion in Martinez v. Ryan, 132 S. Ct. 1309 (2012), after this Court's

6
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judgment in Sheppard's case, and Martinez changes the calculus on Sheppard's IAC claim.

Additionally, no court-state or federal-to date has reviewed Sheppard's IAC claim, and absent

this Court reviewing the claim, no court will ever review it. Moreover, the devastating effects of

state initial-review collateral proceedings counsel's unreasonable failures in this death penalty

case cannot be any clearer when Sheppard's substantive extrinsic evidence/jury misconduct

claims failed solely because trial counsel failed to investigate and develop evidence in support of

the new trial motion that would have undoubtedly altered the state court's consideration of the

substantive claims.

In Martinez, the Court dramatically changed the landscape of what was believed to be

well-settled federal habeas law under Coleman v. Thompson, 501 U.S. 722 (1991). Under

Coleman, the ineffective assistance of post-conviction counsel was of no effect for federal

habeas proceedings. See Coleman, 501 U.S. at 752-53. Thus, at the time of this Court's

judgment finding Sheppard's IAC claim procedurally defaulted, the Coleman rule was widely

understood in the Sixth Circuit to render frivolous any argument of ineffective assistance of post-

conviction counsel as a procedural default defense. See Byrd v. Collins, 209 F.3d 486, 516 (6th

Cir. 2000) (explaining that ineffective assistance of post-conviction counsel is "clearly not a

sufficient ground" for cause to excuse procedural default, because "the Supreme Court has held

that ineffective assistance of post-conviction counsel cannot constitute `cause. "'); see also

Ritchie v. Eberhart, 11 F.3d 587, 592 (6th Cir. 1993) (explaining what could constitute cause

sufficient to excuse procedural default, and that Coleman "rejected, flat out, an argument that

`where there is no constitutional right to counsel ... it is enough that a petitioner demonstrate

that his attorney's conduct would meet the Strickland standard, even though no independent

7
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Sixth Amendment claim is possible. "'); Neal v. Bowlen, No. 94-5765, 1995 U.S. App. LEXIS

4821, *7 (6th Cir. Mar. 9, 1995) (holding that a state prisoner "cannot establish cause based on

alleged ineffective assistance of counsel received in state post-conviction proceedings as there is

simply no constitutional right to counsel in such proceedings") (citation omitted); Davie v.

Mitchell, 291 F. Supp.2d 573, 588 n.l (N.D. Ohio 2003) ("Ineffective assistance of post-

conviction counsel cannot be asserted as cause for a default attributable to such counsel) (citing

Coleman, 501 U.S. at 755-57).

Indeed, the Sixth Circuit explicitly condemned the argument that post-conviction

counsel's failures might have effect in federal habeas proceedings, and harshly characterized

attempts to raise the argument: "To hold otherwise ... would not only be contrary to well-

settled law, but also would establish a blueprint for delay by other capital defendants. This we

are unwilling to do." Byrd, 209 F.3d at 516.

But Martinez wrought a sea-change to that well-settled law by holding that the ineffective

assistance of initial-review collateral proceedings counsel could serve to excuse procedural

default when the petitioner raised claims of ineffective assistance of trial counsel. Martinez, 132

S. Ct. at 1315 (holding that "it is necessary to modify the unqualified statement in Coleman that

an attorney's ignorance or inadvertence in a postconviction proceeding does not qualify as cause

to excuse a procedural default" and that Martinez "qualifies Coleman by recognizing a narrow

exception" to the rule).

Accordingly, Petitioner Bobby Sheppard respectfully requests that the Court grant him

relief from judgment under Rule 60(b)(6), and reconsider its ruling, in light of Martinez, that

Sheppard procedurally defaulted the sixth subpart of his Ninth Ground for Relief. Martinez

8
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establishes that procedural default can be excused by demonstrating ineffective assistance of

initial-review collateral proceedings counsel. Martinez, 131 S. Ct. at 1315. Martinez is directly

on point with Sheppard's IAC claim, which has never received any court review on the merits.

Indeed, Sheppard's successive post-conviction petitions explicitly argued that his initial-review

collateral proceedings counsel was ineffective for failing to raise this issue in Sheppard's first

post-conviction petition. (ROW Apx. Vol. III at 29-31, 40-45, 154-56, 165-70; see also ROW

Apx. Vol. II at 150-56 (raising claim in a motion for relief from judgment under Oh.R.Civ.P.

60(b).) The same reasoning applies here to excuse the procedural default and allow this Court to

consider Sheppard's claim on the merits. Considered on its merits, Sheppard's IAC claim is

compelling and justifies habeas sentencing relief

1. Summary of the Arguments Presented in This Memorandum.

In accordance with Local Rule 7.2(a)(3), Sheppard's memorandum includes the

following. First, Sheppard will first explain why this Court should grant relief from judgment

under Rule 60(b)(6) as that Rule is applied in the Sixth Circuit. (See Section II below, pp. 11-

24.) Section ILA provides relevant background information that is necessary to consider

Sheppard's motion. In Section ILB, Sheppard explains the applicable extraordinary

circumstances necessary to grant his Rule 60(b)(6) motion based on an intervening change in law

in Martinez, along with any "special circumstances" that may be necessary in the Court's view.

Second, Sheppard will demonstrate that he can satisfy the two-part Martinez standard.

(See Section III below, pp. 24-47.) Within Section III, Sheppard first explains the pertinent

holding and reasoning in Martinez, and that Martinez is directly on point with his case, along

9
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with setting out the applicable standard for relief under Martinez. (See Sections IILA-C, pp. 24-

31.) Then, in subsections III.D and E, Sheppard demonstrates why he can satisfy the first

Martinez prong-that initial-review collateral proceedings counsel provided ineffective

assistance of counsel under Strickland v. Washington. (See Sections III.D-E, below, pp. 31-40.)

In subsection III.D, Sheppard first demonstrates why he can satisfy Strickland if the pertinent

counsel is his initial post-conviction counsel. (See Section IILD below, pp. 31-35). Subsections

within subsection III.D demonstrate why counsel was ineffective for failing to raise a claim for

IAC related to trial counsel's failures to investigate and develop evidence of extrinsic

evidence/jury misconduct in support of Sheppard's new trial motion. Then, in subsection IILE,

Sheppard demonstrates why he can satisfy Strickland if the pertinent counsel is his counsel for

his application to reopen his direct appeal (his "Murnahan counsel"). (See Section IILE below,

pp. 35-40). Subsections within subsection IILE demonstrate why Sheppard's direct appeals

counsel was ineffective for failing to raise the IAC claim, (Section III.E.I.a), and why his

Murnahan counsel was, in turn, ineffective for failing to allege a claim of ineffective assistance

of appellate counsel, (Section III.E.1-2). Finally, Sheppard demonstrates why he can satisfy the

second Martinez factor-that his trial counsel IAC claim is "substantial." (See Section IILF

below, pp. 40-47.) Subsections within subsection IILF explain why Sheppard's trial counsel's

assistance was both deficient and prejudicial. (Section III.F.l.a-b, pp. 41-47.)

Third, Sheppard explains why the Supreme Court's ruling in Gonzalez v. Crosby, 545

U.S. 524 (2005), does not alter the proper result here, primarily because a change in

10
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well-established Supreme Court precedent as in this case with Martinez is markedly different

from a Supreme Court opinion clarifying a circuit split as in Gonzalez. (See Section IV below,

pp. 47-49.)

Fourth, Sheppard explains why this Court should issue an Indicative Ruling under

Federal Rule of Civil Procedure 62.1, if necessary. (See Section V below, p. 49.)

II. This Court Should Grant Relief From Judgment Under Rule 60(b)(6) So
That This Court May Reconsider Its Decision That Sheppard's IAC Claim
Is Procedurally Defaulted.

A juror committed misconduct by soliciting extrinsic evidence during penalty-phase

deliberations in Bobby's Sheppard's capital trial. After Sheppard presented evidence in

mitigation of his paranoid schizophrenia and the prosecutor vigorously attacked this evidence,

the juror asked an outside source to provide a definition of paranoid schizophrenia. Once this

misconduct came to light, trial counsel moved for a new trial, but failed to present evidence

available at the time to demonstrate the prejudice Sheppard suffered through the juror's receipt

of this extrinsic evidence. In federal habeas proceedings, this Court ruled that a claim of

ineffective-assistance-of-trial-counsel related to this failure was procedurally defaulted because it

was not raised below in state-court proceedings.

A. Factual background

The impact of Sheppard's paranoid schizophrenia was the core of his mitigation

presentation at trial. (See Trial Tr. at 1018-1135 (testimony of Dr. Smalldon); 1192 (defense

counsel argued that "probably the most important thing for you to consider here ... is Bobby's

mental illness"); 1180-88 (defense argument discussing mental illness); 1192-96 (same); 1201-

11

A - 102



Case: 1:00-cv-00493-GLF-MRM Doc #: 150 PiEed: 06/15/12 Page: 12 of 53 PAGEID #: 902

04 (same).) Defense counsel demonstrated that the year before the crime, Sheppard had

experienced dramatic changes in personality and behavior following a head injury during a car

accident. (See Trial Tr. at 963-64; 972-73; 981-83). Unrebutted testimony from expert

psychologist Dr. Jeffrey Smalldon explained that head injuries like the one Sheppard suffered

can trigger the onset of paranoid schizophrenia. (Trial Tr. at 1077-81.) Defense counsel also

presented evidence of a striking, multi-generational history of mental illness in Sheppard's

family, including instances of paranoid schizophrenia. (See Trial Tr. at 964-65; 983-85;

1056-58.)

Dr. Smalldon testified that Sheppard suffered from paranoid schizophrenia at the time of

the crime. (Trial Tr. at 1060.) He explained the disorder's features and Sheppard's family

history of severe mental illness. (Trial Tr. at 1056-1064; 1081-84.) He also explained how the

disorder could manifest in a previously "normaP" individual after a head injury like Sheppard

suffered, and why the features of the disorder would not be apparent from a brief encounter like

the one recorded on the surveillance tape of the crime in this case. (Trial Tr. at 1063-64; 1082;

1102-03.) The prosecution declined to present any rebuttal expert testimony.

During closing, the prosecution repeatedly attacked Sheppard mental-health evidence,

over multiple objections. (See Trial Tr. at Tr. 1173-74, 1177-78, 1209-16, 1226-27.) The

prosecutor said Sheppard, his lawyers, and his expert witness were dishonest and "slick" and

disparaged the mental-health evidence as "ludicrous," "junk," "imaginary," "pathetic," and

"absolute sham mitigation." The prosecutor implied that Sheppard was faking his mental illness;

he stated that if Sheppard really did suffer from any disorder, then he would have claimed an

insanity defense during the guilt phase of trial, but that he did not so as to prevent the State's

12
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expert from having a chance to examine him. The prosecutor also told the jurors to disregard the

defense's unrebutted expert testimony and encouraged them to reject the expert's diagnosis of

paranoid schizophrenia by evaluating Sheppard's conduct during the brief surveillance videotape

of the crime, suggesting that he was not afflicted because he did not appear to be suffering from

any disorder. The jury returned a death verdict. (Trial Tr. at 1249.)

Agreeing with this Court's assessment that the prosecution's statements were "improper,"

"extensive," "deliberate," and also "likely to mislead the jury and prejudice Sheppard," (Opinion

and Order, Doc. 131 at 45), the Sixth Circuit also expressed "no quarrel" with the state court's

characterization of the prosecutor's comments as "troublesome." Sheppard, 657 F.3d at 346.

But the Sixth Circuit also agreed with this Court that the state court's reweighing of the

sentencing factors served to cure the prosecutorial misconduct. Id.

Nevertheless, as a result of the prosecution's efforts, at least one juror was left confused

about Bobby's mitigation defense. Juror Fox ignored the court's instructions and telephoned an

acquaintance-Ms. Jones-seeking additional information about paranoid schizophrenia. This

misconduct came to light after the jury's verdict, and the judge, counsel, and the juror briefly

discussed the matter in chambers. (See Trial Tr. at 1254-59.) There, Juror Fox stated that Ms.

Jones, "a psychologist," had given him a short definition of paranoid schizophrenia, stated that

"those kind of people just are not really in touch with reality," and that this information had not

influenced his verdict. (Trial Tr. at 1254-57.)

Shortly after the judge sentenced Sheppard to death, he moved for a new trial. (ROW

Vol. II at 1.) He later submitted an affidavit from Ms. Jones stating that she had given Juror Fox

"a brief description and explanation of paranoid schizophrenia." (ROW Vol. II at 40.) The State

13
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then obtained another affidavit from Ms. Jones-in which she claimed to have "thoroughly

reviewed" the transcript of Sheppard's mitigation expert regarding paranoid schizophrenia and

stated that what she had told Juror Fox was "totally consistent" with that testimony-and

submitted it in opposition to Sheppard's motion. (ROW Vol. II at 53.) Two days later, the trial

court denied the new-trial motion. (ROW Vol. II at 58). The Ohio Supreme Court affirmed

Sheppard's conviction and sentence on direct appeal. State v. Sheppard, 91 Ohio St. 3d 329, 703

N.E.2d 286 (1998).

Sheppard's state post-conviction counsel filed an initial and several amended petitions for

relief under Ohio Revised Code § 2953.21, eventually raising a total of five causes of action.

(See ROW Vol. II at 68-74.) Post-conviction counsel failed to raise, however, trial counsel's

ineffectiveness in failing to submit evidence demonstrating that Sheppard was prejudiced by

Fox's misconduct. (See id.) Later, new counsel attempted to raise this claim in a successive

post-conviction petition, asserting trial counsel was constitutionally ineffective for not having

"submitted at least some evidence, by affidavit or testimony, to support their motion for new trial

on the basis ofjuror misconduct." (ROW Vol. III at 181.) The trial court refused to consider

this claim, however, holding it procedurally barred. (ROW Vol. III at 195). The state appellate

court affirmed that holding on appeal, State v. Sheppard, No. C-000665, 2001 WL 331936 at *2

(Ohio App. 1st Dist. Apri16, 2001), and the Ohio Supreme Court declined review, State v.

Sheppard, 751 N.E.2d 483 (2001).

Meanwhile, volunteer counsel filed an application to reopen Sheppard's direct appeal on

the basis of ineffective assistance of Sheppard's direct-appeal counsel under Ohio Rule of

Appellate Procedure 26(b) and State v. Murnahan, 584 N.E.2d 1204 (Ohio 1992). (ROW Vol. V

14
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at 75-85.) This application did not assert, however, that Sheppard's direct-appeal counsel was

ineffective for not raising a claim of ineffective-assistance-of-trial-counsel for failing to submit

evidence demonstrating the extent of prejudice to Sheppard as a result of Fox's misconduct.

(See id.)

In federal habeas proceedings before this Court, Sheppard raised the ineffectiveness of

his trial counsel as the sixth subpart of his Ninth Ground for Relief. (First Amended Petition,

Doc. No. 77, at 46-49.) Sheppard asserted that his trial counsel should have submitted at least

some evidence to support their new-trial motion based on juror misconduct, and argued that this

failure to show that the juror's deliberations were contaminated by misinformation was

unreasonable and prejudicial to Sheppard. (Id. at 48.)

This Court held an evidentiary hearing where Juror Fox, Ms. Jones, and Dr. Smalldon

testified. (See Doc. Nos. 63, 64, and 84.)

During the hearing, Ms. Jones admitted that she had not reviewed the trial transcript and

did not even know what Bobby's expert had said about paranoid schizophrenia, despite what was

contained in the affidavit the State submitted to the trial court. (Doc. No. 64, Evid. Hr'g Tr. at

194, 197-98.) She also testified that she did not know the symptoms of the ilhiess. (Id. at 175.)

She had not consulted a clinical reference source, but rather had looked up the definitions of

"paranoia" and "schizophrenia" in Webster's dictionary. (Id. at 167-170.) In addition, she had

told Juror Fox that paranoid schizophrenia was a communication disorder and that those

suffering from the illness experience difficulties in communication. (Id. at 171.) She also

admitted that she had never been a licensed psychologist, did not work in clinical psychology,

15
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and did not consider herself qualified to give a professional opinion on schizophrenia. (Id. at

163-66.)

Juror Fox's federal testimony contradicted his state-court responses. He testified he

might not have voted for death if Jones had given him a definition that indicated Sheppard was

paranoid schizophrenic. (Doc. No. 63, Evid. Hr'g Tr. at 135.) Jones's opinion allowed Fox to

confirm that Sheppard did not suffer from paranoid schizophrenia, and this made it "easier" for

him "to vote for death." (Id. at 137-38.) Fox also testified that Jones's information "influenced"

his verdict, and that it "must have" "contributed to" his vote. (Id.)

Dr. Smalldon testified that Jones's description of paranoid schizophrenia as a

communication disorder was incorrect, (Doc. No. 84, Evid. Hr'g Tr. at 20), and inconsistent with

his testimony, and that using the phrase "out of touch with reality" to describe paranoid

schizophrenia did not comport with the clinical reality, (id. at 24-26). He explained, "the very

rigidly held false beliefs that are typically part of the inner life of someone with paranoid

schizophrenia" "are not evident in relatively superficial interacfions" and that, in his opinion, to

say someone is "out of touch with reality" "implies a very different kind of' behavioral

presentation "than what one typically sees with paranoid schizophrenia." (Id. at 26.) He also

stated that, in his professional opinion, Sheppard did not suffer from a communication disorder,

(id. at 38), and testified that paranoid schizophrenics are often "unusually intelligent" and "very

capable of engaging" in "planful sequential behavior," (id. at 47).

In support of his ineffective-assistance-of-trial-counsel claim, Sheppard argued that trial

counsel could have obtained the additional evidence generated at the federal evidentiary hearing

and submitted it in support of Sheppard's new-trial motion to show the wholly misleading and
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inaccurate nature of the information Juror Fox impermissibly obtained from Jones during

deliberations. (Traverse, Doc. No. 89, at108-09, PagelD 123-24.)

This Court, however, held that this claim was procedurally defaulted and therefore did

not address it on the merits. The Magistrate Judge noted that the claim had only been raised in

an untimely successive post-conviction petition and was therefore barred under state procedural

rules and thus procedurally defaulted in federal court. (R&R, Doc. No. 84, at 85, 89.) On de

novo review of this recommendation, the District Court likewise concluded that this ineffective-

assistance-of-counsel claim was procedurally defaulted. (Opinion and Order, Doc. No. 131, at

67.) This Court also denied Sheppard's substantive extrinsic evidence/jury misconduct claims

after concluding that the state court's rejection of those claims did not contravene or

unreasonably apply clearly established federal law. (Id. at 63.)

The Sixth Circuit subsequently affirmed this Court's judgment denying Sheppard's

habeas petition. Sheppard v. Bagley, 657 F.3d 338, 343-44 (6th Cir. 2011). On June 11, 2012,

the Supreme Court of the United States denied Sheppard's petition for certiorari. Sheppard v.

Robinson, No. 11-9887,2012 U.S. LEXIS 4312 (June 11, 2012).

Sheppard now seeks relief from this Court's judgment to correct a "defect in the ...

proceedings," Gonzalez v. Crosby, 545 U.S. 524, 532 (2005), namely that the procedural default

of his sixth subpart of his Ninth Ground for Relief should be excused such that the claim can be

considered on the merits.
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B. Relief from judgment via Rule 60(b)(6) should be granted.

Rule 60(b) "confers broad discretion on the trial court to grant relief when appropriate to

accomplish justice; it constitutes a grand reservoir of equitable power to do justice in a particular

case . . . and should be liberally construed when substantial justice will thus be served."

Thompson v. Bell, 580 F.3d 423, 444 (6th Cir. 2009) (citation omitted); see also D'Ambrosio v.

Bagley, 688 F. Supp.2d 709, 733 (N.D. Ohio 2010), aff d by D'Ambrosio v. Bagley, 656 F.3d

379 (6th Cir. 2011). Rule 60(b)(6) provides that "[o]n motion and just terms, the court may

relieve a party or its legal representative from a fmal judgment, order or proceeding" for one or

more of five specifically enumerated reasons, or for a sixth "catchall" reason: "any other reason

that justifies relief." Fed.R. Civ. P. 60(b). This Court's decision to grant a Rule 60(b) motion is

reviewed for abuse of discretion. Info-Hold, Inc. v. Sound Merch., Inc., 538 F.3d 448, 453-54

(6th Cir. 2008).

Moreover, "Rule 60(b) has an unquestionably valid role to play in habeas cases."

Gonzalez, 535 U.S. at 534.5 This is so even after the Supreme Court has denied certiorari, such

5 When a Rule 60(b) motion attempts to set aside a petitioner's state conviction, it is
really a second-or -successive habeas petition subject to strict restrictions under the Antiterrorism
and Effective Death Penalty Act of 1996. Gonzalez, 535 U.S. at 529. By contrast, Sheppard's
Rule 60(b) motion is not attempting to set aside his state conviction. Instead his motion is
focused on this Court's opinion and order; Sheppard is simply attempting to correct an error, in
light of Martinez, in this Court's opinion and order that found his IAC claim procedurally
defaulted. Granting the Rule 60(b) motion will not, by itself, result in habeas relief for Sheppard.
Accordingly, this is a straightforward Rule 60(b) motion that may "proceed as denominated."
See id. at 533; see also Brown v. United States, No. 00-CV-1650, 2008 U.S. Dist. LEXIS 94649,
at *8-9 (N.D. Ohio Nov. 20, 2008) (O'Malley, J.) ("A Rule 60(b) motion that does not assert an
error in the underlying conviction and would not constitute a federal basis for relief is not to be
construed as a second or successive habeas petition.").
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as in Sheppard's case. See Leavitt v. Arave, No. 12-35427, 2012 U.S. App. LEXIS 11711, *2

(9th Cir. June 8, 2012). In Leavitt, the petitioner filed a Rule 60(b) motion after the Supreme

Court denied his petition for certiorari. Id. at * 1. The petitioner argued that Martinez "renders

him eligible to pursue ineffective assistance of counsel claims on which he had ostensibly

defaulted." Id. The Ninth Circuit affirmed the district court's denial of the Rule 60(b) motion,

after considering the petitioner's Martinez claims and finding them wanting, because the record

was sufficient to conclude that the petitioner could not demonstrate post-conviction counsel was

ineffective under Strickland. Id. at *2-3. The court acknowledged, however, that when the

record "is devoid of sufficient information necessary to evaluate whether [initial-review

collateral proceedings] counsel was ineffective," fiirther consideration by the district court

pursuant to Martinez "would be necessary." Id at *2 (citation and original brackets omitted,

brackets added).

The catchall provision in Rule 60(b)(6) requires the movant to demonstrate

"extraordinary circumstances" to justify relief from the judgment. See Carter v. Anderson, 585

F.3d 1007, 1011 (6th Cir. 2009) (citing Gonzalez, 545 U.S. at 532). What constitutes

"extraordinary circumstances" has never been defmed with precision by the Sixth Circuit, and is

generally left to the district court to decide in a case-by-case basis. Stokes v. Williams, 475 F.3d

732, 736 (6th Cir. 2007) (citing Blue Diamond Coal Co. v. Trs. of UMWA Combined Benefit

Fund, 249 F.3d 519, 529 (6th Cir. 2001)).

In D'Ambrosio, the district court granted relief under Rule 60(b)(6) after fmding the

extraordinary circumstance of the death of a key witness during habeas proceedings that

materially prejudiced the petitioner. D'Ambrosio, 688 F. Supp.2d at 729-32. Another set of
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extraordinary circumstances which can justify relief under Rule 60(b)(6), and which arises after a

petitioner's habeas perition is decided by the district court, is an intervening change in the law,

generally when "coupled with some other special circumstance." GenCorp, Inc. v. Olin Corp.,

477 F.3d 368, 373-74 (6th Cir. 2007) (citing Blue Diamond Coal, 249 F.3d at 524). Moreover, it

is possible "that only a change in decisional law might, in some circumstances, merit" relief

under Rule 60(b)(6), without any additional factors or "special circumstances." Stokes, 475 F.3d

at 736; see also Buck v. Thaler, No. 11-70025, 452 Fed. App'x 423, 430 (5th Cir. Sept. 14, 2011)

(suggesting that circumstances giving rise to a "new or novel" concept or argument might be the

necessary extraordinary circumstances needed to justify granting relief under Rule 60(b)(6)).

Ultimately, the "decision to grant Rule 60(b)(6) relief is a case-by-case inquiry that

requires the trial court to intensively balance numerous factors, including the competing policies

of the finality ofjudgments and the incessant command of the court's conscience that justice be

done in light of all the facts." Stokes, 475 F.3d at 736 (citations and internal quotation

marks omitted).

While the precise contours of "extraordinary circumstances" remain undefmed, the Sixth

Circuit has nevertheless made clear that, when truly extraordinary circumstances are present, a

district court has considerable equitable powers under Rule 60(b)(6). Thompson, 580 F.3d at

444; Gumble v. Waterford Twp., 171 Fed. App'x. 502, 505 (6th Cir. 2006) ("Where a party seeks

relief under Rule 60(b)(6), the district court's discretion `is especially broad given the underlying

equitable principles involved. "' (quoting Johnson v. Dellatifa, 357 F.3d 539, 543 (6th Cir.

2004))); McDowell v. Dynamics Corp. ofAm., 931 F.2d 380, 383 (6th Cir. 1991) (finding same
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and citing Hopper v. Euclid Manor Nursing Home, Inc., 867 F.2d 291, 294 (6th Cir. 1989));

D'Ambrosio, 688 F. Supp.2d at 734.

Here, like in D'Ambrosio, there is an extraordinary circumstance that arose after the

district court issued its final judgment on Sheppard's habeas petition; Martinez represents an

intervening change in the law, a dramatic change to well-settled Supreme Court habeas

jurisprudence. Martinez, 132 S. Ct. at 1315. Martinez recognized for the first time that

ineffective assistance of initial-review collateral proceedings counsel could serve as an excuse

for procedural default of an IAC claim. See id. This was an explicit, critical modification from

the Court's previous jurisprudence that had long held that ineffective assistance of post-

conviction counsel had no significance whatsoever for purposes of federal habeas. See id.

The sea-change nature of Martinez as it applies here should constitute sufficient

extraordinary circumstances and suggests that Sheppard's Rule 60(b)(6) motion should be

granted to ensure that justice is "done in light of all the facts" of his case. While Leavitt is not

binding authority in the Sixth Circuit, it is significant that the Leavitt court proceeded directly to

assess the merits of the petitioner's Martinez arguments rather than analyze whether the

petitioner had shown extraordinary circumstances. This strongly suggests that Martinez itself is

a sufficient development to justify a Rule 60(b) motion if a pefifioner can satisfy the

Martinez standard.

Even if "special circumstances" are needed to couple with Martinez's intervening change

in law, Sheppard can satisfy that standard as well. First, and most obviously, Sheppard's case is

a death penalty case. Second, the change in law in Martinez precisely addresses the issue with

Sheppard's IAC claim. Martinez permits the federal habeas courts to excuse a petitioner's
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procedural default, if the petitioner's initial-review collateral proceedings counsel provided

ineffective assistance. That change is directly connected to the situation in Sheppard's case, in

which Sheppard is arguing that his initial-review collateral proceedings counsel's ineffective

assistance excuses the procedural default of his IAC claim.

Third, Sheppard's Martinez claim is strong, both in terms of Martinez's policy concerns

and Martinez's requirements to prevail. The policy concern driving the Court's decision in

Martinez was the harsh injustice inherent when a petitioner's claim might never be heard by any

court because of counsel's failures. Martinez, 132 S. Ct. at 1316-17. And that is exactly what

occurred in Sheppard's case. Moreover, the merits of Sheppard's Martinez claim are strong, as

discussed more fully below. The IAC claim was inherently bound up with the underlying

substantive extrinsic evidence/jury misconduct claims. Every court that considered the

substantive claims condenmed the juror's misconduct, but found no evidence of prejudice.

Sheppard's IAC claim was found procedurally defaulted without any excusing cause and

prejudice, and thus was never heard on the merits by any court, even as the federal courts found

that Sheppard could not demonstrate prejudice from the juror misconduct precisely because his

trial and post-conviction counsel failed to develop and present evidence of prejudice.

Sheppard's underlying substantive extrinsic evidence/jury misconduct claims were

doomed by the failures of his counsel to ensure that evidence of prejudice from the misconduct

was investigated and developed in state court, and those failures were deemed procedurally

defaulted because of initial-review collateral proceedings counsel's ineffectiveness This case,

therefore, is the converse to other cases in which courts denied Rule 60(b)(6) motions following

Martinez because the underlying substantive claim was denied on the merits, and thus a
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defaulted IAC claim for failing to raise the substantive claim would have necessarily failed as

well. See, e.g., Leavett, 2012 U.S. App. LEXIS 11711 at *1-2.

Stated differently, Sheppard's IAC claim was decided under well-settled Supreme Court

precedent, and his substantive juror misconduct claims were denied because of a lack of

evidence that was the direct result of his trial and post-conviction counsel's ineffectiveness. The

Supreme Court has now changed the law, based primarily on concerns that are manifest in

Sheppard's death penalty case. Because of the ineffectiveness of his initial-review collateral

proceedings counsel, Sheppard will never receive any court review of his compelling IAC claim,

and because of his trial counsel's ineffective assistance, the evidence that would have likely

allowed Sheppard to prevail on his substantive extrinsic evidence/juror misconduct claim was

never investigated and presented to the state court, nor considered by the federal habeas court.

These are all special circumstances that arose following the district court's final

judgment, just like in D'Ambrosio, which, when coupled with the change in intervening law,

strongly suggest that relief under Rule 60(b)(6) is appropriate to ensure that justice is done.

The "competing polic[y] of the finality of judgments" should not alter the final calculus.

The Supreme Court just recently issued its landmark Martinez opinion, and Sheppard's petition

for certiorari was only denied on June 11, 2012.

In consideration of all of these factors, this Court should grant relief under Rule 60(b)(6)

by vacating its final judgment to allow reconsideration of Sheppard's IAC claim.
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III. This Court should reconsider Sheppard's IAC claim and find, in
accordance with Martinez, that ineffective assistance of Sheppard's initial-
review collateral proceedings counsel excuses the procedural default.

Under Martinez, this Court can find sufficient cause and prejudice excusing the

procedural default of Sheppard's IAC claim in the sixth subpart of his Ninth Ground for Relief.

A. The pertinent holding and reasoning in Martinez v. Ryan

In Martinez, the Supreme Court concluded that the absence of counsel, or the ineffective

assistance of such counsel, in a state post-conviction proceeding may establish cause to

overcome a procedural default. 132 S. Ct. at 1315, 1318-19. Martinez applies to "initial-review

collateral proceedings." The Court explained that such proceedings are ones which present "the

first place a prisoner can present a challenge to his conviction," including raising claims of

ineffective assistance of counsel. Id. at 1315. The Court recognized that in certain

circumstances, the "collateral proceeding is in many ways the equivalent of a prisoner's direct

appeal as to the ineffective assistance claim." Id at 1317. It follows, then, when the right to the

effective assistance of counsel is so critical, identifying and developing claims of ineffective

assistance of counsel is of particular import. Id.

The Court acknowledged, however, that proving claims of ineffective assistance of

counsel often requires development of evidence outside the appellate and trial record, including

conducting significant investigation and having a working understanding of counsel's strategy.

Id. Habeas petitioners are often "ill equipped" to effectively represent themselves in such

proceedings. Id. at 1312.
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The facts ofMartinez involved the ineffective assistance of an attorney who had been

appointed to handle both the direct appeal and the state post-conviction proceeding. Martinez,

132 S. Ct. at 1314. After Martinez was convicted at trial, new counsel was appointed to

represent him on the direct appeal. Martinez, 132 S. Ct. at 1314. Appellate counsel filed an

appeal on Martinez's behalf, challenging the evidence. Id. (In Arizona, counsel was precluded

from raising claims of ineffective assistance of counsel at trial in the direct appeal proceedings.)

Counsel also initiated state habeas proceedings. Id. Counsel failed to file any claims of

ineffecrive assistance of counsel, however, and instead filed a statement claiming she did not

identify any colorable claims. Id.

In his second state habeas action, Martinez raised a claim of ineffective assistance of

counsel of his prior attotney, for failing to raise any claims of the ineffective assistance of trial

counsel. Id.

Ultimately, the Supreme Court of the United States agreed with Martinez, holding that

the ineffective assistance of his first state habeas counsel-who also served as his direct appeals

counsel-could serve as cause to overcome procedural default. Id at 1315. To protect the right

to the effective assistance of counsel, the "foundation for our adversary system," the Court held,

equity may demand that a federal habeas court hear an ineffective-assistance-of-counsel claim,

even if it might be procedurally defaulted. Id. at 1317-18. Such a scenario arises "when an

attorney's errors (or the absence of an attorney) caused a procedural default in an initial-review

collateral proceeding" such that the initial-review collateral proceeding "may not have been

sufficient to ensure that proper consideration was given to a substantial claim." Id
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It follows, the Court held, that when a State requires a prisoner to raise an IAC claim in

an in initial-review collateral proceeding,a procedural default will not bar a federal habeas court

from hearing a substantial claim of ineffective assistance in certain circumstances. Id. at 1320.

One such circumstance is where the prisoner did not have counsel for the initial-review collateral

proceedings and thus the ineffective assistance claim was not raised. Id. at 1317-18. A second

circumstance is "where appointed counsel in the initial review collateral proceeding, where the

claim should have been raised, was ineffective under the standards of Strickland v. Washington,

466 U.S. 668 (1984)." Id.

In reaching its holding in Martinez, the Court acknowledged and modified its holding in

Coleman v. Thompson, 501 U.S. 722, 754 (1991), explaining that "an attorney's errors during an

appeal on direct review may provide cause to excuse a procedural default, for if the attorney

appointed by the State to pursue the direct appeal is ineffective, the prisoner has been denied fair

process and the opportunity to comply with the State's procedures and obtain an adjudication on

the merits of his claims." Martinez, 132 S. Ct. at 1317. Further, the Martinez Court reasoned

that when claims of ineffective assistance of counsel cannot be raised on direct appeal-as in the

case of raising certain claims of ineffective assistance of trial counsel and all IAAC claims in

Ohio-the petitioner should be afforded counsel and an opportunity to fully investigate, develop

and raise such claims in a collateral proceeding. Id. at 1317-18.

The fundamental concem animating the Martinez Court's holding is that "[w]hen an

attorney errs in initial-review collateral proceedings, it is likely that no state court at any level

will hear the prisoner's claim." Id. at 1316. Furthermore, "if counsel's errors in an initial-review
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collateral proceeding do not establish cause to excuse the procedural default in a federal habeas

proceeding, no court will review the prisoner's claims." Id.

Thus, although Martinez dealt explicitly with ineffective assistance of trial counsel, there

is no reason to believe that its reasoning and holding will not and do not apply in other contexts,

such as the ineffective assistance of appellate counsel. Indeed, federal courts have already

applied Martinez to analyze cause to excuse procedural default related to claims other than

ineffective assistance of trial counsel. See, e.g., Williams v. Alabama, No. 1:07-cv-1276, 2012

US Dist. LEXIS 51850, at * 177-* 184 (N.D. Ala. Apr. 12, 2012) (applying Martinez to assess

cause to excuse default of IAAC claim).

Moreover, Justice Scalia in his dissent cogently explained why the reasoning in Martinez

applies with equal force to IAAC claims as to trial counsel IAC claims; to conclude anything to

the contrary "insults the reader's intelligence." Martinez, 131 S. Ct. at 1321 (Scalia, J.,

dissenting). Justice Scalia recognized that ineffective assistance of appellate counsel claims

must necessarily be included within the majority's rationale. Martinez, 131 S. Ct. at 1321

(Scalia, J., dissenting). He explained: "[t]here is not a dime's worth of difference in principle

between [ineffective-assistance-of-trial-counsel] cases and many other cases in which initial state

habeas will be the first opportunity for a particular claim to be raised: claims of `newly

discovered' prosecutorial misconduct, for example, see Brady v. Maryland, 373 U.S. 83, 83 S.

Ct. 1194, 10 L.Ed.2d 215 (1963), claims based on `newly discovered' exculpatory evidence or

`newly discovered' impeachment of prosecutorial witnesses, and claims asserting ineffective

assistance of appellate counsel." Id.
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After all, Justice Scalia explained, there is no difference "between cases in which the

State says that certain claims can only be brought on collateral review and cases in which those

claims by their nature can only be brought on collateral review, since they do not manifest

themselves until the appellate process is complete," such as claims of ineffective assistance of

appellate counsel. Id at 1321 & n.1 (emphasis in original) (Scalia, J., dissenting).

B. Martinez applies to Sheppard's IAC claim because the ineffective assistance
of initial-review collateral proceedings counsel meant that the claim was
never heard by any court.

The same concerns that animated the Martinez Court's reasoning and holding apply to

Sheppard as well. Accordingly, this Court should reconsider its opinion, order and judgment that

Sheppard's IAC claim was procedurally defaulted and consider Sheppard's arguments in light

ofMartinez.

Martinez applies to the ineffective assistance of counsel during "initial-review collateral

proceedings." Martinez, 132 S. Ct. at 1318. The Court defined "initial-review collateral

proceedings" as the proceeding in which a claim "should have been raised." Id. Similar to the

situation under Arizona law in Martinez, Ohio law mandated that Sheppard raise claims

involving evidence outside the trial record in post-conviction proceedings. See, e.g., State v.

Hunter, 960 N.E.2d 955, 966, ¶46 (Ohio 2011); State v. Cooperrider, 448 N.E.2d 452, 454 (Ohio

1983); Williams v. Anderson, 460 F.3d 789, 799 (6th Cir. 2006). In Sheppard's case, evidence

outside the record is required to demonstrate trial counsel's ineffectiveness related to the

extrinsic evidence/juror misconduct claim. Presenfing evidence outside the record can only be

done under Ohio law in a petition for post-conviction relief. Accordingly, Sheppard's post-
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conviction counsel would be the pertinent "initial-review collateral proceedings" counsel

under Martinez.

On the other hand, Ohio law also mandates that claims based on evidence solely within

the record must be raised on direct appeal. See, e.g., State v. Lentz, 639 N.E.2d 784, 785 (Ohio

1994) (citing State v. Perry, 226 N.E.2d 104 (Ohio 1967)). It is clearly established Supreme

Court law that a post-verdict, pre-appeal motion for a new trial is a "critical stage" of trial at

which the Sixth Amendment right to effective counsel attaches. See Rodgers v. Marshall, No.

10-55816, _ F.3d _, 2012 U.S. App. LEXIS 9922, *15-25 (9th Cir. May 17, 2012) (citing,

inter alla, Penson v. Ohio, 488 U.S. 75, 84 (1988), and listing circuit court cases holding the

same). If Sheppard's direct appeal counsel was required to raise the IAC claim on direct appeal

based on the record from the new trial motion proceedings, appellate counsel's failures were

ineffective assistance.

In turn, Ohio law mandated that Sheppard could only raise IAAC claims by way of a

collateral review proceeding. At the time of Sheppard's case, the first and only mechanism to

raise IAAC claims was via an application to reopen the direct appeal filed pursuant to Ohio Rule

of Appellate Procedure 26(B) (a "Murnahan application"). State v. Murnahan, 584 N.E.2d 1204

(Ohio 1992). Thus, a Murnahan application fits within the definition of "initial-review collateral

proceedings" as defined by the Martinez Court. A Murnahan application represented Sheppard's

one and only opportunity to raise an IAAC claim alleging direct appeals counsel's

ineffectiveness for failing to raise the extrinsic evidence/juror misconduct IAC claim in state

court. So to the limited extent that the IAC claim could have been raised on direct appeal but

was not, the pertinent initial-review collateral proceedings counsel under Martinez would be
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Sheppard's Murnahan counsel; ineffective assistance of appellate counsel would excuse the

default of the underlying IAC claim, and ineffective assistance of Sheppard's Murnahan counsel

would, in turn, excuse the default of the IAAC claim.

Regardless of which counsel is at issue here, however, the crux of the matter is that none

of Sheppard's counsel raised the IAC claim in state court initial-review collateral proceedings.

Not until Sheppard's later-appointed counsel filed a late second-or-successive post-conviction

petition did any of his counsel raise the IAC claim. But the state court refused to consider

Sheppard's second post-conviction petition because it did not meet the stringent requirement for

a successive petition, because it was untimely, and because ineffective assistance of post-

conviction counsel was not a cognizable claim under Ohio law. (ROW Apx.Vol. III at 295.)

Consequently, the state courts never heard Sheppard's IAC claim related to the jury's

misconduct in seeking out and injecting prejudicial extrinsic evidence into the sentencing

deliberations. Nor did any federal court consider the claim, because it was deemed procedurally

defaulted, and ineffective assistance of initial-review collateral proceedings counsel did not, at

that time, excuse procedural default.

Thus, whether the appropriate counsel whose effectiveness must be assessed under

Martinez is Sheppard's post-conviction counsel or his Murnahan counsel, the net effect remains

consistent; Sheppard's initial-review collateral proceedings counsel's ineffectiveness precluded

Sheppard's compelling IAC claim from being heard by any court, precisely the core concern the

Court sought to remedy in Martinez. Counsel's ineffectiveness must be considered as excusing

default of Sheppard's IAC claim.
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C. The controDing Martinez standard to overcome procedural default.

The Martinez Court held that a petitioner alleging the ineffective assistance of initial-

review collateral proceedings counsel overcomes any alleged procedural default if he

demonstrates two things: (1) that the petitioner had no initial-review collateral proceedings

counsel, or that initial-review collateral proceedings counsel rendered ineffective assistance of

counsel under the standards set forth in Strickland v. Washington, 466 U.S. 668 (1984); and, (2)

that the underlying substantive claim is a substantial one, "which is to say that the prisoner must

demonstrate that the claim has some merit," in this respect equating the relevant standard to

those necessary for issuance of a certificate of appealability. See Martinez, 132 S. Ct. at 1318-19

(citing Miller-El v. Cockrell, 537 U.S. 322 (2003)).6

D. Sheppard can satisfy the first prong of the Martinez standard if his state post-
conviction petition is considered his initial-review collateral proceedings,
because he received the ineffective assistance of post-conviction counsel.

Under the first Martinez prong, claims of ineffective assistance of initial-review collateral

proceedings counsel that are raised to cure a procedural default are governed by the two-part test

of Strickland v. Washington, 466 U.S. 668 (1986). Martinez, 132 S. Ct. 1318-19. Sheppard can

6Miller-El reiterates the rule that "a COA does not require a showing that the appeal"-or,
by analogy to the instant case, that a petitioner's claim of ineffective assistance of counsel-
"will succeed." 537 U.S. at 337 (emphasis added). It is sufficient that a petitioner "`show that
reasonable jurists could debate whether ... the issues presented were `adequate to deserve
encouragement to proceed further,"' even if "every jurist of reason might agree after ... the case
has received fnll consideration[] that petitioner will not prevail." Id. at 336-38 (quoting Slack v.
McDaniel, 529 U.S. 473, 483 (2000); further internal quotation marks omitted).
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satisfy the first Martinez prong if post-convicfion counsel is considered his initial-review

collateral proceedings counsel.

1. Sheppard's post-conviction counsel's performance fell below an objective
standard ofreasonableness under prevailing professional norms, when
counsel failed to raise the obvious and compelling extrinsic evidence/jury
misconductlAC claim in Sheppard's first post-conviction petition.

The extrinsic evidence/jury misconduct during Sheppard's trial was-and is-highly

disturbing and offensive to notions of fairness and justice. The prevailing professional norms at

the time of Sheppard's initial post-conviction petition proceedings mandated that counsel raise

even arguably meritorious issues, let alone any claims related to an obvious and egregious

violation of a defendant's rights such as the jury misconduct here. See, e.g., A.B.A. Guideline

11.9.3(C) (1989). Even given the wide measure of discretion given to counsel's actions when

reviewed under Strickland, Sheppard's initial post-conviction counsel's performance was

woefully and unreasonably insufficient when measured against the prevailing

professional norms.

Counsel filed Sheppard's initial post-conviction petition, in which counsel raised a single

claim, which was a record-based claim and therefore barred as a post-conviction petition claim

anyway. (ROW Apx. Vol. II at 124.) One week later, counsel filed an amended petition raising

three record-based claims, including a claim related to the juror misconduct. (Id. at 61-67.) But,

inexplicably, counsel did not simultaneously include a claim alleging ineffective assistance of

trial counsel based on counsel's failure to investigate and develop the evidence to demonstrate

prejudice from the misconduct with Sheppard's motion for new trial.
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Then, counsel filed yet another amended petition, eighteen months after filing the initial

petition, in which counsel raised only five claims. Three of the claims were the same record-

based claims barred by res judicata that were raised in the previous iterations of the petition. The

fourth claim, for ineffective assistance of trial counsel, was unsupported by any evidence outside

the record, leaving it vulnerable to mandatory dismissal. The fifth claim alleged that Sheppard

was insane and incompetent to be executed, but that is not a cognizable claim in post-conviction

proceedings. After the state filed its motion to dismiss, Sheppard's counsel tried to file a fiirther

amended petition, without leave of court, which was eventually struck because of counsel's

failure to seek leave to amend.'

hi short, Sheppard's post-conviction counsel filed five claims: three were record-based

claims clearly barred by res judicata; one was not cognizable in the post-conviction process; and

the only remaining claim-the only cognizable claim-was unsupported by any documentary

evidence outside the record and thus automatically subject to dismissal. Post-conviction counsel

inexcusably failed to seek leave to amend Sheppard's petition after the state filed its response,

causing the amended petition to be stricken. At no point in Sheppard's initial post-conviction

proceedings did counsel allege ineffective assistance of trial counsel based on trial counsel's

failures to invesfigate and develop evidence in support of the motion for new trial.

'7After the trial court dismissed Sheppard's post-conviction petition, counsel inexplicably
appealed only a procedural issue, rather than any of the substantive claims, thereby failing to
preserve any substantive issues for the post-conviction appeal.
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The representation Sheppard received was deficient when measured against the

prevailing professional norms at the time. His post-convicrion counsel failed to investigate,

prepare, and properly present numerous grounds for relief. Those grounds for relief included an

IAC claim for failing to investigate and develop evidence in support of the motion for new trial

that stuck out like a sore thumb. Well-settled Supreme Court principles at that time

demonstrated that the Sixth Amendment right to effective representation applied to a post-

verdict, pre-direct appeal motion for a new trial. See Rodgers v. Marshall, No. 10-55816, _

F.3d _, 2012 U.S. App. LEXIS 9922, *15-25 (9th Cir. May 17, 2012). Thus it should have

been obvious to post-conviction counsel that Sheppard had a right to effective assistance of

counsel for purposes of his motion for new trial, and that his rights were denied by trial counsel's

ineffective assistance. The IAC claim was obvious, and it was stronger than the other claims

counsel raised. Indeed, how could it not have been, when four of the five claims counsel raised

were not cognizable claims in post-conviction proceedings? Moreover, counsel at least

recognized the juror misconduct issue by raising at least one claim related to it, and there was no

prejudice to Sheppard in raising the claim, so counsel's failure to raise the IAC claim was all the

more objectively unreasonable.

2. Sheppard was prejudiced by his post-conviction counsel's dercient
performance.

Sheppard was prejudiced by his post-conviction counsel's deficient performance.

Because counsel failed to raise the IAC claim in Sheppard's initial post-conviction petition, the

claim never received any review by any court. The state courts refused to consider the claim as

raised by different counsel in a second post-conviction petition because, the courts concluded,
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the second petition did not meet the stringent requirements for a successive petition, it was

untimely, and because claims of ineffective assistance of post-conviction counsel were barred

under Ohio and federal law. State v. Sheppard, Hamilton App. No. C-000665, 2001 WL 331936

(Ohio App. Apr. 6, 2001). And this Court cited the state court's conclusion to find that Sheppard

had defaulted his IAC claim. By failing to raise the IAC claim in Sheppard's initial post-

conviction petition, counsel ensured that Sheppard would not receive "proper consideration ...

of a substantial claim" by the state courts-and then the federal courts-in any subsequent

proceeding because of the procedural default attributed to the claim. See Martinez, 132 S. Ct.

at 1318.

Sheppard was also prejudiced because a post-conviction evidentiary hearing was his last

remaining chance to develop evidence about the extrinsic evidence/jury misconduct matter in the

state courts. But counsel did nothing, so Sheppard lost that opportunity. Finally, it cannot be

emphasized enough that the state courts found that Juror Fox's conduct was, in fact,

impermissible juror misconduct. All that remained was demonstrating prejudice. Armed with

evidence to demonstrate the erroneous nature of the state courts' factual findings on the

substantive claim, it is reasonably likely that Sheppard would have prevailed on his IAC claim.

E. Sheppard can satisfy the first prong of the Martinez standard if his
Murnahan application is considered his initial-review collateral proceedings,
because he received the ineffective assistance of counsel.

Sheppard can also safisfy the first Martinez prong if Murnahan counsel is considered his

initial-review collateral proceedings counsel. Sheppard received ineffective assistance of

appellate counsel when his attomey failed to raise the extrinsic evidence/jury misconduct IAC

claim that was available on the record and that was related to claims counsel actually raised.
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Had counsel raised the claim, there is at least a reasonable probability that the outcome of

Sheppard's direct appeal would have been different. And in turn, Sheppard's Murnahan counsel

was ineffective under Strickland for failing to allege appellate counsel's ineffectiveness.

1. Sheppard's Murnahan counsel's performance fell below an objective
standard of reasonableness under prevailing professional norms when
counsel failed to allege in a Murnahan application appellate counsel's
ineffectiveness for failing to raise the obvious and compelling extrinsic
evidence/jur,y misconduct IA C claim in Sheppard's direct appeal.

The deficient performance of Sheppard's Murnahan counsel is tied directly to his

appellate counsel's deficient performance. Counsel's failure to raise an issue on appeal can

amount to constitutionally ineffective assistance. See, e.g., Goff v. Bagley, 601 F.3d 445, 464

(6th Cir. 2010).

a. Sheppard's direct appeal counsel's failure to raise the IAC claim was
objectively unreasonable and prejudiced Sheppard.

Appellate counsel raised substantive claims in Sheppard's direct appeal to the Supreme

Court of Ohio related to the extrinsic evidence/jury misconduct issue. Counsel failed, however,

to raise an IAC claim related to the failure to investigate and develop evidence in support of the

motion for new trial. Sheppard's direct appeal counsel was the same counsel who litigated

Sheppard's motion for a new trial. And as explained below in § II.F.l.a below, counsel was

ignorant on the governing law to successfully raise an extrinsic evidence/jury misconduct claim.

The same failure to understand what the law required likewise renders appellate counsel's

performance objectively unreasonable.
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Counsel's fundamental misunderstanding of the law is vividly highlighted in the

subheadings in Sheppard's direct appeal merit brief filed in the Supreme Court of Ohio:

1. Deliberate contact by a juror amounting to investigation, and
receipt of "evidence" not adduced in court during the
proceedings, is misconduct, and it is presumptively prejudicial.

2. Contact by a juror with an individual outside the jury and court
officials during the penalty phase of a capital murder trial,
concerning a controverted issue in that trial, is misconduct, and

is presumptively prejudicial.

3. The state has the burden of overcoming the presumption of

prejudice that arises where a juror undertakes his own
investigation of matters in issue, and the mere statement of the
juror that his decision was not affected by what he discovered
from the investigation and his interview with the outside

source. [sic]

4. Where juror misconduct in the nature of independent out of
court investigation or inquiry by a juror as to a mitigating
factor occurs during the penalty phase of a capital prosecution,

in order to satisfy its burden of proving the misconduct
harmless, the state must demonstrate that the misconduct (1)
did not affect the jury's finding as to whether the mitigating
factor exists and (2) did not affect the weighing process upon
which the verdict depends.

(ROW App'x, Vol. VI at 55-60 (emphases added).)

The substantive arguments presented in support of these assertions confirmed that

counsel believed that the law allowed for a presumption of prejudice that the state bore the

burden to disprove. (See, e.g., id. at 56 (asserting that "the state fell far short of demonstrating

the harmlessness of the juror misconduct"); 57 ("Since the state has the burden of demonstrating

the harmlessness of the juror misconduct, it was up to the state, or the trial court, and most

assuredly not the defense, to present whatever evidence was available that the verdict was not

influenced by juror Fox's misconduct."); 60 (asserting that Juror Fox's contribution to the
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deliberative process was presumed by the law to be tainted); and id. ("Under these

circumstances, considering that it is the state which bears the burden of demonstrating the

hannlessness of the juror misconduct, it is impossible to conclude that the state has met its

burden of so demonstrating, and Appellant is, accordingly, entitled to reversal of his death

sentence, and resentencing to life imprisonment").)

Armed with this mistaken understanding of the law, appellate counsel raised no claim for

ineffective assistance of trial counsel for failing to investigate and present evidence in support of

the new trial motion. Because counsel's failures were rooted in counsel's misunderstanding of

the law as it existed at that time, they cannot be construed as strategic choices to which deference

might be owed under Strickland. Blackburn v. Foltz, 828 F.2d 1177, 1182 (6th Cir. 1987)

(explaining that counsel's "recitation of the law. ... was clearly wrong" and thus counsel's

actions were not a strategy entitled to deference under Strickland). Likewise, counsel's omission

of the IAC claim cannot be a reasonable tactical decision when there was no possible prejudice

to Sheppard in raising the omitted claim. See Joshua v. Dewitt, 341 F.3d 430, 441 (6th Cir.

2003) (citation omitted). Counsel did raise other IAC claims, making the failure to raise the IAC

claim at issue here all the more unreasonable. C.f. Mapes v. Tate, 388 F.3d 187, 192-93 (6th Cir.

2004). Counsel's performance was deficient under Strickland.

Prejudice from appellate counsel's deficient performance is self-evident from the

Supreme Court of Ohio's opinion. That court noted that, contrary to counsel's understanding,

there is no longer a presumption of prejudice from extrinsic evidence and juror misconduct in

Ohio, and the defendant bears the burden to demonstrate prejudice. State v. Sheppard, 91 Ohio

St. 3d 329,233-34 (citations omitted). With no other evidence in the record to rebut the
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statements from Fox and the contents of Ms. Jones's second affidavit, the state supreme court

found no prejudice from the juror misconduct. On the other hand, there is at least a reasonable

likelihood that Sheppard might have prevailed on direct appeal if his counsel had raised the IAC

claim, since the evidence that trial counsel would have presented would have directly disproved

the only two bases on which the state court found no prejudice from the juror misconduct.

b. Sheppard's Murnahan counsel's performance was deficient.

In Sheppard's Murnahan application, his counsel alleged ineffective assistance of

appellate counsel for failing to raise nine different issues on direct appeal. (ROW Apx. Vol. V at

75-84.) None of the allegations concerned the extrinsic evidence/jury misconduct IAC claim.

As explained below, the trial counsel IAC claim was a strong claim, in tum making the IAAC

claim a strong claim as well. After all, under Murnahan, counsel did not need to show that

Sheppard would prevail on his IAAC claim, only that there was a"`genuine issue' as to whether

he has a`colorable claim' of ineffective assistance of counsel on appeal." Sheppard, 91 Ohio St.

3d at 330 (citations omitted). Certainly there was at least a genuine issue as to whether Sheppard

had a colorable claim of IAAC when appellate counsel's failures meant that Sheppard lost his

chance to present evidence that would have directly contradicted and disproved the evidence the

state courts relied upon to find no prejudice from the juror misconduct. Murnahan counsel failed

to raise the claim, however. And the facts that counsel raised nine other IAAC claims, and that

there was no prejudice to Sheppard in raising this IAAC claim makes the failure to raise the

IAAC claim related to the extrinsic evidence/jury misconduct even more

objectively unreasonable.
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2. Sheppard was prejudiced by his Murnahan application counsel's
deGcient performance.

Sheppard was prejudiced by his Murnahan application counsel's deficient performance in

failing to raise his IAAC claim. The Supreme Court of Ohio declined to follow the state appeals

court's rejection of Sheppard's Murnahan application on grounds of untimeliness. Instead, the

state supreme court afforded Sheppard's application a merits review. There was no IAAC claim

related to the extrinsic evidence/juror misconduct matter for the court to review in Sheppard's

Murnahan application, however. If there were, there is a reasonable probability that Sheppard's

appeal would have been reopened, because of the disturbing nature of the extrinsic evidence/jury

misconduct claim; because the state courts had already decided half of the substantive claim by

finding juror misconduct; and because the evidence would have directly undermined the bases of

the court's no-prejudice finding. In turn, there is a reasonable probability that the Supreme Court

of Ohio, confronted with evidence from Fox, Jones and Smalldon that belied the trial court's

prejudice fmdings, would have reached a different conclusion on a reopened direct appeal.

Additionally, counsel, by failing to allege the IAAC claim in question here, prejudiced

Sheppard by ensuring that Sheppard would not receive "proper consideration ... of a substantial

claim" by the state or federal courts in any subsequent proceeding because of purported

procedural default. See Martinez, 132 S. Ct. at 1318.

F. Sheppard can satisfy the second prong of the Martinez standard because his
defaulted extrinsic evidence/jury misconduct IAC claim is substantial.

Sheppard can satisfy the second Martinez prong, regardless of which counsel was his

initial-review collateral proceedings counsel, because his defaulted IAC claim is substantial.

See Leavett, 2012 U.S. App. LEXIS 11711 at *1-2. Sheppard's trial counsel was ineffective
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under Strickland v. Washington, 466 U.S. 668 ( 1986), for failing to investigate and submit

evidence in support of their motion for a new trial on the basis of extrinsic evidence/juror

misconduct. Sheppard's defaulted IAC claim goes directly to the evidentiary heart of his

extrinsic evidence/jury misconduct claims.

Martinez adopted the standards applicable to certificates of appealability for determining

whether or not a claim is substantial. See Martinez, 132 S. Ct. at 1318-19 (citing Miller-El v.

Cockrell, 537 U.S. 322 (2003)). This is not a difficult standard to meet. The requirements of 28

U.S.C. § 2253(c) are "non-demanding." Wilson v. Belleque, 554 F.3d 816, 826 (9th Cir. 2009).

A COA should be granted unless the claim presented is "utterly without merit." Id., quoting

Jefferson v. Welborn, 222 F.3d 286, 289 (7th Cir. 2000). Furthermore, in cases where the death

penalty is at issue, any doubts regarding the propriety of a COA must be resolved in the

petitioner's favor. Skinner v. Quarterman, 528 F.3d 336, 341 (5th Cir. 2008) (citations omitted).

Far from being "utterly without merit," Sheppard's IAC claim is compelling.

1. Sheppard's trial counsel provided ineffective assistance ofcounsel when
they failed to offer evidence in support of the motion for new trial on the
basis of extrinsic evidence/juror misconduct.

The familiar two-part test established in Strickland applies to assess trial counsel's

effectiveness. First, the petitioner must demonstrate that counsel's performance was deficient.

Wiggins v. Smith, 539 U.S. 510, 521 (2003), citing Strickland. This requirement is satisfied if

counsel's performance fell below an objective standard of reasonableness under prevailing

professional norms. Id. Second, the petitioner must show a reasonable probability that counsel's

deficient performance resulted in prejudice. Strickland, 466 U.S. at 694. A petitioner need not

establish prejudice by a preponderance of the evidence, or show that it is more likely than not
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that, but for counsel's deficient performance, the result would have been different. Porter v.

McCollum, 130 S. Ct. 447,455-56 (2009); Williams v. Taylor, 529 U.S. 362, 405-06 (2000).

Instead, a petitioner need only show a probability sufficient to undermine confidence in the

outcome of the case. Id.

Furthennore, in determining whether a defendant has demonstrated a reasonable

probability of a more favorable outcome, the cumulative prejudice arising from all of counsel's

errors must be considered. Cargle v. Mullin, 317 F.3d 1196, 1212 (10th Cir. 2003) (citations

omitted); Stewart v. Wolfenbarger, 468 F.3d 338, 361 (6th Cir. 2004) ("When determining

prejudice, the Court must consider the errors of counsel in total, against the totality of the

evidence in the case.").

Here, Sheppard's trial counsel's performance was insufficient, and he was prejudiced as

a result.

a. Trial counsel's performance was insufficient because counsel failecl,
based on ignorance of well-settled law, to investigate or present evidence
in support of the new trial motion.

It is glaringly clear that Sheppard's trial counsel failed to know and understand the law

goveming extrinsic evidence/juror misconduct claims. From the moment the misconduct came

to light in the court's chambers minutes before sentencing, the record clearly reflects that counsel

had no plans to conduct any investigation or present any substantive evidence with their motion

for a new trial. (ROW Tr. Vol. VII at 1254 et seq.) And counsel presented the same (flawed)

understanding of the law later, at the oral argument on Sheppard's motion for a new trial. As

counsel argued to the trial court on both occasions and in their motion for a new trial, they

believed that Remmer v. United States, 347 U.S. 227, 229 (1954), and its progeny required only
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that the defendant present some evidence of extrinsic evidence reaching the jury, and that this

minimal showing gave rise to presumptive prejudice which the government was then required to

disprove. (ROW 10/6/1995 Tr. at 4-10.) In accordance with this erroneous understanding of the

law in Ohio at that time, trial counsel presented the first Jones affidavit establishing that Juror

Fox had indeed contacted Jones to inquire about paranoid schizophrenia following Sheppard's

mitigation presentation. (Id. at 10.) At that point, trial counsel believed, counsel's job was done,

and there was no need for Sheppard to present any other evidence to prevail on his motion. The

Remmer presumption of prejudice was established, imposing the burden of proof on the state to

prove that the extrinsic evidence and juror misconduct was harmless. (Id at 5-6, 9.)

But counsel's understanding of the law was critically wrong. That was not the law in

Ohio at the time of Sheppard's trial, as the Supreme Court of Ohio noted in Sheppard's direct

appeal. The state court explained that Smith v. Phillips, 455 U.S. 209 (1982), had been

interpreted to modify the Remmer presumption of prejudice. Sheppard, 84 Ohio St. 3d at 233

("Smith v. Phillips modified the concept of presumed prejudice and required the party

complaining about juror misconduct to prove prejudice." (citing Smith, 455 U.S. at 215-217, and

United States v. Zelinka, 862 F.2d 92, 95 (6th Cir. 1988)); see also Sheppard v. Bagley, 657 F.3d

338, 348-49 (6th Cir. 2011) (Batchelder, J., concuning) ("Remmer was abrogated in part by the

Supreme Court in Smith v. Phillips, which held that the defendant has the burden to show that

there has been actual prejudice"). And other caselaw from the Ohio courts in existence during

Sheppard's trial likewise placed the burden on the defendant to demonstrate prejudice from an

external communication with the jury. Sheppard, 84 Ohio St. 3d at 233 (citing, inter alia, State

v. Hipkins, 69 Ohio St. 2d 80, 83 (1982)).
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It is "quintessentially the duty of counsel" to be familiar with the controlling law and the

requirements thereof, especially when it is readily available to counsel. See Padilla v. Kentucky,

130 S. Ct. 1473, 1484 (2010). "Ignorance of well-defined legal principles is nearly inexcusable."

Smith v. Singletary, 170 F.3d 1051, 1054 (11th Cir.1999). Counsel's affirmative actions or

omissions taken in reliance on ignorance or a faulty understanding of well-established law

"cannot be said to constitute reasonable strategy" by counsel. Blackburn v. Foltz, 828 F.2d 1177,

1182 (6th Cir. 1987) (when counsel's understanding of the law was wrong, counsel's actions

taken in accordance with that faulty understanding were not a strategy entitled to deference

under Strickland).

Such ill-informed actions or omissions by counsel "clearly satisfy[y] the first prong of the

Strickland analysis." Padilla, 130 S. C.t at 1484 (citation omitted); see also Lafler v. Cooper,

132 S. Ct. 1376, 1384 (2012)8; Dando v. Yukins, 461 F.3d 791, 798-99 (6th Cir. 2006) (finding

an attorney rendered deficient performance when he provided advice that was "flatly incorrect");

Maples v. Stegall, 340 F.3d 433, 439 (6th Cir. 2003) (holding that providing "patently

erroneous" legal advice is deficient performance); Magana v. Hojbauer, 263 F.3d 542, 550 (6th

8 In Cooper, the Sixth Circuit found counsel's performance "obviously deficient"
because it was based on an "incorrect legal rule." Cooper v. Lafler, No. 09-1487, 376 Fed.
App'x 563, 570-71 (6th Cir. May 11, 2010). On appeal in the Supreme Court, the Court focused
only on the question of prejudice and the appropriate remedy, because "all parties agree[d] the
performance of respondent's counsel was deficient." Lafler v. Cooper, 132 S. Ct. 1376, 1384
(2012). Accordingly, although the Supreme Court vacated the Sixth Circuit's judgment as to the
remedy after the Court found Strickland satisfied does not undermine the reasoning by which the
Sixth Circuit found counsel's performance deficient. The same reasoning applies to
Sheppard's case.
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Cir. 2001) (holding that counsel's "complete ignorance of the relevant law under which his client

was charged, and his consequent gross misadvice to his client regarding the client's potential

prison sentence, certainly fell below an objective standard of reasonableness under prevailing

professional norms").

Sheppard's counsel's failure to investigate and then offer substantive evidence in support

of their motion for new trial, based on their erroneous reliance on the inapplicable Remmer

presumption, was plainly based on an incorrect legal rule. And counsel's actions flew in the face

of settled law at that time. Thus counsel's performance was "obviously deficient" under

Strickland's first prong.

b. Trial counsel's defacient performance prejudiced Sheppard by leaving the
evidentiary record critically and misleadingly underdeveloped, when a full
and accurate record would have likely lead to a different outcome.

Trial counsel's deficient performance also prejudiced Sheppard. The state courts

accepted without much argument that Juror Fox's actions constituted misconduct. Sheppard, 84

Ohio St. 3d at 233. The only remaining consideration was whether the misconduct prejudiced

Sheppard. Counsel offered no evidence with their new trial motion to demonstrate prejudice

from the juror misconduct. As discussed above, counsel did not believe they even bore the

burden to demonstrate prejudice. Consequently, they offered no evidence beyond Ms. Jones's

first affidavit, which was offered to establish the only fact for which counsel believed they bore

the burden; to demonstrate that extrinsic evidence had reached the jury.

Without evidence to demonstrate prejudice, it is hardly surprising that the trial court

denied the motion for new trial. The trial court relied on Juror Fox's personal account of his

contact with Ms. Jones, as well as Ms. Jones's second affidavit attesting that she had read the
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trial transcript, and that everything she told Fox was completely consistent with the evidence

presented at trial. The Supreme Court of Ohio affirmed those fmdings, and additionally found

that Sheppard could not have been prejudiced because Ms. Jones's information, which was

allegedly "totally consistent" with Dr. Smalldon's testimony at trial, "reinforced" Dr.

Smalldon's testimony.

In a federal court hearing, however, Sheppard demonstrated that those factual findings

were clearly erroneous; Fox admitted that his verdict was affected by the extrinsic evidence, and

Ms. Jones admitted that she had never read the trial transcript and had no basis for averring that

everything she told Fox was consistent with Dr. Smalldon's trial testimony. Dr. Smalldon also

testified that Ms. Jones's characterization of paranoid schizophrenia was critically wrong and

misleading, and that her statements to Fox were not, in fact, consistent with his testimony at all.

All of this evidence directly contradicted the state courts' findings as to prejudice.

Had Sheppard's trial counsel investigated the extrinsic evidence/juror misconduct issue,

they would have been able to present affidavits or live testimony from all of these individuals to

the state trial court to demonstrate prejudice from the misconduct. Without testimony or

affidavits from Juror Fox, Ms. Jones, and Dr. Smalldon in support of his motion for a new trial,

Sheppard was shackled to the truncated, misleading evidentiary record from which the state

courts concluded that he was not prejudiced by the misconduct.

The state courts relied exclusively on the evidence produced during the truncated, in-

chambers "hearing" at which the trial court heard from Juror Fox, and the blatantly false second

affidavit from Ms. Jones, to find no prejudice. Accordingly, there is an overwhehning

probability that the result of the new trial motion or Sheppard's direct appeal would have been
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different if evidence disproving Fox's testimony and the contents of Jone's second affidavit

would have been investigated and presented.

Sheppard's IAC claim is clearly meritorious, and therefore satisfies the COA standard,

and Martinez's second prong. Because Sheppard can satisfy both Martinez prongs, procedural

default of the sixth subpart of his Ninth Ground for Relief should be excused, and the Court

should consider the IAC claim on its merits.

IV. Gonzalez v. Crosby does not dictate a different result.

The Supreme Court's opinion in Gonzalez v. Crosby, 545 U.S. 524 (2005), provides the

standard by which Sheppard's Rule 60(b) motion should be reviewed. Gonzalez, 545 U.S. at 535

("[O]ur cases have required a movant seeking relief under Rule 60(b)(6) to show `extraordinary

circumstances' justifying the reopening of a fmal judgment."). But Gonzalez does not dictate an

unfavorable result in Sheppard's case. Sheppard acknowledges that Gonzalez, like in this case,

involved a petitioner seeking to reopen his habeas case following a Supreme Court ruling that

rendered one part of the federal courts' adjudication of his claims erroneous. But the similarities

to Sheppard's case end there.

In Gonzalez, the Eleventh Circuit had applied its settled law on the interpretation of 28

U.S.C. § 2244(d)(2) to bar the petitioner's claim on statute-of-limitations grounds. 545 U.S. at

536. But there was a circuit split on the issue, because other circuits had disagreed with the

Eleventh Circuit's "unduly parsimonious interpretation of § 2244(d)(2)." Id. In that light, the

Court held that "[i]t is hardly extraordinary that subsequently, after petitioner's case was no
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longer pending, this Court" rejected the Eleventh Circuit's interpretation. Id. The Court thus

held that this situation weighed strongly against a finding of extraordinary circumstances. Id.

The nature of the intervening change of law at issue here differs markedly, however, from

the situation at issue in Gonzalez. Here, it was settled law that post-conviction counsel's

effectiveness was irrelevant to establishing cause for procedural default. Coleman, 501 U.S. at

756-57. In Martinez, however, the Supreme Court "qualifie[d] Coleman by recognizing a

narrow exception." 132 S. Ct. at 1315. Unlike the "hardly extraordinary" development of the

Supreme Court resolving an existing circuit split as in Gonzalez, 545 U.S. at 536, the Supreme

Court's development in Martinez constitutes a significant and remarkable development in the

Court's equitable jurisprudence following the final judgment in Sheppard's case. As explained

above, this Court should grant Sheppard's Rule 60(b) motion; Gonzalez does not affect

that conclusion.
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V. Motion for Indicative Ruling

Because the mandate as to Sheppard's appeal has not issued at this time, his appeal is still

pending before the Sixth Circuit. Accordingly, jurisdiction over Sheppard's instant motion in the

above-captioned case lies with the Sixth Circuit, not with this Court.9 The Federal Rules of Civil

Procedure and Sixth Circuit caselaw set forth the specific procedures to follow in this type of

situation. Fed. R. Civ. P. 62.1; Bovee v. Coopers & Lybrand C.P.A., 272 F.3d 356, 359 n.1 (6th

Cir. 2001); First Nat'Z Bank of Salem, Ohio v. Hirsch, 535 F.2d 343, 346 (6th Cir. 1976).

When a party seeks to have the district court act on a mofion after jurisdiction has

transferred to the court of appeals, "the proper procedure is for that party to file the motion in the

district court." Bovee, 272 F.3d at 359 n.l (citations omitted); see also Fed. R. Civ. P. 62.1.

Then, if the district judge is inclined to grant the motion or believes that the motion raises a

substantial question that warrants consideration, the district judge is to enter an "indicative

ruling" stating just that. See id The movant then files a motion to remand with the circuit court,

so that the district court may reassume jurisdiction and thereupon may grant relie£ See id. '0

9 At the time of this filing, the Sixth Circuit has not yet issued the mandate, although the
Supreme Court of the United States issued its order denying certiorari on June 11, 2012, and the
order was filed with the Sixth Circuit clerk's office the next day. Sheppard filed a motion with
the Sixth Circuit on June 8, 2012 asking that court to stay issuance of the mandate if the Supreme
Court denied certiorari. The Sixth Circuit has not yet ruled on Sheppard's motion. If the
mandate does issue, jurisdiction will be returned to this Court, rendering moot Sheppard's
request for an indicative ruling. See 6 Cir. I.O.P. 41 ("The mandate is the document by which
this court relinquishesjurisdiction and authorizes the originating district court or agency to
enforce the judgment of this court.").

10 Rule 62.1 essentially codified what was already the standard procedural practice in the
Sixth Circuit pursuant to Hirsch, commonly called a "Hirsch remand."
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Here, Sheppard requests that this Court enter an "indicative ruling" under Rule 62.1,

stating that the Court, if the Sixth Circuit remanded the above-captioned case, would grant relief

from its judgment under Rule 60(b)(6) so that the Court would reconsider its order, opinion and

judgment finding Sheppard's IAC claim procedurally defaulted. Or, in the altemative, Sheppard

requests that this Court enter an indicative ruling under Rule 62.1 stating that Sheppard's motion

raises a substantial issue that warrants consideration.

When this Court issues its indicative mling, Sheppard will, in accordance with Rule 62.1,

immediately file a notice of the indicative ruling along with a motion for remand with the Sixth

Circuit. The Sixth Circuit will then make its own determination on whether to remand the case

in part or in whole such that this Court obtains jurisdiction for further proceedings on Sheppard's

motion for reconsideration.

Altematively, if this Court decides, under Rule 62.1(a)(2), to deny this motion, Sheppard

respectfully requests that the Court issue a Certificate of Appealability in conjuncfion with any

such denial.

VI. Conclusion

Sheppard seeks reconsideration, in light of Martinez v. Ryan, 132 S. Ct. 1309 (2012), of

this Court's opinion, order and judgment finding that his sixth subpart of Ground Nine for Relief

is procedurally defaulted. The scope of the reconsideration is limited, but the matter on which

reconsideration is sought is critical. Sheppard's trial and initial-review collateral proceedings

counsel failed to understand the controlling law regarding evidentiary burdens in extrinsic

evidence/juror misconduct claims, and failed to litigate associated claims thereafter. And as a
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result, Sheppard was unable to develop and present to the state courts evidence that would have

created a drastically different evidentiary picture than that which the state courts considered in

denying his extrinsic evidence/juror misconduct claim. The lack of a state-court factual record

then doomed Sheppard's substantive extrinsic evidence/jury misconduct claims in federal habeas

proceedings, while counsel's failures to present the IAC claim to the state courts doomed his

IAC claim procedurally. Only with this Court's reconsideration of Sheppard's IAC claim

following Martinez will his IAC claim be subjected to any court review at all. The Supreme

Court explicitly condemned this kind of injustice in Martinez, and this Court should rectify the

injustice in Sheppard's case by granting reconsideration.

Sheppard also seeks a statement from this Court in accordance with Rule 62.1 that would

facilitate that reconsideration following remand of jurisdiction from the Sixth Circuit.

As this is not a Motion "to which other parties might reasonably be expected to give their

consent" pursuant to Local Rule 7.3(b), counsel for Respondent has not been consulted.
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Respectfully submitted,

/s/Allen L. Bohnert
Allen L. Bohnert (0081544)
Assistant Federal Public Defender
Office of the Federal Public Defender
Capital Habeas Unit
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
614-469-2999
Allen_Bohnerta;fd.org
Trial/Lead Counsel

/s/Carol A. Wright
Carol A. Wright (0029782)
Assistant Federal Public Defender
Office of the Federal Public Defender
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
(614) 469-2999
Carol Wright:(,fd.org
Co-Counsel
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CERTIFICATE OF SERVICE

I hereby certify that on June 15, 2012, I electronically filed the foregoing Petitioner

Sheppard's Motion For Relief From Judgment Under Rule 60 To Allow Reconsideration

Of One Portion Of Ground For Relief Nine In Light Of Martinez v. Ryan, 132 S. Ct. 1309

(2012), And Motion For Entry Of An Indicative Ruting From The District Court In

Accordance With Rule 62.1 with the Clerk of the United States District Court for the Southern

District of Ohio using the CM/ECF system, which will send notification of such filing to the

email address of opposing counsel on file with the Court.

/s/Allen L. Bohnert
Allen L. Bohnert (0081544)
Assistant Federal Public Defender
Office of the Federal Public Defender
Capital Habeas Unit
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
614-469-2999
Allen_Bobnert@fd.org
Trial/Lead Counsel

and

/s/CarolA. Wright
Carol A. Wright (0029782)
Assistant Federal Public Defender
Office of the Federal Public Defender
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
(614) 469-2999
Carol_Wrigbt@fd.org
Co-Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

BOBBY T. SHEPPARD

Petitioner,

V.

NORM ROBINSON, Warden,

Respondent.

Case No.1:00-ev-493

District Judge Gregory L. Frost
Magistrate Judge Michael R. Merz

THIS IS A DEATH PENALTY CASE

Petitioner Sheppard's Memorandum in Reply to the Warden's Memorandum In
Opposition to Sheppard's June 15, 2012 Motion for Relief From Judgment

1. Introduction

Petitioner Bobby Sheppard, through counsel, submits the following memorandum in

reply to the Warden's memorandum, (Doc. No. 151), opposing Sheppard's Rule 60(b) motion,

(Doc. No. 150), for relief from judgment in light of Martinez v. Ryan, 132 S. Ct. 1309 (2012).

The Warden opposes Sheppard's motion on two bases: 1) that Sheppard's ineffective-assistance-

of-trial-counsel claim is outside the "limited exception" recognized in Martinez, (Doc. No. 151,

at PagelD 949-52, p. 6-9); and 2) that Sheppard's IAC claim is not "substantial or even of

arguable merit," (id at PagelD 952-53, p. 9-10).

But the Warden's arguments in opposition to Sheppard's motion are limited.

Significantly, the Warden does not contest Sheppard's argument that his trial counsel's

performance was deficient under Strickland v. Washington, 466 U.S. 668 (1986), and that
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Sheppard was prejudiced by his trial counsel's deficient performance as well. Likewise, the

Warden does not challenge Sheppard's argument that his initial-review collateral proceedings

counsel's performance was deficient under Strickland and Martinez. The Warden argues only

that Martinez does not apply in circumstances in which a claim must be raised on direct appeal

rather than in a post-conviction petition, (Doc. No. 151, at PagelD 949-51, p. 6-8), and that

Sheppard cannot demonstrate the prejudice element under Strickland, (id. at 952, p. 9).1

Conversely, the Warden concedes Sheppard's direct appeal counsel was ineffective under

Strickland when counsel failed to raise the trial counsel IAC claim on direct appeal, and that

Sheppard's Murnahan counsel performed deficiently by failing to allege that appellate counsel

provided ineffective assistance by failing to raise the trial counsel IAC claim on direct appeal.

(Id at PagelD 951-52, p. 8-9.) Furthermore, the Warden presents no arguments opposing

Sheppard's arguments that Rule 60(b) relief is procedurally appropriate here following an

intervening change of law and under Gonzalez v. Crosby, 545 U.S. 524 (2005).

Accordingly, the areas of dispute that remain for this Court's resolution in deciding

Sheppard's motion are narrow.

' It is unclear whether the Warden is arguing that Sheppard cannot demonstrate the

Strickland prejudice element regarding initial-review collateral proceedings counsel, or regarding
his trial counsel. Either argument, however, is mistaken and should be rejected, as
explained below.
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II. The Warden's arguments are unavailing and should be rejected.

The Warden's arguments should be rejected for the reasons Sheppard presented in the

memorandum in support of his motion, (Doc. No. 150), and for the following reasons as well.

A. Martinez directly applies to Sheppard's claim that his trial counsel provided
ineffective assistance of counsel when they failed to present evidence of
prejudice from the undisputed jury misconduct.

The Warden first argues that Sheppard's motion should be denied because his trial

counsel IAC claim is outside the "limited exception" recognized in Martinez. The Warden's

arguments in support of this proposition are either mistaken, or they support Sheppard's position.

Significantly, the Warden does not contest Sheppard's demonstration, (Doc. No. 151, at PageID

922-29, p. 32-39), that his initial-review collateral proceedings counsel's performance was

deficient under Strickland. The Warden also concedes that Sheppard's appellate counsel was

ineffective under Strickland, and that Sheppard's Murnahan counsel performed deficiently.

As Sheppard identified in his motion, two different types of counsel could potentially be

considered the applicable initial-review collateral proceedings counsel for Martinez purposes.

(Doc. No. 150, at PagelD 918-20, p. 28-30.) Although Sheppard noted in his motion that his

"direct appeal counsel was the same counsel who litigated [his] motion for a new trial," (Doc.

No. 150, at PagelD 926, p. 36 (emphasis added)), the Warden ignores this reality. Instead, the

Warden contends that Martinez does not apply to Sheppard's trial counsel claim because

Sheppard was "required to raise the claim on direct appeal" when he was "represented by new

counsel on appeal" and the evidence in support of his motion for new trial "or lack thereof' was

"apparent on the record." (Doc. No. 151, at PagelD 949, p. 6 (emphasis added).) Thus, the

Warden argues, Sheppard's claim is not like the claim in Martinez in which the state had barred
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the inmate from raising an IAC claim on direct appeal. The Warden is mistaken not only as a

matter of fact, but also as a matter of law.

Sheppard's case presents an abnormal set of circumstances concerning his various state-

court counsel, principally because the same attomey litigated Sheppard's post-trial motions and

handled Sheppard's direct appeal. Sheppard was represented at trial by Attorney Robert Ranz

and Attorney Ralph Crisci. (Return of Writ App'x Vol. I, 16.) The trial court sentenced

Sheppard on May 30, 1995. (ROW App'x Vol. I, 397.) The trial court also initially appointed

Attorneys Ranz and Crisci as Sheppard's direct appeal counsel on that same day. (Id. at 398.)

Then, on June 2, 1995, the trial court replaced this placeholder appointment by appointing

Attorney Fred Hoefle and Attorney Chuck Stidham to represent Sheppard in his direct appeal.

(Id. at 399.) Before direct appeal proceedings began, Attorney Ranz filed a motion for a new

trial on the basis ofjury misconduct on June 13, 1995. (ROW App'x Vol. II, 1.) Two days later,

on June 15, 1995, Attorneys Hoefle and Stidham filed a notice of appeal of Sheppard's

conviction and sentence. (Id. at 24.)

On August 29, 1995, Attomey Ranz filed an affidavit from Dr. Jones in support of the

motion for a new trial, in which Jones averred that she received a phone call from Juror Fox

asking for information about paranoid schizophrenia and that she gave him a description and

explanation of the mental illness. (Id at 40.) On September 29, 1995, Attorney Hoefle and

Attorney Ranz filed a motion to resentence Sheppard to life imprisonment. (Id at 42). In that

motion, counsel argued, among other things, that Sheppard was presumptively prejudiced by the

juror misconduct in receiving extrinsic evidence from Dr. Jones, rendering his death sentence

unconstitutional. (Id. at 42-44).
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On October 6, 1995, the trial court heard oral argument from the prosecutor and Attorney

Hoefle on the motion for a new trial and the motion for resentencing. (See Trial Tr., Oct. 6,

1995, 2-14 (attached here as Exhibit 1).) During the oral argument, Attorney Hoefle also made

an oral motion to strike any testimony about the subjective effects of the misconduct on Juror

Fox. (Id. at 4.) Attotney Hoefle argued to the trial court that "it is presumptively prejudicial

when juror misconduct of this sort occurs and it is the burden of the State or the prevailing party

to show that it was not prejudicial." (Id at 5:11-15.) Attorney Hoefle also clarified that he was

litigating the motion for new trial, the oral motion to strike subjective testimony, and the motion

for resentencing. (Id. at 9-10.) Attorney Hoefle argued that the "[b]asic thrust of the motion for

a new trial and the motion that I filed to re-sentence with respect to that issue is the same,

basically that there was juror misconduct and that it is presumptively prejudicial error . ...." (Id.

at9.)

The trial court orally denied the motions following counsel's arguments at the October 6,

1995 hearing. (Id at 13-14.) The trial court then docketed handwritten orders on October 10,

1995, denying the oral motion to strike, (ROW App'x Vol. II, 57), the written motion for a new

trial, (id at 58), and the written motion for resentencing, (id. at 59). Attorney Hoefle filed a

notice of appeal of the trial court's judgments denying those motions on the same day. (Id. at

60.) Attomeys Hoefle and Stidham proceeded to represent Sheppard during the course of his

direct appeal proceedings. (See ROW App'x Vol. VI, 1-2.)

Attomey Hoefle thus represented Sheppard during part of his trial proceedings-namely

the litigation over the motions for a new trial and for resentencing in light of the jury

misconduct-and for Sheppard's direct appeal. Accordingly, Sheppard arguably could have
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only raised the ineffectiveness of his trial counsel's handling of the motions related to his jury-

misconduct claim in a post-conviction petition. See State v. Hutton, 100 Ohio St. 3d 176, 183

(2003) (holding "that the doctrine of resjudicata does not apply to bar a claim of ineffective

assistance of appellate counsel not previously raised in an appeal where a defendant was

represented on appeal by the same attorney who allegedly earlier provided the ineffective

assistance"); see also State v. Lentz, 70 Ohio St. 3d 527, 529-30 (1994) (explaining that State v.

Cole, 2 Ohio St.3d 112, 114, fn.1 (1982), recognizes that "since counsel cannot realistically be

expected to argue his own incompetence, resjudicata does not act to bar a defendant represented

by the same counsel at trial and upon direct appeal from raising a claim of ineffective assistance

of counsel in a petition for postconviction relief," and that "resjudicata does not apply when

trial and appellate counsel are the same, due to the lawyer's inherent conflict of interest").

If Sheppard could not have raised on direct appeal his claim of IAC for failing to develop

and present evidence in support of his motion for new trial, Martinez directly applies; post-

conviction counsel would be the applicable initial-review collateral proceedings counsel to have

raised the underlying trial counsel IAC claim. (See Doc. No. 150, at PagelD 918-20, p. 28-30.)

But even if Attorneys Hoefle and Stidham could have raised the trial counsel IAC claim on direct

appeal, they failed to do so, and their ineffective assistance excuses the default of the trial

counsel IAC claim. Indeed, the Warden even concedes this. (See Doc. No. 151, at PagelD 951,

p. 8(explaining that "assuming that Sheppard defaulted his claim of ineffective assistance of trial

counsel by failing to present it on direct appeal, the constitutional ineffectiveness of his appellate

counsel could have established `cause" to excuse the default").) Following the holding and

reasoning in Martinez, the ineffective assistance of Sheppard's Murnahan counsel-in failing to
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raise a claim alleging Attorneys Hoefle and Stidham provided ineffective assistance of appellate

counsel by failing to raise the trial counsel IAC claim-excuses the default of the IAAC claim.

That ineffective assistance of appellate counsel, in turn, excuses the default of the trial counsel

IAC claim. Accordingly, the Warden's argument is unavailing under either scenario.

The Warden also accuses Sheppard of previously arguing "that because it related to a

motion for new trial, trial counsel's alleged ineffectiveness could not be raised in state post-

conviction." (Doc. No. 151, at PagelD 950, p. 7.) To the extent that the Wardens intends to

reference the fact that Sheppard previously argued that he could not have raised his underlying

substantive jury misconduct claim in state post-conviction proceedings because it was a claim

that arose before his appeal, and it was litigated in a motion for new trial, the Warden's

accusation is misplaced. Sheppard's underlying substantive jury misconduct claim is not the

issue here. Rather, Sheppard seeks reopening for reconsideration of his claim of trial counsel's

ineffectiveness for failing to present evidence in support of the motion for new trial. Although

Sheppard attempted to argue in his Traverse that his trial counsel IAC claim was not

procedurally defaulted, this Court declined to accept Sheppard's argument by finding the IAC

claim procedurally defaulted. (See Report and Recommendations, Doc. No. 94, p. 85-90;

Opinion and Order, Doc. No. 131, p. 66-67.) It is well-settled that habeas petitioners may

present alternative arguments. Gonzalez v. Thaler, 132 S. Ct. 641, 654 (2012); Amadeo v. Zant,

486 U.S. 214, 225 (1988). The Warden's accusation is therefore irrelevant to the issues now

before the Court.

Sheppard's Rule 60(b) motion clearly acknowledges the question of which counsel is

properly considered the initial-review collateral proceedings counsel. (Doc. No. 150, at PageID
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918-20, p. 28-30.) Sheppard's motion presents the Court with two alternative means of

rectifying the same injustice. Sheppard's argument before-and now-shows only the Catch-22

situation in which Sheppard found himself before the state court in terms of how to present the

evidence of prejudice from jury misconduct, which is an important element of his trial counsel

IAC claim.

The evidence in the record in support of Sheppard's motions for a new trial and for

resentencing was insufficient to demonstrate prejudice from the jury misconduct, since the law

placed the burden to prove prejudice on Sheppard, contrary to counsel's erroneous

understanding, and counsel failed to present the evidence to the state court. (See Trial Tr., Oct.

6, 1995, 5, 9-10.) Accordingly, the state courts on direct appeal found no evidence of prejudice

based on the record of the state court proceedings. (See State v. Sheppard, 84 Ohio St. 3d 230,

232-33 (1998).

Sheppard's efforts in post-conviction to raise the IAC claim related to counsel's failure to

develop and present evidence in support of the new trial motion were also unsuccessful. First,

Sheppard's efforts were unsuccessful because of the ineffective assistance of his first post-

conviction counsel in failing to raise the claim in Sheppard's initial post-conviction proceedings.

(See Doc. No. 150, at PagelD 904, p. 14; PagelD 922-25, p. 32-35.) Second, when newly

appointed post-conviction counsel sought to present the IAC claim in a second post-conviction

petition, the appellate court affirmed dismissal of Sheppard's petition. The appellate court found
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that: (1) Sheppard could have raised his IAC claim in his first post-conviction petifion;Z (2) the

ineffective assistance of his first post-conviction counsel was irrelevant for whether Sheppard's

second petition could satisfy the stringent requirements for litigating such petitions under Ohio

law, and (3) Sheppard could not satisfy those requirements and thus the trial court had no

jurisdiction over the petition. (See ROW Supp. to App'x Vol. III, 68-69.)

It is clear that additional evidence beyond that contained in the trial court record was

necessary to demonstrate prejudice from the jury misconduct and, by extension, trial counsel's

ineffective assistance for failing to develop and present that evidence. The evidence outside the

record that clearly demonstrates prejudice from the misconduct-and that clearly undermines the

state courts' factual findings upon which the no-prejudice holding was based-can be found in

the live hearing testimony from witnesses who testified in federal court about objective factual

matters as well as subjective matters. The Sixth Circuit explained that the evidence of prejudice

that Sheppard presented in federal habeas proceedings was available to present in state court

proceedings, but concluded that counsel made insufficient efforts to present the evidence to the

state courts. Sheppard v. Bagley, 657 F.3d 338, 343-44 (6th Cir. 2011).

Thus, the fundamental point remains, regardless of whether Sheppard could have or

should have presented the trial counsel IAC claim in direct appeal or post-conviction

proceedings; Sheppard's trial counsel failed to present to the state courts the evidence necessary

to demonstrate prejudice from the undisputed juror misconduct. The state courts then found that

2 This finding alone rebuts the Warden's contention that Sheppard was required to raise
his trial counsel IAC claim on direct appeal.
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juror misconduct occurred, but concluded there was no prejudice. The state court finding of no

prejudice was based on what were later proven to be erroneous factual findings. Counsel's

failure to present the evidence demonstrating prejudice from the juror misconduct was therefore

ineffective assistance of counsel under Strickland.

Had trial counsel been effective, they would have presented the evidence-later

developed in federal court-demonstrating that the facts in the trial court record suggesting

Sheppard was not prejudiced were false. But that trial counsel IAC claim was never presented to

the state courts, regardless of what proceeding constituted the initial-review collateral proceeding

in which it should have been presented. Consequently, the trial counsel IAC claim was

procedurally defaulted in federal habeas proceedings. And it is that procedural default that is

excused by the ineffective assistance of initial-review collateral proceedings counsel following

Martinez. The Warden's arguments fail to address this fundamental element of Sheppard's Rule

60(b) motion.

The Warden also contends that "the concerns which gave rise to Martinez v. Ryan's

limited exception obviously are absent here." (Doc. No. 151, at PagelD 951, p. 8.) But none of

the examples unaffected by Martinez that the Warden quotes, (id (quoting Martinez, 132 S. Ct.

at 1320)), address the holding in Edwards v. Carpenter, 529 U.S. 446 (2000), about direct appeal

counsel's ineffectiveness.
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Moreover, in allegedly supporting his (inaccurate) assertion, the Warden proves

Sheppard's point for him 3 The Warden acknowledges that Sheppard had a constitutional right

to effective representation on direct appeal, and that if Sheppard failed to raise his trial counsel

IAC claim on direct appeal, that constitutional ineffectiveness could establish cause to excuse the

default. (Doc. No. 151, at PagelD 951, p. 8.) And then, the Warden explains, Sheppard could

have preserved that appellate IAC claim by including it in his Murnahan application to reopen

his direct appeal. (Doc. No. 151, at PagelD 951-52, p. 7-8.) The Warden's analysis stops there,

(Doc. No. 151, at PagelD 952, p. 8), so it is unclear what point the Warden attempted to make.

But Sheppard can complete the Warden's line of reasoning. The appellate IAC claim

was not preserved by Sheppard's Murnahan counsel, which was ineffective assistance of counsel

under a Strickland analysis, as Sheppard clearly explained in his Rule 60(b) motion. (See Doc.

No. 150, at PagelD 925-37, p. 35-47.) And under Martinez, the ineffective assistance of

Sheppard's Murnahan counsel is sufficient cause to excuse the default of the IAAC claim. (See

generally, id. at PagelD 914-21, p. 24-31; PagelD 925-37, p. 35-47.) That, in turn, provides the

necessary cause to excuse the default of the underlying IAC claim for failing to present evidence

in support of the motion for new trial based on undisputed jury misconduct. (Id.) Accordingly,

3 It is unclear to what "concerns" from Martinez the Warden alludes, but his strained

attempt to cabin Martinez's core concern is incorrect in any event. The core concern that

underpins Martinez is that an inmate will not be able to have any court hear his substantive claim,
through no fault of the inmate's, if, at the first opportunity to raise the claim, the claim was not
raised due to counsel's ineffectiveness, and then the federal courts refused to review the claim
because it was procedurally defaulted in state court. Martinez, 132 S. Ct. at 1317-18. That is
precisely what has occurred here. That injustice will remain in place, contrary to Martinez,
unless this Court reopens Sheppard's petition to allow federal court review of his IAC claim.
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the Warden's arguments concede that Sheppard's appellate counsel provided ineffective

assistance under Strickland, and that Sheppard's Murnahan counsel's performance was deficient

under Strickland for Martinez purposes.

In sum, the Warden's first argument is either mistaken, or it directly supports Sheppard's

position that the ineffective assistance of his Murnahan counsel can ultimately excuse the

procedural default of Sheppard's trial counsel IAC claim. Neither is a basis for denying

Sheppard's Rule 60(b) motion.

B. Sheppard's underlying IAC claim satisfies the Martinez standard because it
is substantial and meritorious.

The Warden's second argument purports to address the second Martinez prong, namely

whether the underlying IAC claim is substantial. (See Doc. No. 151, at PagelD 952, p. 9

("Second, Sheppard's underlying ineffective-assistance-of-trial-counsel claim can hardly be

described as substantial or even of arguable merit.").) Notably, however, the Warden fails to

contest either Strickland prong of Sheppard's underlying trial counsel IAC claim beyond this

above-quoted sentence. (See Doc. No. 151, at PagelD 952, p. 9.) The Warden offers nothing to

refute Sheppard's demonstration, (see Doc. No. 150, at PagelD 932-35, p. 42-45), that his trial

counsel's performance was deficient under Strickland. This is not surprising, given that the

Sixth Circuit has already said as much in finding that Sheppard's counsel failed to investigate

and present evidence that was available to support the claims in state court, and that counsel "did

virtually nothing to present to the Ohio courts the evidence [that was] presented to the federal

courts seven years later." Sheppard, 657 F.3d at 343-44. Likewise, the Warden does not attempt
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to counter Sheppard's demonstration, (see Doc. No. 150, at PagelD 935-37, p. 45-47), that his

trial counsel's deficient performance was prejudicial under Strickland.

Instead, in his only attempts to address the second Martinez prong, the Warden offers an

irrelevant observation and two misplaced arguments. First, the Warden observes that Sheppard

did not object to the Magistrate Judge's recommendation to deny the JAC claim, and that this

Court did not certify the claim for appeal. (Doc. No. 151, at PagelD 952, p. 9.) But the

Warden's observation is nothing more than that: an observation. It is not an argument in

opposition to Sheppard's motion, because it provides no fiu-ther analysis to explain the

significance of these (irrelevant) facts.

It is true, as Sheppard noted, (Doc. No. 150, at PagelD 931, p. 41); that Martinez's

"substantial claim" standard equates to the standard governing issuance of a COA. But even if

the Warden is attempting to tie the denial of a COA on Sheppard's sixth subclaim of his Ninth

Ground for Relief to the Martinez "substantial claim" standard, that argument would still be

confusing Sheppard's trial counsel IAC "claim" with a "claim" that the IAC claim should not be

denied as procedurally defaulted. The question under Martinez is whether Sheppard's trial

counsel IAC claim is potentially meritorious substantively. See Martinez, 132 S. Ct. at 1318-19.

Here, however, there was no assessment of the merits of Sheppard's trial counsel IAC claim

because this Court had found the claim procedurally defaulted, without any excusing cause and

prejudice. Accordingly, any COA related to Sheppard's IAC claim would not have addressed

whether the substantive merits of his IAC claim were substantial or of arguable merit. Rather,

any COA would have been on the issue of whether this Court's procedural default ruling was

correct. Thus, even if the Warden actually presented this substantive argument in his opposition

13
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memorandum-which he did not-the denial of a COA on the procedural default of Sheppard's

trial counsel IAC claim is irrelevant for determining whether, substantively, Sheppard's trial

counsel IAC claim is substantial or arguably meritorious as Martinez requires.

For the same reasons, the Warden's citation to authority holding that a party's failure to

object to a magistrate judge's report operates as a waiver of appeal, and his observation that

Sheppard did not appeal this Court's denial of a COA related to his IAC claim, are both

irrelevant to determining that Sheppard's IAC claim is substantial or arguably meritorious. The

Warden's observation is also irrelevant because, at that time, Coleman v. Thompson, 501 U.S.

722 (1991), clearly established that objecting to a procedural default ruling on the basis of initial-

review collateral proceedings counsel's ineffectiveness would have been futile. (See Doc. No.

150, at PagelD 897-98, p. 7-8 (citing Byrd v. Collins, 209 F.3d 486, 516 (6th Cir. 2000); Ritchie

v. Eberhart, 11 F.3d 587, 592 (6th Cir. 1993); Neal v. Bowlen, No. 94-5765, 1995 U.S. App.

LEXIS 4821, *7 (6th Cir. Mar. 9, 1995); and Davie v. Mitchell, 291 F. Supp.2d 573, 588 n.l

(N.D. Ohio 2003)).)

In short, whether a COA issued on the question of whether Sheppard's trial counsel IAC

claim was procedurally defaulted is inapposite to the question of whether Sheppard's trial

counsel IAC claim is substantial or arguably meritorious. Accordingly, the Warden's

observations are misplaced and irrelevant.

Second, the Warden asserts that there "remains nothing that calls into question the well-

established law relied upon by the Court in holding that Sheppard's claim is procedurally

defaulted." (Doc. No. 151, at PageID 952, p. 9.) But the Warden's assertion ignores the entire

point of Sheppard's motion following Martinez. After all, it is Martinez itself that "calls into

14
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question" this Court's holding that Sheppard's trial counsel IAC claim is procedurally defaulted.

The ineffective assistance of initial-review collateral proceedings counsel can excuse the default

following Martinez, as Sheppard demonstrated in his Rule 60(b) motion. (See, e.g., Doc. No.

150, at PageID 914-18, p. 24-28.)

Third, the Warden contends that Sheppard cannot show a reasonable probability that the

outcome of his state-court proceedings would have been different but for his post-convicfion

counsel's failure to present additional evidence of prejudice. (Doc. No. 151, at PagelD 952, p.

9.) The Warden relies on the Sixth Circuit's observation that testimony presented years after the

fact is not necessarily more accurate or truthful than contemporaneous testimony. (Id.) But the

Warden again misses the point. Initially, the Warden explicitly argues that Sheppard's initial-

review collateral proceedings counsel's performance was not prejudicial under Strickland. (Id

("Moreover, if, as Sheppard argues, state post-conviction was the `initial-review collateral

proceeding' where his claim should have been raised, it cannot be said that counsel in that

proceeding was ineffective" under Strickland. (emphasis added).) But the Martinez "substantial

claim" element as applied to Sheppard's case is not concerned with the effectiveness of initial-

review collateral proceedings counsel, but rather with that of Sheppard's trial counsel. Martinez,

132 S. Ct. at 1318-19 (explaining that the second element to overcome a procedural default is

that "a prisoner must also demonstrate that the underlying" trial counsel IAC claim is a

"substantial one," i.e., that the underlying claim "has some merit") (emphasis added).

Additionally, had Sheppard's counsel presented the evidence to the state courts, the state

courts would have been considering contemporaneous testimony; they would not have been

considering evidence "years later." And the Sixth Circuit's comments are not fairly read to
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apply to the later-presented evidence that was objective, factual evidence about what happened.

The evidence upon which Sheppard relies to prove prejudice from the juror misconduct-and to

prove the falsity of the facts supporting the state courts' no-prejudice finding-is not testimony

about the witnesses' subjective feelings about the misconduct and its effect on the verdict.

Instead, it is testimony concerning objective facts that is not as susceptible to the distorting

effects of time or other pressures, including the following:

â Ms. Jones was not a licensed psychologist;

â Ms. Jones did not believe herself qualified to give a professional opinion on
paranoid schizophrenia;

â Ms. Jones believed paranoid schizophrenia to be a "communication disorder," but
it is not;

â Ms. Jones did not know the symptoms of paranoid schizophrenia;

â Ms. Jones did not consult a clinical text to inform her understanding of paranoid
schizophrenia when talking with Fox, but rather looked up separate definitions for
"paranoia" and "schizophrenia" in Webster's dictionary;

â Ms. Jones told Fox that one who suffers from paranoid schizophrenia experiences
difficulties in communication and is out of touch with reality;

â Ms. Jones never read the trial transcript of Dr. Smalldon's mitigation-stage
testimony, despite averring to having done so in her second affidavit, so she had
no basis on which to declare that everything she told Fox was perfectly consistent
with Dr. Smalldon's testimony;

â Ms. Fox gave Fox critically incorrect information about paranoid schizophrenia.

All of this objective evidence would have been the same-if the witnesses testified

truthfully-whether presented seven days, seven months or seven years afterwards.

Consequently, the Warden's argument is unavailing. The objective evidence also directly

undermined the scant factual findings on which the state courts relied to conclude that Sheppard

had not demonstrated prejudice from the juror misconduct.
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In the end, then, the Warden fails entirely to address and/or refute Sheppard's arguments

that he can satisfy Martinez's second prong. The Warden does not contest that Sheppard's trial

counsel's assistance was both deficient and prejudicial under Strickland. The Warden offers

only an irrelevant observation involving this Court's procedural default ruling rather than

addressing whether Sheppard's underlying IAC claim is substantial on its merits. The Warden

inexplicably ignores the impact of Martinez on procedural default matters. The Warden does not

contest Sheppard's argument that his state post-conviction counsel's performance was deficient

under Strickland, in the process of lodging an insufficient-and irrelevant for purposes of the

second Martinez prong-attack on Sheppard's arguments that this deficient performance

prejudiced Sheppard.

III. Conclusion

Petitioner Bobby Sheppard seeks reconsideration, in light of Martinez v. Ryan, 132 S. Ct.

1309 (2012), of this Court's opinion, order and judgment finding that his sixth subpart of Ground

Nine for Relief is procedurally defaulted. The Supreme Court's holding in Martinez is directly

applicable to Sheppard's case. Martinez allows this Court to consider, for the first time, whether

the ineffective assistance of initial-review collateral proceedings counsel can excuse Sheppard's

procedural default of his IAC claim.

Every court that has reviewed Sheppard's case has condemned the jury misconduct that

occurred following the close of Sheppard's mitigation phase. But absent relief on Sheppard's

motion, no court will ever consider Sheppard's claim that his counsel's failure to present

evidence in support of their motions based on the jury misconduct was ineffective assistance in
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violation of Sheppard's constitutional rights. The Supreme Court explicitly condemned this kind

of injustice in Martinez, and this Court should rectify the injustice in Sheppard's case by granting

reconsideration. The Warden's only two arguments in opposition to Sheppard's motion are

unavailing or inapposite; Sheppard's IAC claim is squarely within the ambit of Martinez's

holding, and Sheppard's underlying IAC claim presents a clear instance of ineffective assistance

of counsel under Strickland. Moreover, the Warden concedes or does not contest several of

Sheppard's key points.

For all the reasons in Sheppard's memorandum in support of his motion and in this reply

memorandum, the Court should grant Sheppard's motion, reconsider its holding that the sixth

subclaim of Sheppard's Ninth Ground for Relief is procedurally defaulted without excusing

cause, reopen the above-captioned case, and allow Sheppard to litigate the merits of his trial

counsel IAC claim.'

° Because the Sixth Circuit's mandate has now issued, (Doc. No. 154), and jurisdiction
therefore returned to this Court, there is no need for this Court to issue an indicative ruling in
accordance with Federal Rule of Civil Procedure 62.1.
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Respectfully submitted,

/s/Allen L. Bohnert
Allen L. Bohnert (0081544)
Assistant Federal Public Defender
Office of the Federal Public Defender
Capital Habeas Unit
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
614-469-2999
Allen_Bohnert afd.org
Trial/Lead Counsel

and

/s/CarolA. Wright
Carol A. Wright (0029782)
Assistant Federal Public Defender
Office of the Federal Public Defender
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
(614) 469-2999
Carol_Wright@fd.org
Co-Counsel
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CERTIFICATE OF SERVICE

I hereby certify that on July 11, 2012, I electronically filed the foregoing Petitioner

Sheppard's Memorandum in Reply to the Warden's Memorandum In Opposition to

Sheppard's June 15,2012 Motion for Relief From Judgment with the Clerk of the United

States District Court for the Southern District of Ohio using the CM/ECF system, which will

send notification of such filing to the email address of opposing counsel on file with the Court.

/s/Allen L. Bohnert
Allen L. Bohnert (0081544)
Assistant Federal Public Defender
Office of the Federal Public Defender
Capital Habeas Unit
10 West Broad Street, Suite 1020
Columbus, Ohio 43215
614-469-2999
Allen_Bohnert@fd.org
TriaULead Counsel
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Statement of the Case and Facts

In May of 1995, Petitioner Bobby T. Sheppard (hereinafter "Sheppard") was convicted in

Hamilton County, Ohio, of aggravated murder with capital specifications and sentenced to death.

See State v. Sheppard, 84 Ohio St. 3d 230 (1998). After his conviction and sentence, Sheppard

filed a motion for new trial in which he alleged that Juror Fox committed misconduct by

consulting a psychologist during the trial. The trial judge denied the motion. Upon direct

appeal, the Ohio Court of Appeals and the Supreme Court of Ohio affirmed. See State v.

Sheppard, 1997 Ohio App. LEXIS 2501 (June 11, 1997), Hamilton App. Nos. C-950402 and C-

950744, unreported; State v. Sheppard, 84 Ohio St. 3d 230, 703 N.E.2d 286, certiorari denied,

Sheppard v. Ohio, 527 U.S. 1026 (1999). Additionally, the trial court dismissed Sheppard's third

amended petition for post-conviction relief, and the court of appeals affirmed. State v. Sheppard,

1999 Ohio App. LEXIS 1179 (Mar. 26, 1999), Hamilton App. No. C-980569, unreported. The

Supreme Court of Ohio then declined to accept Sheppard's appeal. State v. Sheppard (1999), 86

Ohio St. 3d 1437 (1999), certiorari denied, Sheppard v. Ohio, 528 U.S. 1168 (2000).

On March 9, 2000, Sheppard filed an application with the court of appeals to reopen his

appeal from his convictions pursuant to App.R. 26(B) and State v. Murnahan, 63 Ohio St. 3d 6

(1992), alleging ineffective assistance of appellate counsel before that court. However, the court

of appeals found that Sheppard had failed to show good cause for filing his application more than

ninety days after that court's judgment was journalized, as required by App.R. 26(B)(2)(b). State

v. Sheppard (Oct. 2, 2000), Hamilton App. Nos. C950402 and C-950744, unreported. On April

11, 2011, the Supreme Court of Ohio affirmed the judgment of the Ohio Court of Appeals, on the

altemate "merits" ground that Sheppard failed to show a genuine issue with respect to appellate

counsel's effectiveness. State v. Shepard, 91 Ohio St. 3d 329 (2001).
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hi the meantime, on May 23, 2000, Sheppard filed with the trial court a second or

successive petition for post-conviction relief, in which he presented for the first time a claim that

trial counsel rendered constitutionally ineffective assistance in failing to support the motion for

new trial with additional evidence. The trial court dismissed the petition for want of jurisdiction.

Upon Sheppard's appeal, the Ohio Court of Appeals affirmed, holding that "where, as here, the

petitioner's claims for relief could have been raised in his first post-conviction petition, a

successive petition was insufficient to invoke the trial court's jurisdiction to entertain his claims."

State v. Sheppard, 2001 Ohio App. LEXIS 1611 (April 6, 2001), Hamilton County No. C-

000665, unreported, Slip Opinion at * 5 - *6, citing State v. Murawski, 1999 Ohio App. LEXIS

3723 (Aug. 12, 1999), Cuyahoga App. No. 74581, unreported (applying Ohio's doctrine of res

judicata to second post-conviction petition). The Supreme Court of Ohio subsequently dismissed

Sheppard's discretionary appeal. State v. Sheppard, 92 Ohio St. 3d 1445 (2001).

On June 20, 2000, Sheppard filed with this Court a petition for a writ of habeas corpus

(Document 4) in which he challenged his conviction and sentence on constitutional grounds. In

furtherance of sub-claim (6) of his Ninth Ground in support of relief, Sheppard alleged, among

other things, that trial counsel rendered constitutionally ineffective assistance in "failing" to

support a motion for new trial, on the basis of juror misconduct, with documentary or other

evidence. Recommending denial of relief on sub-claim (6) of the Ninth Ground, the United

States Magistrate Judge found that the Ohio Court of Appeals denied relief on adequate and

independent state grounds of decision which constituted a procedural default precluding "merits"

review in federal habeas corpus. The Magistrate Judge cited not only Sheppard's failure to

satisfy the State's statutory requirements for filing a second post-conviction petition, as found by

the trial court, but also the Ohio Court of Appeals' invocation of Ohio's res judicata doctrine.
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Report and Recommendations (Doe. 94), PAGEID#s 293-298.

On March 4, 2009, the Court issued an Opinion and Order (Doc. 131) and final judgment

(Document 132) dismissing Sheppard's petition. Adopting the Magistrate Judge's recommended

disposition, the Court found that sub-claim (6) was procedurally defaulted "[fJor the reasons set

forth by the Magistrate Judge and because Petitioner did not object." Also, in declining to certify

the Ninth Ground for appeal, the Court again noted Sheppard's failure to object to the Magistrate

Judge's recommended denial of the claim. Opinion and Order (Doc. 131), pages 66, 67,

PAGEID#s 677, 678. On September 13, 2011, the U.S. Court of Appeals for the Sixth Circuit

affirmed this Court's judgment. Sheppard v. Bagley, 657 F.3d 338 (6`" Cir. 2011). On June 11,

2012, the Supreme Court of the United States denied Sheppard's petition for a writ of certiorari.

Sheppard v. Robinson, _ U.S. ^ 2012 U.S. LEXIS 4312.

On June 15, 2012, Sheppard filed with this Court a "Motion For Relief From Judgment

Under Rule 60 To Allow Reconsideration of One Portion Of Ground For Relief Nine In Light Of

Martinez v. Ryan, 132 S. Ct. 1309 (2012, And Motion For Entry Of An Indicative Ruling From

The District Court In Accordance With Rule 62.1."

Argument in Opposition

Assuming solely for the purposes of argument that a motion under Rule
60(b) may be used to correct an allegedly erroneous finding that a claim
asserted in a first habeas corpus petition is procedurally defaulted, Sheppard
cannot satisfy the requirements of Martinez v. Ryan, _ U.S. 132 S. Ct.

1309 (2012).

Rule 60(b) applies in § 2254 habeas proceedings only "to the extent that [it is] not

inconsistent with" applicable federal statutes and rules. Gonzalez v. Crosby, 545 U.S. 524, 529

(2005), citing 28 U.S.C. § 2254 Rule 11, Fed. Rule Civ. Proc. 81(a)(2). The Supreme Court of

the United States has not addressed directly whether a motion under Civil Rule 60(b) may be
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used to correct an allegedly erroneous finding that a claim asserted in a first habeas corpus

petition is procedurally defaulted. See Gonzalez v. Crosby, supra, 545 U.S at 532, n. 4

(suggesting in dicta that a motion under Rule 60(b), which asserts that a claim in a previous

habeas corpus petition was erroneously found to be procedurally defaulted, does not present a

claim "on the merits" for the purposes of 28 U.S.C. § 2244(b)).

In Martinez v. Ryan, _ U.S. ^ 132 S. Ct. 1309 (2012), the Supreme Court of the United

States held:

[W]hen a State requires a prisoner to raise an ineffective-assistance-of-trial-
counsel claim in a collateral proceeding, a prisoner may establish cause for a
default of an ineffective-assistance claim in two circumstances. The first is where
the state courts did not appoint counsel in the initial-review collateral proceeding
for a claim of ineffective assistance at trial. The second is where appointed
counsel in the initial-review collateral proceeding, where the claim should have
been raised, was ineffective under the standards of Strickland v. Washington, 466
U. S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To overcome the default, a
prisoner must also demonstrate that the underlying ineffective-assistance-of-trial-
counsel claim is a substantial one, which is to say that the prisoner must
demonstrate that the claim has some merit. C£ Miller-El v. Cockrell, 537 U. S.
322, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003) (describing standards for
certificates of appealability to issue).

Martinez v. Ryan, supra, 132 S. Ct. at 1318-1319.

In Coleman v. Thompson, 501 U. S. 722, 753-754 (1991), the Supreme Court had

previously held that the failure of an attorney to present a claim of constitutional error to the state

courts is not "cause" to excuse the default unless the failure itself constituted a violation of the

petitioner's constitational right to the effective assistance of counsel. Thus, where the first

available opportunity to present a claim is in state post-conviction, Coleman suggested that this

may justify an exception to the constitutional rule that there is no right to counsel in collateral

proceedings. In Ryan v. Martinez, the Court did not find it necessary "to resolve whether that

exception exists as a cons6tutional matter. The precise question here is whether ineffective
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assistance in an initial-review collateral proceeding on a claim of ineffective assistance at trial

may provide cause for a procedural default in a federal habeas proceeding." Martinez v. Ryan,

supra, 132 S. Ct. at 1315. In recognizing an exception to Coleman, the Supreme Court

ultimately and emphatically limited that exception to the specific circumstances presented. "Our

holding here addresses only the constitutional claims presented in this case, where the State

barred the defendant from raising the claims on direct appeal." Id. at 1320.

For the reasons explained below, assuming solely for the sake of argument that it is

procedurally permissible, Sheppard's Rule 60(b) motion is wholly without merit.

First, Sheppard's ineffective assistance of trial counsel claim on its face falls outside the

limited exception recognized by Martinez v. Ryan. Sub-claim (6) of the Ninth Ground is based

on trial counsel's alleged failure to present evidence to show that Shepard was prejudiced by the

improper conduct of Juror Fox. Sheppard's trial counsel raised Juror Fox's alleged misconduct

via a motion for new trial, which was denied by the trial court. The evidence in support of that

motion - or lack thereof - was apparent on the record. Sheppard was represented by new

counsel on appeal. Sheppard therefore was required to raise the claim on direct appeal. "In

Ohio, res judicata has long been held to bar consideration of constitutional claims in post-

conviction proceedings brought under Ohio Rev. Code Ann. section 2953.21 when those claims

have already been or could have been fully litigated either before judgment or on direct appeal

from that judgment. " Monzo v. Edwards, 281 F.3d 568, 576 (6`t` Cir. 2002), ci6ng State v.

Perry, 10 Ohio St. 2d 175, 226 N.E.2d 104, 105-06 (Ohio 1967). "It is also settled that res

judicata applies when a defendant who is represented by new counsel on direct appeal fails to

raise the issue of ineffective assistance of trial counsel, and the issue could fairly have been

determined without resort to evidence outside the record." Id. at 576-577, citing State v. Cole, 2
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Ohio St. 3d 112, 443 N.E.2d 169, 170 (Ohio 1982). In other words, the limited exception

recognized in Ryan v. Martinez where the State barred the defendant from raising a claim of

ineffective trial counsel on direct appeal by its plain terms does not apply to the specific claim

presented by Sheppard.

In moving for relief under Rule 60(b), Sheppard argues that evidence outside the record

was required to show trial counsel's alleged ineffectiveness and that therefore his claim could

and should have been raised in post-conviction. Motion (Doc. 150), PAGEID# 918. But for the

reasons noted above, that is not the case. Moreover, Sheppard previously argued that because it

related to a motion for new trial, trial counsel's alleged ineffectiveness could not be raised in

state post-conviction. Merit Brief / Traverse (Doc. 89), PAGEID# 124 ("State v. Walden, 19

Ohio App. 3d (141) (1984) establishes that a claim presented on a motion for new trial may not

be heard on a post-conviction claim in the state of Ohio. See DKT 53, Dec. & Or. Denying

Renw. Motion to Call Smalldon, at 7."). Thus, the conclusion is inescapable that in order to "fit"

his case into Martinez v. Ryan, Sheppard now advances a legal argument diametrically opposed

to the argument he previously made to the Court.

Sheppard argues in the alternative that his appellate counsel was constitutionally

ineffective for not presenting on direct appeal the claim that trial counsel was ineffective in not

further supporting the motion for new trial. It is well-established that ineffective assistance of

appellate counsel cannot establish "cause" to excuse the failure to present a claim on direct

appeal if the appellate ineffectiveness claim itself is procedurally defaulted. See Edwards v.

Carpenter, 529 U. S. 446, 450-451 (2000) ("Petitioner contends that the Sixth Circuit erred in

failing to recognize that a procedurally defaulted ineffective-assistance-of-counsel claim can

serve as cause to excuse the procedural default of another habeas claim only if the habeas
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petitioner can satisfy the `cause and prejudice' standard with respect to the ineffective-assistance

claim itself We agree."). Sheppard concedes that he did not present this particular claim of

appellate ineffectiveness in his application to reopen his direct appeal, Ohio's procedure for

challenging the effectiveness of counsel on direct appeal. According to Sheppard, Martinez v.

Ryan can be extended to allow the ineffectiveness of the counsel who represented him in his

proceedings to reopen to establish "cause" for his failure to present to the state courts the

allegation of appellate ineffectiveness itself. Then, the ineffectiveness of appellate counsel can

in turn excuse his failure to properly present to the state courts the underlying claim of

ineffective trial counsel. Motion (Doc. 150), PAGEID#s 919-920.

It should almost go without saying that given the express limitations of Martinez v, Ryan,

Sheppard's arguments are wholly inistaken. It is doubtful, to say the least, that Martinez v. Ryan

was intended to alter the well-established rule of Edwards v. Carpenter, supra. See 132 S. Ct. at

1320 ("The holding in this case does not concern attorney errors in other kinds of proceedings,

including appeals from initial-review collateral proceedings, second or successive collateral

proceedings, and petitions for discretionary review in a State's appellate courts."). Moreover, the

concerns which gave rise to Martinez v. Ryan's limited exception obviously are absent here.

Sheppard had a Sixth Amendment right to counsel in appealing the trial court's denial of his

motion for a new trial. Thus, assuming that Sheppard defaulted his claim of ineffective

assistance of trial counsel by failing to present it on direct appeal, the constitutional

ineffectiveness of his appellate counsel could have established "cause" to excuse the default

consistent with Coleman. Further, Sheppard could have preserved his ineffective assistance of

appellate counsel claim for habeas corpus review, e.g., his claim that appellate counsel was



Case: 1:00-cv-00493-GLF-MRM Doc #: 151 Filed: 06/26/12 Page: 9 of 11 PAGEID #: 952

ineffective for not raising trial counsel's alleged ineffectiveness, by simply including it in his

application to reopen his direct appeal.

Second, Sheppard's underlying ineffective-assistance-of-trial-counsel claim can hardly be

described as substantial or even of arguable merit. Sheppard did not object to the Magistrate

Judge's recommended denial of the claim, and, consistent with Sheppard's lack of objection, the

Court did not certify the claim for appeal. Opinion and Order (Doc. 131), pages 66, 67,

PAGEID#s 677, 678. There remains nothing that calls into question the well-established law

relied upon by the Court in holding that Sheppard's claim is procedurally defaulted. On these

grounds alone, fLrther review of the claim is not warranted. Martinez v. Ryan, supra, 138 S. Ct.

at 1318-1319 (referring to standards for certificates of appealability to issue); United States v.

Walters, 638 F.2d 947, 949-50 (6th Cir. 1981) (establishing rule that party's failure to object to

magistrate's report within specified time operates as waiver of appeal). Moreover, if, as

Sheppard argues, state post-conviction was the "initial-review collateral proceeding" where his

claim should have been raised, it cannot be said that counsel in that proceeding was ineffective

under the standards of Strickland v. Washington, 466 U. S. 668 (1984). It is not reasonably

probable that the trial court would have found testimony presented in post-conviction

proceedings years later more accurate or truthful than the testimony given promptly after the

trial. See Sheppard v. Bagley, 657 F. 3d 338, 344 (6`h Cir. 2011) ("And we further note-

contrary to a second assumption underlying Sheppard's argument-that there is no reason to

think that testimony given seven years after the relevant events is necessarily more accurate or

truthful than testimony given promptly after those events.").

In sum, assuming solely for the purposes of argument that a motion under Rule 60(b)

may be used to correct an allegedly erroneous finding that a claim asserted in a first habeas
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corpus petition is procedurally defaulted, Sheppard cannot satisfy the requirements of Martinez

v. Ryan.

Therefore, Sheppard's motion should be denied.

Respectfully submitted,

MICHAEL DEWINE
Attomey General of Ohio

Isl(i" l "
CI3ARLES L. WILLE (0056444)
Principle Assistant Attomey General
Criminal Justice Section, Capital Crimes Unit
150 East Gay Street, 16a` Floor
Columbus, Ohio 43215-3428
(614) 728-7055; (614) 728-8600 (Facsimile)
Charles.wille@ohioattorneygeneral.gov

COUNSEL FOR RESPONDENT
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of DEFENDANTS'

MEMORANDUM IN OPPOSITION was filed electronically this 26th day of June, 2012.

Notice of this filing will be sent to all parties by operation of the Court's electronic filing system.

Parties may access this filing through the Court's system.

/s/ iix9/°Ge8 I tN/^LE
CHARLES L. WILLE (0056444)
Principal Assistant Attorney General
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