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MOTION OF APPELLANT STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY TO SUPPLEMENT THE RECORD WITH FILED DOCUMENTS NOT

TRANSMITTED BY THE CUYAHOGA COUNTY CLERK OF COURTS

Appellant State Farm Mutual Automobile Insurance Company ("State Farm") moves to

supplement the record to include State Farm's (1) Motion to Exclude the Testimony and Reports

of Craig Carmody and Gary Derian, and (2) Motion to Exclude the Testimony and Report of

Peter J. Hildebrand, along with exhibits to same, both filed in the above case with the Cuyahoga

County Court of Common Pleas on February 24, 2010. Copies of these two motions bearing

date stamps of the clerk of courts are attached as exhibits 1 and 2.

Both of these motions were filed in the trial court on February 24, 2010, and are

identified on the trial court's docket at numbers 122 and 123:

02/24/2010 D1 MO D1 STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY MOTION OF DEFT. STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY TO EXCLUDE THE
TESTIMONY AND REPORTS OF CRAIG CARMODY AND
GARY DERIAN MICHAEL K FARRELL 0040941 12/16/2010 -

MOOT

02/24/2010 Dl MO Dl STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY MOTION OF DEFT TO EXCLUDE THE
TESTIMONY AND REPORT OF PETER J HILDEBRAND
MICHAEL K FARRELL 0040941 12/16/2010 - MOOT

Additionally, Plaintiff responded by combined memorandum in opposition to both motions on

April 20; 2010 (docket no. 139).

However, a search of the record transmitted to this Court by the Clerk of Courts for

Cuyahoga County revealed that these two motions were not contained in the transmitted record.

The Clerk of Courts for Cuyahoga County has confirmed to this Court that it was unable to

locate these previously filed motions that are missing from the transmitted files. A copy of a
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June 28, 20121etter to this effect from the Cuyahoga County Clerk's office is attached as Exhibit

3. Thus, the trial court's docket and the attached Exhibits 1-3 clearly show that the two motions

to exclude were filed in this matter with the Cuyahoga County Clerk's office, but are now absent

from the complete record transmitted to this Court.

As such, State Farm respectfully requests that this Court order that copies of State Farm's

two motions to exclude, with exhibits, which are attached as Exhibits 1 and 2, be added to and

made a part of the record on appeal that has been transmitted to this Court.

Respectfully submitted,

Mark A. n, Counsel of Record (0030768)
Joseph E. Ezzie (0075446)
Robert J. Tucker (0082205)
BAKER & HOSTETLER LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215-4260
T 614.228.1541
F 614.462.2616
mjohnson@bakerlaw.com
jezzie@bakerlaw.com
rtucker@bakerlaw.com

Michael K. Farrell (0040941)
BAKER & HOSTETLER LLP
3200 PNC Center
1900 East Ninth Street
Cleveland, Ohio 44114-3485
T 216.621.0200
F 216.696.0740
mfarrell@bakerlaw.com

Attorneys for Appellant State Farm Mutual

Automobile Insurance Company
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Motion to

Supplement was served upon the following by first class U. S. mail, postage prepaid, this 2nd

day of August, 2012:

W. Craig Bashein Paul W. Flowers, Counsel of Record

Terminal Tower, 35th Floor Terminal Tower, 35th Floor
50 Public Square 50 Public Square
Cleveland, Ohio 44 1 1 3-22 16 Cleveland, Ohio 44113

John P. Hurst
Terniinal Tower, 35th Floor
50 Public Square
Cleveland, Ohio 44113
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, et al.

Plaintiffs,

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

CASE NO. 555183

JUDGE DAVID T. MATIA

MOTION OF DEFENDANT STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY TO EXCLUDE THE

TESTIMONY AND REPORTS OF CRAIG CARMODY AND GARY DERIAN

State Farm Mutual Automobile Insurance Company ("State Farm") moves to

exclude the testimony of Plaintiffs proposed experts, Craig Carmody and Gary

Derian. State Farm moves to exclude Mr. Carmody's testimony and report for the

following reasons:

First, his conclusion - that a repaired windshield is "capable" of
initiating "failure" that "can" expose people to hazards - is not based on
"reliable scientific, technical, or other specialized information." Evid.

R. 702.

. Second, his conclusion that a repair does not restore a windshield to its
"original condition" is irrelevant and, in any event, he admittedly did
not know the original condition of Plaintiffs windshield, and thus it is

also inadmissible under Evid. R. 402.

. Third, Mr. Carmody's opinions regarding what State Farm "knew"
about windshield repair and that State Farm "misled" insureds are
impermissible legal conclusions about which he is not competent to

testify.

• Fourth, all of Mr. Carmody's opinions relate solely to the merits of
Plaintiffs claims, and not to class certification. Because class



certification must be decided independent of the perceived merits of
Plaintiffs claims, his opinions are irrelevant at this stage of the

litigation.

State Farm moves to exclude the testimony and report of Mr. Derian on the

following three grounds:

. First, his conclusions that a repaired windshield does not possess the
mechanical properties of a replacement windshield and "ma,7^' fail to
meet (inapplicable) safety standards are not based on "reliable
scientific, technical, or other specialized information." Evid. R. 702.

. Second, his opinions regarding what a windshield "might or might not

do" do not make any fact of consequence more or less probable; thus,
his opinions do not satisfy the threshold requirement of relevance

under Evid. R. 402.

. Third, contrary to Evid. R. 703, Mr. Derian improperly bases his

testimony on Mr. Carmody's opinions, which are likewise inadmissible.

For these reasons, as well as those outlined in the attached memorandum in

support, Mr. Derian's and Mr. Carmody's testimony and reports should be excluded.
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Michael K.rrell (0040941)
BAKER & OSTETLER LLP
3200 National City Center
1900 East Ninth Street
Cleveland, Ohio 44114-3485
216.621.0200
mfarrell@bakerlaw.com

Mark A. Johnson (0030768)
Joseph E. Ezzie (0075446)
BAKER & HOSTETLER LLP
65 East State Street, Suite 2100

Columbus, Ohio 43215
614.228.1541 tele
614,462.2616 fax
mj ohnson@b akerlaw.com
jezzie@bakerlaw.com

Robert Shultz (pro hac vice)
HEYL, ROYSTER, VOELKER &
ALLEN
Suite 100, Mark Twain Plaza III
105 West Vandalia Street
P.O. Box 467
Edwardsville, Illinois 62025
618.656.4646 tele
rshultz@heylroyster.com

Attorneys for Defendant State Farm
Mutual Automobile Insurance Company
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and accurate copies of the

foregoing were served upon the following by email and by hand-delivery this 24th

day of February, 2010 on:

W. Craig Bashein, Esq. Paul W. Flowers
Bashein & Bashein Co., LPA Paul W. Flowers Co., L.P.A.
35t Floor, Terminal Tower Terminal Tower, 35th Floor

50 Public Square 50 Public Square
Cleveland Ohio 44113 Cleveland, Ohio 44113
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, et al.

Plaintiffs, CASE NO. 555183

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

JUDGE DAVID T. MATIA

MEMORANDUM IN SUPPORT OF DEFENDANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION TO EXCLUDE THE

TESTIMONY AND REPORTS OF CRAIG CARMODY AND GARY DERIAN

I. INTRODUCTION

This is a putative class action in which Plaintiff alleges that Defendant State

Farm Mutual Automobile Insurance Company ("State Farm") breached its

insurance contracts with Plaintiff and the putative class members by paying for the

repair of their damaged windshields, rather than paying to replace the windshields

or giving them a cash payment equal to the replacement cost (regardless of whether

a windshield was repaired or replaced). Plaintiff chose to repair his windshield, but

now complains that his repair was not adequate, or that he did not know what his

policy says.

Plaintiff offers the opinion of Craig Carmody as a purported expert witness

regarding whether (i) Plaintiffs repaired windshield was restored it to its "original

condition," and (ii) repaired windshields are defective in a manner "capable" of



"initiating failure" and exposing people to hazards. See Report of Craig Carmody

("Carmody Report") at 1, attached as Exhibit A. Mr. Carmody also offers opinions

as to State Farm's claim handling practices and State Farm's contractual

obligations under the terms of its insurance policies (notwithstanding his admitted

total lack of experience or expertise in that area). Mr. Derian, relying upon Mr.

Carmody's flawed and inadmissible report, offers his opinion as to the "safety

hazards" purportedly posed by repaired windshields. Both Mr. Carmody and Mr.

Derian admit that they are aware of not even a single instance of a physical injury

ever caused by a repaired windshield.

State Farm moves to exclude the testimony and reports of Mr. Carmody and

Mr. Derian under Rules of Evidence 702 and 402 as unreliable and irrelevant. In

addition, Mr. Carmody's opinions as to State Farm's contractual obligations and

claims handling are impermissible legal conclusions and entirely outside any

expertise Mr. Carmody claims to have.

A. Mr. Carmody

First, Mr. Carmody's conclusion that a repaired windshield is "capable" of

"initiating failure" that can expose people to hazards (id. at 9) is not based on

"reliable scientific, technical, or other specialized information," as required by Rule

702. For example, in concluding that windshield repair is not safe, Mr. Carmody

relied upon a 1993 study by the National Glass Association ("NGA"), which he

termed "the most current" information he could find.l The NGA 1993 study did not

1 Deposition of Craig Carmody ("Carmody Dep.") at 211. Copies of the pages of Mr.
Carmody's deposition that are cited herein are attached as Exhibit B.
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conclude that windshield repair was unsafe or should not be done. To the contrary,

the 1993 study concluded that "guidelines" for windshield repairs would be

"appropriate and recommended." Moreover, just three months after that study, the

NGA issued its own guidelines for windshield repair, which Mr. Carmody wholly

ignored. Likewise, Mr. Carmody relied upon the American National Standards

Institute ("ANSI") standard for the manufacture of windshields (which is irrelevant

here), but was completely unaware even of the existence of the ANSI standard for

repair
of windshields. Mr. Carmody could name no government agency that agrees

with his conclusions or any state that prohibits windshield repair or requires

insurers to pay for windshield replacement rather than repair. Because of these

and other equally significant deficiencies discussed below, Mr. Carmody's opinions

do not meet the standards of admissibility under Rule 702 and should not be

considered for purposes of class certification or for any other purpose in this case.

Second, Mr. Carmody's conclusion that a repair does not restore a windshield

to its "original condition" is irrelevant. Mr. Carmody purports to opine that State

Farm's policies require that a policyholder's repaired windshield be returned to its

original (i.e., pre-loss) condition by the repair - an inadmissible (and incorrect) legal

conclusion and one that Mr. Carmody in any case is. not competent to give. In fact,

State Farm's policies do not require that repair return a windshield to its pre-loss

condition. Under the policies, pre-loss condition is the standard only when a

written estimate is used, in which case the written estimate must specify

replacement parts sufficient to return a car to its pre-loss condition - a provision
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that is completely inapplicable to Plaintiffs and the putative class members' claims.

In any case, Mr. Carmody admittedly did not know the condition of Plaintiffs

windshield before it was damaged and repaired and thus has no basis, scientific or

otherwise, for stating that the windshield was not restored to its pre-loss condition.

Third, Mr. Carmody's opinions regarding what State Farm "knew" about

windshield repair and that State Farm "misled" insureds are impermissible legal

conclusions as well as matters about which Mr. Carmody, a ceramic engineer, has

no expertise or knowledge.

B. Mr. Derian

Plaintiff offers the opinion of Mr. Derian as a purported expert witness "to

determine potential safety hazards caused by a cracked windshield that has been

repaired." See Report of Gary Derian ("Derian Report") at 1, § A, attached as

Exhibit C. Like Mr. Carmody, Mr. Derian declares that every windshield repair

ever performed in the United States is a de facto unsafe condition.

The basic premise for Mr. Derian's opinions is that repaired windshields do

not perform adequately and are unsafe. Mr. Derian has no expertise in or

specialized knowledge of auto glass and windshield repair that would allow him to

reach that conclusion on his own. Rather, for that basic premise, he relies upon Mr.

Carmody's report. Because Mr. Carmody's report itself does not constitute and is

not based upon "reliable scientific, technical, or other specialized information" (R.

Evid. 702), Mr. Derian's report and testimony also do not meet the test for

admissibility under Rule 702. Moreover, to the extent that Mr. Derian relies upon

his own subjective beliefs that repaired windshields are not safe, his proffered
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opinions are inadmissible speculation.

Relying on Mr. Carmody, Mr. Derian concludes that a repaired windshield

does not possess the mechanical properties of a replacement windshield and "may"

fail to meet federal motor vehicle standards for manufacturers (which are

inapplicable and irrelevant to windshield repair). Mr. Derian's opinions regarding

whether a windshield "may" or "may not"2 meet irrelevant federal standards do not

make any fact of consequence more or less probable. Thus, his opinions do not

satisfy the threshold requirement of relevance under Evid. R. 402.

For these reasons, and those set forth below, the Court should exclude the

testimony and reports of Mr. Carmody and Mr. Derian.

II. LEGAL STANDARD

Evidence Rule 702 governs the admissibility of expert testimony, stating:

A witness may testify as an expert if all of the following apply:

(A) The witness' testimony either relates to matters beyond the
knowledge or experience possessed by lay persons or dispels a
misconception common among lay persons;

(B) The witness is qualified as an expert by specialized
knowledge, skill, experience, training, or education regarding the
subject matter of the testimony;

(C) The witness' testimony is based on reliable scientific,

technical, or other specialized information.

Ohio R. Evid. 702 (emphasis added). Further, "[t]he facts or data in the particular

case upon which an expert bases an opinion or inference may be those perceived by

the expert or admitted in evidence at the hearing." Ohio R. Evid. 703.
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In determining whether a proposed expert's testimony is reliable, the inquiry

should focus on whether the principles and methods employed to reach the opinion

are reliable, not whether the conclusions are correct. Miller v. Bike Athletic Co.

(1998), 80 Ohio St.3d 607, 611 (citing Staff Notes to Evid. R. 702). Further, "to be

admissible, the expert testimony must assist the trier of fact in determining a fact

issue or understanding the evidence." Id. (citing Staff Notes to Evid. R. 702); State

v. Boston (1989), 46 Ohio St.3d 108; State v. Bidinost (1994), 71 Ohio St.3d 449).

To be "reliable," an expert's "opinion must be based on scientific methodology

rather than on subjective belief or unsupported speculation." Adams v. Pro Transp.,

Inc. (D. Neb. Jan. 9, 2002), No. 8:00CV558, 2002 U.S. Dist. LEXIS 6088, at *11. In

analyzing whether a proposed expert's opinion is reliable, Ohio courts have looked

to the standard employed by the United States Supreme Court in Daubert v.

Merrell Dow Pharm. (1993), 509 U.S. 579. See, e.g., Miller, 80 Ohio St.3d at 611

("To determine reliability, the Daubert court stated that a court must assess

whether the reasoning or methodology underlying the testimony is scientifically

valid."). In Daubert, the Court listed several factors a court should consider when

evaluating the reliability of scientific3 evidence: (1) whether the theory or technique

has been tested; (2) whether it has been subject to peer review; (3) whether there is

a known or potential rate of error; and (4) whether the methodology has gained

general acceptance. Daubert, 509 U.S. at 594. While this list may aid the court in

2 Deposition of Gary Derian ("Derian Dep.") at 139. Copies of the pages of Mr. Derian's
deposition that are cited herein are attached as Exhibit D.
3 Daubert applies to all types of expert opinion, not merely to scientific evidence. Kumho

Tire Co. v. Carmichael (1999), 526 U.S. 137, 151.
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determining reliability, the inquiry is flexible. Id.; see also Kumho Tire Co. v.

Carmichael (1999), 526 U.S. 137, 150 (Daubert factors do not constitute a

"'definitive checklist or test"'). It is "imperative for a trial court, as gatekeeper, to

examine the principles and methodology that underlie an expert's opinion."

Valentine v. Conrad (2006), 110 Ohio St.3d 42, 44. "A reliable opinion must be

based on scientific methodology rather than on subjective belief or unsupported

speculation." Id.

Further, determining the relevance and admissibility of expert opinion at the

class certification stage can and should be performed before reaching a decision on

class certification. In re Hydrogen Peroxide Antitrust Litig. (C.A.3, 2008), 552 F.3d

305, 323 ("Weighing conflicting expert testimony at the certification stage is not

only permissible; it may be integral to the rigorous analysis Rule 23 demands.");

J

.Be1I v. Ascendant Solutions, Inc. (C.A.5, 2005), 422 F.3d 307, 314 n.13 (court should

at least consider reliability of expert testimony on class certification issues); Blades

v. Monsanto Co. (C.A.8, 2005), 400 F.3d 562, 575 (court may need to resolve expert

disputes on evidence at the class certification stage).

III. MR. CARMODY'S REPORT AND TESTIMONY SHOULD BE EXCLUDED

Mr. Carmody is a ceramic engineer whose primary background lies in the

design of glass furnaces and the manufacture of glass. Mr. Carmody has no direct

experience with automobiles, auto glass, windshields (which are formed by a plastic

interlayer between two layers of glass), windshield repair, or windshield

replacement. He has never provided testimony regarding windshield repair or
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windshields. Additionally, while he claims to know "a great deal" about windshield

repair, he has never spoken to anyone that performs windshield repairs (Carmody

Dep. at 81), never performed a windshield repair (id. at 77), has only witnessed one

windshield repair (id. at 77-78), admits only being "involved in this type of

investigation for a short period of time" (id. at 193-94), and admits not being an

expert in the polymers and resins used to repair windshields. (Id. at 75).

Mr. Carmody purports to offer opinions regarding (i) whether Plaintiffs

repaired windshield was restored to its "original condition" (Carmody Report at 9

(finding no. 1)); (ii) whether repaired windshields are defective in a manner

"capable" of "initiating failure" and exposing people to hazards and fail to meet

government safety standard ANSI Z26.1 (id. (findings nos. 2-4)); and (iii) what State

Farm "knew" about windshield repair and how State Farm "misled" its insureds.

(Id. (findings nos. 5-9)).

As shown below, Mr. Carmody's report and testimony do not meet the

standards for admissibility under the Ohio Rules of Evidence and should be

excluded.

A. Mr. Carmody's Opinion That Plaintiffs Repaired Windshield Was Not
Restored To Its "Original Condition" Is Speculative, Irrelevant, And

Inadmissible.

Mr. Carmody opines that State Farm's policies require that a windshield

repair return the windshield to its "original condition" and that the "[e]xamination

of the Cullen windshield revealed that it was not restored to its original condition.4"

4 In his deposition, Mr. Carmody defines "original condition" to mean "the condition that the
windshield was in prior to the damage that occurred to it." (Carmody Dep: at 128).
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(Carmody Report at 9). Yet, Mr. Carmody admits not knowing the condition of the

windshield prior to it being damaged:

Q Did you do anything to find out what the condition of Mr. Cullen's
windshield was immediately before the chip occurred?

A There would have been no way I could have determined that.

(Carmody Dep. at 129). While Mr. Carmody opines that the repaired windshield

was not restored to pre-loss condition, he has no idea of the condition of the

windshield before the damage occurred. Clearly, then, his opinions on this issue are

wholly speculative and unreliable.

Moreover, whether a windshield is restored to its "original condition" has no

relevance whatsoever to Plaintiffs.causes of action because the policy provisions

applicable to Plaintiffs windshield repair do not contain a pre-loss condition

standard. See Hall v. State Farm Mut. Auto. Ins. Co. (C.A.6, Jan. 29, 2007), No. 05-

2530, 2007 U.S. App. LEXIS 2072, at *19 (under State Farm's auto policies, pre-loss

condition standard applies only when State Farm exercises its right to determine

cost of repair by a written estimate, which must be based upon replacement parts

sufficient to return the car to its pre-loss condition).5 Therefore, Mr. Carmody's

assertions on this point do not make any "fact of consequence" to the class

certification decision (or any other issue in this case) more or less probable. See

Evid. R. 401.

Accordingly, Mr. Carmody's opinion that Cullen's windshield was not

restored to its original condition is inadmissible and should not be considered by the

5 The pertinent contractual provisions in State Farm's policies are discussed at pages 34-35
of Defendant's Memorandum in Opposition to Plaintiffs Motion for Class Certification.
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Court for purposes of class certification or for any other purpose.

B. Mr. Carmody's Opinion That Every Repaired Windshield Is "Defective"

Is Inadmissible.

Expert testimony, whether "experience-based" or "scientific," must satisfy the

standards of reliability under Evid. R. 702 and Daubert. Kuhmo Tire, 526 U.S. at

151. All proffered expert testimony must meet "exacting standards of reliability."

Weisgram v. Marley Co. (2000), 528 U.S. 440, 442.

In his deposition and report, Mr. Carmody claimed that "no [windshield chip

or crack] can be repaired" (Carmody Dep. at 154), that a repaired windshield is a

"defect" "capable" (under the right circumstances) of "initiating failure," and that a

repaired windshield "can" expose people to hazards. (Carmody Report` at 1, 9). Mr.

Carmody believes that "you cannot restore a windshield to its original condition by

any method other than remelting the glass and restoring it to its original glass

condition." (Carmody Dep. at 255).

Thus, according to Mr. Carmody, every one of the thousands if not millions of

windshield repairs performed in the United States over the last 20 years, and paid

for by virtually every insurer across the country, are "defective" and "hazard[ous]" -

despite the fact that out of all these windshield repairs Mr. Carmody knows of no

instance in which a windshield repair has resulted in injury to anybody.

Mr. Carmody's sweeping declaration lacks evidence, support, or any indicia of

reliability whatsoever. Not only are Mr. Carmody's conclusions unreliable, he relies

on inapplicable and irrelevant materials to reach those conclusions. For example,

Mr. Carmody references ANSI Z26.1 as a standard that repaired windshields all
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supposedly should meet but all supposedly fail. (Carmody Report at 9, finding no.

4). However, at his deposition, Mr. Carmody admitted that this standard applies to

glass manufacturers. (Carmody Dep. at 227). Moreover, Mr. Carmody admitted

that he was not aware of the relevant ANSI standard for windshield repair, the

"Repair of Laminated Automotive Glass Standard" ("ROLAGS"). (Id at 200; see

also Carmody Report at 10). This is the recognized industry standard for

windshield repair, promulgated by ANSI and sponsored by the NGA. See

ANSI/NGA R1.1-2007, "ROLAGS" (Exhibit 27 to State Farm's Appendix of Exhibits

in Opposition to Motion for Class Certification ("Appendix")).6

Mr. Carmody did not know the actual failure rates of repaired windshields or

even if they fail at all. (Carmody Dep. at 185). He acknowledged that there is no

"verified" testing of repaired windshields. (Id. at 255). He also admitted that every

repaired windshield that he has inspected had not, in fact, suffered his undefined

"catastrophic failure." (Id. at 159).

Mr. Carmody did not follow any accepted methodology in evaluating the

repair of Mr. Cullen's windshield. Mr. Carmody's evaluation was limited to

examining the repaired chip under a 60 power microscope. Even this magnified

viewing, as Carmody admitted, revealed no degradation of the repair, which had

been performed more than three years before his inspection. (Id. at 165). While Mr.

6 While ANSI did not officially adopt the ROLAGS industry standard regarding windshield
repair until 2007, it was readily available in draft format at the time Mr. Carmody issued
his report and was deposed. Yet, his report contains not even a mention of it.
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Carmody noted that the repair was "almost opaque,"7 he admitted that the entire

repair area is approximately one-tenth of an inch in size (id. at 180-81) and near

the bottom edge of the windshield. Moreover, while he wrote about so-called

"multiple crack tip extensions" which form the basis for future fractal failure, he

admitted not finding any actual fractal failure or any indication that the extensions

had expanded at all during the three years since the repair. (Id.).

Mr. Carmody also inspected a second repaired windshield, which had been

provided by Plaintiffs counsel. Mr. Carmody did not know who owned the vehicle,

whether the vehicle belonged to a State Farm insured, when the windshield had

been repaired (or even if it was repaired properly), or whether the windshield would

have even qualified for a repair under State Farm's criteria. (Id. at 169-70). Mr.

Carmody's description of this inspection is telling:

Q What, if anything, were you told when you were asked to look at
the second windshield?

A I was told to use it sort of as an exemplar, sort of as a damaged

and repaired windshield.
***

Q Was the damage to the second windshield similar in size and
scope to what occurred with Mr. Cullen's?

A No. The other defect was extreme. It was a very large, very
visible defect. It was a significant impact.

(Id.) (emphasis added). Mr. Carmody also examined (without his microscope) about

"15 to 20" other windshields, mainly on vehicles located in the parking lot of Robson

Forensic, Mr. Carmody's former employer. (Id at 81-83).

In short, Mr. Carmody's own investigations into windshield repair boil down

7 Mr. Carmody is colorblind. (Carmody Dep. at 166). Consequently, his characterization of

the clarity of the repair is also unreliable.
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to his looking at Plaintiffs windshield and another windshield that Plaintiffs

counsel told him to use as an exemplar with an "extreme" defect," and then looking

at with his naked, color-blind eyes "15 to 20" other windshields that he happened to

notice in parking lots. From this, Mr. Carmody somehow makes sweeping

generalizations about thousands of windshield repairs performed across the nation

over the past 19 years - and deems them all to be "defective" and "hazardous."

Assuming that Mr. Carmody's windshield inspections can be said to have resulted

in "data," the enormous gap between the extremely limited "data" gathered by Mr.

Carmody and the sweeping conclusion he draws from that "data," with only his

"experience as a ceramic engineer" (id at 202) to support it, is a hallmark of

unreliable expert testimony. Kumho Tire, 526 U.S. at 157; Nelson v. Tennessee Gas

Pipeline Co. (C.A.6, 2001), 243 F.3d 244, 254 (expert testimony excluded because

there was "too great an analytical gap between the data and the opinion

proffered."). "[N]othing in either Daubert or the ... Rules of Evidence requires a

[trial] court to admit opinion evidence that is connected to existing data only by the

ipse dixit of the expert....[T]here is simply too great an analytical gap between the

data and the opinion proffered." Gen. Elec. Co. v. Joiner (1997), 522 U.S. 136, 146.

Mr. Carmody at his deposition repeatedly referred to the resins and polymers

used to perform windshield repairs and asserted that he "consider[s] polymer[s] to

be inferior to glass and incapable of restoring the windshield to its original

condition." (Carmody Dep. at 175-76). Mr. Carmody, however, has little experience

with them and admits not being an expert in polymers or resins. (Id. at 75).
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Indeed, he could not even say whether repair technology or the resins used to repair

windshields had improved since 1998 - eight years before his deposition. (Id. at

203).

Furthermore, Mr. Carmody's opinion that his examination of Plaintiffs

windshield revealed "defects capable of initiating failure under future conditions"

and "capable of exposing people to safety hazards" has no basis. (See Carmody

Report at 9 (findings nos. 2-3)). While Mr. Carmody opined - without support -

that a repaired windshield will fail at some point, he admitted he cannot determine

when that will happen, or even whether it will be in five years, 50 years, or even

when Plaintiffs car is still in use:

Q Let's start with if. It's your testimony that it's a certainty that at some
point in time, those four factors will combine in a way that leads to a

failure?
A Yes.
Q Can you testify with certainty that that will occur while the car is still

being used?
A I don't know how long the car will be in use.
Q So the answer is no, you can't testify to that with a reasonable degree

of scientific certainty?
A Correct.

(Carmody Dep. at 141). Simply put, Mr. Carmody's "conclusion" that Plaintiffs

windshield will fail "eventually" (id. at 139) is meaningless and therefore unreliable;

everything fails "eventually." As one court observed in excluding an expert witness,

"[t]he general information given by [the expert]... did not present any theory or

methodology that could be tested or otherwise scrutinized for reliability ....[The

expert's] theory has too many unanswered questions and, therefore, fails to support

any reliable conclusions." State v. Wooden (9th Dist.), 2008 Ohio 3629, at j(24. The
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same holds true for Mr. Carmody.

Mr. Carmody's opinions also fail to meet the Daubert reliability factor that

the known or potential rate of error for his conclusion be known. See Daubert, 509

U.S. at 594. The known or potential rate of error for Mr. Carmody's opinion cannot

be determined because Mr. Carmody simply proclaimed all repaired windshields

everywhere and at all times "defective" - an undefined term in the engineering field

that Mr. Carmody interpreted as meaning that the windshield "can and will lead to

failure under the right conditions" or capable of "expos[ing] people to hazards"

(Carmody Dep. at 135, 146). Mr. Carmody did not back up this theory with test

data or real world data or even a single example of a windshield repair that failed.

See Asbury v. Key Mobility Servs., Ltd. (2d Dist.), 2008 Ohio 3609, at ¶90

("[Expert's] testimony did not comply with Evid. R. 702(C), because his theories

were not objectively verifiable and the tests, to the extent any tests were performed,

did not reliably implement his theories and were not conducted in a way that would

yield an accurate result.").

Moreover, despite acknowledging the need for "as much information from as

many sources as possible" and the need to rely on "current" and "complete"

information (Carmody Dep. at 34-35), Mr. Carmody admitted relying solely on

materials that Plaintiffs counsel chose to give him, while ignoring an industry

standard applicable to windshield repair - ANSI's ROLAGS standard - and much

testing data that contradicts his conclusions. (Id. at 100, 200; Appendix, Exhibit

27). Additionally, despite admitting the need to stay "current," Mr. Carmody relied

15



on outdated information - a 1993 NGA study that long ago was supplanted by the

NGA's own windshield repair guidelines:

Q Is it generally your practice to rely on 12 year-old information?
A I rely on the information that's available, and this was the most

current that I could find.
Q Okay. Would you agree with me that repair technology has

evolved dramatically in the last few years?
MR. PALOMBO: Objection.
A I haven't evaluated it.

(Carmody Dep. at 211). Furthermore, the conclusions that Mr. Carmody purported

to draw from the 1993 NGA study are contradicted by the fact that the study itself

did not conclude that windshield repair was unsafe or should not be done. Indeed,

the 1993 study concluded that "guidelines" for windshield repairs would be

"appropriate and recommended." (Exhibit E at 2). In addition, only three months

after the study, the NGA issued its own windshield repair guidelines. Mr.

Carmody's reliance on the 1993 study and failure to consider more recent and

directly relevant materials underscores the unreliability of his opinions.8

Had Mr. Carmody sought current and complete information during his

investigation, he would have known that ANSI, a nationally recognized standards

organization that he referenced in other respects, had already published a proposed

ROLAGS windshield repair standard for public comment. These standards were

formally adopted in 2007, under sponsorship of the NGA. ANSI/NGA R1.1•2007,

"Repair of Laminated Automotive Glass Standard" (Appendix, Exhibit 27). The

existence of these nationally recognized windshield repair standards cannot be
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reconciled with Mr. Carmody's opinion that all windshield repairs are somehow

defective.

Other indicia also exist that Mr. Carmody's opinion has a high probability of

error, including the fact that Mr. Carmody is unaware of any government agency

state or federal that agrees with him:

Q [A1re you aware of any Government agency that has issued an

opinion agreeing with -
A No.

(Carmody Dep. at 231).
***

Q. Okay. Would you agree with me that as of today, repairing
windshields is an accepted practice in the United States?

A Making it acceptable doesn't make it safe.
***

Q Okay. Are you aware of any state that prohibits the practice of

repairing windshields?
A I believe that there are some states who have imposed

guidelines and restrictions, but, again, that -- I did not fully

investigate that.
Q What states do you believe have such guidelines or restrictions?
A I cannot recall the name of the state. It might have been

Minnesota.

Q Are you aware of any State Department of Insurance that
prohibits insurance companies from paying for repairs to

windshields?
A No. I did not investigate that.

(Id. at 237-38).

With respect to a report from the United States Testing Company (id,

Exhibit Q), an entity Mr. Carmody acknowledged is officially recognized by the

United States Department of Labor (Carmody Dep. at 240), which states repairs can

8 Included in the information Mr. Carmody failed to consider is a letter from the NGA dated
August 28, 2008, recognizing and endorsing ROLAGS as the industry standard for
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actually strengthen a window, he dismissed it as "without technical merit" and

asserted that it should be "discounted," based upon his own experience, knowledge,

and training (which, as discussed above, is sorely lacking in the field of windshields

and windshield repair). (See Carmody Report at 7; Carmody Dep. at 244).

As noted above, Mr. Carmody was not aware of a single incident in which a

repaired windshield failed because of a repair, let alone caused injury:

Q Now, you are aware, are you not, that windshield repairs have
been being done in the United States for at least 20 years?

A Yes.
Q Okay. Based on your experience in the field of ceramics, do you

= find it significant that you're not aware of any such event, given

that span of time?
MR. PALOMBO: Objection.
A No, I don't find it significant. I've only been involved in this type

of investigation for a short period of time, and I had not been

looking at the issue.

(Carmody Dep. at 193-94). While he is "sure" that such a failure has occurred, he

did not research the validity of his assumption. (Id. at 269-70).

General acceptance of an expert's methodology "can be an important factor in

ruling particular evidence admissible, and a known technique which has been able

to attract only minimal support within the community may properly be viewed with

skepticism." Daubert, 509 U.S. at 594. Mr. Carmody's opinion does not satisfy the

final Daubert element - whether the methodology or conclusion has gained general

acceptance - because Mr. Carmody's approach lacks any methodology and his

conclusions were not rendered by following any formalized or approved

methodology. Cf. Gilmore v. Vill. Green Mgmt. Co. (8th Dist. 2008), 178 Ohio

windshield repair. (Syfko Report at Ex. 10) (attached as Exhibit 12 to Appendix).
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App.3d 294, 300 (Expert could testify because his conclusions were based on

"deductive reasoning cited" in an approved investigation manual.). In fact, there

does not appear to be any support for Mr. Carmody's opinions.

Mr. Carmody did not point to any standard, engineering or otherwise, that

would permit him to reach wide-ranging conclusions about the structural integrity

of all repaired windshields based on simply looking at a few. Similarly, he did not

identify that he followed any approved methodology in reaching his opinions. While

he referenced a "fault tree analysis," he admitted not following such an analysis.

(Carmody Dep. at 123). Mr. Carmody's opinion, which is at best "based on nebulous

methodology[,] is unhelpful to the trier of fact, ...[and] has no place in [a] court0

of law." Valentine v. Conrad (2006), 110 Ohio St.3d 42, 45. See also Turker v. Ford

Motor Co. (Sth Dist.), 2007 Ohio 985, at ¶25 (excluding expert opinion that was not

"based on a reliable scientific foundation," lacked "evidence showing a reliable

connection between this data and the opinion proffered," and was not shown to be

"generally accepted by the scientific community").

C. Mr. Carmody's Opinions Regarding What State Farm "Knew" About
Windshield Repair And That State Farm "Misled" Its Insureds Are
Impermissible Legal Conclusions.

The bulk of Mr. Carmody's report is devoted to assertions as to what State

Farm allegedly "knew" and that State Farm "misled" its insureds. Mr. Carmody's

opinions on these issues are impermissible legal conclusions. See, e.g., Wesley v.

Northeast State Regl Sewer Dist. (Feb. 22, 1996), 8th Dist. No. 69008, 1996 Ohio

App. LEXIS 627, at *13 (expert's affidavit "replete with conclusory statements

regarding [plaintiffs] knowledge" excluded); Warren v. Libbey Glass, Inc. (6th
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Dist.), 2009 Ohio 6686, at ¶23 (expert "may not testify, as an ultimate issue, to a

defendant's knowledge or awareness . . . .").

Such opinions also are entirely outside any area of expertise Mr. Carmody

claims to have and manifest his patent lack of objectivity. Indeed, at his deposition,

Mr. Carmody admitted that his areas of expertise are limited only to glass:

Q And you felt that your opinions should be limited to glass issues
because that's the thing that you're an expert in, correct?

A Correct.

(Carmody Dep. at 73).

In addition, Mr. Carmody's opinions that State Farm "knew" of problems and

"misled" its insureds assume that there were, in fact, problems. As demonstrated

above, there is no basis for this opinion. Mr. Carmody's conclusions regarding State

Farm's knowledge are premised on two items - a 1998 State Farm long crack report

and deposition testimony acknowledging that flying glass is a safety concern.

(Carmody Report at 4-7). As Mr. Carmody acknowledged, however, Mr. Cullen's

windshield was not a long crack repair (crack longer than six inches). (Carmody

Dep. at 201). The windshield had only a very small chip of one-tenth of an inch.

Long cracks, such as were addressed in the 1998 report, do not meet State Farm's

repair criteria.9 The 1998 report raised possible concerns about the appearance and

durability of long crack repairs. (See Appendix, Exhibit 38.) As the 1998 report

demonstrates, State Farm's primary concern was policyholder satisfaction,io

9 See Affidavit of Robert Bischoff at ¶ 32 (Appendix, Exhibit 1).

Io See Campfi'eld v. State Farm Mut. Auto. Ins. Co. (10th Cir. 2008), 532 F.3d 1111, 1121-

25 (affirming summary judgment for State Farm on tortious interference and consumer
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contradicting Plaintiffs assertion that State Farm was "aggressively pushing"

policyholders to choose windshield repair.li Finally, although Plaintiffs counsel has

stressed that State Farm witnesses (in response to narrow questions from Plaintiffs

counsel) have testified that flying glass is a safety concern, these witnesses have

never testified that windshield repairs will lead to flying glass. Thus, Mr.

Carmody's conclusions are simply not supported by such testimony or by the long

crack study.

Likewise, Mr. Carmody's conclusory characterizations of selected portions of

the training materials for Lynx telephone operators as misleading or improper are

not admissible expert opinions. Nothing in Mr. Carmody's background makes him

competent to render this opinion, as an expert or otherwise, about whether

policyholders were "misled." (See Carmody Dep. at 93). Moreover, these matters

and the materials upon which Mr. Carmody bases these opinions are well within

the knowledge of a layman, and Mr. Carmody's opinions on them do not qualify

under Evid. R. 702(A.).

Accordingly, Mr. Carmody's report and testimony are not admissible and

should be excluded.

IV. MR. DERIAN'S REPORT AND TESTIMONY SHOULD BE EXCLUDED

Mr. Derian is a mechanical engineer with expertise in accident

protection claims, dismissing antitrust claims). In Campfi'eld, State Farm was sued by a

glass repairer who objected to State Farm's policy of not recommending long crack repairs.

The Tenth Circuit's opinion in Campi3eld describes State Farm's practices' regarding

windshield repair and replacement and specifically notes State Farm's concerns regarding

the durability and appearance of repairs to long cracks in excess of six inches. Id. at 1121-

22.
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reconstruction, tire engineering, and the design of electric, hydraulic, and

pneumatic power systems. While he averred in this affidavit that he is a ceramic

engineer, during his deposition he admitted that he is not a ceramic engineer.

(Derian Dep. at 9).12 Also, while he states that he has "quite a lot of experience with

glass," such as its "brittle nature" (zd at 10, 40), he does not have, any special

expertise with glass or ceramics (id. at 10), and his experience is limited to

overseeing the purchase and installation of windshields for a motor vehicle

manufacturer for a three•year period over 20 years ago. (Id. at 34-35). Mr. Derian

has never testified about glass, ceramics, windshields, or windshield repair. (Id at

39) and has no experience in windshield repair. (Id at 212). Additionally, he has

never received any professional training on any facet of windshield repair. (Id. at

37). Indeed, Mr. Derian is not even aware of any developments in the last 10 years

concerning windshield repair. (Id at 164).

As shown below, Mr. Derian's report and testimony do not meet the Ohio

standards for admissibility of expert evidence and should be excluded.

A. Mr. Derian's Testimony and Report Are Inadmissible Because They
Rely Upon Mr. Carmody's Report and Testimony.

Mr. Derian's report and testimony are inadmissible first and foremost

because Mr. Derian premises his opinions on Mr. Carmody's unreliable and

inadmissible conclusion that repaired windshields are unsafe. Mr. Derian testified

at his deposition that his opinions "have to do with the automotive safety aspect of a

11 See Plaintiff's Supplement to Motion for Class Certification at 35..
12 Mr. Derian's affidavit was also not signed before a notary, despite the notary's averment

to the contrary. (Derian Dep. at 29).
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repaired windshield versus a replaced windshield," specifically, the "potential safety

hazards" of a repaired windshield. (Derian Dep. at 74, 87). His proffered opinion

that "[a] repaired windshield does not possess the mechanical properties of a

replacement windshield" (Derian Report at 2-3 (finding no. 1)) is directly premised

upon Mr. Carmody's conclusions. Mr. Derian's additional purported opinions are

speculation as to potential safety hazards and have no validity because the

underlying premise as supplied by Mr. Carmody is invalid and inadmissible. 13 It is

clear that Mr. Derian himself has no basis for an opinion that there is or may be a

reduced level of safety in a repaired windshield. Mr. Derian simply accepted as true

Mr. Carmody's (incorrect) conclusions regarding the "weak[ness]" of repaired glass,

and then offered his opinion on how weak glass would/could impact a car's safety:

Q. What did your investigation of this matter entail?

A. Mr. Carmody's opinions that a repaired glass was weaker than
non-repaired glass was one basis. And then I applied that to the
areas of automotive safety that rely on the strength of a

windshield.

(Derian Dep. at 81; see also id. at 70 (stating that he "rel[ied]" on documents,

including Mr. Carmody's report); id at 78-79 ("Craig was doing a lot of the research

and a lot of the glass-oriented work. And after that was more or less determined,

13 See, e.g., Derian Report at 3 (finding no. 6: "[v]ehicles with repaired windshields may fail

to meet Federal Motor Vehicle Standards [applicable to motor vehicle manufacturers]")

(emphasis added); id. at 1("[a] repaired windshield is compromised in several ways that

may impact the ability of a vehicle to meet these standards") (emphasis added); id. at 2

("[t]he ability of a vehicle with a repaired windshield to meet FMVSS 205 is unknown and

such a vehicle maybe in violation of that standard") (emphasis added). Mr. Derian's other

"findings," nos. 2-5, on page 3 of his report, are platitudes regarding the safety role of a
motor vehicle windshield and safety standards in general, which have no direct impact or

relevance to this matter.

23



then I applied that work to automobile safety.").14 In other words, Mr. Derian based

his report and testimony on Mr. Carmody's report, which as shown above is

unreliable and inadmissible.

Under Rule 703, Mr. Derian's report and testimony do not have a proper

basis. Rule 703 provides that "Whe facts or data in the particular case upon which

an expert bases an opinion or inference may be those perceived by the expert or

admitted in evidence at the hearing." Evid. R. 703. "Expert opinions may not be

based upon other opinions and may not be based upon hearsay evidence which has

not been admitted." Azzano v. OMalley-Clements (8th Dist. 1998), 126 Ohio App.3d

368, 373 (internal quotation and citation omitted); see also Scwarze v. Divers

Supply (5th Dist.), 2002 Ohio 3945, at ¶39 (citing Azzano); Prakash v. Copley

Township (9th Dist.), 2003 Ohio 642, at ¶34 ("An expert may not rely on statements

of others as a basis for his expert testimony when the statements have not been

admitted into evidence.").

As shown above, the opinions offered by Mr. Carmody do not satisfy the

reliability requirements of Daubert or Rule 702. Mr. Derian's opinions, which rely

14 Later in his deposition, Mr. Derian clarified that he did not rely on Mr. Derian for all of

his opinions. (Derian Dep. at 173-74) ("Well, I didn't really rely on Mr. Carmody's opinions
for my opinions ..... He's the glass guy and I'm the car guy, but I have a lot of glass
experience myself, as we talked about. So I think I explained I was comfortable with his
opinions because I was familiar with the technology that he was talking about."). As shown

below (see Point IV.B infra), to the extent Mr. Derian relies upon his own "experience" and
subjective belief as to the efficacy of repaired windshields, his proffered opinions are

inadmissible speculation.
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on Mr. Carmody's,15 are therefore also unreliable and inadmissible. If this Court

excludes the testimony of Mr. Carmody and his expert report, under Rule 703, then

Mr. Derian's testimony and expert report must be excluded as well.

B. Mr. Derian's Opinion That A Repaired Windshield Is "Defective" Is
Inadmissible Under Daubert

Relying upon Mr. Carmody's conclusions, Mr. Derian failed to consider (and

was not even aware of) any testing or studies that support or refute his conclusions:

Are . you aware of any tests that have been performed on

repaired windshields or repaired glass?
^**

A. There is a long crack repair performed by State Farm. And in

A.

that report, I believe there was some reference to the ANSI
penetration standard in another portion of that standard. But
the ANSI standard has other areas besides those two.
Okay.
That's the only information that I have.

(Derian Dep. at 132-33).

Q. Am I correct ... that you made no effort and did not research to
find out if any testing had actually been done on repaired
windshields by people other than you and Mr. Carmody to see if
they met the [safety] standards that you were referring to?

A. I haven't found any such data.

(Id. at 133; see also id. at 134 ("I have not found any independent research on the

performance of repaired windshields."); id. at 177-78 ("I was not able to find

documents to describe the strength and performance of repaired windshields.")).

Yet, there were readily available to Mr. Derian a number of reports prepared

by independent testing companies following tests on repaired windshields which

1 5 E.g., Derian Dep. at 78-79 ("Craig was doing a lot of the research and a lot of the glass-

oriented work. And after that was more or less determined, then I applied that work to

automobile safety.").
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conclude that there are no safety concerns about repaired windshields. Thus, Mr.

Derian's report does not mention the 1993 testing performed by Twin City Testing

Corp., which concluded that there were no safety concerns with windshield repair in

relation to moisture intrusion, or the 1998 report of the Insurance Institute for

Highway Safety, which found that there is no increased risk of spalling from

windshield repair. That Mr. Derian ignored or failed to locate these and other

reports underscores the unreliability of his opinions.

Instead of considering all of the available literature regarding the safety of

windshield repair, it is clear from Mr. Derian's testimony that his conclusions are

based solely only on his purported "experience" and "knowledge":

Q And that opinion that [safety] would be reduced, that its
performance would be reduced, is not based on the actual tests
that you and Mr. Carmody have done or that you have seen?
It's based on a knowledge of the important nature of a
windshield to the performance [of the automobile].

(Id at 140•41).

Q. And when you say that the performance [of repaired glass]
would not be consistent [with an undamaged windshield], is that
based on any actual test results that you're aware of?

A. As I explained, I have a lot of experience in the chemistry and
the trouble it takes to properly bond glass....

(Id at 130).

A. [T]he presence of a crack in a windshield severely weakens that

glass. And I know that from personal experience. That would

tell me that whatever happens - whether or not it passes

[safety standards] - the presence of a cracked or repaired
windshield would create a less safe condition than a replaced
windshield.

(Id at 137). And despite his failure to consider established reports proving there

26



are no safety problems with properly performed windshield repair, Mr. Derian

asserted conclusorily that other (unidentified) mechanical engineers would agree

with his conclusions:

Q. Okay. And would a mechanical engineer having your

background ... reach the same conclusions?
A.

Q.
A.

Yes.
In all cases?
I believe so, yes.

Q. But you're not aware of anyone who has
reached the same conclusions . . . ?

actually done that and

A. [Other than Mr. Carmody] That is cor ect.

(Id at 177).

Mr. Derian believed that he did not need to test or otherwise corroborate his

theories by performing a comprehensive literature review because, in his own mind,

his experience was enough:

Q. And you didn't feel you needed to ... corroborate your opinions

in this case; is that correct?
A. I didn't. Because like I said, my own experience ....

(Id. at 134).

Mr. Derian continued to cling to his own opinions despite the fact that he was

unable to identify a single instance where a repair led to a windshield failure.

Q.

A.

Q.

Are you aware of any instance in which the reduced strength
that you opined a repair leads to has led to either a failure of a
windshield? * * *
No.
Are you aware of any situation in which, again, the reduction in
safety that you've opined occurs has led to an injury that
wouldn't otherwise have occurred?

A. I don't know. I have not found such a case.
***
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Q Do you think if [a windshield repair had caused injury]
happened[,] it would have been in the research you did; it would

have popped up?
MR. BASHEIN: Objection.
A I thought so when I was doing the research.
Q Okay. Is the absence of that kind of information in the course of

your research something you consider to be significant?

MR. BASHEIN: Objection.
A No.

(Id. at 185-86).

Mr. Derian's belief in his own so-called knowledge and experience does not

satisfy Rule 702. The word "knowledge" connotes "more than subjective belief or

unsupported speculation." Daubert, 509 U.S. at 590. And "nothing in either

Daubert or the . . . Rules of Evidence requires a [trial] court to admit opinion

evidence that is connected to existing data only by the ipse dixit of the expert. ..."

Gen. Elec. Co., 522 U.S. at 146.

It hardly need be said that Mr. Derian's reliance upon Mr. Carmody and his

own subjective beliefs that repaired windshields are not safe does not constitute a

generally accepted methodology for purposes of the Rule 702 analysis. General

acceptance "can be an important factor in ruling particular evidence admissible, and

a known technique which has been able to attract only minimal support within the

community may properly be viewed with skepticism." Daubert, 509 U.S. at 594.

Mr. Derian, however, followed no accepted methodology, or any methodology

whatsoever.

Mr. Derian himself defines "scientific investigation" as follows:

[O]pinions ... based on scientific fact, which means we have -- I don't
know. There's a list of this stuff in the Federal Rules of Evidence ...,
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hypothesis testing, that sort of thing, ruling out alternate causes,
another expert with the same factswould have the same opinions we
would, things like that, repeatability.

(Derian Dep. at 23-24). As shown above, in every respect, Mr. Derian fails his own

definition of a scientific investigation. While Mr. Carmody repeatedly asserted that

"it is well known" or his opinions are "generally accepted," Mr. Derian fails to

identify a single source in support of these "well-known" or "generally accepted".

principles (other than Mr. Carmody). (Id. at 79). Moreover, Mr. Derian was not

even aware of the nationally recognized standards for windshield repair adopted by

ANSI:

Q. Are you aware of any organizations that either set standards or

criteria for windshield repair?
A. I suspect that there is.

(Id. at 182).

In short, Mr. Derian's "methodology" amounted to reviewing Mr. Carmody's

report and preparing opinions based on that report and upon his own subjective

beliefs regarding the efficacy of windshield repair, while at the same time either

purposefully ignoring or failing to locate the available data indicating that

windshield repair is safe. The lack of an accepted methodology means that Mr.

Derian's testimony and report, like Mr. Carmodq's, lack reliability and should be

excluded. See Finley v. First Realty Prop. Mgmt. (9th Dist.), 2009 Ohio 6797, at

¶19. Indeed, it is axiomatic that such "mere theoretical speculations lacking a

basis in the record" are not admissible. Bailey PVS Oxide, L.L.C. v. Plas-Tank

Indus. (N.D.Ohio. 2004), 330 F.Supp.2d 930, 931 (parallel citation omitted). Mr.
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Derian's opinion, which is at best "based on nebulous methodology[,] is unhelpful to

the trier of fact,...[and] has no place in [a] courtO of law." Valentine v. Conrad

(2006), 110 Ohio St.3d 42, 45.

C. Mr. Derian's Opinion That Repaired Windshields MayFail To Meet

Safety Standards Is Irrelevant.

Expert testimony, like any other form of evidence, must be relevant to be

admissible. Miller, 80 Ohio St.3d at 611. Relevant evidence is that which has the

"tendency to make the existence of any fact that is of consequence to the

determination of the action more probable or less probable than it would be without

the evidence." Evid. R. 401.

Mr. Derian testified at his deposition that "a repaired windshield,. .. may

cause that vehicle to fail motor vehicle safety standards, it may not." (Derian Dep.

at 139) (emphasis added). Likewise, Mr. Derian opined in his report that "[v]ehicles

with repaired windshields may fail to meet Federal Motor Vehicle Standards

[applicable to motor vehicle manufacturers]." (Derian Report at 3, finding no. 6

(emphasis added)). That something may or may not happen is an irrelevant

tautology - anything may or may not fail. Moreover, that something may or may

not fail is not a concept "beyond the knowledge or experience" of lay persons. Evid.

R. 702(A).

By its nature, testimony that a windshield "may" or "may not" fail does not

make anything "more or less" probable - the threshold for relevance under Evid. R.

401. Similarly, that something may or may not be true is a concept well within the

grasp of laypersons - it is not proper expert testimony under Evid. R. 702(A).
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Either way, Mr. Derian's opinions on what may or may not be are inadmissible. See

Van Beusecum v. Continental Builders (Dec. 27, 2004), 5th Dist. No. 04•CAE-01-

008, 2004 WL 3090232, at *24 ("[C]ourts deal with probabilities, not possibilities");

Magical Farms, Inc. v. Land O'Lakes, Inc. (N.D.Ohio Mar. 8, 2007), No.

1:03CV2054, 2007 WL 4727225, at *3 ("[The expert's] opinion clearly fails to satisfy

the requirementthat he speak to probabilities and not possibilities"); cf. Stinson v.

England (1994), 69 Ohio St.3d 451, 456 (expert opinion regarding a causative event,

including alternative causes, must be expressed in terms of probability).

CONCLUSION

For all the foregoing reasons, State Farm requests that Mr. Carmody's and

Mr. Derian's reports and testimony be excluded.
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State of Califomia

County of San Bemadino

)
) SS AFFIDAVIT

)

Martin C. Carmody, being first duly swom according to law, deposes and says:

1. Exhibit "1" appended hereto is a true and exact copy of a report I prepared dated November

3, 2006. The findings and opinions expressed therein are based upon my investigation of this matter

and my knowledge, training, and experience as a ceramic engineer. The opinions have all been

expressed within a reasonable degree of professional certainty.

2. Exhibit "2" appended hereto is a true and exact copy of my Curriculum Vitae.

Further affiant sayeth naught.

1Vlartin C. Carmdd

!0 P'^
SWORN TO BEFORE ME and subscribed to in mypresence thisAa day ofNovember, 2006.
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CULLEN INVESTIGATION

ENGINEER'S REPORT
November 2006

A. INTRODUCTCON

Michael Cullen (Cullen) purchased a State Farm motor vehicle policy on October 18,
2002. The insurance policy stated that State Farm would be required, in the event of
damage to the vehicle, to either pay the insured for the actual cash value of the covered
vehicle, or, when the vehicle was not a total loss, the cost of repairs or replacements
needed to return the vehicle to its pre-loss condition. In March, 2003, Cullen's
windshield was struck by an object and damaged while driving on Interstate 480 in the
city of Maple Heights, Ohio. Cullen contacted his agent and his vehicle was
recommended as a candidate for windshield repair.

The purpose of this investigation is to determine if the subject repair restored Cullen's
windshield to its original condition, if the repaired windshield is defective in a manner
capable of initiating failure, and if the repaired windshield is defective in a manner that

can expose people to hazards.

B. MATERIALS AVAILABLE FOR REVIEW

1. Cullen Insurance Policy
2. NGA Report on Windshield Repair
3. United States Testing Report on Windshield Repair
4. Plaintiff's First Set of Interrogatories Profounded Upon Defendant
5. Plaintiff's Request for Production of Documents Profounded Upon Defendant
6. Deposition of Bob Bischoff
7. Glass Central Program Documents
8. Ultra-Bond Patents
9. Deposition of Brian Carol
10. Deposition of Joanne Guerra
11. Class Action Complaint
12. Letter from NWRA Technical Consultant Ed Tingley to John Neilans, Visteon

Glass
13. State Farm Windshield Repair Training Documents and Scripts from LYNX

5. ANSI Z26.1a-1980
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C. BACKGROUND INFORMATION

Until spring of 2006, State Farm had a longstanding policy of recommending to their
insured that damaged windshields be repaired and not replaced. The repair industry,
while touting the benefits of the repair process, acknowledges that the repair technique
does not restore the windshield to its original condition. State Farm also expressed
concerns regarding the windshield repair process. The National Glass Association, a
leading organization in the glass industry, issued a report that strongly criticized

windshield repair.

D. SITE CONDITIONS

The Cullen windshield was examined February 14th, 2006 in Cleveland, Ohio. A digital
optical microscope was used to examine the damaged area and the repair features.
The repair displayed many of the problems that are typically seen in repaired
windshields. The repair is optically almost opaque, and shows signs of multiple crack
tip extensions which form the basis for future fracture failure as the resin degrades and
the repair is subject to UV light, heat and mechanical stress, as well as chemical or
physical degradation under normal driving conditions. It also appears that the interlayer
was exposed to the outside via crack surface.

Figure 1: Cullen Impact Damage: Note penetration to PVB inter-layer
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Figure 2: Wide View of Cullen Damaged Windxshiel : -moon cracktensions at the upper half
Note the muitiple forking crack tip e
above initial impact region.

E. ANALYSIS

E.1 Glass Windshield Design rised of two layers of
windshield is a comPosite structure comprised ose of

An automotive glass in the event ofglass with a layer of clear plastic interlayer bonded to both sides. The p Pin place desp1te their failure
the impohant features of a wellthis layer is to retain both glass sheets

ns is high strength, a highbreakage, such as in an auto accident. Among

manufactured windshield that meets OEM sPecificatio es of overall vehicle eurfacedegree of optical clarity, and durabilitfe over pefC course of the vehicle's use on the

road. Glass is increasingly used in 9 material to the vehicle engineers.

area and is conside ed the' gtical
w ndowto be

ineeringaesthetically pleasing and add an attractive

Customers also expe
look to their vehicle.

glass is a function of many variables, however the factors that degrade
in any brittle material have been known to material engineers si nce asStrength of

strength early
as 1916, when V.D. Frechette wrote:

3
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Processes of degradation take place at exposed surfaces, and it is for this

reason that the surfaces of homogeneous brittle materials are so vutnerable to

crack initiation. A discontinuity in the form of a notch, a groove, a micro-crack, or

simply an atomically weak site acts as a stress concentrator or "stress raiser,"

that is, it acts to concentrate applied stresses at its boundary and these

concentrated stresses can initiate failure.'

In the manufacturing of both flat glass and later in the process of manufacturing
laminated auto windshields, great care it taken to inspect the products multiple times
to detect the presence of any gross defects in the form of cracks, checks, impact
marks, abrasions, or other discontinuities that will act as stress concentrators and
eventually cause failure of the product under foreseeable tensile stress loads. When
these defects are detected, the windshield is determined to be unreasonably flawed
and it is rejected. There is no acceptable standard for repairing gross and
permanent surface damage to a windshield applied by any of the major windshield

manufacturing companies.

E.2 STATE FARM
Knew of the Problems with Windshield Repair

There are a wide variety of different techniques, tools, and materials used to repair
automotive windshields. STATE FARM undertook their own internal study and
invited major companies to demonstrate their techniques and discuss features and
capabilities. The purpose of the study was to investigate long crack repair.
However, during the course of the study, many concerns that apply equally to all

repairs became evident.

STATE FARM issued their own internal report on windshield repair on March 9,

1998. STATE FARM writes:

1) ANSI tests of repaired windshields have demonstrated that penetration

and spalling performance is similiar to new laminated glass; however;

standardized testing protocols do not exist for long term durability,

shrinkage, external contamination, and edge stresses.

2) Some
glass repair companies (several that visited the lab) are so

uncomfortable with the unknowns of long crack repairs that they won't do

edge crack repairs and some even limit the length of the crack that the

technicians can repair.
3) Repair processes, resins, basic technical knowledge, and final repair

quality was very inconsistent between the different glass repair

companies that we met with.
4) All of the inconsistencies recognized during the meetings created more

confusion over whether or not long crack repair provides a good long-

term solution.
5) One company out of the seven that visited the Lab made what I

would consider a decent cosmetically pleasing repair. Keep in mind

that all the repairs done on fresh cracks with no contaminants to

4
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complicate the repair process. These are by far the best repairs we

can expect to see in the actual marketplace.

6) Most of the resins that are in use by the glass repair companies are cured

by UV tight. This becomes an issue when and edge crack is repaired and

the molding can't be removed to cure the resin at the edge of the crack.

Only one company had a good answer to this, they use a two part

catalyzed resin that does not rely on a UV source to cure.

7) There have been numerous independent tests performed in a lab

environment, however this does not take into account real world

concerns for long term durability. (e.g. how will that repair look or

perform 1,2, or 4 years down the road?)

8) How well will an edge crack hold up if a windshield needs to be R&f'd for

a subsequent repair?2

STATE FARM goes on to conclude:

We should carefully consider if repairing long cracks to automotive
windshields is a viable repair option.Z

Based upon the materials reviewed, it is readily apparent that STATE FARM knew of
the numerous problems and the controversy over windshield repair, and yet
continued to attempt to convince their insured through LYNX (STATE FARM's third
party administrator, and a subsidiary of PPG Industries), to pursue the repair option.

In January, 1994 STATE FARM received a report from the National Glass
Association (NGA) Windshield Repair Subcommittee. The NGA is a well regarded
consortium of glass companies and Bob Bischoff, National Glass Manager for
STATE FARM, had previously attended their conferences. The report summary

states:

After conducting a number of tests at four separate facilities, the

subcommittee held a second meeting at NGA. Based on the test results

presented at this meeting, the technical subcommittee reached the following

conclusions:

A. Test results demonstrate that samples of broken and repaired glass

were not as strong as undamaged laminated glass.

B. Test results demonstrate that samples of broken and repaired annealed

glass were not as strong as undamaged annealed glass.

C. Test results demonstrate that moisture which penetrates a defect in a

laminated glass lite and reaches the interlayer can adversely affect the
glass/interlayer adhesion. This condition could result in excessive
fragments dislodging from the glass on the side opposite the impact. This

raises the concern that a motor vehicle's driver and/or passengers

could be subjected to excessive "flying" pieces of glass should an

P ^^^^ ^^^^^sk
I N C 0 P P 0 8 A T E O



impact occur on the exterior side of the windshield in the area of the

defect.
D. The test results noted in item C above also raise the concern about the

adverse effects that repair materials may have on a windshield's interlayer

when a defect extends through the glass to the interlayer. Included among

the effects to be considered are reductions in glass/interlayer adhesion and
in interlayer strength. The subcommittee did not perform any tests at this

time to evaluate this situation.
E. Test results demonstrate that samples of annealed glass coated with a

cured film of repair material were adversely affected by a 24 hour exposure
at room temperature to water and isopropnot. These results lead the

subcommittee to be concerned about the resistance of repair

materials to weather, cleaning solvents, and the windshield washing

fluids and the effect of long-term exposure. -

Based on the tests performed, the subcommittee notes the following:

1. The test data does not demonstrate that a repaired windshield would

be equivalent in performance to one that was undamaged.
2. For a windshield with a defect that extends to ihe interfayer, a potential

risk due to glass spalling exists to the vehicles occupants should the
area around the defect be impacted. Repair of the defect does not
eliminate the risk.
3. No tests were performed to study the visual acuity or the long-term
integrity of a repaired windshield. The decision to not investigate these two
areas was based on factors other than importance. The testing of these two

areas is recommended.
4. From the nature and extent of the tests conducted, the subcommittee

could not draw a direct correlation to the actual degree of safety performance

of a repaired windshield in a motor vehicle.3

STATE FARM knew of the serious concerns expressed in this report as early as
2004. In deposition Bob Bischoff, National Glass Manager for STATE FARM was

asked:

Q: Would you call excessive flying glass inside a vehicle a safety concern?

A: Definitely. 4

Ed Tingley, a technical consultant to the National Windshield Replacement
Replacement Association, wrote in a memo to.the Technology Manager of Visteon

Glass Systems:

1t has never been the intention of the NWRA to comply with ANSI Z26.1

(Safety Code forGlazing Materials for Motor Vehicles Operating on Land
Highways), nor do we believe that it applies to the repair industry.

a 6
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As the defining quality document used to ensure safe and proper glazing selections
by automotive glass rnanufacturing companies (such as PPG Industries), ANSI
Z26.1 is mandated by the U.S. government to guarantee safety of motor vehicle
occupants. By dealing with a subsidiary of PPG (LYNX) STATE FARM should have
known that they were failing to provide their insured with the level of safety and
protection mandated by the federal government.

Ultra-Bond, a manufacturer and supplier of windshield repair equipment and
materials, has consistently advocated windshield repair. In 1993, they
commissioned the United States Testing Company to perform testing that has since
been cited by the National Windshield Repair Association as evidence that, in some
case, repaired windshields are actually stronger than the original windshield in per-

loss condition.

This test relied upon impact and penetration testing according to ANSI Z26.1. For
the test, samples of unbroken and repaired glass were subjected to point impacts
from steel darts and balls. The specimens were also tested for flexural strength.

This test regime does not address many of the known problems with windshield
repair. It does not measure or report the degradation in optical properties of the
repaired glass. It does not address any issues of delamination due to possible
elemental exposure of the windshield interlayer. It does not address issues of
contamination of the cracks prior to repair. It does not study or measure the
longevity of a repair under UV light exposure, physical abrasion, or chemical attack
on the road. It does not measure the effects of thermal heating on the glass from
the vehicle heating system, which is one of the most common failure modes in a

repaired windshield.

Analysis of test results shows anomalies and raises questions about the test
methodology. The repaired glass marked 6" failed more easily with the repaired
crack in compression than in tension. This is difficult to explain since compression
tends to retard crack growth and glass always fails in tension. The assertion that
glass could.be made stronger by repair is not consistent with established material
science. The tests by United States Testing Company were performed on ideal
samples under controlled laboratory conditions, without any reflection of "real" field
conditions. STATE FARM expressed their belief that real field tests were not
available in their own internal study of windshield repair.
From a scientific viewpoint, the test cited as evidence of the "strength" of repaired
glass is too narrow and controlled to recreate the actual conditions a repaired
windshield is exposed to. It is without technical merit and should be discounted.

E.3 STATE FARM M1qisled Their insurPd About Problems with the Repairs

STATE FARM issued instructions to their third party administrator, LYNX, to actively
promote the practice of windshield repair over replacement. Copies of the LYNX

II
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"Leaders Guide" list the following objectives for customer service representatives

during their training:

. Describe a repair.

. Explain the difference between a repair and a replacement.

. List the benefits of a repair.

. Qualify windshield damage to determine if it is repairable under insurance

company guidelines.
• Describe key "selling techniques".
. Explain the importance of repair ratio to LYNX.
. Undersfand repair guidefines6

These selling techniques included script language that steers insured policy holders
away from choosing replacement, even in cases where the insured had a zero
deductible and were therefore entitled to full replacement at no cost. These selling
techniques did not mention any of the known problems with windshield repair.

One important issue that LYNX failed to discuss with customers was the length of
time from the original damage to the time of repair. This is one of the most important
issues because the bond strength of the repair resin is severely reduced over time
from contamination and reactions that take place over time as the damaged area is
exposed to various chemical agents, such as salt, present on motor highways. This
fact was acknowledged by STATE FARM in their training documents, but never

disclosed disclosed to their policy holders.

If a repair is caught early within days of the damage occurring, it has the best

chance
of being successfully repaired. The longer the damage goes unrepaired

the more chance it has of cracking further and becoming contaminated with dirt

and pollutants. Pollutants make it more difficult to repair successfully.7

In the deposition of Bob. Bischoff, he is asked:

Q: And^ou've been aware of this since you've held yourjob?

A: Yes.

Yet, in the deposition, Bischoff admits STATE FARM failed to inquire about the
length of time or inform the insured about concerns about repair when more than a

"few days" had elapsed.

Q: You don't tell your insureds about that in the script, do you?

A: No, we do not.9

STATE FARM also mentioned the environmental benefits of glass repair, claiming
that windshields cannot be recycled. Diubak Glass had recycled windshields,
including windshields from PPG Industries, since as early as 1994.
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STATE FARM knew that windshield repair was not sufficient to restore the strength,
aesthetic properties or optical clarity of a damaged windshield. They knew that there
were concerns about longevity of the repair. They knew that repaired windshields
did not meet federal standards. They knew that there were safety concerns for
laceration injuries due to delamination if the inner layer was penetrated by water.
They knew that the technique of repair would always leave a visible "blemish." None
of these concerns were disclosed to STATE FARM policy holders in the scripted

materials I reviewed.

G. FINDINGS

Within the bounds of reasonable scientific certainty, and subject to change if additional
information becomes available, it is my professional opinion that:

1. Examination of the Cullen windshield revealed that it was not restored to its original

condition.
2. Examination of the Cullen windshield revealed defects capable of initiating failure

under future conditions.
3. Examination of the Cullen windshield revealed defects capable of exposing people

to safety hazards.
LandNSlMotor Vehicles Operatng

standard

for Glazing Materials for
government

4. rSafetiy Code
windshields

Z26.1
Highways.

5. By misleading consumers towards the repair option and away from the replacement
option, STATE FARM deprived consumers of the protection afforded by the

government mandated Safety Code.
6. The senior management of STATE FARM knew of the problems with windshield

repair, and failed to inform their insured of the known hazards.
7. The windshield repair industry has acknowledged that windshield repair is not

capable of restoring the windshield to original condition. After repair there is still an
open and obvious defect in the windshield.

8. STATE FARM instructed their third party administrator, LYNX, to use a training and
customer support system that emphasized selling techniques in order to increase
the.percentage of windshield repairs. This system instructed the customer service
representative to discuss the benefits of repairs while failing to inform the customer

of the known problems and hazards.
9. As a result of their actions, STATE FARM misled their insured, and deprived them

of the right to restore the damaged glass to original, pre-loss condition. This
exposed the insured to a hazard due to reductions in strength, potential for
laceration, and loss of optical clarity. This deprived them of the full features and
protection of an original windshield.

iiabson Forensic
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN,
ET AL.,

Plaintiff(s),

vs.

STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY,

Defendant(s).

Case No.
CV-05-555183

DEPOSITION OF CRAIG CARMODY
Wednesday, January 24, 2007

Deposition of CRAIG CARMODY, a Witness

herein, called by the Defendant for

examination under the Ohio Rules of Civil

Procedure, taken before me, the undersigned,

Cheryl L. Richter, Registered Professional

Reporter and Notary Public in and for the State

of Ohio, at the offices of Baker & Hostetler,

1900 East 9th Street, Suite 3200, Cleveland, Ohio

44114, commencing at 9:24 a.m. the day and date

set forth.
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On Behalf of the Plaintiffs:
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Cleveland, OH 44132
216-289-7200

On Behalf of the Defendant:

Michael K. Farrell, Esq.
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Cleveland, OH 44114
216-861-7610

2

EXAMINATION INDEX

Craig Carmody

BY MR. FARRELL .. . . . . . . 6

EXHIBIT INDEX

Defendant's MARKED

A 16

B 61

73

99

105

113

115

118

119

120

120

202

209

210

219

226

239

270

C

D

E

F

G

H

I

J

K

L

M

N

0
P

Q

OBJECTION INDEX

BY MR. PALOMBO . . . . . . . 9
BY MR. PALOMBO . . . . . . . 11
BY MR. PALOMBO . . . . . . . 13
BY MR. PALOMBO . . . . . . . 14
BY MR. PALOMBO . . . . . . . 16
BY MR. PALOMBO . . . . . . . 16
BY MR. PALOMBO . . . . . . . 36
BY MR. PALOMBO . . . . . . . 64
BY MR. PALOMBO . . . . . . . 65
BY MR. PALOMBO . . . . . . . 68
BY MR. PALOMBO . . . . . . . 68
BY MR. PALOMBO . . . . . . . 69
BY MR. PALOMBO . . . . . . . 69
BY MR. PALOMBO . . . . . . . 69
BY MR. PALOMBO . . . . . . . 73
BY MR. PALOMBO . . . . . . . 79
BY MR. PALOMBO . . . . . . . 83
BY MR. PALOMBO . . . . . . . 85
BY MR. PALOMBO . . . . . . . 89
BY MR. PALOMBO . . . . . . . 91
BY MR. PALOMBO . . . . . . . 91
BY MR. PALOMBO . . . . . . . 94
BY MR. PALOMBO . . . . . . . 96
BY MR. PALOMBO . . . . . . . 102
BY MR. PALOMBO . . . . . . . 124
BY MR. PALOMBO . . . . . . . 127
BY MR. PALOMBO . . . . . . . 127

BY MR. PALOMBO . . . . . . . 128
BY MR. PALOMBO . . . . . . . 142
BY MR. PALOMBO . . . . . . . 148
BY MR. PALOMBO . . . . . . . 149
BY MR. PALOMBO . . . . . . . 449
BY MR. PALOMBO . . . . . . . 152
BY MR. PALOMBO . . . . . . . 154
BY MR. PALOMBO . . . . . . . 178
BY MR. PALOMBO . . . . . . . 183
BY MR. PALOMBO . . . . . . . 193
BY MR. PALOMBO . . . . . . . 196
BY MR. PALOMBO . . . . . . . 205
BY MR. PALOMBO . . . . . . . 208
BY MR. PALOMBO . . . . . . . 208
BY MR. PALOMBO . . . . . . . 211
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Q Okay.
A It's something I've been aware of since

college days.

Q Would scientific investigation involve

repeating things that people had told you?

A If those things were established scientific

fact independently verified.

Q And what is a scientific fact as opposed to

another kind of fact?

A A scientific fact would be a fact that was
based on principles of science.
Q Okay. Now, when you go about conducting a

scjentific analysis -- excuse me - a scientific

investigation or this fault tree analysis you

referred to earlier, how do you select or decide

upon the group of materials you'll look at or the

set of information you'll look at?

A You look at the data that's available, and

you attempt to find all data that you believe

would help you come to a conclusion.

Q Okay. Is objectivity a goal in a scientific

investigation?

A The goal in a scientific investigation is to

from it find the true answer.
Q Okay. And that would also be the same goal

in fault tree analysis, correct?
A Well, the goal in fault tree analysis is to

identify factors that could cause a failure.

Q Okay. But to do so, as you say, in a true

factual method, not with a predetermined outcome;

am I correct?

A Correct.
Q And given that goal of objectivity, you would

want, in doing a scientific investigation, as

much information from as many sources as

possible; am I correct?

A Yes.
Q Okay. And if there were debate or

disagreement about a subject or topic, you would

want to look at both sides of that information,

correct?

A Yes, as long as the information was

scientific.
Q Okay. And as a general matter, you would

focus on the current state of the science or the

current information rather than older

information, correct?

A Where available, yes.

Q Okay. When someone of your knowledge or

qualifications sets out to do a scientific
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investigation, whose responsibility should it be

to decide if they have enough information?

A Could you repeat that question?

Q I'll rephrase it.
As an engineer doing the scientific

investigation, you would want the most complete

information, as we already talked about, that you

could get your hands on, correct?

A Correct.
Q And as the engineer, you're the one who has

to make that determination, correct?

A Yes.
Q Okay. Now, is there any difference between

the term technical investigation and scientific

investigation?

A Not in my mind.
Q Okay. With regard to your personal

consulting work through Robson, how much of it

was litigation as opposed to consulting for the

insurance industry?
A I would say that the breakdown - I need to

clarify that I also did engineering work through

Robson Forensic. They have a division, Fournier

Robson & Associates, which does pure engineering

consulting. About 20 percent of my work was for

Fournier Robson, about 20 percent was insurance,

and the remainder would have been litigation.

Q So it would be 20/20/60?
A And those are rough estimates.

Q I understand. But that would be of the 50 or

so engagements you had through Robson?

A Yes.

Q 20 percent of those would be neither

litigation nor insurance?

A Correct.
Q They would be straight insurance -- excuse

me - engineering?

A Correct.
Q Of the times that you were retained in
litigation, how many times did you actually give
testimony in the form of either an affidavit, a
deposition or actual live trial testimony?

MR. PALOMBO: Objection;

form.
A Yeah. You're talking about reports?

Q I'm talking about swom testimony.

MR. PALOMBO: Well, you

said, "affidavits:" Are you

talking about reports?

Q Affidavits is sworn testimony.

35

36

Parise & Associates Court Reporters 216-241-5950



Cu.Ilen vs. State Farm, Depo.of Craig Carmody, 1-24-07

1

2

3

4

5

6

7

8
9
10

L 11

12
13

L 14

15
16
17
18

22

23

24

25

motor vehicle standards that Mr. Derian later

opined about in his report; is that correct?

A I felt that my opinions should stop at the

glass-related issues and how they affected the

structural integrity of the windshield itseif but

not how this relates to the overall vehicle.

Q And you felt that your opinions should be

limited to glass issues because that's the thing

that you're an expert in, correct?

A Correct.
Q Okay. And you are not in this case

purporting to be an expert on anything other than

glass engineering; am I correct?

MR. PALOMBO: Objection.

A I don't know what that means. I'm an expert

at glass and many factors that glass affects in

terms of product liability.

Q Okay.

(Defendant's Exhibit Carmody C

marked for identification.)

Q Mr. Carmody, Cheryl has handed you what we've

marked as Exhibit C, which is a copy of an

affidavit that you've submitted in this case?

A Yes.

Q That affidavit states that the findings and

opinions expressed in the report that was

attached to the affidavit are based upon your

investigation of this matter and your knowledge,

training and experience as a ceramic engineer.

Is that still true?

A Yes.

Q Okay. Can you define for me ceramic? What

is a ceramic?

A A ceramic is an inorganic solid which is

composed of one or more oxides which has been

fused at a temperature to produce a body. And a

ceramic could also be an unfired product that has

not yet been subjected to the thermal treatment

that will later densify it.

Q Could you repeat the last sentence that you

just said? I'm not sure I caught it.

A A ceramic is an inorganic material which is

comprised of oxides. And it is considered a

ceramic from the point at which it's formed. But

when I think of a ceramic product, I think of to

densify those oxides, to give it the final end

use properties.
Q And glass would be a ceramic?
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A Glass falls under the heading of ceramic, but

the ASTM definition of glass is it's an inorganic

solid - it's an inorganic material that has

cooled to a solid state without crystallizing.

Q What is the ASTM?
A American Society for Testing and Materials.

Q So am I correct that ASTM does not consider

glass a ceramic or that it does?
A I'm not sure of the answer to that question.

I would consider glass to be a subset of the

ceramic material groups.
Q Would the ceramic material groups include

resins?
A No.
Q What material group would resins fall into?

A Resins would be polymers, although there's a

distinct commonality between polymers and glass

in that they're both amorphous solids.
Q Do you consider yourself a polymer engineer?

A I'm not a polymer engineer, but I have a lot

of familiarity with polymers as they relate to

bonding with glass systems.

Q Do you consider yourself an expert in

polymers and resins?

A No.

Q Do you have any specialized training,

education or experience in fields other than

ceramic engineer?
A As a result of over 15 years working in heavy

industry, I have a bewildering amount of

experience in mechanical systems, conveyors,

combustion equipment, inspection systems, control

systems, that -- part of designing and building a

tumkey factory is understanding every element in

a manufacturing facility from the ground up. So

I have a lot of broad experience in

manufacturing.
Q Okay. Would you consider yourself to be an

expert in those fields you've just described?

A I don't work as an expert in those fields.

I've never been called. I would have to consider

the answer to that question if someone is to call

me. But I choose not to work in litigation in

those areas.
Q Do you consider yourself to be an expert in

any field outside of the manufacturing realm?

A Yes.
Q Okay. What field would that be?

A Fractology. Fractology is the study of how

things break and why.
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Q Leaving aside fractology for a moment, are

there any other fields outside of manufacturing

that you consider yourself to be an expert in?

A I believe that my peers would say that I'm an

intemationally known expert in combustion.

Q Anything else?

A Not that comes to mind.

Q Have you ever actually repaired a windshield?

A No.
Q Have you ever actually watched anyone repair

a windshield?

A Yes.
Q Where did you watch that occur?
A I had a friend who had her windshield

repaired about five years ago.

Q Okay. Did that occur in Missouri?

A Yes. -

Q Did you watch that process closely?

A Not with a technical eye but with a

professional curiosity I was observing.

Q Okay. How was it that you came to be with

your friend at the glass shop?

A I just happened to be along for the ride.

Q And did you ever tell him - he or she they

shouldn't have that repair done?

1 A At the time, I remember discussing the fact

that the windshield was damaged, and I was

curious from my professional perspective how they

would go about repairing the windshield. I

really hadn't thought about it up to that point.

And I expressed at the time that I felt that that

repair would not be permanent.

Q Okay. And did yourfriend - I take it since

the repair was done, your friend disregarded or

wasn't concemed about that?

A I don't know what they were thinking.

Q Okay. Does this person have a name?

A Yes.
Q I'm tired of referring to him or --

A Jerilynn.
Q Did Mr. Lynn say anything when you told him

you didn't think it would be permanent?

A First name Jerilynn.

Q Did Jerilynn say anything?

A I don't think it seemed important to her at

the time.
Q And beyond making the comment you told me,

did you go any further in attempting to talk her

out of this?
A Not at the time.
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Q So I take it that you thought that whether or

not she had that done was a decision that she

should make, since it was her car?

A Yes. I remember that I was very displeased

with the aesthetics of the repair. It looked

terdble.

Q Did Jerilynn share your displeasure?
A I think at the time, from her perspective,

she was glad not to have to pay her deductible.

Q Did you think that was a foolish decision on

her part?
MR. PALOMBO: Objection.

A I thought that repairing a windshield like

that was not going to make that windshield an

original windshield. If you call that foolish, I

don't know that I would have called it foolish.

Q Okay. And you expressed that opinion and she

went ahead and had the repair done anyway,

correct?

A Yes.

Q How long ago was this?
A I believe it would have been -- I don't
remember the exact year. It's been several years

ago. It was prior to this case.

Q Okay. Are you still in touch with Jerilynn?

A Yes.
Q Okay. Does she still have that windshield?

A I think she has a different vehicle now.

Q. Okay. Did you and she ever discuss the

repair again after it was done?

A No. It didn't come up.
Q Okay. To your knowledge, did anything happen

to it? Did it fail? Did she ever express any

displeasure about it?
A I wasn't paying attention. I don't know.

Q How long elapsed between the repair and her

no longer having that vehicle?
A I just know she's driving a different vehicle

now. I'm not sure when she got rid of it.

Q Does Jerilynn have a last name, and what it?

A Cibulka.

Q Can you spell that?

A C-i-b-u-l=k-a.

Q Does Ms. Cibulka live in Missouri?

A Yes.

Q Where at?

A Pacific.
Q Do you know who her insurance company was?

A No.
Q Other than the repair we just talked about,
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have you ever watched a repair being done?

A No.

Q Have you had any substantive discussions with

anybody who has done repairs or who does them for

a living?

A No.

Q Other than what you've already told me about

Jerilynn's windshield and your examination of

Mr. Cullen's windshield, which we'll talk about

in a moment, have you ever inspected any other

windshield that's been repaired?

A Yes.

Q And how did that come about?

A As a result of this case, I've begun

observing repairs anywhere that I can see them
evident.

Q Okay. And by observing, am I correct that if

in the course of your normal life you happen to

notice that a windshield has been repaired or

learned that it's been repaired, you stop and

take a look at it? Is that fair?

A Yes. I went out and inspected several •

vehicles in the Robson parking lot that had been

repaired.

Q Is that the extent of what we're talking

about here, the ones you looked at in the Robson

parking lot?

A No. I've looked at other windshields in open

]ots.

Q How many other windshields do you believe

you've looked at in this manner?

A In the range of 15 to 20.

Q Okay. And did you examine any of these

windshields beyond looking at them visually,

where they were sitting?

A I should mention that at the inspection, I

also did inspect microscopically a second damaged

windshield on.the day of the Cullen inspection,

Q We'll get to that in a moment. I appreciate

your candor.

But getting back to this observing in the

course of your daily life, beyond looking at them

sort of in passing, did you take pictures of any

of them, make notes about any of them, try to

find out who owned any of those vehicles?

A No. I just verified that in every case, I

saw the same tendencies toward the windshields

being repaired that was in a manner not restored

to its original condition.

Q Do you know the names of these owners or
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lessors of any of these vehicles?

A No.

Q And I take it you wouldn't know if any of

these people are insured or have ever been

insured by State Farm?

A That would be correct.

Q Okay. Beyond what you've already told me,

can you tell me anything specific about what you

observed as to any one of these windshields?

MR. PALOMBO: Other than

the ones he specifically

inspected?

MR. FARRELL: Tnist me.

We'll get to talk about the

inspection.

MR. PALOMBO: I just want

to make sure he's clear.

A I lost you somewhere there.

Q You've testified that what I will call in the

course of your normal life, you've stopped and

looked at 15 to 20 windshields that you didn't

inspect as part of this case; Is that correct?

A Correct.

Q Okay. You already testified that you

observed that they all had the qualities -- I

assume the qualities you referred to in your

report?

A Yes.

Q My question was, beyond making that

observation, can you tell me anything specific

about any one of those windshields? .

A You want me to just pick one and discuss it?

I mean, I can recall various ones in my mind and

what they looked like. They come in a variety of

different break patterns, and all of them shared

in common the characteristic that they had been

filled with a polymer material that showed a

discontinuity in the glass structure. I can

remember one that was particularly hideous and

looked to me like a real candidate for breakage

Just in situ just because of the quality of the

repair.

Q Let me ask you this: I take it you don't

know who performed any of the repairs on these

vehicles; am I correct?

A Correct, other than the ones in this case.

Q The two we're going to talk about. Can you

remember the make or model of any of the cars?

A No.

Q Okay. Can you remember the date that you
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Q And that wasn't something you wanted to

happen to your vehicle, correct?

A Correct.
Q Was there anything else that you observed or

that you and the installer discussed?

A No.
Q Was that the only replacement of a windshield

that you've actually witnessed?

A Yes.
Q In the course of doing your work for this

case, did you -- strike that.
Does your training or ezperience as a ceramic

engineer or in manufacturing give you any

specialized knowledge or expertise in contract

law?

A No.
Q How about in contract interpretation?

A No.
Q Does your experience as a ceramic engineer or

in manufacturing give you any particular

expertise in interpreting insurance policies?

A No.
Q Do you have any particular expertise in

determining what a person does or doesn't

understand following a conversation?
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MR. PALOMBO: Olijection.

A I don't know how to answer that question.

Q We talked earlier at some length about the

things you have specialized knowledge or

expertise in, ceramics, manufacturing, the things

you talked about. Does any of that experience

give you any special ability to determine what

somebody understands after a conversation?

A I think only the individual would understand

what they understand from a conversation.

Perhaps a psychologist could comment on why they

think why they do.
Q So if we want to understand what somebody

understands after they were told something, we'd

have to ask each of those people, correct?

A Yes.
Q Does any of your education, training or

experience give you any particular expertise in

assessing what the car buying public wants or

expects?
A I don't think so.
Q Okay. Does any of your specialized training

or experience give you any special ability to

read documents that are provided to you?

A Reading documents is a fundamental part of my
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professional life.
Q With regard to nontechnical or non-scientific

documents, does your training as a ceramic

engineer enable you to read non-scientific

documents better than anyone else?

A Better than anyone-else?

Q it's a poorly-phrased question, sure.
Your specialized training is in ceramic

engineering, and you have experience In

manufacturing, correct?

A Yes.
Q If I were to give you a document that didn't

touch on either of those fields, would you be any

better able to determine what it means than

anybody else? /'^
A I would be able to read it for its content I

and comment on what it said.
Q Okay. Does any of your specialized

education, training or expedence allow you to
make an assessment as to what people do or don't

want when they make an insurance claim?

A I'll answer that like I did the other

question. I don't know what goes on in other

people's heads. -- ^^
Q Okay. One of the statements in your
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I affidavit, Mr. Carmody, is that the opinions

2 you've expressed in this case are made to a
3 reasonable degree of professional certainty. Can

4 you tell me what that phrase means?

5 A I think reasonable certainty might be

6 explained slightly different by different

7 experts. To me what that means is that my

8 opinion is very solid and very certain based on

9 the evidence and the facts that I've been

10 presented with to date in the case.
11 Q Okay. And if there was evidence that wasn't

12 presented to you or which you were unaware of,

13 that would affect or could affect the validity of

14 your opinions, correct, or the solidness of your

15 opinions?
16 A I would have to review those facts in order

17 to make a conclusion.
18 Q in your mind, is there any difference between

19 a reasonable degree of professional certainty and

20 a scientific certainty?
21 MR. PALOMBO: I'll object.

22 If he can answer the question --

23 A I'm going to let you rephrase that.

24 Q Okay. At various points either in your

25 report or in your affidavit, you've used the

5
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terms reasonable degree of professional

certainty, scientific certainty. Certainly those

two terms. Is there any difference in those two

terms in your mind?

A For me, they would be relatively synonymous,

because I use science as part of my profession.

Q What about the term technical certainty?

Would that also be synonymous in your mind or

not?

A Yes.

Q Are you familiar with an organization known

as the National Glass Association?

A Yes.

Q Are you a member of that?

A No.

Q Your report refers to that as one of the more

respected organizations in the field. Do you

stand by that?

A Yes.
Q Would it be fair to describe NGA as one of

the leading if not the leading organization?

A In what the,v do.

Q Are you familiar with or subscribe to any

publications either sponsored by or published by

NGA?

A I don't subscribe, but I have read -- I don't

remember the name of it. It might be Glass

Industry, Glass Magazine, it might be.

Q Do you consider that publication or those

publications to be reputable?

A Yeah. It's something you'll find in almost

every flat glass plant in America in the lobby.

Q Have you ever read or subscribed to Auto

Glass magazine?

A I've read it.

Q Would you describe it in the same way we just

described Glass Industry, as an often referred to

source or periodical in the field?

A Yes.

Q Do you subscribe to any other what I would

call professional publications?

A I don't personally. I have access to them.

Q Does Robson subscribe to any of those?

A Not to the best of my knowledge.

Q I take it then you have access to them

through your work?

A Yes.

Q Does Glass Strand subscribe to any, and if

so, what are they?
A I don't think Glass Strand subscribes to any
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of those jourrials at this point.

Q How is it then that you have access to them?

A Travels, consulting trips, lobbies of glass

plants.
Q It's not an ongoing access?

A Right.

(Defendant's Exhibit Carmody D

marked for identification.)

Q For the record, Mr. Carmody, I've just handed

you what we've marked as Exhibit D, which is a

copy of the report you've submitted in this

case. My first question is, have any of your

opinions changed since the date of your report?

A No.
Q Have you been asked to supplement, add to or

clarify those opinions?

A No.
Q Do you anticipate doing any of those things?

A This is an ongoing matter, so it's very

possible that I could be presented with more

discovery, and, therefore -
Q You haven't been presented with anything more

or asked to do anything more?

A That's correct.
(Brief recess taken.)

Q Page 1 of your report, which is actually the

second page I've handed you, you've listed the

materials for your review. Am I correct this is

what you meant, these were provided to you but

you didn't necessarily rely on all of them?

A Yes, they were provided to me.

Q And does this list include everything that

you either reviewed or relied upon in reaching

your conclusions?

A I believe so.
Q And who determined what materials you

received?
A I was sent materials that were provided in

discovery by Mr. Bashein.
Q Okay. Did you ask him initially for a list

of things you thought you needed or did he make

that decision in the first instance?

A I talked a little bit about the things that I

thought were important in order for me to analyze

the case.
Q Okay. And do you recall anything more than

that about that conversation?

A No.
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Q Did all of these things, the 13 items listed

on page 1, come in a single packet?

A No. I believe that there were two or three
shipments of packets.
Q Let me ask you this: Are they listed in the

chronological order in which you received them?

A No, I don't believe so.

Q Is there any way you could recreate for us

when you received what?

A I would doubt it because I was at the time

shuttling back and forth between two offices, and

these things were sent to either one of the two

offlces; so I just accumulated them.

Q Did you feel that you needed any additional

information beyond what is listed here to issue

your opinions?

A Just some of the research that I did.

Q Okay. And which you did not retain, correct?

A Correct.

Q Did you ever ask for anything -- strike

that.
Did you only have one conversation with

Mr. Bashein about what he should send you?

A Yes. And then there was a packet of

information -- a lot of the State Farm things

that came forth that I didn't ask for, they came.

Q Okay. So is it fair to say that you had one

conversation in which you identified the things

that you thought you might need, and that

thereafter, things would arrive in the mail

apparently based on Mr. Bashein's decision that

you should look at them?

MR. PALOMBO: Objection.

A Yes.
Q If you were to look at Items 1 through 13,

can you tell me which ones were a result of your

initial conversation and which ones were just

later simply sent to you or could you not do

that?

A I can recall that he had requested that I

read all the depositions. I could probably say

the legal things, interrogatories, production of

u'ocuments, those are thirgs attomeys always send

me, and I read them.

Q Whether you ask for them or not?

A I don't always understand them.

Q Do you recall in this case whether you asked

for those or those were just sent to you?

A I believe they were sent with some other

information that I had asked for.
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Q Is there anything else that you can

specifically tell me whether you asked for it or

it was just sent?

A No.
Q Is it your recollection that when Mr. Bashein

sent you things, there was generally a cover

letterwith it?
A I can't remember -- I remember there were a

couple cover letters. I'm not sure if they all

had cover lefters. I think I may have been faxed

some things at one point, too.

Q Can you go down this list and -- well, strike

that.
I'd like to go down this list and I'd like

you to tell me whether you read the document in

its entirety or just glanced at it, and what

level of review did you give it. Do you

understand my question?
A I do. And I can save you some time by

telling you I always read everything in its

entirety.
Q Okay. Now, based on looking at this list, am

I correct that at the time you issued your

report, you had not read Mr. Cullen's deposition;

is that correct?

A Mr. Cullen?

Q Yes.
A At the time that I issued the report, I had

not --
Q It's not listed, so I take it you hadn't read

it; is that correct?
A I believe I did read it, sir. I think I may

have omitted that in the report.
Q Okay. Beyond reading his deposition, have

you ever spoken to him?

A No.
Q Was he not present when you inspected his

car?

A He was not present.

Q Did you ever read the deposition of

Peter Cole?

A Yes.

Q That's not listed either, if I'm correct?
A Okay.
Q Is it possible that you read Mr. Cullen and

Mr. Cole's depositions after you prepared your

report?
A No. I know I read them both prior.

Q Okay.

A Prior to preparing my report.
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A That probably should be plural. It should be

windshields. That was meant to just cover sort

of this general fact-finding investigation

portion.of my investigation where I was looking

at windshields of various types.

Q So during the month of July, you charged

Mr. Bashein two and a half hours of Gme for what

you described as looking at windshields in

parking lots, correct?

A Yeah. We discussed that, and we just sort of

lumped it all together in that category.

Q Was that something he had asked you to do or

that you just took upon yourself?

A It was something I took upon myself and he

agreed to.
Q With regard to the entries that are grouped

under "Review Case Documents," am I correct that

you couldn't tell me which documents on which

days?

A You're correct.

Q Okay. Evidence we already talked about and

analysis you already described for me, correct?

A Yes.
Q Do you know what the second page of this

document would have been? It says, "Page 1 of

117
A I believe that he told me when I was retained

that ultimately a report would be generated. And

what I will typically do is early on in the

process, as I begin to get materials, I'll begin

outlining my report and laying it out. So it was

from the beginning the understanding was the

report would be the product of my investigation.

Q At what point did Mr. Bashein actually

contact you and say I need your report by a

specific date? When did that first occur?

A I believe he contacted me with a sense of

urgency sometime in November, perhaps. Not too

long before that report that you see signed was

issued.
Q And by "not too long," would you mean less

than two weeks or two weeks?
A I would say looking at the report date, that

it was probably about two weeks prior to that.

(Defendant's Exhibit Carmody I

marked for identification.)

Q My only question about Exhibit I is simply to

ask you to confirm that that's an invoice sent by

Robson for work that you did?

A No. Probably --1 do not know.

Q Okay.

(Defendant's Exhibit Carmody H

marked for identification.)

Q Mr. Carmody, Exhibit H is another copy of an

invoice. This one is dated August 30th. There's

an entry for August 18th, 2006 that reads,

"Analyze testing protocols for windshield

strength and cqmpare test results." Do you

recall what that specifically refers to?

A Yes. I was looking at the NGA report versus

the one by the United States Testing Laboratory

and evaluating the results of those two reports

and the test methods used.

Q And that took an hour, correct?

A Yes.
Q And am I correct that the entries grouped

under "Report" are time you actually spent

writing your report?
A Yes. Early drafts, I think.

Q When were you first asked to prepare a

report?
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A Yes.

(Defendant's Exhibit Carrnody J

marked for identification.)

Q I would have the same question as to

Exhibit J.

A Yes.

Q Okay.

(Defendant's Exhibit Carmody K

marked for identification.)

Q Mr. Carmody, Carmody Deposition Exhibit K is

the November 13th, 2006 invoice from Robson?

A Right.

0 There's an entry for Mr. Ehrlich's time

entitled, "File review." Do you believe that

that covers the peer review that we discussed

earfier that you said he did?

A I think so.
Q Okay. Do you have any reason to believe that

he actually spent more time than that on the

matter?
A You would have to ask Harry.
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Q Okay. And is the quarter of an hour

immediately under that that you billed to peer

review, would that be discussing his changes with

him?

A I think so. I've never seen this invoice

prior to this, so -

Q Okay. Do you recall any other peer review

activities that this could apply to that we

haven't talked about today?

A No.
Q Now, you have fime entries -- this entire

invoice pertains to time entries beginning

November 6th.

A The dates don't make sense. I will try the

best to answer your questions, but this was a

document that was generated in Lancaster, and I

believe probably the Lancaster people are

probably going to know the answers to some of

these questions.

Q But you don't recall that you actually

reviewed the Bischoff deposition after reviewing

the report?

A No. I definitely reviewed the Bischoff

11
12
13

deposition last summer. So there's something not

right with this date.

Q If you look at the invoice, the time entries

themselves have dates. Do you recall that you

reviewed Mr. BischofPs deposition on

November 2nd?

A No.

Q Do you believe you reviewed the memorandum

against summary judgment on November 7th?

A No.
Q Am I correct, based on what you've already

told me, that these dates do not make any sense

in comparison to your memory?

A Yes, that is correct.

Q Am I also correct that there are no other

records from which we could recreate when you

actually did any of these tasks?

A Other than my memory, which I would have to

jog to go back and recall.

Q And you can't do that, as you sit here today?

A No.

Q Am I correct that the opinions you've

expressed in your report are your opinions and

yours alone?
A Unless I cited someone else in the report.

Q Okay. And with the exception of what we've

discussed with Mr. Ehdich, nobody helped you in
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doing research or anything else involved in this

report?

A No.
MR. FARRELL: Off the

record.
(Discussion off the record.)

Q Mr. Carmody, you titled your report an

"Engineer's Report." Does that mean anything

beyond that it's your report and you're an

engineer?

A No.
Q There's no special meaning to that term?

A No.

Q Okay. And you refer in the title of the

report to the Cullen windshield repair

investigation. Based on reading your report, am

I correct that your investigation entailed

reading the materials you've identified and

examining Mr. Cullen's windshield?

A Yes.

Q Okay. Am I also then correct that you didn't

in this case do a fault tree analysis?

A No. I -- that was the technique that I used

in order to identify all the specific variables

that could lead up to a failed windshield, which

was the topic of the investigation.

Q Okay. When you say, "a failed windshield,"

what do you mean by'Yailed"?

A A windshield that would ultimately - the

crack would propagate in a manner that would

cause it to be destroyed.
Q So your use of the term failure means the

windshield is actually destroyed?

A Well--
MR. PALOMBO: Objection. I

don't think that's what he means.

MR. FARRELL: That's why I

asked.

A In the case of the Cullen matter, the failure

was simply a windshield which they use the term

repair. The technique that they used in order to

address the damage to the windshield did not

restore it to its original condition, and I would

consider that a failure.

Q You examined Mr. Cullen's windshield with a

microscope, correct?

A Yes.
Q Beyond that, did you do any physical or

chemical tests on his windshield or on the repair

to the windshield?
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A I wouldn't have been able to. Those would

have been -- not catastrophic. They would have

been destructive tests. And I was instructed not

to do any destructive testing because of the fear

of spallation or other issues.

Q Not all the tests that could be done would be

destructive; is that correct?

A Potentially some tests could be conducted

that would not be destructive but they would

invblve the removal of the windshield from the

vehicle, which could be Interpreted to be

destructive.

Q Getting back to my question, looking at It

with a microscope, you did no testing?

A That's correct. The microscope was the test,

non-destructive test.

Q Was it a test or observation technique?

A No. I would consider it a test.

Q Did you rely on any of Mr. Derian's

conclusions in reaching any of your conclusions?

A No.
Q Turning to the third page, which is actualiy

page 1, there's a paragraph entitled,

"Introduction." Am I correct, Mr. Carmody, that

nothing in tti'at paragraph involves ceramic

engineering or manufacturing?

A No. That's just the introduction. It states

the background of the investigation.

Q Okay. What did you base your observations in

your report about what the insurance policy means

or requires? What did you base your opinions on?

A I based that on - I'm sorry. Please repeat

the question.
Q Sure. In your report, you make various

statements about what the insurance policy

requires or what it means; is that correct?

A Could you specifically tell me which section

of the report that you're referring to?

Q Okay. I'll withdraw the question for the

moment.

If you were incorrect about what the

insurance policy meant or required, would that

change any of your opinions or would I have to

ask you a specific question?

A You would have to ask me which opinion are

you referring to.
Q In paragraph 1, you make the statement that

it was recommended as a candidate for a repair.

Were you using the word "recommended" in its

normal sense, its normal English meaning?
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A Yes.
0 And that means it was a recommendation that

Mr. Cullen was free to accept or reject, correct?

A I'm sorry. Please repeat again.

Q Okay. When you stated that it was
recommended as a candidate for repair, that means

Mr. Cullen had the choice to accept or decline

that recommendation; is that correct?
MR. PALOMBO: Object to the

question.

A As I stated earlier, what Mr. Cullen thinks
I'm not qualified to comment on.
Q Okay. And that would be true of anyone else

who was presented with the question of whether to

repair or replace a windshield, correct?
MR. PALOMBO: Objection.

A The decisions that the people would make

based on recommendations would be their own

decisions based on the information they were

presented by the insurance company.

Q Okay. Now, the following paragraph begins

with t he clause, "The purpose of this

investigation;" and then you list three things.

My first question is, who came up with those

three questions or purposes that you've
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identified?
A Those are typically the way that I will go

about a products liability investigation. I'll

look at -- how to answer this -- the short answer

is Craig Bashein asked me to perform the

investigation along those guidelines.

Q So Mr. Bashein asked you to look at those

three questions that are outlined in that

paragraph; am I correct?
A Along with any other matters that might arise

during the course of my investigation.

Q And to your knowledge, are any of those

questions or standards based upon any actual

language in the insurance policy?

MR. PALOMBO: Objection.

A I don't know.
Q The first issue you've identified is, quote,

"to determine if the subject repair restored

Cullen's windshield to its original condition."

What do you mean by "original condition"?

A I mean the condition that the windshield was

in prior to the damage that occurred to it.
ld be the chipis case wouQ And the damage in th

in the lower left portion, correct?

251 A Yes,right. I
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Q And you don't know whether or not that term

actually appears in the insurance policy?

A I don't know.

MR. PALOMBO: What term are

you talking about?

MR. FARRELL: The term

original condition.

MR. PALOMBO: Okay. I just

wanted to make sure.

Q Did you do anything to find out what the

condition of Mr. Cullen's windshield was

immediately before the chip occurred?

A There would have been no way I could have

determined that.

Q Okay. Why would there be no way you could

determine that?

A I'm certain that Mr. Cullen nor anyone else

was documenting the condition of that windshield

prior to them noticing the damage.

Q Based on your experience, would you be able
to, by looking at a vehicle, be able to determine

if the windshield had been replaced previously?

A I would not have that skill.
Q Okay. Did you make any inquiry to find out

whether Mr. Cullen's windshield had been impacted

by any objects prior to this?

A Prior to the damage event?

Q Prior to the chip in question.

A I examined the windshield and did not note

any significant defects at the time of my

inspection on an open lot.

0 Okay. Now, with regard to windshield glass,

is it possible for windshield glass to be

stressed but not - or damaged without that

damage or stress being visible to the naked eye?

A Glass begins to degrade from the moment it

leaves the factory. But its important to

distinguish - the theoretic strength of glass is

enormously high. As engineers, it's easy to get

excited about materials. But like all matedals,

it begins to degrade the minute you touch it.

However, those degradations from very minor

to very small, minor events, do not determine its

engineering range, which is 4 to 5,000 PSI. So

you have to qualify from a technical perspective

what you mean.

Anything on a microscopic level is not going

to be utterly pristine and per#ect. But these

significant damage events, like the impact to

Cullen's windshield, these are the things that
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degrade it below the engineering range.

Q Let me ask you this question: It is possible

to damage glass by twisting or breaking it -

excuse me -- by twisting or bending it?

A If you twist or bend glass to the degree --

you can initiate a fracture event.

Q Can you damage it to the point where a

fracture event - by twisting or bending it, can

you twist it or bend it to the point where it's

more likely but doesn't occur?

A Any time you apply stress to a brittle
material, you begiri to propagate defects. And
those defects may not immediately result in a

catastrophic failure.
Q As an example, if when the installers were

installing your replacement windshield the two

technicians had bent it, that could have caused a

degradation that no one could see until it

actually resulted in a crack or something; is

that correct?
A It might propagate small edge cracks or other

defects. But as soon as those stresses were

removed, the cracks would not advance until other

stresses were advanced into the glass.
Q I understand edge cracks. Could twisting a

1 windshield lead to a defect that could propagate

2 failure but that doesn't initially manifest

3 itself in a visible crack?

4 A Twisting would not create a defect. It would

5 cause a twisting defect to propagate.

6 Q Okay. Can cars be manufactured with twisting

7 defects?
8 A Yes, but not ones that degrade their strength

9 below that range. A company would reject a

10 windshield that would be significantly flawed.

11 Q And by "significantly flawed," what do you

12 mean? Visibly flawed?

13 A Flawed to the degree that the strength would

14 be degraded below that engineering range of 4 to

15 5,000 PSI where things could break under normal,

16 foreseeable conditions of use.

17 0 And do the windshield manufacturers expose or

18 subject each windshield to stresses like that

19 before they're shipped?

20 A No. Those stresses would be stresses that

21 the windshield would see after it was used. I'm

22 sure - could you please repeat the question?

23 Q Yes. You mentioned testing that there

24 wouldn't be any invisible defects in a

25i manufactured windshield that would degrade it if
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Q Right. And in determining whether the right

conditions have or will occur, under the category

of the nature of the stress, that's the forces to

which the windshield is exposed, correct?

A Yes.
Q So that would range everywhere from gravity;
to a full frontal impact, correct?

A Sure That's the range of forces in the.

physical world.

Q And whether or not that stress is sufficient

to lead to an actual failure will depend on, I

think you said the next factor was the nature of

the defect?

A Correct.
Q By "nature of the defect," do you mean the

size of the chip or the damage?

A As well as its geometry.

Q Okay. By "geometry," do you mean the shape?

A The shape and the characteristics of the

crack front that's expanding from the defect.

Q What are the possible characteristics of the

crack front?

A I don't want to give you an entire four-hour

lecture in fractology, but you have, from any

impact or damage, you will have one or more crack

extensions. And these are points at which you've

now broken the molecule of the windshield. It is

a continuous molecule. Those crack fronts will

want to continue advancing under stress

conditions propagating according to the stresses

that are applied. -

Q Okay. And whether or how much that happens

depends on the nature of the size and the

geometry of the initial chip or crack, correct?

A Correct.

Q Okay. How does location affect whether or

not a fail will actually occur?

A Location is important in - where you compare

where the stresses are applied so you can analyze

the stress gradient at that point.

Q Ahd the material factor would simply be what

it is you're talking about?

A Correct.
Q In this case, laminated windshield glass?
A Correct.
Q So all those things we just talked about I

would have to know before you could say that or

when a windshield would actually fail?

A If I had to predict it, yes, it would be a

sophisticated model.

!
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Q Okay. And am I also correct that unless and

until the proper combination of those factors

actually occurs, there may never be a failure?

A Is this related to a repair or unrepaired
defect?
Q Let's start with an unrepaired defect.

A Okay. Either one will eventually fail. Ifs

a question of time and the stress that's applied.

Q But there is no way for you to predict or

testify within a scientific or professional

certainty when that would occur for Mr. Cullen's

windshield or any other windshield; am I correct?

A I'd have to know the future. I'd have to

know what was going to happen.

Q Okay. And it could - when you say,

"eventually;' you mean eventually, correct, not

necessarily within 5 years, not necessarily

within 10 years; is that correct?

A I can't say chronologically when.

Q Can you say with certainty, scientific

certainty that the four factors you identified,

that the proper combination uvill ever actually

occur to lead to a failure?

A Again, I don't know, the future. The

circumstances are common certainly in an

automobile's application.
Q Common but not certain? Would that be fair?

A Yes.
Q Okay. If I were to ask you -- strike that.

With regard to a repaired defect, and let's

say a chip, does any of the explanation you just

gave me about the four factors change?

A Can you read them back to me, please.

Q Sure. The nature of the stress, the nature

of the defect, the location of the defect, and

the material.

A Yes.
Q Okay. With regard to a - we'll use a chip

again -- a chip that has been repaired, in order

for a failure to later occur, you still need the

right combination of those four factors, as you

testified earlier, correct?

A Yes.

Q And it's your opinion that it is a certainty

that those four factors will occur in the right

combination some day, eventually, but you can't

testify with scientific certainty that that will

be within 5 years, 10 years or at any specific

point in time, correct?

A Correct.
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Q Okay. And in order to make that prediction

or make that statement with scientific certainty,

that a failure is going to occur, you would need

to be able to predict the future as to at least

three of those factors, correct, because you'd

know the material?

MR. PALOMBO: To predict

when it's going to occur, not if

it's going to occur?

A Are we talking about if or when?

Q Let's start with if. It's your testimony

that it's a certainty that at some point in time,

those four factors will combine in a way that

leads to a failure?

A Yes.

QCan you testify with certainty that that will

occur while the car is still being used?

A I don't know how long the car will be in use.

Q So the answer is no, you can't testify to

that with a reasonable degree of scientific

certainty?

A Correct.

0 Can you testify with a reasonable degree of

scientific certainty that a failure wili occur

during any specific period of time, one year, two

1
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years, three years, any specific period of time?

MR. PALOMBO: Objection;

asked and answered about four

different times.

Q Your counsel, or plaintiffs' counsel, has

objected. Am Icorrect that the answer tc that
question would be no, that you can't make that

statement to a reasonable degree of scientific

certainty?
A Correct.
Q Now, the defects we've been talking about,

those are, in the first instance, caused by the

chip?

A Yes.

Q And the changes in the composition and the

performance of glass that you've alluded to and

discussed earlier today and in your report, those

happened because of the chip, correct?

A I'm sorry. Can you please rephrase that?

Q Sure. When a rock hits a windshield, that

creates a defect, correct, if there's a chip?

A Yes.

Q Okay. That defect has been created and

exists whether or not that windshield is

repaired, correct?
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A Yes. It's a permanent defect.

Q Okay.
MR. FARRELL: Why don't we

take a break.
(Luncheon recess taken.)

AFTERNOON SESSION

(1:09 p.m.)

MR. FARRELL: We're back on

the record after our lunch break.

BY MR. FARRELL:

Q Mr. Carmody, I assume you understand we're

still under oath.

A Yes.
Q Is there any of your testimony from this

morning that you wish to retract or change?

A No.
Q Before we broke for lunch, we were discussing

failure of a windshield. How do you define the

term or the word 'Yailure" in this context?

MR. PALOMBO: In the

context of this case?

Q In the context you've been using it.

A Failure is - failure begins to occur - it's

a process. The first step in failure is the

initiation of the defect in the windshield.

Q Okay. Then what's the next step?

A Failure will progress as the drack propagates

throughout the windshield until it reaches a

point where the windshield is destroyed.

Q Okay. So as you use the term failure is
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that you recall?

A The length of the crack.

Q Mr. Cullen's windshield was not initially

cracked; am I correct? It was chipped?

A Technically, the definition of crack or chip,

there are many cracks in a chip, so to me,

they're interchangeable. They're both gross

defects that are capable of initiating failure.

Q Are you aware of any other organizations that

approve of or sanction the repair of windshields?

MR. PALOMBO: You mean

professional organizations?
MR. FARRELL: Yes.

A Yes. It's my understanding that there are a

number of companies which have gotten into the

repair business who also manufacture

windshields. But sanctioning a defect does not

make the defect go away.

Q And those entities or companies have also

established criteria to identify those situations

they believe would be appropriate or

inappropriate for repair; is that correct?

A I have not evaluated their criteria.

Q Okay. Now, as you understood the Lynx script

that you read, you would have to look at a lot of
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Q And true or false, to know whether a given

chip would be eligible or ineligible for a repair

under the script, you'd have to look at a lot of

different factors, including location of the

chip, correct?

A Yes. The critical viewing area was one of

the intemal criteria that State Farm used in

recommending repair.

Q And one of the other criteria was size,

correct, of the damage?

A Right.

Q Looking back at your report, page 2, the

second sentence in Section C, you make a

reference to the repair industry. What repair

industry are you referring to?

A I'm referring to the windshield repair

industry.
Q Are you referring to any specific statement

by any specific company?

A Yes.

Q And what would that be?

A There is a letter in the -- a Bates stamped

letter written by a representative from the

repair industry acknowledging my statement that

it does not restore the windshield to its

different things to know whether State Farm would

even deem damage to a windshield to be eligible

for repair; is that correct?

A I would.have to --

Q A person.

A Which person?
Q Is it your understanding, Mr. Carmody, that

there are certain types of chips or cracks in a

windshield that the script excludes as being

candidates for a repair?

MR. PALOMBO: Objection.

A There are certain defects that they,

according to their own internal criteria, which

does not appear to be based on any engineering

practice, they say can't be repaired. But no

defect can be repaired.

Q Okay. And with regard to what State Farm and

the script Lynx uses with State Farm's insureds

actually says is there are certain locations and

kinds of damage that State Farm deems ineligible

for repair; true or false?

A True.

MR. PALOMBO: You're

talking about the script?

A The script. True.

154
original condition.
Q And that's a letter you reference later in

your report?
A I don't know that I cited that letter

specifically in this report.
Q Is there anything that you base that

statement on other than that single letter from

that single person?
A The repair -- the fact that it doesn't

restore it to 100 percent optical clarity is

present in much of the evidence in this case.

Q My question, Mr. Carmody, was you make the

statement that, "The repair industry, while

touting the benefits of the repair process,

acknowledges that the repair techniques does not

restore the windshield to its original

condition."
My question is, other than the letter you

just referred to, do you have any basis for that

statement about what the repair industry touts or

acknowledges?

A No.
Q And you're not certain whether that letter is

referenced in your report or not?

A Correct.
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Q Okay. Now, with regard to the next sentence,

where you state that, "State Farm also expressed

concerns regarding the windshield repair

process;" is that statement based on anything

that is not reflected in your report?

A It's based on the State Farm long crack

repair.
Q Which is referenced later in your report?

A Yes.
Q And, again, with regard to your basis for the

statements about what the National Glass

Association has done or issued, whatever basis

you have for making that statement is also

mentioned later in your report; am I correct?

A Yes.
Q Are you familiar with the definitions or

categories of windshield damage, the terminology

used?
A I'm not intimately familiar with their own

terminology regarding the nomenclature of what

they term the different defects to be.
Q Okay. Do you know whether or not within the

windshield or windshieid, repair industry there is

a generally accepted or generally used set of

definitions or categories of windshield damage?
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I the stress of the tip increases, and at some

2 point it reaches catastrophic failure.

3 Q Mr. Cullen's windshield as of the last time

4 you saw it hadn't suffered catastrophic failure,

5 had it?
6 A As of February 14th, it had not.-

7 Q And had any of the other windshields you

8 looked at in your informal survey suffered

9 catastrophic failure?
10 A None of them had propagated beyond the area

11 of the crack repair except for one I did notice

12 had extended to what appeared to be the resin.

13 But I did not have the tools at the time to do a

14 complete examination.
15 Q With regard to the second windshield that you

16 examined in February of 2006, had that windshield

17 experienced catastrophic failure?

18 A No, not at that time.
19 Q And when you use the term catastrophic

20 failure, what do you mean? That the windshield

21 actually collapses?
22 A. As a fractologist, I would say the definition

23 of that term would be an instant propagation of

24 the crack in such a manner the crack travels a

25 significant distance and either terminates

1 A Yes. They do have their own words for the

2 visual appearance of different types of impact

3 damages.
4 Q But those aren't terms that you, yourself,

5 are familiar with or use?

6 A No.
7 Q Now, earlier you referenced the size and

8 geometry of damage to a windshield?

9 A Yes.
10 Q Do different sizes and geometry of damage

11 behave differently?

12 A Yes.

13 Q How?

14 A In general terms, the larger a defect, the
15 more it will degrade the engineering strength of

16 the glass material.
17 Q Okay. Do they behave differently - are

18 there any other factors that would answer my

19 question?
20 A Yes. The longer a crack grows, the faster a

21 crack grows, which is why you start off with a

221 small crack and suddenly, in the wintertime,

23 you'll see it just jump across the windshield.

24 Q Longer in terms of time?

25i A No. In distance. As the crack grows longer,

158
1 because it hits a barrier or change in material

2 or it runs out of energy and stops. So it would
3 be a very large fracture that may extend in

4 multiple directions.
5 Q How large is very large, as you just used it?

6 A Catastrophic failure to me means that the

7 crack travels far beyond the boundary -- there's

8 no real scientific definition of the word. It's

9 a general term that means a sudden and

10 instantaneous propagation of a crack.
1 1 Q And is it a- are you using catastrophic in

12 a relative sense? In other words, if a 1

13 millimeter crack doubled, that would be

14 catastrophic, in your mind?
15 A No. I would consider that to be a crack

16 which is propagating slowly.

17 Q Okay. If it went from 1 millimeter to

18 2 millimeters in an instant, would that be

19 catastrophic?

20 A No.
21 Q Is it a function of percentage of the
22 original damage that gets it to catastrophic? In

23 other words, if it triples, is that catastrophic?
24 A Again, there is no accepted engineering

25 definition of the word.

5

Parise & Associates Court Reporters 216-241-5950



Cullen vs. State Farm, Depo of Craig Carmody, 1-24-07

windshield was actually done?

A No.

Q So the length of time between the repair and

when you looked at it wasn't important in forming

your opinions?

A It would have been important had I noticed

significant deterioration of the repair. AnH'

what I saw was a repair which, tothe naked eye

and to this level of magnification, did not

appear to be degraded, but that is the thing on a

microscopic level. Had I seen significant

macroscopic damage, then I would have asked when

it had been repaired.

Q Am I correct that with the -- and I'll get it

wrong but I'll try -- the digital optical

microscope you looked at it with on Valentine's

Day 2006, you couldn't notice any degradation

with that instrument, correct?

A At that level of magniflcation, correct.

Q What was the level?

A I believe it was 60 power.

Q I take it if you couldn't see it with 60

power, you couldn't observe any degradation with

your naked eye?

A That's correct.

165
Q Okay. And if it was as opaque as it was when

you saw it the day the repair was made, that

would have been visible to someone of normal

vision, correct?

A Yes.
Q Okay. Has anyone ever told you or provided

you with any information indicating that the way

that repair looked had changed since the day it

was done until the day you looked at it?

A No.
Q And I take it you were not provided with any

earlier photographs of that repair?

A No.
Q And just to close the loop, I also take it

you weren't provided with any photographs of the

unrepaired initial damage?

A That is correct.
Q Now, what is the difference between a digital

optical microscope and what I understand to be a

microscope?
A A standard microscope would utilize optics,

and it wouid transmit that image directly to your

eye. In this case, the image is presented on a

computer screen.
Q So it's simply a microscope that reproduces

Q And I'm asking you personally,

Craig Carmody.
A Yes. I don't know that you could have

perceived it without a destructive test,

actually.
Q You certainly didn't observe any visible

yeliowing or peeling of the repair; is that

correct?

A I saw opacity, which may have been present

from the time of the repair or may have been a

consequence of UV exposure.

Q And you saw the opacity with your naked eye,

correct?

A Yes.
Q So if it was present at the time of the

repair, it would have been present to the naked

eye at that time, correct?

A I'm sorry. Could you repeat that?

Q Sure. You were able to see it with your

naked eye in February of 2006?

A Yes.

Q And you then stated that you don't know if it

had always been that opaque, correct?

A That is correct. And I. could not have said

if it was yellow, because I'm colorblind.

166
that image in a way that could be saved or looked

at digitally?

A Correct.
Q Now, is the microscopic examination something

that's normally done in your work as a ceramic

engineer?
A it's fundamental. It's the pillar of doing

fractology, which is the study of a broken,

brittie material.
Q When you examined the windshields -- strike

that.
With regard to Mr. Cullen's windshield, you

looked at it, had a brief con0ersation with

Mr. Bashein, looked at it with the microscope and

took some pictures through the microscope,

correct?

A Yes.
Q How does that physically work? Do you hold

it up to the windshield?

A Yes.
Q Okay.
A The microscope has a detachable head that you

can hold with your hand.
Q Is there a cord that goes back to the rest of

it?
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A Yes, to the computer.

Q Now, the second windshield that you looked at

that day, was it also chipped?

A Yes.

Q Where was the chip within that windshield?

A It was on the passenger side.

Q Okay. Can you be more specific than that?

A If you were to divide the windshield into two

quadrants and define from the forward-facing view

one quadrant to be the driver side and the

passenger side, it would have been located a

little bit off-center, fairly centered in the

passengets quadrant but towards your left-hand

side as you view the vehicle head on.

Q So toward the passenger's right-hand side?

A Correct.

Q Okay.
A That would have been an easier way to say

it.

Q The second windshield that you looked at, do

you have any information about how it was

damaged, where it came from or who it belonged to

or whether there's a State Farm insured?

A No, I do not know.

Q Okay. What, if anything, were you told when

169
A I do not know how State Farm would have

categorized that defect

Q Okay. And your examination of the second
windshield, where was that done?
A It was on another open lot, walking distance
down from the first inspection.
Q Okay. So that windshield was still in that
car as well?
A Yes.

Q With regard to the second windshield and car

that you looked at, did it appear to be parked

while the owner was at work? Was that your

understanding?

A I don't know where the owner was.

Q Okay. Do you know whether or not that car

was brought to you specifically for you to look

at or it just happened to be there?

A As I recall, the car was moved by someone to

that lot prior to it being inspected.

Q Do you think it was the same person who moved

Mr. Cullen's car to the lot?
A I think it was someone different.

Q Do you think that the people who move these

cars around work for or with Mr. Bashein or his

firm?

you were asked to look at the second windshield?

A I was told to use it sort of as an exemplar,

sort of as a damaged and repaired windshield.

Q And I take it you don't know who had repaired

that windshield and when it had been repaired?

A Correct.

Q Was the damage to the second windshield

similar in size and scope to what occurred with

Mr. Cullen's?

A No. The other defect was extreme. It was a

very large, very visible defect. It was a

significant impact.

Q Okay. By "very large, very visible," larger

than six inches?

A No. I did not at the time measure the size

of the defect, but it was approximately, in order

of magnitude, larger than the other defect, 10

times larger in overall area.

Q Than what had occurred with Mr. Cullen's?

A Yes.

Q Do you have any opinion about whether the

defect in the second windshield you looked at was

large enough that it would have been ineligible

even for consideration of repair under the State

Farm guidelines?

170
A I don't know.
Q There are no measurements in your report?

A Yes.
Q Did you take any measurements at the time you

looked at either windshield?

A Measurements of --

Q Of the damage or the repair area.

A No. Once I attributed that both of them

would have been defined as gross defects capable

of causing failure of a windshield, I did not

measure them.
Q So you would have no measurements to compare

it against to see if the damage had expanded

already, the cracks had lengthened?

A I have visual. I could do more microscope

photos and do an experimental analysis.

Q But you haven't been asked to do that; am I

correct?
A Not at this point.
Q And is that the sum and substance of your

examination of the two windshields? Have we

covered it all?

A Yes.
Q So I'm correct then that you didn't do any

tests to see if any moisture had been absorbed

171
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into the inner layers?

A There was no way to do that at that time.

Q Such tests exist, though; is that correct?

A Yes.

Q And as you allude to later in your report,

you believe that whether or not moisture gets in

and how much are important factors, correct?

A That's correct.

Q Okay. Did you do any tests to determine

whether the lamination or the adhesive qualities

of the inner layer would have been damaged?

A No. Those would have been destructive

tests. I wouldn't have been permitted to do them

at that time.

Q But such tests do exist, correct?

A Yes.
Q And as alluded to in your report, those are

factors that you, as a ceramic engineer, think

would be important to know, correct?

A Yes.

Q Based on your earlier testimony, am I correct

that you did no tests on the actual structural

integrity of Mr. Cullen's repaired windshield or

his roof as a whole?

A I did not. It would have been necessary to

break the windshield in order to do that.

Q Those tests do exist, though, correct?

A Yes.
Q And again, as alluded to later in your

report, those kinds of things or issues are

things that you, as a ceramic engineer, consider

to be important?

A Yes.

Q And you also did not perform any tests on

Mr. Cullen's or the other unnamed party's

windshield regarding what I will call

environmental factors, heat, cold, solvents,

those kinds of things; am I correct?

A The presence of them -
Q Or the effect that they had or might have on

the repaired windshields?

A Again, that would be a destructive test.

Q Okay. And would the answers be the same if I

were to ask you about any impact testing of any

of the windshields, the two windshields you

looked at?
A I'm sure Mr. Cullen didn't want me to break

his windshield that day.

Q Did you do any tests to identify or determine

what kind of resin had been used or how it had

173
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been cured?

A No.
0 Did you make any inquiry either at that time

or before or since into how the repair was

actually done or the equipment or the resin th
had been used?
A No. I did not feel it was an issue.

Q Would it change any of your opinions if

testing had been done on repaired glass and

that the structural integrity or lamination had

not been affected?
A Repaired glass of -- I'm sorry. Please --

Q I'll withdraw it.
Do you know whether or not there is more than

one kind of resin to use to repair windshields?

A I'm certain there are a variety of resins.
Q Are you aware of any of the variations in the

quality or the property of those resins?

A I know there is a significant difference in

the viscosity of resins, and different companies

have different claims as to the role and the

viscosity and repair.
Q But you didn't think that would be a-

A No. Because I consider polymer to be

inferior to glass and incapable of restoring the

1
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7

windshield to its original condition. -

Q Do you believe that the polymer used is

capable of preventing the failures we were

talking about earlier?
A I believe it is capable at best of mitigating

or reducing the rate at which the failure

occurs.
Q Would I be correct in saying that you can't

testify to a reasonable degree of scientific

certainty how much or how little it might

mitigate the rate at which that occurs?

A A. Correct.
Q And just so we're understanding each other,

when you say, "mitigate," you mean it could put

off or prevent for some period of time --

A In some cases. in some cases, it may

actually cause the windshield to fail sooner.

Q Okay. And there would be no way for you to

answer whether or not that was going to happen

without looking, at the very least, at the
windshield and the repair in question, correct?

A And most importantly, understanding what
stresses would be present and their gradients.-

24i Q Now, your report states that,'The repair

25 displayed many of the problems that are typically
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seen in repaired windshields." Do you base your

use of the word "typically" on what we've already

talked about today, which is these two

windshields and the 15 or 20 you've already

looked at?

A In addition, many of the statements State

Farm made in their long crack repair study.

Q Anything beyond what you've just told me that

forms the basis for that statement?

A No.
Q Mr. Carmody, you used the phrase we just

talked about, "many of the problems that are

typically seen." My question is, did you

identify in your report all the problems you saw

with that repair?
A I believe, according to that wording, I did

not specify the problems. I listed some of them.

Q The first problem I believe you identified is

that it's "optically almost opaque."

Am I correct that when you look at it, it's

almost hazy or foggy?

A It means it would be less than the value

specified in ANSI Z26.1.
Q And if a repair could safisfy that 70 percent

requirement as to opacity, you would have no

problem with it on that point, correct?

MR. PALOMBO: Objection.

A I'm not an expert at human factors and how

optical distortion could affect a driver's

ability to drive.
Q Could you tell us what ANSI is?
A American National Standards Institute.

Q Okay. And it sets up a standard and testing

to see if materials and vehicles meet those

standards, correct?

A Yes.
Q And one of those standards you just referred

to as the -- I believe ifs the luminescence

test? Is that what it's referring to?

A Percentage of transmitted light.

Q And 70 percent is the ANSI standard, correct?

A Yes.
Q Now, when you say it's "optically almost

opaque," was that an observation you made with

your naked eye or with the microscope?

A It was an observation that was evident both

with the naked eye and with the microscope.

Q And as we talked about earlier, you don't

know if it looked that way the day the repair was

done or it had somehow become more opaque over

177
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time, correct?
A That's right.
Q Do you know what caused that opacity?

A I do not. I would speculate that it could

have been abrasion by the windshield wipers or it

could have been crystallization of the polymer.

Q But those are just possible causes?

A Those are hypotheses.
Q Now, how large was the area that you've
described as being optically almost opaque?
A It was the entire body of the repaired
defect. And the resin may have extended a little

beyond the borders of that defect.

Q In inches or fractions of an Inch?
A I would say it was on the order of one-tenth

of an inch, but that's an approximation.
Q Now, the next thing you point out in your

report is that it shows that the damaged area,

quote, "shows signed of multiple crack tip

extensions."
My first question is, is a crack tip

extension what we referred to earlier as there's

the initial crack caused when the object impacts

the windshield, correct?

A Right.

Q And then a crack tip extension would be one

of those expanding a bit, correct?

A Yes.
Q Given that you've just testified that this

entire area was roughly a 10th of an inch, how

big are these crack tip extensions that you

believe you saw?
A I would have to measure them with the optical

microscope to answer that question accurately,

but they're much smaller than the initial defect.

0 And when you use the phraseology, "shows

signs of multiple crack tip extensions," does

that mean that you believe those are crack tip

extensions to a reasonable degree of scientific

certainty or that you simply can't say how big

the initial damage was?
A The initial damage is the photo that's

shown. The crack tip extensions radiate outward

from it. And their size is - I'm not
speculating on them. I could view them under the

microscope.
Q I want to make sure I understood you. These

crack tip extensions, are they within or without

the roughly 1/1oth of an area you described

earlier?
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A They extend outward from the central initial

impact.
Q Do they extend outward beyond the area of

resin you observed?
A It was difficult that level of magnification

to determine whether they had been penetrated by

the resin or not. This is an important issue.

The resin has a viscosity, and it can only

penetrate a crack of a certain width, at which

point it will stop. Even water will not flow

through a hole of a certain size.
Q Am I correct then that you couldn't, using

your 60 X magnification microscope, tell whether

those cracks were there to begin with or it

occurred after the repair?
A I know with 100 percent certainty because of

my background as a fractologist that those cracks(

were initiated by the initial impact event.

Q So they had not expanded over time?

A They had not - I do not know if they had

expanded or not. I only know that day.

Q And on the day you did your inspection with

the microscope, you couldn't determine they
expanded beyond the area of resin applied to the

repair; is that correct?
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A Right.
Q And the area of resin is the roughly 1/10th

of an inch we discussed?

A Yes.
Q Does your training and expertise allow you to

look at damage or repaired damage to a windshield

and determine what kind of object hit it? Do you

understand my question?

A No.
Q No, you don't understand my question or the

answer to my question is no?
A The answer to the question is that I would

probably not be able to determine what kind of

object it was except I could tell you the object

was harder than the glass, in most cases.

Q Let me make sure I understand your last

answer. Are you saying that in most cases where
a windshield is chipped, that's because it's been

hit by an object that's harder than glass or are

you telling me that when you look at damage to a
windshield, you can tell whether or not the

object that hit it is harder than glass?
A I think the best way to put it is that the
object had enough energy in the object and enough

rigidify that it was able to initiate a defect in

181
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1

2

3

a brittle material.

Q For example, a lacrosse ball is not as hard

as glass.

A Yes.

Q But I can tell you they can break

windshields.

A Yes.
MR. PALOMBO: Basketballs,

too.
Q Later in that sentence, you used the phrase

future fracture failure. Is that what we've

already talked about?

A Yes.
Q And when you say, "form the basis for,"

that's the uncertainty that we already talked

about, which is --
A I'm sorry. You're going to have to --

Q Sure. You state that -- we just talked about

the mulflple crack tip extensions, and then you

say, 'Which form the basis for."

MR. PALOMBO: Where are we,

Mike?
MR. FARRELL: I'm under

Site Conditions, fourth line.
MR. PALOMBO: Okay.

18
19
20
21
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1 Q When you use the phrase form the basis for,

2 does that mean might cause?
3 A No. Under the conditions that would allow it

4 to fracture it will cause. It's inevitable.

5 Brittle material will fail at the site of a gross

6 defect that is subject to sufficient stress that

7 will subject it to failure.
8 Q And that's the four factors and what we

9 talked about before lunch - we've been through

10 that, correct?

11 A Yes.
12 Q At the time you looked at it, Mr. Cullen's

13 windshield had suffered no fracture failure,

14 correct?
15 A No. There was the fracture. It was the

16 additional impact event.
17 Q But no additional fracture since that?

18 A The cracks were beginning to extend. But I

19 don't know if they were grown or they were from

20 the initial event.
21 Q And the answer would be the same with regard

22 to the other windshield you examined that day,

23 which is you don't know if they had grown from

24 the initial event or not?

25 A Not yet.
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Q When you say, "not yet," not yet they hadn't

grown?

A Right.

Q Am I correct that in reaching your

conclusions and writing your report, you did not

review any statistics, studies or reports about

the actual failure or failure rates of repaired

windshields?

A No.
Q Okay. No, I'm not correct or no, you didn't

look at those statistics?
A I recall somewhere on the Internet reading

that less than 10 percent of repaired windshields

would fail, on one of the websites. But that was

not time qualified.
Q With regard to the resin degradation that you

have alluded to in your report, and forgive me if

I asked you this earlier, you said you didn't

observe that either with your eyes or with your

microscope, correct?
A I was referring to the bond between the resin

and the glass. The opacity may have implied that

there was ultraviolet light degrading the resin.

Q But as we talked about earlier, that is a

hypothesis?

185
installed.
Q How about driving the vehicle on an uneven

surface with two wheels on a curb and two wheels

off, would that put a mechanical stress on it?

A I don't know the design of the vehicle. That

would be more of a question for Gary Derian.

Q Okay. What did you have in mind when you
were mentioning mechanical stress?
A I was thinking of potentially at the extreme

worst case of rolioveraccident, and at the lower

end the thermomechanical stresses that are caused

by when you tum your defrost on and your

windshield is cold.

Q Okay.
A So it's a range of stresses.
Q You also opine that, quote, "It also appears

that the interlayer was exposed to the outside

via crack surface." Am I correct that because it

also appears that, you're not sure if that's true

or not, based on your exam?
A I'm almost certain, because when you look at

the picture, you can see a relief area in ihe

crater. That is an area where the glass actually

was completely removed down to the PVB.

underlayer. And prior to repair, this layer

A That is a hypothesis.
0 Are there chemical or other tests you could

have done to determine whether the resin had

actually degraded over time?
A Not without interfering with or destroying

the appearance.
Q In your report, you refer to mechanical

stresses. Those would be in the second category

that we discussed before lunch, correct?

A You would have to repeat what that second

category -
Q I knew you were going to ask me that.

You identified the nature of stress, the

nature of defect, location of the defect, and the

material. So mechanical stresses would fall

within the nature of the stress, correct?

A Yes.
Q And mechanical stresses would include things
like hitting chuckholes; am I correct?
A Yes.
Q Bending the windshield while it's being

installed?
A I don't believe -- no, that wouldn't have

been something I would have been thinking of when

I wrote this report. This windshield was already

186
would have been the PVB underlayer.

MR.PALOMBO: Forthe

record, he's pointing to Figure 1

in his report.
Q I don't mean to be flip. For the record, the

Xerox copy of those photographs, I couldn't tell

what you were pointing to.
You don't have the originals with you, do

you?

A No.
Q Okay. How much of the 1/10th of an inch is

in that area you just described?

A This small area. (Indicating.)

Q Yes.
A Just looking at this graphical analysis from

the photo, it appears to be roughly 1/4th of the

impact total width.

Q So 1/4th of 1/10th, roughly?

A And I'd have to get out a calculator to --

Q If I could do math, I wouldn't have gone to

law school.
And beyond that observation, you have no

opinion whether the interlayer or its qualities
22
23

i were affected by that penetration, correct?24
25 I A Without that additional destructive testing
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of glass flying around the passenger compartment

and other types of injuries.

Q Are you aware of any circumstance where a

repair actually caused that to happen?

A No.

Q Okay.

A But lack of injury does not take away the
defect.
Q Okay. Are you aware of any report indicating

that that kind of event happened that would not

otherwise have happened involving a repaired

windshield?

A No.
Q Now, you are aware, are you not, that

windshield repairs have been being done in the

United States for at least 20 years?

A Yes.
Q Okay. Based on your experlence in the field

of ceramics, do you find it significant that

you're not aware of any such event, given that
span of time?

MR. P.4LOMBO: Objection.

A No, I don't find it significant. I've only

been involved In this type of investigation for a

short period of time, and I had not been looking

at the issue.
Q Certainly that didn't happen to Mr. Cullen or
Mr. Cullen's car, that you're aware of, correct?

A Yes.
Q And it didn't happen to the other windshield

that you looked at in the parking lot that day,

correct?

A Correct.
Q Nor had it happened to any of the 15 or 20

other windshields that you looked at in the

course of what we already talked about, correct?

A Not at the moment in time that I inspected

them.
Q Okay. And you're unaware of any windshield

failing in that manner, any repaired windshield

failing in that manner at any point in time,

correct?

A What do you mean by "that manner"?

Q The glass flying around the passenger
compartment you referred to earlier and that you

refer to in your report.
A I did not investigate as to accident

statistics. I would have left that to

Mr. Derian.

Q And if another entity had done that research

193
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and had been unable to find any such incident,

would that change any of your opinions?

A I would have to review that entity's

information.
Q Okay. But if that information existed, that

would be something that you would at least,

consider significant enough to look at?

A Yes, I would review it.
Q Earlier, you told me that glass, like all

ceramics, begins to degrade -- it's always

degrading; is that correct?

A Like everything in-our world.

Q Okay. Am I also therefore correct that even

an undamaged windshield.will; as you told me

before lunch, eventually, if the right

combination of those four factors occur, it will

fail, too?
A Yes. But without a gross defect at

signiflcantly higher stresses.
Q And can you measure in any way how much

higher you mean by "significantly higher"?

A I can just set a threshold and say that under

normal wear and tear, without an impact or gross

defect, a windshield is designed and engineered

that it can take stresses above the engineering

range that is defined as 4 to 5 PSI by four to

five people.
Q Do you have any knowledge or information

aboUt how a repaired windshield would fare; what

stresses it would hold up to?
A I have some of the testing that was done by

the National Glass Association and others. But

that is not -- that is merely representational

testing. It does not represent field conditions.

Q And by "field conditions;" you mean the real

world?
A That's correct.
Q And that's the real world in which you're

unaware of any failure like we just talked about,

correct?

I

2

3

MR. PALOMBO: Objection.

A No. The failure - how do you define

failure? The failure occurs at the moment the

gross defect occurs.
Q And that's when the chip happens?

A That's right. .
Q Okay. What is your deflnition of a gross

defect?
A I would define a gross defect in engineering

terms as one that degrades the strength below

195
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that engineering range. In common sense

practical terms that you can view with your eye,

I would say a gross defect is one serious enough

that you report it to State Farm to have your

windshield fixed.

Q Okay. And so under your second definition

what a gross defect is would be something that

would vary based on what people are willing to

tolerate in their windshield, correct?

A No. The definition, according to the way I

gave it, would be an engineering definition that

has to do with the stress the glass can take.

What somebody can tolerate or not has no impact

on the actual strength of the glass.

Q I thought you told me that your common sense,

everyday definition of gross defect would be one

that was serious enough that one would report it

to their insurer?
A There's a strong correlation between what you

would report and what I would consider bad enough

it lowers the strength of the glass below

engineering range.
Q What do you base that statement that there is

a strong cbrrelation?

Depo, of Craig Carmody, 1-24-07 11
197 1
I 1 ^A I donR know that I would use the word

A Years and years of looking at broken glass.

198
Q

A

Q

Anything else?

Just my experience and knowledge.

Okay. At page 4 of your report, you make the

statement that'There is no acceptable standard

for repairing gross and permanent surface damage

to a windshield applied by any of the major

windshield manufacturing companies."

A Yes.

Q What's your basis for that statement?

A Experience in the industry as well as

discussion with many of my peers who are in the

industry. I have not been able to locate a

company that would repair a windshield and sell

it and it look anything like these repaired

windshields that I viewed.

Q Okay. Is that what you mean by "acceptable,"

that they would resell it?

A Yes.
Q Okay. Are you aware that the NGA has

participated in and endorsed a series of

windshield repair standards?

A, Yes.
Q And I take it then that you understand that

the NGA has set forth situations in which it

believes windshield repair is appropriate?

"appropriate". They appear to be responding to

market pressure in trying to find the best

possible repair solution.
Q And that's just your observation of what you

think prompted NGA to come out with those

standards?

A Yes.

Q The major windshield manufacturing companies

that you've alluded to earlier today, do they

participate in NGA; do you know?

A I believe some of them do.

Q Do you know whether any of them also

partlcipated in the formulation of the windshield

repair standards?

A I do not know.
Q Would your opinion about what is acceptable

to those companies change if they had

participated in issuing those standards?

A I'm sorry. Would you repeat that?

Q Sure. You've stated that you don't believe

there's any repair that would be acceptable to

the manufacturers. Do you recall that?

A No. I stated that there was no repair that

would be acceptable to the manufacturers as if

they manufactured a windshield with that damage,

they would not repair it and sell it to the end

user. That's the meaning of that statement.

Q And it doesn't go beyond that?

A That's right.
Q Okay. In addition to the NGA, there are

several other organizations that have issued

windshield repair guidelines; is that correct?

A I'm not aware of them.

Q Okay. Is there any damage to a windshield

that you believe is appropriate or an appropriate

candidate to be repaired or do you believe that

any damage requires replacement?

A I believe that any damage should not be

repaired with a polymer resin, because it cannot

restore the glass to its original condition.

Q Are you aware of any other manner of

repairing glass, windshield glass?

A Notwindshieldglass.
Q Okay. Mr. Carmody, if you could take a look

at Section E.2 of your report.

A Yes.
Q And beginning with the all capped statement,

"STATE FARM issued," and continuing until the

middle of the following page, am I correct that
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that is simply your quoting from or paraphrasing

from a document that was provided to you?

A Yes.

Q Okay. And that kind of paraphrasing or

quoting doesn't reflect any testing or analysis

that you've done, correct?

A It reflects the testing or analysis that

State Farm performed.

Q Okay. Now, what you're referring to

beginning on page 4 is a 1998 report about long

cracks; is that correct?

A That is correct.

Q And that report is titled, "Long Crack

Repair," correct?

A That is correct.

Q And the definition of long crack as used in

that study is a crack over six inches, correct?

A I don't recall the limitation.

Q Okay. Certainly Mr. Cullen's windshieid did

not and does not have a long crack; is that

con'ect?

A That is correct.

Q And this report is dated five years before

Mr. Cullen's car was repaired; is that correct?

A Yes.

Q And it is dated seven years before you issued

your report; is that correct?

A Yes.

Q You make the statement in your report that

"Many concerns that apply equally to all repairs

became evident"?

A Yes.
Q What's your basis for that statement?

A It's just based on my experience as a ceramic

engineer, my observation of what their concerns

are, and the fact that I believe that these

concerns apply equally with d'^^erent magnitude

but equally to all types of defects introduced to

glass that are repaired with polymer resins.

(Defendant's Exhibit L marked for

identification.)

Q Mr. Carmody, is Exhibit L the long crack

study we've been referring to?

A Yes.
Q And that report notes but you don't reflect

it in your report that in the time period leading

up to 1998, there had been improvements in repair

processes. Do you recall reading that?

201
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A Yes.

Q Do you believe that repair technology and the

resins used has continued to improve since 1998?

A I don't know if it has improved or not

improved.
Q And you made no effort tc find that out as

part of your work; is that correct?

A It appears to me if you define improved by

some of the claims made by some of the

manufacturers. I just had no chance to evaluate

that on a technical basis. I see claims it has

improved. I did not myself verify that

scientifically.
Q Okay. The first thing you quote from this

report is that the ANSI tests show that

penetration and spalling performance is similar

to new laminated glass. Now, what is spalling?

A Spalling would be defined as the separation

of the composite layers and individual sections.

Q Would penetration be used in its normal

sense, which is whether or not an object gets

through the windshield?

A That's correct.
Q One of the things this reports indicates is

repaired glass and new laminated glass are

similar in this regard?
A Only similar as in the way State Farm

performed the tests on a newly repaired

windshield. They go on in bold caps, I stress,

that the long-term effects were not studied. And

that was a concern to State Farm.
Q And when tests don't exist, that means you

simply don't know, correct?
A No. When tests don't exist, it's not that

you don't know. It's that you can't confirm.

You can definitely infer based on your experience

and knowledge.
Q Are you aware whether any such testing

protocols for durability and the other things

listed occur today?

A I am not aware.
Q Did you make any attempt to find that out in

the course of doing your work in this case?

A I did.

Q And you were --

A I just did not locate anything.
Q Okay. What do you think is meant by the use

of long term here?
A I cannot speculate on what they meant when

they wrote it up.
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windshield was repaired, correct, or whether it

was repaired; because he didn't have a long

crack, correct?

A The issues that were raised in the long crack

report, I believe, as an ceramic engineer, are

pertinent to all repairs. Had State Farm looked

with a ceramic engineering viewpoint at what

their own discoveries were, they should have

raised a critical eye towards their whole

practice of repairing windshieids.

(DefendanPs Exhibit M marked for

identification.)

Q Mr. Carmody, the next document referenced in

your report is the 1994 National Glass

Association Subcommittee Report. Is that what

we've marked as Exhibit M?

A Yes.

Q Okay. Ahd, again, what appears in your

report from the middle of page 5, the paragraph

beginning, "in January," until the Item No. 4 in

the middle of page 6 is simply a paraphrase from

that document; is that correct?

A That's correct.

Q Okay. Do you know how this committee was

formed -- or subcommittee, I should say?

A No, I do not know.
Q Do you know who was on it or what their

qualifications were?

A No.
Q Do you know what companies they represented?

A No.
Q Do you know what tests they actually did or

what the results were?

A Yes.
Q And that's in a separate document, correct?

A It's -- actually, I don't believe this is the

complete report. I think this is just the

summary.
Q Okay. Do you know anything about the

Windshield Repair Work Group Technical

Subcommittee that isn't stated in this document

or the summary report of the tests?

A I'm sorry.
Q Sure. Let's just do it this way.

A Perhaps you could show it to me.

(Defendant's Exhibit N marked for

Identification.)
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Q Mr. Carmody, is the exhibit we've marked as

Carmody Deposition Exhibit N, as in Nancy, which

is entitled, "Windshield Repair Tests: Summary

Report," is that the information you had about

the tests that were done and the results?

A Yes.
Q Those two documents, Exhibit M and N, taken

together, that is the source of all of your

information about this subcommittee's work; am I

correct?

A Yes.
Q Both of those documents are dated in 1994, am

I correct, or late 1993?

A I don't see the date -- yes, 1993.

Q Is it generally your practice to rely on

12 year-old information?
A I rely on the information that's available,

and this was the most current that I could find.

Q Okay. Would you agree with me that repair

technology has evolved dramatically in the last

few years?

A

Q

MR. PALOMBO: Objection.

I havenR evaluated it.

Can't opine about that?

212
A

Q

Yes.

Whether or not you would be comfortable

relying on 12 year-old information, does that

depend on whether it's a developing field or not?

A I don't understand the question.

Q You would agree with me that developments in

computer technology have been rapid?

A Yes.
Q And can you identify a field for me where the

technology hasn't changed that much or as

rapidly?

A The glass industry.
Q Okay. Would you be less comfortable relying

on 12 year-old information with regard to

computers than glass?

MR. PALOMBO: Objection.
A That's a hard question to answer. Could you

restate it in a different way?

Q Would you agree with me that it is more

important to have current information in a field

that is rapidly changing than it is to have

current information in a field that, like the

glass industry, is changing less rapidly?

A Current information Is always desirable when

it's available.
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they could have done it. I would need to see

that reference in order to describe the test
mechanism.

Q What is a butt-joined repair?

A That means that the crack was joined together

face-to-face.

Q Flat side to flat side?

A Yes.

Q Okay. Was that what was done with

Mr. Cullen's windshield?

A No.

Q What's a lap-shear repair?

A I'm not sure. I'm not sure exactly what

they're referdng to. I couldn't draw a picture

without additional information about the layout
of that test.

Q So you couldn't tell me if that has any

connection to the repair done to Mr. Cullen's car

or not, that particular - the lap-shear repair?

A I can tell you if Mr. Cullen's repaired

windshield was subjected to these types of tests,

then we would have some indication of how it

performed.
Q Am I correct what you just told me is if you

did this test, whatever it is, to Mr. Cullen's

windshield, you would find out how it performed

under this test that's referred to in this

document? I don't mean to be flip.

A Putting it another way, if Mr. Cullen's
windshield was damaged and repaired similar to

how this test describes and subjected to stress
in the same regime that it was in this test, then

you can draw correlations as to how it would

perform under those conditions.

Q Did you do any, beyond reading what was in
this report, did you do any investigation or

calculations to try and verify the validity of

these results or did you accept that the tests
were done properly and the results were what they

are as stated?

A I did not test. I did analyze. And I

believed that the results were consistent with

what I expect from a piece of broken glass that

had been adhered using polymer.

(Defendant's Exhibit P marked for

identification.)

0 Let me know when you're ready, Mr. Carmody.

A Go ahead.
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Q With regard to Carmody Exhibit P, which is an

undated letter to a John Neilans from an

Ed Tingley, neither of those gentlemen work for

State Farm; is that correct?

MR. PALOMBO: Objection.

A I don't know.

Q You have no reason to believe that they do?

A Not according to this memo.

Q And this fetter is undated. Do you have any

idea of when it was sent or received?

A No.

Q Okay. Now, the Z26.1 standard, that's issued

by ANSI, which you already told me about,

correct?

A Yes.

Q And what does that apply to?

A I'm sorry?

Q Who does the Z26.1 standard apply to? It

applies to manufacturers, correct?

A Yes, it would apply to manufacturers. And

it's a minimum standard that establishes safety

practices in the marketplace.

Q Okay. And as I read the point of

Mr. Tingley's letter to Mr. Neilans, is that

Mr. Tingley is of the opinion that Z26.1 should

not apply to repairs. Is that your understanding

of this letter?

A That is what he states.

Q Why did you choose to quote from this letter

in your report?
A Because it shows that the repair industry has

no intention of meeting those minimum safety

guidelines that were established by ANSI in their

procedures for repair.

Q And because they're not manufacturers, those

guidelines do not apply to them; is that correct?

A No, I do not believe that is correct. I

think the National Safety Council has established

when there's a minimum standard that's present in

a manufacturer, that's to keep people safe, and

that persons downstream of that commerce should

try to adhere to those standards.

Q And the ANSI standard with regard to glazing

materials, what does glazing materials refer to?

What does it apply to?

A In this case, Z26.1, it refers to all manner

of glazing being glass. In this case, it's the

only approved material for use in motor vehicles.

Q And you reference the National Safety

Council. Were you referring to a written

227
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pronouncement or policy or something that has

been issued by that body?
A Yes. I have access to that information.

It's based on my experience. And I do not have a

copy of it with me today.

Q Okay. And was your earlier answer on that

subject your best recollection of what the

National Safety Council has announced,

pronounced, whatever it did on that topic?

A That is not a verbatim quote.

Q That was my question.
A It's based on my understanding and experience

in products liability that responsibility

continues and liability continues. If someone

has knowledge that they're creating an unsafe

condition, then they can be held liable.

Q And if we wanted to know what the National

Safety Council has actually stated, we would have

to look that up somewhere, correct?

A Correct.
Q Do you have any opinion as to whether a

repaired windshield could ever comply with Z26.1?

A Yes. I do not believe a repaired

windshield -- I believe any windshield which has

been repaired would violate some of the

17
18
19
20
21
22
23
24
25

requirements of ANSI Z26.1.

Q Which requirements?

A It would depend on the repair and the

windshield. But specifically abrasion

resistance, minimum transmission value, chemical

resistance.
Q Okay. Any others?
A It would depend, again, on the repair. Each

of them could potentially be compromised

depending on the repair.

Q So it's your opinion that all repaired

windshields may violate one of those three

portions of Z26.1?
A Not may. Do.
Q Okay. In what way would be a windshield by

windshield determination; is that correct?

A That's correct. As an example, the Cullen

windshield clearly violates the visual

transmission light requirement because of the

opacity of the repair.
Q With regard to your opinion that no repaired

windshield can meet the standards you've referred

to, are you aware of anyone that agrees with

that, besides Mr. Derian?
A I believe there's a reply, and I would have

17
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20
21
22
23
24
25

229

230

I to check. You should have a Bates stamped reply

2 to this letter or at some point in this

3 correspondence there's a letter from Visteon

4 stating that they believe that it is not only

5 improper but Illegal because of visual
6 transmittance. I believe that letter should be

7 in your flte.
8 Q Okay. Beyond that letter, are you aware of
9 any Government agency that has issued an opinion

10 agreeing with --

11 A No.
12 0 Are you aware of any engineer other than

13 yourself and Mr. Derian who has expressed that

14 opinion?

15 A Yes.

16 Q Who would that be?
17 A I discussed this at length with several of my

18 peers that are ceramic engineers.
19 Q And who are those gentlemen or women? Are

20 any of them employed at Robson?

21 A No.

22 Q What are their names?

23 A Dr. Tony Longobardo.
24 Q Where does Dr. Longobardo work or reside?

25 A He is the former technical director of

I Guardian Industries.
2 MR. PALOMBO: Do you want

3 to try to spell that?

4 A We just call him Tony bag of donuts.

5 L-o-n-g-o-b-a-r-d-o.
6 Q And where does Dr. Longobardo reside?

7 A His residence, I believe, is in Michigan, in

8 the Detroit area, but he has recently taken a new

9 position in South Carolina somewhere.

10 0 Did anything in your conversation with

11 Dr. Longobardo cause you to reach or cause you to

12 change any of the conclusions you've expressed in

13 your report?

14 A No.
15 Q Do you recall any other conversation you've

16 had with people who agree with you on this topic?

17 A Yes.
18 0 Who would that be?
19 A Mr. Michael Eudy, E-u-d-y.
20 Q And where does Mr. Eudy work and reside?

21 A Mr. Eudy is an independent consultant, and he

22 resides in Union, Missouri.
23 Q How is it you came to discuss this issue with

24 Dr. Longobardo and Mr. Eudy?

25 A They're long-time associates and peers. We
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A I don't know --
MR. PALOMBO: Objection.

A I don't know that it's never actually

occurred.
Q Okay. Do you have any reason to doubt

Mr. Tingley's statement that as of the date he

wrote that letter, his organization, the National

Windshield Repair organization, was unaware of

such an instance?

A That is what he stated.
Q And assuming that his statement is accurate,
you don't believe that has any significance; am I

correct?
MR. PALOMBO: Significance

to what?
A Well, it states here that the committee is

not aware of one instance. The committee is

composed of a few individual members. I do not

know that they're speaking for every member and

every knowledgeable person in the National Glass

Association when they refer to the committee.

Q Okay. Would you agree with me that as of

today, repairing windshields is an accepted

practice in the United States?

A Making it acceptable doesn't make it safe.

Q Okay. Are you aware of any insurance company

that will not pay for windshield repair as a

matter of practice or policy?

A I did not investigate, so I'm not aware.

Q Okay. Are you aware of any state that

prohibits the practice of repairing windshields?

A I believe that there are some states who have

imposed guidelines and restrictions, but, again,

that - I did not fully investigate that.

Q What states do you believe have such

guidelines or restrictions?

A I cannot recall the name of the state. It

might have been Minnesota.

Q It was not Ohio, I take it?

A I do not believe it was Ohio.

Q Are you aware of any State Department of

Insurance that prohibits insurance companies from

paying for repairs to windshields?

A No. I did not investigate that.

Q What did you mean in your report when you

made the statement, "By dealing with a subsidiary

of PPG, State Farm should have known" - let me

rephrase my question.
Mr. Carmody, I'd like to direct your

attention to the statement you make in the last

Depo of Craig Carmody, 1-24-07
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sentence of the first paragraph on page 7, which

reads, quote, "By dealing with a subsidiary of

PPG, State Farm should have known that they were

failing to provide their insured with the level

of safety and protection mandated by the

federal govemment"
Is what State Farm should have known a matter

of ceramic engineering?

A It is a matter of this forensic

investigation, not ceramic engineering.

Q And you didn't apply any scientific or test

or principle in making that statement, correct?

A I applied my observation of the facts in the

case.

(Defendant's Exhibit Q marked for

identifiaation.)
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Q Mr. Carmody, we've now marked as Exhibit Q a

copy of a Report of Test from the United States

Testing Company. Is this something you reviewed

in writing your report?

A Yes.
Q Okay. And this report reflects the results

of tests done by the United States Testing

1 Company; is that correct?

2 A Yes.
3 Q And they were asked to do those tests by a

4 company called Ultra Bond?

5 A That is correct.
6 Q Are you familiar with United States Testing

7 Company, Inc.?

8 A Just vaguely.

9 Q Okay. Do you believe that to be a reputable

10 company or testing lab?
11 A I can't deduce that from my knowledge of

12 Googling them.
13 Q In the course of your Google research, did

14 you find out that they were recognized by the

15 U.S. Govemment, specifically the Department of

16 Labor, as a nationally recognized testing lab?

17 A Yes, i saw that.

18 Q Are you personally recognized in that way by

19 the Federal Govemment at any level?

20 A No.
21 Q Is Robson Forensic?
22 A I'm not aware if they are or not.
23 Q And the NGA subcommittee we referred to

24 earlier isn't certified in that way, as far as

251 you're aware; is that correct?
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A I saw no information stating one way or the

other.
Q Okay. Now, the test performed by the United

States Testing Service - the test they did show

that the repaired glass was as strong or stronger

than unrepaired glass, uncracked and unrepaired

glass. Is that a correct description of the test

results?
A No. I believe the heading says it is

stronger, Ultra Bond is stronger than glass.

Q And they did impact and penetration testing

under ANSI Z26.1, correct?

A Yes. They did some of the ANSI Z26.1 tests.

Q And these test results were also amongst the

materials from State Farm's flles that were

provided to you, correct?

A Yes.
Q So in the same way State Farm was aware of

its long crack study, they are aware of these

test results, too, correct?

A Yes.

Q Okay. Why then didn't you make it a point to

mention in your report that State Farm was aware

of these test results in the way you made them

aware of the long crack study?

A I talked about the anomalies and some of the

statistical problems I had with this particular

study.
Q Did you subject the NGA test results to the

same kind of scrutiny you subjected these test

results to?

A I did.

Q Did you find any anomalies in the NGA test

results?
A I did not find the same type of anomalies.

Q The NGA report itself points out some

anomalies and scatter?
A Anomaly and scatter would mean two different

things to me as an engineer.
Q And the anomalies that you referred to, are

those the ones referenced in your report?

A Yes.
Q Now, one of the statements you make in your

report is that you allege these tests don't

address known problems with windshield repair.

Are those anything different than what we've

talked about today? That's a terrible question.

Let me withdraw it.

At page 7 of your report, you state that'The

test regime," by the USTC, "does not address many
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of the known problems with windshield repair"?

A Yes.
Q And then you go on to mention optical

properties. When you mentioned optical

properties in this paragraph, did you mean
anything that we haven't already discussed today?

A No.
Q Okay. With regard to delamination, did you

mean anything that we haven't already discussed

today?

A No.
Q With regard to the contamination mentioned in

the next sentence, did you mean to refer to

anything that we haven't already discussed today?

A No.
Q Same question with regard to the longevity

under UV light exposure, physical abrasion, or

chemical attack on the road.

A No.
Q And your reference to the thermal heating

from the vehicle heating system, we've already

talked about what you meant to refer to there?

A Yes.
Q Okay. Now, your conclusion is that these

test results should be completely discounted; is

that correct?
A My conclusion is that these test results need

to be supplemented with additional testing in

order to reap any of the valid information and

compare and contrast it to the overall test

conditions.
Q And you reached that conclusion about these

test results based on your specialized knowledge

and training and your analysis of the report

itself, correct?
A That is correct.
Q Now, with regard to the items that you

reference It not measuring or not -- strike

that.
With regard to items that you state this

report doesn't measure, you're criticizing them

for not testing those things, correct?

A Yes.
Q Okay. Do you know whether those tests were

ever conducted and they simply weren't in State

Farm's files?
A I would not know that based on the discovery

I received so far.
Q Okay. If the United States Testing Company

had conducted the transmission tests we talked

1

2

3
4
5

6
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A Yes.
Q Beyond it being difficult to explain, you

don't dispute that's what the test showed, do

you?
A No. I see results that show that. I

question the validity of the method, the

apparatus. I would want much more information

about this test than is presented in the report
in order to understand why those results are
there. They're anomalous to me.
Q And when you make the assertion that "glass

could be made stronger by repair is not

consistent with established material science," is

the established matedal science anything other

than what we've discussed up to today?

A That would be - the short answer is no.
Q Okay. Now, in both the NGA subcommittee

tests and the USTC tests, those were both done in

labs under what you referred to as controlled lab

conditions, correct?
A Yes. Although I feel the United States
Testing Company were more controlled because they

did not reflect a variation in number of

laboratories, variation in resins. And even

though they tested more samples, they conducted

fewer tests overall.
Q Did you and Mr. Bashein ever discuss whether
you should look closely at how the tests either
by the NGA subcommittee or United States Testing

Company were done -
MR. PALOMBO: Objection.

Q- or did you come up with that idea on your

own?
A I did that because I'm an engineer and I

analyze reports.
Q Now, one of your criticisms, and I assume it

would apply to both, is that they did not reflect

real field conditions, which would be, I suppose,

what cars are exposed to in the real word?

A That is correct.
Q Do you think that statistics or actual data

about real world events involving repaired

windshields would be a better reflection of the

issues we've been discussing today?

A Depending on how the data was generated, the

scientific methods that generated it, yes.

Q Would it be fair to say that you accepted the

results of the NGA subcommittee test at face

value but totally discounted the test results

reflected in Exhibit Q, the USTC tests?

253
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MR. PALOMBO: Objection.

That's not what he testified to.

A No. I have -- as we just stated, I see a

real need for field verified testing of repaired

windshields. But all that is in intention is to

verify what I already know as e ceramic engineer

is you cannot restore a windshield to its

original condition by any method other than

remelting the glass and restoring it to its

original glass condition.
Q And whether the difference between a repaired

windshield and what you've described as the

original condition leads to any failure event is

dependent on that four factor analysis or

interplay that we discussed before today; is that

correct?
A The eventuality of the failure will depend on

which of those four variables are applied at what

time.
Q Mr. Carmody, you titled Section E.3 of your

report "State Farm Misled Their Insured About

Problems with the Repairs "
Is whether or not someone has been misled a

matter of ceramic engineering?

A When it applies to a case that I'm

19
20
21
22
23
24
25

1 investigating and that misleading event leads

2 that person being exposed to a hazard, then my

3 experience and background would apply.
4 Q Okay. Was ceramic engineering discussed

5 anywhere in the script, that you recall?

6 A The word "ceramic engineering" was never

7 used, but the principles that apply are basic to

8 ceramic engineering.
9 Q I take it from your earlier testimony that

10 you're not offering any opinion as to whether

11 Mr. Cullen himself was actually misled; is that

12 correct?
13 A I believe Mr. Cullen offered that opinion in

14 his deposition.
15 Q But as I think you said earlier, you don't

16 know what he actually thought at that moment,

17 correct?

18 A No, sir.
19 Q And you don't have an opinion or know what

20 any other State Farm insured thought at the

21 moment they made their claim, correct?

22 A No. All I could do is read the script and

23 think what I would think subjected to the same

24 script.
25 Q And am I correct that either I or Mr. Palombo
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A No.
Q Okay. Are you aware of any person suffering

an injury that they wouldn't otherwise have

suffered as a result of any of the issues we've

discussed today?
A Could you please rephrase that question?

Q Sure. You've identified various issues or

concems that you heve with repairs. Are you

aware of any of those issues or concerns actually

leading to an injury to a person that would not

have occurred if their windshield had not been

repaired?
A No. But the National Safety Councii has

ruled that lack of injury does not eliminate the

defect. If you play Russian roulette and don't

get shot, that doesn't mean you weren't exposed

to a risk.
Q If a risk you had been exposed to was

significant, would you expect It to manifest

itself over a period of 20 years in some real

world example?
A Yes. I'm sure it has.
Q But you can't point to any statistic, report,

anecdote, anything of an actual incident in which

that's actually happened; is thatcorrecYT

MR. PALOMBO: Objection;

asked and answered.
A I did not conduct that investigation.

Q Okay.
MR. FARRELL: Tell you

what, why don't we take 10

minutes, because I'm very close.

(Brief recess taken.)

ib

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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I Q Of Exhibit R. I'm sorry. These are notes

2 from the deposition.of Mr. Bischoff, correct?

3 A Yes. It's the Cullen matter.
4 Q Yes. And the numbers on the left-hand side

5 columns would. be the page numbers of the

6 deposition?

7 A Yes.
8 Q And there's a notation two-thirds of the way
9 down the page in big cap letters that says,
10 "GD " Does that mean that was something you

11 wanted to bring to Mr. Derian's attention?

12 A Yes.
13 Q Do you recall if that was something you

14 wanted to bring to his attention or something you

15 wanted to ask him about?
16 A it was something I wanted to ask him about.

17 I was curious about the critical viewing area,

18 what it was for my information.
19 Q And did you ever discuss that with him?

20 A Yes, I believe we did.
21 Q And did he tell you how this was calculated

22 with the angles and those kinds of things?

23 A I did discover that and read his report and

24 the exercise in geometry, and he said he would

25 look into it.

1 Q Did you receive his report before completing

2 your report? You couldn't have, correct?

3 A No.
4 Q Down in the bottom right-hand side corner of

5 that first page, am I correct that the little

6 math problem there is you calcuiating the time

7 you spent, 1.25, 4.25, 5.5?
8 A Yeah. I'm not sure what those scribbles

9 are. I don't know'if they even relate to this

(Defendant's Exhibit R marked for
10

11
ldentification.)

12

Q Mr. Carmody, I've just handed you a five-page 13

document we've marked as Exhibit R. Is that a 14

copy of the notes we discussed briefly eariier 15
16

today?
MR. PALOMBO: For the 17

record, they're already attached i8

19
to Exhibit E.

MR. FARRELL: Right. It's 20

21
just a separate set.

0 Am I correct that everything that appears on
22

the first page are simply your notes with page 23

references from Mr. Cullen's deposition?
24

25
A First page?

case or not, to be honest with you.

Q Do you know what 22837366 means?
,.

A Yeah. I think it was a serial number for an

order I was placing to McMaster-Carr. I think I

was multi-tasking.

Q
A

Related --
Unrelated to this case. ^

Q Moving to the second page, are those your

notes from the deposition of Mr. Cole?

A Actually, I believe that's mislabeled. I

need to check my file. I believe that's a

continuation of the Bischoff.

Q And the notation for page 63 says,

"Contradiction, major contradiction. They do

share repair." Do you know what that means?

A No. I would have to read the deposition just
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to see - to jog my memory. Oh, yeah. Let me

read it in context, and I will make my

statement. Yes. That references earlier notes

that I had reviewed from this deposition which

indicated - well, what it states is that to my

knowledge, from other information that I had

reviewed, State Farm and Lynx did share repair

statistics back and forth between the two

companies.

Q Okay. Where did that other information come
from?
A I'm not sure.

Q Isit--

A I would need to review it.
Q Would I be correct if I stated that the

contradiction - do you believe Mr. Bischoff

contradicted something he had said earlier in his

deposition or something that you were somehow

aware of?

A He contradicted something I was aware of.

And I cannot recall from these notes without

careful review whether it was in this deposition

or whether it was from some other evidence in the

case.

Q And you believe that had something to do with

the repair statistics and whether that

information was shared between Lynx and State

Farm?
A That is correct.

Q Those statistics played no role in your,

opinions in this case, correct?

A Correct.
Q Okay. Moving down to page -- the notation

for page 77, it states, "Policyholders decision

is important." Why did you make that notation?

A I need a minute to review, please.

I'm not sure what my thought pattern was when

I made that note on 77.

Q Your notation for page 110 states,'They hope

they are repaired but it is the decision of the

policyholder to decide." Is that a paraphrase of

something -- is most of this a paraphrase of what

Mr. Bischoff said, these points?

A Yes.

Q Tuming to the next page, those are, again,

your notes from the deposition of Mr. Karol?

A Correct.
Q I believe the next page is a result of you

multi-tasking again, am I correct, the Flynn

deposition? Because if there's been a Flynn

273

274

deposed in this case, I'm unaware of it.

MR. PALOMBO: Maybe there's

a lawyer named Flynn.

Q This seems to involve a valve, throw valve.

A Yes. So you can strike that from these

records.
Q Okay. And then the final page of this

Exhibit are your notes from the deposition of

Joanne Guerra?

A Yes.
Q Mr. Carmody, I've placed in front of you two

documents, one entitled, "Windshield Repair,

Protects & Preserves, The Federal Motor Vehicle

Safety Standards," and the other entitled,

"United States Windshield Repair Guidelines." Am

1 correct that these were documents amongst the

group that were produced to me earlier this week?

A Yes.
Q And am I also correct that these were

materials that were in your file but that you did

not rely upon and that did not impact the

opinions that you expressed in your report that

we've discussed at some length today?

A Correct.
Q Okay. And those were, again, a part of

Exhibit - what was it, Tony? The larger set?

What did we mark that as -- a previously marked

Exhibit.

1

2

3

4 MR. FARRELL: That's all

the questions I have for you at

this point in time, Mr. Carmody.

MR. PALOMBO: For the

record, that was Exhibit E.

MR. FARRELL: Thank you,

Tony.

During Mr. Derian's

deposition - and I know you

weren't here, Tony - Craig and I

had a discussion and agreed to

disagree about whether I was bound

to only one deposition on

Mr. Cullen's claim. I will

reserve the right in the same

manner I did during Mr. Derian's

deposition if it becomes

appropriate.

MR. PALOMBO: We'll reserve

our right to object to it.

Obviously, we'll have to fight

that out another day.

5

6

275
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MR. FARRELL: Perhaps.

MR. PALOMBO: Obviously,

you'll have the right to read the

deposition. I'm sure it's going

to be ordered. It's your right,

so you can -- do you want to read

it? She'll contact you and make

arrangements for that. If not,

you can just waive.
MR. FARRELL: And let me

suggest that we make sure that

Cheryl has the best way to contact

Mr. Carmody, since from recent

experience, that isn't always

easy.
MR. PALOMBO: I would

suggest you read. Can you mail it

to him if he's out of state?

Off the record.
(Signature not waived.)

(Deposition concluded at 5:30 p.m.)

Craig Carmody
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The State of Ohio, )

CountyofCuyah
ga.)CERTIFICATE

I, Che I L. Richter, Notary Public within and
for the S^ate of Ohio, duiyrycommissioned and

CRA GdG`ARMODY, wceas by me the swom eto testify
the truth, the whole truth, and nothing but the truth
In the cause aforesaid; that the testimony then tslieen
by him/herwas by me reduced to stenotypy, h
presence of said witness, afterwards transcnbed on a

computer, of the testimony so given by him/her asmect
aforesaid.

I do further certify that this deposition was taken
at the time and place in the fore9oin9 caption
specified and was completed without adjoumment.

I do further certif^+ that I am not a relative
employee of, or a omey for any of the arPies in the
above-captioned action; I am not a reiabve or
employee of an attomey for any of the parties in the
above-raptioned action; I am not financially
interested in the action- I am not nor Is the court
reportin firm with which I am af$lia(ted, under a

hner '^Se interested in Civil event ofth^'s action. I

aInN affixedEmy seal of oEtfO'^c.Feiat ClevelandtOFiio, my hand
this 29th day of January, 2007.

v^
e, a rV u ic

in anG foF the State of Ohio,
My Commission expires October 10, 2010
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State of Ohio )
) SS AFFIDAVIT

County of Franklin

Gary A. Derian, being first duly sworn according to law, deposes and says:

1. Exhibit "1" appended hereto is a true and exact copy of a report I prepared dated

November 13, 2006. The findings and opinions expressed therein are based upon my

investigation of this matter and my knowledge, training, and experience as a ceramic engineer.

The opinions have all been expressed within a reasonable degree of professional certainty.

2. Exhibit "2" appended hereto is a true and exact copy of my Curriculum Vitae.

Further affiant sayeth naught.

Gary A. Derian

SWORN TO BEFORE ME and subscribed to in my presence this 13°i day of November, 2006.

!? .,

REBECCA W. WStiFeEN+RACH

1-3-2011

NOTARY PUBLIC
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A. INTRODUCTION

Michael Cullen (Cullen) purchased a State Farm motor vehicle policy on October 18,
2002. In March, 2003, Cullen's windshield was struck by an object and damaged while
driving on Interstate 480 in the city of Maple Heights, Ohio. Cullen contacted his agent
and his vehicle was recommended as a candidate for windshield repair.

The purpose of this investigation is to determine potential safety hazards caused by a
cracked windshield that has been repaired.

B. MATERIALS AVAILABLE FOR REVIEW

1. Report of expert Craig Carmody.
2. State Farm Windshield Repair Training Documents and Scripts from LYNX.
3. Various discovery documents, Bates stamped Cullen 79 thru 113 and 1591

thru 1688.
4. Federal Motor Vehicle Safety Standards, 49 CFR 571.

C. ANALYSIS

Automotive windshields provide many services for the occupants of a passenger.
vehicle. Besides the obvious function of keeping wind and dirt out of the passenger
compartment, the glass windshield is a highly engineered component that has many
additional functions.

Several Federal Motor Vehicle Safety Standards (49 CFR 571) address these functions
of a windshield. In every case, vehicle manufacturers certify their vehicles to meet
these standards with new and non-repaired windshield glass. A repaired windshield is
compromised in several ways that may impact the ability of a vehicle to meet these

standards.

The applicable standards are:
1 Standard No. 104; Windshield wiping and washing systems.
2 Standard No. 205, Glazing materials.
3 Standard No. 208; Occupant crash protection.
4 Standard No. 212; Windshield mounting.
5 Standard No. 216; Roof crush resistance.

Standard No. 104 addresses the critical viewing zones of a windshield. This zone is
defined by the Society of Automotive Engineers in SAE Recommended Practice J902
which was developed back in the 1960s The Critical Viewing Zone is defined by angles
up, down, left and right from the driver's eyes. . For most cars, these angles are 5
degrees up, one degree down, 8 degrees to the left and 10 degrees to the right. When
projected onto a typical windshield, these angles describe an area 13 to 15 inches wide.

This is wider than the zone defined in State Farm's training documents and if State
Farm's documents are followed, repairs can,be made to the critical viewing zone as
used to establish FMVSS 104. Cars repaired using the State Farm document to define
a critical viewing zone may be in violation of that standard.

Standard 205 addresses injuries caused by vehicle occupants impacting the windshield.
High penetration resistance glass has been adopted into windshields. This new



technology has improved the safety of vehicles and reduced injuries. In 1985, the
NHTSA Publication DOT HS 806 693 stated:

The High Penetration Resistant windshield doubled the impact velocity
needed for the occupant's head to penetrate the windshield, reducing
serious facial lacerations by 74 percent, preventing 39,000 serious
lacerations and 8,000 facial fractures per year. Adhesive bonding of the
windshield halved the incidence of bond separation and occupant ejection
through the windshield portal in crashes, saving 105 lives per year.

Any time a windshield is repaired, it is no longer a continuous material and its
performance when impacted by occupants in a crash would not be consistent.
Therefore.the ability for a vehicle with a repaired windshield to meet FMVSS 205 is
unknown and such a vehicle may be in violation of that standard.

Standard 208 addresses the protection of vehicle occupants in a crash. The windshield
of a vehicle is an integral part of the safety cage of a vehicle as described in other
sections of this report and Federal motor Vehicle Safety Standards. Therefore the
ability for a vehicle with a repaired windshield to meet FMVSS 208 is unknown and
such a vehicle may be in violation of that standard.

Standard 212 addresses the mounting of a windshield to the body of a passenger
vehicle. The performance of a windshield is recognized as part of the occupant
restraint system of a vehicle. This standard requires that a certain portion of the
windshield remain attached to the vehicle when it is tested according to the crash tests
set forth in standard 208. Windshield cracks, particularly long cracks that run to the
edge of the glass and into the urethane bond, will affect the strength of that bond.
Therefore the ability for a vehicle with a repaired windshield to meet FMVSS 212 is
unknown and such a vehicle may be in violation of that standard.

Standard 216 addresses the strength of the roof of a vehicle. Bonded windshields have
been shown to contribute greatly to the strength of the roof of a vehicle, particularly in
the region near the heads of the front seat occupants. In some tests, the bonded
windshield has been shown to increase roof strength more than 30%.

In 1985, the NHTSA Publication DOT HS 807 489 stated:

The shift from hardtops to pillared cars with stronger roof support, in
response to FMVSS 216, saves an estimated 110 lives per year.

Any time a windshield is repaired, it is no longer a continuous material and its
performance when impacted by occupants in a crash would not be consistent.
Therefore the ability for a vehicle with a repaired windshield to meet FMVSS 216 is
unknown and such a vehicle may be in violation of that standard.

D. FINDINGS

Within the bounds of reasonable scientific certainty, and subject to change if additional
information becomes available, it is my professional opinion that:

1. A repaired windshield does not posses the mechanical properties of a



replacement windshield.
2. The mechanical properties of a windshield are designed into the body structure

of passenger vehicles.
3. The mechanical properties of a windshield contribute to the structural strength

and occupant protection designed into a passenger vehicle.
4: Vehicle manufacturers depend on the mechanical properties of a windshield for

their passenger vehicles to meet Federal Motor Vehicle Safety Standards.
5. The safety standards in which windshield glass contributes to include but are not

limited to standard 104, 205, 208, 212 and 216.
6. Vehicles with repaired windshields may fail to meet Federal Motor Vehicle

Standards 104, 205, 208, 212 and 216.

Gary A. Derian
Robson Forensic
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN,
ET AL.,
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vs. Case No.
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Worthington, Ohio.
Q Are you taking any medication or suffering

from any other condition that would prevent you

frorri giving truthful or accurate testimony today?

A No.
Q You have a BS from Case W estern; is that

correct?

A Correct.
Q And is that the highest level of education

that you've achieved?

A Yes.
Q And that degree is in mechanical engineering,

correct?

A Yes.

Q What is mechanical engineering?

A It's a fairly broad range. It deals with

structures, mechanisms, heat and fluid flow.

It's - it can be used in all sorts of

applications.
Q Okay. Do you consider yourself a mechanical

engineer? Is that how you would refer to

yourself?

A Yes.

0 Okay. And do you consider yourself a ceramic

engineer?

9
(Defendant's Euhibit A marked for

identification.)

Q Mr. Derian, I've just handed you a copy of an

affidavit and report that you have submitted in
this case. Can you just confirm that that's what

I've handed you, please.

A Yes.
Q Now, tuming towards the back of that

document, there's your resume and CV. And I'm

just going to direct your attention to that,

because I want to ask you a couple questions

about that. After your college degree, on your

resume is a listing for an SAE Congress, Crash
Safety and Reconstruction. Can you tell me what

that is?
A Every year the SAE has what they call a

Congress. And it's - and vendors come and
display the latest technological items that they
have, and a lot of papers are given iri various

automotive subjects. And I am particularly
interested in the crash and safety reconstruction

aspects of that. So I go and listen to papers.

And even in the years I didn't go, I still

A No.
Q Okay. Can you tell me what the differences

are between the two disciplines or the two

qualifications between a mechanical engineer and

a ceramic engineer?
A Well, I would consider a ceramic engineer to

be more of a chemist. I mean, I deal with

ceramics, I understand that, and I can design

products using ceramics. But when you say,

"ceramic engineer," that, to me, is somebody who

creates ceramics.
Q And in your course of study to become a

mechanical engineer, did you receive any or do

any coursework or receive any specialized

training in glass or ceramics?

A I never had an actual course in ceramics.

Q And did you ever have an actual course in

glass or would that have been within a ceramics

course in the engineering area?
A You know, at the time I got my degree, I did

not have a special course or a separate course in

glass, although I did have a course in product

failure, and that did include some work in
glass. And I've had quite a lot of experience in

glass over the years.

10
oftentimes buy the papers that are interesting.

Q Okay. Would it be fair to describe the SAE

Congress as a convention or a conference?

A Yes.
Q And how many days does it last or generally

last?
A I think it's about four days.

Q And I take it it's in probably Las Vegas or

some other convention center?
A Well, it's in Detroit. It's in Cobo Hall,

which is their big downtown hall.
Q And you've actually attended that in 1999 and

2000?
A Yeah. I probably have attended other years

besides those. I try to go every year, but I

don't get to it every single year.
Q Have you ever presented at that Congress?

A No.
Q In any of the years that you attended that

Congress or for which you purchased a paper, as

you referred to earlier, did any of the talks you

attended or the papers you purchase:d deal

specifically with windshield glass, glass in

general, or ceramics?

A I don't remember.

11

12
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1 A There is a bonus plan based on billed hours.

Q And when you are hired through Robson, is

; Robson paid and then from that comes your

4 salary? Is that how that system works?

A. Well, I get a salary regardless if Robson

gets paid or not.. But obviously, ff there's a

7 great disconnect, then the process falls apart.

Q But with regard to a specific engagement,

there is no, for lack of a better term,

10 splitting? In other words, part of the money
I' goes to Robson and part would go to you? Your

.21 salary stays the same, notwithstanding the bonus,

13 regardless of how many tfines you're engaged; is

4! that correct?

:5^ A That's correct.
161 0 Is the bonus tied directly to the amount of
7; hours or the amount of income that you generate

:3 for Robson?

19: A Yes.
) Q Can you tell me how that works?

I A We get $105 an hour for every hour beyond 20

22I hours a week billable for a 13-week average. So

3; in other words, if you have one big week, you

1 don't get a bonus. You have to average above

25 that for - actualiy, it's 22 hours now for 13

weeks, and then it kicks in.
2 Q And then you would receive an hourly bonus -

A Yes.
Q -forhoursoverthat.

5 And is the hourly bonus the same for

everyone? Is it always 105 or -

A Yes.

8 Q And is that the sole calculation in the

bonus, what you just described?

,J 1 A Yes. Well, if we do bad work and our clients

f t refuse to pay our bill, then that is deducted.

But that doesn't happen. It hasn't happened for

bi me.
14; Q That vrould be sort of what I would call a

5^ reatization analysis, something like that?

rd A Something like that.

17j Q Now, as I understand it, Robson's business is

3: primarily to provide expert either consuitation

i9i or testimony to the legal profession and also

20- insurance. Is that consistent with your

1 understanding?

22! A Yes.

23. Q Can you tell me how much of that is legal and

Ai how much of it is insurance?

[5i A I would say - you mean direct insurance? Is

21

2;
3
4

51

6,
7^

8i
91

10

11

12

I

.

13

14

15^

161
171;
18

19i

2T

I
25,

22

probably 20 to 30 percent.
Q So 70 to 80 percent of Robson's work is

directly for lawyers in litigation or potential

Iitigation?

A Yes.

Q Okay. Now, the Robson website refers to

scientific investigation. Is that a term of art?
MR. BASHEIN: Objection.

Go ahead.

A I guess it is. I mean, our investigations

are scientific, which means based on science; not

based on guesses or, you know - it meets the

Rules of Evidence, Federal Rules of Evidence.

Q Okay. Let me ask you this: Is there an

accepted definition of the term scientific

investigation in the engineering field? In other

words, is there a published description or

definifion of what is and isn't a scientific

investigation, that you're aware of?

A Yes, yes, there is.
Q And where would I find that if I wanted to

read it?
A Gosh, the easiest way would be to Google it.

But it has a certain meaning, and that is our

opinions are based on scientific fact, which

means we have - I don't know. There's a list of

this stuff in the Federal Rules of Evidence that

we -- as part of what we base our work on,

hypothesis testing, that sort of thing, ruling

out altemate causes, another expert with the
same facts would have the same opinions we would,

things like that,repeatability.
Q Would simply repeating something you'd been

told fall into your definition of a scientific

investigation?
MR. BASHEIN: Objection.

Go ahead.
A Simply repeating something I've been told,

that would not be scientific.

115 Q What about simpiy identifying things that you

I 16I couldnt determine?
17 A Well, that could be part of a scientific

18^ investigatfon.
19: 0 Okay. Would it be fair to describe that as a

20^ dead end within a scientific investigation?

21: MR. BASHEIN: Objection.

22 A No, I wouldn't call it a dead end.
123 Q Okay. Cou{d you explain for me how Robson

24! would interact with the Insurance industry as

25; opposed to the way it interacts with legal

-- -------------

L

E
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A In detail they differ, but the basic premises

are pretty much the way I described them earlier.

Q Okay. If you would turn to the first page of

what we've marked as Exhibit A there, which is

your affidavit, can you tell me how that

affidavit was physically prepared?

A Mr. Bashein's office prepared the actual

affidavit, which basically - you know what it

says.
Q Okay. You're not a ceramic engineer,

correct?

A ThaPs what I said, yes.

MR. BASHEIN: Sorry for

that typo.

Q Can you tell me who Ms. Weiffenbach is? Does

she work for Robson?

A Yes, she does. I was out of town, and this

was prepared and faxed to my office. And I

instructed Ms. Weiffenbach to put in my signature

and notarize it.
My understanding, this just basically says

this is my report. This doesn't actuaiiy state

any opinions. So that's what happened.

Q Okay. In your resume, particulady under the

3
4

)
,

u
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25 E Robson entry, you referred to technical

1 investigations. Is that the same as a scientific

investigation or is that something different?

A No. It's the same.
Q Okay. Beyond what you've already described

for me, did any of those investigations

involve -- strike that.
Now, during the same period of time you've

been employed by Robson, you're also acting as a

consultant for Dunlop Tires; is that correct?

A Yes. Let me clarify, though. I stopped that

work about the year 2000. Goodyear bought Dunlop

then, and they decided they no longer needed a

tire fitment guide, which is the work I was

doing.
Q During the Bme that you were consulting for

Dunlop, and I think you were about to get to

this, what were you doing for them?

A I was just - what I said, creating a tire

fitment guide. It's an 8 and a half by 11

softbound book, about 150 pages. And it went

to m we printed about 5,000 of them - and

they'd go to all their tire dealers, and they

would use it to assist in selecting tires for

customers.
Q So fitment means what tires would fit what

7

.^

29

30

trucks or vehicles for --
A Yes.
Q- specific uses and models, all that?

A Yes. You would look up the vehicle, the

customer's vehicle, and then it would offer

choices, good, better, best, high-performance,

traction, whatever.
Q Okay. And would that be exclusive to

Dunlop's products or would you also include in it

other tire companies' products?

A No. This was specific Dunlop replacement

tires, which Dunlop replacement tires are

suitable for every vehicle.
Q Am I correct that that work for Dunlop didn't

involve windshields, glass, ceramics, any of

those issues?
A That's correct:
Q Just to close that loop, during the time that

you were consulting for Dunlop, was that an every

couple of months? How much time was it and how

frequently?
A it was once a year. It probably took me

three months to do it. So I would start in

September and basically get them the copy in

January and the books in March.

Q And that was the only consulting work you did

for Dunlop during the period in question?

A Yes.
Q Now, you've also on your resume identified

Nordson Corp. as somebody you consulted for. Are

the dates there still accurate in terms of 1989

through 2000?

A Yes.
Q Okay.
A I quit my full-time job in 1999 when I went

full-time with Robson, but I continued to do a

little bit of consulting work with Nordson into

the year 2000, which is why there's that overlap.

Q Were you employed by Nordson at a time and

then went into a consulting role or were you a

consultant through the entire 11 years listed?

A No. I was an employee at Nordson. After I

quit, they still needed my expertise, so I

consulted for a short time.

Q Can you describe for us what Nordson, what

its business is?
A I worked in the automotive group at Nordson.

And the business I was involved in dealt with

dispensing sealants and adhesives for use in

automobile manufacturing.

31
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Q And again, as we touched on earlier, Nordson

would make the machinery but not the adhesives

and sealants themselves, correct?

A Correct. We would work closely with the

adhesive and sealant suppliers because our

equipment had to be compatible with the chemistry

of the materials we were dispensing. But we did

not design or manufacture the sealants or

adhesives.

Q And it's also true that Nordson and you did

not design the glass or windshields themselves,

correct?

A That's correct.

Q Avanti Automotive Company, that's the Avanti

car that I'm familiar with, correct? They

actually manufacture that?
A I'm not sure what you're familiar with, but I

think so, yeah.

Q The one with the odd headlights?

A Yes. It was originally made by Studebaker in

the early 60's, and then Studebaker went out of

business and Avanti continued making the Avanti.

Q Are they still making them today?

A No, they're not.
Q Where are they located or where were they

located?
A When I worked for them, they were in

Youngstown.
Q As I understand your resume, the work you did

while at Avanti did not involve designing the

glass or the adhesives, is that correct, the

windshield glass or adhesives?
A I was responsible for the installation of the

windshield as well as every other aspect of the

car. But I didn't actuaily design -- well, I

mean, we worked with the glass suppliers to make

sure we got windshields thpt would meet Federal

Safety Standards.
Q And those are the standards you referred to

in your report that we'll be talking about later?

A Yes.
Q As chief engineer, would I be correct in

concluding that you had responsibility for all

these subgroups within the manufacture of the

car?

A Yes.
Q So you wouldn't be directly in charge of any

one piece of it, but you had overall

responsibility?

A Well, Avanti is a small company, so I was

33

34

directly involved with all of it.
Q During the time you were with Avanti, did it

purchase its glass from a third-party supplier or

suppliers?

A Yes.

Q Do you recall who those were?

A I believe we got our windshields from PPG.

Q Exclusively the whole time you were there?

A Yes.
Q Why was it you left Avanti?

A Well, actually, I was fired. And I was fired

because - well, I was not -- I felt they weren't

building a car as well as they should. And I was

trying to make a lot of changes, and the

management found me troublesome.

Q Is that your assessment of that situation

or -- what were their stated reasons?

A They never had any stated reasons.

Q Pdor to that, the National Academy for

Professional Driving. Am I correct that that, as

I understand it from reading your resume, didn't

have - wel1, what, 'rf anything, did that have to

do with windshields, windshield glass or glass in

general?

A Nothing.

I Q And why did you leave the National Academy of

Professional Driving?
A I did a little consulting for Avanti while I

was an employee at the National Academy for

Professional Driving. Then I went to work

full-time with Avanti. It looked like a better

opportunity.
Q With regard to B.F. Goodrich, again, based on

my reading of that, it doesn't appear to me that

that touches on the manufacture or installation

of windshields orwindshield glass; is that

correct?

A That's correct.
Q That was purely on the tire side of business?

A Yes.
Q Back when B.F. Goodrich still made tires?

A Yes. They're currently owned by Michelin.

But yes.
Q And, again, what were the circumstances of

your departure from B.F. Goodrich?

A I left there because at that time, the

National Academy for Professional Driving looked

like a better opportunity.

Q So your departure was voluntary?

A Yes.

2
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Q At any point during any of your jobs, did you

do any impact testing or actual chemical testing,

any other actual testing on windshields or

windshield glass or, for that matter, glass of

any kind?
A I never performed impact tests like that upon

glass.
Q You are aware that those tests exist, though,

correct?
A Yes. And I'm very familiar with the Motor

Vehicle Safety Standards for my work at Avanti,

plus the work at Nordson, involving bonding the

glass. That was a substantial part of it.

Q And those are standards that manufacturers

have to meet, correct?

A Yes.
Q Have you ever received any professional

training or attended a seminar about windshield

repair or the machinery or products used in doing

that repair?

A No.
MR. FARRELL: Let's go off

the record for a second.
(Brief recess taken.)
MR. FARRELL: We're back on

37
Q Okay. Faxed to Mr. Bashein's, because I

didn't get it?

A Yes.
Q Is that the first time you provided that to

Mr. Bashein?

A I don't know. It might have been.

Q Okay. Did any of those other engagements,

and I want to separate reconstructing accidents

out of this, actually involve windshield glass

but not the reconstruction of an accident?

A All my glass work is in conjunction with

crash reconstruction.

Q Okay. And have you ever --

A I'm sorry. Or automotive safety issues. But

I've never done -- I've never been hired to do

glass only work.
Q Okay. Until this case, conect?

A Yes.
Q Okay. And that answer would also be true

with regard to the repair of a chip or crack in

windshield glass, correct?

A Yes.
Q With regard to the glass itself, do you

consider yourself a glass expert?

A I am an expert in certain aspects of glass.

the record.
Q Mr. Derian, earlier you told me that you've

been deposed 50 times, at least. How many times

do you believe you've been retained by an

attorney to be an expert in litigation? I assume

that it's something greater than 50?

A Yes. I don't know. 500.

Q Okay.
A That's a guess. Or iPs an estimate, I

should say.
Q Do you keep a list somewhere of matters in
which you've testified?
A Yes. I have a Rule 26 list..

Q And that would be the list that you're

required to provide in Federal Court?

A Yes.
Q And that only goes back four years, if memory

serves, correct?
A Yes. I haven't purged mine yet, so it

actually goes back a little farther.

Q You just keep adding them?

A Yes.
Q Did you ever provide that list to Mr. Bashein

or anybody at his firm?

A Actually, I had one faxed up this morning.

38
Q Okay. And what aspects of glass do you

consider yourself to be an expert?
A Well, I understand the brittle nature of the

glass. I have done some analyses of fracture

patterns. And in conjunction with the crash

reconstruction work, every single one of those

includes inspection of the windshields and side

windows, looking at fracture patterns.

Q By "fracture patterns," am I correct that

you're referring to the shape or pattern of

cracks in the windshield or damage to the

windshield; is that correct?

A Yes.

Q And you would look at that with an eye

towards trying to reconstruct how an accident or

crash had occurred, correct?

A Well, that's one aspect of it. Another

aspect is to evaluate the crashworthiness of the

vehicle. The glass plays a part in the

structural integrity of a vehicle. And one would

look at that to see how that performed. And; of

course, I'm familiar with the safety regulation

that requires a windshield remain bonded in a

frontal crash. And sometimes there may be a

problem with that.

39
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me, but --
Q Okay. And what caused you to go through and

make those clarifications or additional notes?

A Well, I had a discussion this morning with

Mr. Bashein about the detail of the case and my

opinions. And he suggested that I clarify some

of those.
Q And you did that this morning?

A Yes.
Q And that's the last page of the notes you

provided to me?

A Yes.

Q Were the rest of those notes also made this

moming?
A No. Those were made over the last week.

Q So we'll have to go back and go through those

and try to put the dates on each page; am I

correct?
A Okay. I mean, its, like I said, within the

last week.
Q Did you ever express either to Mr. Carmody or

to Mr. Bashein any opinions that aren't either in

your report or on the last page of the notes you

provided today?
A I don't think so. I mean, I may have

1 mentioned something. But in terms of have we

2 withheld any opinions? No. There's been no

3 conscious effort to withhold any opinions.

4 Q Okay. Tuming to the second page of your

5 report for a moment, you've identified four

3 things as materials that were available for

7 review. Does that mean that you actually relied

3 upon them or that you had access to them at the

9 time you wrote your report?
10 A Well, I had access to them, and -- I mean, I

1 did rely on them.
i2 0 Okay. And the manner in which you relied

13 upon them should be reflected elsewhere in your

(4 report, correct?

15 A Yes.
16 Q Okay. And would it be fair to say that if

17 one of these four items is not mentioned

18 elsewhere in your report, it didn't play a role

19 in your opinions?
Y) MR. BASHEIN: Objection.

21 A Not necessarily. I guess we'd have to go
22 item by item and then try to extract the various

?3 percentages, if you want.
24 Q Okay. Does this list encompass everything

25i that was available to you at the time you wrote

69

70

your report?
MR. BASHEIN: Other than

the research he referred to,

Mike?
A You know, there's a lot that's available to

me, you know, including my discussions with

Craig Carmody. But these are the specific items

that I used to write my report.
Q Okay. Did you read everything on this list

cover to cover, for lack of a better term?

A I can't say that I read -- I looked at every

page of everything on the list. But that doesn't

mean I read every single word of every page.

Q Okay. Prior to completing your report, did

you ever ask either Mr. Bashein or Mr. Carmody

for any additional information?

A I did not.
Q Okay. Now, going down the list, you

explained to me earlier that you got the report

of Mr. Carmody directly from Mr. Carmody; is that

correct?

A Yes.
Q Did you also get a copy of that from

Mr. Bashein or not?

A No.

Q Did you ask Mr. Carmody for his report or did

he volunteer it or did somebody else suggest that

you rely upon that?
MR. BASHEIN: Objection to

form. Go ahead.
Q Do you understand my question? I understand

it was a bit compound.

A Well, he volunteered it.

Q Mr. Carmody did?
A Mr. Carrnody volunteered it.
Q Do you know why Mr. Carmody volunteered to

provide you with a copy of his report?

A Well, I'm working on the same case with him,

and he would have done that.
Q And did he provide you with a draft or did he

give it to you once he was finished?

A i only saw it once it was finished.
Q So you would have received that at some point

after whatever date Mr. Cannody's report is

dated, correct?

A Yes.
Q And beyond the fact that you were working on

the same case, you and Mr. Carmody never had a

discussion about why he thought you should have a

copy of his report?

71
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MR. BASHEIN: Objection.

A No.
Q And you hadn't asked for it prior to his

volunteering it?
A Not in so many words.

Q What do you mean by "not in so many words"?

A I didn't have to ask for it because he gave

it to me. We regularly give each other reports

in our company, especially if we're working on

the same case together.
Q Did you provide him with a copy of your

report when it was finished?

A Yes.

Q With regard to Item 2, the training
documents, did you ask for those documents or

were they simply provided to you?

A They were provided to me.

Q Okay. Your field of expertise is not in

training, correct?
A That's correct.

Q Okay. And it's not --

A Well, I am an expert in some aspects of

training, but I'm not opining on training issues

in this case.
Q Okay. And those materials would have been
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or a suggestion from somebody else?

A No. That was my judgment.

Q Did someone suggest to you that you look at
those standards or was that your idea?
A It was my idea.
Q Okay. And I take it that if you thought you

needed additional information from either

Mr. Cannody or Mr. Bashein, you would have asked

for it and it would have been listed as something

you reviewed or was available to you, correct?

A Yes.
Q And with the exception of the sort of

preliminary research we discussed earlier,

there's nothing that you reviewed that isn't

listed here?

A That's correct.

Q Okay.
A Well, other than incidental things. You

know, my years of experience and all that sort of

thing. But in terms of documents that were

gathered for the purposes of this report,

everything I used is listed here.
Q And if you had looked at something on the

Intemet and specifically referred to it, you

would have listed it here if you could have
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provided to you by Mr. Bashein or Mr. Bashein's

office; am I correct?

A Yes.
Q With regard to the Item 3, the discovery

documents, and the Bates stamps are listed, were

those also materials that were provided to you

and that you didn't ask for?

A That's correct. I didn't know all the

information that was available. And Mr. Bashein

sent these to me early on.
Q And with regard to Items 2 and 3, you never

felt the need to ask Mr. Bashein for any

additional materials from the case in order to

issue your opinions, correct?
A That's correct. My opinions have to do with

the automotive safety aspect of a repaired versus

replaced windshield. And I didn4 feel like I

was lacking any information with which to do

that.
Q Okay. And with regard to Item 4, the Federal

Standards, I assume that you either had or had

access to those at your office?

A Yes.
Q And with regard to the ones that you chose to

focus on, was that your judgment or Mr. Carmody's

74
I recalled it, correct?

A Yes.
Q How was your report physically prepared? I

mean, who actually did the typing?

A I did.
Q And did you prepare any drafts?

A Well, sure. I mean, it's kind of a

contlnuous process until I'm satisfied with it.

Oftentimes we -- I give them to other experts in

the office just to review and sometimes

non-experts just to look at from a grammatical

and linear thought process.
Q Okay. With regard to this particular report,

were there any drafts that were saved or printed

out during that process?
A No. I don't have any other copies other than

this one.
Q Okay. And did anyone besides you edit or

review this report? And I'll start with inside

Robson.
A No one - well, probably. I likely had

passed this to someone else in the office to look

at. Oftentimes a rigorous review will show up in

the billings. But whatever was done in this case

was apparently minor enough that it didn't
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warrant a separate billing.

Q Am I correct from your previous answers that

you believe you had somebody else review or edit

this but you can't remember if you did?

A Well, it's our standard policy to do that.

And I don't specifically recall what happened in

this case. I happened to be out of town while I

was finishing this case. So maybe that process

was a little bit disrupted.

Q And am I also correct that the kind of review

you've just been discussing would be a

substantive review rather than a proofreading for

grammar and spelling review?

A I don't recall what was done in this case.

Q Do you recall if Mr. Carmody reviewed it or

not?
A He did not.

Q Is it a policy of Robson that somebody else

intemally looks at all reports or is that simply

a practice that is usually done?

A It's a policy.

Q Is that written down somewhere?

A I don't know.
Q But that's a policy thafs set by Robson?

A Yes.

0 And has been throughout the entire time

you've been associated with that firm; Is that

correct?
A Yes.
Q Beyond what you've already told me today, did

Mr. Bashein or any other of Plaintiffs' counsel

review your report?
A Mr. Bashein did look at it, and we had some

discussion about it. But honestly, I don't

remember what we did about it, what happened. I

mean, if any changes were made. Certainly no

opinions of mine were changed, and nothing was

withheld, because I just don't do that sort of

thing. But I don't remember.
Q Now, based on the contract we looked at

earlier, Robson was hired in July of 2005.

Actually, you were brought into the case in July

of 2005. Why is it that you didn't begin writing

your report until November of 2006?
A No report was needed until then.

Q Okay. Is that the only reason that you

weren't asked to start on it until that point in

time?
A That's right. Craig was doing a lot of the
research and a lot of the glass-odented work.
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And after that was more or less determined, then

I applied that work to automobile safety.

Q Okay. So in the gap between your time

entries in March of '06 and November, you were

simply waiting for somebody to give you the

go-ahead to write your report?

A Yes. I have a lot of cases in process that

don't get worked on until some deadline

approaches.
Q Was it always the contemplation that you

would use Mr. Carmody's report as a basis for

your report?

MR. BASHEIN: Objection.

Q And by "always;" I mean always after you knew

you'd be involved In the case?
MR. BASHEIN: Objection.

Q Plainly when you were 15 you didn't

contemplate that.
MR. BASHEIN: Objection as

to form and misstates facts.

Go ahead.
A Craig and I, Craig Carmody and I had agreed

that he would do the glass analysis and that I

would apply those results to automobile safety

issues. And that's how we did it.

Q On the occasions when Mr. Bashein or his

office provided you with materials, did it always

come with a cover letter?
A Usually. I mean, I would expect so.

Q With the exception of Mr. Carmody, did you

speak with or consult with anybody else at Robson

or elsewhere about your opinions?

A No.
Q And, again, other than to the extent your

report references Mr. Carmody's opinions, the

opinions in there are yours and yours alone,

correct?

A Yes.
Q Now, you've titled your report a "Preliminary

Engineer's Report." And, again, is that a term

or a phrase that has a specific defined meaning

in your field?
A I use the word "preliminary" when I think

there's a reasonable chance that I may supplement

the report at a later point in time.
Q And what made you think that at the time you

were writing this report?

A Mr. Carmody titled his preliminary, and I

sort of agreed with him that I would do the same,

just for the reasons I stated. But I didn't have
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any specific knowledge that I would be doing

additional work.
Q Okay. And, again, you've explained where

preliminary came from. Is there a specific

definition of what an engineer's report is or

isn't or is that simply your phrase for the

report that you, as an engineer, issued?

A It's just like that. I'm an engineer and

it's a report I wrote.

Q In your affidavit, which is the first page of

that document, you state that your opinions are

based in part on your investigation of the

matter. What did your investigation of this

matter entail?
A Mr. Carmody's opinions that a repaired glass

was weaker than non-repaired glass was one

basis. And then I applied that to the areas of

automotive safety that rely on the strength of a

windshield.
Q So am I correct that your investigation

consisted of reviewing Mr. Carmody's report and

the other materials we've already talked about,

and then reaching your conclusions about the

standards that you discussed? Is that a fair

description?

A Yeah. That's the simplest description. As

we discussed, I have quite a bit of automobile

windshield experience and some knowledge of the

difficulty of bonding to glass. And that did

form some basis for my opinions that, you know,

when I read Mr. Carmody's opinions and some of

the other materials, I understood the science

behind it and made me more confident in those.

Q But, again, in terms of the actual work

specific to this case, that's reflected in your

invoices, and it was reviewing the materials

identified, including Mr. Carmody's report, and

writing the report, correct?

A Yes.
Q So you did no actual inspection of the car or

windshield; is that correct?

A That's correct.
Q No testing?
A That's correct.
Q Mt. Carmody did no testing of his own. Is

that your understanding?
A Honestly, I don't know what testing he may or

may not have done. I donR think he did. He

would have talked about it in his report.

Q Am I correct that your understanding of what
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Mr. Carmody did is based on large part about what

he wrote in his report?

A Yes.
Q Okay. And you certainly didn't suggest to

Mr. Carmody anything that you thought he should

or shouldn't do before issuing his opinions; is

that correct?
A Well, we probably talked about lots of

things. I don't recall.anything specific.
Q Okay. And with regard to the areas about

which Mr. Carmody opined, you relied on his

expertise in those areas, correct?

A Yes.

Q And you didn't check his work or check his

sources or anything of that nature; am I correct?

A I didn't independently do that. But in the
course of doing my work, I read some of the same

materials he did. And as I said, my own
experience with glass made me comfortable with

the work he's done.
Q Based on your description of the work that

you just did, the review of the materials
provided to you and issuing your opinions, would

that fall within your definition of a scientific

investigation?

1 A Yes;
Q In the course of your I think you said 500

engagements - you thought, at least?

A Something like that.
Q -is it normal practice for you to rely on

2
3

4

5

6 another expert's work?

A Most of the -
MR. BASHEIN:

7
8
9
10
11
12
13

Objection.

A Most of the time, I don't. But once in a

while, when two or more experts work on a case,

then we rely on each other's work.

Q Okay. And out of the ballpark 500 times
you've been retained as an expert, how many times

do you think you've relied on another expert's

work in the way you relied on Mr. Carmody's here?

A Most of the cases in which I rely on another

expert involve a biomechanicai engineer in

dealing with an automobile crash. I would say

:out of 500, maybe 20.
Q So it's a small percentage?

A Yes.

14

MR. BASHEIN: Can you pick

a spot to take a break?
MR. FARRELL: You just

did.
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(Brief recess taken.)

(1 Mr. Derian, I'd like you to open your report,

if you would, to the first page of actual text.

And I'll be asking you some questions about

that. -
My first question is the first paragraph of

information iri the introduction section there,

where did that information come from?

A This information came from Craig Carmody. I

did not have an incident report or deposition at

that time.
Q Okay. So I should ask Mr. Carmody where he

got it?

A Yes.

Q The next paragraph, which is a single

sentence, you describe the purpose of your

investigation. Was that the purpose that you and

Mr. Carmody came up with in that discussion we

already talked about?
MR. BASHEIN: Objection.

A I mean, I guess Mr. Carmody and I had

discussed our aspects of the case. But this is

what I knew that I would be doing.
Q Okay. And did you know that from Mr. Carmody

or from Mr. Bashein br some other way?

85
cited?

A I don't believe it does.
Q Is that a term, as far as you're aware, that

appears in Mr. Cullen's insurance policy?

A I don't believe it does.
Q Okay. As far as you know, is that a legal

term or part of one of Mr. Cullen's claims in

this lawsuit?
A I think the reduction in safety offered to

occupants of the vehicle with a repaired

windshield compared to the safety of a

non-repaired or replaced windshield is a major

issue in the case.
Q And based upon that, you came up with - as

you said earlier, you made the decision to focus

your investigation on determining potential

safety hazards based upon the standards you refer

to; am I correct?
A Yes, basically. My conclusion was there are

hazards caused by this process.

Q And in your opinion, would those hazards,

whatever you feel they are or aren't, be greater

or lesser with a windshield that is damaged but

not repaired or a windshield thafs repaired?

A I think - well, I guess I don't know. I

A No. I more or less directed the division of

labor. I mean, this is my area of expertise, so

this is the area that I discussed.
Q So am I correct that you got a description of

the issues in the case from Mr. Carmody, and then

you determined what part of your expertise you

thought could be helpful in that context?

A No. The issues of the case were in our

initial contact forms, and pretty well laid out

in the discovery documents. I think Mr. Carmody

and I each separately knew the issues in the

case. But the purpose of my investigation was as

stated, to determine the potential safety

hazards.
Q I understand that. My question was, who

determined that that would be your purpose?

A I did.
Q Okay. Now, wilen you came up with that

purpose, was that connected to any engineering or

other standard, that you're aware of?

A Besides the ones I listed?

Q Mr. Derian, I'm not sure - let me rephrase

the question. Strike that.

Is potential safety hazards a term that

actually appears in any of the standards you've

86
really don't know.
Q Do you have an opinion, Mr. Derian, about

whether it's possible for a windshield to be

damaged in a way that's not visible to the naked

eye or would that be a question for Mr. Carmody?

A That would be a question for Mr. Carmody.

Q Can other materials be stressed in a way

that's not visible to the naked eye, or

weakened?
A Usually stress like to a metal that weakens

it is visible. You say to the naked eye. Maybe

you need a straight edge or something, but it's

generally visible.
Q Am I correct that whatever information you

had about how Mr. Cullen's windshield was

damaged, the circumstances before and after that

came from Mr. Carmody?
A We never really discussed that.

Q Okay.
A My understanding is that he had a damaged

windshield. And I didn't really know exactly how

it was damaged.

Q Did you or, to your knowledge, did

Mr. Cartnody look into how that windshield was

installed?
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of the angle. The next column to the right is

the distance. That would be the X dimension in

trigonometry. And the height would be the

projected height from the center line onto a

vertical or onto a perpendicular surface.

Q So let me see if I understand this
correctly. Just using the 10-degree angle -- let

me back up for a second.

When you say, "tangent of the angle," what

does that mean in layman's terms?

A ThaPs a precisely defined trig function. It

would be the opposite over the base; the Y

dimension over the X dimension.

Q Okay. Now, am I correct that what your

calculation showed that usirig -- assuming an

angle of 10 degrees, the .176944 tangent -- the

30-inch distance from the windshield you already

told me about, correct?

A Yes.
Q This zone with be 5.3 something inches high;

is that correct?

A Yes.
Q Okay. And then that second set of numbers

off to the right there is just using larger

angles, dght?

A Yes. That's -- I think that's a 55-inch

distance.
Q - Distance from the windshield?

A I think so. I don't remember now, to be

honest with you.
Q And it also appears on the right-hand side to

always assume the same or always use the same

tangent. Do you know why that would be?

A Well, all the angles are the same. I think

1.75, that seems to be consistent with a

55-degree angle. And I think that had to do with

the slope of a windshield. Many windshields are

sloped about 55 degrees. So that would be -- if

you laid a piece of paper on the glass, the 8 and

a half-inch dimension of that paper would be

reduced by dividing it by 1.75 because of that

angle.
Q Because of the angle of the windshield

itself?

A Yes.

Q Okay.

(Defendant's Exhibit J marked for

identification.)
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Q I've handed you a two-page document that I've

marked as Exhibit J. Can you tell me what --

first of all, do those two pages go together, as

I surmised?

A Yes.

Q And what are those?

A These are notes, things that I saw on the Web

that I copied to use in the report. These --

like, first one, 1985, "An Evaluation of

Windshield Glazing and Installation Methods for

Passenger Cars," this is just a highlight of a

NHTSA publication, as specified there, in the

highlighted paragraph from that. And this was

taken from the NHTSA website.

Q That first entry under 1985?

A Yes.
Q Okay. In 1989, would that, again, have been

something -- looks like - these are your notes

from the NHTSA,site, am I correct, or are these

actually copied straight off?

A Yes, these are copied straight off.

Q So this is their description of the reports?

A Yes. I quote them in my report, which is why

I have them copied here directly. Basically, I'm

showing that the standards have been shown to

1
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save lives. So by failing to meet standards,

then the conclusion is that lives will be lost.

Q Okay. Now, the first standard you referenced

is a "High Penetration Resistant windshield."

That was a requirement as to the actual nature of

the glass itself, correct?
A Yes. That's talking about the glass itself.

Q Okay. And 1989 is talking about door latch

improvements between 1963 and 1968, correct?

A It talks about that in addition to the next

part of that talks about FMVSS 216, which is the

roof crush resistance.
Q And again, those two things don't really

apply to the windshield at all, correct?

A Well, no. The roof crush resistance does

apply to the windshield. I talked about it.

Q But the door latch improvements there didn't

change or require anything as to windshields?

A No.
Q And the shift from a hardtop to a pillared

car is part of the metal structure, not the

glass, correct?
A But that's part of the trend towards meeting

24I that FMVSS 216. And bonding the windshield is

25 tied to meeting that standard.
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black border. And almost all cars have that

these days. It hides that bonded line. It

provides a nice little trim, dark border around

the glass. Sometimes these frits have little

patterns built into them for them to transition

from the clear area to the blacked-out area.

It's an integral part of the bonding area.

Q And what purpose does the frit serve?

A Partly it's cosmetic, and also it blocks the

ultraviolet radiation from the urethane to glass

bond.

Q Okay. Is that black ceramic frit required by

the FMV Standards?

A No. The FMVSS standards are performance

standards, not design standards.

Q Now, after quoting from the NHTSA publication

that we already talked about, you make the

statement that, "Any time a windshield is

repaired, it is no longer a continuous material

and its performance when impacted would not be

consistent."

Now, in the first instance, Mr. Derian, am I

correct that what causes - strike that.

What do you mean by "not continuous"?

A Well, rather than having a solid sheet of

glass on the surface of the windshield to the

outside of the PVB layer, it would be, say, in

the area of repair, there would be a transition

from glass to the repair resin and then back to

glass. So this is no longer a continuous sheet

of glass but a breached sheet, and that won't

have the same integrity as a complete sheet.

Q And the breach in the continuity that you

just referred is, in the first instance, caused

by the chip or crack itself, correct?
A Yes.
Q And when you say that the performance would

not be consistent, is that based on any actual

test results that you're aware of?

A As I explained, I have a lot of experience in

the chemistry and the trouble it takes to

properly bond glass. And my opinion is that a

resin filled chip would not have the same

consistency as a solid piece of glass.

And, in fact, in Mr. Cullen's case, his chip

is not only -- sorry - his repair spot is not

! only yellowed, but it's detaching itself from the

glass.

Q And that's based on your conversations or

your reading with Mr. Carmody or your reading of
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his report, correct?

A Yes. Thafwas right. I didn't -- as you

know, I haven't seen his myself at this point,

his car.
Q Have you seen any photographs of Mr. Cullen's

windshield?

A The photographs that are in Mr. Carmody's

report.

Q Have you seen the originals of those

photographs?

A No.
Q Now, in your report, you state that Standard

205 addresses keeping occupants inside the cars;

is that correct?

A I think that's in Standard 208.

Q Okay.

A Sorry. 212 addresses the perimeter, the

portion of a perimeter that remains intact when

running the 208 test.

Q Okay. So with regard to the standard -

getting back to my question, it is your opinion

that the ability to meet the standard would be

affected, but you did no test to confirm or

refute that; is that correct?

A That's correct.

Q And Mr. Carmody did no tests to confirm or

refute that; is that correct?

A That's correct. And the State Farm research

paper acknowledges the same issues. And State

Farm has done no testing to -- or PPG, for that

matter - to determine that repaired windshields

are not - don't affect performance in these

tests.

0 Are you aware of any tests that have been

performed on repaired windshields or repaired

glass?

MR. BASHEIN: For what

purpose? What's the test you're

asking about, Mike?

MR. FARRELL: I'll let

Mr. Derian tell me what he's aware

of.

MR. BASHEIN: Objection to

the question. Go ahead.

A There is a long crack repair study performed

by State Farm. And in that report, I believe

there was some reference to the ANSI penetration

standard in another portion of that standard.

But the ANSI standard has other areas besides

those two.
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Q Okay.

A That's the only information that I have.

And, of course, in that report, I think they say

it passed those tests. But that doesnR

address - that's not the condition of a

windshield mounted in a car. And it doesn't

address issues of the protection of the

occupants.

Q Okay. Am I correct, based on your last

answer, that you made no effort and did no

research to find out if any testing had actually

been done on repaired windshields by people other

than you and Mr. Carmody to see if they met the

standards that you were referring to?

A I haven't found any such data. My

understanding is that kind of information was

asked for in the discovery process. And since it

wasn't produced, I'm going to -- one conclusion

to that would be that it doesn't exist.

Q Okay. Am I correct that you never looked to

see if anyone had actually - whether or not such

information was in State Farm's possession,

whether anyone had done such testing; is that

correct?
A I don't have any way to look into State

133
breached windshield will not have the same

mechanical properties of a continuous dne.

Q Okay. And leaving aside whether or not --

strike that.
So it's your belief that it won't be the

same, correct?

A Correct.
Q But you can't say whether or not that

difference that you believe exists would cause it

not to meet Standard 205, correct?

A Like he said, some aspects of a repaired

windshield are certain to fail. I'm going to

restate that. Some aspects of a repaired

windshield are certain to fail safety standards.

Other aspects may or may not, depending on the

type of repair and the amount of original damage

and the vehicle structure.
Q And with regard to Standard 205, what you

said in your report was that whether or not a

repaired windshield met that standard was

unknown, using that term in its normal sense,

correct?
A Yes. They don't know. I mean, they're doing

these repairs and they don't know what effect it

would have.

Farm's records to see that sort of thing.

Q I think you misunderstood my question.
Leaving aside what State Farm may have had in

its possession or what it may have produced

during discovery, did you, Gary Derian, do any

research to find out if anyone had done any

actual testing to see if the actual test results

agreed with your hypotheses or your opinions?

MR. BASHEIN: Objection to

form.
A I have not found any independent research on

the performance of repaired windshields.

Q Okay. Are you aware of any research that you

don't consider to be independent?

A The only research I know of is the long crack

study, research study, by State Farm in which

they question the repairing of windshields.

Q Okay. And you didn't feel you needed to find

that research to either refute or corroborate

your opinions in this case; is that correct?

A I didn't. Because like I said, my own

experience with bonding of glass tells me that

whenever you have a discontinuous surface like

that - plus the mechanics of brittle materials

and stress concentrations tells me that a

134
Q Okay. And is there anything short of

actually doing the tests required by Standard 205

that you could do to leam that answer?
MR. BASHEIN: You're

relating to the ones that would

vary repair by repair versus the

ones he's expressed an opinion

that all repairs fail?
MR. FARRELL: I'm asking

about Standard 205 and

particularly Mr. Derian's

statement that it is unknown

whether a repaired windshield

could meet that standard.

Q What would you need to know to answer that

question, Mr. Derian?
MR. BASHEIN: He's

qualified that.

MR. FARRELL: Mr. Derian

can testify for himself, Craig.

A I think I'm talking about 208 Standard there.

Q No. I'm looking at the paragraph directly

above it.
A Okay. Well, if I were charged with running a

test program, I would perhaps start with the full
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gamut of the ANSI standards just to understand.

But I can tell you, having handled windshields

and having removed and installed windshields

personally, the tiniest little crack will cause

the whole windshield to crack when you're

handling it compared to a non-cracked glass.

In other words, the presence, of a crack in a

windshield severely weakens that glass. And I

know that from personal experience. That would

tell me that whatever happens -- whether or not

it passes 205, the presence of a cracked or

repaired windshield would create a less safe

condition than a replaced windshield.

Q Okay. And as opposed to a cracked or chipped

windshield that was not repaired, what is your

opinion?

A I don't know.
Q You have no opinion about whether a given

person would be better off doing nothing or

having a chip repaired?
A I haven't actually researched that to be able

to give you a definite. But I would suspect it

to be very little effect on the performance of

the glass due to a repair.
Q If actual tests had been performed that

137
MR. BASHEIN: Subject to

the additional opinions he's

rendering, Mike, or are you asking

him to ignore this?
MR. FARRELL: We'll get to

those in a moment. I'm asking the

question I asked.
MR. BASHEIN: Objection.

Fail to include the additional

opinions that he has today.

MR. FARRELL: Provided this

morning, so we're clear.

A No. I mean, all my opinions are to a

reasonable degree of engineering certainty. And

what I'm saying in these paragraphs is you take a

repaired windshield, it may cause that vehicle to

fail motor vehicle safety standards, it may not.

But in every case, it creates a reduced level of

safety compared to a replacem¢nt windshield.

Q With regard to Standard 208, that's a

crashworthiness test, conect?

A Yes.

Q And it sets up tests for active and passive

restraint, which is seat belts and air bags,

correct?

1 showed that repairs greatly improve those tests,

would that change your opinion?

A I'd have to see those test results and

analyze them. But probably not.

Q But you didn't look for any such test results

and didn't analyze any, correct?

A Correct.
Q To your knowledge, did Mr. Carmody look at

any test results like that?
A I don't know what he looked at.

Q Okay. Am I correct, Mr. Carmody, that you

used the phrase -

A I'm Mr. Derian.

Q I'm sorry. You knew it was going to happen

once today.

A That's okay.

Q If it's any consolation, I had a witness call

me Mark all day Friday.
MR. BASHEIN: You look like

a Mark.
Q Am I correct that as to those things where

you used the term "unknown" or "may," you

couldn't get to the reasonable degree of

professional certainty that you needed to to

actually offer an opinion, correct?
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A Yes, the whole gamut.
Q So Standard 208 doesn't specifically apply to

windshields or glass, correct?

A It's not specific to windshields, but
windshield bonding and windshield performance are

part of the performance of Standard 208. It's

integral with the vehicle designed that affects

the ability of that vehicle to pass that

standard.
Q Okay. And with regard to the repair to

Mr. Cullen's car, did that repair, in your

opinion, have any effect whatsoever on the seat

belts or air bags?
A I would expect that the seat belt and air bag

would not be affected but the ability of that car

to meet Standard 208 might be. And whatever its

performance in the 208 test would be reduced with

the broken windshield and repaired windshield

than would be with a windshield.

Q And that opinion that it would be reduced,

that its performance would be reduced, is not

based on the actual tests that you and

Mr. Carmody have done or that you have seen?

A It's based on a knowledge of the important

nature of a windshield to the performance of
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passing the 208 test. For example, windshields

sometimes deflect the deployment of an air bag.

So with less strength in the windshield, you

could have a situation where the air bag may

deploy improperly.
Q Has that actually happened in any case that

you're actually aware of?

A I'm not aware of a case, no.

Q And it certainly, to your knowledge, didnY

happen in Mr. Cullen's case, correct?

A No. There was no crash in Mr. Cullen's case.

Q And, again, whatever compromise happens to

what you referred to as the safety cage, that's

actually caused by the damage to the windshield

in the first instance. It's not caused by the

repair, correct?
A That's probably correct.
Q And in your opinion, with regard to Section

208, would a person be better off to drive around

with an unrepaired crack or a repaired chip or

crack?
MR. BASHEIN: Objection.

That's not his option under the

policy.
Q Do you have any opinions, Mr. Derian, about

what the policy requires or doesn't require?

A My understanding is the policy requires that

State Farm indemnify the owner.

Q Okay. And you understand that

indemnification is a payment of money, correct?

A Yes, in this case.
Q And having testified that you dealt with
insurance companies as much as you have, I assume

you also understand that once the repair is made,

the insured may or may not get the car repaired;

is that correct?

A That's correct.
Q In that situation, in your opinion, would the

insured be better off leaving the chip unrepaired

or to get it repaired?
A I'd have to look at the car and see.

Q Okay. And what would you want to look at?

A Well, I guess I'd want to look at the chip to

determine if the windshield would need to be

replaced -- should be replaced.

Q And what would you look at in the chip to

decide whether or not the chip was severe enough

to decide if the windshield should be replaced?

A Well, I'd look at all the aspects, the

location, the depth, the size of it, the presence

141

142

of cracks radiating away, proximity to the edge.

Q Am I correct that even -- that in your
opinion, there are situations where a chip

wouldn't warrant replacing the windshield?

MR. BASHEIN: Objection.

A ft is possible that sbme chip may not warrant

replacement of a windshield. ^

Q Okay. And to know whether that would fit ii
within your definition, you'd have to look at it?

A I would. ;+^
7

^

Q In your opinion, do chips change over time?
MR. BASHEIN: Talking about

original damage versus repair, ,..
Mike?
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MR. FARRELL: Yes.

Q Leaving aside whether -- I'll rephrase the

question.
If a windshield is chipped on day 1, can that

chip grow or change in nature over time?

A Yes.

Q And what would affect whether or not that

happened?
A Well, I think it always happens. It may
grow. Cracks may radiate from it and grow based

on the stresses in the glass. The chip becomes

contaminated from elements, rendering -- well,

causing the bonding of a repair to be affected.

Materials can get into the -- I say materials,

dirt, water, salt can get into the PVB layer and

cause a delamination and loss of strength there.

Lot of things can happen.
Q Now, with regard to stresses, what would

cause stresses that could cause a growth of a

chip or occurrence of a crack?
A It could be a thermal stress or could be body

flex.
Q Thermal stress, in my terms, would be

temperature, correct?

A Yes.
Q So that's going to differ based on where the

car is, Arizona versus Minnesota, correct?

A Yes.
Q And with regard to - did you use the term

body flex?

A I think I did.
Q Okay. Am I correct that that would include

things like whether or not you hit a lot of

chuckholes?
A Yes, or put a wheel up on a curb or things

like that.
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that these are factually inaccurate benefits, and

I had those in my notes before I spoke with him.

And then based on our conversation and our review

of my notes, he suggested that I add that to my

opinions.
Q Okay. And the script that you referred to,

you had that at the time you wrote the report

itself, correct?

A I did have parts of that. I think these

sections here does include script.

Q But at the time you and Mr. Carmody discussed

what opinions you would be providing, you chose

not to say anything about the script; is that

correct?
A That's correct.
Q Okay. And why did you make that decision

then and why did you change your mind either last

week - excuse me - earlier this week or this

morning?
MR. BASHEIN: Objection to

change his mind.
Q Am I correct, Mr. Derian, that you decided

what to include in your report in November?

A I did.
Q And you did not include anything about the

script, correct?

A I did not.
Q And that was a conscious decision on your

part, correct?
A Yes. I was limiting my opinions to the

automotive side, automotive safety issues.

Q Which is your expertise, correct?

A Yes.
Q And you do not have any specialized training

or knowledge about scripts; is that correct?

MR. BASHEIN: He knows when

they're not truthful.

MR. FARRELL: Move to

strike.

A I am capable of reading the script and

determining if it is a fair representation or

not.
Q And do you know whether any portion of the

script was, in fact, read to Mr. Cullen or -

A I don't remember.
Q What's your understanding about how the

script is used or who uses the script?

A The Lynx employees uses it.

MR. BASHEIN: He's not

done.
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Q I apologize.
A The Lynx employees use the script when

discussing windshield repairs with an insured.

Q And do you know whether Mr. Cullen actually

spoke to Lynx?
A I guess I don't remember that part. I didn't

make a note of it in my notes of his deposition.

He may have actually spoken with his agent's

office.
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10 MR. BASHEIN: Objection;

11 move to strike.

12 Q With regard to Item 5 on the last page of

13 your notes, Mr. Derian, that's a reference to the

14 discussion you and I already had about abrasion;

15 is that correct?

16 A Yes.
17 Q Is there anything signified in addition to

18 what we've already discussed in Item 5?

19 A No.
20 Q Would you describe that as an additional

21 opinion or a clarification of an opinion?

22 A Which? No. 5?

23 Q No. 5.
24 A That's a clarification.
25 Q Okay. And, again, it's a clarification you

decided to make after your conversation with

Mr. Bashein this morning?

A Yes.

Q Okay. With regard to Item 6, it states,

"Time sensitive repair." Again, would you
describe that as an additional opinion or a

clarification?

A This would be an additional opinion.

Q And is that additional opinion what we've

already discussed not so long ago today?
A Yes. It is a time sensitive repair, and

there is no time limitation when qualifying a

crack.
Q Okay. And, again, that's an opinion you

decided to offer after speaking with Mr. Bashein

this morning?

A Yes.
Q Mr. Derian, are you aware of any developments

in the products or technologies used to repair

car windshields over the last 8 to 10 years?

A No.
Q Are you aware whether there have been any or

5

6

23' just not aware of the details?

24 A I'm just not aware of what they might be.

251 Q Do you recall the date of the long crack
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Q Am I correct, Mr. Derian, that none of your

opinions is specific to Mr. Cullen's car or to

the repair to his windshield?

MR. BASHEIN: Objection.

IPs not what he said.

A No. Several of my opinions apply directly to

Mr. Cullen's car.
Q How often did you talk to Mr. Carmody during

the course of his or your work in this case?

A Three or four times.
Q And if those conversations were more than a

few minutes, they should be reflected in one or

more of your time changes; is that correct?

A Unless they're included in something else,

like write report or do research. I can't say

that I always record every phone conversation.

Q Okay. Was it important to you how

Mr. Carmody reached his opinions or only what

they were?
A Well, I didn't really rely on Mr. Carmody's

opinions for my opinions. We talked about

things.. He's the glass guy and I'm the car guy,

but I have a lot of glass experience myself, as

we talked about. So I think I explained I was

comfortable with his opinions because I was

familiar with the technology that he was talking

about.
Q Okay. I know that you were aware that

Mr. Carmody examined the windshield in

February -- excuse me -- last year, and you only

saw the pictures that were attached to his

report, correct?

A Yes.
Q Do you know whether he took any other

photographs or anyone else did?

A I don't know.
Q bid he provide you with any notes from that

exam?

A No.
Q Do you know where or when that examination

took place? You know when. But where?

A I think it was up here in Cleveland.

Q Okay. Do you know how long between - how

long elapsed between the repair of Mr. Cullen's

windshield and Mr. Carmody looking at it?

A. Almost three years.
Q And as far as you know, is the February

examination of the car by Mr. Carmody the first

time he looked at it?
A I believe so, but I don't know for sure.
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Q And forgive me if I'm repeating myself, but I

believe you testified that it's your

understanding the windshield was still in the car

at that time?
A That's my understanding.

Q Do you know who, if anyone else, was with

Mr. Carmody when he inspected the windshield?

A I don't know.
Q Okay. Do you have any reason to believe that

anyone else, any other expert or technical person

has inspected Mr. Cullen's windshield besides

Mr. Carmody?
A I don't know. .

Q Okay.
MR. FARRELL: I'll tell you

what, Craig, I referenced taking a

short but not lunch break. This
would be probably the right time

to do that.
MR. BASHEIN: You've gotto

be kidding.
MR. FARRELL: No. I'm

almost done.
(Brief recess taken.)

Q Mr. Derian, in doing your work in this case,

did you follow a set of procedures or guidelines

or anything that is set forth in a text or
anywhere or did you just do it from your own

methods?
MR. BASHEIN: Objection as

to his own methods. Go ahead.

A I follow what is considered the scient[fic

process.
Q And considered by whom?

A The scientific community.

Q I'm sorry. Go ahead.
A Well, it's hypothesis testing, ruling out

alternate causes, and something - I think we

talked about it earlier today -- something that's

15 repeatable.
16 Q Okay. What testing did you do in reaching

17 your conclusions here?

18 A I didn't do any physical testing of

19 windshields.
20 Q Okay. Did you do any other kind of testing?

21 A Well, I applied my experience, and I applied

22 the standards, and I applied my knowledge of

23 mechanical structures, including brittle

24 material, such as glass, to form my opinions.

251 Q Okay. Is there any way to test for another
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mechanical engineer, such as yourself, to test or

validate the work you did here?

A Yes. I think that engineer could look at my

report and my notes and understand exactly how I

came to my opinions.

Q Okay. And would a mechanical engineer having

your background, your educational qualifications,

who reviewed the same materials that you reviewed

reach the same conclusions?

A Yes.

Q In all cases?

A I believe so, yes.

Q But you're not aware of anyone who has

actually done that and reached the same

conclusions you have; is that correct?

A In this case?

Q Yes.

A No, I'm not -- well --
Q Excluding Mr. Carmody's piece of this?

A That's correct.
Q Okay. Is it also correct that you did no

research to try and find out whether anyone else

had agreed or disagreed with your conclusions?

A I was not able to find documents to describe

the strength and performance of repaired

177
Q Do you understand my question, Mr. Derian?

A No. I think the reduction in strength can be

tested.
Q But neither you nor Mr. Carmody did that?

A That's right. There's - you can test

individual glass. You can test the whole

vehicle. And, of course, every fracture pattem

has a different result. But every one of those

tests will show a reduction in strength compared

to a replacement windshield.
Q Okay. And beyond stating some, that it will

cause some reduction In strength, as you sit here

today, you can't measure in magnitude what that

reduction would be or tell us what implications

it would actually have?

A Well, I think I've described the

implications.
MR. BASHEIN: Objection.

Q In your report, you mean?
MR. BASHEIN: We've been in

deposition here six hours. He's

done it here, too.
Q Is there anything that you haven't told me

that you think covers that other than what we've

discussed today?

I windshields. I did some research on that, and I

2 think it was even in the billing. But I was not

3 able to find anything other than the documents

4 that were supplied by State Farm.
5 Q Okay. Beyond what you've already told me, is

6 there any way to empirically test your

7 conclusions or would that be performing the full

8 gamut of tests we talked about earlier?

9 A I think anyone who has handled glass,

10 particularly windshields, would agree that the

11 presence of a crack degrades the strength of that

12 material. So I guess it would be relatively easy

13 to confirm that.
14 Q Okay. And do you think that all of those

15 people - you don't know any specific people.

16 But, again, do you think that all of those people

17 would also agree with you that you can't measure

18 that reduction in strength?
19 , MR. BASHEIN: Objection.

20 He didn't say that. He said you

21 can measure it. It iust hasn't

221 been tested.
23 MR. FARRELL: I don't want

24 to argue with you about earlier

251 testimony, Mr. Bashein.

178
A No. I think we discussed it thoroughly.

Q What understanding do you have, Mr. Derian,

about what would have happened if Mr. Cullen

didn't want his windshield repaired?
A You mean had it replaced or just not had it

repaired?

Q Either.
A If he didn't want it repaired, he would not

have even called his agent. If he wanted it

replaced -- Mr. Cullen says he was not given the

opportunity of replacing it. He didn't believe

he even had that choice.
Q And you don't know whether any other State

Farm policy owner knew or believed they had that

choice; is that fair?
A I haven't analyzed any other case.
Q And you would have to talk to all those

people, correct?
MR. BASHEIN: Objection.

A Yeah, or gather some information.
Q Are you aware of any failure in Mr. Cullen's

windshield since it was repaired?

A I believe the repair failed. It had

delaminated and turned yellow.
Q And you already told me about that earlier,

1

2

3

4

5

6

7

8

9

10
11
12

179

180

Parise & Associates Court Reporters, 216-241-5950



Cullen, et al., vs. State Farm Insurance Co., Deposition of Gary A. Derian, P.E., 1-15-07

I
181

correct?

A Yes.

Q And that's the only failure you're aware of?

A Yes.

Q Okay. And, again, you don't know if that has

happened with regard to any other windshield

repair pursuant to a State Farm policy, correct?

A Well, it would be pretty clear to me that

other similar repairs would have failed in

similar ways.

Q Okay. And when you say, "similar," do you
mean similar in the type of resin used?
A Yes. Similar to the resin and the

environment and all those things would fail in

similar ways. And then other resins would fail

in other ways.

0 In your opinion, are there any resins that

won't degrade in the way you believe Mr. Cullen's

windshield degraded -- or the resin degraded?

A I believe there is no resin that would match

the performance of a glass windshield. Other

resins may degrade in different manners. But

there is no pfastic resin that will match a glass

windshield.

Q Will the degree of degradation vary from

2

resin to resin and based upon conditions?

A Sure. The resins are different. I would

imagine they would perform in some different

manner.
Q And would the manner in which the repair is

performed affect that, in your opinion?

A It could, sure.

Q Would the conditions under which it was

performed vary?
A Sure. Temperature, humidity, cleanliness,

preparation.

Q Do you have any information as to when or

under what conditions Mr. Cullen -- the resin --

the repair to Mr. Cullen's windshield began to

change color?

A He said something in his deposition about

that. I don't recall.

Q But the only informatlon you would have would

be from his deposition?

A Yes.

Q Okay. Are you aware of any organizations

that either set standards or criteria for

windshield repair?

A I suspect that there is.

Q But you didn't look into that, and you

182

couldn't tell me what any of those are or

anything about those standards or criteria, as

you sit here today; is that correct?

A That's correct.

Q Are you familiar with the National Glass

Association?
A Only from the depositions I read.

Q Okay. That wouldn't be an organization you

would deal with as part of your normal work; is

that correct?

A That's correct.
Q Mr. Derian, you seemed to put some

significance on the concerns raised in some of

the documents that were in State Farm's

possession. Would you place equal significance

on documents that were available or in State

Farm's possession that showed good test results?

MR. BASHEIN: Objection to

form.
A I would have to review those documents to

see.
Q Okay. And am I correct from your last answer

that no such documents were provided to you or at

least that as you sit here today, you don't

recall seeing any, as such?

I
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A That's correct.

Q Okay. Who are the major windshield

manufacturing companies?

A Well, gosh, there's PPG, there's LOF.

5 Q LOF?

6 A LOF, Libby Owens Ford. There's Pilkington,

7 who is a European-based company, but I think they

8 have some operations in the U.S. Guardian Glass.

9 I think Glasurit is a German --

10 Q Glasurit?

11 A Glasurit, G-I-a-s-u-r-i-t.

12 Q What about Safelite?

13 A Okay.
14 Q Would that be one of them?

15 A Yeah, it would. I forgot about Safelite.
16 Q Would it affect any of your opinions if any

17 of those major windshield manufacturers

18 sanctioned windshield repair?

19 A No. I'd have to see the tests and the

20 results on which those sanctions were based

21 before I could even begin to change my opinion.

22 Q Okay. Would it be significant to your

23 opinion if any of those companies had set forth

24 criteria for the situations in which they felt it

25 would be appropriate to replace a windshield?
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A Again, I'd have to study that before I change

my opinions or come up with new opinions.

Q Would it be something you'd want to look at

if it existed?

A Like I said, I like having more information,
so I would like to see that.
Q Okay. But as you sit here today, you're not

aware of any such criteria or sanctioning or

approval; is that correct?

A Correct.
Q Were you finished listing what you consider

to be the major auto glass manufacturers?

A Yes.
Q Okay. Are you aware of any instance in which

the reduced strength that you've opined a repair

leads to has led to either the failure of a

windshield? I'll just ask it that way. And when

I say, "failure " the collapse or breaking of a

windshield.

A No.
Q Are you aware of any situation in which,

again, the reduction in safety that you've opined

occurs has led to an Injury that wouldn't

otherwise have occurred?

A I don't know. I haven't found such a case.

185

1

Mr. Cullen.
Q Did you ever suggest to Mr. Bashein or

Mr. Cullen's other lawyers that they should tell

Mr. Cullen not to drive his car with his

windshield repaired?

A No.
Q If you thought there was an actual risk to
Mr. Cullen, would you have communicated that risk

to Mr.-Cullen?
MR. BASHEIN: Objection.

A When I find a risk, I'm ethically bound to

disclose that.
Q And in this case, you did not advise anyone

that Mr. Cullen shouldn't drive his car?

MR. BASHEIN: Objection.

He did disclose the risk in his

report. Go ahead.
A Like I said, I never talked to Mr. Cullen,

and so I didn't specifically verbally, besides

what was in my report, disclose that.

Q If in the course of doing your work as an

expert, which we know you've done a lot of, you

discovered something that you thought posed an

actual risk to a person, would you immediately

alert the person to move out of the house, don't

Q Did you attempt to find out instances in

which either of those two things had actually

happened?
A The research work f did didn't turn up

anything like that.
Q Do you think if that had happened it would

have been in the research you did; it would have

popped up?
MR. BASHEIN: Objection.

A I thought so when I was doing the research.

Q Okay. Is the absence of that kind of

information in the course of your research

something you consider to be significant?

MR. BASHEIN: Objection.

A No.
Q Okay. So the actual -- strike that.

So the strength of your opinion doesn't turn

on whether or not -- strike that.

Did you ever tell Mr. Cullen that he

shouldn't drive his car?

A No.
Q Did Mr. Carmody ever tell him that?

A I don't know.
MR. BASHEIN: Objection.

He's testified he never spoke with
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drive the car; whatever you thought would be

appropriate?

A Yes.
Q Okay. And you did not do anything like that

in this case, correct?

A I did not.

Q Okay. To your knowledge, did Mr. Carmody?

A I don't know.

Q Okay. And would Mr. Carmody be bound by

those same ethical obligations you just referred

to?
MR. BASHEIN: Objection as

to ethical obligation. Go ahead.

A I don't know if Mr. Carmody is a P.E. or not.

Q I think you said you'd be ethically bound?

A Yes.
Q And those ethics, based on your last answer,

item from your status as a professional engineer?

A Yes.
Q How long have you known Mr. Carmody? I know

you told me.
A About a year - well, maybe two years.

Q Based on knowing him for the period of time

that you've known him, do you think that if he

thought there were an actual risk, he would have

187

188

Parise & Associates Court Reporters, 216-241-5950



1
2
3
4
5
6

r 7

8
9
10r
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Cullen, et al., vs. State Farm Insurance Co., Deposition of Gary A. Derian, P.E., 1-15-07

Q Which is almost a three-and-a-half-year

period, correct?

A Yes.
Q And you're also aware, based on your

experience, that peoples' ownership of

automobiles changes, correct?

A Yes. I think it was less than three years.

Q And it is possible, if not likely, that

assuming you're correct and eventually

degradation will occur, that the person who owned

the car on the date of the repair might not own
it later; is that correct?

MR. BASHEIN: Objection.

A Well, that's possible. I guess it's like

putting sawdust in your transmission to quiet it

and theh quick trade it in. That's not really an

ethical thing to do, but -
Q Mr. Bashein asked you several questions about

what is generally accepted or well-known or

beyond dispute, all of which you answered yes to,

more or less.
In any of those answers, were you referring

to anything that you haven't already told me

today?
A I don't believe he covered new ground but

209
wrote that script; is that correct?
A I didn't have any of those studies myself.

Q Nor did you ask Mr. Bashein for them or look

for them anywhere else, correct?
A I did some research, as I explained, and I

didn't find any studies to indicate that.

Q Is it your opinion, Mr. Derian, that an

improperly replaced windshield would always be

safer than a repaired windshield?

A No, that's not my opinion.
Q Okay. So in making the determination of

whether a windshield that was replaced is safer

than one that was repaired, you'd have to know

the conditions and whether or not the replacement

was done correctly; am I correct?

A Well, I think if you compare a proper

replacement to a proper repair, all my opinions

stand as I've explained.
Q And in the real world, that's not true in

either case, is it?
MR. BASHEIN: Objection.

A Well, like I said, would you not buy tires

because you thought the guy would screw up your

tire, or would you not have your brakes repaired
because you were afraid the mechanic would do an

simply was trying to clarify some points.

Q Okay. So there is no other study or anything

else that you were referring to in answering any

of those questions?
A No. I'm not withholding any information from

you.
Q Okay. Now, earlier, you stated that you were

aware of no valid basis upon which anyone could

opine or state that a repair would make a

wind5hield safer. My first question is, does the

script say it's safer than a replacement or safer

than no repair, or do you remember?

A I'd want to look at the scdpt.

Q And in your opinion, if there were test

results done under an appropriate standard that

showed that in some cases repairs strengthen

glass, would that be a vaiid basis for making

that statement?
A Depends on the time frame. I'd have to look

at those studies to make a determination, because

there's a lot of factors that are generally not

revealed in studies like that.

Q You made no attempt to find out what

information that statement was based on in the

script or what studies were available to whoever

210
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improper job? That's not a good reason to not

follow through with a repair.
Q My question, Mr. Derian, was based on your

experience, is it true or not true that
replacements are done improperly? That does

happen?
A I don't have experience in the windshield

replacement business.
p Or in the repair business, correct?

A Well, I am involved in a lot of automotive

repair work --
Q I meant windshield repair.

A Yes, that's correct.
Q So you have experience neither in windshield

replacement nor in windshield repair, because we

were talking over each other?

A Well, in those businesses. Like I've said,
I've done windshield replacements myself. And it

is - fl's always possible that a replacement

windshield is improperly installed. I think that

would be a different case, though, than the case

we're working on.
Q And do you think it's possible that there are

some State Farm -- strike that.
MR. FARRELL: That's all I
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WINDSHIELD REPASR WORK GROUP TECHNICAL SIIBCOHMITTES

uF'PORT TO NGA WYZIDsKTF* r' REpA2R WORK GROTJP

A technical subcommittee was formed by the members of the
NGA Windshield Repair Work Group to davelop and implement
a short term testing program that investigates the
integrity of windshield repairs.

The technical subcommittee consists of technical
representatives from four companies involveA in the auto
glass industry. Each representative has experience in
auto glass testing and had his/her company's laboratory
available to accomplish the subcommittee's goal.

An initial meeting was held at NGA to discuss the
subcommittee's charter and to formulate a plan to meet it.
The subcommittee decided to concentrate on the issue of
cracked windshiebds with a focus on structural integrity
while considering the durability and visual acuity of the
repair material. They also decided to-perform
"distinguishing" tests - tests that would compare the
properties of unbroken and unrepaired..glass -
independently of each other based on their own

laboratory's abilities.

After conducting some tests at their facilities, the
subcommittee held a second meeting at NGA. Based on the
test results presented at this meeting, the technical
subcommittee reached the following conclusions:

A. Test results demonstrated that samples of broken and
repaired laminated glass were not as strong as
undamaged laminated glass.

B. Test results demonstrated that samples of broken and
repaired annealed glass were not as strong as
undamaged annealed glass.

C. Test results demonstrated that moisture which
penetrates a defect in a laminated glass lite and
reaches the interlayer can adversely affect-the
glass/interlayer adhesion. This condition could
result in excessive fragments dislodging from the
glass on the side opposite an impact. This raises
the concern that a motor vehicle's driver and/or
passengers could be subjected to excessive "flying'!
pieces of glass should an impact occur on the
exterior side of the windshield.
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D. The test results noted in item C above also raise
the concern about any adverse effects that repair
materials may have on a windshield's interlayer when
a defect extends through the glass to the
interlayer. Included among the effects to be
considered are reductibns in interlayer strength and
in glass/interlayer adhesion. The subcommittee did
not perform any tests at this time to evaluate this
situation, but various members have agreed to in the

near future.

E. Test results demonr:trated that samples of annealed
gla.ss coated with a cured film of repair material
were adversely affected by a 24-hour exposure at
room temperature to water•and isopropanol. These
resul.ts lead the subcommittee to be concernedabout
tTce resistance of repair materials to weather,

andcleaning solvents, and windshield washing
the effects of long-term exposure.

Based on the tests performed, the subcommittee notes the

following:

1. The test data does not demonstrate that a repaired
windshield would be equivalent.in performance to one

that was undamaged.

2. No tests were performed to study the visual acuity
or the long-term integrity of a repaired windshield.
The decision to not investigate these two areas was
based on factors other than their importance. The
subcommittee recommends the testing of these two
areas be performed.

3. From the nature and extent of the tests conducted,
the technical subcommittee could not draw a direct
correlation to the actual safety performance of a
repaired windshield in a motor vehicle.

Finally, the subcommittee concludes from its testing and
deliberations that a standard or policy regarding
-windshield repairs is appropriate and recommended.

Respectively submitted,

Edward M. Egan, P.E.
Technical Engineer

March 1, 1993
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d*TppSHIBLD REPAIR TESTS' Sk7IlKARZ' REI bRT

This report briefly summarizes tests conducted at four

independent, participating Sa.boratories as a basis
for discussiotts

regarding the safety implications of windshiel.d repair.

Individual reports and methods are included, where appro-

priate.

Z. y^ f ,.a Yaminates

Obiective:

compare penetration .resistance of repai,red, broken and

unbroken 2aminates.

17isct2ssion:

A number of 12 in. x 22 in- specimens, cut from

windshields, were collected for testing. - Samples were

unbroken, cracked one-side and one-side cracked then repaired.

Five-pound ball impact tests were conducted under conditions

dascrib^.-d in P1dSI 226.1-1990 (Test 26) except that a staircase

method was used to determine mean break height. samples

were tested with the break or repair impacted side

(inboard) as well as on the side opposite impact (outboard)

es t :

zr.

SamD1e ^BH (FT.)

Control (no break) 22.6
Break (outboard side) 20•7
Repair (outboard side) 20.4

Break (inboard) 29'7
Repair (inboard) 21.2

Conciusions:

Results indicate no practica2 difference in impact

performance of unbroken, broken or repaired samples when

measured by the failing five-pound ball test.

es

Ob ective:

Compare the compressive/fZexc-'raa strength of cracked and

cracked then repaired laminates vs. undamaged controls.

.10 SIIAON Z4sZ P'ti6 ZTB YV3 6T:80 t8/L0/TO
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pISCLtSSLan:

Between two independent laboratories, three tests were

conducted to measure and compare the strength to rupture of

var.tous Zaminate samples.

2hree types of laboratory prepared Saminates wOre

tested: undazmaged controls, samples cracked on both

sides and samples whioh were cracked and then repaired.

cracks were made to run from edge to edge, at the midpoint

of the sample. In one case, two d,ifferent repair resins

were employed,
each handled and cured according to the

manufacturer's instractions.

q,k•o of the three tests conducted used the concentric
6

ring test (as described in .ASTR C=158=84): one
lab ^®stwhich

x,6 in, and the other 12 ^x 12 in. samples. Samp

were one-side cracked de we were edamaged
the damaged side up (compression) as

side down (tension) orientation.

In a modification of the above method, one lab also

tested 6 x 12 in. samples which were clamped on one end

while a force was applied to the opposite, extended (6 in.),

€ree edge. The'crack or repair waspos$i^?nond
approximately

1/2 in. from the edge of the clampe
d

po

Resu ts: k ^6° (Lb5 1Brea
vRi Rina Pree-Edaen

,,,6u X12"
Samale

Control (unbroken)

6

596 257.5 55.9

Broken (1-side/uP) 571 168.3 27.8
129

Repaired (1-side/up) 554/489* 178.6 .

Broken (1-side/down) 437 165.7 44.3
028

Repaired (1-side/down) 510/578* 110.5 .

Broken (2-sides) 255 4.6
31

1.6
61

Repaired (2-sides) 317/297* . .

(* Two repair resins used)

Conclusiansr

scatter in the individual data does not allow absolute

comparisons to be drawn. In some cases, broken samples test

better than unbroken controls. However, it appears clear

from the results of the 2-side damaged/repaired samples, and

others when viewed in general, that there is no indication

that repair restores laminate strength and integrity.

JNI SfIAON Z6SZ t4e ZT9 %V3 BT=00 t'8/L0/TO
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ZIZ. sV=ngth Test'g - Glass

Objectiye:

Compare the strength ot unbroken and repaired qZass

specimens by tensile and 2ap shear methods.

Qi'.scussion:

9Co/Czofn

To obtain a direct indication of the. strength of a
repaired bond, tensile tests were conducted on unbroken and

repaired glass samples. Two types of repaired samples were

prepared; butt-joined and lap-shear.

Butt-joined samples were produced by scoring and breaking

a 0.090 in. thick x 1 in. wide x 6 in. long glass into two

pieces. Repair resin was placed on the crack surface and
the two halves were pushed together and bonded in their
origina2 position.

The lap-shear samp2ea were produced using two 0.090 a.n.

x i in. x 3 in. pieces of clean,' demin. water rinsed g2ass.

These pieces were overlapped, with air side facing, and

banded together with a 2/8 in. bead of repair resin.

Samples of each of 4 different repair resins were used,

following as closely as possible the manufacturer's recom-
mended procedure.

The samp2es were then placed in an Instron tester and

the tens#.2e strength to break was measured for the repaired

samples and an undamaged control.

Resu1 ts :

Method - Tensile strength -'Butt-jo.ined Samples

SamaZe

.090^ x 1^ Glass Bond

Repair
Resin

Break
Lbs,

i None 5361
2 A 2017
3 B 2375
4 C 1460
5 1S74

DMI SfL10N zE4z GBB ST9 %Vd BT:80 r8/L0/TO
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Method - Lap Shear Strength
, 090^' Glass with 1" x 0.125^ Lab Jt.

am

Repair
Re_s_aB

Break

-ZDs-^-

1 None (5361)
A 1624

2 g 1084
3 C 1599
4 513
5

D

^onclusions:

The tensile strength of the repaired samples varied with

repair resin used. A22 samples measured less than 50$ that

of the control.

I2eeNfred Glass ntal

EvaZuate the resistance of repaired glass samples to

end-use exposure.

Discussion:

An evaluation of repair resins was not a focus of this

study, but questions were raised regarding the retention of

bonding performance under end-use conditions. Althou.gh a

variety of tests such as thermal and humidity cycling and

weathering would be of interest, a simple solvent exposure

test was conducted.

A thin film of each of 6 available repair resins were

cast and cured on the clean, air side surface of 1 x 3 in.

pieces of glass. The glass/resfn samples were then immersed

to a depth of 1/2 inch in a test liquid for 24 hours at room

temperature. The three test liquids selected were; water,

iso-propano2 (a constituent of window washer solution) and

pentane (a component of gasoline). After immersion, the

samples were removed and examined.

Conclusions:

Results are reported in Table SV A (attached). Photo=

graphs of the film surfaces are included as^;;;Exhibits I-

vI, AI2 resins appear to be affected to some degree by this

solvent exposure test.
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T LEIV A

EFFECT OF SOLVENT INNERSION PoR 24 HOURS AT ANBIEIYT' TENPERATURE

POtYNERIZ£D THIN FIL1! ON TIN SIOE OF DENIN NASH£D 6LASS

ADHFSIV CHECK WATER

A APPEARANCE small globules or
gel-)ike inciusions

TISSUE peels
LIFT OFF' yes

B APPEARANCE cloudy
TISSUE peels and tears
LIFT OFF yes

C APPEARANCE orange peel
TISSUE ok
LIFT OFF yes

0 APPEARANCE swol7en edge

2-P OP

swollen edges

peels and rolls up
yes

slightly cloudy
tears
yes

swol7en edge
tEars
yes

slightly swollen edge

TISSUE peels off ok
LIFT oFF yes yes

E APPEARANCE slightly cloudy ok

TISSUE ok
LIFT OFF yes

ok
with effort

F APPEARANCE slightly cloudy ok
TISSUE ok ok
LIFT OFF with effort with effort

TO NE

swollen edges

wipes off
yes

swollen edge
peels and tears
yes

swollen edge
small globules
yes

swo71en and peeled back
edge
ok
yes

swollen and peeled back
edge
tears
yes

ok
ok
ok

Nm

For APPEARANCE comments are for a vfsual look at the coatfng and noting what was seen.

For TISSUE a"Scotties" facia7 tissue was pressed on both sides of the glass with thumb

and fore finger and;.a single wipe down the glass from no coating thru the coating to the et^

of the glass. Comi»ents noted.

For LIFT OFF the index finger was rubbed at about a Y6 degree angle re7ative.to the

coated side, attempting to "7ift" off the coating. "With effort" fndicates more force and

more attempts were required.
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I

24 hour i.mmexsi.on test
Photomicrograph (IOOX)

.jntrol Water

3:sopropanol
Toluene
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isopropan.ol

CCO/LZO t

Toluene

9NI S[lA6N Z9SZ tt8 ZTe %Y3 TZ:80 t8/L0/TO
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SCO/8Z0fj^

24 hour.immersi.on te.st
Photomicrograph (100X)
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sopropanol

SCO/8Z016

24 hour immersion test

Photomicrograph (1dOX)
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X-^^S /i-d E

Isopropanol

sco/oco(pj

24 hour immersion test
Photomi.crograph (100X)

JXT S(2e0,Y

water

Toluene
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,2G5^^3 F

24 hour. immersiorn test
Photomicrograph (100X)

Control . Water

'sopropanol

9ff0/iC0O :)NI Sf180N

Toluene
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v. Reuaired Glass g^d.itv R^ect

Qbjectiye:

Evaluate retention of repaired glass bond strength after

exposurg to heat and humidity.

Discussion:

Based on the solvent immers.i.on tests described above, it

is of .fnterest to determine what nffect heat and humid.ity

might have on resin bond strength.

Two resin samples were selected from among the six

avaiSable (Table IV A) and were used to produce butt-joined

repaired glass pieces as described in Section SIi. Repaired

samples were then subjected to coffin (520C, 95$12H) exposure

for 24 hours and•then tensile tested to failure.

ResUZts:

V. St ength Tests Reoaa,red GZass

Method: Tensile Strength - Butt-joined Breaks

.090- x 1" Repaired Bond
24 Hr. Humidity Exposure

Repair
'

Exposure
Temn oa 8H*

Average
Break Lbs.

Sample ss •

1 None (5361)

2 A Ambient 3183
52 95 2485

3 g Ambient 3136
52 95 2292

Conclusions:

After exposure to high temperature and humidity, tensile

strength of the repaired samples tested wore reduced by

20-30* after on2y 24 hours. Additional exposure test.ing

would be approprfate.
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VZ. r ^I.'+5.+M

Obiec {vec

Conduct tests
to demonstrate the effect that moisture

intrusion through a aracked windshield - where the breaK

extends to the plastic (PVB) interlayer - would haveo

glass/interlayer adhesion and the potential for glass

dislodgement on impact.

pisc+}ssicn:

.PVB interlayer has the unique ability, due in part to

its moisture sensitive nature, to provide
a windshield wi.th

a moderate and controlled level of adhesion to gla&s. This

controlled inter2ayer/glass adhesion is low enough to give

the windshield its' energy-absorbing, high penetration

r.esistant
properties and high enough to avoid delamination

and glass dislodgement on impact. Moisture is carefully

,controlled during windshield assembly to obtain the proper

windshield adhesion Zevel.' should the interlayer be
exposed

to high humidity or moisture through a crack or break in the

windshield, the interlayer/glass adhesion level could

decrease a-nd dela_mination
or alass dislodgement could occur.

To demonstrate the effect of moisture on windshfeld

performance, a series of laminates were prepared in the

laboratory with interlayers that had been exposed over a

range of relative humidities.

Laminates were impacted at +22°C and -20°C with a 1/2

pound ball from 30 feet by the method described in

ANSI Z26.1-5990 (Test 5.12). Glass dislodged from the side

opposite impact was collected and weighed. Laminate

moistures and adhesion (pummel) were measured and recorded.

es :

OSURE SNTERLAYER GLASS DISLODGED (GMS.)
EXP

tIMMCI -r220C -20°C
t_ RIL_ * H20 . zP

10 0.22 9/9 2.01 2.19
81

22 0.49 6/6 1-70 0.
87134 0.78 3/3 1.98 .
45

42 0.95 4/3 2.20 2.
3

50 1.40 2/2 3.71 2.2
45165 2.01 0/0 46.5 .1
7880 3.84 0/0 23.8 .13

Se0/cCo(n DNI SfIAffN ZFSZ 568 Zt8 XY3 SZ=80 t6/L0/T0
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cgnclvsions:

When exposed
to greater than 508 re2ative humidity,

inter2ayer moistures can increase to 1* or more with an

accompanying (Jrop in interlayer/glass adhesion.
in such

cases, a 2arge increase in the amount of glass dislodgement

on impact can occur.

To 12lustrate the extent of interlayer moisture pickup

that can occur pri°r.to repair, a cracked windshield sample

was subjected to a 2-week expasure at 53°C, 1008 RS followed

by 1 week of dry-out at 22°C, 30$R9. This cycle was

repeated three times and 2ami-nate moisture was measured by

standard IR spectraZ technique. The results of this

exposure, a°moi.sture map", is shown fn
Figure VS A

moisture

enoughn6^low dhasion)e to Qleadh toarea
gla sltdislodg m nt 3on

impact extends nearly 2 inch inward from the crack line.

(Although it is not a point of 3ssue here, the aNSi Z26.2

(test 5.12) 2imits bare inter2ayer to 1 in2 opposite impact

and 3 in2 total).

SCO/VCOo :NI Sfld°tt tFSS v46 ST9 %S'3 99-60 116/L0/TO
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FIGURE - CRACKED WINDSSiIELD/MOISTURE INTRUSION.

-YER

TEST CONDITIONS:

2- WEEK COFFIN @ 53°C; 100% RH

1- WEEK DRY OUT @ 22°C; 30% RH

3 CYCLES

. qr.I .
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V
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Farrell, Michael

From: Tucker, Robert J.

Sent: Tuesday, February 23, 2010 4:17 PM

To: Farrell, Michael; Ezzie, Joseph E.

Subject: Carmody/Derian MIL

Attachments: NGATest.PDF

Mike and Joe.

I just spoke with Doug and the exhibits have been revised for the Carmody/Derian Motion, Here is how they
should be:

A - Carmody Report
B - Carmody Deposition Excerpts
C - Derian Report
D - Derian Deposition Excerpts
E - NGA Test (the full document is attached)

We have removed the ROLAGS document as an exhibit and merely referred back to the Appendix for it.
Therefore, it can be removed from the exhibits Joe is brining up with him. The exhibits for the Hildebrand motion
remain the same. I will do an acc (accuracy for you Mike) check for the depo cites in the Carmody/Derian motion
and let you know if there are any changes.

Rob

2/23/2010



IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, et a].

Plaintiffs,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

CASE NO. 555183

JUDGE DAVID T. MATIA,

MOTION OF DEFENDANT STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY TO EXCLUDE THE

TESTIMONY AND REPORT OF PETER J. HILDEBRAND

State Farm Mutual Automobile Insurance Company ("State Farm") moves to

exclude the testimony of Plaintiffs proposed expert Peter J. Hildebrand. In the

guise of an insurance "claims professional," Mr. Hildebrand provides testimony that

merely mimics Plaintiffs interpretation of the insurance contract, Plaintiffs view of

the facts, and Plaintiffs desired legal conclusions. Mr. Hildebrand's testimony

should be barred by the Court for the following primary reasons:

• Mr. Hildebrand's interpretation of State Farm's contractual duties is a
judicial, not expert, function.

• Mr. Hildebrand's interpretation of Ohio law and his opinions that
State Farm acted "contrary" to its legal duties are impermissible legal
and ultimate conclusions.

• Mr. Hildebrand's opinions do not satisfy Evid. R. 702 because he does
not opine on matters beyond the knowledge of a lay person and
because his testimony is not helpful to the trier of fact.

Mr. Hildebrand's opinions, in "implying" duties not found in the
insurance contact, violate the parol evidence rule.



Mr. Hildebrand's testimony is also generally unreliable because it passes

judgment on other persons' knowledge and state of mind and because it rests on the

inadmissible testimony of Plaintiffs other proposed experts.

Mr. Hildebrand is literally a lawyer•advocate in expert's clothing - his sole

purpose is to say that State . Farm "did" everything Plaintiff alleges. Mr.

Hildebrand's testimony and report should be excluded.
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, et al.

Plaintiffs, CASE NO. 555183

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

JUDGE DAVID T. MATIA

MEMORANDUM IN SUPPORT OF DEFENDANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION TO EXCLUDE THE

TESTIMONY AND REPORT OF PETER J. HILDEBRAND

1. INTRODUCTION

State Farm Mutual Automobile Insurance Company ("State. Farm") moves to

exclude the testimony of Plaintiff s proposed expert Peter J. Hildebrand. In the guise of

an insurance "claims professional," Mr. Hildebrand, who is an attorney, provides

testimony that merely parrots Plaintiff's counsel's various arguments but he does not

offer any opinion that is the proper subject of expert testimony under Ohio law. Mr.

Hildebrand's testimony should be barred by the Court for the following primary

reasons:

• Mr. Hildebrand's interpretation of State Farm's contractual duties is a
judicial, not expert, function.

• Mr. Hildebrand's interpretation of Ohio law and his opinions that State
Farm acted "contrary" to its legal duties are impermissible (and incorrect)
legal and ultimate conclusions:

. Mr. Hildebrand's opinions do not satisfy Evid. R. 702 because he does not
opine on matters beyond the knowledge of a lay person and because his
testimony is not helpful to the trier of fact.

• Mr. Hildebrand's opinions, in "implying" duties not found in the:insurance



contact, violate the parol evidence rule.

Mr. Hildebrand's testimony is also generally unreliable because it is belied by his

experience, it passes judgment on other persons' knowledge and state of mind, and

because it rests on the unreliable and inadmissible testimony of Plaintiffs other

proposed experts.

In short, Mr. Hildebrand is literally a lawyer-advocate in expert's clothing - his

sole purpose is to say that State Farm "did" everything that Plaintiff alleges. Mr.

Hildebrand's testimony should not be allowed.

II. BACKGROUND

A. Mr. Hildebrand

Mr. Hildebrand is a Wisconsin attorney who operates an expert constilting

business in Marietta, Georgia. Mr. Hildebrand has self-proclaimed expertise in claims

and legal issues relating to coverage, claim handling, and bad faith.

B. Mr. Hildebrand's Report and Testimony

In the guise of what some undefined "claims professional" "would conclude," l ^r.

Hildebrand renders an opinion on literally every disputed issue of fact and law in this

matter in his 28-page, single-spaced report. The sole basis for Mr. Hildebrand's

testimony is his experience in the insurance industry, yet his report differs little in tone

and substance from Plaintiffs filings in this matter, such as Plaintiffs merits-focused

"Supplement to Motion for Class Certification."

While Mr. Hildebrand's opinions are many, he issues five broad or core opinions,

which are no more than his subjective interpretations of Plaintiffs insurance contract,

deposition testimony, opinions on ultimate issues (including State Farm's "knowledge"),

legal conclusions, or some combination thereof. These opinions are:
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i. State Farm's insurance policy allegedly requires payment to policyholders
for windshield replacement, subject to the deductible, regardless of the
extent of damage, and notwithstanding the windshield repair provision in
the policies. Moreover, State Farm is allegedly obligated to pay to restore
vehicles to pre-loss condition in all situations; notwithstanding the policy
provisions to the contrary.

2. The policy allegedly provides a "cash out" option permitting policyholders
to simply take a check, instead of limiting State Farm's contfactual liability
to payment to actually repair or replace a damaged windshield; (E.g.,
Report of Peter J. Hildebrand ("Hildebrand Report") at i6, attached as

Exhibit A).

3. Because of the alleged deficiencies concerning windshield repairs, and
their alleged inability to restore the vehicle to its pre-loss condition, State
Farm improperly handled claims under its policies.

4. Through its scripting, State Farm allegedly undertook a program to sell
insureds on the repair option under the Car Policy and concealed
information pertinent to the use of policy benefits all to allegedly save

State Farm money.

5. State Farm's systematic and uniform claims handling approach that
allegedly pushed policyholders towards a less costly windshield repair
option without explanation of the full policy benefits was contrary to its
duty of good faith and fair dealing and its fiduciary duties.

(Hildebrand Report at 15 - 27).

Mr. Hildebrand's Report and testimony are facially improper. They do not bear

on whether common questions predominate under Rule 23(B)(3), the class certification

inquiry now facing the Court. Mr. Hildebrand's opinions, iristead, focus solely on

whether Plaintiff should prevail on his claims, a premature question that is not at issue

with regard to PlaintifPs motion for class certification.

Moreover, once exposed to scrutiny, Mr. Hildebrand's opinions, all of which lack

any support or foundation, are exposed as little more than a repackaging of Plaintiffs

claims covered with the thin veneer of what a "claim professional" "would conclude."

For example, his report thunders over the "$30,000,000 in [national] savings" that



State Farm achieved in its "blatant disregard of their [sic] insured's rights" and the

"institution-wide obsession with the profit motive" (Hildebrand Report at 27). But

under questioning, Mr. Hildebrand admits that he is not a damages expert and that he

just "review[ed] some of the. documents which reflected some of the average paid

numbers ... on some of the documents that were produced to just give some sample

indications." (Deposition of Peter J. Hildebrand ("Hildebrand Dep.") at 207, excerpts

attached as Exhibit B) (emphasis added). He also bases much of his report on the

alleged fact that repairs are unsafe (e.g., Hildebrand Report at 13) and do not restore

vehicles to their pre-loss condition (e.g., id. at 15), but admits that this is "technical"

information outside his expertise (Hildebrand Dep. at 122), and that he relied upon

Plaintiffs other experts - Mr. Carmody and Mr. Derian - in reaching this conclusion.

(Hildebrand Report at 13)

Mr. Hildebrand's deposition is primarily a series of prolonged soliloquys where

he tries to avoid answering questions, punctuated by approximately 420 objections -

basicaiiy one for every question asked - from Plaintiffs counsel. Mr. Hildebrand's

efforts to avoid answering questions during his deposition were impressive. For

example, the question - "As a mutual company, doesn't State Farm have a responsibility

to all of its policyholders to manage costs?" - generated a four-page back and forth

where Mr. Hildebrand tried to avoid and then ultimately refused to answer the

question. (Hildebrand Dep. at 201-04). In fact, while.Mr. Hildebrand would often

avoid answering probing questions about the actual content of the insurance contract by

repeated stating "the contract speaks for itself' (Hildebrand Dep. at lo), he showed no

hesitation to speak for the contract when it suited his purposes. (Hildebrand Dep. at 24-

27) (finding "inherent," yet unstated, obligations that are implied in the contact). Every
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indication is that Mr. Hildebrand's inadmissible opinions are not reliable expert

testimony, but simply a product tailored to Plaintiff s case theories.

III. LAW AND ANALYSIS

As with all evidence; "trial courts have been deemed `gatekeepers' tasked with

screening" expert opinions "for relevancy and reliability." Natoli v. Massillon Cmty.

Hosp. (5th Dist. 20o8), 179 Ohio App.3d 783, 790.

Evidence Rule 702 governs the admissibility of expert testimony, stating:

A witness may testify as an expert if all of the following apply:

(A) The witness' testimony either relates to matters beyond the
knowledge or experience possessed by lay persons or dispels a
misconception common among lay persons;

(B) The witness is qualified as an expert by specialized knowledge,
skill, experience, training, or education regarding the subject matter of the
testimony;

(C) The witness' testimony is based on reliable scientific,
technical, or other specialized in,formation.

Ohio R. Evid. 702 (emphasis added). "The facts or data in the particular case upon

which an expert bases an opinion or inference may be those perceived by the expert or

admitted in evidence at the hearing." Ohio R. Evid. 703. Further, "to be admissible, the

expert testimony must assist the trier of fact in determining a fact issue or

understanding the evidence." Id. (citing Staff Notes to Evid. R. 702); State v. Boston

(1989), 46 Ohio St.3d io8; State v. Bidinost (a994), 7a Ohio St.3d 449)•

Determining the relevance and admissibility of expert opinion at the class

certification stage can and should be performed before reaching a decision on class

certification. In re Hydrogen Peroxide Antitrust Litig. (C.A.3, 2008), 552 F•3d 305, 323

("Weighing conflicting expert testimony at the certification stage is not only permissible;
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it may be integral to the rigorous analysis Rule 23 demands."); Bell v. Ascendant

Solutions, Inc. (C.A.5, 2005), 422 F.3d 307, 314 n.13 (court should at least consider

reliability of expert testimony on class certification issues); Blades v. Monsanto Co.

(C.A.8, 2005), 40o F.3d 562, 575 (court may need to resolve expert disputes at the class

certification stage).

A. Mr. Hildebrand's Opinions Are Inadmissible.

1. Interpreting State Farm's Duties Under The Insurance
Contract Is A Judicial Function Outside The Province Of
Expert Testimony.

Mr. Hildebrand's opinions are rife with references to State Farm's "obligations"

under the insurance policy. Insurance policies, however, are contracts and their

interpretation is a matter of law for, the court. E.g., Sharonville v. Am. Employers Ins.

Co. (2oo6), io9 Ohio St.3d i86, 187. Thus, State Farm's contractual obligations are for

the Court, not Mr. Hildebrand, to decide. Mr..Hildebrand - who is neither licensed to

practice law in Ohio nor knowledgeable about Ohio law (Hildebrand Dep. at 13) - may

not pass judgment or. the meaning of terms in the insurance contract.

"[T]he construction of unambiguous contract terms is strictly a judicial

function; the opinions of percipient or expert witnesses regarding the meaning(s) of

contractual provisions are irrelevant and hence inadmissible." Ruschel v. Nestle

Holdings, Inc., 8th Dist. No. CV-488932, 2008 Ohio 2035, at ¶26 (emphasis added),

citing Sheet Metal Workers, Local Union No. 24 v. Architectural Metal Works, Inc.

(C.A.6, 2001), 259 F•3d 418, 424; Wells v. C.J. Mahan Const. Co., ioth Dist. Nos. o5AP-

i8o & 183, 2oo6 Ohio 1831, at ¶22-23 ("Appellee argues that since she is not attempting

to vary the terms of the contract, her expert testimony is admissible. However, where

the terms of the agreement are clear and unambiguous, this court has specifically held
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that expert testimony interpreting those terms is improper."); Nicholson v.

Turner/Cargile (ioth Dist. r995), 107 Ohio App.3d 797, 803 ("Plaintiffs ... rely on their

expert engineer who interprets the contracts to impose such a duty on defendants. The

contract terms, however, are unambiguous and control; any expert opinion interpreting

them has no effect.").

All of Mr. Hildebrandt's opinions are based, in whole or part, on his

interpretation of the insurance contract:

.[I]nsurance policies issued by State Farm include coverage for the full payment of
a windshield replacement regardless of the extent of damage to the windshield[,]

State Farm's claims handling[,] whereby they [sic] failed to pay to restore
vehicles to their pre-loss condition[,] is contrary to their [sic] contractual
obligations[,]" (Hildebrand Report at 15);

. The policy provides a cash out option permitting policyholders to simply take a
check, contrary to the language of the policy that limits State Farm's liability to
pay to repair or pay to replace damaged property; (E.g., id. at i6);

[State Farm's] unilateral approach to arrange for "patching" of repaired
windshields was inconsistent with their claim handling duties under the policy.
(Id. at 17);

• State Farm intentionally undertook a program to sell insureds on the repair
option under the Car Policy and in effect concealed information pertinent to the
use of policy benefits. (Id. at 21);

.[P]olicyholders[] ... were not fully compensated under the insurance policies.
(Id. at 25).

As stated by the Eighth District, explanation of contractual terms is a "matter of law for

the Court and `expert' explanation is unnecessary and unwarranted." Ruschel, 2oo8

Ohio 2035, at ¶26. Therefore, Mr. Hildebrand's opinions regarding State Farm's

contractual obligations as to, among others, pre-loss condition and payment in cash to

policyholders for the cost of replacement less their deductible - pages 15, 17, 21, and 25

of his Report - should be stricken.
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2. Interpreting Ohio Law And Rendering Opinions That
State Farm Acted "Contrary" To Its Legal Duties Are
Impermissible Legal and Ultimate Conclusions.

"[A]n expert's interpretation of the law should not be permitted, as that is within

the sole province of the court." Wagenheim v. Alexander Grant & Co. (ioth Dist.

1983),19 Ohio App.3d 7, 19 (emphasis added). Despite this axiom, Mr. Hildebrand

repeatedly opines on the purported existence of contractual duties based solely on his

interpretation of the insurance policy. These are impermissible legal conclusions solely

within the Court's province. And not only does Mr. Hildebrand improperly opine on the

existence of contractual duties, he further opines that State Farm failed to meet these

made-up duties. These ultimate conclusions are also improper because they are

premised on Mr. Hildebrand's improper legal conclusions, and on his opinions on the

state of mind of State Farm and others. See Section III(B).

Mr. Hildebrand's report is rife with legal and ultimate conclusions:

• "State Farm did not disclose aii provisions of the insurance contract pertinent to
[Plaintiffs] claim . . . . [contrary to the OAC 3901-1-54(E), (i)]." (Hildebrand
Report at 20).

• "State Farm failed to meet the minimum standards for handling claims as
representative by the Ohio Administrative Code." (Id. at 21).

•"State Farm [acted] ... contrary to the requirements of the [sic] Section 3901 of
the Ohio Administrative Code." (Id. at 22).

•(Id. at 26) (identifying eight different instances were State Farm's "wrongful
practices" allegedly violated OAC 3901).

"[N]o reasonable person would deny that most of these transgressions [of OAC
3901] ••. were knowingly committed . . . as to indicate a general business
practice," (Id. at 23).

"These violations of Ohio law would have occurred ... for the entire class." (Id.

at 24).



• "State Farm's concealment of information was unreasonable and in reckless
disregard of their insureds' interests." (Id. at 26).

• "State Farm's conduct was knowing, deliberate, willful, wanton, and in conscious
and reckless disregard of the interests of [Plaintiff] individually and the class
members." (Id.).

• State Farm "violat[ed] [its] duty of good faith and fair dealing and their fiduciary
duties towards [its] insureds." (Id. at 27).

Whether a duty exists, however, is a matter of law for the Court - not for an

expert. Douglass v. Salem Cmty. Hosp. (7th Dist.), 2003 Ohio 40o6, at ¶37 ("[M]any of

[plaintiffs expert's] statements appear to be crafted in such a way as to create some sort

of duty on the part of the [defendant]. This is, of course, improper as the existence

of a legal duty is a question of law, not of fact.") (emphasis added).

Just as the court found in State Nat'l Ins. Co., Mr. Hildebrand's testimony

encroaches on matters for "the jury to decide, and conclusions as to the ultimate issues

are betLer reserved for closing arguments." State Nat'l Ins. Co. v. Access General Agency

Inc. (N.D.Ga. Aug. 23, 2007), No. 1:o4-cv-02594, Slip. Op. at 4-6 (copy attached as

Exhibit C); see also, Wagenheim, 19 Ohio App.3d at i9 ("[The expert's] testimony as to

the existence and breach of a duty owed..., was an opinion relating to the law and was

prejudicial to the rights of the defendant. Therefore, the trial court erred in allowing

such testimony to be admitted.").

3. Mr. Hildebrand's Opinions Do Not Satisfy Evid. R. 702.

Mr. Hildebrand's opinions and testimony do not relate to matters outside the

knowledge of a fact finder and his opinions are not helpful to the trier of fact. Therefore,

Mr. Hildebrand's testimony should be excluded under Evid. R. 702.

Evid. R. 702(A) requires that expert witness testimony "either relates to matters
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beyond the knowledge or experience possessed by lay persons or dispels a

misconception common among lay persons." Contract terms, however, are to be given

their plain and ordinary meaning. Miller v. Geico Indem. Co., 8th Dist. No. 89603,

2oo8 Ohio 791, ¶15. And insurance coverage is determined by reasonably construing

the contract "`according to the ordinary and commonly understood meaning of the

-language used." King, 35 Ohio St.3d at 21.1; accord Miller v. Geico Indem. Co., 8th

Dist. No. 89603, 2oo8 Ohio 791, ¶15 ("It is well established that when the language in an

insurance policy is clear and unambiguous, the court. must enforce the contract as

written and give the words their plain and ordinary meaning.").

Unsurprisingly, it does not take an expert to opine on the "plain or ordinary

meaning" of words or the "ordinary and commonly understood meaning of the language

used." The ordinary or commonly understood is not beyond the knowledge or

experience of lay persons; thus, Mr. Hildebrand's testimony fails to satisfy Evid. R.

702(A).

Moreover, Nlr. Hildebrand's testimony is not helpful to the factfinder. Instead,

its sole purpose is to render opinions on the ultimate issues to be decided - this can

"hardly be viewed as helpful to the [fact finder]." Woods v. Lecureux, ilo F.3d 1215,

1221 (C.A.6, 1997). Moreover, Mr. Hildebrand's opinions rest on his impermissible and

incorrect interpretations of the contract and his admittedly uninformed (and incorrect)

interpretations of Ohio law and the states of mind of others. Thus his opinions, which

rest on these incorrect premises, are fundamentally flawed and even less helpful to the

fact finder.

The Staff Note to Evid. R. 704, which provides that opinion evidence on an

ultimate issue is not excludable per, se, states, in relevant part, as follows:
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[Evid. R. 704] The rule must be read in conjunction with Rule 701 and
Rule 702, each of which requires that opinion testimony be helpful to, or
assist, the trier of the fact in the determination of a factual issue. Opinion
testimony on an ultimate issue is admissible if it assists the trier of fact,
otherwise it is not admissible.

Mr. Hildebrand's testimony, which opines about the existence of a duty (e.g.,

Hildebrand Report at 15) and that State Farm breached the duty (id.), renders an

opinion on what State Farm knew (id. at 17), opines that State Farm's conduct was

misleading (id., at 22), and that State Farm knowingly committed illegal acts as a

general business practice (id. at 23), to name just a few, is not helpful to any fact finder.

Woods, iro F.3d at 1221. It does not provide facts from which a fact finder can reach a

conclusion. Instead, it is the conclusion. "Testimony such as [Mr. Hildebrand's], which

attempts to tell the jury what result to reach and which runs the risk of interfering with a

[] court's jury instructions, hardly can be viewed as being helpful to the jury." Id.;

accord Cook ex rei. Estate of Tessier v. Sheriff of Monroe County, Florida, 402 F.3d

zog2, 1111 (C.A.ii, 2005) ("Proffered expert testimony generally will not help the trier of

fact when it offers nothing more than what iawyers for the parties can argue in closing

arguments.").

Mr. Hildebrand's testimony opining that State Farm had a duty, breached that

duty, and did so knowingly, is even more egregious as it "stack[s] inference upon

inference" and thus is "more likely to be unhelpful to the trier of fact." Woods, lto F.3d

at 1221. ("[B]y expressing the opinion that [the defendant] was deliberately indifferent,

[the expert] gives the false impression that he knows the answer to this inquiry, which

depends on [the defendant's] mental state. For a witness to stack inference upon

inference and then state an opinion regarding the ultimate issue is even more likely to

be unhelpful to the trier of fact.").
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As stated by the Ohio Supreme Court, "it is within the sound discretion of a trial

court to refuse to admit the testimony of an expert witness on an ultimate issue where

such testimony is not essential to the jury's understanding of the issue and the jury is

capable of coming to a correct conclusion without it." Bostic v. Connor (1988), 370hio

St.3d 144, 148-149 (emphasis added) (upholding the exclusion of expert witness on the

ultimate issue because the fact finder "was quite capable of understanding the

instructions and of reaching a correct conclusion without the assistance of . . . [the]

expert.").

Mr. Hildebrand's testimony is not helpful. A fact finder is perfectly capable of

reaching the same conclusions, based on his or her own direct review of the admissible

evidence and the plain and ordinary meaning of the words in the contract. The pointed

gloss of Mr. Hildebrand's opinions is unnecessary.

4. "Implying" Contractual Duties Not Found In The Contact
Constitutes Imperanissible Parol Evidence.

The terms of Plaintiffs insurance coverage were spelled out in a written

insurance policy. "Where the terms of an insurance policy are clear and unambiguous,

parol evidence is inadmissible to interpret its terms." Currier v. Penn-Ohio Logistics,

(lith Dist.), 2010 Ohio 195, at ¶35. Mr. Hildebrand repeatedly stated throughout his

deposition that "the contract speaks for itself." (E.g., Hildebrand Dep. at lo). Because

the contract speaks for itself, Mr. Hildebrand's testimony interpreting the contract is

unnecessary and improper.

Mr. Hildebrand not only takes great liberty in adding his own gloss to policy

terms, in violation of the parol evidence rule, he also invents and implies, terms that

simply are not in the contract:
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"pre-loss^Q. You do not find the words condition" under cost of repair
determined by agreement or by competitive bid, do you?

MR. HURST: Objection.
A. Well, I think it's inherent from the policy that a competitive bid

or a cost of repair is to restore the vehicle to its pre-loss condition, so
the specific wording is under 3, but it's inherent from 1 and 2 that the
wording should apply as well;

Q. Are you telling the court the words "pre-loss condition"
appear under i and 2?

A. No, I didn't say that.
Q. Okay. You're saying it's inherent. The words should be implied under

iand2?
A. Well, when you're agreeing to a cost to repair based upon a number,

you have to -- the repair itself inherently should be to the pre-
loss condition.

(Hildebrand Dep. at 25-26; see also id. at 29) ("A reasonable interpretation of

that would be they're going to return it to the pre-loss condition.")

Mr. Hildebrand not only finds.unspoken or "inherent" obligations hidden in the

contract, he also implies obligations based on what he believes to be the nature of an

indemnity contract:

Q. If a policyholder requested or asked for a check for the value of a
replacement windshield, is it your opinion that State Farm would be
required under the policy to give that poiicyholder a check without
replacing the windshield?

A. Yes.
Q. And what do you base that upon?
A. Because it's a policy of indemnity. It's a first party indemnity contract,

which means that the policyholder as a general rule has the right to be
indemnified for the replacement cost.

Q. Does the policy anywhere state that State Farm must pay for the cost
of replacing a damaged part such as a windshield that is not actually

replaced?
MR. HURST: Objection. You can answer.

A. Well, it says right there replace the property or part. It doesn't say it
has to be -- you pay to replace the property or part. It doesn't say that
they have to replace the part. You have to pay the cost of that
property or part.

Q. That's your interpretation of pay to repair or pay to replace?

A. Right, because it's an indemnity contract.
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(Hildebrand Dep. at 41-42) (emphasis added). Mr. Hildebrand opines that State Farm

is, at all times and under all circumstances, obligated to provide their policyholders with

cash sufficient to cover the value of a windshield replacement based only on his view of

the nature of indemnity contracts, and notwithstanding the fact that he cannot identify

any provision in Plaintiff s insurance policy requiring such payments.

As Mr. Hildebrand declared, "the contract speaks for itself." (E.g., Hildebrand

Dep. at io). Thus, his testimony interpreting the contract is unnecessary. Mr.

Hildebrand's various interpretations of the insurance contract, which vary the contract's

terms and admittedly imply terms and obligations not actually found in the contract,

violates' the parol evidence rule. His opinions and testimony regarding implied

contractual duties should be stricken.

B. Mr. Hildebrand Improperly Renders Opinions On The State Of
Mind Of State Farm And Others.

Mr. Hildebrand is not a behaviorist. He has no insight into the motivations or

thought processes of others.. (See Hildebrand Dep. at 9r) ("I couldn't testify as to

common knowledge of people . . . ."). Despite this, his testimony is riddled with baseless

speculation regarding other persons' states of mind.

A. Well, if you have the right to replace your windshield and you have no
waiver of deductible provision to apply, I think a reasonable
policyholder would opt to get a replacement.

(Hildebrand Dep. at 88) (emphasis added).

A. Well, because this particular report was a report that was known to
Staie Farm's national glass manager. He was aware of its content
and, therefore, he would have been aware of the material in that

report.

(Hildebrand Dep. at iii) (emphasis added).

A. I mean if you have a choice between repairing a windshield and getting



a brand new windshield that's not going to cost you anything,
commonsense would say that's a no brainer to get it
replaced, but there's no explanation on here to the policyholders that,
hey, look, you can get this replaced for nothing.

*^*

Q: Well, you ignored policyholder convenience when you said it's a no

brainer, didn't you?
MR. HURST: Objection; form, misstatement, mischaracterization.

A. Oh, you think it's more convenient and that's a rationale not to take a

new windshield worth $350 or more as opposed to getting it repaired

for $50? I think with a full explanation, that the policyholder
is going to take his new windshield if he's aware of it.

(Hildebrand Dep. at 268-69) (emphasis added).

Q. Doesn't paragraph 1 of the policy, what you just read, tell the
policyholder that you have an option to either repair or replace the
vehicle -- or the windshield?

MR. HURST: Objection.
A. You know, it doesn't say specifically we will pay for loss to

your car windshield, but only for the amount -- it just says
generically we'll pay the loss for your car. Even if the policyholder

read this, it is very possible that the policyholder would not
understand that option unless it was properly explained to them.

(Hildebrand Dep. at 57-58) (emphasis added).

Mr. Hildebrand may not speculate as to what others might or might not know,

and his testimony should be excluded in this regard.

C. Mr. Hildebrand's Testimony Relies Upon Unreliable and
Inadmissible Testimony.

Much of Mr. Hildebrand's report and testimony are predicated upon the reports

and testimony of Plaintiffs proposed glass expert (Mr. Craig Carmody) and Plaintiffs

proposed motor vehicle safety expert (Mr. Gary Derian). For example, all of Mr.

Hildebrand's testimony regarding restoring to pre-loss condition, the safety

implications, and "problems" with windshield repair rest on Mr. Carmody's and Mr.

Derian's opinions regarding windshield repair. He has no basis to make.these assertions

based on his own knowledge:
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Q. Is it your opinion that windshield repairs do not restore a windshield
to its pre-loss condition?

A. Well, I'm not a windshield repair expert, but based upon all the
materials that I've read in this particular case, it appears pretty conclusive
that windshield repair will not return a windshield to its pre-loss condition

(Hildebrand Dep. at 28).

I am not an expert in glass repair and glass replacement from a technical
glass point of view ... I would have to rely upon the conclusions and this
and other documents of the people who drafted them.

(Hildebrand Dep. at 138-39; see also id. at 85) ("Again, I'm not an expert on windshield

repair; but based upon the materials of what I've seen ...."). Despite his lack of

knowledge, he asserts, based on "all the materials" that "it's basically irrefutable that

there are problems that exist" with windshield repairs. (Hildebrand Dep. at 115).

Rule 703 states "[t]he facts or data in the particular case upon which an expert

bases an opinion or inference may be those perceived by the expert or admitted in

evidence at the hearing." Evid. R. 703. Expert opinions may not be based upon other

opinions and may not be based upon hearsay evidence which has not been admitted."

Azzano v. O'Malley-Clements (8th Dist. 1998), 126 Ohio App.3d 368, 373 (internal

quotation and citation omitted); see also Scwarze v. Divers Supply (5th Dist.), 2002

Ohio 3945, at ¶39 (citing Azzano); Prakash v. Copley Township (9th Dist.), 2003 Ohio

642, at ¶34 ("An expert may not rely on statements of others as a basis for his expert

testimony when the statements have not been admitted into evidence.").

As demonstrated by State Farm's memorandums in support of the motions to

exclude the testimony of Mr. Carmody and Mr. Derian, the opinions offered by Mr.

Carmody and Mr. Derian do not satisfy the reliability requirements of Daubert or Evid.

R. 702. Mr. Hildebrand's opinions, which rely heavily on Mr. Carmody's, and Mr.



Derian's opinions, are thus inadmissible. If this Court excludes the testimony of either

Mr. Carmody or Mr. Derian under Rule 703, then Mr. Hildebrand's testimony and

report must be excluded as well.

IV. CONCLUSION

For the foregoing reasons, State Farm requests that the testimony and report of

Mr. Hildebrand be excluded.
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State of Georgia

County of Cobb

SS AFFIDAVIT

Feter 7. Fi'ildebrand, being first duly swom on oath and in accordance with law, deposas
arid states as fotlows:

I, Ershibit #1 appended hereto is a true and exaot copy of an expert report that I
personally prepared The findings and opinions contained therein are based
upon my iavestigatien of the matter captioned Miohael E. Cullen vs State
Farm Mutual Automobile Insurance Company, Case # CV 05 555183, filed in
the Court of Common Pleas, Cuyahoga County, ©hio. The findings and
opinions expressed therein are based upon my knowledge, training and
experience as a claim professional, licensed property and casualty insurance
counsetor and former seni.or claim executive. The opinions contained therein
are all expreased to a reasonable degree ofprofessional cet'tainty.

2. Exhibit #2 appended hereto is a true and correct copy o€my ciurent
Curriculum Vitae highGghting my background, elnployment positions, and

eduoation.

3. Exhibit #3 appended hereto is a true and correet listing of Materials Reviewed +
and r-.i!ed upon to fornl the opinions eontained in my expert report.

FLitihc.r a'ffiai` sayeth na.FlOli.

P er . brdud, 7D & CPCU
P Hildebrand LLC
Tnsuiance & Reinsurance Counselor

Subscribed and s1'vorn before me this 27,1, day of ^/^)O~^ 200p•

° ^'^ ^ ^,^,^i',ss
t Lwuiy-

A i

sw
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Peter J. Hildebrand, JD & CPCU

Peter Hfldebrand, LLC
Insurance and Refnsurance ConcuYking

3418 Woodshire Crossing
Marietta, GA 30066- 87 i 4

404-384-0716 (eell)
678-560-3728(ofEce)

770-574-7691(faz)
hilde ellsouth,n

ETN# 20-4114769

11/16/09

BXFirBIT A

EXPERT REPORT OF PETER: 3. I-TTLDEBRAND

Tht THB MATTBl: Ol# Tt2ICFiA-EL B. CULLEN VS STATE FARM MC7T[1AL
IP,TSUMANCE COa4P. ;IFxY

Ci TYAHOGA CCbNTI' COURT OF COMMON PLEAS
CASE # CV- 05-55 5 1 8 3

TO'TfIE HONORABLE COURT:

1, Pota' I. Hildebrand, offer the follo'wing raport contazning a statemeut of my opinians
and the bases and reasons for those opinions, the data or other infoxmatioa considered in
forining the opinions, my quaIifications, including a list of any publications or papers
autbored by me witbin the preceding ten years and the compensation I am to be paid.

I have also attached as Exhibit "B", my current cunti.culum tiritae, and as Exhibit "C" a list
of documents reviewed and considered in preparation for this report.

QUALIPICATIONS

My full name is Peter Jerome Flildebrand. I received a Bachelor of Arts degree in
Eeonomics (Honors Program) from, the University of Wisconsin- A2adison, sumttta cum
laude, and was awarded membership in Phi Beta Kappa and various other honor
fratarnities. I continued my studies at University of Wisconsin Law SchooZ, where I
received a 7uris Doctor degree three years later. I was admitted to the State Bar •

[a 003!'038
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Associatian of Wisconsin where I remain licensed and in good standing. I have worked in
thetinsurance industry fiill time since 1976. For the last twenty-i'ive years of my oorporate
career, I was a member of senior claisns management in four diffes0nt insurance
conlpanies. In addition to my past education, employmentand experience, I azn eanently
a I.icensed InsuranceCounselor in the State of Georgia.

Attbr completing snvaral years as a trial lawyer in private practice, I took a position as an
Associate Counsel with the Milwaukee Ir.surance Company (MIC). My rasPonsl'b?li#ies
included supervising outside counsel in their defensa of policyholdersor the company
relative to lawsuits involving alt the coverages provided under a personat auto policy,
providing coverage opinions on insurance issues, filing and litigating lawsuits, and
pro!vidtng legal advice to the claim handlers on the proper handling snd settlement of auto

claims.

In the latter years of my career at MIC, I served as the Oeneza'1 Counsel and head of the
Claims Legal Deparhnent. As part of my duties, I was personally involved in MIC's
initiation and implementation of claims handling pmtoeols relative to glass and other
physical damage claims. I personally reviewed contracts related to all MIC vendors and
suOervised all matters involved with MIC's alleged faiiure to oomply with its duty of
good faith and fair dealing and fair claim settlement practices acts, including matters in

thei State of Ohio.

Ati'er leaving MIC, T joined the home oflice claims department for Great American
Insizrance Company (GAI) in Cincinnati, Ohio, whete I served as the olaim offieer in
oharga of casualty claims nationwide. As part of my dudess, I helped establjsh claim
haridling standards, performed quality control audits on field claim offices and instituted
GAI's litigation management and ADR programs. My staff in the home office was
retiponSOle ft7r the direction of ileld uiauTi ofuC.es iT, their handling of all serious m]tu^

claims nationwide, including contractual claims involving coverage, alleged bad faith and
unfair claim practice violations, including numerous matters in Ohio, I personally audited
ott^er iYSsuranee companies in eonjunetion with merger and aoquisition activity by irfil'
and became familiar with claims administration by other insurers including their handling
of suto matoi'ial damage olaims including glass claims and windshield claims.

Half way through my career at GAI, I took a position as Regional VP of Claims for the
Mid-Atlantic, Southem and Texas regions of the campany. My offices hasldled among
other things, all claims presented against GAI under auto polioies including glass and
ottier auto material damage claims. During my management of these of"nees, my offices

reCeived numeious awards for excellence in claims harulling White at QAI, I completed •
my certification as a CPCU (Charteerted Property & Casualty Underwriter), 4vhich required
the completion and successful passing of exams doe ten proptzty and oasualty courses,
including the study ofpersonal automobile insurance coverage.

For the next thnea years of my insurance company career, I managed the Vesta claims and
reatory depsmnents. While at Vesta, we handled a good volume of auto claisns
thra nghout the East Coast and Midwest including glass and auto materisl damage claime.

1Z004/rJ38
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Ve&ta acquired Anthem Casualty lacated in Shelby, Ohio. Anthem had a substantial book
o{personal auto claims in Ohio, including a high volume of glass related claims. As part
of my duties as Claims VP, I was rasponsible for the consolidaticn of their programs into
Vesta, including admin^istration of the glass program- I personally met with and arrangcd
agreernents with glass vendors and monitored the performance of our glass prograrrt as
part of my management duties. Vesta also reinsured a substantial book of^ automobilets
business and I was involved in the bi-annual audits of the mana,gtng 8
(MGA's) 'that handled those claims, I pezsonally handled or supervised all clainvs alleging
violation ofthe duty of good faith and fair dealing and unfair claun praotice violations,
including claims venued in Ohio. As head of tha Regulatory Department, I also reviewed
and approved all now fonn filings including forms involving automobile ooverages.

]3uring the next seven years of my career, I worked for American Safetym Insuran ^^I I

(ASI), as the Claims VP and later as the VP of Claims Legal. DurinB Y tenure
wa5 responsibte for buiiding the claims operation and implementing claims standards and
prtlcedures far the expanding claims department. I was also responsible for proper
adl.isinistration of outsourced claims handled by MGA's or their third party administrators
('I"7A's), inoluding bi-annual audits of standard and non-standard auto claims hand3ing. I
pecsoaally handled or superaised all claims involving alleged violation of the duty of

good f,aith and fair dealing at ASI.

In iesch of -the senior management positions held for the above four carriers, I was

petsonariy involved in the development, implemendures and eithsornfimPtemantad or
coinpany olaim policies and claim Landling Proce
administered a claims trai;,iin$ progra.na in thet regard. I lzave personally made numerous
ttaining presentations to clauns personnel on my staff and for other offices or claim
handling entities. I have taught The Legal Snvironment of Insurance for the CPCTJ

Soeiety and am cuirentiy a member of the r̂.dueation Corxtu.ittee vr u G Atlanta Claims

Association.

Presently, I am operatiug Peter fiildebrand, LLC, an insuranee and reinsurance consulting
business that I startod in January, 2006. I am a member of the l0efense Research Institute
(pRT). the.Wisconsin State Bar Assooiation, The American Bar Assoctarion (ABA) and .
its Torts,'I4ial & Insumnca Practice Section and its Mediation and Arbitration Section. I
an.i, an associate memba' of the American Association of Justice and a member of '
ATtIA,S, the industry leader in providing qualified arbitrators on reinsurance disputes. In
addition to my CPCU membership, I am a member of the Society of Ttisk Managementand
Consultants. Pleaee refer to Exhibit A for more detail on my baek$ro^d

experience.

TBSTINIORTY

I liava testified as an expert in approximately 20-25 depositions and or trials in the past :
four years, including mattars in Ohio and throughout the country. A listrn8 of osSes can
be1, provided upon request. The U.S. Ilistrict Court for, the Northera I3isttict of C`

,corgia

2oo51n39
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ha.s! determined that I am a qualified expert witness on claim handling practices and,
procedures on a case involving an auto liability claim. I have written and presemted a

paper-entitled "Reinsxrance Basics for the Claims Professional Relative to Bad Fatth

CWma.° Since startang my consulting business in 2006. 1 have regularly eonaalted
andVor testified on issuea involving claims adtninistration, claim handling practicea an.d
pracedures, perspnsl auto coverage and claim handling, claims compliance with the duty
of good faith and fair dealing> and fair claim ptaotice statutas and regulations-

BACICGROUND

I have been asked by the Piaintiff's attomey ta review tbe materials listed in Exhibit C

and provide to the Court my opittians on tha claim handlittg progt'ams used by State Farm

Mlrhaal Inaurance Company (State Farcn) relative to the handliug of windshield glass
olgims. More pattioularly, I wilI address the following issues.

1! Whether a claaim professional would conelude that the insurance policies issued by
State Fsrm inolude coverage for the fpIl payment of windshield replacement
regardless of the extent of the damage to the windshield aubjeot to the deductible
and thus whether State Farm's claims handling whereby thay failed to pay
vehicles to their pre-ioss oondition is co.ntrary to their contrsotual obligations?

2. Gvnether a claim professional relying upon the scieace and other doM=r-=ents thaf
repair techniques do not retum the windshield to its pre-loss or pre-accident
condition, would canclude that State Farm`s glass claim programs gene.rally and

their unilateral approach to arrange for "patching" of ropatroa wiudsruelds wc'ra

inconsistent with their olaim handling datie8 under the policy7

3: Whether a claim professional after reviewing State Ftrn ► 's Glass Claims Frogram

and particularly their scripting practices would conclude that State Farm
intentionally uudertook a program to sell insureds on the repair option under the Car
Policy and in affect conrealed inforznation pertinent to the knowing ase of policy
benefits in an attempt to save the insurer the substantial difference in cost betweea

repair and replaeement ofw'sndshields to the detriment of the policyholderl

4. Whethex a claim professional, would conelude that State F that
programs and their systematic aad uniform claims handling approachP pushed

policyholders towards a less costly windehield repair option without explanation of
the fnll policy benefits was oontrary to its duty of good fait'h and fair dealing and its
fiduaig ry duties which resulted in a failure to provide equal consideration to tha
interests of it& policyholders, who were not fully compensated under their insurance

policies?
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Whether speci$cally refereneed or not, all opinions whioh follow -are based upon the
custom and practioe and/or standards and practices within the insurance industry for
handling claims to a reasonable degree of professional certainty. Of covrse, theae
statrdards and practices within the industry are a reflection of the industr}rs
understanding of statutes, case law, policy interpretation and any other legal requirements
which impaot claims handling and include contraotual duties that arise fram the insnranc®
pokiay. These standards and practices generdlly will comply with the applioable fair claim
praictice acts and regulations, including the Ohio Administrative Code, as well as any
model acts, ecnsumer legislation and regulafions. All apinfons readered in this report

are tntended to apply to both Cttllkn and the class members unless there is spectfie

re,Jhrence limitiag ar elarify' !ng sarae.

Mg opinions as a claizn professional are solely meant to assist the Court and trier of faet
in addressing the issues in this case based upon a claim professional's analysis, and in no
way are they intended to invade the province of the Court and/or trier of fact in nendering
their decisiona on questions of law or fact. In addition to basing my opinions on my past
expcrienee and education as outlined in the Qnalifieations section of this report, the
opinions will also be premised upon various books, references and other publications
rela.ted to claim handling, insuranco bad faith and/or unfair claim practice statutes and
regulations, as we11 as texts and matenials referenced in Bxht'bit C attached to this report,

STATEMSNT OF FACTS

(1) ABrief Descriptton of the Accident, the Repair and the Nature of the Class

Action

Ori or about 03124/03, h2ichael Cullea (Cullen) was operating his 2001 VW Jetta at or
arounfl Interstate 480 in Maple Heights, Ohio when its windshield wes darnaged from a
etone either ldcked up or thrown off of a semi ttuck (Cullen Depo p. -27). Culten .
submitted his claim to bis State Farm agent. Galien was advised that he should take his
vetlicle to a conveniently located glass repair company for repair and that State Parm
wo'nld handle the repais. Ltrllen took his vehicle to 'l^vinsberg 4lass and Iviin`or, wilich
petfonned the windshield repair by shooting some resin into the hole. (Cudlem Depo. pp.

29,' 39)

Cuwllen was not offered the choioe between the repair or replacement of his windshield
(Depo. p.32, 45). He was never infopned or advised that his policy provided coverage
that would pay, reimburse or indemnify him for costs to replace his windshield less the
deauctable, in order to teturn the vehicle to its pre-loss or pre-accident condition.
(Interrogatory Answer #9) Twinsburg GIass and Mirror snbmitted an estimate for $52.88 '
for; the patehing of CuIlen'a windshield, which appareutly was paid by State Farm.(See
lle'fendant's Hxhibit # 6) Cullen beeame bothered by the ftaying that occurred after the
rectair and the laek of aesthetics of the repair, which could affect the resale value of the
vehicle (tlepo. p.48). The vehicle was not retumed to its pre-accident condition-

12/21/2009 16:41 FAX a 007/038
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Culten brings this suit on behalf of himself and a Class defined as follows:

Al1 Ohio residents who subrnitted claims to State p'asm for craclsed, chipped or
damaged windshields under their motor vehicle physical damage ooverage which
were approved by the insurer but who only received a ch^ u

en cal filler or patch

instead of payment sufficient ta coveF the repairheplacements necessary to reatore
the windshields to their praloss eondition, (See Class Action Complairrt -

paragraph 21)

Stafe Far.m arranged for the handling of the windshield only cla'uns for both Cullen and
the,Class primazily through a third party administrator. The Class does not include
ind6viduals with claims arising prior to 02/1$t1990.

[^OnP.l0.9

(2) The State Farra Insurance Car Policy Lan.guage Related to CamprehensaW

Coverage for tiYfndshtetd Ciaims and the Watver o,fDeductible ax Fi'Jnrlsltiedd

' Repairs

Cullen testified that he was insured with State Farm continuously since 1988 (Ilepo. p.
11), On the date of the accident, State Farm had in effeat a Car Policy issaed to Michael

Cullert (Policy StategPann under S^eetion N Physi.eal^Dama3^ 1^4^ ^e°
Car-Policy pQv'sded by
inc'ludes the following terms:

Loss - meaas, when used in this section, eaoh direct and acaidental loss of or

damage to; (1) your crtr...

Under the Cd31VIP'R.ETMlY3M - COVERAGE D, You have this coverage for.

1 s yo

ur
BY n exooss of the

6 only for the amount of each such ^ss L

OSS

deduck`ble amount, if any. Tf wc offer to roav f^reoair of damaa
win shield la instead e re etnent the wi dshield snd a m'

e such r made we will the cost added)
^ e,lass re dtess of o r dedus le. (Underlining emphasis

i7ndor Limit of Liability - Comprehensive and Collision Cove.rages, the company
sn art it based on the lower ofagtees to pay for loss to matL

1. the aetual cash value; or
2, thP cost of reflaix or rep cement, Tbe cost of repair or replacemant does

not include any reduction in valne of the properry after it has been
repaired, as compared to its value 6ofore it was damaged, (Underlin.ing

emphasis added)
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The policy contains a fiirther provision clarifying the eost of repair or replacesneat as

follows:

The cost of repair or replaceme3t is based upon ane of the following:

1. the cost of repair or replacement agreed upon by yau and us;

2., a competitive bid approved by us; or
3. an estimate written based upon the prevailing compedtive price. The

prevailing competitive price means prices charged by a majority of the
repair tnarket in the area where the car is to be repaired as detetmined
by a survey made by us. Ifyau ask, we will identify some facilities that
will perform the repairs at the prevailing c,ompetitive price. Fe wil
include in the estimate narts snfficient o rosto the vke1e ^ffi
loss condition Suoh parts may inelude either parts fsrnished by the
vehicle's original manufacturer or parts $om other sources including

non-original equipment manufacturers. (I7nderlining emphasis added)

Any deductible amount that applies is then subtracted. (See Car Policy at p,18)

CJniier the Settieaaent of Loss provisions, State Farm must pay for the loss to a patt of the
covered vehicle, suah as a windshieid, by eith.er paying the agreed upon actusi cash value
or by paying to repair or replace the damaged property or part.

In summary, State Farm o&'e<'s to waive the deductible, if any, in return for the insurcd's

agreement to Y:ave a windshield repaired. In adjuating the loss, the cast of repaQ must
inciude in the estimate "parts sufficient to restore the vehicle to its pre-loss condition." A
windshield is certainly a part capable of replacement to pre-losa condition, but any
witlasniei(i repair must "oripg the vehicle io its pmioss or p?i sc::dettt condition.

Coasistent with their contractual duties, State Farm clearly documents •th+eir Motor

Vehicla Repair Cost Poliey in their internal policies and proeedures as follows:

State Farm wi11 pay elaims based upon reasonable, competitive prices fo
airs necess resto ehiclc e-loss xtdition lativ to t

ftction and atSgearance. The poHcy oomtraet and law of damages will sssist us in
determining whether certain operations are payahle. Collision estimating guide
allowances, prevailing rAmpetitive proccss as docu2•nented t'hrougb the repair

taoility survey process, and agreed ahargas for specific prooedures on some repais
jobs shouid be used to detennine reasonable repair costs, (See Goneral Claims

Memo 4439 dated 1)2l02J98 - Emphasis added)

State Farm's Glass Manager confirms the oompany's obligatior.s to their insured

customers as follows:

Our obZfgation genarally, since we have not qualified the location or athe period,

to restore the consumer to thzlr pre-loss co^aditton, and in essence p ymg

U0Q3/038

1



12l2112003 18:43 FAX

8

which are owed under the policy of insnranee tha.t we hold with that customer.

(Set 4Villiams Depo. of 05(05(05 at p.142 - easphasis added)

'l:h^refere, based upon the language in the Gulleri policy and the So the dlamagad
applied to State Farcu auto policiea, the insurer is required to pay

windshield to its pre-loss con^ the Comprehen^ve Coverage in theaClillenbCar Policy
are based upon the wardin$
and can be applied equally to all Class members with Policy £orm 9835A ar policies with

sutistantially the same language.

Given the time $ame covered by the olass action, State Farm Presumably has issued a
ntunber of policy forms with variations on the wording of their Comprehensive covera,ge

Based
generally and the waiver of deductible on ^^ w'l^ae^ontent of t.hes other State Faxm
foums and endorsements provided for my is s>rbstantisIlY siudlar. For axample,
policy forms as to IanB^-ia8re material to my opiuzons
policy forms 8356 and 8357 have snbstantially the same language including reference to
estimates to restore tlie vehicle to pre-loss condition except thcy do not contain the
deductible waiver related to windshield repau'. (See CuIlenm 00001519-1520 and 1546-
1547, et seq.) Subsequent opinions related to the Callen Cxrz Policy ^ ^^i^ ^at
thi Class members wrth these policy forms or SubstaYStially slmUar
the opinion makes no specific referenca to the deduct'ble waives.

Pdjicy Form 6038AF eutitled Amendrslent of 17efined Words, Physical Damage Coverage
and Conditions adds the following language to CONtPILB.EiENSiVE COVERAGE D:

If we offer to pay for the repair of damaged windshield glass instead of •
replacement of the windshield and you agree to have such repair made, we will
pay the Pull cost of repairing the windshield glass regardle9s of your ded'aeuble.

(See 6038A - Cuil.enm00001476)

Po,liay Form 6126Q entitled Amendment of Section IV - Physical Damage Coverages

adlis the following language:

If we offer to pay for the repair of damaged glass instead of the r®p ^^I ^st of
windshield and you agree to hava such repair made, we will pay
repairing the windshiold glass regardless of your deductible. (See 6126BQ -

Cullenm00001477)

IflState Fs.tm endorsed policy forms 8356, 8357 or other substantiallyths>^1 y fcrms ;
without the waiver of deductible provision related to glass repair grovfso
6038f^, 6126Q or other substantially similar endorsements, then the previous
related to my opinions would not apply, for such endorsed policies would contain
substautially similar terms and conditions on the deductible waiver on windsbield repairs.

For purposes o€my expert analysis and for the sake of simplificataon, I will assume that
the Class has State Faxm policies with substantially sunilsu' terms, conditions,lirnitations

Z010I038
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and defiinitions, including policies issued by a variety of State Farm co.mpardes. The
opinions whicb follow will apply equally to claims for Class members• To the extent that
ot}ier State Farm policies oontain language difFermt froln the above, I reserve the right to

r--ddms Qze policy language that is in variance to the above. State Farm did remove the
waiver of deductibla provision after commencemeat of this suit.

(3) State Farm's Glass Cenlrat Program forHanrRing Glass Only Clafms

For many years, the typical approaah to adjustment of glass claims in the lnsurance
ind'ustry was to bave glass claims paid by the policyholde,r's insuranee agent State Farm
departed froin that in.dustry practice when it established its Glass Central Program sn
1997 to outsource the handting of glass only claims. State Farm identified a glass claim
TPA (Third Party Administrator) and contraoted with LM Setvices fG) one
administer its glass ciaim program beginning 07101197. Lynx is a subsidiary

of the leading tuanufacturers af glass windshields in the oountry. The vast majority of the
wiadshield claims were adjusted at this time by replacing the windshield. The Auto Glass
Ceatral Program is outlined in more detail in the Glass Central Learier s Guide. (Cullen

M Z0040 - 0055)

St4te Farm has produced a Glass Manual which indicates that Lynx becatne responsible
for coverage verification, claim reporting, invoicing and payments on a fee per claim
basls on all glass only auto alsians. (See Glass Manual dated 12I05105 at 1383) ^^
procedures required a claims representative from Glass Central to handle any ^v
disputes. Another aspect of tlte glass program was to enlist shops that perform w^ d^eYd •
repair and ^teplacement into their Oiier and Acceptanee PFogr^ (0^). y^ ^
wo',ric ivith State Fazrn in their dealings with eunwt^ ^datcd OSI20196jaGive
fadilities. (See Plaintiffs Exhibit 1- Outsourcing Age the
volume of its business, State Fartn was able to teverage tnase memoer Iepair oltoyb, as
"aiDproved" vendors for more favorable 0 & A pricing with a direot pay benefit. (Fiar
Ddpo. p.155) The National Crlass Manager estimated that there were in excesa of 19,000
0& A Shops back in 2005: (Williams Depo. 05/05/05 - p.46)

,State Farm gava Lynx the insurer's scripts or "word tracks" to utilize in ft o^a
(Fcrraro Depo. pp.63, 66) Lynx began using State Farm scripts from the inception
pragcam and any changes were authored by aithe State Fanri or Lynx. (Bis¢hoff 77epo,
p.20) State Faim's agent testified that his agency handled glass claims without a script
prior to their consolidation for handling by an adminisuator and he was unaware that they

were even using ssripts. (Trmi Depo, pp 38-39) In fac that agents wera no to use
obdigated to have all glass only claims go through Lynx, such
their draft authority: (Williams Depo 3- pp. 353-354)

On several occasions, the initial National Glass Manager visited thq Lynx facilities to
vicw the operation and the 450 CSR's handling ealls on the State Farm Glass Program.
(Ferraro Depo. pp, 33-37) FTe listened in on phone calls both during his visit and from bis
offices, and later delegated that responsibi5ity to staff inernbers. One purpose of the
mmnitoring was to verify that the CSR's were following the scripts. Ferraro even took the

Zq111038
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head of claims to visit Lynx and further oontirmed that his superiors all the vray up to the
head of claims tracked the glass program and had definite knowledge on its progress.
(Feaaro Depo. pp. 42-44) State Farm closely monitored their aotiotas at Lynx parfially
beconse of their concerns that a vendor haudiing their claims could act in bad faitb,

(FCrrarn Depo, p.6$)

The Lynx scripts were drafted in a way to emphasize the beaefxts of windshield repair.
For example, see PIaintiff's Exh3bit 2 dated 11/17/04, which is a sample acript that
me^ntions that (1) the oxiginal factory ahield is rnaintaxned; (2) repairs take 30-45 minutes,
ivltlle replacement may take several hours; and (3) an environmental benofit exists
beeanse windshields cannot be recycled, (See Cullenm/lynx 90000005) There is no
m<?ution of the factors and unknowns which would weigh against windshield repair, such
as'long term durability, shrinkage, exterrial contamination, edge stress and loss of
aestltetic appearance, among others. At ozze point in time, the numerous polieyholder and
agent complaints related to. "failed repairs" resulted in a request to change the scripting
iarlguage ca that topic. (See Exlsibit 24 - Fossett Memo dated 03/26199)

State Farm developed tbe scripting used by Lynx and retained authority to change the
seriipt. (Williams Depo, p.66-67) According to the National Glass Manager, Lynx
inrtolveruent would havo been in an editoxial-type capacity, while "The script, the
guidelines, the information was created by State Farm and provided to Lynx Smices."
(Williams Depo. 05/05/05 at p, 15 1) State Farm not only requested changes to the scripts,
thep also reviewed and approved any Lynx requests for changes as noted in various other
discovery documents. (See Cullerun00010956-957)

State Farm had a writtcn procedure instructing Glass Central persozwel on bow to
mdnitor the phone calls between Lynx and policyholdeis and a form to assist them in that
regard. (See lrossett Email of 10/19I99 -- Cullemn00065011-i2 and 00065017) The foisxE
was converted to an on-line form, but I have seen no eopies of the completed electronic
fomvs which appareittly State F'arru has not produced in discovery. (IGezn Depo - pp. 54-
56} It ia clear that State Faan not only had the capability of monitoring the telephone
dis^ussians had between Lynx and the insureds but theY actually did listen to ealls whieh
utilized the scripts they developed (Williams Depo 3- pp,359 363) In fact tha I3ational
Glass Manager advised lus supavisor in a memo dated 05101/02 that State Farm necded
"td review and revise our traineng and scripts ar Lynx Services to enaure we are maldng

tho most of our cuatvmet contact "(GulIerun0006379$ 6^804} At least one Itssuraace
Department required State Farm to change the scrigting it was using in their stafe because
of anti-stee*ing laws related, to repair faciiities. (See Williams Depo, pp 21) Relative to
the scripting used by Lynx on its glass claims, State Farm ultimately maitrtained total
control over what was to be in the sctipts. (w'illiatns Depo 05105/05 at p. 160)

It y,was State Farm's policy to replace windshields with cracks exceeding six inches or
within the critical viewing area (Bischoff Depo, pp. 32, 36) State Farm's Research Lab
published an internal paper tlzat concluded that "repair processes, resins, basic technical
knowledge, and fmal repair quality was very inconsistent between different glass repair ;
co^ipanies." (Evaluation of Windshield - Long Crack Repair dated 03/9/98) The State

12/21/2008 16:43 FAH Zv 2/03s
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gauin researchers raised numerous conceras about the viability of the repair option on

lon'ger cracks. After State Farm conducted a review of the Glass Repair Critatia, the
iDsarer maintained the six inch aspect of their criteda, while relaxing othar aspecta of its

glass repair ceiteria (See Williatns' Notioe to 0 & A Program Farticipants - Cullenm •

000157). Some of the same problettas identified with long cracks discussed in the report
would also be common with cracks less than six inahes. (Bischoff depo. p,12II)

De•spite internally developed information describing problems and iseues with wlndshield
repair, neither State Fartn nor its authorized TPA included this information in their scripts

or routinely provided the infonnation to the insureds with windshield claims. This is also
despite the admission of the National Glass Manager that State Farm requixes their '•
vendors to "return tho vehicle to its original speeifications per the factory gurdelines.
(Williams Depo. of 05/05/05 at p.41 - Cu.llenm00073739) He futthet testified that the
vemdoss requirement was "broader" than merely retaining the original factory seal, but
"Tt's the requirement for the vendors to retum the vehicle to its pre-doss condttion, '(Td• p.

43 emphasis added)

(4) Lynx training an the SYate Farm Mndshietd Repair Program to "Sellt Se111

SedC!" the Repair Process.

Lyax developed a trainiag module for State Farm Windshield Repair (See Cole Depo
•Exhibit #5 - dated 02/26103). Lynx used this module to train the claim sarviee

reliresentatives (CSR's) who handled the glass olsims for State Farnm. The document
entitled "Participant Guida" outlined saven stated training objectives, (1) Describe a

r epair; (2) Explain the difference betPteeit a repair and a rcplacement; (3) List the benefits

of repair; (4) Qualify windshield damage to determine if it is repairable under insurance

coinpany guideiines, (5) Describe key "setting techniques"; (6) Explain the {mporwnce of

repair rateo Yo L'r^1vx, and (7) Understand rep gir ,g'uideliries. (a.x"nbit #3 at p.1, - e•mpL+asia

added). 'T'he Participant's Guide was approved by State Farm• (Cole Depo. p.121) The
par•ricipants were provided with the following "OVHRVTBW";

A major benefit for insurance companies conu'aeting with LYNX to handle the.iY

auto glass claims is our ability to qualify v4indshield damage to deterrnine if it is

repaiTabte. The more repairs that LYNX dispatahes, the greater cost savings to
State Farm. Be proactive in qualifying windshield damage to ensure that each
and every opportunity to qualify damage is pursued to its fttllest extent.

Exhibit #5 at p.2 - no emphasis added).

Faiticcipaxtta were therefora trained to take every opportunity to convince the insured not

to ^eplaco the windshield because of the cost savingrs to State Farm., Likewise, the TPA
was promoting its serviees by suggesting that Lymc had a special ability to qualify
windshield damage and increase tha number of repairs, The National Glass Manager
tastified that this document was approved by State Farm. (Bischoff Depo: pp.46 -47)

Thb Participant's Guide contained additional information which is not shared with tha

insuued, such as the following;

a 013,r0'3B
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(a) The longer tho damage goes unxepaired., the more chance it has of cracFdng
fiuther and becoming contaminated (p.3)

(b) Repairs can typically restore only 75% to 95°/a of the optical clarity, the repair
will neverbe truly invisible and there will always be a blemish (p.3)

(c) "For State Fatm: they save money bedause repalrs on average cost $50, while
replacements on average cost $375 .::" (p.4)

(d) Each CSR is requirefl to adhere to the qualifying process and make every
effort to keep the "Repair ratio" at d high leveL Team leaders will receive a
daSly report on the team's repair statistics. (p.5)

Noi only were the CSR's trained on the significant financial gain that State Farm will
acliieve by pushing repairs over replaceanent, but they were monitored and measured for
their perfonnance by "Scoring Criteria" required for the CSR to take ownership of the of
thel claim. (See Cullerun,00010933) State Farm monitored Lynx's results at increasing the
paCpentage of repaired windehields through daily repair statisties and the repair ratio,
State Fartxi traeked the percentage of windshield repairs versus replacements. (Williams
Depo. p.85) Their National {31ass Manager admitted that the guide never mentions tha
beriefits of replacement. He outlines the "cons" to replacement that constitute detriments
to " in his testimony (Bischo.ff depo. pp. 47-48)

The Farticipant Guide specifically trained the attendees to "Selk! Sell.l Sell!" Consistent
with the provious script esample, tha participants are trained to sell the repair with the •
foltowing four benefits;

(1) Windsbield repair is quickers An average repair takes 30 to 45 mimites. A
replacement takes an hour or more, plus the policyholder will have to wait •
hours ionger for the urewane to properly cure,

(2) The original 4eindaLield is retaaned: The "weather seal" is not broken for a
repair. Also, any stickers the policyholder has on the w'rndsbield will not need
to be replaced, which can be a cost-saver as welL

(3) Repairs Pose less of a Safety Risk: The oar ie safe to drive immediately
following a repain For a replacement, the poliayholdex needs to wait until the
urethana is fully oured before they can be assured the windsbield is
Structurally bonded to the car and is safe to drive.

(4) Repairs are better for our eavironment: Because w.indshields have a vinyl
layer in-botween the glass, they cannot be recycled. Tberefore, all windshields
removed from cars end up in landfills. (Participant Cmide, p.7)

There is no qaestion that the CSR's were instntcted tbat their role was to sell tixe repair
option over replacement. The Reminder sect4on of the Participant Quide specifieally
states "sell the repair". In fact, they are reminded that repair guidelines are "guidelines
oniy. Not absolute rales," thus eneouraging the CSR's to stretch the nales in favox of
incteasing the "Repair Ratio." The CSR's are ftuther instru.cted "do not push the •
repiacement" ev®n in sittiations where the policyholder bas a "zero deductible."

Z 014i 038
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(Participant Guide, p.8) Under "Selling Tips", participants are spocifically told to "Stress
the beneflts of a windshiald repair." (Partiaipant Guide, p.5)

Tn the testimony of the VP of Operations for Lynx, he admits that the CSR is being told
to sell benefits of repairs consistent with instructions from Sfate Farm. (Cdle I3epo, pp

7546) In faat, therc was a formal sigu off process whereby State Farm approved the
Lynx approach to selling repairs versus replacenant (Cole Depo, p.81)

(5) 13^'uedshield Repair Cannor Return the Wittdshield to its Pre-Loss Condition -

The Science of rIndshieid Repair

plaintitf'ss' experts go into great detail on tha problems associated with windshield repair
and the knowledge possessed by State Fam relative to those problems. Rafher than
repeat that information, I will incorporate their respective reports and opinions by
reference. I will however highlight some of the findings in those reports.

Caimody conaluded that the Cullen windshield was not restored to its original condiKon

an^' had defects capabTe of initiating failure wsder future conditions and expo,sing p Ple

to ;safety hozprds. In fact, the windshield repair urdustrY has ac,l nowledged tEiat
windshield repair is not capable of restoring the windshield to its original condition, for
even after repair there is still "an open and obvious defect in the windshield ." (Cffimody

Report at p.9)

Catmody also ooncluded that repaired windshields fail to meet government m'andated

safety standards and that senior managemeut at State Farm^ .knew of the probiems with

^w7irdshield repair and failed to inform their it^sureds of the knoxrsr hazards, CaaTnody

Sub
c

r

t of the Natiunal rlase As^ociation (NG^) ^i^hs6ld '̂ epaia^
ref^.^ced The ^ep

committee from 7anuary, 1994 and the interaal report an long craclc windshitdd rapair
datied 03l04/98 to demonstrate that State l arm rstanagement knew of the pt'obloms.

Ca[znody a^so disputed Staie Farm's coafentlon that replaced rvindshiel'us cauld not be

recyeled, cil3ng PPG Industries use of Dlubak Glass ta recycle windshields siztoe 1944,

Derian concluded that a repaPred windshield does not possess the mechanicad properties

of brepkscemeni windshiedd and these meehanioal properties, whieh are designed into the

body structure of a vehiole, contn'bnte to the structw'al strength and oCC<tpational
prrotection designed in a passenger vehicle. He further opined that vehicles with repaired

witYOskuolds may fail to meet the following Federal I\aotor Vehiale Standards: (1)

Standard 104: Windshield Wiping and Washitig Systems,; (2) Standard 205: Glazing

IvIateriale; (3) Standard 208 Occupant Crash Protection; (4) Standard 212; Windshield

Mountang; and (5) Standard 216; Roof Crush It.osistance.

Regardless of whether you agree with eaah and every opinion rendered by the Plaintiff

e7tperts, it is basically irrefutable that there are problems that exist with windstaield repair
and that noone at State Farm or Lyrix cared to shave those problems with their insnreds

wltea adjusting their windshield claims. State Farm's National G1ass Maaager

i

I
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acknowledged the awareness of the existence of the N'GA's that
polieyholders are not wamed of issues such as (1) Tensile streugth; (2)
on iinner gIass adhesion; (3) Damage to the PVB layer^(^^4) F^ p^c^aldrs; of potential
b!lems. (Bischoff Depo, pp.88 - 110) Lynx ^v
bleas with patch repairs. (Cole Depo. F.86)

The Nattonal Glass Manager admitted that he did not address the glass repaii' of eracks ln
tbr.

exceas of six inches because of the "oustom ^^po ^^5^0 ^aS.gg Ig^} based S^
visGal aspect of the long crack repair." (W as to
Farm did not share information with Lynx related to potential problems with repairs

tft-Wl
lorig tarm durability, shrinkage, stability of a repai^ A^ A^^ .s tion, Lynx
stximgth or time period for rapairs, (Cole Depo. pp.
wai bssicaliy limited to shar!ng information favorable to tha repair decision withow faU
digclosure to the insured of all information necessary to make an infonzled decision

relktive to raturning the vehicle to pre-accident condition.

(6) The FYnaartcial M'otive behind State Farrn's Initiative to lncrease the

Percentage of Windshietds Repaired

t^̂[f V! b( V 3 CS

Cobsistent with the instructions to CSR's to "SeIl! SeIl! Salli" repaira, State Farm
int:reased the'u repair peroen.ta6ea from 26,4% in 1998 to 28.901o in 2001. The nutnber of
windshield repairs inereased from 359,414 to 467,459 during that period with average
cost of repair only inoreasix''B from 555.83 to $56.30 while average cost o€replacement
indreased from $358.46 to $367.63. (S®e Exhibit 18 to ^,'!'ill6ams Depo - Chart B) The
Nationa1 Glass Manager estimated the average repair to be in the $50-70 range, 1 the
average replacement was sroand $342 per claim. (Bisehor^' Depo' P,90) By 2^^*^ap

saiings perrepair over replacement was $s11,33 per repair, wbich far ex,.......s t•.-^-

estomates.

If one applies the $311.33 savings per repair to the glass claim volume of 1,619,000 in
2001, it results in a savings for State Farm of $5,025,000 for each 1"/o inorease in th®
Repair Ratio. The National Glass iv.ts.nager verified that far every l% in ^^llfaa^3
Faizn's windshield repair Fercentage; they realize a savings of $5,000,
Depo. 3- p.388) Given the repair percentagB increased by 2.5% since 1998, State Farm
saved over $12.5 Miliion in 2001 alone by pushing repairs. A nearly commensurate
sa^ings was achieved in 1999 with 28.2 °lo rapairs and 2000 with 28.6% repairs, resulting

in 4 savings exceeding $30 Million in just three years.

Cri'ven just this minimal financial information, it is not snrprising that State Fann
laqnched a "Repair Campaigrl' to oommunicate the need to promote repairs over
replaeetnent to its agents and their staff at a cost of $83,000. (Williams Depo.

pp.32, 37) I

saiv nothing in the materials to indicate that the "Repair Campaign" changed the way
Stite Farm communicated with its insureds and continued to use scrit Campss'gn". :
selling the repair process. Tn fact, when State Farm launched the "Repazr
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I.,ynx was using training documents dated 02J26/^03and 12/11 which cantained
language encouraging th^ CSR's to seIl repairs- (KDPo, Pp

T^e National Glass Manager issued a memo suggesting a number of ways for Glass
Central to improve glass claim results "to positively impact State Farm's average costs,"
in I which he states that 5tate Farm "must increase the repair percentage" sad be
agiressive in managing severity. (See Williams Memo - AnalysIs of Auto Glass
Br*age Average dated 04l29/02). Regaxdless of any testitnony to the centrary, it ts
clear that State Pat'm was attempting to aahieve a per c1aYm savings in excess of $300 pe1'
wittdslield repair, even though the insured hes the right to take the replac,esnent amount
anli go get it repaired for the lower amount. (Thonias Depo. pp. 56-57) The Nationat
Gl6ss Manager pushed a National Glass Repair Program in 2002 to focus thtit' agents on
romoting "''FTINK RA'AIR FIRST," usiitg national publications and local rnanagem.ent

P.,(Williams Depo 3 at pp 330-344) With an adrnitted a more than $300 per repair averaSe
savings nationwide, the $nancial benefit to State Farm as outlined above is undeniable
anil substantial even for an insuranca company the size of State Farm, espacially given
the volume of glass claims involved. As previously aoted> senior claims management at
Stete Farm was regularly kept advised of the statistical results of these programs to

in¢rease repair ratios and even visited Lynx locations.

OF7NbONS

c

_J

A clatm professionul would conclude that the dnsurance pollicies issued by State

Farm include coverage for the full payment nf wtndsldeid replacemeni

regardless af rhe 9cient of the damage to the wiiidrieleid sctbjiet ta `
to

ductibls and that 5'tatY Farm's cla+tma haasdling wherelryh ^ conirrpi^alde
restore vehicles to their pre-loss conditlon is eontrary to

a3ligatfons.

Based upoa the file materials which I have teviewed to date, I did not see any indication
that there is any dispute that glass olaims caused by missiles or other objects would be
copered uz'ader the State Farm Car Policy issued to Cullen under the Comprehensive
Cdverage far ph.Ysieal damage ta a vehicle. This is consistent with coverage provided by
p4sonnl Auto Policies issued in the industry and policy forms issued by other insurers or
provided b'y the Insutiance Services Office (ISO). However, State Farm drafts and i;^ues
itsl owta policies with their own unique policy language and such mamusorip policies
bel viewed within the context of their apecitic terms, conditions, lnnitations and

exciueTOns:

LTrider sub-secticn (2) of the Statement of Facts, there is a tliorougb description of the
ecifc terms in the Cullen policy which apply to glass claisns, ZJnder "1oss to Your •

Ce', State Farm agrees to waive the deductibla foz the repair of damaged windshield
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glass and pay the fiill cost af repair. Othar policies are endorsed with substantially similar
lariguage. The Lirnit of Liability is based upon either the actual cash value or the cost to
re^air or replaee. The latter is based upon (1) an agreed cost of repair or replacement; (2)
cosnpetitive bids; or (3) an estimate based upon the prevailing competitive price. Tha
estimate must include parts suffxcient to restore the vehicie to its pre-lass condrtfon. The

est$mate for repair of the windshield was $52.88. Tbere was no estimate in the mgterlals
as !to the cast of raplacement, but considering the claim payment in.formation praviously
outlined, it is reasonable to assume that it would exceed the $367.63 average replacement

cost from two yaars earlier in 2001.

Soina glass companies would offer their oustomers a waiver of their deductible if they
replaced their windshields at their facility. Contrary to the best interests of its insureds,
State Fana cou.traetually precluded this option in the terms of their standard Offer and
Acceptance Agreement. As part of its coxnmitment, the glass company under subsection
(NT) must "not give or offer any gi8s or gratuities or other incentives lncluding deductibte

wRfvers to State Farm enstomers, agents or eniployees." (State Farm National OfFer and
Ac3ceptanca Agreement - Cullenm00010903) Therefore, based upon the Car Policy
lariguaga, a State Farrn claims adjuster could offer the following settlement options to

Cullen:

(1) Issue a check to the replaaement facility fbr $117,63 with Cullen
issuing a check for his $250.00 comprehensive,. deductible;..,iiere
Cullen gets a new windshield which retums his vehicle to its pre-loss

or pre-accident condition;
(2) Issue Cullen a oheck for the eost of replacement of the sN'mdshield

based upon the eatimato less the deductible ($117.63) and allow Cullen
to arrange the windshield repair at a cost of $52.88; Here Cullen can

poclcet around $64.75 and still have his windshield repaired,
(3) Issue Cullen a check fer the cost of replacement of the Windshield

based upon the estimate lese the deductible ($117.63) and aAow Cullen
to decide not to repair the windsbield; Here Cullen pockets the full

$117.63.
(4) Issue a check for repair of $52.88 and waive any deductible payment

by Cullen. Here Cullen geta a repatred windshield that dces not return
the vehiole to its pre-loss or pre-accident condition, while State Farm
aahieves an approximate savings $64.75.

Stste Fsrrn established the criteria for aneasuring the effectiveness of the Lyn7c CSR'a
handling of glass claim phone commnnicatioAs. (Sea "Scoring Criteria" - Cullenm
00010933-34) Under "One Call It,esolutioa", the CSR is measur'ed on providing
coh:pleteness and thoroughness by "asldng probing questtons" and providing "options to

the customer'" prior to asking for a callback. Per Cullen's testimony, 1-ie was never

o&-red the choice betweerl repair and replacexnent, State Farm praeeeded under the

op^on rnost favorable ta the ixsurer which is Option (4), without providing Cullen with a

choice of the option to which he was contractually antitled. In rnY oPin'Oml a claims
profeSsional would conclude that the Car Policy clearly provided Cullen with the opti.on
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glass and pay the fiill cost of repair. Other policie3 are endarsed with substantially similar
laiiguage. The Limit of Liability is bascd upon either the actual cash ^ ue ^t^^ ^}
rejair or replace. T.he latter is based upon (1) an agreed eost of repair reP
o;^npentive ?>^; or (3) an estimate based upon the prevaiIin,g competitive price. Tha
estmafe must include parts sufficient to restore the vehicle to its pra-fars eartditiom. The

esiamate for xepair of the windshield was $52.88. There was >^^ ^^a ^ p^iousl^y
as to the cost of replacement, but considaring the claim paym
outlined, it is reasonable to assume that it would exceed the $367.63 average replaccmant

cost $om two yaars earlier in 2001.

$o'tne glass eotnpanies would offer their customers a waiver of their deductible if they
replaced their wlndshields at their facility. Contrary to the best interests of its insureds,
State Farnt contractually precluded this option in the terms of their standarfl Offer and
Acceptance Agreement• As part of its commitment, the glass company under subsection
(M} must "not gfve or offer any gifts or gratuities oY other incentives

including deductible

yvaivers to Statc Farrn customers, agents or employees." (State Farm the Car Policy
Acceptance Agreement - Cullenm00010903) Therefore, based upon
laiiguage, a State Fann claims adjuster could offer the following settlement options to

illen:

(1) Issue a check to the repldcement facility for $117.63 with Cullea
issuing' a check for his $250.00 comprehensit'e° deduct<ble;-•Siere
Cullen gets a new windshield which returns his vehicle to its pre-loss

or pre-accident condition;
(2) Issue Cullen a oheck fot the cost of replacement of the Windshield

based upon the estimate leas the deductible ($117.63) and allow Cullen
to arrange the windshield repair at a cast of $52.88; Here Cullen can
pocket around $64.75 and stiu have hi.s windqhiold repafred,.

(3) Issue Cullen a check for the eost of replacement of the Windshield
based upon the estimate less the defluetible ($117.63) and allow Gtiilleg
to decide not to repair tha windshield; Here Cullen pookets the full

$117.63.
(4) Issue a check for repair of $52.88 and waive any deductible payment

by Cullen. Here Cnllen gets a repaired windshield that does not return
the vehicle to its pre-loss or pro-aecident condition, while State Farm
achieves an approximate savings $64,71

C. v inlv.o

Stete Farm established the criteria for measuring the effectivenass af the LyAx c:.SR's •

haadling of glass claim phone communications. (See "Scoring Criteria" - f."nllenm .

09010933-34) Under "One Call ltesolution", the CSR is measured
n«^vi^

cainpleteness and thorpughness by
.,asktngprabing quesCton.r„ a^srf p'

^ddn he was aever
the customer" prior to askinS for a callback. Per Cullen's testimony,

of£ered the choiae betweea repair and replaeement.
State Farm proceeded urtderr the

option most favora8de to the itrmrer wl^,dch is Opdon (4), without providing Cullen with a
choice of the option to which he was contractually entitled. In my opinion, a claims
pr©f'essional would conclude that the Car Policy clearly provided Cullen with the option
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to ireplace the windshield arld State Farm with a contractual obligafion to do so on
(lillen's claim. In my opinion, the Class would have the satne options under substantially
sit#tilar policy language and for those policies without the waiver of deductible provision
the only differerme would be to delete option (4). Relative to the Class, the average
deductible was substantially less than Cullen's deduetible and Class iriembeis wro`sid have
the option ofpocketing even larget sums than those stated in the example.

Injmy opinioa, a claim professional would interpret the Stata Farm Car Policy as
requiring them to pay the full cost of the windshield replacement Tegardless of the extent
of'.damage subject to the comprehensive deductible. In my opinion, Stata Farm failed to
prdvide Cullen with an explanation of the options available under his coverage and in
p,articular failed to offer Cullen a more favorable option while proceading under the
option most favorable to State k'arm. In fact, the "Seoring Criteria" utilized by State Farm
graded down CSR's that failed to accomplish one call resolution by providing a eomplete
an4 t'horough explanation of "options" to the customer, which is an acknowledgement by
"State Farm of the need to address fully options afforded by policy coverage.

Inimy opinion, State Farm designed its O&A Program to preclude its vendors fram
Waiving deductib]es and thus eliminate a viable option for the insureds ta more
zeasonably obtain windshield replacements, pushing them towaxda the repair option more
fa4orable to State Farm's eozporate interests. These opinions would also apply to
members of the Class with polici.es whether they do or don't contain the waiver of

deductible provisions.

2. A ct,a±!n pro,f'es.raond retying upon the science and other doeuA!rents that repatr

techntgues do not return the wirzdshietd to Yts pre-loss orpre-ucc6dent conditian,

would conclude that State Forrn's gFars clairn programs generalty and thetr

cp,pYv:.:t+ ^^'J arrC.'.'se Lfr ^r'!tn^Ing" if repaired wt/ldshietds w11s

inconafstent wtth their claim handltrtg duties under thapoltcy,

(a) Etate Farm clearly had actual' fnc3wledge of tec7srl.:al glase repatr

material which conftrmed that a repair did not return a wtndshield to it.a

pre-loss condition.

Based upon the reports produced by Plaintiffs' experts, the internal xeports of State Farm
auA industry reports provided to State Farm, it is clear that a windshield repa,r does not
retarn the vehicle to its pre-accident condition. This is explored in same detail earlier in
thi's report uader sub-scction {5} of the atatement of Facts. This is true as to the Cullet
4icle and as to vehicles with windslueld repairs in gener'ay and as such, would apply to

the Ciass members as well.

df, course, State Farm has a rnanusceipted policy which requires an estimR`m based upon
rhe prevailing competitive price whieh must include parte sufficient to restore the vehtcle

to its pre-loss condition. The glass windshield as a part of the vehicle cannot be repaired

to its pre-loss condition- Corporately, State Farm had actoal knowledge of many of the
problems with windshield repairs as outiined in the Long Crack Repair Report dated
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03Y09198, which was prepared by State Farm's own Researnh Lab. Iiighlights of the

conclusiona of that report include the fallowing:

(i). Standsd117ed testing- pratocols do not eXist for long term durability,
shrinkage, external contamination and: edge stresses on repaired windshields-'u+^) °
(u). gepair pmcesaes, resins, basic technical knowledge, and final repair
quality was very inaonsistant between differeut glass repair companiea. (p.3)
(iu}. UV light beecmes an issue when an edge track is repairad aud the
molding can't be removed to cum the re^n at the edge of thc ursck (p 3 ke issues
(iv). Xnconaistencies exist as to the teehnical positions of a crack capabla of
such as choice of rasins, cosrnetics of a fina^rapo, ot ^ hets (p.4)
sttccessful repair, structutal integrity of a rep ', ^ng
(v}. Technicians have varying skiltlev el^(p.^ t^^^ on damage that has not
(vi). No real world testing, as opposed
been immediately repaired and may be contaminated.(p-6)

d b^a NGA'st Techni thelState Farm as noted by its National Glass Manager was
"lieport to NGA Windshield Repair Work C*roup°° 1^The ^^^ee fouvd that
Su;bcomnnittee on 03f01/93. (See Bischo^'T3ep • p . 100) in

^, data did not demonstrate that a repaired windshteld wauld be equi valent

pepformanoe to one that was undamaged. Thc subcomrnittee found
azegaix of a, ,the

pqt^tial risk to the safety of vehicle occupants upon impact
windshteld defect wbieh extends to the interlayer.

jn^aty opinion, State Farm cieariy hsd actual kno::ledge of twh?aical glass repair materiat '•

wlikh confirmed that a repair did not retura a windshield
wera pnv3'sts ^^ n^d other

Natlonal Glass Managers and thair corporate sup
information in that regard.

(b) State Farm knew or should have knawn that it was not complying ^Adth its

policy provisions allowing the;insured to require a replarx.nent when a'

repair could not bring the windshield baak to tts pre-toss condition.

raary, 1998, 5tata Farm isaued a Ganeral Claims Memo an their claime po7icy
Tn Feb '
wirich speoifieally states with respeet to anto damage repair as follows:

pT}aichavar method is used, the resulting estimate should reflect tha repair
opesations r_ecessary to rastore the damaged vehicte to its pre-loss conditiori

relative to safety, function and appeararu e•. •

State f'arm will pay claims based upon reasonable, eompetitive priM for all

repairs necessary to restore a vehicle to pre-toss condition relative to safetl,

function and appearance."
(See Hardt T?epo F,xhibit 2 - emphasis added)
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T"ne Stato Farm AVP to whom the National Glass Mau.dger reported, either directly or
indireatly, confirmed that this wss State Farm's eantractual obligation in Ohio and

inc9uded wiudshield repair. (Hardt Depo. pp 32-33)

Cuilen expressed conceins with the ffraying that occurred atter repair and the ^^^etics,

wluch were visibly apparent on his vebicle. 7ust on a visual basis, a claini pr e^ on
mys, opinion could look at a windshield and cosmeticallY identifY tha tepa•^r atea,

tbe smaller repancs. In other words, the "aPPearance" of the repaired windshield has not •

been brought back to its Pre-lass condition, Some technical materials indicate that the use
of ^ chemical compound when patching is only temporary and not entirely translucent,
wlxich therefore makes the process incapable of restoring the windsh.ield to its pre-loss
coAdition. A bulletin published by the Windshield Repair Association confiruma that "after
a ftpair is completed, the appeal'ance of the broken area improves, but it does not

disappear from s'sght. Thera is scarring where the b.reak is £t1Ied, and usually can be seen
-by looki.ng at the glass and focusing on the repair area." (Hardt Dapo, at P. 129 -

referencing Exhibit 17) Tbe Lynx I,aader's Guide $1so sEated'that "there will always be a

bldmish," (Fiardt Depo. pp 132-133 re,ferencing Exhibit 18)

In Yny opinfon, even a non-expert could visually con$rm that the windshield was not
retiimed to its pre-loss or pre-accident conditian, Combining the visual confirmation of a
14yRperson with the actuai knowledge possessed by State Farm, in.dustry publications, and
the expert opinions of Carmody and Derian, a claim professionai would conclude that
State Farm lmaw or should have known that it was not complying with i'ts policy
prvvisions allowing the insured to require a replaeement when a repall' could not bzing
the windshield back to it® pre-lass condition. State Far:n manage.mwt cenfiams that
contraciually they must retum the vehicle to pre-loss conditien as to safety, function and

ap^eaa.ance, Their AVP stood by his published commenta about windshield repair in thet ^.yp
Nakional Glass 1Vlagazine that 'if i can see ine vestiges af thai re'paiF, it is :;.,t arr̂ ^Y aV ^.

"^iardt Depo, p.27) Putting aside the expert opinions, it is my opinion that a claims
prdfessional would conclude that State Farm's own doeuments and testimony canf3rm
thgt they wete contractually obligated to tetum the vehicle to its pre-loss conaition as to

sar`ety, function and especiallY appearance, and that windshield repair cannot meet this

eontractual duty. It is my further opinion that these opinions apply eq•ually te Cullen and
his• personal claim and to the claims of the Class members as welL

(c) State parm fatled to meet industry standards for claim handlinS by fatling

to dscloss all relevant beneftts, covera,ges and other prouision.s under

which Cullen and the Class strbmitted their ela:ms.

FoX purposes of ascertaining whether the claims handling conduct on glaea claims meets
industry st8ndards, I will g'oup the conduct of Stata Farm and Lynx under State Farm's '
cezitralized Auto Glass Program. State Farm contracted with Lynx as a TI°A to handle
glass only olaims for the insurer nationwide, From the perspective of the insnred., LYnx
was operating on behalf of State Fam and potentially as an agent of State Farrn, such that

auy conduct of Lynx personnel would be imputed to State Farm as their principal. State

Farm proyidod the actual scripting, controlled the scripting content and any changOs

l(f̂. V L 11 W a 6
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relhtr..d thereto, estab&she8 the repair or replacement gufdelines and monitored phone
caTls and Lynx compliance with the Windshield Glass Yrogtam•

Thb m.inimuam standards for claim handling in the insurance industry were promulgated
byi the Model Vnfair Claims Settlement practices Act in 1973 ana adopted by 'W"e
National Association of Insurance Comnzissionera (NAIC) in 1990. The State of Ohic has
itsi own adsptatioti of the Model Act in the Oluo Administrative Code, Section 3901.
So4ne of the pertinent provisions of the Administrative Code include the fallowutg:

s- The insurer has an af.fumative duty to disclose all provisions of an
insurance contract pertinent to a claim fally. Sec 3901-1-54(L), (1)
b. Insurer must fully disclose all pertinent benefits, covarages, or other
provisions of am insuranoe aontract under which a claim is presented. Sea

3901-1-54()4),(1)
c. No agent shall willfully conceal perhnent benefits, eoverages or othez

provisions. Sec 3901-1-54(B),(2)
d. An insurer that elects to repair and designates a speciflc repair shop shall,
in a reasonable pexiod of time, cause the automobile to be restored to its

condition prior to the loss. See 3901-1-S4(H)
e Whsn partial losses will be settled on the basis of a written estimate, the
insurer shall provide the claimant with a copy of the estimate. Sec 3901-1-

54" of S Law - Ohio at pp.
(See fair lnsuran ectioes: o en
113-116 - Published by the DRI - 2008)

Likewise there are Defined Unfair Trade Practicee under Sec 3901.1-07 (C) as follows:

Tt shai.i ae deemed na unfkir ar, decept::e prsc}dee to eomxr-it or perfonn witli
such frequency as to indicate a general business practice any of the following:
(1) knowingly misrepresentin$ to claimants pertinent facts or policy

provisions relating to poverage at tssue; (a) misrepresetttiFig a per#nent pa•.cy+

proy{sion by making any pn.yrnent, settlem¢nt or offer offirst party benefits,

whfch, without explanation, does not inctude ali amounts which
mant dand "

included according to the nla.im filed by the first party cl
investigated by the insurer; ... (Emphasis added)

7n'imy opinion, a claims professional would conclude that State Farm did not disclose all
prbvisions of the insurance oontractpertinent to Cullen's claim. Per i:uIlen's testimony,
he was never offered the choice between repair and te'placement• As pre'viously noted,

S'tute Farm proceeded under the option most favorabde to the tnsurer without providing

Ctdie.n with a ehoice of the other optious to which he was contractually entitled. This

opinion applies also to the Class.

In mv further opinion, it is clear that State Parm did not disclose a1I the pertiaentbenefits,
coverages and other provisions of the insurance oo'ntract relative to repair(=eplaoemant !

1¢'.f VLLI V30
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options to Cullen or to other CIass members thmugh the saripts utilized by LYiLx in
adjusting glass claims. By failing to explain to Cullen atYd other class rnembers theprevent
various options available for them under the Car Policy, 5tate Farm eecev State Farm'^s
their insureds fzom making a knowledgeable deoision. In my ap
scripdng approach resulted in payment of la Part.y benefits that did not include "a.ll

aaiannts" to wivch Culten or the Class members were entitled and basically State Farm
misrepresented th.e options to which Cullen and the olass were entitled, oontrary to tbe
Unfair Trade Practices Aot. State Farm's Natlonal Glass Program established this
approach as a business practioe whieh existed for years and impaeted millions of dollars
of"savings" on dollars not rightfully paid to their insureds,

Insny opinion, a claim professional would conolude that State Farm failed to meet esen,
t'hd miniroum standards for handling claims as represented by the Ohio A,dministCative
Cdde by,their failure to explain the polieybenefits to the class rnember insnrl'eda ^ mglass

eet °
onty windshield claims. In my opinion, State Farm's Glass Progra*ry
itsurance industry custom and pracflce in regard to compliance with the above refccenced
provis3ons of the Administrative Code which provides,just the rnintmum standards as they
apply to the claim handling on glass claims geaerally for the class and individualYy fox

C'ullen

13. A cYnim professios+al after reviewing Stute Farm'a G'lass L7uims Prograea and

particularly their scrtpting practices would conclude that State ' Faras
ixtendonattp undertaok a program to selt insureds on the repair option under
the Car Policy rrnd tx effect concealed txformatiox perifnent to the use of poticy

bex efies In an ettwmpt tesave ^ of windsh ds tonthe d^#ttent of the
between repair and reFtaceme
poXicyholder.

Stete Farm considered the handling of glass olaims to be important enough to establish
G1ass Cenhul and to centralize the handling of auto "glass only' claims. In developing;
the9r program, they removed the handling of glass ciaims irvol i.heir agents and tlieir
claims adjusters to ultimately rest with a TFA specialized in handling glass claims. Lyxuc
promoted themselves based upotl its "ability to qualify windsIueld da>nage to deteraune if
it is repairable" as specifrcally mentioned in the Qvervtew to the Participant's Guide and.
as'fzmthet demonstrated by the repair seripts they used and their other training rnaterials.
Lynx became responsible for coverage verification, claim reportmg, invoiciaxg aad

paytnents on a fee per claim basis.

(a) State Farm through its scripting dzd noi provtde tieeir insureds wst:fi=t and

accurate RF,^017nC1t207E. •

State Farm and L^nx authored the scripts and State Farm authorized their usage and ^}
¢hanges to their content. State Farm monitored the effectiveness of Lynx and their
telephone adjusters in handling glass claims. In fact, the "Scoring Criteria" requiros the

CSR to take "ownersbip„ of the claim as foIIows:

Q. ucc! osa
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Do what's right for the carstomer. ('itTye full and accuFata usformatcon. avoid

repeat calls. Follow staps to resolvo issues, proper use of mobile guidelines.
Remind the i.nstalier about VIN/Dispatch number. (See ZrullenmQ0010933 -

Emphasis added)

I ^ave reviewed numerous scripts provided in discovery, DGSpite inatructions to provide
fuA and acctrrate information, the standard repa{r scripts do nothing to fully infoam the
insured. For example, see the saripte &om Plaintif^s Exhibit 2 dated 11l17104 or from
11Y08l02. (Cullenm00061D12) These scripts were drafted in a way to emphasize the
beuefits of windshield repair by mentioning only factors favoring repair as follovvs; (1)
thC original factory shield is maintained; (2) repRirs take 30-45 nunutes, while
replacement may takc seveaal hours; and (3) an envimmnentai benefit exists because
windshields cannot be recycled. (See Cullenmllynx 90000005)

There is no rnention of the factors and unknowds which would weigh against'arindshxeld
repair, sunh as long term durability, shrinkage, external contaminattion, edge s't-ess and
Ioss :of aesthetic appearance, among others. There is no mention of the multitude of issaes
and problems outlined by the experts and by testimony of State Farm's own Nationa.l
Gl'ass Managers outlined previousIy in Seotion (5) and elsewhere in the Statement of
Facts. There is no mention of the problems outlinod by State Farm's oFYn Research Lab
or in industry publications and reports within the insurer's poesessim

xu I my opinion, State Farm through its scripting was not providing full and accurate
inSornmation to Gullen or the E;laas, even thougb it was measnring the CSR's on such

r',6ris. ;n E.:.t, the PIa,.̂*zt=ff's experts i3dicatF that replactd windshtelds were being
reeycled and that the replacement windshield had an equivalent seal to that of the original
manufaeturer, whielz would indicate that State Fan,n's saript was either misleading or

ouiri-g'nt inaccurate. io the extent the insur-.ws were advisedd that repair was less of a

safety risk, this is refuted by the technical materials as well.

In zy opinion, a claim professional would conclude that State Farm did not pi'ovide its
insureds with ful] and accurate information to allow them to make a knowledgeable
dc^iaion on whether to repair or xeplace the windshield. In sny opinion., this is contrary to ;
thes requirements of th.e Section 3901 of the Ubio Admini&trativa Code and industry
custom and practiae to disclose all pe,rtinent benefits, coverages and material policy
prdvisioas. In my opinion, a claim professional would conclude that State Farm did not
jn4end to provide a balanced presentation of the favorable and unfavorable factors •
i.m^acting the repair-replace decision and in faet concealed infarmation material to that
deaision in order to increase the repair ratio. In my opinion, such willfal eoncealnxetY o=`
pertinent benefits, coverages and other pCovisions is contrary to Section 3901 and
insurance industry custoin and practice. In.my further opinion, to the extent that State
Faan's script contained misleading or inaccurate infarmation, sucis misrepmumhora
ars clearly misconduct oontrary to industry custom and praetice and indicative a
coiiscious disregard of the rights of the insured Class members.
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Criven that the ciaim handling approaches referenced throu€k+o'A tlus report were applied
acLOSS the board on all the "glass-only" claiasi handled by Lynx, it is my further opmTon
that State Farm's Glass Program had in place an established pattern and practioe in
violating not only the minimum standards of Section 390iand the Model T3r,fai: Claim
Settlement 7,'ract3ces Act, but also insurance industry standards and practices fot handling
clims generally and glass nlaims in pastiaular both as to CuIlen and the Class, In my
opinion, no reasonable parson would deny'that most of these transgfes.sions warsant.
c.ozrective action and were knowingly committed or performed with such f.Cequency as to
indicate a general business practice, (See Caaualri Tn^Claim^ 4'b Ed - R'lcgarick •

andBrownlee)

(b) State Farm sanctioned the use of Lynx
CS1t's without reguirfng and

con,ftrmfng
that the CSR's were properly licensed to handle claims under Qhio

law.

g,4attve to the Lynx CSR's handling State Fattn glass cla3nts, I saw nothing in the
materials to confiTm that they were properly itained on claim handling practices or that

they wete
properly licensed to even handle claims, To the extent claims handlers at Lynx

w^e not properly trained on the unfair claim settleatent practices and that Lynx ^^^
haadlers were not properly lirensed, that would be furtbee indication in mY oP
State Farm's failure to abide by legal and insurance industry standards #brbcl ^
handling. State Farm has produced a Glass Manual whieh indicates that ^ts on a fee
responsible for coverage veri.fieation, claim reporting, invoicing and• p ym
pei claim basis on aIi glass only auto cleims.

7
The Lynx adjusters provide explananon of benefits uudar the policy, the negotiation of
paymenta vrth the windshield se;.:ea prcviders, an'ange:ner_t of the actual claims
paiyn2ent and amount thereof and referral of subrogation if applicable. By arraa$ing for
the repairs, obtaining the aeeessary repair estimate and then paying for windshield
ela+ms, the Lynx CSR's fit witlun the detinition of "Settlement of Ciairas" «+ de.6ned in

OAC Section 3902-1,47 (17) (c) which states as follows:

(c) "Settlement of Claims" sba11 mean all activities of the company ralated
direetly or indirectly to the detemvnetion of the extent of damages due under
cav«,ages affyrded by the policy. This shall include, but not be limited to,

requiring ox prepazing of repair invoices,

The activities of the Lynx CSR's fall within the tasks neeessary for deternvnation of
damages and explanation of benefits including the requ.itement of repair estimates and
their payment. From deposition testimony of varlous claims personnel, it appears that
State Farm has taken the position that Lynx CSR's are not adjustizlg claims. However, the
Claims AVP confmned that State Farm reassigned 250 claims handlers iTi the o as a.,
by-product of the Lynx contract and the centralization of glass clairns. (Hardt depo` pp.
117-118) The Lynx CSR's in my opinion:perfortn the fnnafions handled by claims

ad,justers, including the seitlement of clairns, which requires adjuster licansing theteforo
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under Ohio 1aw (See ORC 395I.O1A}. These violations of Ohio law would have occurred
ori elaims they handled for the eutlre class of plai.ntifffs in this case,

(c) State Farms ctearly intended objeetive was to "'Selif Selll a"gllf" ths rapaf='

process for Windshield Glass Repairs and thereby place their interests ahead of

the interests of the insured

Stata Farm's intent is more fully disclosed by the training provided to CSR's through the
paiticipant's Guide which is thoroughly outlined in Section (4) of the Statsment of Facts.

ABit only does Lynx expressly train the attendees to "SeIit Setil SelF3; but 4heey^^

actually explain the importmnce o f the "repair ratio" as part of fTie training. The jc
ismlude the listing of benefits of repairsvithout listing the beneffts of rap.lacemeatt or the
dettiments of repair. CSR's are trained to "be proactive in qualifying windshield damage '

to ;ensure that each and every opportuntty to gualtfY damage is pursued to the fullest",

beoause "the more repairs that LPNX dlspatches, the greater cost ,Savings to b'tate

Fdrm," The Participant's Guide eontained additional infbxmation related to the timing of
repairs, optical clarity and the savings achieved by State Farm with a $50 repair in lieu of
a$375 replacement, none of which is shared wit'h the insured as pazt of thc scripfing
prbcess. The Reminder seotion of the T'articipant Guide specifically states

"seli the •

re*atr". The clarity of tha message and State Farm's intent cannot be denied.

TEe initial National Glass Ivf&naget testified that he would not have told Lynx to "sell the
repai;o' and that wasn't someth3ng that "Ly *.̂.x was supposed to do:" (Ferraro depo, p-83)
Yet a subsequent National Gless Manager assembled a National Windshield Repair
program in or araund 20D0 ia which GIass Central developed a"THiNK REPA2,
Fi^; i' pror^iotion to ^cou.age heir agants fo . pcsh tiinds ++eld repairs ovelr
re^lacameat. (Wiltlazns Depo 3- PP.327-335) In faet, the companY "averaga repair :
rataa" incraased partially as a result of the program (^7illiams L1epo. p 342-343) Flis
mcmo of 03/I5/02 memorialized the need to use local management s^nd nataonat 5taiz
Fann publications to fbcus the agmts on tfie "Repair FirsY' option, for the average

gs was $3pD,qD per repair nationwida.(Cullenm OD463823-63825}. State Farm
agents were nat supposed to use their draft authority on glass only claims for it may
viblate the Lynx contract and limit the savitegs attributed to glass claims in the national ;
glass ptogram as opposed to handling outside the program. (Williams Depo• 3- pp. 352-

35'a)

Tnimy opinion, there is no question that the CSR's were instruoted that their role was to .
sell the repair option over replacement, because of the significant savings 3ehieved by ;
Sta2e Farm. The impropriety of "selling glass repair" is acknowledged by Ferraro as

something he would not have had Lynx do, for they
y were just supposed to follow the

sciipt provided by State Farm. (Ferraro Depo. pp, 83-83) In my opinion. State Farm was
ndt attempting to do "what is right for the custamer" as descrn"bed in their scoring oriteria !
foa the CSR's and "selling repairs" -was both inappropHat$ and contrary to industry
standards aucl practices, as wall as Stg.te Farm's "Our CortunitmeHt to Uur
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PoIicyhoIders". (See Auto Claim Management Course lnstractor's Manual at pp.7-10) By
nol greseatiug balanced izaforrnation on the repairhepl^ement decision, State Farm was
cldarly intending to push the option most fmancially favorable to the insvrcr to the
detriment of tho insureds, Szata Farm did not explain the optian allowing the insurad to
take a check Iess the 6eductiaie and Yhen repair fne veniclo far $5C wh la packeting the
diffareace In my oginion, this ceriainly would be •a more favorable iesult to the insured,
as ihey not only get a repaired windshield, but they also get a aheek for additional dollars.
Tn my opinion, a claim professionat would conclude ihat State Farra concealed from the
ibsureds ihis more favot'abie option, contrary to induatry oustom and practiee to disclose

ail possible coverage benefits.

In iny opinion, State Farm designed their Glass Frogram with the intent to maxnruze their
savings, as they profess in the training materials, ^vithont regard to the best interests of
thear insureds, whether it is Cullen individually or the class as a whole. In faat, CSR's are
reminded that repair guideiines are "guidelines oniy. Not absolute ruies," thus in my
apin.ion encouraging the C5R's to sfxetch the rules in favor of increasing the "Repair
Ratio." In order to accomplish this savings, State Faan took glass claims out of the
agent's draft authority (ADA) and instead promoted "THINK W81'AIR FMST" with t-heir

agency force.

Prdbably the moat blatant exaan,ple of State Farm's placing its own corporate inteiests
over that of the insureds is reilected by the training instructions to the Lynx CSR's
related to glass claims on policies with no deductible under the Comprehensive coverage. •,

The C,SR's are further tnstructed "do not push the replaaement" even in situations •where

tTteipolicyholder haa a'"zero deductible." (1'articipant Gvide, p.8) In other words, the
CSR's are trained to not explain the repiacement option even when tlare is no
reduction in the amount of the claim by a deduotible. 1'he insured should be presented

with thc option to t?ke a bra.*ed nPw wi*sdsldeld retilsnenrent as opposed to a re_vair of the
qldl damaged windabield with absolutely no payment under either scenario! State Farm
approved the training of Lynx's CSR's not to present the option and to continue to
enciDurage the insured to repair the w;ndshield to the insu:,.d's obvious detriment. r^ my
opinion, State Farm is cle,arly placing its corporate interests over and above those of its
inahreds by this practice, and this blatant example of self dealing by State Farm supports `.
the! previous opinions outlined above relative to a failure to disclose and actual
comeatment of policy benefxts. In my opinion, such willful concaslment of pertinent
beriefits, ooverages and other pro4isions is contrary to Section 3901 and insurance

industry custom and practice.

.4 claim professional woutrt coxclude that State Farm's glass claim.s program
and theu' systenratic and uftiforss claims Fsasdling 4pprouch tha" pushed

policyholders towards a less costty windshletd repair optlan wttFout explanatdora

of the full poliay henefits was contrary to ik duty of goodfaith and fair decling

and ISs,flduclary duttes whlcJt resulted in a faih+re to give equal consideration to

the interests of its poldcyholders, who were not fully compensated uttder their

insurance paftcies
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State Farm's conduct and wrongful practices in handling glass claima ar® substantiallY
addressed in the previous sections of this report.lhose failures to aotnplY with i'nsurance
indus'(ry claim handling standards and practices as well Section 3901 are too numemus to
cotnpletely restate and I will incorporate them by reference for sake of ,;^s. In my
opin%on, they clearly support the following opinions:

(1) State Farm failed to fully disclose all known Pdcts and eircumstances to
Cullen or the class contrary to the insurer's fiduciary duties;

^L^(. VGP( VJV

(2) State Farm's coiiduct was unreasonable in attempting to convince insureds
tb taktt the option most favorable to the insurer relative to
repair/replacement under the guisa of saving money flu'ough waiver of the

deductible;

(3) State Farm continually misrepresented the teans of its first-partY PhYsical
damage eoverage and in particular failed to disclose the failure of glass

idant condi#ion;repair to rattun a windshield to its pre-loss or pre-acc

(4) State Farm's intespretation of its Car Poliey and its practices t.lubugh the

scrEpt in not fnlly presentirsg caverage options was an ^ empt to

unilaterally modify the insuraiaoe contract contrary to insuran sWY
practice, regulation and legal requirements related thereto;

(g) S+a{e Fam established a clear business pattem and prac6ce of placing its
inteKests above those of their insureds;

(6) State FX-rM. Lra-ifed to give the i^stu'od's ':ntPrestg equal consideration by
failing to accurately settle claims and provide the insureds with fall and

accurate explanation for the manner in which claims are settled;

(7) Slata p 2 rm's coneeaimeat of infonnation was unreasonable and iit reclrless
disregard of their insuteds' interests. The inaurer knew of the problems
with the repair option, failed to communieate that information to the i
insured, failed to communicate much of that technieal information to I.ynx
and the CSR's handling their claims and persisted in selling the benefits of
repair over replaoement despite the insurer's superior specialized

knowledge; and

(8) ' State Farm's internal documents related to thoir Glass Program and the
testinsony from the various employoes from insurer and their Tt'A When
oonsidered as a whole would indicate to a claim professional that StatP
Farm's conduct was knowing, deliberate, willful, wanton, and in
conscious and recld'ess disregard bf the interests of Cnllen individuallY and

the class members,
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Based upon the abcve, it is my opinion that State Farm's handling of glass claiina during ;
thi time period asserted in this case was clearly violative of their duty of good faith and
fais dealing and their fiduciary duties towards their insureds. In its own internal
documents, State Farm states as follows:

State ,l,arnt claim representatives mtwt understand the need to advfse the
•insured of all coverages available saneer the contract• Claim

represent$tives will demonstrate ethical behavior and take affirmstiva

steps to inform the insured of a11 applicable contract benefits available
under thepollcy contract, thus futflling our promise to the policyholders.

For the insurer to fulfrll its obligation not to impair the right of the iasnred
to reoeive the benefits of the agreemeat, the aasurer must give, Ct Ieast, as

much constder^'o an,tl the i^ ^ret s interesQ ag^
Ourtobl'lgatioaTto

above pria^cip pp y to party
disclose oovarages available appl4es, regardless of whether or not the
insured is repieSented by counsel, (Hardt Depo. - Bxhibit 5- Emphasis

added)

Stdte Farm's institutional conduct as outlined above and throughout this report re£[ects
no,t oaly violation of minimuin alaim haudling standards, but also a failure to comply
witb their 6wn e5pDUBed pOllCy t0 demonstrate et^cal 6eBaviar and provlde equal
oo#tsideration to its insureds, 5tate Farm's'"Selll Sr11! Sellt" approach helped them ;achieve an approximate $30,000,000 in savings in just three short years at tho expense of
their insureds. State Faan documents in writing that CSR's are further Instrueted "do not
push the replaoernent" even in situations where the policyholder has a"zero deductible.'"
T7iis attifude refleets how blatant thoir aetivities were in disreSaxd of their insureds rights

a<nsl 'arAs.*estg and the ipstitution-wide obsession with the profit motive and sa'rings over
poitcyholder interests. State Farm's failure to adhere to its own espoused policies further
deatonstrates that the claim handling done pursuant to iheir Glass Claim Frop.ram was
done so in violation of t1'.e duty of good fatith and faiY dealing to both G-ullen and the

^;189s.

State Farm even failed to di.selose many of the problems associated with repair' to Lynx 1
anli the CSR's, yet required thent to "Ao what's right for the customer. Give them fu11
and aceurate irtformation." State Farm did not do what was right for customer and did not
pravide full and etccurate information. Bvea the problems disclosed inthe Lyns traitting
msterials were not communicated to the insareds by ths CSR's, In my opinion, a claims
professional would eonclude that State Farsn' a claim handling praotices relative to glass
claims ref7ected knowing, deliberate, willful, wanton, and eonscious and reekless
di®regard of the interests of CulIen individuaIIy and the Class members.

CONCLUSION



IL(LIJ=VVJ' I0.11 ftlA



?.S

C:ONCLLSIUn'

Tliis completes my report based upon tlle opinions I have been asked lo render in this
matter to date. AII the opinions contained in this report are inade to a reasonable degree
otlprofessiotiaE cenainty based upon insuiance industry standards and instirance industry

istorn and practice. it is niy understand'uig tltat additiotial diseovet•y may exist that Ia
inay need to review and that defendant has yet to prodtice reporis. frnm their expeztx I

reserve the right to supplement or niudify this report as necessar7• upon receipt of those

additionat materials yr ifrequested to do so by counsel.

Respectfvtlg subnmitted,

Peter^f Hildebrand, JD & C.PCC]
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EXHISI'I' B

FRpSRT REPORT OF PETER J. HII--DFtERAND

IN TEE MA1'TER OF IvIICHAEL E. CULLEN VS STATE FARM MUTUAL
IrISURA'NCCE CONfPANY

COMMON FI.EAS
^ECU`tAHOGA COUNTYS#^0T5^51 Sg

Q VOIj VJp

CURRICULUM VlTAE

Peter J. HOdebrand,,fD & CPCU

3418 Woadshire Crossing

Marlotta, GA 30068-8714

(678) 560-3728(offlce) or (404) 384-0716(ca11) or (770) 579-7691(fax)

pjhildebrandgbeUsouth. net

EIN# 20-4114769

Ov,arrlesr. As president of Peter Hfidebrand, LLC, Mr, Hildebrand relies on more than 25 years af
ingura.nca, reinsurancel managernent and legal experienca to provide consulting services
thrbughout the United Skates. As both an attorngy and licensed insurance consuitant with a
CP.CU, Mr. Hildebrand provides a unique blend of professional baekground that can b

e
InsuiranGe

a myriad of insurance and reinsuranea matts^. Mr. Hildebrand quailffes as an experk In
ooverage, claims handling, olaims management, dispute resolution. emploS'ment fssueB and a
wide variety of other legal and tnsuranee reiated fieids. Mr. Hideixand has extensive experiencee
In handiing r®insurance matters Inc(uding dispute resoiation, commutatbns, audits and contract
interpretatian. Mr. Hlidebrand also has extensive exparlence in the handiing af daims invokvtng
issti9s retated to good faith and.fair dealing, unFair claim practlce v#olations, and fatr trade pracdce

Insurance regula5ons.

E?(PERIENCE

121105 TO PRESENT: PE7'BR HiL6EBRAND,
LLO- ATLAtvTA, CA

. Insurance and re[nsurance consultant providfng expart optnions on Insurance cov$rage,

good feith claim handling, unfair claim pracdce violatioris, claims adminisiraf on and

procadures, reinsurance contract Interpretation, emPlaYment graotioes, fee bip review and

ofherreiated Insurance Issues.
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• Mediator and ArbPo'ator of dlsputes invoNing ooverege, clairn handiing, rainsuranoa,

employment, fee msdiatlon and all sorts of tort Iitlgatlon.
• Clalms evaluation and negotiation in cases of signfflcant complextty or severity.

. Audltor of lnsurance or reinsurance claims. clalms handling practlces, daims
administration, attorney fee bills and flnan6ai transacticns.
Draffing and Implementing specialized cialm handling programs and procedures for
insurers, claim handling companles and self insured corporatlons

648 TO 12-05: AMEFtiCAN SAFETY INSURANCE SERViCES (ASIS) - ATLANTA, GA

'VtCE PRESIi7ENT-Ci.AIMS LEGAL DEP'r (02414 TO 92-05)

• Estabifshed a new departmant that specialized In addressing the largest most

complioated environmental and E&S cielms wkhin the company.
. bireetly managed all multrmiliion dollar cases with numerous defense verdicts and

favorable settiaments.
a Managed all claims in litigatian involving sliegations of a breach of the duty of good faith

and fair dealing or simllar allegations.
• Handled all relnsurence reporfing, audlts and dispute resolution.
• Supervised ait csded r®insurance clalms and saved ihe company several million dollars

through my coverage analysis and Interpretatlon.
. Drafted complex covarage opinions and letbars based upon Interpratatlon of commereiat

ilnes policles, manuscript pollcles and endorsaments.
• Managed outside panel counsel including the Implementatton of our Oufside Counsel

Monitoring and Lltigation Management Prdgrams.
Spearheaded the Identification of a state of the art automated litigatlon management

program and directed the implamentntlon teem,
v Provided claims arxt coverage training to company personnel and TPP, clairns parsnnnel

and provtded legal advice to units outside of Clalms. .

VICE PRESIDENT - CLAIMS DEPT (06-99 TO 02-04)

• Bullt the ASIS Claims area to a full service Claims Department as the company grew

from $30MM to $250MM in premium.
+ Managed all aspects of the clafms function for ASIS including supervislon of the Claims

Department and the claims quallty and contract compiiance of outsouroed ciaims being

handled by Third Party Adminlstrators (TPA's).
;• Led mutttple teams to compfete revision of our Environmental and E&$ eoveragg forrns

and endorsements tnciuding the draf4ng of manuscript exciustonery endorsements
relating to Y2K, mold, total prior works, and Montrose continuing occurrence language.

r Guided the Cialms Depi implementation of Genius, Heron (Surety 8ystem) and Apollo

(WC System).
d Managed the audit and control of our program partners and their TPA"s, including such

lines of business as legal professional, constructbn; taxi cab liabliity; pest control; varlous

{fJC VJLfVo0
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WC Programe Including PEO business, and NY General Liability and Labor Law

progrems
• Assumed and parsonaily resoNed book transfers on claims invoiving personal auto.

AD&D, construction defect and environmental claims.
• Compieted claims due diligence on several corporate acqutsiiions including evaluetion of

claims handling and reserves.
• Headed the Sonfor Managers Group responsiblefor addressing Issues related to

management of daily company operatlans during the growth Years.
. Led tha Strategic Planning Process for the company tor two consecutive years with

reaultant establishment of all departmental goals and obJectives•
+ Selected by the Executive Board to head the Technical Servioea team whlch New

eccomplishsd implementation of the following: Corporate Disaster Recovery Piani
Employee Orientation Program; Performance Manag®ment Program; Streamilning

oorporate methods and procedurest and Corporate Tralning Program.
. priginated and led the Clalms-Undenrvriting- Loss Control monthly meetings to revtew

oNaims and loss control Issues and assess renewals.
. Personally handled or supervised all claims of inejor exposure or complexity, both

primary and excess, as well as claims Involving aiteged bad faith.

6-0STQ e-99 VF-STA-&HELBY INSURANCE GONtP.4NIES- BIRMINQNAM, AL

ViCE•PRESIDENT OF CLAIMStREGULATORY & COMPLWNCE

Managed Nroo departments for a company that graw from $390MM to neariy $900MM in

premlum before it experienced finaneial probleAms.
. Personaiiy handled or supervlsed all claims of major exposure or eomplexity; both

personal iines and commercial lines.
. Managed all cla{ms In litigation involving aflegations of a breach of the duty of good falth

and fair dealing or similar aliegatlons.
. Cost effaciiveiy raengineared the vesta Claims Department
• Implemented quality contro) standards and perrorrned audits for MGA's handting non-

standard auto claims through Vesta's County Mutual in Texas.
. Consolidated the Shelby Claims Department of 256 employees Into Vesta Claims

achieving efflciencies of scaie-
impiemented signlffcant Cost Savings Measures to the combined operations maintaining

claims quality while etiminating six ofFlces
. Redesigned the enEire Regulatory Dspartment and brought company into compliance in

both personat and commercisi lines flHngs.
. Handled resoiutton of numerous reinsuranc® caims and participated in the commutation

of severai treaties with economicaL`y troubled reinsurers.

12-86 to 6-98 GREAT AMERICAN INSURANCE COMPANY- Cincinnatl, OH

10-90 to 6-96 Regional Claims VJce President -Raleigh, NC -

qj vJa/ VJo
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Managed all the off'tces in the Mid-Attantlc, Sautheast & Texas rsgions.

+ Realigned clauns personnel resutting in exneptional goa7 perFot'mance In ail oft' ioes.

• spearheaded the reorganization of oftfces' aifer the company divisiortaifzed.
Personaliy handled or supervised all clalms of major exposure or complexity, both

• primary and excess.
• The Raleigh claims operation was twiae racognized as the best olairns offlce in the

Divislon,
. Recognized personally with the highest ciatms management award In the Commercial

Division - The Ciaims MVP
. Deveioped tschnicai materials for the handling of claims generated by our OptometrY

Professional Liability Program

12-06 to 10-80 Assistant V'me President - Home Office t.iabiitty Claims

. Dlraeted the CAO LlabllEty staff with responsibility for all ma)or claims litigation and

reinsurance reporting,
• Managed the supervision of aii umbrella and excess daims at GAI, as w®lt as all ciaims

invoNing alleged bad faith and unfair clalm practlce vielat(ons.
. Personally handled or supervised all ciafms of major exposure or oomplexfty, both

prtmary and excess.
. Handled and resolved all major reinsurance disputes with our over 100 relnsurers.
. Organtzed the consoildation of environmental dafine into a speclelized home afnee unlt,

• Designed and Implemented the programs fnr IlNgation management, structured

setfterrrents and ADR on a companywide basis.
. Developed and implemented an audit program for House Counsel ORice operations.
• Implemented the Outside Counsel Monitoring Program and the Fee Bill Review Program,

9-76 to 1246 Milwaukee Insurance Company - Mitwaukea, VVI

1182 to 12ISe Vice President and Generai Counsai

. Reeponsibie for all claims iitigation and ctaim legal matters as well as repot#ing to our

re3nsurets.
Supervised staff attorneys rasponsibte for claims Iltlgatfon and personally supervised or

• handled claims involving bad faith.
s Pstabtished and managed MIC's house counsel operation

Managed all subrogation and coitection matters for the company.
r Implemented claim standards and procedures for Mlhvaukee Safaguard, the non-

standard auto subsidiary.
c Advised human resouroes department o:i e.mptoyee matters and ultlmatety assurr+ed

responslbility for all corporate legal matters.
. Participated on the Ilfe Insurance committee, investment committee and pension

committee and provided advice to same.
. Provided advics to Milwaukee Life on contraot and coverage mafters and partloipated In

handling clalms under thelr life products.

.i
1
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. Corporate repree®ntative to the Wisconsin insurance AitEance and the Confarence of

Mutual casualty Companles.

9178 to 1152 Assistant Generat CounseitAssoclate' Counsal

. Responslble for the supervision of litigation on cases pending nationwide, Inctuding
coverage analysis, tnvestigatlon, defense, settlemant evatuation and ultimate resalutlon

of all assigned matters.
. Responsible#or the assignment of defense and worklxg v+ifh defanse counsel on htigated

clsims.
. Performed defense worx including discovery and trial work on cases in Scutheastern

Wfsconsin. ArbfO e4cn and served on the local
. Prepared filings and responses for tnter-comp^Y

arbitration panels,
. Handled coilectten of subrogation against other Insurance companies and uninsured

drYara tnduding filing collection sults.
• Provided covarage advice andfor legal opinions to claim handlers on nan-Iltlgated daims-

1t76 to 9176 Trial Attomey- Private Practice of Law

wVvSJf V-l0

EDUCATION;

UNIVERSiTY OF WISCONSIN - MADISON

g,a, Dagree-Economics (Honors Program)

PM Defa KaPPa Phi Kappe Fhi, PYu Eta 51dma, -4arls Sohela , Rlr=de° S^e!ar Nominea

UNNER5ITY OF WlSCONSIN LAW SCHOOL -MADISON

J.D. to
8oclaty, EvaBS Law^S hotarsh p ^aw

FederalC er District Courts.

Appellate Advocacy, Legal Ald

CURRENT LICENSES: ^

License t® Practice Law - Stste of Wtsconsin

Li6ensed insurance Counselor - Property - State of Ceorgla

Licensed Insurance Ccunselor - Caaualty - State of Georgta

INSURANCE COURSES! ACTIVITIES:

C,pC4J - Chartered Property & Casualty Undenwrfter - Designatlon in 1g88; CIC Property; Taught

Insurance Law- CPCU B: North Carolina Claims.AdJustgr LlCanse;



12(2112008 18:53 FAX

Cu(rent Membershipa: The Society of Risk Manaq&ment Consultants(SRMA); Defensa Research

Institute (DRI); DRI Lawyers ProfessionatISm & Ethics Committse; Amertcan Bar Associatfon
(ABAY ABA 7orts, Trial and Insurance Sectlon; ABA Dispube Resolution Section, ABA Lftigetion

Seotlon; Ameriean Association ofB ust^ q' Und ^^ S°c^ ty (CPCUY ArWiraflOnC a ms
Sobiety (ARIAS); Chartered Prop rtY & Ca
Assodatlon (AGAY

AcoNtHes: NAIC & IRES Meetingst NC Defense Counsel Arbltratlon Panelist); Wisconsin
Insurance Atllance (Delegate); National Assoclatlon of Mutual Insurance ComConetruotlon Defect
Conference of Mutual Casuatty Insurance Cornpanies; West Coast a^su^a^ Ctaims Executivee •
Seminars; Insurance Summtt; Envlronmantal Inst{tute (InsltuctorY ABA Surety
Assoclation (Board of dtrectors); Cooper & Scully't3ad Faith Seminar (presenter);
Meeting (NYC); Arnertcen OPtome{ric AssociatlonAnnual Conference (Presenter); ARIAS
Aryf ration yVorkshop; ORI Insurance Bad Fafth Sominar, SRMA 2008 Educationst Meetings; and
a multitude of DRI, ACA & other continuing legal education presentations-

Publloa8ons! REINSUR.ANCE BASICS FOR Tim CLABvL9 FItOFE3siONAL pzA'rNB Ta

BAD FAFTS CLAIMB (20045)

l$Sf V 3 0( V ^'3
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B)'I3IBIT C

MATIiRIALS REVIEWED FOR HII.DEBRIINI.D EXPERT R.EPORT

'fhis Exbibit C contains the doou'ments reviewed for the Lxpert Report ofPeteC J.

Ifildebrand in the matter of

MICHAEL E . N TATE F'A 41U1 UAL INSUR4N Ct3 PANY
CtJYAHOGA COLINTY COURT OF COMMON PLEAS

CASE # CV- 05-555183

: i. Copies ofpleadinga related to the above captioned case includin:g the fotlo'wing;

A, Plainti.ffs' ClasaActionComplaint-Cullenvs StataFarm
B. State Farm's Answer
C. Various Other Discovery Responses, Notices and Court Doeuments

2. Claims MateriaSs: .

A Ccrdfscd Copy of 3tate Fsrm's Palicy issued to Micharl f4^lleu for.
10l18I02 to 04118/03 - Policp # 66136864)18-351

B. Deolarations Page - State Farm Poticy issned to Cullen for 10/18/01 to

04i18lU2.
C.
D.
B.

P.
G.
H.
L

Various Other Policy Forms used by State Fe:m during the Class Term
Bstimatc- Windahield Repair - Twinsberg Glass and Mirror
Vorsions of scripting used in the StBte Farm Glsss Program pro duced

this matter
Various Commuuications between State Farm and LYNX
Select Portions of State Farm's Glass Manual
Versiom of't'he Leader's Guide produced in this matter
Versions of the Par6cipattt's Guide-CSli Training at Lynx

in

7. State Farm Scoring Ciiteria
K. Various Nati4nal GlasS Program Claim Statistical Reportn

L. Deloitte Project Materials - Auto Glass Pricing for State Farm

M, National Glass Association - Windstueld Repair Work Group

N.
Subcommittee Report
State Farm Internal Report on Long Crack Repair

0. State Farm Windshield Repair Campaign Materials
`

P,
scoveryVarious Other Materials Provided by State Farm in Dz

I^.I OY, f (Ua8
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3 Deposition Transaripts and Exhibits from the following

A Deposition of Bob Bischoff
B. Deposition of Peter'Cole
C. DepasitionofMiohaelCullen
D. Deposition of Brian Karol
E. Deposition of David Williams I
F, Deposition of David Williams 11
G. Depasition of Davi.d Williams iII
II DepositionofDavidWilliams- m aektSuit
1, Deposition of 7oanne Gueaa
J. Deposition of Gary Derian including Expert Repcit
K. Deposition of Eric Thomas
L. Deposition of Craig Carmody with Expert Report+ Aitached Docaments

and Glass Indnetcy Report
M. Deposition of Melissa Kem I
N. Deposition of Melissa Kern TI
0. Deposition of An#3wny Ferraro
P. Deposition of William Hatdt

4. Reference Matezials:

• Inszcrance Bad Faith, A Compendium of State Law,
DRI Defense Library Series,

(2006), and legal references cited therein.

• Urfaxr In,raranea Practtces; A Cor,sperdtes,,. of,StateLaw, D:^.I Defenso Lawyer

Series, (2008) and Adminish'ative Code Seetions cited therein
• Ohio Revised Code 3901-1-07 and 3901-1-54 - Unfair Trade practzces ond

Unfair PropertyiCasuaiiy Claims Set'tlenxent Practices

• Casualty Insurance Claims, 4t1i Ed., Pat Magarick & Kea Brownlee (2006)

• Ireauranae Law, A Gutde to Fsandamental Principles, Legaf Docirtnes', and

Commea ctat praarices, Robert Keeton & Alan Widiss (1988)

• CPCUHandbookoflrrsurance Policies, 6s` Edition (2005)
• Ohio Revised Code 3951.01 (A) - Adjuster Licensing Requrements
• Adjustei' Licensing Requi7ements by State - Proper.fy & Casualty Inaurers

Association ofAsnerica (2005)
• Various Ohio Cases

[t vae; aas



Deposition of: Peter J. Hildebrand, taken on February 3, 2010

COURT OF.COMMON PLEAS

CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, ET

AL.,

PLAINTIFFS,

vs. : CASE NO. 555183

STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY, ET AL.,

DEFENDANTS.

Deposition of PETER J. HILDEBRAND, a Witness

herein, called by the Defendants for

cross-examination under the applicable Ohio Rules of

Civil Procedure, taken before Carol A. Kirk, a

Registered Merit Reporter and Notary Public in and

for the State of Ohio, by agreement of cqunsel and

without notice or other legal formality at the

Offices of Baker & Hostetler, 3200 National City

Center, 1900 East 9th Street, Cleveland, Ohio

44114-3485 commencing on Wednesday, February 3, 2010

at 10:58 a.m.

Fraley, Cooper & Associates (614) 228-0018 (800) 852-6163 (740) 345-8556



Deposition of: Peter J. Hildebrand, taken on February 3, 2010
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1 DEPOSITION OF PETER J.1HI,DEBRAND I DEPOSTTION OF PETER J. HILDEBRAND
2 APPEARANCES 2 INDEX TO EXAMINATION3
4

.
W. CRAIGBASHEIN, ESQUIItE 3 WITNESS PAGE

BASHEIN & BASHEIN 4 PETER HILDEBRA.ND
5 50 Pubic Square 5 CROSS-EX.4Iv11NATI0N BY MR. JOHNSON: 7

Cleveland, Ohio 44113
6 (216) 771-3239 DIRECT EXAMINATION BY MR HURST: 287.
7 OnbehalfofthePlain6ffs. 6
8 MARK A. JOHNSON, ESQUII2E

BAKER & HOSTETLER 7
9 65 East State Street $

Suite 2100 9
10 Columbus, Ohio 43215

(216) 621-0200 10
11 11

and
1212

ROBERT H. SCHULTZ, JR, ESQUIRE 13
13 HEYL, ROYSTER, VOELKER & ALLEN 14

105 West VzndaliaStreet
14 Edwardsville, Illinois 62025 15

(618) 656-4646 16
15

On behalf of the Defendants. 17
16 18
17 ALSO PRESENT: 19
18 Robert M. Kluchin, State Farm

Evan Newman, Arlington Video . 20
19 21
20 --- 2221
22 23
23 24
24

Page 3 Page 5

1 WednesdayMomingSession . 1 DEPOST1TONOFPETERJ.HII,DEBRAND
2 INDEX TO EXHIBTTS

February 3, 2010 3 HQ.DEBRAND DESCRIPTION PAGE

2 10:58am. 4 1 STATEFARMINSURANCEPOLICY661 17
3686-D18-351 ISSUED TO MICHAEL

3 --- 5 CULLEN

4 STIPULATIONS 6 2 IWINSBURGGLASSANDMIRROR 32

5 It is stipulated by and among counsel for the 7
INVOICE

6 respective parties that the deposition of PETER J. 3 AFFIDAVIi' AND REPORT OF PETER 44

7 HILDEBRAND, a Witness herein, called by the Defendants
8
9 4

J. HII.DEBRAND
DOCUMENT ENTITLED "IMPORTANT 60

8 under the applicable Ohio Rules of Civil Procedure, may NOTICE ABOUT A CHANGE TO YOUR

9 be taken at this time in stenotype by the Notary, by
10

5 PDOCUMENT ENTITLED "YOUR STATE 63

10 agreement of counsel and without notice,or other legal FARM CAR POLICY HAS BEEN.

11 formality; said de osition may thereafter be3'^ P
12
13 6

REVI3ED
DOCUME'NTENITTLED"IMPORTANT 64

12 transcribed by the Notary out of the presence of the NOTICE REGARDING CHANGES TO
"

13 witness; that of the official character andproof
14
15 7

YOUR CAR POLICY
OHIODEPARTMENTOFINSURANCE 93

14 qualification of the Notary is waived; that the witness PROPERTY-CASUALTY FIISNG

15 may sign the transcript of his deposition before a
16
17 8

TRANSMIITAL FORM
OHIO DOCUMENr ENTITLED "OHIO 94

16 Notary other than the Notary taidng his deposition; MOTOR VEHICLE POLICY"

17 said de osition to have the same force and effect asP
18

9 OHIO DEPARTMENT OF INSURANCE 95

18 though signed before the Notary taking it. 19 PROPERTY-CASUALTY FILING
TRANSMfITALFORMFORALLSTATE

19 ___ 20 INSURANCECOMPANY

20 21 10 LETI'ER FROM NHTSA TO NGA, 4 115
PAGES

21 22
22 11 NGA WINDSHIELLD REPAIIt WORK 118

23 GROUPTECHNICALSUBCOMfvIl1TEE
23 REPORT TO NGA VJINDSI-IJELD REPAIR
24 24 WORK GROUP
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1 12 DOCUMENT ENTITLED "NATIONAL 126 1 expert witness?
2

OFFER AND ACCEPTANCE PROGRAM"
2 A. Yes.

3
lA STATEFARMPOLICYOFINSURANCE 137

ISSUED TO MICAAEL CULLEN 3 Q. You're not serving as an advocate in this
; OCTOBER 18, 2002 TO APRII.18, 4 case are you?

4 2003
,

5 13 NGARECOMMENDEDGUIDELINESFOR 153 5 MR. HURST: Objection.

6
EVALUATING DAMAGED AUTOMOTIVE
WâdDSHIELDSDRAFT 6 A. As an advocate? No. I'm testifying as an

7 14 DOCUNBNIT ENnTLED "ADVISORY- 163 7 expert witness. I'm here as an expert witness to
8

WAIDSHffi.D REPAIR PROCEDURES
DONT POSE INJORY RISK IN 8 assist the court and the tryer of fact in this case.

9
NONCOLLISION IIvIPACPS"

9 Q. Okay. Even though you're an attomey, you're
15 DOCOMENT ENIITLID "REPAII2 OF 163 10 not here as counsel for Mr. Cullen are you?10 LAMINATED AUTOMOTIVE GLASS

,
STANDARD (ROLAGS)" 11 A. I am an attomey, but I don't practice law.

11
16 DOCUMBNTENrITLED"EVALUATION 179 12 Q. Even though you're an attolney, you're not

12 OF WINDSHIELD LONG CRACK 13 here as counsel for Mr. Cullen are you?
REPAIIt"

,
' '13 14 A. Well, if I don t practice law, I m not here

17 DOCUMENT ENTITLED "OHIO 212
14 wINDSFffi.DS CLAIM COURTS AND

I "
15 as counsel for anybody.

15
AVERAGE NDEMNiTY 16 Q. So the answer to my question is yes, correct?

18 PITERNET PUBLICATION OF 218 17 A. I'm not here as counsel for Mr. Cullen.
16 NATIONWIDE ON REPORTING A GLASS

INSURANCE CLAMI 18 Q. Thank you.
17

19 DOCUMENT ENTrrLED "CLASS CLAIM 225 19 You understand that your role as a witness is
18 SURVEY,PHPSEI 20 to respond to questions as best as you're able?
19 20 TWINSBURG O&AAGREEMENT 232
20 21 LYNX SERVICES SCRIPT 235 21 A_ I will do the best I can.
21 22 LIBERTY MUTUAL DOC[M1ENr 250
22 23 PARTICIPANTGDIDE-STATEFARM 257 22 Q. Thank you.

WADSIIE[.DREPAIl2- 23 If you don't hear or understand a question
23 CO1dF-IDENTIAL

,
24 24 will you please tell me?

Page 7

1 PETER J. HII.DEBRAND
2 being by me first duly swom, as hereinafter certified,
3 deposes and says as follows:
4 CROSS-EXAMINATION
5 BY MR. JOFINSON:
6 Q. Good moming, Mr. Hildebrand.
7 A. Good morning.
8 Q. I'm Mark Johnson, counsel for State Farm in
9 this case. Could you state your full name for the
10 record, please.
11 A. Peter Jerome Hildebrand
12 Q. Your business address, sir?
13 A. 3418 Woodshire Crossing, Marietta, Georgia.
14 Q. Thank you.
15 We're here to take your deposition and ask
16 you questions. Of course, you're fanufiar with that
17 process. If at any time you wish to take a break,
18 please speak up and we'll take one so long as there's
19 not a question pending. Is that okay?
20 A. Fine with me.
21 Q. You subnritted an expert report in this case
22 on behalf of the Plaintiff; is that correct?
23 A. Yes.
24 Q. And you understand your role here is as an

Page 9

I A. Absolutely.
2 Q. And if you don't, I'll assume that you've
3 understood and heard my question, okay?
4 A. That's up to you.
5 Q. Okay. You understand that assumption,
6 though?
7 A. Well, I understand you're stating you're
8 going to assume that.
9 Q. Okay. And I will do so, sir.

10 A contractual relationship between State Farm
11 and its policyholders is detennined by the policy of
12 insurance, isn't it?
13 MR. HURST: Objection.
14 A. Partially.
15 Q. What else could defme the contractual
16 relationship between State Farm and its policyholders
17 other than the policy of insurance?
18 A. Well, you have your contractual duties and
19 your extracontractual duties of good faith and fair
20 dealing.
21 Q. Okay. Those are extracontractual duties,
22 though, correct?
23 A. Yes, but they're inherent from the insurance
24 contract.

3 (Pages 6 to 9)
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1 Q. In defining their responsibility under the I

2 contract itself, the contractual duties, that's defined 2
3 by the policy of insurance, isn't it? 3
4 MR HURST: Objection. 4
5 A. Well, the policy of insurance is a contract, 5
6 and it speaks for itself. 6
7 Q. Okay. So it is defined -- the policy of 7
8 insurance does define the obligations of State Farm 8
9 under that contract, correct? 9

10 MR HURST: Objection. 10
11 A. Yes, some of them. 11
12 Q. Pardon me? 12
13 A. I said some of them. 13
14 Q. Okay. Where else would one find other 14
15 obligations, contractual obligations, that aren't 15
16 written in the four comers of the policy of insurance? 16
17 A. Well, you're assuming that if it's not in the 17
18 four comers, iPs not contractual. On that basis, 18
19 you're excluding things such as claim handling 19
20 practices and procedures. 20
21 Q. And those would relate to extracontractual 21
22 duties, though; would they not? 22
23 A. I think they relate to issues relating to 23
24 whether they're coniplying with the terms of the 24

1

Page 11

contract as well. 1

2 Q. Okay. In defining the temis of the contract, 2

3 those are expressed in the policy of insurance; are 3

4 they not? 4

5 A. Well, the policy of insurance speaks for 5

6 itself, as do its terms. 6

7 Q. The answer is yes, they are defined in the 7

8 policy of insurance; are they not? 8

9 A. Well, I believe some of them are defmed. 9

10 Q. In the policy of insurance, sir? 10

11 A. I answered your question. I1

12 Q. No, you didn't, sir. 12

13 A. I sure did. 13

14 Q. Let's start again. The terms of the policy 14

15 of insurance, the terms of the contractual 15

16 relationship, are defined in the policy of insurance; 16

17 are they not? 17

18 A. And the contract speaks for itself. 18

19 Q. The answer is yes? 19

20 A. The answer is the contract speaks for itself. 20

21 Q. Sir; why won't you answer my question? 21

22 A. I just did. 22

23 Q. No, you didn't. 23

24 A. That's your opinion. 24

Page 12

Q. Is it you don't like my question?
MR BASHEIN: Objection.

A. I answered your question.
Q. Pardon me?
A. I answered your question.
Q. You're refusing to answer the question?
A. No. I answered your question.
Q. Okay. Well, let's move on. We can come back

to this in a little bit more concrete fashion, if

that's okay.
MR. BASHBIN: No, it's not okay. He's

answered your question. Don't badger him.
MR. JOHNSON: I'm not badgering him, Craig.

Q. Am I badging you, sir?
MR. BASHEIN: I disagree.

A. Maybe you're trying to, but it's not working.
Q. I don t mean to badger you, and I apologize

if you perceive that I'm doing that.
A. I accept your sincerity.
Q. Is the interpretation of the policy of

insurance a question of law?
A. Generally, yes.
Q. Generally. When would it not be a question

of law?

Page 13

A. Well, when you interpret a policy, certain

terms and conditions in the policy are a state of art

that require explanation from actual practice;

therefore, it's not strictly limited to just a question

of law.
Q. Is that your conclusion that Ohio -- under

Ohio law, sir? I'm sorry. I didn't say that very

well. Does your response apply under Ohio law?

A. I haven't researched Ohio law.

Q. So you're not sure whether or not your

response is accurate under Ohio law?
A. I haven't researched Ohio law, so I can't

answer your question.
Q. Okay. The answer is you're not sure your

response is accurate under Ohio law then?

A. The answer is I haven't researched Ohio law.

Q. So you don't know whether the answer -- Pm

sorry. We seem to keep going around, Mr. Hildebrand.

I'm not sure why you won't just answer yes when that's

apparent.

MR. HURST: Objection.

A. I answered your question.
MIt. JOHNSON: Could you restate the question,

please?

4 (Pages 10 to 13)
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Page 22 Page 24

1 unresponsive. 1 Q. I thought you were still concluding your

2 Could you repeat the question to 2 response, sir.

3 Mr. Ilildebrand, please? 3 A. Oh, no. I thought we had already finished.
'

4 - MR. BASHEIN: It was responsive. That was 4 t wantQ. No. You were tailed off, and I didn

5 his answer 5 to interrupt yoa

6
.

(Record read back as requested.) 6 A. Oh, I'm sorry.

7 'fF1E WiTNESS: Could you read back my answer, 7 MR HURST: Then i s not necessary.

8 ?l
8 MR JOHNSON: Could you repeat the question

easep
uested )d back as red 9 then?9

10

.qrea(Recor

BY MR JOHNSON: 10 (Record read back as requested.)

.11 Q. Sir, could you point to in this Exhibit I the 11 T'HE WITNESS: What was my answer?

12 language that you were referencing here where it says 12 (Record read back as requested.)

ou decide not to fix thethe eventt ib 13 BY MR JOHNSON:
13
14

ynousomething a

vehicle? 14 Q. Were you concluded with your answer, sir?

15 MR. HURST: Are we talking about the entire 15 A. Yes.
'"

k?li M 16 lower of in theQ. Okay. What does the word
16
17

arcy,po
MR JOHNSON: No. Right now Pm asldng him 17 pbrase "lower of actual cash value and cost of repair

18 the limit of liability, how he was defining that. 18 or replacement" mean in limit of liability under your

ou're just referencing just thisSOk 19 view?19
20

o yay.A.
articular provision? 20 A. Well, the lower of would be the lesser of the

p
ass on and move on to some'llW 21 two numbers.21

22

e pQ. Right now.
rovisions later that may give you thatther 22 Q. Okay. The lesser of actual cash value of

3
po

ht now under limit of liability, ifRiitt 23 cost of repair or replacement, correct?
2
24

gy.oppor un
you could identify the language that you're relying 24 A. The lower of either 1 or 2, either actual

Page 23 Page 25

1 upon.
2 A. Well, the language that says, "Limit of our

3 liability for loss to property or any other part of it

4 is the lower of the actual cash value or the cost of

5 repair or replacement."
6 Q. Okay. Let's take a hypothetical. If the
7 cost to replace a windshield is $350 and the value of

8 the vehicle is $3,000, what is the limit of State

9 Farm's liability under the policy of insurance?

10 MR HURST: Objection.
11 'IT-IE WPPNESS: Could you read that back for me

12 again, please.
13 (Record read back as requested.)

14 MR. FIURST: Repeat the objection.

15 A. Well, the cost of replacement is $3,000.

16 That would be the ultimate limit.
17 Q. You find that $3,000 is the lower of $3,000

18 and $350?
19 MR HURST: Objection.

20 A. Well, if the -- well, obviously $3,000 is

21 more than $350, but --
22 MR. HURST: Mark, can you have the court

23 reporter repeat the question?
24 MR. JOHNSON: Sure. I wasn't sure --

I cash value or cost of repair or replacement.

2 Q. Thank you.
3 How under the policy is the cost of repair or

4 replacement determined?
5 MR. HURST: Objection.
6 A. Well, it's determined by either the cost of

7 repair or replacement ageed upon by the insured and

8 the insurer or some sort of approved competitive bid or

9 by an estimate based upon the prevailing competitive

10 prices, as long as they restore the vehicle to its

11 pre-loss condition.
12 Q. Okay. Where do the words "pre-loss

13 condition" appear under those three methods of

14 detennining the cost of repair or replacement?
15 A. Well, on page 18 of the policy, in Subsection

16 3 where it relates to estimates written based upon the

17 prevailing competitive price.
18 Q. You do not find the words "pre-loss
19 condition" under cost of repair detemiined by agreement

20 or by competitive bid, do you?
21 MR. I-IURST: Objection.

22 A. Well, I think it's inherent from the poliCY

23 that a competitive bid or a cost of repair is to

24 restore the vehicle to its pre-loss condition, so the

7 (Pages 22 to.25)
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1 specific wording is under 3, but it's inherent from 1
2 and 2 that the wording should apply as well.
3 Q. Are you telling the court the words "pre-loss
4 conditjon" appear under 1 and 2?
5 A. No, I didn't say that.
6 Q. Okay. You're saying iPs inherent. The
7 words should be implied under 1 and 2?
8 A. Well, when you're agreeing to a cost to
9 repair based upon a number, you have to - the repair

10 itself inherently should be to the pre-loss condition.
11 When you're getting a competitive bid, the idea is to
12 return the policyholder to their pre-loss condition,
13 and not only that, in State Fazm's own materials, they
14 say that these are intended to -- the cost of repair is
15 intended to bring the vehicle back to its pre-loss
16 condition. So, as I said before, it's specific under
17 No. 3, it's inherent from 1 or 2--
18 Q. Okay.
19 A. - and it's also addressed in my report.
20 Q. I apologize. I didn't mean to interrupt you.
21 Were you done with your answer, sir?
22 A. Well, now you've distracted me, and I can't
23 remember what else I was going to say, but I'm sure
24 that you'll ask me something that -

Page 27

1 Q. I'm sure we'll give you an opportunity to
2 come back to that.
3 You would agree with me that the words
4 "pre-loss condition' are not expressed under number 1

5 and 2, are they?
6 NIIL HURST: Objection.
7 A. I think you asked that question already, and
8 1 already answered it.
9 Q. Do you see the words under 1 and 2?

10 A. You know, counsel, this will go a lot faster
11 if you don't repeat your questions when I give you an

12 answer.
13 Q. Mr. I-Iildebrand, Pm sorry. Were you done?
14 A. The answer to your question is it's found
15 under No. 3 and it's inherent under 1 and 2. The
16 specific wording is not specific. You list it in No. 1

17 or No. 2.
18 Q. Thank you.
19 A. But it's inherent under those and from State
20 Farm's own policies and procedures.
21 Q. Thank you.
22 When you say inherent, what do you mean?
23 A. I think I described what I meant by inherent
24 three or four answers ago. Basically the cost of

Page 28

1 repair, the purpose of the repair is to return a part
2 or a vehicle to its pre-loss condition. The idea of
3 repair is to fix it. So, you know, there's no
4 definition of repair in the policy. The same thing
5 about a competitive bid. The competitive bid is to
6 repair the vehicle to its pre-loss condition. That's
7 the whole ide& So it's inherent when you say cost of
8 repair or competitive bid that you're returning the
9 vehicle by that repair or by that bid to its pre-loss

10 condition-
11 Q. Have you ever read the Hall decision of the

12 Sixth Circuit Court of Appeals, sir?
13 MR HURST: Objection.
14 A. Sixth Circuit? No.
15 Q. Is it your opinion that windshield repairs do
16 not restore a windshield to its pre-loss condition?
17 A. Well, I'm not a windshield repair expert, but
18 based upon all the materials that I've read in this

.19 particular case, it appears pretty conclusive that
20 windshield repair will not return a windshield to its
21 pre-loss condition even under the most simple repair,
22 because there will remain a blemish or some other
23 disfiguration apparent in the windshield.
24 Q. And what materials are you basing that on?

Page 29

1 A. Well -- excuse me while I pull my report.

2 Q. Mr. Hildebrand, Pll withdraw the question,

3 because we'11 come back to it with your report.

4 A. Sure.
5 Q. We'll have a chance to go through that as

6 well.
7 So I understand, is it your position it

8 doesn't matter how the cost of repair is determined,

9 the standard of pre-loss condition appliesno matter

10 what? Is that your -- am I understanding your opinion?

11 MR. FIIJRST: Obj ecti on.

12 A. As it applies to windshield claims, that

13 would be pretty accurate; but, you know, if you gave me

14 a specific scenario, I could address it more

15 specifically.
16 Q. Well, would your logic also apply to any type

17 of estimatics claim regardless, whether it's windshield

18 repair or not?
19 MR. HLIRST: Objection.

20 A. Well, the language in the State Farm policy

21 in retuming -- restoring the vehicle to its pre-loss .

22 condition is something State Farm put in there. A

23 reasonable interpretation of that would be they're

24 going to return it to the pre-loss condition. So, you

8 (Pages 26 to 29)
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1 iVIR HURST: Objection.
2 A. Well, it speaks for itself. There's right to
3 settle a loss claim which is followed by three
4 paragraphs, and one paragraph has two subsections if

5 that's what you're getting at.
6 Q. I am. And the "we" at the beginning, that's

7 State Farm, isn't it?
8 A. "We" is State Farm. -
9 Q. The fourth option there, which is paragraph

10 3, return stolen property, that doesn't apply here or
11 generally in connection with a glass only claim, does

12 it?
13 A. Well, it's possible. I mean I've seen enough
14 claims in my life and those glass claims to know that
15 sometimes people have stolen a car and it's been
16 retumed with a broken windshield and that's the only
17 damage to it. Therefore, you know, the answer to your
18 question is that's not necessarily correct, but I
19 wouldn't consider it to be material to this particular

20 case --
21 Q. Okay. Fair enough.
22 A. -- what you're getting at.
23 Q. I am. No. I says pay the actual cash value
24 of the property at the time of loss in exchange for the

Page 39

1 damaged property. Do you consider that method of
2 settling a loss to generally apply to glass only

3 claims?
4 MR. HURST: Objection.
5 A. That's a provision that applies generally to

6 total loss claims.
7 Q. That's my understanding as well. So it
8 doesn't apply to glass only claims generally unless in
9 the unusual situation if the cost to repair or replace

10 exceeds the value of the vehicle, would that be your

11 understanding?
12 MR. HURST: Objection.
13 THE WITNESS: Pm sorry. Go ahead. State

14 your objection.
15 MR. HURST: Objection..
16 A. It could apply to glass only claims, because
17 it doesn't limit it to just the vehicle. It says to
18 the value of the property.
19 Q. Doesn't it also require an exchange for the

20 property?
21 A. Well, if you4e going to pay for the actual
22 cash value of the property and the insurance company
23 wants you to retum the damaged property, I guess you

24 can get it back.

Page 40

1 Q. That's what it says, correct?
2 A. Well, it says what it says; you know. I
3 think I explained it in general terms.
4 Q. All right. It also under Subsection 2 or
5 subparagraph 2 has two subparagraphs as you noted,

6 correct?
7 A. I don't understand your question.
8 Q. I'm looking at No. 2.
9 A. rm looking at No. 2, too.

10 Q. Okay. Fair enough. It says State Farm may
11 pay to repair or pay to replace the daniaged property or

12 part, doesn't it?
13 A. It says, "pay to: A. repair the damaged
14 property or part, or b. replace the property or part.
15 If the repair or replacement results in betterment, you
16 must pay for the amount of betterment."
17 Q. Is it your opinion that State Farm is
18 cont.ractually required to pay the value of a
19 replacement windshield in lieu of the actual cost to

20 replace a windshield?
21 MR. HURST: Would you repeat the question,

22 please.
23 (Record read back as requested.)
24 MR. HURST: Object to the question.

Page 41

1 A. So your question relates to whether it's
2 value versus cost? Is that the essence of your
3 question? I'm not sure I understand your question. Is
4 that what the essence of your question is?
5 Q. What part of it didn't you understand, the

6 use of value and cost?
7 A. I'm asking you, is that what you question
8 relates to, the difference between value and cost? Is
9 that what you're referencing?

10 Q. To start with, yes.
11 A. Okay. Well, it says here, it says, "pay to:
12 repair the damaged property or part, or replace the
13 property or part." It doesn't reference value or cost

14 in the provision, per se. _
15 Q. Under No. 2, that's pay to repair or pay to

16 replace, correct?
17 A. Pay to repair the damaged property or part or

18 replace the property or part.
19 Q. If a policyholder requested or asked for a
20 che,ck for the value of a replacement windshield, is it
21 your opinion that State Fann would be requ'ued under
22 the policy to give that policyholder a check without

23 replacing the windshield?
24 A. Yes.

11 (Pages 38 to 41)
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1 Q. And what do you base that upon?

2 A. Because it's a policy of indemnity. It's a

3 first party indenuuty contract, which means that the

4 policyholder as a general rule has the right to be

5 indemnified for the replacement cost.

6 Q. Does the policy anywhere state that State

7 Farm must pay for the cost of replacing a damaged part

8 such as a windshield that is not actually replaced?

9 MR. HURST: Objection.

10 You can answer.

11 A. Well, it says right there replace the

12 properry or part. It doesn't say it has to be -- you

13 pay to replace the property or part. It doesn't say

14 that they have to replace the part. You have to pay

15 the cost of that property or part.
16 Q. That's your interpretation of pay to repair

17 or pay to replace?
18 A. Right, because it's an indemnity contract.

19 They're paying -- insurance companies across the board

20 for the 30 some years I've been in this business will

21 pay the insured that money; or if the insured asks for

22 the money, the insurance companies will pay the money.

23 That's a very simple practice. It's consistent with

24 the way it's been forever, and it's still being done.

Page 43

1 I think it's consistent with the testimony of many of

2 the State Farm employees in this case.

3 Q. I'm really focusing on the policy language

4 itself, though, and what it contractually requires as

5 opposed to what may be common practice or procedure in

6 the industry.
7 A. Yes, and I think you're probably aware that

8 your State Fann people are supposed to know that as

9 well.
10 Q. Do you understand or are you familiar with

11 Ohio law on indemnity insurance policies?

12 A. I haven't researched Ohio law on indemnity

13 policies.
14 Q. So you're not familiar under standard Ohio

15 law on indemnity insurance requires that an insured

16 actually incur the cost of replacing damaged property

17 before an indemnity obligation arises?

18 MR. HURST: Objection.
19 THE WITNESS: Could you read that back,

20 please.
21 (Record read back as requested.)

22 . MR. HURST: Repeat the objection.

23 A. Excuse me for a minute. I want to look at

24 something.

1 Q. Take your time.

2 A. Ii was my understanding that the obligation,

3 to indemnify occurs notjust with the payment of the

4 money, but it also can be triggered by the obligation

5to pay the money.
6 Q. Without the policyholder having incurred the

7 cost of replacing a damaged part?
8 A. As I said, the obligation to pay the money or

9 the actual payment by the policyholder to pay the

10 money, either would trigger indemnity.

11 ---
12 AFFIDAVIT AND REPORT OF PETER J.

13 HILDEBRAND WAS MARKED AS EXHJBIT 3.

14 ---
15 Q. Let me hand you what is identified as

16 Deposition Exhibit 3, and perhaps this will save you

17 the effort of going through your notebook. Could you

18 identify that for the record, please.
19 A. Yes. This is my Affidavit dated November 27,

120 2009 with my attached expert report and CV, and Exhibit

21 C are materials reviewed for preparation of my report.

22 Q. Could you turn to page 16 of your report of

23 Exhibit 3. Sir, I really need you to look at the

24 record copy. You're more than welcome to have your

Page 45

1 copy open; but for purposes of the record, you do need
2 to have the exhibit.
3 A. Counsel can I ask you a question?

4 Q. Please.
5 A. Did you change the report?

6 Q. No.
7 A. Nobody changed the report, so my copy of the

8 report is the same --
9 Q. Sir, You're going to have to open Exhibit 3

10 and tum to page 16. You're certainly welcome to also
11 open page 16 "or whatever other pages of your copy of
12 your report to confirm that no changes were made, but
13 that is the exhibit that's part of the court record, so
14 that's what we need to refer to.
15 Are you there?
16 A. I have page 16 in front of ine.
17 Q. Thank you.
18 You list four options here on page 16 with
19 respect to Mr. Cullen's claim, settlement options, that

20 is, don't you?
21 A. There are four possibilities there that are

22 listed, yes.
23 Q. You say "A claims adjuster could offer the
24 following settlement options." Those are the words in

12 (Pages 42 to 45)
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1 replacement of the windshield to Callen and --

2 actu'ally, No. 2, if the creditor -- which we have no

3 indication there is a creditor -- could be on the check

4 and Cullen could get them to sign off on the check and

5 he could keep it, and you could do the same under 3.

6 But, again, there's no indication there is a creditor,

7 so all this is superfluous in my opinion.

8 Q. Well, with respect to all class members whose

9 vehicles were fmanced and their declarations page show

10 that their vehicles were financed, under your

11 interpretation of the policy, State Farm would be

12 required only to issue a check for the cost of a

13 replacement windshield that was also payable to a

14 repair shop, correct?

15 MR. HURST: Objection.
16 MR. BASHEIN: Objection. That's not what he

17 said.
18 THE WiTNESS: Do you want to read it back?

19 (Record read back as requested.)

20 A. I don't understand the question.

21 Q. What part of it don't you understand?

22 A. Well, on the one side you're talking about

23 finance, then you're talking about repair shop. I

24 didn't understand your question.
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I Q. Okay.
2 A. Do you want to rephrase it?

3 Q. Yes, let me.

4 A. Actually, can we take a break?
5 Q. Sure. rd be happy to.
6 (Short recess taken.)
7 BY Ii t JOHNSON:
8 Q. Ivir. Hildebrand, I draw your attention to page
9 17 of Exhibit 1, Mr. Cullen's policy of insurance.
10 A. I have it in front of ine.
11 Q. Does it not authorize windshield repair with
12 the policyholder's agreement?
13 MR. HURST: Objection, including form.
14 A. Well, the provision Sub 1 under
15 "Comprehensive - Coverage D" says as to loss to your
16 car, that "We will pay for loss to your car except loss
17 caused by collision" -- which is covered elsewhere --
18 "but only for the amount of each such loss in excess of
19 the deductible amount, if any." Then it adds in that
20 "If we offer to pay for the repair of damaged
21 windshield glass instead of the replacement of the
22 windshield and you agree to have such repair made, we
23 will pay the full cost of repairing the windshield
24 glass regardless of your deductible."
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1 Q. Is it your belief the policy authorizes

2 payment for windshield repair if the policyholder has

3 agreed?
4 MR. HURST: Objection, including form.

5 A. Well, I believe if the policyholder -- I

6 believe the policyholder has to have a knowing

7 agreement as to their options under the policy, such

8 that they would know that they have the option to

9 repair or to replace, replace being subject to

10 deductible and go out and repair it themselves. So

11 it's not that simple, but the policy language is as I

12 read it.
13 Q. All right. This language also refers to both

14 repair and replacement of windshields as options; does

15 it not?
16 MR. HURST: Which language are you taIlcing

17 about?
18 MR JOHNSON: The same one he just quoted.

19 A. Are you talking about Subsection 1?

20 Q. Yes, correct.
21 A. It says, "If we offer to pay for the repair

22 of damaged windshield glass instead of the replacement

23 of the windshield and you agree to have the repair

24 made, we will pay the full cost of repairing the
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1 windshield glass regardless of your deductible."

2 Q. Does whether or not payment of windshield --

3 strike that.
4 Does the determination of whether or not

5 payment for windshield repairs was contractually

6 authorized depend on whether the policyholder has

7 agreed to windshield repairs?

8 MR. IIURST: Objection.
9 A. Well, the policy says that you have to agree

10 to have such repair made; but, again, it's premised

11 upon the fact that the policyholder is making a knowing

12 agreement, so that would mean -- a knowing agreement

13 would mean that they would have to know that they have

14 the option to repair or replace and the replacement

15 subject to deductible and be able to understand, as I

16 said before, that if they're going to replace subject

17 to deductible, they could take the money and go repair

18 it themselves. So I'm talking about a knowing and

19 understanding agreement contrary to what the LYNX

20 scripts reflected
21 Q. Doesn't paragraph 1 of the policy, what you

22 just read, tell the policyholder that you have an

23 option to either repair or replace the vehicle -- or

24 the windshield?

15 (Pages 54 to 57)

Fraley, Cooper & Associates (614) 228-0018 (800) 852-6163 (740) 345-8556



Deposition of: Peter J. Hildebrand, taken on February 3, 2010

Page 58 Page 60

1 ABOUT A CHANGE TO YOUR POLICY" WAS

2 ivIARKED AS EX'rIIBIT 4..

3 ---
4 Q. Okay. Mr. Hildebrand, I'm going to hand you

5 what has been identified as Exhibit 4, a notice that

6 had been sent to Ohio policyholders in March of 1998.

7 Have you seen that document before?

8 A. Yes.
9 Q. Could you read for the court and the jury the

10 language in the first paragraph on the first page of

11 this notice sent to Ohio policyholders?

12 A. AreyoutaIldng about the second page? In

13 looking at the document, is this the first page and

14 this is the second page?

15 Q. I'm literally spealdng this exhibit, the

16 one-page document, on the right-hand side of the first

17 page below the caption "Important Notice About a Change

18 to Your Policy;" just the first paragraph, please.

19 A. Fine. "We've added language to your State

20 Farm Car Policy under Comprehensive and Collision

21 Coverages. The new language states that if we offer to

22 pay for the repair of damaged windshield glass instead

23 of the replacement of the windshield and you agree to

24 have the repair made, we will pay the full cost of

1 MR. HURST: Objection.
2 A. You know, it doesn't say specifically we will
3 pay for loss to your car windshield, but only for the
4 amount -- it just says generically we'll pay the loss
5 for your car. Even if the policyholder read this, it
6 is very possible that the policyholder would not
7 understand that option unless it was properly explained

8 to them.
9 Q. Would some policyholders understand that

10 option upon reading this language?
11 MR. HURST: Objection, including form.

12 A. I don't know.
13 Q. Is the option of windshield repair, if I
14 understand this wording correctly, is only if State

15 Farm has offered to pay for the repair of a damaged

16 windshield, correct?

17 MR. HURST: Objection.
18 A. Well, it says if we offered to pay for the
19 repair of a damaged windshield glass, so that would
20 imply that they would be offering to pay the cost of
21 repair; and premised upon our other reading of the
22 language in here under limit of liability, that repair
23 would have to restore the vehicle to its pre-loss
24 condition.
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Q. Wouldn't awindshield repair be advantageous

to those policyholders who didn't want to pay a

deductible?

MR. HURST: Objection.

A. I guess the answer to that is that the

policyholder needs to be able to make a knowing and

intelligent decision as to whether it would be or not;

and if you don't give them the two options, you can't

really answer that question yes or no.

Q. Would that depend on whether or not the

policyholder understood the existence of those two

options?

A. Well, the policyholder can't make a knowing

and understanding decision unless it's explained to

them one way or another.
Q. So if the policyholder already knew of the

existence of the options, you're telling me that it

doesn't matter, there still has to be a knowing

explanation of the existence of the two options?

MR. HURST: Objection, including form.

A. I'm saying a prerequisite to making the

decision is knowing and understanding. So if--

DOCUMENT ENTITLED "INiPORTANT NOTICE

Fraley, Cooper & Associates
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1 repairing the windshield regardless of the deductible

2 that applies to your coverage. If the windshield is

3 replaced, you will continue to be responsible for any

4 deductible that y ou selected to apply to y our

5 coverage."
6 Q. The second page of this exhibit also contains

7 an endorsement making this policy change, in fact, that

8 same policy language that we talked -- or you read

9 earlier, doesn't it?
10 A. Second page is a"6126BQ Amendment of Section

11 IV - Physical Damage Coverages."
12 Q. Do you think this document, Exhibit 4, is a

13 reasonable method of conununicating this policy change

14 to policyholders?
15 MR. HURST: Objection, including form.

16 A. I think it provides notice of a policy

17 change, but I'm not sure that a policyholder would

18 understand that they would be able to cash out a claim

19 using the replacement costs and go back and repair the

20 windshield themselves based upon this notice; and from

21 that point of view, to a great extent merely restates

22 what the policy language says.
23 Q. Would a reasonable policyholder reading

24 Exhibit 4 understand that both replacement and repair
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1 A. I was at Vesta from 1996 to 1999.
2 Q. In either of those cases, did you agree to -

3 strike that.
4 Did American Safety Insurance for whom you

5 also worked pay for windshield repairs?

6 MR. HURST: Objection.

7 You may answer.

8 A. I don't believe so.
9 Q. Did Vesta Shelby pay for windshield repairs?

10 MR. HURST: Objection.

11 You may answer.
12 A. Vesta Shelby -- I believe that prior to our

13 acquisition of Anthem Casualty, which included Shelby,

14 Federal Kemper, that they had an agent program where

15 agents may have been able to pay for a repair; however,

16 it would have been a very rare circumstance, because

17 they had to get approval from the home office glass

18 claims people who were handling those claims, and the

19 agents as a general rule replaced nearly everything.

20 Q. This is from 1996 to 1999?

21 A. This would have been about 1997.

22 Q. And glass only claims at Vesta Shelby were

23 handled by agents?

24 A. Yes.
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1 Q. Were those exclusive or nonexclusive agents?

2 A. Nonexclusive.

3 MR. HURST: Objection, including form.

4 Q. What about at Great American, did it pay for

5 repair ofwindshields?
6 MR. HURST: Objection, including form.

7 A. I don't believe so. I believe that was --

8 those claims were handled again under their AAP

9 program, the agents adjustment program, and agents were

10 paid to handle those claims and agents routinely paid

11 for replacement of windshields. Basically the reason

12 they did that was because it was a great way to satisfy

13 your customer. You could get it done promptly and

14 quickly, and the customer was always happy because they

15 got a new windshield. It was a customer service

16 approach to the handling of glass claims.

17 Q. Does Great American today pay for repair of

18 windshields?

19 MR. HURST: Objection.

20 A. I have no idea.
21 Q. Doesn't the test of pre-loss condition

22 require an understanding of a comparison of the

23 windshield before and after the damage?

24 MR. HURST: Objection.
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1 A. I think you already asked that question.

2 Q. A variation. Can you please answer this?

3 MR. HURST: Objection; asked and answered.

4 A. I think, as I said before, that once a claim

5 is presented, it is your first opportunity to examine

6 the windshield; therefore, that's your first
7 opportunity to ascertain what pre-loss condition would

8 have been, and you can do that through inspection. So

9 you can't inspect a vehicle for pre-loss condition

10 before the claim occurs as a general practice.

11 Although, some insurance companies have gone out and

12 photographed vehicles and done things like that when

13 they insure the vehicles, but that's -- to my

14 knowledge, from a claims perspective, your first

15 opportunity is after the windshield damage has

16 occurred.
17 Q. Isn't it true that a replacement windshield

18 won't be the same as an original windshield already on

19 the vehicle?
20 MR HURST: Objection, iincluding form.

21 A. I couldn't hear the end of your question.

22 Q. Isn't it true that a replacement windshield

23 won't be the same as an original windshield already on

24 the vehicle?
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I MR. HURST: Repeat objection.

2 A. I think generally that's not true. It's

3 possible.
4 Q. Well, it won't have the factory seal on the

5 windshield, will it?
6 MR. HURST: Objection.
7 A. Well, it won't have the factory seal; but if

8 properly replaced, the new seal should be the same as

9 the factory seal.

10 Q. rm sorry?
I 1 A. Again, rm not an expert on windshield

12 repair; but based upon the materials of what I've seen,

13 if you properly replaced the windshield, you can return

14 it to the same level of sealing as was on there before

15 to allow for the same types of safety and protection

16 that you need from a windshield.
17 Q. Except for a visible blemish, won't a

18 properly performed windshield repair also do the same

19 for a windshield?
20 MR. HURST: Objection. He's not an expert in

21 windshield repair. He's testified to this.

22 A. Again, there's material in here that will

23 support the fact that a repaired windshield would never

24 be the equivalent of the undamaged windshield that was
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1 there to begin with.
2 Q. All right We'll turn to that in a moment.

3 Canwe take a second? I'd like to take a

4 break
5 (Short recess taken.)

6 BY MR. JOI-RVSON:
7 Q. Mr. Hildebrand, if I understand your

8 testimony before we went off the record, it was Vesta

9 Shelby and Mlwaukee that may have paid for original

10 repairs for policyholders; is that correct?

11 MR. HURST: Objection.
12 A. My testimony was that the repair industry

13 came around to Milwaukee Insurance and demonstrated on

14 aatual vehicles in the parking 1ot, including my own,

15 their repairability. I didn't say that Milwaukee

16 Insurance paid to repair vehicles.

17 Q. Okay. Did they?

18 A. I don't believe so.
19 Q. Okay. And what about with respect to Great

20 American, did they pay for windshield repairs?

21 A. I think what I said before was that Great

22 American handled the small auto claims, including glass

23 claims, through their AAP program; and by knowledge,

24 the agents basically paid for replacement. Ifthere
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i was an occasional repair paid, I don't remember that.

2 It's possible.
3 Q. You mentioned something about home office

4 approval for payment of a repair; is that correct?

5 A. What question are you referencing my home

6 office approval answer?
7 Q. Well, rm t•ying to recall which company you

8 were talking in reference to. Was it Great American,

9 Vesta Shelby, ASIS or Milwaukee?

10 A. That would have been Shelby.

11 Q. Okay.

12 A. Shelby had their own glass unit.

13 Q. What do you mean its own glass unit?

14 A. That means that glass claims were handled by

15 people in the glass unit working with the agents.

16 Q. And under what circumstances would Shelby pay

17 for windshield repairs?
18 MR. HURST: Objection, including form.

19 A. You know, I don't recall Shelby paying for

20 windshield repairs. It's possible that an agent might

21 do that, but the general rule was that the agent would

22 pay for replacement.
23 Q. What was communicated to the policyholders of

24 Shelby with respect to windshield repair or
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I replacement?
2 MR. HURST: Objection, including form:

3 A. Are you talking about Shelby now?

4 Q. Yes, I thought we did. rm sorry. I thought

5 my question did say Shelby.
6 A. Okay. You know, again, I don't really recall

7 specifically what was communicated to the policyholder

8 other than the fact that they had replacement cost

9 coverage. I don't believe the Shelby policies had a

10 waiver of deductible provision in them at that time.

11 Q. That wouldn't -- rm sony. Were you

12 finished?

13 A. Yes.
14 Q. That wouldn't necessarily foreclose the

15 payment for windshield repairs, though, would it?

16 MR. HURST: Objection.
17 A. Well, if you have the right to replace your

18 windshield and you have no waiver of deductible

19 provision to apply, I think a reasonable policyholder

20 would opt to get a replacement. I mean in general

21 without that provision, people were replacing their

22 windshields.
23 Q. As you sit here today, though, you don't

24 recall whether or not any windshields were paid to be
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1 repaired by Vesta Shelby?
2 MR. HURST: Objection.
3 A. As I said before, it is possible, but the
4 general rule of thumb is that they replaced the
5 windshields through the agents.
6 Q. The agents at Vesta Shelby who handled glass
7 claims, that was pursuant to a draft authority?
8 A. At Shelby, the agents did have a draft
9 authority on auto material datnage clahns, yes.

10 Q. So that would have applied for the glass only

11 claims handled by agents?
12 A. That would have applied to any small auto
13 rnaterial damage claims, including glass claims.
14 Q. And that draft authority is the company's
15 money paying glass claims, correct?
16 MR. HURST: Objection as to form.
17 A. Well, whenever you pay a claim, you're paying
18 it with the company's money. The agent is not paying

19 it out of his own pocket.
20 Q. I understand.
21 Before a windshield repair, the only way to
22 resolve a windshield damage claim was to replace the
23 windshield, wasn't it?
24 MR. HURST: Objection.
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1 A. Before a windshield repair?

2 Q. Yes.
3 A. I don't know if it was the only way, but it

4 was the standard approach.
5 Q. Based on your 30-plus years of claims
6 experience, do you believe that most policyholders
7 understood that replacing a windshield was a means to
8 resolve a windshield damage claim?
9 A1R. HURST: Objection, including form.

10 A. Well, windshield repair was a predominant way
11 of handling windshield -- rm sorry. Strike that.
12 Windshield replacement was the predominant
13 way of resolving windshield claims. So it would be a
14 way to do it. I'm not sure where that question is

15 coming from.
16 THE WITNESS: Could you repeat the question?

17 (Record read back as requested.)
18 NIIt.. HURST: Repeat the objection.
19 A. Would a policyholder have understood -- I'm

20 not sure I can testify to that, but certainly
21 replacement is an option or actually was the option
22 early on in my career for resolving windshield claims.
23 Q. Were windshields repairs as well-known to
24 either the insurance industry or policyholders as
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1 replacements in 1991?
2 MR. HURST: Objection, including form.

3 THE WITNESS: Could you repeat that again,

4 please.
5 (Record read back as requested.)

6 A. That would require a subjective answer, and

7 really I couldn't testify as to common knowledge of

8 people, but certainly replacement would be I think

9 sometlring that would fit into the more common knowledge

10 than repair, if that answers your question. I can't

11 really answer your question.
12 Q. Okay. Is it your experience that many

13 insurance companies today pay for windshield repairs?

14 MR. HUIZST: Objection, including fomti

15 A. I believe there are -- some of the bigger

16 players inthe industry are repairing now, windshields

17 right now.
18 Q. Have you looked at any Ohio policies other

19 than State Farm's to detemvne how many insurers in

20 Ohio pay to repair windshields and, in fact, will waive

21 deductibles for windshield repairs?
22 A. I havent personally reviewed Ohio policies

23 of other insurance companies, but I believe that as

24 part of their study Deloitte did, at least they looked
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1 at policies generally and identified some that had
2 waiver of deductible provisions and some that didn't.
3 Q. Do you agree that payment for windshield
4 repairs are common in the insurance industry today?
5 MR. I3URST: Objection, including form.
6 A. Well, you know, whether it's right or not is
7 a.different issue, but the fact that some companies do
8 it that way now and some companies don't -- I guess
9 State Farm isnt waiving their deductible anymore. So

10 I guess there is - there are quite a few claims that
11 are made on a repair basis and settled on a repair
12 basis; but whether it's done iight or not, I can't tell
13 you, or whether they're appropriately doing it is
14 another thing. I haven't studied other insurance
15 companies in regard to their current practices.
16 Q. Okay. All questions I didn't ask, though. I
17 asked whether or not it is common in the insurance
18 industry to pay for windshield repairs today.
19 MR. HURST: Objection, including form.
20 A. Well, I believe that it is more common to pay
21 for replacements, but that there are a significant
22. percentage of claims that are paid for on a repair

23 basis.
24
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1 OHIO DEPARTMENT OF INSURANCE

2 PROPERTY-CASUALTY FILING

3 TRANSMITTAL FORM WAS MARKED AS

4 EXHIBIT 7.

5
6 Q. I'm going to hand you what has been marked as

7 Exhibit 7, Mr. Hildebrand, which is a Nationwide policy

8 filed with the Ohio Department of Insurance. You're

9 free to look at all -- whatever you wish, but I'd like

10 to draw your attention to page P1 of the document which

11 describes comprehensive coverage.

12 A. I'monpagePY.
13 Q. Okay. In particular, under paragraph 1,

14 subsection b(2), the last paragraph actually of that

15 subsection, the Nationwide policy also includes an

16 offer to waive a deductible if they have an offer to

17 repair a windshield in lieu of replacement, don't they?

18 MR. HURST: Objection.
19 A. Well, it says, "For damage to your auto's

20 windshield, we may offer to have it repaired in lieu of

21 replacement. We will not apply a deductible to the

22 repair of the windshield. However, if the repair is

23 not satisfactory, we will replace the windshield

i24 subject to your deductible."
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I any document that's not mentioned in the text of your

2 report was not material to your opinions?

3 MR. HURST: Objection as to -- objection.

4 A. No, I think that my opinions are premised

5 upon documents referenced therein and also by any

6 documents in Exhibit C and documents that were exhibits

7 in the depositions.
8 Q. How did you choose to list or not list a

9 document in a specific text of your report? And by

10 report, I'm referring to Exhibit 1, the text itself,

11 not attachments, not appendices.

12 A. You know, in drafting the report, I read

13 through my file and took out specific highlights as to

14 some of the issues. I didn't intend the report to be

15 all-inclusive as to every exhibit and every document;

16 and given the fact that I've got four binders of

17 depositions with exhibits and another three binders of

18 material here, that would make the report much longer

19 than I think would be necessary. So I picked and chose

20 the ones that could highlight some of the points

21 without redundantly restating every one of them.

22 Q. Why did you list and, in fact, quote from the

23 1993 NGA report in your opinion?

24 A. What page are you on?
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1 Q. Well, it will be either between 13 and 14 or

2 17 and 18, of your report, that is.
3 A. Okay. You're talking page 18 where I quote

4 that the subcommittee found that test data did not

5 demonstrate that a repaired windshield would be

6 equivalent in performance to one that was undamaged?

7 Is that the quote you're talking about?

8 Q. The question is, why did you choose to

9 reference the NGA report in your report and, in fact,

10 to selectively quote from the NGA report?
11 MR HURST: Objection as to form.

12 A. Well, because this particular report was a

13 report that was known to State Farm's national glass

14 manager. He was aware of its content and, therefore,

15 he would have been aware of the material in that report

16 and one of the salient points that the subcommittee

17 found was that the test data did not demonstrate that a

18 repaired windshield would be equivalent in performance

19 to one that was undamaged, which in my view if that's

20 true, and I presume it's true, would mean that the

21 windshield would not be restored to its pre-loss

22 equivalent.
23 Q. Before I pass, you said -- there's a couple

24 clean-up items I'd like to address before we keep
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1 moving on. You switched to Liberty -- is that Liberty
2 Mutual Insurance Company is your current insurance

3 carrier?
4 A. One of their companies.
5 Q. Okay. It's one of the Liberty Mutual family

6 of companies?
7 A. Yes.
8 Q. Was Milwaukee Insurance acquired by Liberty?

9 A. No.
10 Q. The crack that you had in your windshield
11 some 30 years ago, 25 years ago, how long had that

12 crack been in your windshield?
13 A. I don't recall.
14 Q. How long did the crack remain in your
15 windshield after the attempted repair of it?
16 A. Well, the repaired crack remained in the
17 windshield until I disposed of the vehicle obviously,

18 but I have no idea how long I hung on to the vehicle.

19 I mean this is 30 years ago. I mean where were you 30

20 years, ago?
21 Q. Probably in a room just like this.
22 A. Pm just telling you, you're talking about 30

23 years ago.
24 Q. In a room just like this.
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1 Do you recall how long you had kept the

2 vehicle after that?
3 A. I don't even recall which vehicle it was.

4 Q. You didn't replace the windshield after the

5 crack had been repaired?

6 MR. HURST: Objection.
7 Q. Fm sorry. Let me restate that. You didn't

8 replace the windshield after the crack had been

9 repaired?
10 MR. HURST: Objection.

11 A. I don't recall.
12 Q. Page 13 of your report, you rely on the

13 Carmody and Derian opinions that windshield repair does

14 not meet Federal Motor Vehicle Standards, don't you?

15 MR. HURST: Objection.

16 A. Carmody also concluded that the repair failed

17 to meet government mandated safety standards and that

18 senior management at State Farm knew of the problems

19 with windshield repair and failed to inform their

20 insureds of the known hazards. Carmody referenced The

21 Report of the National Glass Association from January

22 of 1994 and the internal long crack report.

23 Derian concluded that a repaired windshield

24 does not possess the mechanical properties of a
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1 replacement windshield, and he further references
2 certain Federal Motor Vehicle Standards. I'm not an
3 expert in motor vehicle standards. To some extent, I
4 would be relying upon Cannody and Derian; but
5 regardless of that, I relied more upon the problems
6 that did exist in windshield repair from a lot of these
7 other documents that have been produced in this

8 litigation.
9 Q. My question simply was, you're relying at

10 least in part on Carmody and Derian opinions that
11 repair doesn't meet Federal Motor Vehicle Standards,

12 correct?
13 MR. HURST: Objectlon.
14 A. Well, I tbink to some degree I'm relying upon
15 their opinions that the Cullen windshield was not
16 restored to its original condition; and if to some
17 degree they don't meet federal standards, that's a
18 technical issue for them to decide.
19 Q. But your report says that, doesn't it?
20 A. I'm telling you what they concluded, yes.
21 Q. Right, yeah. You say, "He further opined
22 that vehicles with repaired windshields may fail to
23 meet the following Federal Motor Vehicle Standaids,"

24 correct?
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I A. Tongue-tied.
2 Q. Sorry.
3 A. That's okay.
4 Q. Long day here.
5 A. But I also say regardless of whether you
6 agree with each and every opinion rendered by these
7 experts, it's basically irrefutable that there are
8 problems that exist. I'm not saying that there aren't
9 two sides to the issue, but there are definitely

10 problems that exist with windshield repair.
11 Q. Okay. What govemmental agency administers
12 and applies Federal Motor Vehicle Standards?
13 MR. HURST: Objection.
14 A. The National Highway Traffic Safety whatever.
15 Do you want to know the exact?
16 Q. National Highway Traffic Safety
17 Administration?
18 A. Yes. Excuse me.
19 Q. That's all right.

20 ---
21 LETTER FROM NHTSA TO NGA, 4 PAGES
22 WAS MARKED AS EXFIIBIT 10.

23 ---
24 Q. This may give you a bit of guidance. Let me
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1 hand you what is marked as Exhibit 10. Have you before

2 seen something similar to this, a letter from NHTSA to

3 the National Glass Association?
4 MR. HURST: Mark, was this something that was

5 produced in discovery?

6 MR. JOHNSON: No.

7 MR. HURST: Why not?
8 MR. JOHNSON: Because I printed it off the

9 Internet.
10 MR. HURST: When?
11 MR. JOHNSON: February 1st of 2010 is what

12 the footer on this document indicates.

13 MR. HURST: Okay.
14 MR. JOHNSON: I've never seen this document

15 in State Farm records.
16 A. The question was have I ever seen this

17 document before or something equivalent?

18 Q. Yes.
19 A. The answer is no.
20 Q. So you're not aware of the NHTSA's position

21 that Federal Motor Vehicle Standards do not apply with

22 respect to windshield repairs?
23 MR. HURST: Objection to form of the question

24 and objection to the question.
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1 A. Okay. I'm not aware of their position in any

2 regard.
3 Q. Had you been aware of that, would it have
4 impacted the opinions you've rendered in your report

5 here?
6 MR. HURST: Objection.
7 A. Probablynot.
8 Q. Would that have impacted your reference to
9 and reliance upon Mr. Carmody and Derian's reference

10 to - or opining that repair of windshields mayfail to
11 meet Federal Motor Vehicle Standards?
12 MR. HURST: Objection, including form.
13 TAE WITNESS: Could you please read that
14 back? I lost it halfway through the question.
15 MR. JOHNSON: That was a long question.
16 (Record read back as requested.)
17 A. r caTi't really tell you yes or no, because
18 I'm not familiar enough with your document there and
19 their response to that document, if there would be any.

20 So the answer is I can't answer that question.

21 ---
22 NGA WINDSHIELD REPAIR WORK GROUP
23 TECHNICAL SUBCOMMITTEE REPORT TO
24 NGA WINDSHIELD REPAIR WORK GROUP
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1 recall seeing information from State Farm where they

2 developed information that showed that this report was

3 inaccurate as to some or all of the findings. So to

4 answer your question, absent that information, I would

5 think that they would have presented a fair and

6 balanced presentation to the policyholders so they

7 could exercise their choice.
8 Q. And I think I understood your testimony that

9 you did no independent study or research to determine

10 whether or not the conclusions in this report, Exhibit

11 11, were accurate or had been subsequently discredited?

12 A. Again, Pm not an expert on glass repair or

13 replacement from a technical side, and I have to rely

14 upon the information that the experts and also that

15 these reports and that the industry has produced from

16 both sides and many of the documents that have been

17 produced in this litigation to detemiine some of my

18 opinions.
19 I didn't do an independent technical analysis

20 as to the accuracy of this report, no, I did not;
21 however, I did not see any information in all those

22 documents produced to say that if somebody had done

23 something to discredit this report; and if you have

24 some information in that regard that you'd like me to
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I look at, I'd be happy to do that.
2 Q. If, in fact, this report and the study had

3 been detennined to either be inaccurate or discredited

4 as unrepresentative, would that affect you or change

5 your conclusions with respect to the safety of

6 windshield repairs?
7 MR. HURST: Objection, including fom .

8 A. Well, you lmow, without knowing the specific

9 discrediting information, I couldn't answer that yes or

10 no.
11 Q. Fair enough. Let's look at a few items in

12 here. Your report at page 18 references a safety

13 concem if a repair to windshield damage goes to the

14 plastic interlayer. I think it's at page 18 of your

15 report.
16 A. I'm on page 18 of my report now. Where are

17 you?
18 Q. Right after the quote, the end of that

19 sentence ends with what the NGA subcommittee found with

20 respect to repair of a windshield defect which extends

21 to the interlayer.
22 MR. HURST: I'm sorry, Mark. I dont see

23 where you're at.
24 NIR. 7OHNSON: Pain 18. _
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1 A. Bottom of the first complete paragraph. I

2see the reference, yes. What is your question?

3 Q. I haven't got there yet. And I think you're

4 relying upon the NGA, page 2, the conclusion No. 2 on

5 page 2 which references a windshield with defects that

6 extend to the intertayer: That is, in fact, what

7 you're referencing in your report, isn't it?

8 NIR. HURST: Objection. .
9 A. Well, I'd have to go back and read the entire

l0 report, but that certainly would be reasonable to

11 assume that it could have been one of the things I

12 referenced in that report. rd have to read the whole

13 report to tell you if that was the only source of that

14 comment.
is Q. Well, a windshield that's been damaged to the

16 plastic interlayer, though, doesn't meet State Farm's

17 criteria for repair, does it?

18 MR. HURST: Objection.
19 A. . Well, you know, if the interlayer is damaged

20 and the scripting does not turn up the existence of

21 damage to the interlayer because of the tests that were

22 applied by the investigation of the LYNX claims person
23 such that, you know, perhaps the defect that extended

24 into that layer would fit undemeath a dollar bill if
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1 it were a crack or if it were a bleniish that went

2 deeper than a normal blemish that would fit under a
3 quarter. You know, to answer your question, using the
4 criteria that LYNX was using, I'm not certain that you
5 would be. able to necessarily in the investigation
6 determine that it reached the interlayer or not.
7 Q. LYNX doesn't look at the windshield at that

8 time when the policyholder calls, do they?
9 MR. HURST: Objection.

10 A. LYNX asks questions of the policyholder.
11 They never look at the windshield.
12 MR HURST: Including to form.
13 Q. The first professional or the person, if you
14 will, aside from the agent that looks at a damaged
15 windsbield in that process is the glass shop, correct?
16 IvIIZ. HURST: Objection, including form.
17 A. Well, I presume the glass shop looks at it at

18 some point in time.
19 Q. And a glass shop would be able to determine
20 whether or not -- a qualified glass shop would be able
21 to determine whether or not damage had penetrated to

22 the plastic interlayer, couldn't they?
23 MR HURST: Objection, including form.
24 A. Well, they may or they may not.
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1 on the loss date of March 24, 2003, taken from my file
2 which corresponds to your Exhibit 1, except to the
3 extent that I may have put some markings on it.
4 Q. Okay. Very good. And as soon as we copy
5 that, we'll get that back to you and remark it.
6 Let me return to, if we can, Exhibit 11 for a
7 few more passages. My next question relates to Bates

8 page 1617, "III. Strength Tests - Glass." Are you
9 there?
10 A. I am there.
11 Q. Drawing your attention in particular to the
12 second paragraph of the discussion, do you, in fact,
13 consider or know whether it's realistic to determine
14 the strength of repairs of windshields by literally
15 breaking the glass in two separate pieces?
16 MR HURST: Objection, including form.
17 A. Well, you know, just like I answered the
18 other questions prior to this, I am not an expert in
19 glass repair and glass replacement from ateclurical
20 glass point of view, therefore, I can't answer the
21 question one way or another; and to the extent that
22 there's a decision -- or discussion in here relating to
23 that, I would have to rely upon the conclusions and
24 this and other documents of the people who drafted
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1 Wouldn't State Farai s repair criteria not recommend the

2 repair of a windshield that had been broken in two

3 separate pieces? •
4 MR. HURST: Objection, including form.

5 A. Are you talking about the repair guidelines

6 in the O&A agreement? Is that what you're taIlcing

7 about?
8 Q. Actually it's in the auto claims manual you

9 referenced, Exhibit 12, in oine location.

10 A. I don't recall that.

11 Q. All right Do you have any information other

12 than what is listed in this document, Exhibit 11, how
h NGAd in t e13 the samples were created that were use

14 study?

15 A. Well, again, Fm not a repair or replacement

16 expert glass technician type person; therefore, I

17 wouldn't be able to address a question like that from

18 that perspective.
19 Q. Well, actually, this is pure factual

20 knowledge. Do you know other than reading this

21 document how they created the samples in this NGA

22 study?
23 A. I don't recall reading that. If I did, it

24 would have been a long time ago.

Page 139

11 them.

2 Q. During your time as a claims professional, 2

3 had you ever seen or heard of a windshield repaired 3

4 that had been broken in two separate pieces? 4

5 Mg. HURST: Objection. 5

6 A. I don't recall. 6

7 Q. Would you -- 7

8 A. Are you talking about testing? 8

9 Q. I'm taIldng about for any purpose; in 9

10 particular, for claims handling purposes and - 10

11 MR. HURST: Objection. 11

12 Q. -- resolution of a policy of first claim? 12

13 MR HURST: Objection. 13

14 A. I really don't recall. 14

15 Q. If your windshield was broken in two separate 15

16 pieces, would you repair it or replace it? 16

17 MR. HURST: Objection, including form. 17

18 A. Well, to tell you the truth, when it comes to 18

19 windshields, I'd probably replace the windshield across 19

20 the board. So under any of those scenarios, I'd 20

21 replace it. 21

22 Q. Do you know whether or not State Farm s 22

23 repair criteria -- strike that. 23

24 Let me fmd a better way to say this. 24
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Q. Okay. Are you aware that these samples that

the NGA used for the purposes of this study were
created by glueing two pieces of glass to the plastic
interlayer after it had been submerged in water for 48

hours?
MR. HURST: Objection, including fonn.

A. Again, I don't know any of the technical
testing issues relating to these tests. All I know is
that the conclusions were rendered by people who

drafted this report.
Q. Well, my question really wasn't necessarily

related to the technical conclusions. It was how the
samples were created. Were you aware samples were
created by submerging the plastic interlayer for 40

hours in water?
MR HURST: Objection, including form.

A. Again, that would be something to do with the
testing. It wouldn't be something that I would recall

at all.
Q. You don't know?
A. I don't know that at all, no, I don't.
Q. Okay. If you were, in fact, advised by

somebody with credible evidence, irrefutable evidence

that, in fact, those samples were created by submerging
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I A. Well, I guess if there's no way for me to

2 know what they said, I wasn't listening to their

3 conversations, I could not tell you what they

4 specifically said, no, I couldn't.

5 Q. . Conversations that State Farm agents had with

6 policyholders weren't scripted, were they?

7 MR. HURST: Objection.
8 A: Well, the agent for Mr. Cullen said he was

9 unaware of any scripting in his deposition.

10 Q. So the answer to my question -

11 A. Let me finish my answer, please. I didn't

12 even get a chance to breathe, and you interrupted me,

13 okay? If you want this to get over with more quickly,

14 I will tell you that there was some sort of agency

15 script that existed out there for agents. It's been

16 produced in discovery.
17 Q. Are you done, sir?

18 A. Yes.
19 Q. Let's takethat between two different time

20 periods. Before 1997, before the LYNX program and the

21 O&A program began, were you aware whether or not State

22 Farm agents when speaking with policyholders used a

23 script?

24 MR. HURST: Objection.

Page 199

1 THE WITNESS: Could you read the quesfion

2 back, please?
3 A. Okay. From the materials that I've reviewed,

4 the testimony of the agenfin this particular case was
5 that he was unaware of any scripts; however, in one of '..

6 State Farm's employee's depositions, Mr. Burk, there

7 was an agent service text-auto document produced which

8 outlined basically what the agent was supposed to say.

9 Now, whether you consider that an outline or

10 a script to the same detail of what LYNX was using,

11 they are a little different, but I think it serves a

12 purpose of telling the agent these are the questions

13 you need to do and this is the procedure that's going

14 to be followed.
15 Q. What an agent says to a policyholder, though,

16 may change and vary, cari t it?

17 MR. HURST: Objection.

18 A. What an agent says to a policyholder may

19 change and vary? Well, I don't know what State Fann

20 agents said to the policyholder, so I can't really

21 answer that.
22 Q. You understand State Farm is a mutual

23 company?
24 A. Yes, it is. It also owns some stock
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1 companies.
2 Q. What does that mean, a mutnal company?

3 A. A mutual company? Well, you know, mutual

4 companies are purportedly owned by their policyholders.

5 Structurally that's the way it's set up, but I don't

6 know how many millions of policyholders State Farm has;

7 but even though it's a mutual company, it basically

8 operates in such the same regulations as stock

9 companies when it comes to claim handling practices and

10 procedures.
11 Q. It has no shareholders, does it?

12 A. State Farm Mutual doesn't, no. It has

13 members, as I recall. Isn't it members? I believe.

14 Milwaukee Mutual was a company that I worked for, so we

15 were in the same situation.
16 Q. You were familiar with the operation of a

17 mutual company?

18 A. Yes.
19 Q. Neither Milwaukee Mutual nor State Farm had

20 profits to distribute to the shareholders, did they?

21 MR HURST: Objection.
22 A. Well, you know, there are a lot of corporate

23 ways to distribute money. If you don't have

24 shareholders, you're not going to see that particular
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company distributing dividends to those shareholders,

but it is possible that they could distribute it

equivalent of a dividend to a member in addition to all

the executive bonuses that they dole out and things

like that.
Q. There's no line item in State Farm's

financials for State Fann Mutual for profit, is there?
MR. HURST: Objection; lackpf foundation,

form.
A. I haven't seen State Farm's fmancials

produced in this case, at least to me; and for that

matter, I'm not an expert in analysis of accounting

documents and filings in regard to things like that

relative to profit and loss. So the answer to your

question is I don't know.
Q. As a mutual company, doesn't State Farm have

a responsibility to all of its policyholders to manage

costs?
MR. HURST: Objection.

A. State Farm has a responsibility to all of its

insureds that have a loss to pay them the benefits that

they're entitled to under the policy. They may have a

responsibility to all members, but they also have a

responsibility to those people who have subnutted those
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1 claims to see that they treat them fairly and provide

2 them with a full explanation of their benefits, and

3 it's not to their detriment that State Farm saves money

4 for all their members.
5 MR JOHNSON: Can you repeat my question,

6 please.
7 (Record read back as requested.)
8 MR. HURST: Repeat objection, including form

9 Q. Could you answer the question, please.

10 MR. HURST: Asked and answered.

11 A. I already answered it, but the answer is that

12 you don't save your costs for all your members by not

13 providing the benefits to the members with the claims.

14 Q. I realize that you wish to continue and add

15 on to your answer, sir. Yes or no? State Farm has a

16 responsibility as a mutual company to manage costs and

17 that responsibility extends to all policyholders, yes

18 orno?
19 MR. HURST: Objection, including form and

20 lack of foundation.

21 A. Same answer.
22 MR. JOHNSON: Instruct the witness to answer

23 the question, please.
24 THE NOTARY: You are so instructed.
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1 A. Same answer.
2 Q. Are you refusing to answer the question?

3 A. No. I already answered the question. Pll

4 repeat the same answer I had before.
5 Q. Why won't you answer yes or no, sir?

6 MR. HURST: He did answer the question.

7 You're asking and answering the same question over and

8 over again. He answered.
9 Q. You gave a speech about your position, sir,

10 but you didn't answer the question.
11 MR. HURST: He did. I disagree.

12 Object to the badgering of the witness.

13 A. I've answered your question.

14 Q. You won't answer yes or no?

15 A. No. I've already answered your question.

16 Q. Yon won t answer yes or no?
17 Iv1R. HURST: Repeat the question. Let's

18 repeat the question.
19 A. You know, it's not a yes or no answer. It's

20 an answer that I gave. That's my answer.

21 Q. It's not yes or no as to whether or not State

22 Farm has that responsibility to all policyholders? You

23 can't answer yes or no to that question?

24 A. No, I can't. I already answered your
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1 question.
2 Q. Most current policyholders will be future
3 policyholders of State Facm, won't the}?

4 A. I'm sorry?
5 Q. 1VIost current policyholders of State Farm will

6 be future policyholders, won't they?
7 MR. HURST: Objection; lack of foundation,

8 form.
9 A. Well, I guess assuming they renew more than

10 50 percent of their policies, that's a possibility, but
11 I have no fact basis to say yes or no, but it's a

12 possibility.
13 Q. You don't know what State Farm's auto

14 retention rate is?
15 A. No.
16 Q. The evidence shows that it is at or above
17 90 percent. That would reflect far more policyholders
18 who are current policyholders will be future
19 policyholders, doesn't it?
20 MR. HURST: Obj ection; lack of foundation,

21 form.
22 A. Well, if I can believe what you're saying,
23 then 90 percent of the present policyholders will
24 remain policyholders, and I don't tlzink that they're

Page 205

1 necessarily futnre policyholders, they're continuously

2 policyholders, but you can phrase it any way you want
3 it. They renew more than 50 percent of their policies,

4 fine.
5 Q. And as members of a mutual company, they.may

6 stand to benefit from prudent cost management in the

7 future, wouldn't they, through lower premiums or

8 potentially dividends, correct?
9 MR HURST: Objection; lack of foundation,

10 form.
11 A. That's speculative on my part. I couldn't

12 answer that question.
13 Q. When you were in claims management at Great

14 American, did you participate in any decision to use

15 Colossus to estimate BI claims?

16 MR. IiURST: Objection.

17 Go ahead and answer.

18 A. No.
19 Q. Are you familiar with the implementation of

20 Colossus to estimate BI claims at Great American?

21 IvIR. HURST: Objection.
22 A. I don't recall that they implemented Colossus

23 when I was there. They may have. It wasn't a decision

24 ofmine.
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1 Q. I see. At American Safety, what claims were

2 outsourced to a third-party administrator during your

3 tenure?
4 A. We had a variety of program business,

5 including some Texas Auto MGAs, four of them. We had

6 programs in a variety of different businesses, whether

7 they were commercial, auto, taxicabs, personal auto.

8 We had one homeowner's program. We bad real estate E&O

9 programs, lawyers professional progams. We had a

10 variety of program business that was all handled by

11 MGAs and TPAs. Of course, that was over a seven-year

12 period of time.

13 Q. When you say program business, are you

14 tallcing about all claims that would derive or come out

15 of a line of business? I'm trying to understand.

16 A. Well, if you're familiar with managing

17 general agencies, managing general agencies generally

18 come to you with a program that they specialize in,

19 whether it's a personal auto program, a non-standard

20 auto program, a homeowner's progam or a wide variety

21 of some of the commercial programs Ijust listed, and

22 they will say, We have this business. We'd like to

23 write it on your paper. We would bexhe MGA. We'll

24 execute an agreement with you. We'll hire a TPA to
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1 handle the ctaims. And then either you agree or

2 disagree, and you move forward in handling that

3 business, and my role as claims VP would have been to

4 manage the claims side of that particular operation.

5 Q. Did you find that it saved money to outsource

6 to TPAs in that manner?
7 MR HURST: Objection; form.

8 A. I don't believe that we made calculations as

9 to whether the TPA cost us more than whether we did it

10 intemally. So I couldn't answer that we saved money

I 1 or didn't save money. I can't say one way or another

12 whether it saved money. It handled the claims, which

13 was the goal.
14 Q. To be clear, sir, you have not done a damages

15 analysis for the alleged class in this case, have you?

16 A. I haven't done a formal damages analysis as

17 to the damages in this case, no. I did review some of

18 the documents which reflected some of the average paid

19 numbers as between repair and replace on some of the

20 documents that were produced to just give some sample

21 indications of savings that State Farm was happy to

22 pocket as a result of this, but I have not done a

23 formal damage analysis, and I haven't been asked to do

24 that.
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1 Q. Could you turn to page 27 of your report. I

2 have a question about just that estimate that you made.

3 A. Yes.
4 Q. And, in fact, you mentioned as you just

5 testified $30 million in savings. That's not based on

6 Ohio windshield repair claims, is it?

7 MR. HURST: Objection.
8 A. I don't believe I said it was based on Ohio,

9 no.
10 Q. Okay. Didn't say you did, sir. I just

11 wanted to make sure that --
12 A. No. I think if you reference the documents

13 going back to page 14, I assume those are nationwide

14 figures.
15 Q. Okay. Before State Farm implemented the O&A

16 program in 1997, what was your understanding of how

17 glass only claims were handled?

18 MR. HURST: Objection.
19 A. To the best of my recollection, State Farm

20 had what I would call small claim units -- I don't

21 remember exactly what they would call them -- separated

22 out around the country that handled small claims,

23 including glass claims, a likewise agency handled some

24 of the claims, too. So it was some combination between I
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1 that. I don't believe the testimony is real clear on

2 that.
3 I do know that they were able to -- I believe

4 the number was 250 employees or something or more like

5 that that were doing -- that no longer had to do it

6 once they contracted with LYNX. It was a large number.

7 Don't hold me to the 250. So those employees that

8 previously were doing that apparently were either

9 reassigned or doing something else or left.

10 Q. Just so I understand and we don't repeat this

11 and go through this process, again, before the O&A

12 program began, agents didn't have a script to speak

13 with policyholders? Is that your understanding from

14 Mr. Karol's deposition?
15 MR. HURST: Are we talking about Ohio, Mark?

16 MR. JOHNSON: Yes, just Ohio.

17 A. I don't know the answer to that question one

18 way or another. All I know is that Mr. Karol did not

19 have a script that he was aware of. I don't believe

20 there were any other agents' depositions that I read or

21 anybody who addressed that issue in their depositions.

22 Q. Was it Mr. Karol's reference to no script

23 during or with respect to the O&A period as opposed to

24 prior to the O&A period?
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1 you read that sentence for the court as well?

2 A. "The policyholder will make the final choice

3 to repair or replace the windshield."

4 Q. Did you consider those statements in the LYNX

5 training guide as part of the opinions that you

6 reached?

7 A. Well, absolutely, because they fall within

8 the context of what State Farm is trying to do as

9 represented in the Participant Guide to sell, sell,

10 sell. They specifically, you know, say, okay, sell the

11 repair but let the policyholder make the choice; but in

12 essence, they don't explain the information necessary

13 to make a meaningfnl and intelligent choice. So, yes,

14 I did consider them.

15 Q. Let me hand you Exhibit 21.

16 A. Are we done with this one?

17 Q. Yes. Let's put it aside for the time being.

18 This is a script. You make a few references in your

19 report about the LYNX Training Guide, the statement

20 concerning zero deductible policyholders. Can you show

21 where in this script the LYNX operator -- the

22 questions --
23 A. I can't read a lot of your document here.

24 IPs black.
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I getting a brand new windshield thaPs not going to cost

2 you anything, commonsense would say that's a no brainer

3 to get it replaced, but there's no explanation on here

4 to the policyholders that, hey, look, you can get this

5 replaced for nothing. In fact, I think there's

6 something in the training that says don't make comments

7 like that. They don't want to influence the

8 policyholder to replace it even when they have a zero

9 deductible. .
10 In that last document you showed me, it -

11 references, you know, reminders if the policyholder has

12 a zero deductible for replacement, do not push the

13 replacement.
14 Q. Sir, you referred -- you call it a

15 policyholder's decision of whether to have a windshield

16 repaired a no brainer. Is that the testimony you want

17 to stick with?
18 A. I'm saying it's a no brainer if it's not

19 going to cost you anything to replace and get a new

20 windshield versus having a repaired windshield with

21 defects in it that you can see the blemishes. I think

22 taking a new windshield is a no brainer.

23 Q. And you're testifying on behalf of

24 policyholders irrespective of other non-economic
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1 Q. Well, let me finish my question.

2 A. pm just telling you that you'reasking me to

3 look at a document I can't even parts of it.

4 Q. It's the best we've got, sir. Can you show

5 me anywhere on that document where the question that a

6 LYNX operator asks a policyholder varies depending on

7 whether or not a policyholder has a zero deductible?

8 MR IIURST: Objection. Once again, objection

9 to the use of this document in asking questions. It's

10 incomplete. You cannot read it. It's illegible.

11 Object to the form of the question also.

12 A. Well, it appears they mention under coverage

13 confirmation that they've confirmed that your coverage

14 on the 1989 Ford Taunis four-door sedan with a

15 deductible of zero. So they confirmed that there's no

16 deductible.

17 Q. The question is whether or not -- how the

18 operator's questions are influenced by whether or not a

19 policyholder has a deductible or not.

20 IvIR. HURST: Objection, including form.

21 Continuing objection as to the use of the document.

22 A. Well, the document goes on to say that, you

23 know, "Has a windshield repair been ruled out?" I mean

24 if you have a choice between repairing a windshield and
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1 considerations a policyholder may have in that choice?

2 MR. HURST: Objection; misstates his

3 testimony.
4 A. I don't understand your question. -

5 Q. Well, you ignored policyholder convenience

6 when you said it's a no brainer, didn't you?

7 MR. HURST: Objection; form, misstatement,

8 mischaracterization.
9 A. Oh, you think it's more convenient and tbat's

10 a rationale not to take a new windshield worth $350 or

11 more as opposed to getting it repaired for $50? I

12 think with a full explanation, that the policyholder is

13 going to take his new windshield if he's aware of it.

14 Q. Mr. FIildebrand, much of your report is based

15 on policyholder communications with LYNX operators, but

16 - isn't it true that Mr. Cullen had no recollection of

17 ever speaking with LYNX? .

18 A. Pd have to go back and look at his

19 testimony. If you're representing that as true, it's

20 possible.
21 Q. He was given the choice of windshield repair

22 versus replacement, wasn't he? .

23 MR. HURST: Objection.

24 A. I believe his testimony was that he wasn't

68 (Pages 266 to 269)

Fraley, Cooper & Associates (614) 228-0018 (800) 852-6163 (740) 345-8556



. IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

STATE NATIONAL INSURANCE
COMPANY and SWISS
REINSURANCE AMERICA
CORPORATION,

Plaintiffs,

V.

ACCESS GENERAL AGENCY,
INC., ACCESS CLAIMS
ADMINISTRATOR, INC. and
MICHAEL MCMENAMIN,

Defendants.

CIVIL CASE NO.
1:04-CV-2594-JTC

ORDER

Pending before the Court is Plaintiffs' motion to exclude expert

testimony [#116]. Defendants offer the testimony and reports of two experts,

Peter Jerome Hildebrand and Tim Cody Ryles. Plaintiffs argue that the

expert testimony is unreliable and will not be helpful to the trier of fact.

1. Expert Testimony

The admission of expert evidence is governed by Federal Rule of

Evidence 702, as explained by Daubert v. Merrell Dow Pharms.. Inc., 509 U.S.

579, 113 S. Ct. 2786 (1993), and its progeny. Under Rule 702 and Daubert,

district courts must act as "gatekeepers" which admit expert testimony only if

it is both reliable and relevant. See Daubert, 509 U.S. at 589, 113 S. Ct. at



2795. Rule 702 provides:

.If scientific, technical, or other specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact in
^ issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.

District courts must engage in a rigorous inquiry to determine whether: "(1)

the expert is qualified to testify competently regarding the matters he intends

to address; (2) the methodology by which the expert reaches his conclusions is

sufficiently reliable as determined by the sort of inquiry mandated in

Daubert; and (3) the testimony assists the trier of fact, through the

application of scientific, technical, or specialized expertise, to understand the

evidence or to determine a fact in issue." City ofTuscaloosa v. Harcros

Chems.. Inc., 158 F.3d 548, 562 (11th Cir. 1998) (footnote omitted). "The

burden of laying the proper foundation for the admission of the expert

testimony is on the party offering the expert, and admissibility must be

shown by a preponderance of the evidence." Allison v. McGhan Med. Corn.,

184 F.3d 1300, 1306 (11th Cir. 1999).

As to assisting the trier of fact, "expert testimony is admissible if it

concerns matters that are beyond the understanding of the average lay



person. Proffered expert testimony generally will not help the trier of fact

when it offers nothing more than what lawyers for the parties can argue in

closing arguments." United States v. Frazier, 387 F.3d 1244, 1262-63 (11th

Cir. 2004) en banc) (citation omitted); see also id, at 1266 (observing that an

expert's "imprecise opinion easily could serve to confuse the jury, and might

well have misled it").

Tim Ryles

The Court finds that Ryles's testimony and report would not be helpful

to the jury. Ryles's analysis consists of a review of time periods in Georgia

statutes related to insurance, none of which are applicable to this case. From

those statutes, Ryles extracts by implication a ten-day "window of

opportunity" for evaluation of and response to demand letters. Allowing

Ryles to testify concerning time periods set out in statutes unrelated to this

case "could easily serve to confuse" or mislead the jury regarding the

existence of a statutory time frame. Frazier, 387 F.3d at 1266. To the

contrary, there is no bright-line time frame for demand letters and responses;

reasonableness is the only standard. Therefore, the Court GRANTS

Plaintiffs' motion as to Ryles's testimony and report.

Peter Hildebrand

The Court finds that some of Hildebrand's testimony may assist the



jury. Hildebrand's most helpful and relevant testimony concerns his

experience with the processing of insurance claims and procedures for

responding to demand letters. The issues to be tried in this ca'se concern

when Defendants received the demand letter, how long they had to respond to

it, and whether they acted reasonably in not responding to the letter within

the time limits imposed on its face. While these are not necessarily

complicated or complex matters beyond the understanding of the average

juror, Hildebrand's testimony will assist the jury in understanding such

matters as what documents an insurance adjustor might need to adjust a

claim and how long an adjustor might take to assess and respond to a claim

or demand for payment. To the extent Hildebrand will testify concerning

those matters, his testimony is admissible, and Plaintiffs will have the

opportunity to cross-examine him.

However, Hildebrand's testimony is not admissible as to the other

matters discussed in his report. Hildebrand may not opine as to the number

of days with which Defendants had to respond to the demand letter or

whether Defendants' actions in this case were reasonable. Those matters are

for the jury to decide, and conclusions as to the ultimate issues are better

reserved for closing arguments. See Frazier, 387 F.3d at 1262-63.

Hildebrand may also not testify as to his opinion regarding Plaintiffs'

4



mitigation of damages, specifically, their decision regarding certiorari from

the Georgia Supreme Court. Testimony on that issue is better provided by

individuals with personal knowledge of the reasons for that decision, which

will allow the jury to assess its reasonableness. Therefore, the Court

GRANTS in part and DENIES in part Plaintiffs' motion as to Hildebrand's

testimony and report.

II. Trial Date

On August 7, 2007, the Court conducted a pretrial conference in this

case, at which one of Plaintiffs' counsels, Stephen Schatz, requested a

continuance of the trial date due to a conflicting request for a leave of

absence. Trial shall commence as originally scheduled on Monday,

September 10, 2007. The Court acknowledges Mr. Schatz's conflict with that

trial date and regrets it cannot accommodate him. However, the Court's

calendar is such that an alternate trial date is not feasible. The Court notes

that the trial calendar was issued on June 18, 2007, and the docket does not

reflect any notice of leave of absence filed by Mr. Schatz. The Court also

notes that Plaintiffs are represented by two other able counsels from Mr.

Schatz's firm.

III. Conclusion

For the reasons above, the Court DENIES in part and GRANTS in

5



part Plaintiffs' motion to exclude [#116]. The Court DENIES the motion as

to Peter Hildebrand's testimony regarding matters related to the adjusting

and processing of insurance claims and demand letters. The Court GRANTS

the motion as to the testimony and report of Tim Ryles and the testimony and

report of Peter Hildebrand to the extent it exceeds the limits described above.

SO ORDERED, this 22nd day of August, 2007.

JACV- T. CAMP
UNITED STATES DISTRICT JUDGE
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Deposition o£ Peter J. Hildebrand, taken on February 3, 2010

Page 266

1 you read that sentence for the court as well?

2 A. "The policyholder will make the final choice

3 to repair or replace the windshield."

4 Q. Didyou consider those statements in the LYNX

5 training guide as part of the opinions that you

6 reached?
7 A. Well, absolutely, because they fall within

8 the context of what State Farm is trying to do as

9 represented in the Participant Guide to sell, sell,

10 sell. They specifically, you know, say, okay, sell the

11 repair but let the policyholder make the choice; but in

12 essence, they don't explain the information necessary

13 to make a meaningful and intelligent choice. So, yes,

14 I did consider them.

15 Q. Let me hand you Exhibit 21.

16 A. Are we done with this one?

17 Q. Yes. Let's put it aside for the time being.

18 This is a script. You make a few references in your

19 report about the LYNX Training Guide, the statement

20 concerning zero deductible policyholders. Can you show

21 where in this script the LYNX operator -- the

22 questions --

23 A. I can't read a lot of your document here.

24 IPs black.

Page 267

1 Q. Well, let me finish my question.

2 A. Pm just telling you that you're asking me to

3 look at a document I can't even parts of it.
4 Q. It's the best we've got, sir. Can you show

5 me anywhere on that document where the question that a

6 LYNX operator asks a policyholder varies depending on

7 whether or not a policyholder has a zero deductible?

8 MR. HURST: Objection. Once again, objection

9 to the use of this document in asking questions. It's

10 incomplete. You cannot read it. It's illegible.

11 Object to the form of the question also.
12 A. Well, it appears they mention under coverage

13 confirmation that they've confumed that your coverage

14 on the 1989 Ford Taurus four-door sedan with a

15 deductible of zero. So they confirmed that there's no

16 deductible.

17 Q. The question is whether or not -- how the

18 operator's questions are influenced by whether or not a

19 policyholder has a deductible or not.

20 NII2. HURST: Objection, including form.

21 Continuing objection as to the use of the document.
22 A. Well, the document goes on to say that, you

23 know, "Has a windshield repair been ruled out?" I mean

24 if you have a choice between repairing a windshield and

Page 268

1 getting a brand new windshield that's not going to cost

2 you anything, cornmonsense would say that's a no brainer

3 to get it replaced, but there's no explanation on here

4 to the policyholders that, hey, look, you can get this

5 replaced for nothing. In fact, I think there's

6 something in the training that says don't make comments

7 tike that. They don't want to influence the

8 policyholder to replace it even when they have a zero

9 deductible.
10 In that last document you showed me, it

11 references, you know, reminders if the policyholder has

12 a zero deductible for replacement, do not push the

13 replacement.
14 Q. Sir, you referred -- you call it a

15 policyholder's decision of whether to have a windshield

16 repaired a no brainer. Is that the testimony you want

17 to stick with?
18 A. rm saying it's a no brainer if it's not

19 going to cost you anything to replace and get a new

20 windshield versus having a repaired windshield with

21 defects in it that you can see the blemishes. I think

22 taking a new windshield is a no brainer.

23 Q. And you're testifying on behalf of

24 policyholders irrespective of other non-economic

Page 269

1 considerations a policyholder may have in that choice?

2 MR. HURST: Objection; nrisstates his

3 testimony.
4 A. I don't understand your question.
5 Q. Well, you ignored policyholder convenience

6 when you said it's a no brainer,didn't you?

7 MR.HURST: Objection; form, misstatement,

8 niischaracterization.
9 A. Oh, you think it's more convenient and that's

10 a rationale not to take a new windshield worth $350 or

11 more as opposed to getting it repaired for $50? I

12 think with a fuIl explanation, that the policyholder is

13 going to take his new windshield if he's aware of it.

14 Q. Mr. Hildebrand, much of your report is based

15 on policyholder communications with LYNX operators, but

''.. 16 isn't it true that Mr. Cullen had no recollection of

17 ever speaking with LYNX?

''.. 18 A. I'd have to go back and look at his

19 testimony. If you're representing that as true, iPs

20 possible.
121 Q. He was given the choice of windshield repair

122 versus replacement, wasn't he?

1 23 MR. HURST: Objection.

24 A. I believe his testimony was that he wasnt
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

STATE NATIONAL INSURANCE
COMPANY and SWISS
REINSURANCE AMERICA
CORPORATION,

Plaintiffs,

v CIVIL CASE NO.
1:04-CV-2594-JTC

ACCESS GENERAL AGENCY,
INC., ACCESS CLAIMS
ADMINISTRATOR, INC. and
MICHAEL MCMENAMIN,

Defendants.

ORDER

Pending before the Court is Plaintiffs' motion to exclude expert

testimony [#116]. Defendants offer the testimony and reports of two experts,

Peter Jerome Hildebrand and Tim Cody Ryles. Plaintiffs argue that the,

expert testimony is unreliable and will not be helpful to the trier of fact.

I. Expert Testimony

The admission of expert evidence is governed by Federal Rule of

Evidence 702, as explained by Daubert v . Merrell Dow Pharms., Inc., 509 U.S.

579, 113 S. Ct. 2786 (1993), and its progeny. Under Rule 702 and Daubert,

district courts must act as "gatekeepers" which admit expert testimony only if

it is both reliable and relevant. See Daubert, 509 U.S. at 589, 113 S. Ct. at



2795. Rule 702 provides:

.If scientific, technical, or other specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.

District courts inust engage in a rigorous inquiry to determine whether: "(1)

the expert is qualified to testify competently regarding the matters he intends

to address; (2) the methodology by which the expert reaches his conclusions is

sufficiently reliable as determined by the sort of inquiry mandated in

Daubert; and (3) the testimony assists the trier of fact, through the

application of scientific, technical, or specialized expertise, to understand the

evidence or to determine a fact in issue." City of Tuscaloosa v. Harcros

Chems.. Inc., 158 F.3d 548, 562 (11th Cir. 1998) (footnote omitted). "The

burden of laying the proper foundation for the admission of the expert

testimony is on the party offering the expert, and admissibility must be

shown by a preponderance of the evidence." Allison v. McGhan Med. Corp.,

184 F.3d 1300, 1306 (11th Cir. 1999).

As to assisting the trier of fact, "expert testimony is admissible if it

concerns matters that are beyond the understanding of the average lay



person. Proffered expert testimony generally will not help the trier of fact

when it offers nothing more than what lawyers for the parties can argue in

closing arguments." United States v. Frazier, 387 F.3d 1244, 1262-63 (llth

Cir. 2004) (en banc (citation omitted); see also id. at 1266 (observing that an

expert's "imprecise opinion easily could serve to confuse the jury, and might

well have.misled it").

Tim Ryles

The Court finds that Ryles's testimony and report would not be helpful

to the jury. Ryles's analysis consists of a review of time periods in Georgia

statutes related to insurance, none of which are applicable to this case. From

those statutes, Ryles extracts by implication a ten-day "window of

opportunity" for evaluation of and response to demand letters. Allowing

Ryles to testify concerning time periods set out in statutes unrelated to this

case "could easily serve to confuse" or mislead the jury regarding the

existence of a statutory time frame. Frazier, 387 F.3d at 1266. To the

contrary, there is no bright-line time frame for demand letters and responses;

reasonableness is the only standard. Therefore, the Court GRANTS

Plaintiffs' motion as to Ryles's testimony and.report.

Peter Hildebrand

The Court finds that some of Hildebrand's testimony may assist the



'jury. Hildebrand's inost helpful and relevant testimony concerns his

experience with the processing of insurance claims and procedures for

responding to demand letters. The issues to be tried in this ca'se concern

when Defendants received the demand letter, how long they had to respond to

it, and whether they acted reasonably in not responding to the letter within

the time limits imposed on its face. While these are not necessarily

complicated or complex matters beyond the understanding of the average

juror, Hildebrand's testimony will assist the.jury in understanding such

matters as what documents an insurance adjustor might need to adjust a

claim and how long an adjustor might take to assess and respond to a claim

or demand for payment. To the extent Hildebrand will testify concerning

those matters, his testimony is admissible, and Plaintiffs will have the

opportunity to cross-examine him.

However, Hildebrand's testimony is not admissible as to the other

matters discussed in his report. Hildebrand may not opine as to the number

of days with which Defendants had to respond to the demand letter or

whether Defendants' actions in this case were reasonable. Those matters are

for the jury to decide, and conclusions as to the ultimate issues are better

reserved for closing arguments. See Frazier, 387 F.3d at 1262-63.

Hildebrand may also not testify as to his opinion regarding Plaintiffs'



mitigation of damages, specifically, their decision regarding certiorari from.

the Georgia Supreme Court. Testimony on that issue is better provided by

individuals with personal knowledge of the reasons for that decision, which

will allow the jury to assess its reasonableness. Therefore, the Court

GRANTS in part and DENIES in part Plaintiffs' motion as to Hildebrand's

testimony and report.

II. Trial Date

On August 7, 2007, the Court conducted a pretrial conference in this

case, at which one of Plaintiffs' counsels, Stephen Schatz, requested a

continuance of the trial date due to a conflicting request for a leave of

absence. Trial shall commence as originally scheduled on Monday,

September 10, 2007. The Court acknowledges Mr. Schatz's conflict with that

trial date and regrets it cannot accommodate him. However, the Court's

calendar is such that an alternate trial date is not feasible. The Court notes

that the trial calendar was issued on June 18, 2007, and the docket does not

reflect any notice of leave of absence filed by Mr. Schatz. The Court also

notes that Plaintiffs are represented by two other able counsels from Mr.

Schatz's firm.

III. Conclusion

For the reasons above, the Court DENIES in part and GRANTS in

5



part Plaintiffs' motion to exclude [#116]. The Court DENIES the motion as

to Peter Hildebrand's testimony regarding matters related to.the adjusting

and processing of insurance claims and demand letters: The Court GRANTS

the motion as to the testimony and report of Tim Ryles and the testimony and

report of Peter Hildebrand to the extent it exceeds the limits described above.

SO ORDERED, this 22nd day of August, 2007.

JACIW`I'. CAMP
UNITED STATES DISTRICT JUDGE
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STEVE KAHLER, RECORDS SPECIALIST
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STEVE,
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FORWARD THEM TO YOU ASAP!!

THANK YOU,
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