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MOTION OF APPELLANT STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY TO SUPPLEMENT THE RECORD WITH FILED DOCUMENTS NOT
TRANSMITTED BY THE CUYAHOGA COUNTY CLERK OF COURTS

Appellant State Farm Mutual Automobile Insurance Company (“State Farm”) moves {0
supplement the record to include State Farm’s (1) Motion to Exclude the Testimony and Reports
of Craig Carmody and Gafy Derian, and (2) Motion to Exclude the Testimony and Report of
Peter J. Hildebrand, along with exhibits to same, both filed in the above case with the Cuyahoga
County Court of Common Pleas on February 24, 2010. Copies of these two motions bearing
daie stamps of the clerk of courts are attached as exhibits 1 and 2.

Both of these motions were filed in the trial court on February 24, 2010, and are

identified on the trial court’s docket at numbers 122 and 123:

02/2472010[D1MO[D1 STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY MOTION OF DEFT. STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY TO EXCLUDE THE
TESTIMONY AND REPORTS OF CRAIG CARMODY AND
GARY DERIAN MICHAEL K FARRELL 0040941 12/16/2010 -
MOOT

02/24/2010[D1|MO|D1 STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY MOTION OF DEFT TO EXCLUDE THE
TESTIMONY AND REPORT OF PETER J HILDEBRAND
MICHAEL K FARRELL 0040941 12/16/2010 - MOOT

Additionally, Plaintiff responded by combined memorandum in opposition to both motions on
April 20, 2010 (docket no. 139).

However, a seﬁrch of the record transmitted to this Court by the Clerk of Courts for
Cuyahoga County revealed that these two motions were not contained in the transmitted record.
The Clerk of Courts for Cuyahoga County has confirmed to this Court that it was unable to
locate these previously filed motions that are missing from the transmitted files. A copy of a
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June 28, 2012 letter to this effect from the Cuyahoga County Clerk’s office is attached as Exhibit
3. Thus, the trial court’s docket and the attached Exhibits 1-3 clearly show that the two motions
to exclude were filed in this matter with the Cuyahoga County Clerk’s office, but are now absent
from the complete record transmitted to this Court.

As such, State Farm respectfully requests that this Court order that copies of State Farm’s
two motions to exclude, with exhibits, which are attached as Exhibits 1 and 2, be added to and
made a part of the record on appeal that has been transmitted to this Court.

Respectfully submitted,

Mark A.MCounsel of Record (0030768)
Joseph E. Ezzie (0075446)
Robert J. Tucker (0082205)
BAKER & HOSTETLER LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215-4260

T 614.228.1541

F 614.462.2616

mjohnson @bakerlaw.com
jezzie @bakerlaw.com

rtucker @bakerlaw.com

Michael K. Farrell (0040941)
BAKER & HOSTETLER LL.P
3200 PNC Center

1900 East Ninth Street
Cleveland, Ohio 44114-3485
T 216.621.0200

F 216.696.0740

mfarrell @bakerlaw.com

Attorneys for Appellant State Farm Mutual
Automobile Insurance Company



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Motion fo
Supplement was served upon the following by first class U. S. mail, postage prepaid, this 2nd

day of August, 2012:

W. Craig Bashein Paul W. Flowers, Counsel of Record

Terminal Tower, 35th Floor Terminal Tower, 35th Floor
50 Public Square 50 Public Square
Cleveland, Ohio 44113-2216 Cleveland, Ohio 44113
John P. Hurst

Terminal Tower, 35th Floor

50 Public Square

Cleveland, Ohio 44113

y——

Robert T. Tucker (0082205)




IN THE COURT OF COMMON PLEAS FEB 24 2010

CUYAHOGA COUNTY, OHIO GE
’ TH v
CLE%KDQ%CESHET%S

MICHAEL E. CULLEN, ef al.

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

CUYAHOGA &ounnf, OHIO

Plaintiffs, CASE NO. 555183

JUDGE DAVID T. MATIA

Defendant.

’ - MOTION OF DEFENDANT STATE FARM MUTUAL AUTOMOBILE

INSURANCE COMPANY TO EXCLUDE THE

TESTIMONY AND REPORTS OF CRAIG CARMODY AND GARY DERIAN

State Farm Mutual Automobile Insurance Company (“State Farm”) moves to

exclude the testimony of Plaintiffs proposed experts, Craig Carmody and Gary

Derian. State Farm moves to exclude Mr. Carmody’s testimony and report for the

following reasons:

First, his conclusion - that a repaired windshield 1s “capable” of
initiating "failure" that “can” expose people to hazards - is not based on
“reliable scientific, technical, or other specialized information.” Evid.

R. 702.

Second, his conclusion that a repair does not restore a windshield to its
“original condition” is irrelevant and, in any event, he admittedly did
not know the original condition of Plaintiff’s windshield, and thus it is
also inadmissible under Evid. R. 402.

Third, Mr. Carmody’s opinions regarding what State Farm “knew”
about windshield repair and that State Farm “misled” insureds are
impermissible legal conclusions about which he is not competent to

testify.

Fourth, all of Mr. Carmody’s opinions relate solely to the merits of
Plaintiffs claims, and not to class certification. Because class



certification must be decided independent of the perceived merits of
Plaintiffs claims, his opinions are irrelevant at this stage of the

litigation.

State Farm moves to exclude the testimony and report of Mr. Derian on the

‘following three grounds:

o Tirst, his conclusions that a repaired windshield does not possess the
mechanical properties of a replacement windshield and “may” fail to
meet (inapplicable) safety standards are not based on “reliable
scientific, technical, or other specialized information.” Evid. R. 702.

e Second, his opinions regarding what a windshield “might or might not

do’ do not make any fact of consequence more or less probable; thus,
his opinions do not satisfy the threshold requirement of relevance

under Evid. R. 402.

e Third, contrary to Evid. R. 703, Mr. Derian improperly bases his
testimony on Mr. Carmody’s opinions, which are likewise inadmissible.

For these reasons, as well as those outlined in the attached memorandum in

support, Mr. Derian's and Mr. Carmody’s testimony and reports should be excluded.



.Respect 7subg itted,

Michael K./F/ rrell (0040941)
BAKER & HOSTETLER LLP
3200 National City Center
1900 East Ninth Street
Cleveland, Ohio 44114-3485
216.621.0200
mfarreli@bakerlaw.com

Mark A. Johnson (0030768)
Joseph E. Bzzie (0075446) ,
BAKER & HOSTETLER LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
614.228.1541 tele

614.462.2616 fax
mjohnson@bakerlaw.com
jezzie@bakerlaw.com

Robert Shultz (pro hac vice)

HEYL, ROYSTER, VOELKER &

ALLEN

Suite 100, Mark Twain Plaza II1

105 West Vandalia Street

P.O. Box 467

Edwardsville, Ilinois 62025

618.656.4646 tele :
rshultz@heylroyster.com

Attorneys for Defendant State Farm
Mutual Automobile Insurance Company
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and accurate copies of the

foregoing were served upon the following by email and by hand-l delivery this 24th

~ day of February, 2010 on:

W. Craig Bashein, Esq.
Bashein & Bashein Co., LPA

35t Floor, Terminal Tower

50 Public Square
Cleveland Ohio 44113

Paul W. Flowers
Paul W. Flowers Co., I.P.A.
Terminal Tower, 35th Floor
50 Public Square

Cleveland, Ohio 44113
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One of th%ftorneys for Defendant




IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, et al.

Plaintiffs, CASE NO. 555183

v | JUDGE DAVID T. MATIA

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

MEMORANDUM IN SUPPORT OF DEFENDANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION TO EXCLUDE THE
TESTIMONY AND REPORTS OF CRAIG CARMODY AND GARY DERIAN

L INTRODUCTION

This is a putative class action in which Plaintiff alleges that Defendant State
Farm Mutual Automobile Insurance Company ("State Farm") breached its
insurance contracts with Plaintiff and the putative class members by paying for the
repair of their damaged windshields, rather than paying to replace the windshields
or giving them a cash payment eqﬁal to the replacement cost (regardless of whether
a windshield was repaired or replaced). Plaintiff chose to rep air his Windshiéld, but
now complai.ns that his repair was not adequate, or that he did not know what his
po_licy says.

Plaintiff offers the opinibn of Craig Carmody as & purported expert witness
regarding whether (1) Plaintiff's repaired windshield was restored it to its "original

condition,” and (ii) repaired windshields are defective in a manner "capable" of



)
ol

"initiating failure" and exposing people to hazards. See Report of Craig Carmody

("Carmody Report") at 1, attached as Exhibit A. Mr. Carmody also offers opinions

as to State Farm's claim handling practices and State Farm's contractual
obligations under the terms of its insurance policies (notwithstanding his admitted

total lack of experience or expertise in that area). Mr. Derian, relying upon Mr.

' Carmody's flawed and inadmissible report, offers his opinion as to the "safety

hazards" purportedly posed by repaired windshields. Both Mr. Carmody and Mr.
Derian admit that they are aware of not even a single instance of a physical injury
ever caused by a repaired windshield.

GState Farm moves to exclude the testimony and reports 6f Mr. Carmody and
Mr. Derian under Rules of Evidence 702 and 402 as unreliable and irrelevant. In
addition, Mr. Carmody's opinions as to State Farm's contractual obligations and
claims han.dling are impermissible legal conclusions and entirely outside any
expertise Mr. _Carmody claims to have.

Al Mr. Carmody

First, Mr. Carmody's conclusion that a vepaired windshield is "caﬁable" of
"initiating failure" that can expose people to hazards (id at 9) is not based on
”relialz;le scientific, technical, or other specialized information," as required by Rule
702. For example, in concluding that windshield repair is not safe, Mr. Carmody
relied upon a 1993 study by the National Glass Association ("NGA", which he

termed "the most current" information he could find.! The NGA 1993 study did not

1 Deposition of Craig Carmody ("Carmody Dep.") at 211. Copies of the pages of Mr.
Carmody's deposition that are cited herein are attached as Exhibit B.



conclude that windshield repair was unsafe or should not be doﬁe. To the contrary,
the 1993 study concluded that "guidelines" for windshield repairs would be
"appropriate and recommended." Moreover, just three months after that study, the
NGA issued its own guidelines for windshield repair, which .Mr. Carmody wholly
ignored. Likewise; Mr. Carmody relied upon the American National Standards
Institute ("ANSI") standard for the manufacture of windshiélds (which is irrelevant
hefe),_ but was completely unaware even of the existence of the ANSI standard for
repair of windshields. Mr. Carmody could name no government agency that agrees
with his conclusions or any state that prohibits windshield repair or requires
insurers to pay for windshield replacement rather than repair. Because of these
and othef equally significant deficiencies discussed below, Mr. Carmody's opinions
do not meet the- standards of admissibility under Rule 702 and should not be
considered for purposes of class certification or for any other purpose in this case.
Second, Mr. Carmody's conclusion that a repair does not restore a windshield
to its "original condition" is irrelevant. Mr. Carmody purports to opine that State
Farm's policies fequire that a policyholder's repaired windshield be returned to its
original (.., pre-loss) condition by the repair — an inadmissible (and incorrect) legal
conclusion and one thaf Mr Carmody in any case is not competent to -give. In fact,
State Farni's policies do not require that repair return a windshield to its pre-loss
condition. Under the policies, pre-loss condition is the standard only when a
written estimate is used, in which case the written estimate must specify

replacement parts sufficient to return a car to its pre-loss condition — a provision



that is qompletely inapplicable to Plaintiff's and the putative class members‘ claims.
In any case, Mr. Carmody admittedly did not know the condition of Plaintiff's
Windshield before it was damaged ahd repaired and thus has no basis, scientific or
otherwise, for stating that the Windshield was not restored to its pre-loss condition.

Third, Mr. Carmody's opinions regarding what State Farm "knew" aboﬁt
windshield repalr and that State Farm "misled" insureds are impermissible legal
conclusmns as Well as matters about which Mr. Carxﬁody, a ceramic engineer, has
no expertise or knowledge.

B. Mr. Derian

Plaintiff offers the opinion of Mr. Derian as a purported expert witness "o
det.ermine' potential safety hazards caused by a cracked windshield that has been
repaired." See Report of Gary Derian ("Derian Report") at 1, § A, attached as
Exhibit C. Like Mr_. Carmody, Mr. Derian declares that every windshield repair
ever pe.rformed in the United States is a de facto Vuns_afe condition.

The basic premise for Mr. Derian's opinions 1s that repﬁired windshields do
not perform adequately and are unsafe, " Mr. Derian has no expertise in or
specialized knowledge of auto glass and windshield repair that would allow him to
reach that conclusion on his own. Rathef, for that basic premise, he relies upon M.
Carmody's report. Because Mr. Carmody’s report itself does not constitute and 1s
not based upon "relial;le scientific, techniéal, or other specialized information” (R.
Evid. 702), Mr. Derian's feport and testimony also do not meet the test for
admissibility under Rule 702. Moreover, to the extent that Mr. Derian relies upon

his own subjective beliefs that repaired windshields are not safe, his proffered



opinions are inadmissible speculation.

Relying on Mr. Carmody, Mr. Derian concludes that a repaired windshield
does not possess the mechanical properties of a repiacement windshield and "may"
fail to meet federal motor vehicle standards for manufacturers (which are
inapplicable and irrelevant to windshield repair). Mr. Derian's opinions regarding

whether a windshield "may" or "may not"? meet irrelevant federal standards do not

make any fact of consequence more or less probable. Thus, his opinions do not

satisfy the threshold requirement of relevance under BEvid. R. 402.
For these reasons, and those set forth below, the Court should exclude the
testimony and reports of Mr. Carmody and Mr. Derian.

II. LEGALSTANDARD

Evidence Rule 702 governs the admissibility of expert testimony, stating:

A witness may testify as an expert if all of the following apply:

= (A) The witness' testimony either relates to matters beyond the
knowledge or experience possessed by lay persons or dispels a
misconception common among lay persons;

(B) The witness is qualified as an expert by specialized
knowledge, skill, experience, training, or education regarding the
subject matter of the testimony; '

(C) The witness' testimony is based on reliable scientific,
technical, or other specialized information.

Ohio R. Evid. 702 (emphasis added). Further, "[tlhe facts or data in the particular
case upon which an expert bases an opinion or inference may be those perceived by

the expert or admitted in evidence at the hearing." Ohio R. Evid. 703.



%!

E]
]

4
e

"
.
LF

In determining whether a proposed expert's testimony is reliable, the inquiry
should focus on whether the principles and methods employed to reach the opinion
are reliable, not whether the conclusions are correct. Miller v. Bike Athletic Co.

(1998), 80 Ohio St.3d 607, 611 (citing Staff Notes to Evid. R. 702). Further, "to be

- admissible, the expert testimony must assist the trier of fact in determining a fact

issue or understanding the evidence." Id. (citing Staff Notes to E.vid. R. 702); State
v. Boston (1989), 46 Ohio St.3d 108; State v. Bjdjnosf (1994), 71 Ohio St.3d 449).

To be "reliable," an expert's "opinion must be based on scientific metho‘dology
rather than on subjective belief or unsupported speculation." Adams v. Pro Transp.,
Inc. (D. Neb. Jan. 9, 2002), No. 826OCV558, 2002 U.S. Dist. LEXIS 6088, at *11. In
analyzing whether a proposed expertfs opinion is reliable, Ohio courts have looked

to the standard employed by the United States Supreme Court in Daubert v.

' Merrell Dow Pharm. (1993), 509 U.S. 579. See, e.g., Miller, 80 Ohio St.3d at 611

("To determine reliability, the Daubert court stated that a court must assess

whether the reasoning or methodology underlying the testimony is scientifically

valid."). In Daubert, the Coﬁrt listed several factors a court should consider when
evalﬁating the reliability of scientific® evidence: (1) whether the theory or technique
hés been tested; (2) whether it has been subject to peer review; (3) whether there is
a known or potential rate of error; and (4) whether the methodology has gained

general acceptance. Daubert, 509 U.S. at 594. While this list may aid the court n

2 Deposition of Gary Derian ("Derian Dep.") at 189. Copies of the pages of Mr. Derian's

deposition that are cited herein are attached as Exhibit D.
8 Daubert applies to all types of expert opinion, not merely to scientific evidence. AKumbho

Tire Co. v. Carmichael(1999), 526 U.S. 137, 1561.
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determining reliability, the inquiry is flexible. Id; see also Kumho Tire Co. v.
Carmichael (1999), 526 U.S. 137, 150 (Daubert factors do not constitute a
“'ciefinitive checklist or test™). It is "imperative for a trial court, as gatek_eeper, to
examine the principles and methodology that underlie an expert's 'opinion."
Valentine v. Conrad (2006), 110 Ohio St.3d 42, 44. "A reliable opinion must be
based on scientific methodology rather than on subjective belief or unsupported
speculation." Jd. |

Further, determining the relevance énd admissibility of expert opinion at the
class cei"tificatipn stage can and should be performed before reaching a decision on
c_léss certification. In re Hydrogen Peroxide Antitrust Litig. (C.A.38, 2008), 552 F.3d
305, 323 ("Weighing conflicting expert testimony at the certification stage is not
only permissible; it may be integral to the rigorous analysis Rule 23 demands.");
Bell v. Ascendant Solutions, Inc. (C.A.5, 2005), 422 F.3d 307, 314 -n.13 (court should
at least consider reliability of expert testimony on class certification issues); Blades
v. Monsanto Co. (C.A.8, 2005), 400 ¥.3d 562, 575 (court maylneed: to resolve expert
disputes on evidence at the class certification stage).

III. MR. CARMODY'S REPORT AND TESTIMONY SHOULD BE EXCLUDED

Mr. Carmody is a ceramic engineer whose primafy background ‘lies in the
design of glass furnaces and the manufacture of glass. Mr. Carmody has no direct
experience with automobiles, auto giass, windshields (which are formed by a plastic
interlayer between two layers of glass), windshield repair, or windshield

replacement. He has never provided testimony regarding windshield repair or



windshields. Additionally,l while he claims to know "a great deal" about windshield
repair, he has never spoken to anyone that performs windshield repairs (Carmody
Dep. at 81), never performed a windshield repair (id. at 77), has only witnessed one
windshield repair (id. at 777 8)-, admits only being "involved in this type of

investigation for a short period of time" (id. at 193-94), and admits not being an

~expert in the polymers and resins used to repair windshields. (Id. at 75).

Mr. Carmody purpor't.s to offer opiniohs regarding (1) whether Plaintiff's
repa_ired windshield was restored to its “originél condition” (Carmody Report at 9
(finding mne. 1)); (i) whether repaired windshields are defective in a manner
tcapable" of "initiating failure” and exposing people to hazards and fail to meet
government safety standard ANSi 796.1 (id. (findings nos. 2-4)); and (iii) what State
Farm "knew" about windshield repair and how State Farm "misled" its insureds.
(Jd. (findings nos. 5-9)).

As shown below, Mr. Carmody's report and testimony do not meet the
standards for admissibility under the Ohio Rules of Evidence and should be

excluded.

A. Mr. Carmody's Opinion That Plaintiffs Repaired Windshield Was Not
Restored To Its "Original Condition" Is Speculative, Irrelevant, And
Inadmissible.

My, Carmody opines that State Farm's policies require that a windshield
repair return the windshield to its "original condition" and that the "[e]lxamination

of the Cullen windshield revealed that it was not restored to its original condition.*"

4 Tn his deposition, Mr. Carmody defines "original condition” to mean "the condition that the
windshield was in prior to the damage that occurred to it." (Carmody Dep. at 128).

8
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(Carmody Report at 9). Yet, Mr. Carmody admits not knowing the condition of the

windshield prior to it being damaged:

Q  Did you do anything to find out what the condition of Mr. Cullen's

windshield was immediately before the chip occurred? .

A There would have been no way I could have detérmined that.
(Carmody Dep. at 129). While Mr. Carmody opines that the repaﬁred windshield
was not restored to pre-loss condition, he has no idea of the condition of the
windshield before the damage occurre.d. Cleérly, then, his opinions on this issue are
wholly speculative and unreliable.

Moreover, whether a windshield is restored to-its "original condition" has no

relevance whatsoever to Plaintiff's causes of action because the policy provisions

applicable to Plaintiff's windshield repair do not contain a pre-loss condition

"standard. See Hall v. State Farm Mut. Auto. Ins. Co. (C.A.G, Jan. 29, 2007), No. 05-

2530, 2007 U.S. App. LEXIS 2072, at *19 (under State Farm's auto policies, pre-loés
condition standard applies only when State Farm exercises its right to determine
cost of repair by a writteﬁ estimate, which must be based upon replacement parts
cufficient to return the car to its pre-loss condition).® Therefore, Mr. Carmody's
assertions on this point do not make any "fact of cénsequence" to the class
certification decision (or any other issue in this case) more or less probabie. See
Evid. R. 401.

Accordingly, Mr. Carmody's opinion that Cullen's windshield W.as not

restored to its original condition is inadmissible and should not be considered by the

5 The pertinent contractual provisions in State Farm's policies are discussed at pages 34-35
of Defendant's Memorandum in Opposition to Plaintiff's Motion for Class Certification.

9
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Court for purposes of class certification or for any other purpose.

B. Mr. Carmody's Opinion That Every Repau'ed Wmdslneld Is "Defective"
Is Inadmissible.

Expert testimony, whether "experience-based" or "scientific," must satisfy the
standards of reliability under Evid. R. 702 and Daubert. Kuhmo Tire, 526 U.S. at
151. All proffered expert testimony must meet "exacting sfandards of reliability."
Weisgram v. Marley Co. (2000), 528 U.S. 440, 442.

| In his deposifion and report, Mr. Carmody claimed that "no .[Windshield chip
or crack] can be repaired” (Carmody Dep. at 154), that a repaired windshield is a
vdefect" "capable" (under the right circumstances) of "initiating failure," and that a
repaired windshield "can” expose people to hazards. (Carmody Report at 1, 9). Mr.
Carmody believes that "you cannot restore a windshield to its original condition by
any method other than remelting the glass and restoring it to its original glass
condition." (Carmody Dep. at 255).

Thus, according to Mr. Carmody, every one of the thousands if not millions of
windshield repairs berformed in the United States over the last 20 years, and paid
for by virtually every insurer across the country, are t*defoctive” and "hazardlous]” —
despite the fact that out of all these windshield repairs Mr. Carmody knows of no
instance in which a windshield repair has resulted in injury to anybody.

Mr. Carmody's sweeping declaration lacks evidence, support, or any indicia of
reliability whatsoever. Not only are Mr. Carmody's conclusions unreliable, he relies
on inapplicable and irrelevant materials to reach those conclusions. For example,

Mr. Carmody references ANSI Z26.1 as a standard that repaired windshields all

10
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supposedly should meet but all supposedly fail. (Carmody Report at 9, finding no.
4). However, at his deposition, Mr. Carmody admitted that this standard applies to

glass manufacturers. (Carmody Dep. at 227). Moreover, Mr. Carmody admitted

" that he was not aware of the relevant ANSI standard for windslﬁeld repair, the

"Repair of Laminated Automotive Glass Standard" ("ROLAGS"). (Id. at 200; see
also Carmody Report at 10). This 1s the recognized industry standard for
Windshield repair, promulgated by ANSI and sponlsored by the NGA. See
ANSI/NGA R1.1-2007, "ROLAGS" (Exhibit 27 to State Farm's Appendix of Exhibits
in Opposition to Motion for Class Certification ("Appendix")).¢

Mr. Carmody did not know the actual failure rates of repaired windshields or
even if they fail at all. (Carmody Dep. at 185). He acknowledged that there 1s no

nverified" testing of repaired windshields. (Id at 255). He also admitted that every

- repaired windshield that he has inspected had not, in fact, suffered his undefined

"catastrophic failure." (Id. at 159).
Mr. Carmody did not follow any accepted methodology in evaluating the

repair of Mr. Cullen's windshield. Mr. Carmody's evaluation was limited to

‘examining the repaired chip under a 60 power microscope. Even this magnified

viewing, as Carmody admitted, revealed no degradation of the repair, which had

been performed more than three years before his inspection. (/d at 165). While Mr.

6 While ANSI did not officially adopt the ROLAGS industry standard regarding windshield
repair until 2007, it was readily available in draft format at the time Mr. Carmody issued
his report and was deposed. Yet, his report contains not even a mention of it. :

11
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Carmody noted that the repair was "almost opaque,"” he admitted that the entire
repair area is approximately one-tenth of an inch in size (d. at 180-81) and near
the bottom edge of the windshield. Moreover, while he wrote about so—called
»multiple crack tip extensions” which form the basis for future fractal failure, he
admitted not finding any actual fractal failure or any indication that the extensions
had expanded at all during the threé years since the repalr. (Id).

Mr. Carmody also inspected a second repaire‘d windshield, which had been
provided by Plaintiff's counsel. Mr. Carmody did not know who owned the vehicle,
whether fhe vehicie belonged to a State Farm insured, when thé windshield had
been repaired (or even if it was repaired properlyj, or whether the windshield would
have even qualified for a repair under State Farm's criteria. (Id. at 169-70). Mr.
Carmody's desc_ription of this inspection is telling’

Q What, if anything, were you told when you were asked to look at

the second windshield?

A I was told to use it sort of as an exemplar, sort ofas a damaged'

and repaired windshield. _
* %k %

Was the damage to the second windshield similar in size and
_ scope to what occurred with Mr. Cullen's? |
A No. The other defect was extreme. It was a very large, very
visible defect. It was a significant impact.
(Id) (emphasis added). Mr. Carmody also examined (without his microscope) about
"5 to 20" other windshields, mainly on vehicles located in the parking lot of Robson
Forensic, Mr. Carmody's former employer. (Id. at 81-83).

In short, Mr. Carmody's own investigations into windshield repair boil down

7 Mr. Carmody is colorblind. (Carmody Dep. at 166). Consequently, his characterization of
the clarity of the repair is also unreliable.

12
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to his looking at Plaintiff's windshield and another windshield that Plaintiff's
counsel told him to use as an exemplar with an "extreme" defec‘t," and then looking
at with his naked, -cqlor-blind eyes "15 to 20" other windshields that he happened to
notice in parking lots. From this, Mr. Carmody somehow makes sweeping
generalizations about thousands of windshield repairs performeci across the nation
over the past 19 years — and deems them all to be "defective" and "hazardous."
Assuming that.Mr. Carmody's Windéhield inspectioné can be said to have resulted
in "data," the enormous gap between the extremely limited "data" gathered by Mr.
Carmody and the sweeping conclusion he draws from that "data," with only his
"experiénce as a ceramic engineer" (id. at 202) to support it, is a hallmark of
unreliéble expert testimony. Kumho Tire, 526 U.S. at 157; Nelson v. Tennessee Gas
Pipeline Co. (C.A.6, 2001), 243 F.3d 244, 254 (expert testimony exéluded because
there was "too great an analytical gap between the data and the opinion
proffered.").l "[N]othing in either Daubert ox the . . . Rules of Evidence requires a
[triall court to admit-opinion evidence that is connected to existing data only by the
ipse dixit of the expert. . . . [Tlhere is simply too great an analytical gap between the
data and the opix;ion proffered." Gen. Elec. Co. v. Joiner (1997), 522 U.S. 136, 146.
My, Carmody at his deposition repea}:edly referred to the resins and polymers
used to perform windshield repairs and asserted that he "eonsider[s] polymer[s] to
be inferior to glass and incapable of restoring the windshield to its original
condition." (Carmody Dep. at 175—76). Mr. Carmody, however, has little experience

with them and admits not being an expért in polymers or resins. (Id. at 75).

13



Indeed, he could not even say whether repair technology or the resins used to repair

windshields had improved since 1998 — eight years before his deposition. (Id. at

203).

Furthermore, _Mr. Carmody's opinion that his examination of Plaintiff's
windshield revealed "defects capable of initiating failure under future conditions”
and "capable of exposing people to safety hazards" has no basis. (See Carmody
 Report at 9 (findings nos. 2—3)).. While Mr. Carmody opined — without support —
that a repaired windshield will fail at some point, he admitted he cannot determine
when that will happen, or even whether it will be in five years, 50 years, or even

when Plaintiff's car is still in use:

Q Let's start with if. It's your testimony that it's a certainty that at some
point in time, those four factors will combine in a way that leads to a
failure?

Yes.

Can you testify with certainty that that will occur while the car is still
being used?

I don't know how long the car will be in use.

So the answer is 1o, you can't testify to that with a reasonable degree
of scientific certainty? '

A Correct. '

o DOp

(Carmody Dep. at 141). Simply put, Mr. Carmody's "conclusion” that Plaintiff's
windshield will fail "eventually" (id. at 139) is meaningless and therefore unreliable;
everything fails "éventually.“ As one court observed in excluding an expert witness,
"[t]he general information given by [the expert]. . . did not present any theory or
methodology that could be tested or otherwise scrutinized for reliability . . . . [The
expert's] theory has too many unanswered questions and, therefore, fails to support

any reliable conclusions." State v. Wooden (9th Dist.), 2008 Ohio 3629, at 924. The
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same holds true for Mr. Carmody.

Mzr. Carmody's opinions also féil to meet the Daubert reliability facﬁor‘ that
the known or potential rate of error for his conclusion be known. See Daubert, 509
U.S. at 594. The known or potential rate of error for Mr. Carmody's opinion cannot
be determined because Mr. Carmody simply proclaimed all repaire-d' windshields
everywhere and at all times "defective" — an undefined term in the engineering field
that Mr. Carmody interpreted as meaning that thé windshield "can and will lead to
failure under the right conditions" or capable of "exposling] people to hazards"
(Carmody Dep. at 135, 146). Mr. Carmody did not back up this theory with test
data or real Wdrld data or even a single example of a windshield repair that failed.
See Asbury v. Key Mobz']fty. Servs., Ltd. (2d Dist.), 2008 Ohio 3609, at 90
("[Expert's] testiinony did not comply with Evid. R. 702(C), because his theories
were not objectively verifiable and the tests, to the extent any tests were performed,
“did not reliably implement his theories aﬁd were not conducted in a way that would |
yield an accurate result."”).

Moreover, despite acknowledging the need for "as much information from as
many sources as possible" and .the need to rely‘ on "current" and "c_omplete"
information (Carmody Dep. at 34-35), Mr. Carmody‘admitted relying.solely on
materials that Plaintiffs counsel chose to give him, while ignoring an industry
standard abplicable to windshield repair — ANSI's ROLAGS standard — and much
testing data that contradicts his conclusions. (Id. at 100, 200; Appendix, Exhibit

27). Additionally, despite admitting the need to stay "eurrent," Mr, Carmody relied
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on outdated information — a 1993 NGA study that lohg ago was supplanted by the

NGA's own windshield repair guidelines:
Q Is it generally your practice to rely on 12 year-old information?

A I rely on the information that's available, and this was the most
current that I could find.

Q Okay. Would you agree with me that repair technology has
evolved _dramatically in the last few years?

MR. PALOMBO: = Objection.

A T haven't evaluated it.
(Carmody Dep. at 211). Furthermore, the conclusions that Mr. Carmody purported
to draw from the 1993 NGA study are contradicted by the fact that the study itself
did not conclude that windshield repair was unsafe or should not be done. Indeed,
the 1993 study concluded that "guidelines" for windshield repairs would be
"appropriate and recommended." (Exhibit E at 2). In addition, only three lmonths
after the study,' the NGA issued its own windshield repair guidelines.  Mr.
Carmody's reliance on the 1993 study and failure to ponsider more recent and
directly relevant materials underscores the unreliability of his opinions.®

Had Mr. Carmody sought current and complete information during his
investigation, he would have known that ANSI, a nationally recognized standards
organization that he referenced in other respects, had already published a proposed
ROLAGS windshield repair standard for public comment. These standards were
formally adopted in 2007, under sponsorship of the NGA. ANSI/NGA R1.1-2007,

“Reiaair of Laminated Automotive Glass Standard" (Appendix, Exhibit 27). The

existence of these nationally recognized windshield repair standards cannot be
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reconciled with Mr. Carmody's opinion that all windshield repairs are somehow

defective.

Other indicia also exist that Mr. Carmody's opinion has a high probability of
error, including the fact that Mr. Carmody is unaware of any government agency

state or federal that agrees with him!:

Q [Alre you aware of any Government agency that has issued an
‘ opinion agreeing with —
A No.

(Carmody Dep. at 231).

vk

Q. Okay. Would you agree with me that as of today, repairing
windshields is an accepted practice in the United States? -

A ‘Making it acceptable doesn't make it safe.
. ok

Q Okay. Are you aware of any state that prohibits the practice of
repairing windshields? '

A I believe that there are some states who have imposed
guidelines and restrictions, but, again, that -- I did not fully
investigate that.

Q What states do you believe have such guidelines or restrictions?

A I cannot recall the name of the state. It might have been
Minnesota.

. L

Q Are you aware of any State Department of Insurance that
prohibits insurance companies from paying for - repairs to
windshields?

A No. I did not investigate that.

(Id. at 237-38).

With respect to a report from the United States Testing Company (id,
Exhibit @), an entity Mr. Carmody acknowledged 1s officially recognized by the

United States Department of Labor (Carmody Dep. at 240), which states repairs can

8 Tncluded in the information Mr. Carmody failed to consider is a letter from the NGA dated
August 28, 2008, recognizing and endorsing ROLAGS as the industry standard for
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actually strengthen a window, he dismissed it as "without technical merit" and
Vasserted that it should be- “disco'linte.d," based upon his o;?vn experience, knowledge,
and training (which, as discussed above, is sorely lacking in the field of windshields
and windshield repair). (See Carmody Report at 7; Carmody Dep. at 244).

As noted above, Mr. Carmody was not aware of a single incident in Which a

repaired windshield failed_bdecause of a repair, let alone caused injury:

Q Now, you are aware, are you not, that windshield repairs have-
‘been being done in the United States for at least 20 years?

A Yes.

Q Okay. Based on your experience in the field of ceramics, do you

© find it significant that you're not aware of any such event, given
that span of time? '

MR. PALOMBO: Objection.
A No, Idon't find it significant. I've only been involved in this type.
of investigation for a short period of time, and I had not been
looking at the issue.
(Carmody Dep. at 193-94). While he is "sure" that such a failure has occurred, he
did not research the validity of his assumption. (/d. at 2697 0).

General acceptance of an expert's methodology "can be an important factor in
ruling particular evidence admissible, and a known technique which has been able
“to attract only minimal support within the community may properly be viewed with
skepticism." Daubert, 509 U.S. at 594. Mr. Carmody's opinion does not satisfy the
final Daubert element — whether the methodology or conclusion has gained general
acceptance — because Mr. Carmody's approach lacks any niethodology and his

conclusions were not rendered by following any formalized or approved

methodology. Cf Gilmore v. Vill Green Mgmt. Co. (8th Dist. 2008), 178 Ohio

windshield repair. {Syfko Report at Ex. 10) (attached as Exhibit 12 to Appendix).
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App.3d 294, 300 (Expert could testify because his conclusions were based on
ndeductive reasoning cited” in an approved investigation manual). In facf, there
does not appear to be any support for Mr. Carmody's opinions.

Mr. Carmody did not point to any standard, engineering or otherwise, that
would permit him to reach wide-ranging conclusions about the structural integrity.
of all repaired windshields based on simply looking at a few. Similarly, he did not
identify that he followed any approved methodology in reaching his opinions. While
he referenced a "fault tree analysis," he admitted not following such an analysis.
(Carmody Dep. at 123). Mr. Carmody's opinion, which is at best "based on nebulous
methodologyl,] is unhelpful to the trier of fact, . .. [and] has no place in [a] courtl]
of law." Valentine v. Conrad (2006), 110 Ohio St.3d 42, 45. See also Turker v. Ford
Motor Co. (8th Dist.), 2007 Ohio 985, at 25 (excluding expert opinion that was not
"based on a reliable scientific foundation," lacked "evidence showing a reliable
connection between this data and the opinion proffered," and was not shown to be
"generally accepted by the scientific community™).

C. Mr. Carmody's Opinions Regarding What State Farm "Kne&" About

Windshield Repair And That State Farm "Misled" Its Insureds Are
Impermissible Legal Conclusions. :

The bulk of Mr. Carmody's report is devoted to assertions as to. what State
Farm allegedly "knew" and that State Farm "misled" its insureds. Mr. Carmody's
opinions on these issues are impermissible legal conclusions. See, e.g., Wesley v.
Northeast State Reg'l Sewer Dist. (Feb. 22, 1996), 8th Dist. No. 69008, 1996 Ohio
App. LEXIS 627, :.at_:' *‘13.7___(gxp-erp'§é é_ffi,da_viﬁ.-"fepleté' Wlth COnclﬁsp_ry_is-tatements

regarding [plaintiff's] knowledge" excluded); Warreﬂ: V. ijbey Glass, Inc. (6th
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Dist.), 2009 Ohio 6686, at 423 (expert "may not testify, as an ultimate issue, to &

defendant's knowledge or awareness . .. M.

Such opinions also are entirely outside any area of expertise Mr. Carmody

claims to have and manifest his patent lack of objectivity. Indeed, at his deposition,

' Mr. Carmody admitted that his areas of expertise are limited only to glass:

Q And you felt that your opinions should be limited to glass issues
because that's the thing that you're an expert in, correct?
A Correct.

(Carmody Dep. at 73).

In addition, Mr. Carmody’s opinions that State Farm "knew" of prbblems and
"misled" its insureds assume that there were, in fact, problems. As demonstrated
above, there is no basis for this opinion. Mr. Carmody's conclusions regarding State
Farm's knowledge are premised on two items —a 1998 State Farm long crack report
and deposition testimony acknowledging that flying glass is a safety concern.
(Carmody Report at 4-7). As Mr. Carmody acknowledged, however, Mr. Cullen's

windshield was not a long crack repair (crack longer than six inches). (Carmody

| Dep. at 201). The windshield had only a very small chip of one-tenth of an inch.

Long cracks, suéh as were addressed in the 1998 report, do not meet State Farm's
repair criteria.? The 1998 report raised possible concerns about the appearance and
durability of long crack repairs. (See Appendix, Exhibit 38.) As the 1998 report

demonstrates, State Farm's primary concern was policyholder satisfaction,1?

s See Affidavit of Robert Bischoff at § 32 (Appendi)i, Exhibit 1).

.10 See- Campfield v. State Farm Mut. Auto. Ins. Co. (IOth Cir. 2008), 532 F.3d 1111, 1121~

25 (affirming summary judgment for State Farm on tortious interference and consumer
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contradicting Plaintiffs assertion that State Farm was "aggressively pushing”
policyholdérs to choose windshield repair.l? Finally, although Plaintiff's counsel has
stressed that State Farm witnesées (in response to narrow questions from Plainﬁff‘s
counsel) have testiﬁed'that flying glass is a safety concern, thése witnesses have
never 'testiﬁedr that windshield repairs will lead to flying glass. Thus, Mr.
Carmody‘s conclusions are simply not supported by such testimony or by the long
crack study.

Likewise, Mr. Carmody's conclusory characterizations of selected portions of
the training materials for Lynx telephone operators as misleading or improper are
not admissible expert opinions. Nothing in Mr. Carmody’s background makes him
competent to render this opinion, as an expert br otherwise, about whether
policyholders were "misled."” (See Carmody Dep. at 93). Moreover, these matters
and the materials upon which Mr. Carmody bases these opinions are well within
the 'knowledge of a layman, and Mr. Carmody's opinions on them do not qualify

under Evid. R. 702(A).

Accordingly, Mr. Carmody's report and testimony are not admissible and

should be excluded.
IV. MR. DERIAN'S REPORT AND TESTIMONY SHOULD BE EXCLUDED

Mr. Derian is a mechanical engineer with expertise in accident

protection claims, dismissing antitrust claims). In Campfield, State Farm was sued by a
glass repairer who objected to State Farm's policy of not recommending long crack repairs.
The Tenth Circuit's opinion in Campfield describes State Farm's practices regarding

windshield repair and replacement and specifically notes State Farm's concerns regarding
the durability and appearance of repairs to long cracks in excess of six inches. Id at 1121-

22,
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reconstruction, tire engineering, and the design of electric, hydraulic, and
ﬁnelimatic power systems. While he averred in this affidavit that he is a ceramic
engineer, during his deposition he admitted that he is not a ceramic engineer.
(Derian Dep. at 9).12 Also, while he states that he has "quite a lot of experience with
glass,” such as its "brittle nature” (id at 10, 40), he does not have any special
_expertise with glass or ceramics (id at 10), and his experience is limited to
overseeing the purchase and installation .of windshields for a motor vehicle
manufacturer for a three-year period over 20 years ago. (Jd. at 34—35). Mr. Derian
has never testified about glass, ceramics, windshields, or windshield repair. (Id. at
39) and has no experience in windshield repair. (/d, at 212). Additionally, he has
~never received any professional training on any facet of windshield repair. (Zd. at
37). Indeed, Mr. Derian 1s not even aware of any developments in the last 10 years
concerning windshield repair. (Id. at 164).

As shown below, Mr. Derian's report and testimony do not meet the Ohio
«tandards for admissibility of expert evidence and should be excluded.

A. Mr. Derian's Testimony and Report Are Inadmissible Because They
Rely Upon Mr. Carmody's Report and Testimony.

Mr. Derian's report and testimony are inadmissible first and foremost
because Mr. Derian premises his opinions on Mr. Carmody's unreliable and
inadmissible conclusion that repaired windshields are unsafe. Mr. Derian testified

at his deposition that his opinions "have to do with the automotive safety aspect of a

11 See Plaintiff's Supplement to Motion for Class Certification at 35.
12 My. Derian's affidavit was also not signed before a notary, despite the notary's averment
to the contrary. (Derian Dep. at 29).
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repaired windshield versus a replaced windshield," specifically, the "potential safety
hazards" of a re*péired windshield. (Derian Dep. at 74, 87). His proffered opinion
that "[a] repaired windshield does not possess the mechanical properties of a
replacement windshield" (Derian Report at 9-3 (finding no. 1)) is directly premised
upon Mr. Carmody's conclusions. Mr. Derian's additional purported opinions are
speculation as to potential safety hazards and have no validity because the
underlying premise as supplied by Mr. .Carmody ig invalid and inadmissilﬁle. 13 Ttas
clear that Mr. Derian himself has no basis for an opinion that there is or may be a
reduced level of safety in a fepaired windshield. Mr. Derian simply accepted as true
Mr. Carmody's (incorrect) conclusions regarding the "weak[ness]" of repaired glass,
and then offered his opinion on how weak glass would/could impact a car's safety:

Q. What did your investigation of this matter entail?

A, Mr. Carmody's opinions that a repaired glass was weaker than

non-repaired glass was one basis. And then I applied that to the

areas of automotive safety that rely on the strength of a
windshield. '

(Derian Dep. at 81; see also id. at 70 (stating that he "rellied]" on documents,
including Mr. Carmody's report); 7d. at 7879 ("Craig was doing a lot of the research

and a lot of the glass-oriented work, And after that was more or less determined,

18 Spe, e.g., Derian Report at 3 (finding no. 6: "[vlehicles with repaired windshields may fail
to meet Federal Motor Vehicle Standards [applicable to motor vehicle manufacturers]”)
(emphasis added); id at 1 ("[a] repaired windshield is compromised in several ways that
may impact the ability of a vehicle to meet these standards"™ (emphasis added); 7d. at 2
~ ("[t]he ability of a vebicle with a repaired windshield to meet FMVSS 205 is unknown and
such a vehicle maybe in violation of that standard") (emphasis added). Mr. Derian's other
"findings," nos. 2-5, on page 3 of his report, are platitudes regarding the safety role of a
motor vehicle windshield and safety standards in general, which have no direct impact or
relevance to this matter. -

23



o
Rl e

then I applied that work to automobile safety.™).1¢ In other words, Mr. Derian based
his report and testimony on Mr. Carmody's report, which as shown above is
unreliable and inadmissible.

Under Rule 703, Mr. Derian's report and testimony do ﬁot have a proper
basis. Rule 703 provides that "[t]he facts or data in the particular case upon which
an expert bases an opinion or inference may be those perceived by the expert or
admitted in ev.ic-l('ence at the hearing." Evid. R. .703. 'fEXpert opinions may not be
based upon other opinions and may not be based upon hearsay evidence which has
not been admitted." Azzano v. O'Malley-Clements (8th Dist. 1998), 126 Ohio App.3d
368, 373 (internal quotation and éitation omitted); see also Scwarze v. Divers
Supply (5th Dist.), 2002 Ohio 3945, at 439 (citing Azzano); Prakash v. Copley

Township (9th Dist.), 2003 Ohio 642, at 134 ("An expert may not rely on statements

" of others as a basis for his expert testimony when the statements have not been

admitted into evidence.").

As shown abové, the opinions offered by Mr. Carmody do not satisfy the

reliability requirements of Daubert or Rule 702. Mr. Derian's opinions, which rely

4 Later in his deposition, Mr. Derian clarified that he did not rely on Mr. Derian for all of
his opinions. (Derian Dep. at 173-74) ("Well, I didn't really rely on Mr. Carmody's opinions
for my opinions. . . .. He's the glass guy and I'm the car guy, but I have a lot of glass
experience myself, as we talked about. So T think I explained I was comfortable with his
opinions because I was familiar with the technology that he was talking about."). As shown
below (see Point IV.B infra), to the extent Mr. Derian relies upon his own "experience” and
subjective belief as to the efficacy of repaired windshields, his proffered opinions are
inadmissible speculation.

AN
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on Mr, Carmody's,1® are therefore also unreliable and inadmissible. If this Court
excludes the testimony of Mr. Carmody and his expert report, under Rule 708, then
Mr. Derian's testimony and expert report must be excluded as well.

B. Mr. Derian's Opinion That A Repaired Windshield Is "Defective” Is
Inadmissible Under Daubert.

Relying upon Mr. Carmody's conclusions, Mr. Derian failed to consider (and

~ was not even aware of) any testing or studies that support or refute his conclusions!

Q. Are. you aware of any tests that have been performed on
repaired windshields or repaired olass?
% % %
A. There is a long crack repair performed by State Farm. And in

that report, I believe there was some reference to the ANSI
penetration standard in another portion of that standard. But
the ANSI standard has other areas besides those two.

Q. Okay.
A. That's the only information that I have.

(Derian Dep. at 132-33).
Q. Am I correct . . . that you made no effort and did not research to
find out if any testing had actually been done on repaired
windshields by people other than you and Mr. Carmody to see if

they met the [safety] standards that you were referring to?
A. I haven't found any such data.

(Id. at 133; -see also id, at 134 ("I have not found any independent research on the

performance of repaired windshields."); 7d. at 177-78 ("I was not able to find

documents to describe the strength and performance of repaired windshields.").
Yet, there were readily available to Mr. Derian a number of reports prepared

by independent testing companies following tests on repaired windshields which

16 F g Derian Dep. at 78-79 ("Craig was doing a lot of the research and a lot of the glass-
oriented work. And after that was more or less determined, then I applied that work to
automobile safety.").

25



conclude that there are no safety concerns about repaired windshields. Thus, Mr.
Derian's report does not mention the 1993 testing performed by Twin City Testing
Corp., which concluded that there were no safety concerns with windshield repaiyr in
relation to moisture intrusion, or the 1998 report of the Insurance Institute for
Highway Safety, which lfound that there is no increased risk of spalling from
windshield repair. Thét Mr. Derian ignored or failed to locate theée and other
reports underscores the unreliability of his opinions. |

Instead of considéring all of the available literature regarding the safety of
windshield repair; it is clear from Mr. Derian's testimony that his conclusions are
based solely .only on his purported "experience” and "knowledge":

Q And that opinion that [safety] would be reduced, that its
performance would be reduced, is not based on the actual tests
~ that you and Mr. Carmody have done or that you have seen?
A It's based on a knowledge of the important nature of a
windshield to the performance [of the automobile].

(Id. at 140-41).

Q. And when you say that the performance [of repaired glass]
would not be consistent [with an undamaged windshield], is that
based on any actual test results that you're aware of?

A, As I explained, I have a lot of experience in the chemistry and
the trouble it takes to properly bond glass. . . .

(Id. at 130).

A. [T]he presence of a crack in a windshield severely weakens that
glass. And I know that from personal experience. That would
tell me that whatever happens — whether or not it passes

[safety standards] — the presence of a cracked or repaired
windshield would create a less safe condition than a replaced
windshield. ' -

(Id. at 137). And despite his failure to consider established reports proving there
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are no safety problems with properly performed windshield repair, Mr. Derian

asserted conclusorily that other (unidentified) mechanical engineers would agree

with his conclusions:

Q. Okay. And would a mechanical engineer having your
background . . . reach the same conclusions?

A. Yes.

Q. In all cases?

A, I believe so, yes.

Q. But you're not aware of anyone who has actually done that and

reached the same conclusions . .. ? _
A. [Other than Mr. Carmody] That is correct.

(Id. at 177).

Mr. Derian believed that he did not need to test or otherwise corroborate his

theories by performing a comprehensive literature review because, in his own mind,

his experience was enough

Q. And you didn't feel you needed to . . . corroborate your opinions
in this case; is that correct?
A. 1 didn't. Because like I said, my own experience . . ..
(Id. at 134).

Mr. Derian continued to cling to his own opinions despite the fact that he was
unable to identify a single instance where a repair led to a windshield failure.

Q. Are you aware of any instance in which the reduced strength
that you opined a repair leads to has led fo either a failure of a

windshield? * * *

A, No.

Q. Are you aware of any situation in which, again, the reduction in
safety that you've opined occurs has led to an injury that
wouldn't otherwise have occurred?

A.  Idon't know. I have not found such a case.
N : s ,
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~ evidence that is connected to existing data only by the ipse dixit of the expert. . ..

Q Do you think if [a windshield repair had caused injuryl
happenedl[,] it would have been in the research you did; it would
have popped up? '

MR. BASHEIN: Objection. :

A I thought so when I was doing the research.

Q Okay. Is the absence of that kind of information in the course of
your research something you consider to be significant?

MR. BASHEIN: Objection.

A No.

(Id. at 185-86).

Mr. Derian's belief in his own so-called knowledge and experience does not
satisfy Rule 702. The word "knowledge" connotes "more than subjective belief or
unsupported speculation.” Daubert, 509 U.S. at 590. - And "nothing in either
Daubert or the . . . Rules of Evidence requires a [triall court to admit opinion

Gen. Elec. Co., 522 U.S. at 146.

It hardly need be said that Mr. Derian's reliance upon Mr. Carmody and his
own subjective beliefs that repaired windshields are not safe does not constitute a
generally accepted methodology for purposes of the Rule 702 analysis. General

acceptance "can be an important factor in ruling particular evidence admissible, and

" a known technique which has been able to attract only minimal support within the

community may properly be viewed with skepticism." Daubert, 509 U.S. at 594.

Mr. Derian, however, followed no accepted methodology, or any methodology

t

whatsoever.,
Mer. Derian himself defines "scientific investigation" as follows:

| [Olpinions . . . based on sciei:itiﬁc fact, which means we have -- I don't
know. There's a list of this stuff in the Tederal Rules of Evidence . . .,
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hypothesis testing, that.sort of thing, ruling out alternate causes,

another expert with the same facts would have the same opinions we

would, things like that, repeatability. '
(Derian Dep. at 23-24). As shown above, in every respect, Mr. Derian fails his own
definition of a scientific investigation. While Mr. Carmody repeatedly asserted that
"t is well known" or his opinions a.re "generally accepted," Mr. Derian fails to
Videntify a single source in support of .these nwell-known" or "generally accepted”
principles (cher than Mr. Carmody). (Id at 79). Moreover, Mr. Derian was not
even aware of the nationaliy recognized standards for Windshielél repair adopted by
ANSI:

Q. Are you aware of any organizations that either set standards or
. criteria for windshield repair?
A.  1suspect that there is.

(Id at 182).

In short, Mr. Derian's "methodology" amounted to reviewing Mr. Carmody's
report and preparing opinions'based on that report and upon his own subjective
beliefs regarding the efficacy of windshield repair, while at the same time either
purposefully ignoring or failing to locate the available data indicating that
lwindshield repair is safe. The lack of an accepted methodology means that Mr.
Derian's testimony and report, like Mr. Carmody's, lack reliability ie.lnd should be
" excluded. See Finley v. First Realty Prop. Mgmt. (9th Dist.), 2009 Ohio 6797, at
q19. Indeed, it is axiomatic that such "mere theoretical speculations lacking a
basis in the record" are not admissible. Bailey PVS Oxide, L.L.C. v. P]as-Tan]f

Indus. (N.D.Ohio. 2004), 330 F.Supp.2d 930, 931 (parallel citation omitted). Mr.
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Derian's opinion, which is at best "based on nebulous methodologyl,] is unhelpful to

the trier of fact, . . . [and]l has no place in [al courtll of law." Valentine v. Conrad

(2006), 110 Ohio St.3d 42, 45.

C. Mr. Derian's Opinion That Repaired Windshields May Fail To Meet
Safety Standards Is Irrelevant. '

Expert tgstimony, like any other form of evidence, must be relevant to be
admissible. Miller, 80 Ohio St.3d at 611. Relevant evidence 1s that which has the
"tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without
the evidence." Evid. R. 401,

Mr. Derian testified at his deposition that "a repaired windshield, . . . may
cause that vehicle to fail motor vehicle safety standards, it may not." (Derian Dep.
at 139) (emphasis added). Likewise, Mr. Derian opined in his report that "[v]ehicles
with repaired windshields may fail to meet Federal Motor Veﬁicle Standards
[applicable to motor vehicle manufacturers].” (Derian Report at 3, finding no. 6
(emphasis added)). That something may or may not happen is an irrelevant
tautology — anything may or may not fail.‘ Moreover, that sox-nethhing may or may
not fail is not a concept "beyond the knowledge or experience" of lay persons. Ewvid.
R. 702(A).

By its nature, testimony that a windshieid "may" or "may not" fail does not
make anything "more or less" probable — the threshold for relevance under Evid. R.
461. Similarly, that something may or may not be true is a concept well Within the

grasp of laypersons — it is not proper expert testimony under Evid. R. 702(A).
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Either way, Mr. Derian's opinions on what may or may not be are inadmissible. See
Van Beusecum v. Continental Builders (Dec. 27, 2004), 5th Dist. No. 04-CAE-01-

008, 2004 WL 3090232, at *24 ("[Clourts deal with probabilities, not possibilities");

'Magwa] Far_ms, Ine. W Land O'Lakes, Inc. (N.D.Ohio Mar. 8, 2007), No.

1: O3CV2054 2007 WL 4727225, at *3 ("[The expert's] opinion clearly fails to satisfy
the requlrement that hg speak to probabilities and not possibilities"); ef. Stinson v.
England (1994), 69 Ohio St.3d 451, 456 (expert opinién regarding a causative event,
including alternative causes, must be expressed in terms of probability).

CONCLUSION

For all the foregoing reasons, State Farm requests that Mr. Carmody's and

Mr. Derian's reports and testimony be excluded.
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Respectfully submi

Michael K. Farrétt (0040941)
BAKER & HOSTETLER LLP
3200 National City Center
1900 East Ninth Street
Cleveland, Ohio 44114-3485
216.621.0200
mfarrell@bakerlaw.com

" Mark A. Johnson (0030768)
Joseph E. Bzzie (0075446)
BAKER & HOSTETLER LLP
65 East State Street, Suite 2100
Columbus, Chio 43215
614.228.1541 tele

614.462.2616 fax
injohnson@bakerlaw.com
jezzie@bakerlaw.com

Robert Shultz (pro hac vice)
HEYL, ROYSTER, VOELKER &
ALLEN

Suite 100, Mark Twain Plaza III
105 West Vandalia Street

P.O. Box 467

Edwardsville, Illinois 62025
618.656.4646 tele
rshultz@heylroyster.com

" Attorneys for Defendant State Farm
Mutual Automobile Insurance Company
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W. Craig Bashein Paul W. Flowers

Bashein and Bashein Co., L.P.A. Paul W. Flowers Co., L.P.A.
Terminal Tower, 35th Floor Terminal Tower, 35th Floor
50 Public Square 50 Public Square
Cleveland, Ohio 44113-2216 Cleveland, Ohio 44113

Shawn M. Mallamad

Shawn M. Mallamad Co., L.P.A.
2963 Corydon Road

Cleveland Heights, Ohio 44118

T

An A:ci:orney for Defendant
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State of California ) :
} SS AFFIDAVIT
County of San Bernadino )

Martin C. Carmody, being first duly sworm according to law, deposcs and says:
1, Exhibit "1 appended hereto is a true and exact copy of a report prepared dated November
3,2006. The findings and opinions expressed therein are based upon my investi gation of this matter

and my knowledge, training, and experience as a ceramic enginecr. The opinions have all been

expressed within a reasonable degree of professional certainty.

2. . Bxhibit "2" appended hereto is a true and exact copy of my Curriculum Vitae.

Further affiant sayeth naught.

\ﬁ%u//; ,Y/ |

Martin C Carmcrd
Jg -

SWORN TO BEFOREME and subscribed to in my presence this/Xa day of November, 2006.

7ammm;r ng' / /é( V/ A

NOTARY

Tammy J Hills
Motaty Public  Notary Seal
Gtate of Missouri
County of Phaips

__Expires Oclober 26, 2007
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CULLEN INVESTIGATION

ENGINEER'S REPORT November 2006

A. INTRODUGTION

Michael Cullen (Cullen} purchased a State Farm motor vehicle policy on October 18,
2002. The insurance policy stated that State Farm would be required, in the event of
damage to the vehicle, to either pay the insured for the actual cash value of the covered
vehicle, or, when the vehicle was not a total loss, the cost of repairs or replacements
needed to return the vehicle to its pre-loss condition.  In March, 2003, Cullen’s
windshield was struck by an object and damaged while driving on Interstate 480 in the
city of Maple Heights, Ohio. Cullen contacted his agent and his vehicle was
recommended as a candidate for windshield repair. '

The purpose of this investigation is to determine if the subject repair restored Cullen's
windshield to its original condition, if the repaired windshield is defective in a manner
capable of initiating failure, and if the repaired windshield is defective in a manner that
can expose people to hazards. '

B. MATERIALS AVAILABLE FOR REVIEW

1. Gullen Insurance Policy

2. NGA Report on Windshield Repair

3 United States Testing Report on Windshield Repair

4. Plaintiff's First Set of Interrogatories Profounded Upon Defendant

5. Plaintiffs Request for Production of Documents Profounded Upon Defendant
6. Deposition of Bob Bischoff

7 Glass Central Program Documents

8. Ultra-Bond Patents

9, Deposition of Brian Carol

10. Deposition of Joanne Guerra

11.Class Action Complaint

12. Letter from NWRA Technical Consultant Ed Tingley to John Neilans, Visteon

Glass
13, State Farm Windshield Repair Training Documents and Scripts from LYNX

5. ANS| Z26.1a-1980
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C. BACKGROUND INFORMATION

Until spring of 2006, State Farm had a longstanding policy of recommending to their
insured that damaged windshields be repaired and not replaced. The repair industry,
while touting the benefits of the repair process, acknowledges that the repair technique
does not restore the windshield to its original condition. State Farm also expressed
concerns regarding the windshield repair process. The National Glass Association, a
leading organization in the glass industry, issued a report that strongly criticized

windshield repair.

D. SITE CONDITIONS

The Cullen windshield was examined February 14th, 2006 in Cleveland, Ohio. A digital
optical microscope was used to examine the damaged area and the repair features.
The repair displayed many of the problems that are typically seen in repaired
windshields. The repair is optically almost opaque, and shows signs of multiple crack
tip extensions which form the basis for future fracture failure as the resin degrades and

the repair is subject to UV light, heat and mechanical stress, as well as chemical or
physical degradation under normal driving conditions. It also appears that the interlayer

was exposed to the outside via crack surface.

Figure 1: Cullen Impact Damage: Note penetration to PVB inter-layer
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Figure 2: wide View of Cullen Damaged Windshield:
Note the multiple forking crack tip extensions at the upper half-moon crack

above initial impact region.

E. ANALYSIS
E.1 Glass Windshield Design

An automotive glass windshield is @ composite structure comprised of two layers of
glass with a layer of clear plastic interiayer bonded to both sides. The purpose of
this layer is 10 retain both glass sheets in place despite their failure in the event of
breakage, such as in an auto accident. Among the important features of a well
manufactured windshield that meets OEM speciﬁcations is high strength, @ high
degree of optical clarity, and durability over the course of the vehicle’s use on the
road. Glassis increasingly used in greater percentages of overall vehicle surface
area and is considered a critical engineefing material to the yehicle engineers.

Customers alse expect the window to be aesthetically pleasing and add an attractive
look to their vehicle.

strength of glass is a function of many variables, however the factors that degrade
strength in any hrittle material have peen known to material engineers since as early
as 1016, when V.D. Frechette wrote! o
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% ~ Processes of degradation take place at exposed surfaces, and it is for this
‘ reason that the surfaces of homogeneous brittle materials are so vulnerable to
crack initiation. A discontinuity in the form of a notch, a groove, & micro-crack, or
simply an atomically weak site acts as a stress concentrator or “stress raiser,”
that is, it acts to concentrate applied stresses at its boundary and these

4

concentrated stresses can initiate faifure."

In the manufacturing of both flat glass and later in the process of manufacturing
laminated auto windshields, great care it taken to inspect the products muitiple times
to detect the presence of any gross defects in the form of cracks, checks, impact
marks, abrasions, or other discontinuities that will act as stress concentrators and

* eventually cause failure of the product under foreseeable tensile stress loads. ‘When
these defects are detected, the windshield is determined to be unreasonably flawed
and it is rejected. There is no acceptable standard for repairing gross and
permanent surface damage to a windshield applied by any of the major windshield

 manufacturing companies.
E.2 STATE FARM Knew of the Problems with Windshield Repair |

There are a wide variety of different techniques, tools, and materials used to repair
automotive windshields. STATE FARM undertook their own internal study and
invited major companies to demonstrate their techniques and discuss features and
capabilities. The purpose of the study was to investigate long crack repair.
However, during the course of the study, many concerms that apply equally to all

repairs became evident.

STATE FARM issued their own internal report on windshield repair on March 9,
’ 1098. STATE FARM writes.

l 1) ANSI tests of repaired windshields have demonstrated that penetration
and spalling performance is similiar to new laminated glass; however;
standardized testing protocols do not exist for long term durability,

' shrinkage, external contamination, and edge stresses.

2) Some glass repair companies (several that visited the lab) are SO
uncomfortable with the unknowns of long crack repairs that they won't do
edge crack repairs and some even limit the length of the crack that the
technicians can repairr. '

3) Repair processes, resins, basic technical knowledge, and final repair
quality was very inconsistent between the different glass repair
companies that we met with.

4) All of the inconsistencies recognized during the meetings created more
confusion over whether or not long crack repair provides a good long-
term sofution. :

5) One company out of the seven that visited the Lab made whatl
would consider a decent cosmetically pleasing repair. Keep in mind
that all the repairs done on fresh cracks with no contaminants to
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complicate the repair process. These are by far the best repairs we
can expect to see in the actual marketplace.

6) Most of the resins that are in use by the glass repair companies are cured
by UV light. This becomes an issue when and edge crack is repaired and
the molding can't be removed fo cure the resin at the edge of the crack.
Only one company had a good answer to this, they use a two part

 catalyzed resin that does not rely on a UV source to cure.

7) There have been numerous independent tests performed in a lab
environment, however this does not take into account real world
concerns for long term durability. (e.g. how will that repair look or
perform 1,2, or 4 years down the road?)

8) How well will an edge crack hold up if a windshield needs to be R&/'d for

a subsequent repair?

STATE FARM goes on to conclude:

We should carefully consider if repairing long cracks to automotive
windshields is a viable repair option.?

Based upon the materials reviewed, it is readily apparent that STATE FARM knew of
the numerous problems and the controversy over windshield repair, and yet
continued to attempt to convince their insured through LYNX (STATE FARM's third
party administrator, and a subsidiary of PPG Industries), fo pursue the repair option.

In January, 1994 STATE EARM received a report from the National Glass
Association (NGA) Windshield Repair Subcommitiee. The NGA is a well regarded
consortium of glass companies and Bob Bischoff, National Glass Manager for
STATE FARM, had previously attended their conferences. The report summary

states:

After conducting a number of tests at four separate facilities, the
subcommittee held a second meeting at NGA. Based on the test results
presented at this meeting, the technical subcommittee reached the following

conclusions:

A Test results demonstrate that samples of broken and repaired glass
were not as strong as undamaged laminated glass.

B. Test results demonstrate that samples of broken and repaired annealed
glass were not as strong as undamaged annealed g/ass.

C. Test results demonstrate that moisture which penetrates a defect ina
jaminated glass lite and reaches the interlayer can adversely affect the
glass/interlayer adhesion. This condition could result in excessive
fragments dislodging from the glass on the side opposite the impact. This
raises the concern that a motor vehicle’s driver and/or passengers
could be subjected to excessive “flying” pieces of glass should an
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impact occur on the exterior side of the windshield in the area of the
defect. ‘

D. The test results noted in item C above also raise the concern about the
adverse effects that repair materials may have on a windshield’s interlayer
when a defect extends through the glass to the interfayer. Included among
the effects to be considered are reductions in glass/interlayer adhesion and
in interlayer strength. The subcommittee did not perform any tests at this
time to evaluate this situation.

E. Test results demonstrate that samples of annealed glass coated with a
cured film of repair material were adversely affected by a 24 hour exposure
at room temperature to water and isopropnol. These results lead the
subcommittee to be concerned about the resistance of repair
materials to weather, cleaning solvents, and the windshield washing

fluids and the effect of long-term exposure.

Based on the tests performed, the subcommittee notes the following:

1. The test data does not demonstrate that a repaired windshield would
be equivalent in performance to one that was undamaged.

2 Fora windshield with a defect that extends to the interlayer, a potential .
risk due to glass spalling exisis to the vehicles occupants should the
area around the defect be impacted. Repair of the defect does not

eliminate the risk.
3. No tests were performed to study the visual acuity or the long-term

integrity of a repaired windshield. The decision to not investigate these two
areas was based on factors other than importance. The testing of these two

areas is recommended.
4. From the nature and extent of the tests conducted, the subcommittee

could not draw a direct correlation to the actual degree of safety performance
of a repaired windshield in a motor vehicle.’

STATE FARM knew of the serious concerns expressed in this report as early as
2004. In deposition Bob Bischoff, National Glass Manager for STATE FARM was

asked:

Q: Would you call excessive flying glass inside a vehicle a safety concern?
A: Definitely.*

Ed Tingley, a technical consultant to the National Windshield Replacement
Replacement Association, wrote in a memo to.the Technology Manager of Visteon

Glass Systems:

It has never been the intention of the NWRA to comply with ANSI £226.1
(Safety Code for Glazing Materials for Motor Vehicles Operating on Land
Highways), nor do we befieve that it applies to the repair industry.®
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As the defining quality document used to ensure safe and proper glazing selections
by automotive glass manufacturing companies (such as PPG Industries), ANSI
776.1-is mandated by the U.S. government to guarantee safety of motor vehicle
occupants. By dealing with a subsidiary of PPG (LYNX) STATE FARM should have
known that they were failing to provide their insured with the level of safety and

protection mandated by the federal government.

Ultra-Bond, a manufacturer and supplier of windshield repair equipment and
materials, has consistently advocated windshield repair. In 1993, they
commissioned the United States Testing Company to perform testing that has since
been cited by the National Windshield Repair Association as evidence that, in some
case, repaired windshields are actually stronger than the original windshield in per-

loss condition.

This test relied upon impact and penetration testing according to ANSI Z26.1. For
the test, samples of unbroken and repaired glass were subjected to point impacts
srom steel darts and balls. The specimens were also tested for flexural strength.

This test regime does not address many of the known problems with windshield
repair. It does not measure or report the degradation in optical properties of the
repaired glass. |t does not address any issues of delamination due to possible
elemental exposure of the windshield interlayer. It does not address issues of
contamination of the cracks prior to repair. it does not study or measure the
longevity of a repair under UV light exposure, physical abrasion, or chemical attack
on the road. It does not measure the effects of thermal heating on the glass from
the vehicle heating system, which is one of the most common failure modes in a

repaired windshield.

Analysis of test results shows anomalies and raises questions about the test
methodology. The repaired glass marked 6" failed more easily with the repaired
crack in compression than in tension. This is difficult to explain since compression
tends to retard crack growth and glass always fails in tension. The assertion that
glass could be made stronger by repair is not consistent with established material
science. The tests by United States Testing Company were performed on ideal
samples under controlled laboratory conditions, without any reflection of “real” field
conditions. STATE FARM expressed their belief that real field tests were not
available in their own internal study of windshield repair.

From a scientific viewpoint, the test cited as evidence of the “strength” of repaired
glass is too narrow and controlled to recreate the actual conditions a repaired

windshield is exposed to. It is without technical merit and should be discounted.
£.3 STATE FARM Misled Their Insured About Problems with the Repairs

STATE FARM issued instructions to their third party administrator, LYNX, to actively
promote the practice of windshield repair over replacement. Copies of the LYNX
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“_saders Guide" list the following objectives for customer service representatives
during their training:

Describe a repair.
Explain the difference between a repair and a replacement.

List the benefits of a repair.
Qualify windshield damage o determine if it is repairable under insurance
company guidelines.
« Describe key “selling techniques”.
" o Explain the importance of repair ratio to LYNX
o Understand repair guidelines®

These selling techniques included script language that steers insured policy holders
away from choosing replacement, even in cases where the insured had a zero
deductible and were therefore entitled to full replacement at no cost. These selling
techniques did not mention any of the known problems with windshield repair.

One important issue that LYNX failed to discuss with customers was the length of
time from the original damage to the time of repair. This is one of the most important
issues because the bond strength of the repair resin is severely reduced over time
from contamination and reactions that take place over time as the damaged area is
‘exposed to various chemical agents, such as salt, present on motor highways. This
fact was acknowledged by STATE FARM in their training documents, but never
disclosed disclosed to their policy holders.

If a repair is caught early within days of the damage occurring, it has the best
chance of being successfully repaired. The longer the damage goes unrepaired
the more chance it has of cracking further and becoming contaminated with dirt
and pollutants. Pollutants make it more difficult to repair successfully.”

In the deposition of Bob Bischoff, he is asked:

Q: And !ou’ve been aware of this since you've held your job?
A Yes.

Yet, in the deposition, Bischoff admits STATE FARM failed to inquire about the
length of time or inform the insured about concerns about repair when more than a

“few days” had elapsed.

Q: You don't tell your insureds about that in the script, do you?
A: No, we do not.’ '

STATE FARM also mentioned the environmental benefits of glass repair, claiming
that windshields cannot be recycled. Dlubak Glass had recycled windshields,
including windshields from PPG Industries, since as early as 1994.

N 17 -
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STATE FARM knew that windshield repair was not sufficient to restore the strength,
aesthetic properties or optical clarity of a damaged windshield. They knew that there
were concems about longevity of the repair. They knew that repaired windshieids
did not meet federal standards. They knew that there were safety concerns for
laceration injuries due 1o delamination if the inner layer was penetrated by water.
They knew that the technique of repair would always leave a visible “blemish.” None
of these concerns were disclosed to STATE FARM policy holders in the scripted

materials | reviewed. -

G. FINDINGS

Within the bounds of reasonable scientific certainty, and subject to change if additional
information becomes available, it is my professional opinion that:

1. Examination of the Cuilen windshield revealed that it was not restored to its original

condition.
2. Examination of the Cullen windshield revealed defects capable of initiating failure

under future conditions. 7
3. Examination of the Cullen windshield revealed defects capable of exposing people

to safety hazards.

4. Repaired windshields fail to meet the government mandated safety standard ANS!
726.1 Safety Code for Glazing Materials for Motor Vehicles Operating on Land
Highways. :

5. By misleading consumers towards the repair option and away from the replacement
option, STATE FARM deprived consumers of the protection afforded by the
government mandated Safety Code.

6 The senior management of STATE FARM knew of the problems with windshield
repair, and failed to inform their insured of the known hazards.

7. The windshield repair industry has acknowledged that windshield repair is not
capable of restoring the windshield to original condition. After repair there is still an
open and obvious defect in the windshield.

8. STATE FARM instructed their third party administrator, LYNX, to use a training and
customer support system that emphasized selling techniques in order to increase
the percentage of windshield repairs. This system instructed the customer service

representative to discuss the benefits of repairs while failing to inform the customer
of the known problems and hazards.

9. As a result of their actions, STATE FARM misled their insured, and deprived them
of the right to restore the damaged glass to original, pre-loss condition. This
exposed the insured to a hazard due to reductions in strength, potential for
laceration, and loss of optical clarity. This deprived them of the full features and

protection of an original windshield.
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Q Okay.

A It's something I've been aware of since
college days.

Q Would scientific investigation involve
repeating things that people had told you?

A if those things were established scientific
fact independently verified.

Q And what is a scientific fact as opposed to
another kind of fact?

A A scientific fact would be a fact that was
based on principles of science,

Q Okay. Now, when you go about conducting a
sclentific analysis — excuse me - a scientific
investigation or this fault tree analysis you
referred o earlier, how do you select or decide
upon the group of materials you'll look at or the
set of information you'll look at?

A You look at the data that's available, and
you attempt to find all data that you believe
would help you come to a conclusion.

Q Okay. Is objectivity a goal in a scientific
investigation? _

‘A The goal in a scientific investigation is to
from it find the true answer.

Q Okay. And that would also be the same goal
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investigation, whose responsibility should it be
to decide if they have enough information?

A Could you repeat that question?

Q HPirephrase it. »

As an engineer doing the scientific
investigation, you would want the most complete
information, as we already talked about, that you
could get your hands on, camrect?

A Corract. '

Q And as the engineer, you're the one who has
fo make_that determination, correct?

A Yes. '

Q Okay. Now, is there any difference between
the term technical investigation and scientific
investigation?

A Not in my mind.

Q Okay. With regard to your personal
consulting work through Robson, how much of it
was litigation as opposed to consulting for the
insurance industry?

A | would say that the breakdown — [ needto
clarify that | also did engineering work through
Robson Forensic. They have a division, Fournier
Robson & Associates, which does pure engineering
cansulting. About 20 percent of my work was for

35 |

in fault tree analysis, correct?

A Well, the goal in fault tree analysis is to
identify factors that could cause a failure.

Q Okay. But to do so, as you say, in a true
factual method, not with a predetermined outcome;
am ! correct?

A Correct.

Q And given that goal of objectivity, you would
want, in doing & scientific investigation, as

ruch information from as many sources as
possible; am | correct?

A Yes. :

Q Okay. And if there were debate or
disagreement about a subject or topic, you would
want to lock at both sides of that information,
correct?

A Yes, as long as the information was
scientific,

Q Ckay. And as a general matter, you would
focus on the current state of the science or the
current information rather than older

information, correct?

A  Where available, yes. '

Q Okay. When someone of your knowledge or
qualifications sets outto do a scientific
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Fournier Robson, about 20 percent was insurance,
and the remainder would have been litigation.
Q So it would be 20/20/607
A And those are rough estimates.
Q 1understand. But that would be of the 50 or
so engagements you had through Robson?
A Yes.
Q20 percent of those would be neither
litigation nor insurance?
A Correct.
Q They would be straight insurance -- excuse
me — engineering?
A Correct.
O Of the times that you were retained in
litigation, how many times did you actually give
testimony in the form of either an affidavit, a
deposition or actual live trial testimony?
MR. PALOMBO: Objection;

form. ‘
A Yeah. You're talking about reports?
Q I'm talking about swomn testimony.

MR. PALOMBO: Weil, you

said, "affidavits.” Are you

talking about reports?
Q Affidavits is sworn testimony.

36
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Cullen vs. State Farm,

75
maotor vehicle standards that Mr. Derian later & 1| A Glass falls under the heading of ceramice, but
opined about in his report; is that correct? 2 | the ASTM definition of glass is it's an inorganic
A 1felt that my opinions should stop at the 3 | solid - it's an Inorganic material that has
giass-related issues and how they affected the 4 | cooled o a solid state without crystallizing.
structural integrity of the windshield itself but 5| Q Whatis the ASTM?
not how this relates to the overall vehicle. 6| A American Soclety for Testing and Materials.
Q And you felt that your opinions should be 71Q Soami corect that ASTM does not consider
limited to glass issues because thaf's the thing 8 | glass a ceramic or that it does?
that you're an expert in, correct? 91 A I'mnotsure of the answer to that question.

A Coirect. 10| 1 would consider glass to be a subset of the
Q Okay. And you are not in this case 11| ceramic material groups.
purporting to be an expert on anything other than 12/ Q Would the ceramic material groups include
glass engineering; am [ correct? 13| resins?
MR. PALOMBO: Objection. 14| A No.
A | don' know what that means. I'man experf 15 Q What material group would resins fall into?
at glass and many factors that glass affects in 16| A Resins would be polymers, although there's a
terms of product liability. ' 17| distinct commonality betwéen polymers and glass
Q Okay. 18| in that they're both amorphous solids.
----- 19/ Q Do you consider yourself @ polymer enginser?
{Defendant's Exhibit Carmody C 20! A I'm not a polymer engineer, but | have alot
marked for identification.) 21, of familiarity with polymers as they relate to
————— 22| bonding with glass systems.
Q Mr. Carmody, Cheryl has handed you what we've 23! @ Do you consider yourself an expert in
marked as Exhibit C, which is a copy of an 24| polymers and resins? '
affidavit that you've submitted in this case? 25/ A No.
74 76
A Yes. 1| Q Do you have any specialized training,
Q ‘That affidavit states that the findings and 2 | education or experience in fields other than
opinions expressed in the report that was 3 | ceramic engineer?
attached to-the affidavit are based upon your 4| A As aresult of over 15 years working in heavy
investigation of this matter and your knowledge, 5 | industry, | have a bewildering amount of
training and experience as a ceramic engineer. 6 | experience In mechanical systems, conveyors,
Is that still true? 7 | combustion equipment, inspection systems, control
A Yes. 8 | systems, that — part of designing and building a
Q@ Okay. Can you define for me ceramic? What 9 | turnkey factory is understanding every element in
is a ceramic? 10| a manufacturing facility from the ground up. So
A A ceramic is an inorganic solid which is 11| 1 have a lot of broad experience in
composed of one or more oxides which has been 12| manufacturing. )
fused at a temperature to produce a body. And a 13| Q@ Okay. Would you consider yourself to be an
ceramic could also be an unfired product that has 14| expert in those fields you've just described?
not yet been subjected to the thermal treatment 15/ A | don't work as an expert in those flelds.
that will later densify it. _ 16| F've never been cafled. | would have to consider
Q Could you repeat the last sentence that you 17| the answer to that question i someone is to call
just said? I'm not sure | caught it. 18| me. But ! choose not to work in litigation in
A A ceramic is an inorganic material which Is 19| those areas.
comprised of oxides. And it is considereda . 20| Q@ Do you consider yourseif to be an expert in
ceramic from the point at which it's formed. But 21| any field outside of the manufacturing realm?
when [ think of a ceramic product, | think of to 221 A Yes.
densify those oxides, to give it the final end 23! @ Okay. What field would that be?
use properties. 24| A Fractology. Fractology is the study of how
Q And glass would be a ceramic? 25, things break and why.
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A Not at the time.

7
G Leaving aside fractology for a moment, are ! 1|0 Soltake it that you thought that whether or
there any other fields outside of manufacturing 2 | not she had that done was a decision that she
that you consider yourself to be an expert in? 3 | should make, since it was her car?
A | believe that my peers would say that 'm an 4| A Yes. | remember that | was very displeased
internationally known expert in combustion. 5 | with the assthetics of the repair. It looked
Q Anything else? 6 | terrible. ' 7
A Not that comes to mind. 7 | @ Did Jerilynn share your displeasure?
Q Have you ever actually repaired a windshield? 8 | A [think at the time, from her perspective,
A No. i . 8 | she was glad not to have to pay her deductible.
Q Have you ever actually watched anyone repair 10| @ Did you think that was a foolish decision on
a windshield? 11| her part?
A Yes, 12 MR. PALOMBO: Objection.
Q Where did you watch that ocour? 13| A | thought that repairing a windshield like
A | had a friend who had her windshield 14| that was not going to make that windshield an
repaired about five years ago. 15| original windshield. If you call that foolish, |
Q Okay. Did that occur in Missouri? 16| don't know that | would have called it foolish.
A Yes, - 17| @ Okay. And you expressed that opinion and she -
Q' Did you watch that process closely? 18| went ahead and had the repair done anyway,
A Not with a technical eye but with a 19| correct? R
professional curiosity t was observing. 20| A Yes.
@ Okay. How was it that you came to be with 21| @ How long ago was this?
your friend at the glass shop? ‘ 22| A | believe it would have been -- | don't
| A 1just happened to be along for the ride. 23| remember the exact year. it's been several years
Q And did you ever tell him - he or she they 24| ago. !t was pricr to this case.
shoutdn't have that repair done? ' 25| Q Okay. Are you still in touch with Jerilynn?
78 80
A Atthe time, | remember discussing the fact 1[A Yes.
that the windshield was damaged, and | was 21 Q Okay. Does she still have that windshield?
curious from my professional perspective how they 3| A |think she has a different vehicle now.
| would go about repairing the windshield. | 41 Q. Okay. Didyou and she ever discuss the
really hadn't thought about it up to that point. 5 | repair again after it was done?
And | expressed at the time that | felt that that 6 | A No. lt didn't come up.
repair would not be permanent. ' 7| Q Okay. Toyour knowledge, did anything happen
Q Okay. And did your friend - | take it since 8 | to it? Did itfail? Did she ever express any
the repair was dons, your friend disregarded or 9 | displeasure about it?
wasn't concerned about that? 10| A | wasn't paying attention, | don't know.
A | don't know what they were thinking. 11; Q How long elapsed between the repair and her
Q Ckay. Does this person have a name? 12| no onger having that vehicle?
A Yes. 13| A 1 just know she's driving a different vehicle
Q {'m tired of referring to him or -- 14! now. I'm not sure when she got rid of it.
A Jerfiynn. 15/ Q Does Jerilynn have a last name, and what it?
Q Did Mr. Lynn say anything when you told him 16| A Cibulka.
you didn't think it would be permanent? 17| Q Can you spefl that?
A First name Jerilynn, 18| A C-rb-u-Fk-a.
Q Did Jerilynn say anything? 19/ Q Does Ms. Cibulka live in Missouri?
A | don't think it seemed important to her at 20| A Yes.
the time. . 21| Q@ Where at?
Q And beyond making the comment you told me, 22| A Pacific.
did you go any further in attempting to talk her 23| Q Do you know who her insurance company was?
out of this? 24| A No.
25| Q Other than the repair we just talked about,
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have you ever watched a repair being done? o 1 | lessars of any of these vehicles? ’
A No. 21A No
Q Have you had any substantive discussions with 31Q And|take it you wouldn't know if any of
anybody who has done repairs or who does them for 4 | these people are insured or have ever been
a living? 5 | insured by State Farm?

A No. 6 | A That would be correct.
Q Other than what you've already told me about 7 1 @ Okay. Beyond what you've already told me,
Jerilynn's windshield and your examination of 8 | can you tell me anything specific about what you
Mr. Cullen's windshield, which we'll talk about 9 | observed as to any one of these windshields?
in a moment, have you ever inspacted any other 10 MR. PALOMBO:  Other than
windshield that's been repaired? 11 the ones he specifically
A Yes. 12 " inspected?
Q And how did that come about? 13 " MR. FARRELL: Trust me.
A As a result of this case, I've begun 14 We'll get to talk about the
observing repairs anywhere that | can see them 15 inspection.
evident, 16 MR. PALOMBO: | just want
Q Okay. And by observing, am [ correct that if 17 to make sure he's clear.
In the course of your normai life you happen to 18| A |lost you somewhere there.
notice that a windshield has been repaired or 19/ Q You've testified that what | will call in the
learned that it's been repaired, you stop and 20| course of your normal life, you've stopped and
take a look at it? Is that fair? 21! looked at 15 to 20 windshields that you didn't
A Yes. I went out and inspected several 22| inspect as part of this case; is that correci?
vehicles in the Robson parking lot that had been 23| A Correct. '
repaired. 24| Q COkay. You already testified that you
Q Is that the extent of what we're talking A 25| observed that they all had the gualities - |

. 82 84
about here, the ones you looked at in the Robson assume the qualities you referred to in your
parking lot? report?

A Yes.

A No. I've looked at ather windshields in open

Jots.

Q How many other windshields do you believe
you've looked at in this manner?

A Inthe range of 15 to 20.

Q Okay. And did you examine any of these
windshields beyond looking at them visually,
where they were sitting?

A | should mention that at the inspection, |
also did inspect microscopically a second damaged
windshield on the day of the Cullen inspection.
Q Welll get to that in a moment. | appreciate
your candor.

But getting back to this observing in the
course of your daily life, beyond fookfng at them
sort of in passing, did you take pictures of any
of them, make notes about any of them, try o
find out who owned any of those vehicles?

A No. ljust verified that in every case, 1

saw the same tendencies toward the windshields
being repaired that was in 2 manner not restored
to its original condition.

Q Do you know the names of these owners or
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Q My question was, beyond making that _
observation, can you tell me anything specific '
about any one of those windshields?

A You want me to just pick one and discuss it?
! mean, | can recall various ones in my mind and
what they looked like. They come in a variety of

different break patterns, and all of them shared

in commen the characteristic that they had been
filled with a polymer material that showed a
discontinuity in the glass structure. | can
remember one that was particularly hideous and
looked to me like a real candidate for breakage
just in situ just because of the quality of the
repair. )

Q Letme ask you this: | take it you don't

know who perforrmed any of the repairs on these
vehicles; am | correct?

A Correct, other than the ones In this case.

Q The two we're going fo talk about. Can you
remember the make or moedel of any of the cars?
A No.

Q Okay. Can you remember the date that you
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A Reading documents is a fundamental part of my
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O And that wasn't something you wanted to 1 | professional life.
happen to your vehicle, correct? 21 Q With regard to nontechnical or non-scientific
A Correct. ) 1 3 | documents, does your fraining as a ceramic
Q Was there énything else that you observed or 4 | engineer enable you to read non-scientific
that you and the installer discussed? ' 5 | documents better than anyone else?
A No. 6| A Better than anyone'else?
Q Was that the only replacement of a windshieid 7| Q it's a poorly-phrased gquestion, sure.
that you've actually witnessed? 8 Your specialized training is in ceramic
A Yes. a | engineering, and you have exﬁerience in
@ In the course of daing your work for this 10| manufacturing, correct?
case, did you -- strike that. 11| A Yes.

Does your training or experience as a ceramic 12| @ if 1 were to give you a document that didn't
engineer or in manufacturing give you any 13| touch on either of those fields, would you be any
specialized knowledge or expertise in contract 14/ better able to determine what it means than
law? . 15| anybody else?

A No. 16/ A | would be able to read it for its content /1
Q How about in contract interpretation? 17| and comment on what it said.
A No. 18| Q@ Okay. Does any of your specialized
Q Does your experience as a ceramic engineer or 16| education, training or experience aliow you to
in manufacturing give you any particular 20| make an assessment as to what people do or don't
expertise in interpreting insurance policies? 21| want when they make an insurance claim?
A No. 25| A Ml answer that like 1 did the other
Q Do you have any particular expertise in 23| question. |don't know what goes on in other
determining what a pérson does or doesn't 24| people's heads. PR
understand foliowing a conversation? 25/ @ Okay. One of the statements in your
94 . 96

MR. PALOMBO: Objection. 1 | affidavit, Mr. Carmody, is that the opinions
A 1don't know how to answer that guestion. 2 | you've expressed in this case are made to a
Q We talked earlier at some length about the 3 | reasonable degree of professional certainty. Can
things you have specialized knowledge or ' 4 | you tell me what that phrase means?
expertise in, ceramics, manufacturing, the things 5| A Ithink reasonable certainty might be
you talked about. Does any of that experience 6 | explained siightly different by different
give you any spegcial ability to determine what 7 | experts. To me what that means is that my
somebody understands after a conversation? 8 | opinion is very solid and very certain based on
A | think enly the individual would understand 9 | the evidence and the facts that |'ve been
what they understand from a conversation. 10| presented with to date in the case.
Perhaps a psychologist could comment on why they 11/ Q Okay. And if there was evidence that wasn't
think why they do, 12| presented to you or which you were unaware of,
Q Soif we want to understand what somebody 13/ that would affect or could affect the validity of
understands after they were toid something, we'd 14/ your opinions, correct, or the solidness of your
have to ask each of those people, correct? 15| opinions?
A Yes. A ' 16| A | would have to review those facts in order
Q Does any of your education, training or 171 to make a conclusion.
experience give you any particular experiise in 18/ Q in your mind, is there any difference batwesn
assessing what the car buying public wants or 19! a reasonable degree of professional certainty and
expects? 201 a scientific certainty?
A 1don'tthink so, 21 MR. PALOMBCO: 'l object.
Q Okay. Does any of your specialized training 22 If he can answer the question --
or experience give you any special ability to 23| A I'm going to let you rephrase that.
read documents that are provided to you? 24| Q Okay. Atvarious points either in your

25/ report or in your affidavit, you've used the
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A | don't think Glass Strand subscribes to any

7 9
terms reasonable degree of professional ° 1 | of those journals at this point. °
certainty, scientific certainty. Certainly those 2| @ Howis it then that you have access to them?
two terms. ls there any difference in those two 3| A Travels, consulting trips, lobbies of glass
terms in your mind? 4 | plants,
A For me, they would be relatively synonymous, 51 Q It's not an ongoing access?
because | use science as part of my profession. 6| A Right. .
Q What about the term technical certainty? 7 T e
Would that also be synonymous in your mind or 8 (Defendant's Exhiblt Carmody D
not? ) marked for identification.)
A Yes. 00,  =m==-
Q Are you familiar with an organization known 11| Q For the record, Mr, Carmody, I've just handed
as the National Glass Association? 12! you what we've marked as Exhibit D, which is a
A Yes. 13| copy of the report you've submitted in this
Q Are you a member of that? 14| case. My first question is, have any of your
A No. 15} opinions changed since the date of your report?
Q Your report refers to that as one of the more 18/ A No.
respected organizations in the field. Do you 17/ Q@ Have you been asked to supplement, add to or
stand by that? 18 clarify those opinions?
A Yes. 19, A No.
Q Would it ba fair to describe NGA as one of 20| Q Do you anticipate doing any of those things?
the leading if not the leading organization? 21! A This is an ongoing matter, so0 it's very
A In what they do. 22| possible that | could be presented with more
Q Are you familiar with or subscribe to any 23| discovery, and, therefore -
publications either sponsored by or published by 24| Q@ You haven't been presented with anything more
NGA? 25| or asked to do anything more?
98 100]
A | dont subscribe, but | have read -- } don't 11 A That's correct.
remember the name of it. It might be Glass 27 (Brief recess taken.)
Industry, Glass Magazine, it might be. 3| Q Page 1 of your report, which is actually the
1 Q Do you consider that publication or those 4 | second page |'ve handed you, you've listed the
publicatioris to be reputable? 5 | materials for your review. Am | correct this is
A Yeah. It's something you'll find in almost 6 | what you meant, these were provided to you but
every flat glass plant in America in the lobby. 7 | you didn't necessarily rely on all of them?
Q Have you ever read or subscribed to Auto 81 A Yes, they were provided to me.
Glass magazine? 9! Q And does this list include everything that
A I'vereadit 10| you either reviewed or relied upon in reaching
Q Would you describe it in the same way we just 11| your conclusions?
described Glass Industry, as an often referred to 12| A 1believe so.
source or periodical in the field? 131 @ And who determined what materials you
A Yes. 14! received?
Q Do you subscribe to any other what | would 15{ A | was sent materials that were provided in
call professional publications? 16] discovery by Mr. Bashein.
A | don't personally. | have access to them. 17/ Q Okay. Did you ask him initially for a list
Q Does Robson subscribe to any of those? 18| of things you thought you needed or did he make
A Not to the best of my knowledge. 19| that decision in the first instance?
Q 1take it then you have access to them 20! A |talked a little bit about the things that !
through your work? 21/ thought were important in order for me to analyze
A Yes. ' 22| the case. .
Q Does Glass Strand subscribe to any, and if 23/ Q Okay. And do you recall anything more than
s0, what are they? 24! that about that conversation?
25| A No.
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1| Q Did all of these things, the 13 items listed 1| Q s there anything else that you can 10

2 | on page 1, come in a single packet? 2 | specifically tell me whether you asked for it or ﬁ
31 A No. | believe that there were two or three 3 | it was just sent?

4 | shipments of packets. 41 A No. _ I
5| Q Letme ask you this: Are they listed in the 5| Q s it your recollection that when Mr. Bashein E
6 | chronological order in which you received them? 6 | sent you things, there was generally a cover

7| A No, ! don't believe so. 7 | letter-with it? I
8 | Q Is there any way you could recreate for us 8! A |can't remember -- | remember there were a

9 | when you received what? 9 | couple cover letters. I'm not sure if they all

10| A | would doubt it because | was at the time 10| had cover letters. | think | may have been faxed |
41| shuttling back and forth between two offices, and 11| some things at one point, too. E
12| these things were sent to either one of the two 12| @ Can you go down this list and -- well, strike '
13| offices, so | just accumulated them. 13i that. : '

14| @ Did you feel that you needed any additional 14 {'d tike to go down this list and I'd Ik

15! information beyond what is listed here to issue 15| you to teli me whether you read the document in

16/ your oplnions? 16, its entirety or just glanced at it, and what

17; A Just some of the research that | did. 17| leve! of review did you give it. Do you q
18: Q Okay. And which you did not retain, correct? 18| understand my question?

19| A Correct. 18| A |do. And | can save you some time by
20| Q Did you ever ask for anything -- strike 20/ telling you | always read everything in its
21| that. 21| entirety. . q
22 Did you only have one conversation with 22| Q Okay. Now, based on looking at this list, am
23| Mr. Bashein about what he should send you? 23! | correct that at the time you issued your '
24| A Yes. And then there was a packet of 24| report, you had not read Mr. Cullen’s deposition; '
25| information - a ot of the State Farm things 25| is that correct?

; 102 mE

1 | that came forth that | didn't ask for, they came. 1| A Mr. Cullen? ]
21 Q Okay. Sois it falr to say that you had one 21 Q Yes. _

3 | conversation in which you identified the things 3| A Atthetime that | issued the report, I had '
4 ! that you thought you might need, and that 4 | not -- |
5 | thereafter, things would arrive in the mail 5| Q It's not listed, so | take it you hadn't read

6 | apparently based on Mr. Bashein's decision that 6 | it; is that correct?

7 | you should look at them? 7 | A | believe ! did read it, sir. | think | may

8 MR. PALOMBO: Objection. 8 | have omitted that in the report.

9| A Yes 9| Q Okay Beyond reading his deposition, have

10| Q@ If you were t¢ look at Items 1 through 13, 10! you ever spoken fo him?

11/ can you telt me which ones were a resuit of your 11/ A No.

12| initial conversation and which ones were just 12! Q Was he not present when you inspected his ‘
13| later simply sent to you or could you not do 13| car?

14| that? 14! A He was not present.

15| A | canrecall that he had requested that | 15{ Q Did you ever read the deposition of !
16! read all the depositions. | could probably say 18] Peter Cole? }
17| the legal things, interrogatories, production of 171 A Yes.

18| documents, those are things attorneys always send 18| @ That's not listed either, ¥ 'm correct?

18| me, and | read them, 19| A Okay.

20| Q Whether you ask for them or not? 20{ Q Is it possible that you read Mr. Cuilen and

21 A | don't always understand them. 21| Mr. Cole's depositions after you prepared your

22/ Q Do you recall in this case whether you asked 22| report? '

23] for those or those were just sent fo you? 23] A No. | know | read them both prior.

24{ A | believe they were sent with some other 24| @ Okay.

25| information that [ had asked for. 25! A Prior to preparing my report.
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A That probably should be plural. It should be
windshields. That was meant to just cover sort
of this general fact-finding investigation

portion.of my investigation where | was looking

at windshields of various types.

Q So during the month of July, you charged

Mr. Bashein two and a half hours of time for what
you described as looking at windshields in
parking lots, correct?

A Yeah. We discussed that, and we just sor’ﬁ of
lumped it all together in that category.

Q Was that something he had asked you to do or
that you just took upon yourseif?

A It was something 1 took upon myself and he
agreed to.

Q With regard to the entries that are grouped
under "Review Case Documents,” am | correct that
you couldn't tell me which documents on which
days? ’

A You're correct,

Q Okay. Evidence we already talked about and
analysis you already described for me, correct?
A Yes.

Q Do you know what the second page of this
document would have been? It says, "Page 1 of
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A | believe that he told me when | was retained
that ultimately a report would be generated. And
what | will typically do is early on in the
process, as | begin to get materials, Ii begin
outlining my report and laying it out. So it was
from the beginning the understanding was the
report would be the product of my investigation.
Q Atwhat point did Mr. Bashein actually
contact you and say | need your report bya
specific date? When did that first occur?
A | believe he contacted me with a sense of
urgency sometime in November, perhaps Nat too
long before that report that you see signed was
Issued.
Q And by "not too long," would you mean less
than two weeks or two weeks?
A 1 would say looking at the report date, that
it was probably about two weeks prior to that.
(Dafendant's Exhibit Carmody 1
marked for identification.)
Q My only question about Exhibit | is simply to
ask you to confirm that that's an invoice sent by
Robson for work that you did?

on
A No. Probably -- | do not know.
Q Okay.

(Defendant's Exhibit Carmody H

marked for identification.)
Q Mr. Carmody, Exhibit H is another copy of an
invoice. This one is dated August 30th. There's
an entry for August 18th, 2006 that reads,
"Analyze testing protocols for windshield
strength and compare test results.” Do you
recali what that specifically refers to?
A Yes. | was looking at the NGA report versus
the one by the United States Testing Laboratory
and evaluating the results of those two reports
and the test methods used.
© And that took an hour, comact?
A Yes.
Q And am | correct that the entries grouped
under "Report” are fime you actuaiiy spent
writing your report?
A Yes. Early draits, | think.
Q When were you' first asked fo prepare a
report?
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A Yes.

{Defendant's Exhibit Carmody J
marked for identification.)
G | would have the same question as to
Exhibit J.
A Yes.
Q Okay.

(Defendant's Exhibit Carmody K

marked for identification.)
Q Mr. Carmody, Carmody Deposition Exhibit Kis
the November 13th, 2006 invoice from Robson?
A Right.
Q There's an entry for Mr, Ehrlich's fime
entitled, "File review." Do you believe that
that covers the peer review that we discussed
earlier that you said he did?
A 1think so.
Q Okay. Do you have any reason to believe that
he actually spent-more time than that on the
matter?
A You would have to ask Harry,
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Q Okay. And is the quarter of an hour
immediately under that that you billed to peer
review, would that be discussing his changes with
him? ‘

A | think so. I've never seen this invoice

prior to this, so ~

@ Okay. Do you recall any other peer review
activities that this could apply to that we

haven't talked about today?

A No.

Q Now, you have time entries -- this entire
invoice pertains to time entries beginning
November 6th.

A The dates don't make sense. | will try the
best to answer your questions, but this was a
document that was generated in Lancaster, and |
believe probably the Lancaster people are
probably going to know the answers fo some of
these guestions.

Q But you don't recall that you actually
reviewed the Bischoff depasition after reviewing
the report?

A No. | definitely reviewed the Bischoff
deposition last summer. So there's something not -
right with this date.
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doing research or anything else involved in this
report?

A No.

MR, FARRELL: Offthe
record.
{Discussion off the record.}
Q Mr. Carmody, you titled your report an
"Engineer's Report.” Does that mean anything
beyond that it's your report and you're an
engineer?
A No.
Q There's no special meaning to that term?
A No.
Q Okay. And you referin the title of the
report to the Cullen windshield repair
investigation. Based on reading your report, am
| correct that your investigation entailed
reading the materials you've identified and
examining Mr. Cullen's windshield?
A Yes.
Q Okay. Am | also then correct that you didn't
in this case do a fault tree analysis?
A No. | - that was the technique that | used
in order to identify all the specific variables
that could lead up to a failed windshield, which
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Q if you look at the invoice, the time entries
themselves have dates. Do you recall that you
reviewed Mr. Bischoff's deposition on
November 2nd?

A No.

Q Do you believe you reviewed the memorandum
against summary judgment on November 7th?

A No.

Q Am [ correct, based on what you've already
told me, that these dates do not make any sense
in comparison to your memory?

A Yes, thatis corract.

Q Am|also correct that there are no other
records from which we could recreate when you
actually did any of these tasks?

A Other than my memory, which | would have to
jog to go back and recail.

Q And you can't do that, as you sit here today?
A No. ’

Q Am | correct that the opinions you've
expressed in your report are your opinions and
yours alone? .

A Unless | cited someone else in the report.

Q OCkay. And with the exception of what we've
discussed with Mr. Ehrich, nobody helped you in

122

© 0~ @,k W N

- -
-

P N o YT Sy
~N RN AW N

18
19
20
21
22
23
24
25

was the topic of the investigation.
Q Okay. When you say, "a failed windshield,"
what do you mean by “falled"?
A A windshield that would ultimately -- the
crack would propagate in a manner that would
cause it to be destroyed.
Q So your use of the term faffure means the
windshield is actually destroyed?
A Well-

MR. PALOMBO:  Objection. |

don't think that's what he means.
MR. FARRELL: That's why |
asked.

A In the case of the Cullen matter, the failure
was simply a windshield which they use the term
repair. The technigue that they used in order o
address the damage to the windshield did not
restore i to its original condition, and | would
consider that a failure.
Q You examined Mr, Cullen's windshield with a
microscope, correct?
A Yes.
Q Beyond that, did you do any physical or
chemical tests on his windshield or on the repair
to the windshield?
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125
1| A 1wouldn't have been able to. Those would : 1]A Yes.
2 | have been - not catastrophic. They would have 2| Q And that means it was a recommendation that
3 | been destructive tests. And | was instructed not 3 | Mr. Cullen was free to accept or reject, correct?
4 | to do any destructive testing because of the fear 41 A [I'msorry., Please repeat again.
5 | of spalfation or other issues. 5|Q Okay. When you stated that it was
6 | Q Notall the tests that could be done would be 6 | recommended as a candidate for repair, that means
7 | destructive; is that correct? 7 | Mr. Gullen had the choice to accept or decline
8 | A Potentially some tests could be conducted 8 | that recommendation; is that correct?
g | that would not be destructive but they would 9 MR. PALOMBO: Object to the
10/ involve the removal of the windshield from the 10 question.
11| vehicle, which could be interpreted to be 11| A As| stated earlier, what Mr. Cullen thinks
12| destructive. 12| I'm not qualified to comment on.
13| Q@ ‘Getting back to my question, looking at it 13| @ Okay. And that would be true of anyone else
14| with a microscope, you did no testing? 14| who was presented with the question of whether to
15| A That's correct. The microscope was the test, 15| repair or replace a windshield, correct?
16| non-destructive test. 16 MR. PALOMBO: Objection.
17| @ Was it a test or observation technique? 17| A The decisions that the pepple would make
18| A No. | would consider it a test. _ 18| based on recommendations would be their own
19] Q Did you rely on any of Mr. Derian's 19| decisions based on the information they were
20| conclusions in reaching any of your conclusions? 20 p'resented by the insurance company.
21| A No. 21| @ Okay. Now, the following paragraph begins
22| @& Turning to the third page, which is aciually 22, with the clause, "The puipcse of this
23! page 1, there's a paragraph entitled, 23! investigation," and then you list three things.
24 *Introduction.” Am ! correct, Mr. Carmody, that 24| My first question is, who came up with those
25! nothing in that paragraph involves ceramic 25/ three guestions or purposes that you've
126
1 | engineering or manufacturing? 1 | identified?
2 | A No. That's just the introduction. it states 2 | A Those are typically the way that 1 will go
3 | the background of the investigation. 3 | about a products liability investigation. I'll
4. Q Okay. What did you base your observations in 4 | look at -- how to answer this -- the short answer
5 | your report about what the insurance policy means 5 | is Craig Bashein asked me to perform the
6 | or requires? What did you base your opinions on? & | investigation along those guidelines.
7 | A 1based that on - I'm sorry. Please repeat 7| Q So Mr. Bashein asked you to look at those
8 | the question. 8 | three questions that are outlined in that
g|Q Sure. In ybur report, you make varicus 9 | paragraph; am | correct?
10| statements about what the insurance policy 10| A Along with any other matters that might arise
11/ requires or what it means; is that correct? 11| during the course of my investigation.
12{ A Could you specifically tell me which section 12| Q And to your knowledge, are any of those
13| of the report that you're referring to? 13| questions or standards based upon any actual
14/ Q Okay. I'li withdraw the question for the 14| language in the insurance policy?
15 moment. 15 MR. PALOMBO:  Objection.
16; M you were incorrect about what the 16} A | don't know.
17; insurance poficy meant or required, would that 17/ Q@ The first issue you've identified is, quote,
18| change any of your opinions or would | have to 18| "to determine if the subject repair restored
19| ask you a specific question? 19| Cullen's windshield to its original condition.”
20/ A You would have to ask me which opinion are 20| What do you mean by "original condition"?
21| you referring to. 21| A | mean the condition that the windshieid was
22| Q In paragraph 1, you make the statement that 22| in prior to the damage that oceurred to it.
23 It was recommended as a candidate for a repalr. 23| Q@ And the damage in this case would be the chip
24| Were you using the word "recommended” in its 24| in the lower left portion, correct?
25| normal sense, its normal English meaning? | 251 A Yes, right.
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by any objects prior to this?

A Prior fo the damage event?

Q Prior to the chip in question.

A | examined the windshield and did not note
any significant defects at the time of my
inspection on an open lot.

Q Okay. Now, with regard to windshield glass,
is it possible for windshield glass to be

stressed but not — or damaged without that
damage or stress being visible to the naked eye?
A Glass begins to degrade from the moment it
leaves the factory. Butit's importantto
distinguish — the theoretic strength of glass is
enormously high. As engineers, it's easy to get
excited about materials. But like all materials,

it begins to degrade the minute you touch it.

However, those degradations from very minor
to very small, minor events, do not determine its
engineering range, which is 4 o 5,000 PSI. So
you have to qualify from a technical ﬁerspective
what you mean.

Anything on a microscopic level is nat going
to be uttery pristine and perfect. But these
significant damage events, like the impact to
Cullen's windshield, these are the things that
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windshield lead to a defect that could propagate

failure but that doesn't initially manifest

itseif in a visible crack?

A Twisting would not create a defect. It would
cause a twisting defect to propagate.

Q Okay. Can cars be manufactured with twisting
defects? '

A Yes, but not ones that degrade their strength
helow that range. A company would reject a
windshield that would be significantly flawed.

Q And by "significantly flawed,” what do you
mean? Visibly flawed?

A Flawed to the degree that the strength would
be degraded below that engineering range of 4 to
5,000 PS! where things could break under normal,
foreseeable conditions of use.

Q And do the windshield manufacturers expose or
subject each windshield to stresses like that
before they're shipped?

A No. Those stresses would be stresses that
the windshield would see after it was used. I'm
sure -- could -you please repeat the question?

Q Yes. You mentioned testing that there
wouldn't be any invisible defects in a
manufactured windshield that would degrade it if

1

Q And you don't know whether or not that term 129 1 | degrade it below the engineering range. "
actually appears in the insurance policy? 2| Q Letme ask you this question: It is possible
A ldon't know. 3 | to damage glass by twisting or breaking it —

* MR. PALOMBO: What term are 4 | excuse me -- by twisting or bending it?

you falking about? 5| A if you twist or bend glass fo the degree -

MR. FARRELL: The term 6 | you can initiate a fracture event.
original condition. 7 | Q Can you damage it to the point where a
MR. PALOMBO: Okay. |just 8 | fracture event -- by twisting or bending it, can

wanted to make sure. 8 | you twist it or bend it to the point where it's
Q Did you do anything to find out what the 10| more likely but doesn't ocour? '
condition of Mr. Cullen's windshield was 11 A~ Any time you apply stress to a brittle
immediately before the chip occurred? 12| material, you begin to propagate defects. And
A There would have been no way | could have 13! those defects may not immediately result in a
determined that. h 14! catastrophic failure. J
Q Okay. Why would there be no way you could 15/ @ As an example, if when the installers were
determine that? _ 16| installing your replacement windshield the two
A I'm certain that Mr. Cullen noranyone else 171 technicians had bent it, that could have caused a
was documenting the conditicn of that windshield 18| degradation that no one could see until it
prior to them noticing the damage. 19| actually resulted in a crack or semething; is
Q Based on your experience, would you be able 20| that correct? ‘
to, by looking at a vehicle, be able to determine 21| A It might propagate small sdge cracks or other
if the windshield had been replaced previously? 22| defects. But as soon as those stresses were
A | would not have that skill. 23| removed, the cracks would not advance until other
Q Okay. Did you make any inquiry to find out 24/ stresses were advanced Into the glass.
whether Mr. Cullen's windshield had been impacted | 25| @ tunderstand edge cracks. Could twisting a
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Q Right And in determining whether the right
conditions have or will occur, under the category
of the nature of the stress, thal's the forces to
which the windshield is exposed, correct?

A Yes,

Q So that would range everywhere from gravity!
to a full frontal impact, correct?

A Sure. That's the range of forces in the
physical world, -
Q And whether or not that stress is sufficient
to lead to an actual failure will depend on, |
think you said the next factor was the nature of
the defect?

A Correct,

Q By "nature of the defect," do you mean the
size of the chip or the damage?

A As well as its geometry.

Q@ Okay. By "geometry,” do you mean the shape?
A The shape and the characteristics of the

crack front that's expanding from the defect.

Q What are the possible characteristics of the
crack front? '

A 1 don't want to give you an entire four-hour
lecture in fractology, but you have, from any
impact or damage, you wiill have one or more crack
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Q Okay. And am | also correct that unless and
until the proper combination of those factors
actually occurs, there may never be a failure?

A s this related to a repair or unrepaired
defect?

Q Lef's start with an unrepaired defect.

A Okay. Either one will eventually fail. It's

a question of time and the stress that's applied.
Q But there is no way for you to predict or
testify within a scientific or professional

certainty when that would occur for Mr. Cullen's-
windshield or any other windshield; am | correct?
A I'd have to know the future. I'd have to

know what was going to happen.

Q Okay. And it could — when you'say,
"eventually," you mean eventually, correct, not
necessarily within 5 years, not necessarily
within 10 years; is that correct?

A | can'tsay chrqnologicéliy when.

Q Can you say with certainty, scientific
certainty that the four factors you identified,
that the proper combination will ever actually
oceur to lead fo a failure? _

A Again, | don't know the future. The
cireumstances are common certainly in an )
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extensions. And these are points at which you've
now broken the molecule of the windshield. Itis

a continuous molecule. Those crack fronts will
want to continue advancing under stress '
conditions propagating according to the stresses
that are applied. -
Q Okay. And whether or how much that happens
depends on the nature of the size and the
geometry of the initial chip or crack, correct?

A  Correct.

Q Okay, How does location affect whether or
not a fail will actually occur?

A Location is important in - where you compare

where the stresses are applied so you can analyze
the stress gradient at that point.

Q And the material factor would simply be what
it is you're talking about?

A Correct.

Q In this case, laminated windshield glass?

A Correct. . _

Q So all those things we just talked about |
would have to know before you could say that or
when a windshield would actually fail?

A [If] had to predict it, yes, it would be a
sophisticated model.
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automobile's application.

Q Common but not certain? Would that be fair?

A Yes.

Q Okay. if | were to ask you -- strike that.
With regard to a repaired defect, and let's

say a chip, does any of the explanation you just

gave me about the four factors change?

A Can you read them back to me, please,

Q Sure. The nature of the stress, the nature

of the defect, the focation of the defect, and

the material.

A Yes.

Q Okay. With regard to a — we'll use a chip

again - & chip that has been repaired, in order

for a failure to later occur, you siill need the

right combination of those four factors, as you

testified earller, comect?

A Yes. _

Q Andit's ybur opinion that it is a certainty

that thoss four factors will occur in the right

combination some day, eventually, but you can't

testify with scientific certainty that that will

be within 5 years, 10 years or at any specific

point in time, correct?

A Caorrect.
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1] Q Okay. And in order to make that prediction " 1] A Yes. i's a permanent defact.
2 | or make that statement with scientific certainty, 2| Q Okay.
3 | that a failure is going fe oceur, you would need 3 MR. FARRELL: Why don't we
41 tobe able to predict the future as to at least 4 take ‘a break.
5| three of those factors, correct, because you'd 5 {Luncheon recess taken.)
6 | know the material? B 6
7 MR. PALOMBO: To predict 7
8 . when it's going to occur, not if 8
g it's going to occur? 9
10| A Are we talking about if or when? 10
11] Q@ Let's start with if. It's your testimony 11
12| that it's a certainty that at some point in time, 12
13| those four factors will combine in a way that 13
14| leads to a failure? 14 ’
15/ A Yes. 15
16| Q@ .Can you testify with certainty that that will 16
17{ occur while the car is still being used? 17
18] A | don't know how long the car will be in use. 18
19| Q@ So the answer is no, you can't testify to 19
20| that with a reasonable degréé of scientific 20
21| certainty? 21
22| A Correct. . 22
23| Q Can you testify with a reasonable degree of 23
24| scientific certainty that a fallure will ocour 24
25| during any specific period of time, one year, two 25
, 142 14
1 | years, three years, any specific period of time? 1 AFTERNCON SESSION
2 MR. PALOMBO: Objection; 2 (1:09 p.m.)
3 asked and answered about four 3 MR. FARRELL: We're back on
4 different times. 4 the record after our lunch break.
5(Q Your couns'er? or plaintiffs' counsel, has 5 | BY MR. FARRELL:
6 | objected. Am | correct that the answer to-that 6| Q Mr. Carmody, | assume you understand we're
7 | question would be no, that you can't make that 7 | still under oath.
8 | statement to a reasonable degree of scientific 8|A Yes,
9 | certainty? g | Q Isthere any of your testimony from this
10{ A Correct, 10| morning that you wish to retract or change?
11| @ Now, the defects we've been talking about, 11| A No.
12| those are, in the first instance, caused by the 12| Q@ Before we broke for lunch, we were discussing
13| chip? 13! failure of a windshield. How do you define the
14| A Yes. 14| term or the word "failure” in this context?
15| Q@ And the changes in the compaosition and the 15 MR. PALOMBO: Inthe
16| performance of glass that you've alluded to and 16 context of this case?
17| discussed earlier today and in your report, those 17/ @ in the context you've been using it.
15| happened because of the chip, correct? 181 A Failure is - failure begins to occur - it's
19/ A Pmsorry. Can you please rephrase that? 19 a process. The first step in failure is the
20 Q Sure. When a rock hits a windshield, that 20 initiation of the defect in the windshield.
21! creates a defect, comrect, if there's a chip? 21 Q@ Okay. Then what's the next step?
22| A Yes. 22| A Failure will progress as the crack propagates
23/ q Okay. That defect has been created and 23/ throughout the windshield until it reaches a
24 exists whether or not that windshield Is 24| paint where the windshield is destroyed.
25} repaired, correct? 25/ Q Okay. So as you use the term failure is
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that you recall?
A The length of the crack.
Q Mr. Cullen's windshield was not initially
cracked; am | correct? It was chipped?
A Technically, the definition of crack or chip,
there are many cracks in a chip, so to me,
they're interchangeable. They're both gross
defects that are capable of initiating failure.
Q Are you aware of any other organizations that
approve of or sanction the repair of windshields?

MR. PALOMBO: You mean

professional organizations?

MR. FARRELL: Yes.
A Yaes. It's my understanding that there are a
number of companies which have gotten into the
repair business who also manufacture
windshields. But sanctioning a defect does not
make the defact go away.
Q And those entities or companies have also
established eriteria to identify those situations
they believe would be appropriate or
inappropriate for repair; is that correct?

-A | have not evaluated their criteria.

Q Okay. Now, as you understood the Lynx script
that you read, you would have to fook at a lot of
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Q And true or false, to know whether a given
chip would be efigible or ineligible for a repair
under the script, you'd have to look at a lot of
different factors, including location of the

chip, correct?

A Yes. The critical viewing area was one of
the internal criterla that State Farm used in
recommending repair.

Q And one of the other criteria was size,
correct, of the damage?

A Right.

Q Looking back at your report, page 2, the
second sentence in Section C, you make a
reference to the repair industry. What repair
industry are you referring to?

A I'm refemring to the windshield repair
industry. -

Q Are you referring to any specific statement
by any specific corhpany?

A Yes.

Q And what would that be?

A There Is a letter in the -- a Bates stamped
letter written by a representative from the
repair industry acknowledging my statement that
it does not restore the windshield to its '
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different things to know whether State Farm would
even deem damage to a windshield to be eligible
for repalr; is that correct?

1A 1would have to -~

Q A person.
A Which person?
Q Is it your understanding, Mr. Carmody, that
there are certain types of chips or cracks in a
windshield that the script excludes as being
candidates for a repair? '

MR. PALOMBO: Objection.
A There are certain dgfects that they,
according to their own internal criteriz, which
does not appear to be based on any engineering
practice, they say can't be repaired. But no ‘
defect can be repaired.
Q Okay. And with regard to what State Farm and
the script Lynx uses with State Farm's insureds
actually says is there are certain locations and
kinds of damage that State Farm deems ineligible
for repair; true or false?
A True,

MR. PALOMBO: You're

talking about the script?

A The script. True.
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original condition.
Q And that's a letter you reference later in
your report?
A | don't know that | cited that letter
specifically in this report.
Q s there anything that you base that
staterment on other than that single letter from
that single person?
A The repair -- the fact that it doesn't
restore it to 100 percent optical clarity is
present in much of the evidence in this case.
Q My guestion, Mr. Carmody, was you make the
statement that, "The repair industry, while
touting the benefits of the repair process,
acknowledges that the repair techniques does not
restore the windshietd to its original
condition.”

My question is, other than the letter you
just referred to, do you have any basis for that
statement about what the repair industry touts or
acknowledges?

A No.
Q And you're not certain whether that lefter is

referenced in your report or not?
A Correct. '
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Q Okay. Now, with regard to the next sentence,
where you state that, "State Farm also expressed
concerns regarding the windshield repair
process," is that statement based on anything '
that is not reflected in your report?

A If's based on the State Farm long crack
repair.

Q Which is referenced later in your report?

A Yes. o

Q And, again, with regard to your basis for the
statements about what the National Glass
Association has done or issued, whatever basis
you have for making that statement is also
mentioned later in your report; am | correct?

A Yes,

Q Are you familiar with the definitions or
categories of wrndshleld damage, the terminology
used?

A I'm not intimately famullar with their own
terminology regarding the nomenclature of what
they term the different defects to be.

Q Okay. Do you know whether or not within the
windshield or windshield repair industry there is

a generally accepted or generally used set of
definitions or categories of windshield damage?
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the stress of the tip increases, and at some
point it reaches catastrophic faiture.

Q Mr. Cullen's windshield as of the last time
you saw it hadn't suffered catastrophic failure,
had it?

A Asof February 14th, it had not.—

Q And had any of the other windshields you
looked at in your informal survey suffered
catastrophtc failure?

A None of them had propagated beyond the area

of the crack repair except for one | did notice

had extended to what appeared to be the resin.
But | did not have the tools at the time fo do a
compiete exammatlon

Q With regard to the second wandshleld that you
examined in February of 2006, had that windshield
experienced catastrophic failure?

A No, not at that time.

Q And when you use the term catastrophic
failure, what do you mean? That the windshield
actually collapses?

A . As a fractoiogist, | would say the definition

of that term would be an instant propagation of
the crack in such a manner the crack travels a
significant distance and efther terminates

15

A Yes. They do have their own words for the
visual appearance of different types of impact

| damages.

Q But those aren't terms that you, yourself,
are familiar with or use?

A No.

Q Now, earlier you referanced the size and
geometry of damage to a windshield?

A Yes.

Q Do different sizes and geometry of damage
hehave differently? -

A Yes.

Q How?

A in general terms, the larger a defect, the
more it will degrade the engineering strength of
the glass material.

Q Okay. Do they behave differently — are
there any other factors that would answer my
question?

A Yes. The longer a crack grows, the faster a
crack grows, which is why you start off with a
small crack and suddenly, in the wintertime,
you'll see it just jump across the windshield.

Q Longer in terms of ime?

A No. Indistance. As the crack grows longer,
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because it hits a barrier or change in material
or jt runs out of energy and stops. So it wouid
be a very large fracture that may extend in
multiple directions.

Q How large is very large, as you just used it?
A Catastrophic failure to me means that the
crack travels far beyond the boundary -~ there's
no real scientific definition of the word. It's

a general term that means a sudden and
instantaneous propagation of a crack.

Q Andis It a — are you using catastrophic in
a relative sense? In other words, ifa 1
millimeter crack doubled, that would be
catastrophic, in your mind? '

A No. | would consider that to be a crack
which is propagating siowly.

Q Okay. Ifit went from 1 millimeter to

2 millimeters in an instant, would that be
catastrophic?

A No.

Q s it a function of percentage of the

original damage that gets it to catastrophic? in
other words, if it triples, is that catastrophic?

A Again, therg is no accepted engmeermg
definition of the word.
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if it was yellow, because I'm colorblind.

6

windshield was actually done? 19 1|Q Okay. And if i was as opaque as it was when
A No. | 2 | you saw it the day the repair was made, that

Q So the length of time between the repair and 3.| would have been visible to someone of normal
when you looked at it wasn't important in forming 4 | vision, correct?

your opinions? 5|A Yes,

A It would have been important had | noticed 6| Q Okay. Has anyone ever told you or provided
significant deterioration of the repair. Afd" 7 | you with any information indicating that the way
what | saw was a repair which, to'the naked eye 8 | that repair looked had changed since the day it
and to this leval of magnification, did not 9 | was done untii the day you looked at it?

appear fo be degraded, but that is the thing on a 10/ A No.

microscopic lovel. Had 1 seen significant 14 Q@ And ! take it you were not provided with any
macroscopic damage, then | would have asked when 12| eatlier photographs of that repair? '

it had been repaired. 13; A No. ‘ .

Q Am | correct that with the -- and I’ get it 14| @ And just to close the loop, | also take it
wrong but [\l try — the digital optical 15| you weren't provided with any photographs of the
-microscope you looked at it with on Valentine's 16| unrepaired initial damage?

Day 2006, you couldn't notice any degradation 17| A That is correct. '

with that instrument, correct? 18| Q Now, what is the difference between a digital
A At that level of magnification, correct. 19| optical micrescope and what | understand to be a
Q Whatwas the level? 20| microscope? '
A | believe it was 80 power. 21| A A standard microscope would utilize optics,
Q | take it if you couldn't see it with 60 22| and it would transmit that image direcily o your
power, you couldn't observe any degradation with 23] eye. In this case, the image is presented on a
your naked eye? 241 computer screen.

A That's correct. 25/ Q So it's simply a microscope that reproduces

' 166

Q And I'm asking you perscnally, 1 | that image in a way that could be saved or looked
Crdig Carmody. _ 2 | at digitally?

A Yes. | don't know that you could have 3| A Correct. .
perceived it without a destructive test, 4 | Q Now, is the microscopic examination something
actually. 5 | that's normally done in your work as a ceramic

Q You certainly didn't observe any visible 6 | engineer?

yeilowing or peeling of the repair, is that 7| A s fundamental. It's the pillar of doing
correct? 8 | fractology, which is the study of a broken,

A 1 saw opacity, which may have been present 9 | brittfe material.

from the time of the repair or may have been a 10/ @ When you examined the windshields -- strike
consequence of UV exposure. 11| that.

Q And you saw the opacity with your naked eye, 12 With regard to Mr. Cullen's windshield, you
correct? 13| looked at it, had a brief conversation with

A Yes. 14| Mr. Bashein, looked at it with the microscope and
@ Soif it was present at the time of the 15] took some pictures through the microscope,
repair, it would have been present to the naked 16| correct?

gye at that time, correct? 17| A Yes. .

A I'm sorry. Could you repeat that? 18! @ How does that physically work? Do you hold
Q@ Sure. You were able fo see it with your 18| it up to the windshield? '

naked eye in February of 20067 20| A Yes.

A Yes. 21, Q Okay.

Q And you then stated that you don't know if it 22! A The microscope has a detachable head that you
had always been that opagus, correct? 23| can hold with your hand. '

A Thatis correct. And I could not have said 24| Q s there a cord that goes back to the rest of

25| it?
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large enough that it would have been ineligible
even for consideration of repair under the State
Farm guidelines?

M NN
o b W

A Yes.
Q So I'm correct then that you didn't do any
tests to see if any molsture had been absorbed

A Yes, to the computer. 199 1| A 1do not know how State Farm would have e
Q Now, the secend windshield that you looked at - 2 | categorized that defect.
that day, was it also chipped? 31Q Okay. And your examination of the second
A Yes. 4 | windshield, where was that done?
Q Where was the chip within that windshisld? 51 A It was on another open lot, walking distance
A It was on the passenger side. 6 | down from the first inspection.
Q Okay. Can you be more specific than that? 7 | @& Okay. So that windshield was still in that
A [If you were to divide the windshield into two 8 | car as well?
guadranis and define from the forward-facing view 9]A Yes
one quadrant to be the driver side and the 10| @ With regard to the second windshield and car
passenger side, it would have been located a 11| that you looked at, did it appear to be parked
little bit off-center, fairly centered in the 12| while the owner was at work? Was that your
passenger's quadrant but towards your left-hand 13| understanding?
side as you view the vehicle head on. 14! A | don't know where the owner was.
Q So toward the passenger‘s right-hand side? 15; Q@ Okay. Do you know whether or not that car
A Correct. 161 was brought to you specifically for you to fook
Q Okay. 17/ at or it just happened to be there?
A That would have been an easler way to say 18| A As ! recall, the car was moved by someone to
it. 19| that lot prior o it being inspected.
Q The second windshield that you looked at, do 20/ Q Doyou think it was the same person who moved
you have any information about how it was 24| Mr. Cullen's car to the lot?
damaged, where it came from or who it belonged to 22| A ithink it was someone different.
or whether there's a State Farm insured? 23| @ Do you think that the people who move these
A No, | do not know. 24| cars around work for or with Mr. Bashein or his
Q Okay. What, if anyth:ng were you toid when 25| firm?
170 172
you were asked to look at the second windshield? 1| A 1don't know.
A 1was told to use it sort of as an exemplar, 2| @ There are no measurements in your report?
sort of as a damaged and repaired windshield. 3|A Yes. '
Q And | take it you don't know who had repaired 4 | Q Did you take any measurements at the time you
that windshield and when it had been repaired? 5 | looked at sither windshield?
A Correct. 6| A Measurements of --
Q Was the damage to the second windshield 7| Q@ ©Of the damage or the repair area.
similar in size and scope to what occurred with 8 | A No. Once | atiributed that both of them
Mr. Cullen's? ' 0 | would have been defined as gross defects capable
A No. The other defect was extreme. ltwas a 10| of causing failure of a windshield, | did not
very large, very visible defect. It was a 11; measure them.
significant impact. 12/ @ 8o you would have no measurements to compare
Q Okay. By "very large, very visible," larger 13! it against to see if the damage had expanded
than six inches? .14| already, the cracks had lengthened?
A No. | did not at the time measure the size 15 A | have visual. | could do more microscope
of the defect, but it was approximately, in order 16| photos and do an experimental analysis.
of magnitude, larger than the other defect, 10 17| @ But you haven't been asked to do that; am |
times larger in overall area. 18} correct?
Q Than what had occurred with Mr. Cullen's? 19] A Not at this point.
A Yes. 20! Q@ And is that the sum and substance of your
Q Do you have any opinion about whether the 211 examination of the two windshields? Have we
defect in the second windshield you looked at was 22} covered it all?
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into the inner [ayers? 7 1 | been cured?
A There was no way fo do that at that time. 2| A No. '
Q Such tests exist, though; is that correct? 3| Q Did you make any inquiry either at that time
A Yes. 4 | or before or since into how the repair was
Q And as you allude io later in your report, 5 | actually done or the equipment or the resin that
you believe that whether or not maisture gets in ' 6 | had been used?
and how much are important factors, correct? 71 A No. |did not fee! it was an issue.
A That's correct. 8|Q Wouldit ch?nge any of your opinions if
Q Okay. Did you do any tests to determine 9 | testing had been done on repaired glass and shown
whether the lamination or the adhesive qualities 10| that the structural integrity or lamination had
of the inner layer would have been damaged? 11| not been affected?
A No. Those would have been destructive 12| A Repaired glass of - I'm sorry. Please ~
tests. | wouldn't have been permitted to do them 13{ Q [ withdraw it.
at that time. 14 Da you know whether or not there is more than
Q But such tests do exist, correct? 15| one kind of resin to use to repair windshields?
A Yes. ’ 16! A I'm certain there are a variety of resins.
Q And as alluded to in your report, those are 17| Q Are you aware of any of the variations in the 1
factors that vou, as a ceramic engineer, think 18| quality or the property of those resins? ’
would be important to know, correct? 19| A 1 know there is a significant difference in
A Yes. 201 the viscosity of resins, and different companies
Q Based on your earfier testimony, am | correct 21! have different claims as to the role and the
that you did no tests on the actual structural 221 viscosity and repair.
integrity of Mr. Cullen's repaired windshield or 23/ Q But you didn't think that would be a -
his roof as a whole? ' 24; A No. Because | consider polymer to be
A ldid not. It would have been necessary to 25| inferior to glass and incapable of restoring the

174 - 1'??
break the windshield in order to do that. 1 | windshield to its original condition.
Q Those tests do exist, though, correct? 2|Q Do you believe that the polymer used is
A Yes. 3 | capabie of pfeventing the failures we were E
Q And again, as alluded to later in your 4 | talking about eatlier? |
report, those i;jnds of things or issues are 51{A |believe it is capable at best of mitigating
things that you, as a ceramic engineer, consider 6 | or reducing the rate at which the failure
to be important? ' 7 | occurs. q
A Yes. . 8| Q Would ! be correct in saying that you can't
Q And you also did not perform any tests on 9 | testify to a reasonable degree of scientific
Mr. Cullen's or the other unnamed party's 10] certainty how much or how little it might -
windshield regarding what I will call 11| mitigate the rate at which that ocours? Y
environmental factors, heat, cold, solvents, 12| A. . Correct. .
those kinds of things; am | correct? 13/ Q And just so we're understanding each other,
A The presence of them — 14| when you say, "mitigate,” you mean it could put
Q Orthe effect that they had or might have on 15] off or prevent for some period of time --
the repaired windshields? 16| A In some cases. In some cases, it may
A Again, that would be a destructive test, 17, actually cause the windshield to fail sooner.
Q Okay. And would the answers be the same if | 18/ Q Okay, And there would be no way foryou io
were to ask you about any impact testing of any 19! answer whether or not that was going to happen
of the windshields, the two windshields you 20] without looking, at the very least, at the
looked at? ’ 21| windshield and the repair in question, correct?
A I'msure Mr. Cullen didn't want me fo break 22! A And most impertantly, understanding what
his windshieid that day. 23| stresses would be present and their gradients. -
Q Did you do any tests to identify or detérmine 24/ Q Now, your report states that, "The repalr

25| displayed many of the problems that are typically

what kind of resin had been used cr how it had
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seen in repaired windshields.” Do you base your
use of the word "typically” on what we've already
talked about today, which is these two
windshields and the 15 or 20 you've already
looked at?
A In addition, many of the statements State
Farm made in their long crack repair study.
Q Anything beyond what you've just told me that
forms the basis for that statement?
A No.
Q Mr. Carmody, you used the phrase we just
talked about, "many of the problems that are
typically seen." My question is, did you
identify in your report all the problems you saw
with that repair?
A | believe, according to that wording, 1 did
not specify the problems. ! listed some of them.
Q The first problem | believe you identified is
that it's "optically almost opaque.”

Am | correct that when you look at it, it's
almost hazy or foggy?
A |t means it wouid be less than the value
specified in ANSI 226.1.
Q And If a repair could satisfy that 70 percent
requirement as to opacity, you would have no

177
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time, correct?
A That's right.

.Q Do you know what caused that opacity?

A | do not. | would speculate that it could
have been abrasion by the windshield wipers or it
could have been crystallization of the polymer.
Q But those are just possible causes?
A Those are hypotheses.
Gt Now, how large was the area that you've
described as being optically almost opaque?
A It was the entire body of the repaired
defect. And the resin may have extended a little
beyond the borders of that defect.
Q Ininches or fractions of an Inch?
A 1would say it was on the order of one-tenth
of an inch, but that's an approximation.
Q Now, the next thing you point out in your
report is that it shows that the damaged area,
quote, "shows signed of multiple crack tip
extensions.”

My first question is, is a crack tip
extension what we referred to earlier as there's
the Initial crack caused when the object impacts
the windshield, correct?
A Right.

179

180

problem with it on that point, correct?

- MR. PALOMBO: Chjection,
A I'm not an expert at human factors and how
optical distortion could affect a driver's
ability to drive. :
Q Could you tell us what ANSI Is?
A American National Standards Institute.
Q Okay. And it sets up a standard and testing
to see if materials and vehicies meet those
standards, correct? '
A Yes.
Q And one of those standards you just referred
to as the - | believe it's the luminescence
test? Is that what it's referring fo?
A Perceniage of transmitted light.
Q And 70 percent is the ANSI| standard, correct?
A Yes.
Q Now, when you say it's "optically aimost
opaque,” was that an observation you made with
your naked eye or with the microscope?
A It was-an observation that was evident both
with the naked eye and with the microscope.
Q And as we talked about earlier, you don't
know if it looked that way the day the repair was
done or it had somehow become more opaque over

178].
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Q And then a crack tip extension would be one
of thoss expanding a bit, correct?

A Yes.

Q Given that you've just testified that this

entire area was roughly a 10th of an inch, how )
big are these crack fip extensions that you
believe you saw?

A would have to measure them with the optical
microscope to answer that question accurately,
but they're much smaller than the initial defect.

@ And when you use the phraseology, "shows
signs of multiple crack tip extensions,” does

that mean that you believe those are crack tip
extensions to a reasonable degree of scientific
certainty or that you simply can't say how big

the initial damage was?

A The initial damage s the photo that's

shown. The crack tip extensions radiate outward
from it. And their size is — I'm not

speculating on them. | could view them under the

e e

microscope. _ _‘[
Q | want to make sure | understood you. These : l
crack tip extensions, are they within or without \
the roughly 1/10th of an area you described

earlier?
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rigidity that it was able to initiatz a defect In

181

1| A They extend outward from the central initi‘aiJ ° 1 | a brittle material.

2| impact, 21 Q Forexample, a lacrosse ball is not as hard
3| Q Do they extend outward beyond the area of 3 | as glass.

4 ¢ resin you observed? 4| A Yes.

5 A It was difficult that level of magnification 5|Q Butlcan tell you they can break

& | to determine whether they had been penetrated by 6 | windshields.

7 | the resin or not. This is an important issue. 7T1A Yes.

. 8 | The resin has a viscosity, and it can only 8 MR. PALOMBO: Basketballs,

g | penetrate a crack of a certain width, at which 9 too. '
10| point it wil étop. Even water will not flow 10l @ Later in that sentence, you used the phrase
11| through a hole of a certain size. 11! future fracture failure. Is that what we've

12| Q Am | correct then that you couldn't, using 12| already talked about?

13! your 60 X magnification microscope, tell whether i3] A Yes.
14} those cracks were there to begin with or it 14| Q@ And when you say, "form the basis for,"
15! occurred after the repair? 15| that's the uncertainty that we already talked

16| A 1know with 100 percent certainty because of 16] ahout, which is -

17| my background as a fractologist that those cracks 17, A I'msorry. You're going to have to --

18! were initiated by the initial impact event. 18| @ Sure. You state that ~ we just talked about
19/ Q So they had not expanded over ime? 19/ the multiple crack tip extensions, and then you
20| A They had not —~ | do not know if they had 20| say, "Which form the basis for."
21| expanded or not. ‘| only know that day. 21 MR, PALOMBO: Where are we,
22| @ And on the day you did your inspection with 22 Mike?
23| the microscope, you couldn't determine they 23 MR. FARRELL: ['m under
241 expanded beyond the area of resin appiied to the 24 Site Conditions, fourth line.
25 repalr; is that correct? 25 MR. PALOMBO: Okay.

- 182 . -

1| A Right. 11Q When you use the phrase form the basis for,
2! Q And the area of resin is the roughly 1/10th 2 | does that mean might cause?

3 | of an inch we discussed? 3| A No. Under the conditions that would aliow it
4| A Yes. 4 | to fracture it will cause. It's inevitable.

51Q Does your training and expertise allow you fo 5 | Brittle material will fail at the site of a gross

6 | look at damage or repaired damage to a windshield 8 | defect that is subject to sufficient stress that

7 { and determine what kind of object hit it? Do you 7 1 will subject it to failure.

8 | understand my question? 8|0 And that's the four factors and what we

9! A No ’ 9 | talked about before lunch — we've been through
10| @ No, you don't understand my question or the 10| that, correct?

11| answer to my guestion is no? 11| A Yes.

12/ A The answer to the question is that | would 12/ Q Atthe time you looked at it, Mr. Cullen's

13| probably not be able to determine what kind of 13| windshield had suffered no fracture failure,

14| object it was except | could tell you the object 14| correct?

15| was harder than the giaés, in most cases. 15| A No. There was the fracture. It was the

161 Q Let me make sure | understand your last 16| additional impact event.

47! answer. Are you saying that in most cases where 17| @ But no additiona! fracture since that?

18! a windshield is chipped, that's because it's been 18! A The cracks were beginning to extend. Butl
19| hit by an objed that's harder than glass or are 19| don't know if they were grown or they were from
20| you telling me that when you look at damage to a 20j the initial event.

21! windshield, you can tell whether or not the 211 @ And the answer would be the same with regard
22| object that hit it is harder than glass? 221 1o the other windshield you examined that day,
23| A | think the best way to put it is that the 23| which Is you don't know if they had grown from
24| object had enough energy in the object and enough 24/ the initial event or not?

26| A Notyet.
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185 187
11Q When you say, "not yet," not yet they hadn't 1 | installed.
2 | grown? 21 @Q How about driving the vehicle on an uneven
3 A Right 3 | surface with two wheéls on a curb and two wheels
4| Q Am/!correct that in reaching your 4 | off, would that put 2 mechanical stress on it?
5 | conclusions and writing your report, you did not 5[ A |don'tknow the design of the vehicle. That
6.| review any statistics, studies or reports about 6 | would be more of a question for Gary Derian.
7 | the actual failure or failure rates of repaired 71Q Okay. What did you have in mind when you
& | windshislds? 8 | wera mentioning mechanical stress?
g|A No. o ! A !was thinking of potentially at the extreme
10! Q@ Okay. No, I'm not correct or no, you didn't 10| worst case of roliover accident, and at the lower
11! look at those statistics? 11| end the thermomechanical stresses that are caused
12! A | recall somewhere on the internet reading 12! by when you turn your defrost on and your
13| that less than 10.percent of repaired windshields 13! windshield is cold.
14/ would fail, on one of the websites. But that was 14| Q@ Okay.
15| not time qualified. ' 15| A Soit's a range of stresses.
16| Q@ With regard to the resin degradation that you 16| @ You also opine that, quots, "It also appears
17| have alluded to in your report, and forgive me i 17| that the interlayer was exposed to the outside
18| | asked you this earlier, you sald you didn't 18| via crack surface.” Am ! correct that because it
19| observe that either with your eyes or with your 19| also appears that, you're not sure if that's true
20( microscope, correct? 20| or not, based on your exam?
211 A | was referring to the bond between the resin ‘24| A I'm almost certain, because when you look at
22| and the glass. The opacity may have implied tha 22| the picture, you can see a relief area in the ‘
23! there was ultraviolet light degrading the resin. 23| crater. That is an area where the glass actual!y
24| @ But as we talked about eardier, thatis a 24| was qomptete(y removed down to the PVE
25| hypothesis? 25| underlayer. And prior to repair, this layer
186 188
1] A Thatis a hypothesis. 1 | would have been the PVB underlayer.
21@Q Are there chemical or other tests you could 2 MR. PALOMBO: For the
3 | have done to determine whether the resin had 3 record, he's pointing to Figure 1
4 | actually degraded over time? 4 in his report.
5! A Notwithout interfering with or destroying 5| Q |don't mean to be flip. For the record, the
6 | the appearance. ' 6 | Xerox copy of those photographs, | couldn't tell
7| Q In your report, you refer to mechanical 7 | what you wers pointing to.
B | stresses. Thosa would be in the second category 8 You don't have the originals with you, do
_ 9| that we discussed before lunch, correct? 9 | you?
10| A You would have fo repeat what that second 10| A No. .
11| category -~ ‘ 11| Q@ Okay. How much of the 1/10th of an inch is
12{ Q | knew you were going to ask me that. 12| in that area you just described?
13 You identified the nature of stress, the 13| A This small area. {Indicating.)
14| nature of defect, location of the defect, and the 14/ Q Yes.
15| material. So mechanical strasses would fall 15| A Just looking at this graphical analysis from
16| within the nature of the stress, correct? 18| the photo, it appears to be roughty 1/4th of the
17| A Yes. 17| impact total width.
18| 0 And mechanical stresses would include things 18| Q@ So 1/4th of 1110th, roughly?
19| like hitting chuckholes; am | correct? 19| A - And I'd have to get out a calculator to --
20| A Yes. 20| Q@ [f1 could do math, | wouldn't have gone to
21| @ Bending the windshield whlle it's being 21| law school.
22! installed? 22 And beyond that observation, you have no
231 A 1don't believe - no, that wouldn't have 23 opinion whether the interlayer or its quatities
24| been something | would have been thinking of when 24! were affected by that penetration, correct?
25! | wrote this report. This windshield was already 250 A Without that additional destructive testing
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of glass flying around the passenger compartment
and other types of injuries. .
Q Are you aware of any circumstance where a
repair actually caused that to happen?
A No. o
Q Okay.
A But lack of injury does not take away the
defect. '
Q Okay. Are you aware of any report indicating
that that kind of event happened that would not
otherwise have happened involving a repaired
windshield?
A No.
Q Now, you are aware, are you not, that
windshield repairs have been being done in the
United States for at least 20 years?
A Yes. .
Q Okay. Based on your experience in the field
of ceramics, do you find it significant that
you're not aware of any such event, given that
span of fime?

MR. PALOMBO: Objection.
A No, | don't find it significant. I've oniy
been involved in this type of investigation for a
short petiod of time, and | had not been looking
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and had been unable to find any such incident,
would that change any of your opinions?

A | would have to review that entity's
information.

Q Okay. Butif that information existed, that
would be something that you would at least,
consider significant enough to look at?

A Yes, [ would review it.

Q Earlier, you told me that glass, like all
ceramics, begins to degrade -- it's always
degrading; is that correct?

A Like everything in our world.

Q Okay. Am ! also therefore correct that even
an undamaged windshield will, as you told me
before lunch, eventually, if the right

combination of those four factors occur, it will
fail, t0o? '

A Yes. Butwithout a gross defect at
significantly higher siresses.

Q Andcan you meastre in any way how much
higher you mean by "significantly higher"?

A | can just set a threshold and say that under
normal wear and tear, without an impact or gross
defect, a windshieid is designed and engineered
that it can take stresses above the engineering

195

at the issue.

Q Certainly that didn't happen to Mr, Culien or
Mr. Cullen's car, that you're aware of, correct?

A Yes.

Q And it didr't happen fo the other windshield
that you looked at in the parking lot that day,
correct?

A Correct.

Q Nor had it happened to any of the 15 or 20
other windshields that you looked at in the
course of what we already talked about, correct?
A Not at the moment in ime that | inspected
them.

Q Okay. And you're unaware of any windshield
failing in that manner, any repaired windshield
faiting in that manner at any point in time,
correct?

A What do you mean by "that manner"?

Q The glass flying around the passenger
compartment you referred to earlier and that you
refer to in your report.

A | did not investigate as 1o accident

statistics. | would have left that to

Mr. Derian.

Q And if another entity had done that research

194

© 0O~ D U B W N e

BNRNN NN S 2 o -

range that is defined as 4 to 5 PS! by four to
five people.
Q Do you have any knowledge or information
about how a repaired windshield would fare; what
stresses it would hold up to?
A | have some of the testing that was done by
the National Glass Association and others. But
that is not -- that is merely representational
testing. 1t does not represent field conditions.
Q And by "field conditions,” you mean the real
world? ‘
A That's correct.
Q And that's the real world in which you're
unaware of any failure like we just talked about,
correct?

MR. PALOMBO: Objection.
A No. The failure - how do you define
failure? The failure occurs at the moment the
gross defect occurs.
Q) And that's when the chip happens?
A That's right.
Q Okay. What is your definition of a gross
defect?
A 1 would define a gross defect in engineering
terms as one that degrades the strength below
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believes windshield repair is appropriate?

Cullen vs.
. 197|.
that engineering range. In common sense 11 A |don't know that | would use the word
practical terms that you can view with your eye, 2 | “appropriate”. They appear to be responding to
{ would say a gross defect is one serious enough 3 | market pressure in trying to find the best
that you report it to State Farm o have your 4 | possible repair solution.
windshield fixed. 51 Q And that's just your ohservation of what you
Q Okay. And so under your second definition & | think prompted NGA to come out with those
what a gross defect is would be something that 7 | standards?
would vary based on what people are willing to 8|A Yes.
tolerate in their windshield, correct? 9|Q The major windshield manufacturing companies
10| A No. The definition, according io the way | 10| that you've alluded to earlier today, do they
11| gave it, would be an engineering definition that 11| participate in NGA; do you know?
12| has to do with the stress the glass can take. 12| A 1believe some of them do.
13| What somebody can tolerate or not has no impact 13/ Q Do you know whether any of them also
14| on the actual strength of the glass. 14| participated in the formulation of the windshield
15| Q 1thought you told me that your common sense, 15| repair standards?
16| everyday definition of gross defect would be one 16| A | do not know.
17| that was serious enough that one would report it 17| @ Would your opinion about what is acceptable
18| to their insurer? 18] to those companies change if they had
19| A There's a strong correlation between what you 19| participated in issuing those standards?
20| would report and what ! would consider bad enough 20| A I'msorry. Would you repeat that?
21 it lowers the strength of the glass below 21| Q@ Sure. You've stated that you don't believe
22 engineering range. 22| there's any repair that would be acceptable to
231 Q What do you base that statement that there is 23| the manufacturers. Do you recall that?
241 a strong correlation? ‘1241 A No. | stated that there was na repair that”
25( A Years and years of looking at broken glass. 25! would be acceptable to the manufacturers as if
198
1]Q Anything else? 1 | they manufactured a windshield with that damage,
21 A Just my experience and knowledge. 2 | they would not repair it and sell it to the end
3| Q Okay. At page 4 of your report, you make the 3 ! user. That's the meaning of that statement.
4 | statement that "There is no acceptable standard 41Q And it doesn't go beyond that?
5 | for repairing gross and permanent surface damage 51 A That's right.
6 | to a windshield applied by any of the major 61 Q Okay. Inaddition to the NGA, there are
7 | windshield manufacturing companies.” 7 | several other organizations that have issued
8| A Yes 8 | windshield repalr guidelines; is that correct?
9 | Q What's your basis for that statement? 9| A I'm not aware of them.
10| A Experience in the industry as well as 10; Q Okay. Is there any damage to a windshield
11| discussion with many of my peers who are in the 11| that you believe is appropriate or an appropriate
12| industry. | have not been able to locate a 121 candidate to be repaired or do you believe that
13{ company that would repair a windshietd and sell 13! any damage requires replacement?
14| it and it lock anything like these repaired 14| A | believe that any damage should not be
15| windshields that | viewed. ‘ 15| repaired with a polymer resin, because it cannot
16/ Q Okay. Is that what you mean by "acceptable,” 18/ restore the giass fo its original condition.
17| that they would resell it? 17/ Q Are you aware of any other manner of
18| A Yes. 18| repairing glass, windshieid glass?
19| @ Okay. Are you aware that the NGA has 19] A Not windshield glass.
20/ participated in and endorsed a series of 20/ Q Okay. Mr. Carmody, if you could take a look
211 windshield repair standards? 21! at Section E.2 of your report.
221 A Yes. 22/ A Yes.
23| Q And | take it then that you understand that 23/ Q And beginning with the all capped statement,
24| the NGA has set forth situations in which it 24] "STATE FARM issued,” and continuing until the
25 25! middle of the following page, am | correct that
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processes. Do you recall reading that?

: 201 203
that is simply your quoting from or paraphrasing 1A Yes.
from a document that was provided to you? 2| Q Do you believe that repalr technology and the
A Yés_. 3 | resins used has continued to improve since 19987
Q Okay. And that kind of paraphrasing or 4 A Idon't know if it has improved or not
quoting doesn't reflect any testing or analysis 5 | improved. ]
that you've done, correct? 6| Q And you made no effort to find that out as
A ltreflects the testing or analysis that 7 | part of your work; is that correct?
State Farm performed. 8 | A It appears to me if you define improved by
Q Okay. Now, what you're referring to o | some of the claims made by some of the
beginning on page 4 is a 1998 report about long 10! manufacturers. | just had no chance to evaluate
cracks; is that correct? 11! that on a technical basis. | see claims it has
A Thatis correct. 12| improved. 1 did not myself verify that
Q And that report is titled, "Long Crack 13| scientifically.
Repair," correct? 14/ Q Okay. The first thing you quote from this
A Thatis correct. 15| report is that the ANSI tests show that
Q And the definition of long crack as used in 16| penetration and spal!ing performance is similar
that study is a crack over six inches, correct? 17| to new laminated glass. Now, what is spailing?
A | don't recall the limitation. 18{ A Spalling would be defined as the separation
Q Okay. Certainly Mr. Cullen's windshield did 19| of the composite layers and individual sections.
not and does not have a long crack; is that 20| @ Would penetration be used in its normal
correct? 21| sense, which is whether or not an object gets
A Thatis correct. 22/ through the windshield?
Q And this report is dated five years before 231 A That's correct. .
Mr. Cullen's car was repaired; is that correct? 24/ Q One of the things this reports indicates is
A Yes. 25| repaired glass and new laminated glass are
202 = 204
Q And itis dated seven years before you issued 1 | similar in this regard? ;
your report; is that correct? 2| A Only similar as in the way State Farm
A Yes. 3 | performed the tests on a newly repaired
Q  You make the statement in your report that 4 | windshield. They go on in bold caps, | stress,
"Many concerns that apply equally to all repairs 5 | that the long-term effects were not studied. And
became evident"? & | that was a concern to State Farm.
A Yes. 7 | @ And when tests don't exist, that means you
Q What's your basis for that statement? 8 | simply don't know, cormect?
A 1It's just based on my experience as a ceramic 9| A No. When tests don't exist, it's not that
engineer, my cbservation of what their concerns 10| you don't know. It's that you can't confirm.
are, and the fact that | befieve that these 11| You can definitely infer based on your experience
concerns apply equally with difierent magnitude 12| and knowledge.
but equally to all types of defects introduced to 13| Q Are you aware whether any such testing
glass that are repaired with polymer resins. 14| protocols for durability and the other things
----- 15| listed ocour today?
(Defendant's Exhibit L marked for 16| A | am not aware.
identification.) 17/ @ Did you make any attempt to find that out in
----- 18| the course of doing your work in this case?
O Mr. Carmody, is Exhibit L the long crack 19 A | did.
study we've been referring to? 20 Q@ And you were -
A Yes. 211 A |]ust did not locate anything.
Q And that report notes hut you don't reflect 22{ @ Okay. What do you think is meant by the use
it in your report that in the time period leading 23| of long term here?
up to 1998, there had been improvermnents in repair 24| A | cannot speculate on what they meant when
25 they wrote it up.

Parise & Associates Court Reporters 216-241-5950




O o~ g BN -

NN M N NN @2 @& b o o aoa o

O N h WA

NA N NDNDAMN =S =S o w2

Cullen vs. State Farm, Depo of Craig Cazmbdy, 1-24-07

209 211
windshield was repaired, correct, or whether it 1 2 R Rl ]
was repaired, because he didn't have a long 21 @ Mr. Carmady, is the exhibit we've marked as
crack, correct? 3 | Carmody Deposition Exhibit N, as in Nancy, which
A The issues that were raised in the long crack " 4 | is entitled, "Windshield Repair Tests: Summary
report, | believe, as an ceramic engineer, are 5 | Report," is that the information you had about
pertinent to all repairs. Had State Farm looked & | the tests that were done and the results?
with a ceramic engineering viewpoint at what 7|A Yes. '
their own discoveries were, they should have 8 i Q Those two documents, Exhibit M and N, taken
raised a critical eye towards their whole 9 | together, that is the source of all of your
practice of repairing windshieids. 10{ information about this subcommittes’s work; am |
L e 11} correct?
(Defendant's Exhibit M marked for 12| A Yes. _
identification.) 13/ Q Both of those documents are dated in 1994, am
----- 14| 1 correct, or late 19837
@ Mr. Carmody, the next document referenced in 15/ A | don't see the date -- yes, 1993,
your report is the 1994 National Glass 16| @ s it generally your practice to rely on
Association Subcommitiee Report. Is that what 17| 12 year-old information?
we've marked as Exhibit M? 18] A 1rely on the Information that's available,
A Yes. 19} and this was the most current that | could find.
Q Okay. And, again, what appears in your 20| @ Okay. Would you agree with me that repair
report from the middie of page 5, the paragraph 21{ technology has evolved dramatically in the last
beginning, "in January,” uniil the ltem No. 4 in 22| few years? _
the middle of page 6 is simply a paraphrase from 23 MR. PALOMBO: Objection.
that document; is that correct? 24| A Ihaven't evaluated it.
A That's corract, 25| Q Can't opine about that?
210 212
Q Ckay. Do you know how this committee was 1] A Yes.
formed — or subcommittee, | should say? 2| Q Whether or not you would be comfortable
A No, 1 do not know. 3 | relying on 12 year-old information, does that
Q Do you know who was on it or what their 4 | depend on whether it's a developing field or not?
qualifications were? ' 5| A |don't understand the question.
A No. 6| Q Youwould agree with me that developments in
Q Do you know what companies they represented? 7 | computer technology have been rapid?
A No. 8| A Yes.
Q Do you know what tests they actually did or 9| Q And can you identify a field for me where the
what the results were? 10| technology hasn't changed that much or as
A Yes. 11| rapidly?
Q And that's in a separate document, correct? 12| A The glass industry.
A It's -- actually, [ don't believe this is the 13| Q Okay. Would you be less comfortable relying
complete report. 1 think this is just the 14| on 12 year-old Information with regard to
summary. 15| computers than glass? '
Q Okay. Do you know anything about the 16 MR. PALOMBO: Objection.
Windshield Repair Work Group Technical 17| A That's a hard question to answer. Could you
Subcommittee that isn't stated in this document 18| restate it in a different way?
or the summary report of the tests? 18| @ Would you agree with me that it is more
A I'msormy. 20| important to have current information in a field
Q Sure. Let's just do it this way. 21| that is rapidly changing than it is to have
A Perhaps you could show it to me. 221 current information in a field that, like the
----- 23| glass industry, is changing less rapidly?
(Defendant's Exhibit N marked for 24! A Current information Is always desirable when
25| it's available.

Identification.)
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‘ 27
they could have done it. | would need to see 225 1| Q@ With regard to Carmody Exhibit P, which is an %
that reference in order to describe the test 2 | undated letter to a John Neiflans from an
mechanism, - ' _ 3 | Ed Tingley, neither of those gentlemen work for
Q What is a butt-joined repair? 4 | State Farm; is that correct? )

A That means that the crack was joined together 5 MR. PALOMBO: Objection.
face-to-face. 6| A {don't know.
Q Flat side to flat side? 7 | Q You have no reason to believe that they do?
A Yes. ' 8| A Not according fo this memo.
Q Okay. Was that what was done with 91 Q And this letter is undated. Do you have any
Mr. Cullen's windshield? 10| idea of when it was sent or received?
A No. 11| A No.
Q What's a lap-shear repair? 12| @ Okay. Now, the Z26.1 standard, that's issued
A Pm not sure. 'm not sure exactly what 13} by ANSI, which you already told me about,
they're referring to. | couldn't draw a picture 14} correct? ‘
without additional information about the layout 15| A Yes.
of that test, 16/ Q@ And what does that apply to?
Q So you couldn't tell me if that has any 17| A I'm sorry? .
connection fo the repair done to Mr. Cullen's car 18| Q@ Who does the Z26.1 standard apply to? It
or not, that particular - the lap-shear repair? 19| applies to manufacturers, correct?
A {can telf you If Mr. Cullen's repaired 20| A Yes, it would apply to manufacturers. And
windshield was subjected to these fypes of tests, 21| it's a minimum standard that establishes safety
then we would have some indication of how it 22 practices in the marketplace.
performed. 23| Q@ Okay. And as | read the point of
Q Am | correct what you just told me is if you 24| Mr. Tingley's letter to Mr. Neilans, is that
did this test, whatever it is, to Mr. Cullen’s 25[ Mr. Tingley is of the opinion that Z26.1 should

‘ . 228 228
windshield, you would find out how it performed 1 | not apply to repairs. s that your understanding
under this test that's referred to in this 2 | of this letter? .
document? | don't mean to be flip. 3| A Thatis what he states.
A Putting it another way, if Mr. Cullen's 4! Q Why did you choose to quote from this letter
windshield was damaged and repaired similar to § | in your report?
how this test describes and subjected to stress 6| A Because it shows that the repair industry has
in the same regime that it was in this test, then 7 | no intention of meeting those minimum safety
ybu can draw correlations as to how it would 8 | guidelines that were established by ANS! in their

perform under those conditions.
Q Did you do any, beyond reading what was in
this report, did you do any investigation or
calculations to try and verify the validity of
these results or did you accept that the tests
were done properly and the results were what they
are as stated?
A 1did nottest. 1did analyze. And |
believed that the results were consistent with
what | expect from a piece of broken glass that
had been adhered using polymer.
(Defendant's Exhibit P marked for
identificaticn.)
Q Let me know when you're ready, Mr. Carmody.
A Go ahead.
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procedures for repair. _

Q And because they're not manufacturers, those
guidelines do not apply to them; is that cotTect?

A No, ! do not believe that is correct. |

think the National Safety Council has established
when there's 2 minimum standard that's present in
a manufacturer, that's to keep people safe, and
that persons downstream of that commerce should
try to adhere to those standards.

G And the ANSI standard with regard to glazing
materials, what does glazing materials refer to?
What does it apply to?

A In this case, Z26.1, it refers to all manner

of glazing being glass. in this case, it's the

only approved material for use in motor vehicles.
Q And you reference the National Safety
Council. Were you referring to a written
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1 | pronouncement or policy or something that has 29 1 1 to check. You should have a Bates stamped reply
2 | been issued by that body? A 2 | to this letter of at some point in this
3t A Yes. | have access to that information. 3 | correspondence there's a letter from Visteon
4 t i's based on my experiencé. And | do not have a 4 | stating that they believe that it is not only
5 | copy of it with me today. 5 | improper but Hiegat because of visual
6| Q Okay. And was your earlier answer on that & | transmittance. | believe that letter should be
7 | subject your best recollection of what the 7 | in your file.
8 | National Safety Council has announced, 8| Q Okay. Beyond that letter, are you aware of
@ | pronounced, whatever it did on that topic? 9 | any Government agency that has issued an opinion
10{ A That is not a verbatim quote. 10| agreeing with --
11| @ That was my question. 11| A No.
12! A It's based on my understanding and experience 12{ Q Are you aware of any engineer other than
13| in products liability that responsibility 13| yourself and Mr. Derian who has expressed that
14| continues and liability continues. If someone 14| opinion? ' '
45| has knowledge that they're creating an unsafe i6] A Yes.
16| condition, then they can be held liable. 16| @ Who would that be?
17| Q And if we wanted to know what the National 17| A 1 discussed this at length with several of my
18| Safety Council has actually stated, we would have 18 péers that are ceramic engineers.
19| to lock that up somewhere, correct? 1g| Q@ And who are those gentlemen or women? Are
20| A Correct. . 20| any of them employed at Robson?
21| @ Do you have any opinion as to whether a 21! A No.
22! repaired windshield could ever comply with Z26.17 22| Q What are their names?
23| A Yes. | do not believe a repaired 23| A Dr. Tony Longobardo.
24| windshield -- | believe any windshield which has 24| @ Where does Dr. Longobarde work or reside?
25! been repaired would violate some of the 25! A He is the former technical director of
‘ 230 '
1 | requirements of ANSI Z26.1. 1 | Guardian Industries.
2 | Q Which requirements? 2 MR. PALOMBO: Do you want
3| A Itwould depend on the repair and the 3 to try to spell that?
4 | windshield. But specifically abrasion 4| A We justcall him Tony bag of donuts,
5 | resistance, minimum transmission value, chemical 5 | L-o0-n-g-o-b-a-r-d-o. )
6 | resistancs. 6 | @ And where does Dr. Longobardo reside?
7 1Q Ckay. Any others? 7| A His residence, | believe, is in Michigan, in
8 | A Itwould depend, again, on the repair. Each 8 | the Detroit area, but he has recently taken a new
9 | of them could potentially be compromised 9 | position in South Carolina somewhere.
10| depending on the repair. 10! @ Did anything in your conversation with
14| Q Soit's your opinion that all repaired 11| Dr. Longobardo cause you to reach or cause you to
12| windshields may violate one of those three 12| change any of the conclusions you've expressed in
13| portions of Z26.17 13| your report?
14| A Notmay. Do. 14| A No.
15/ Q@ Okay. In what way would be a windshield by 15/ Q Do you recall any other conversation you've
16| windshield determination; is that correct? 16| had with people who agree with you on this topic?
17| A That's correct. As an example, the Cullen 17| A Yes.
18| windshield clearly violates the visual 181 Q@ Who would that be?
19| transmission light requirement because of the 18} A Mr. Michael Eudy, E-u-d-y.
20| opacity of the repair. 20! @ And where does Mr. Eudy work and reside?
21! Q With regard to your opinion that no repaired 24| A Mr. Eudy Is an independent consultant, and he
22| windshield can meet the standards you've referred 22| resides in Union, Missouri.
23| to, are you aware of anyone that agrees with 23| @ How is it you came to discuss this issue with
24| that, besides Mr. Derian? 24| Dr. Longobardo and Mr, Eudy?
25| A They're long-time associates and peers. We

A | beligve there's a reply, and | wouid have
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A 1don't know -- 3 1 | sentence of the first paragraph on page 7, which
MR. PALOMBQO; Objection. 2 | reads, quote, "By dealing with a subsidiary of
A | don't know that it's never actuaily 3 | PPG, State Farm should have known that they were
occurred. 4 | falling to provide their insured with the level
Q Okay. Do you have any reason to doubt 5 | of safety and protection mandated by the
Mr. Tingley's statement that as of the date he 6 | federal government.”
wrote that letter, his organization, the National 7 Is what State Farm should bave known a matter
Windshield Repair organization, was unaware of 8 | of ceramic engineering?
such an instance? 91 A Itis a matter of this forensic
A Thatls what he stated. 10! investigation, not cerarmic engineering.
Q And agsuming that his statement is accurate, 141 Q@ And you didn't apply any scientific or test
you don't believe that has any significance; am | 12| or principle in making that statement, corract?
correct? 13| A | applied my observation of the facts in the
MR. PALOMBO: Significance 14| case.

) to what? L 11
A Well, it states here that the committee is 16 {Defendant's Exhibit Q marked for
not aware of one instance. The committee is 17 identification.)
composed of a few individual members. | do not 8 mee=--
know that they're speaking for every member and 18/ Q@ Mr. Carmody, we've now marked as Exhibit Q a
every knowledgeable person in the National Glass 20! copy of a Report of Test from the United States
Association when they refer to the commitiee. 21| Testing Company. |s this something you reviewed
Q Okay. Would you agree with me that as of 22 in writing your report?
today, repairing windshieids Is an accepted 23| A Yes.
practice in the United States? 24| Q Okay. And this report reflects the results
A Making it acceptable doesn't make it safe. 25| of tests done by the United States Testing

238
Q Okay. Are you aware of any insurance company 1 | Company; is that correct?
that will not pay for windshield repair as a 2| A Yes. .
matter of practice or policy? 31 Q And they were asked fo do those tests by a
A | did not investigate, so I'm not aware. 4 | company called Ultra Bond?
Q Okay. Are you aware of any state that 51 A Thatis correct. _
prohibits the practice of repairing windshields? 6 Q Are you familiar with United States Testing
A | believe that there are some states who have ' 7 | Company, Inc.?
imposed guidelines and restrictions, but, again, 8 | A Justvaguely.
that -- 1 did not fully investigate that. 9| Q Okay. Do you believe that to be a reputable
Q What states do you believe have such 10| company or testing lab?
guidelines or restrictions? 41! A i can't deduce that from my knowledge of >
A | cannot recall the name of the state. It 12| Googling them. g
might have been Minnesota. 13 Q In the course of your Google research, did |
Q It was not Ohio, | take it? 14{ you find out that they were recagnized by the
A | do not believe it was Ohio. 15 U.S. Government, specifically the Department of E
Q Are you aware of any State Department of 16| Labor, as a nationally recognized testing 'ab? '
Insurance that prohibits insurance companies from 17{ A Yes, | saw that.
paying for repairs to windshields? 18] Q Are you personally recognized in that way by
A No. 1did not investigate that. 19| the Federal Government at any level?
Q Whatdid you mean in your report when you 20/ A No.
made the statement, "By dealing with a subsidiary 21| Q@ is Robson Forensic?
of PPG, State Farm should have known" - let me 22! A I'mnot aware if they are or not.
rephrase my question. 23! Q And the NGA subcommittee we referred to
"Mr. Carmody, I'd like to direct your 24| earlier isn't certified in that way, as far as

attention to the statement you make in the last 25 you're aware; is that correct?
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test regime,"” by the USTC, "does not address many

. 243
1| A | saw no information stating one way or the 241 1 | of the known problems with windshieid repair™?
2 | other. 2| A Yes.
3| Q Okay. Now, the test performed by the United 3|Q And then you go on to mention optical
4 | States Testing Service -- the test they did show 4 | properties. When you mentioned opticat
5 | that the repaired glass was as strong or stronger 5 | properties in this paragraph, did you mean
6 | than unrepaired glass, uncracked and unrepaired 6 | anything that we haven't already discussed today?
7 | glass. Is that a correct description of the test 7|A No.
8 | results? ' 8| Q Okay. With regard to delamination, did you
9| A No. ! believe the heading says itis 9 | mean anything that we haven't already discussed
10| stronger, Ultra Bond is stronger than glass. 10| today?
11l @ And they did impact and penetration testing 11| A No.
12] under ANSI Z26.1, cormrect? 12| @ With regard to the contamination mentioned in
131 A Yes. They did some of the ANSI Z26.1 tests. 13! the next sentence, did you mean to refer to
14| Q And these test results were also amongst the 14| anything that we haven't already discussed today?
15| materials from State Farm's files that were 16t A No.
16| provided to you, correct? 16| @ Same question with regard to the longevity
17/ A Yes. 17| under UV light exposure, physical abrasion, or
18| @ So In the same way State Farm was aware of 18| chemical attack on the road. '
19| its long crack study, they are aware of these 18| A No.
201 test resuits, too, correct? 20| @ And your reference to the thermal heating
21 A Yes. : _ 21| from the vehicle heating system, we've already
22| @ Okav. Why then didn't you make it a point to 29| talked about what you meant to refer to there?
23{ mention in your report that State Farm was aware 23| A Yes. )
24| of these test results in the way you made them 24| @ Okay. Now, your conclusion is that these
25| awars of the long crack study? 25| test results should be completely discounted; is
. 542 244
1| A |talked about the anomalies and some of the 1 | that correct?
2 | statistical problems | had with this particular 2| A My conclusion is that these test results need
3 | study. 3 | to be supplemented with additional testing in
4| Q Did you subject the NGA test results to the 4 | order to reap any of the valid information and
5 | same kind of scrutiny you subjected these test 5 | compare and contrast it to the overall test
6 | results to? 6 | conditions. '
7 1A tdid. 7| Q And you reached that conclusion about these
-8 | Q Did you find any anomalies in the NGA test 8 | test results based on your specialized knowiedge
9 | resulis? 9 | and fraining and your analysis of the report
40! A | did not find the same type of anomalies. 10| itself, correct?
111 Q@ The NGA report itself points out some 11] A Thatis correct.
12| anomalies and scatter? 12| @ Now, with regard to the items that you
13| A Anomaly and scaiter would mean two different 13! reference It not measuring or not -~ strike
14| things to me as an engineer. 14| that. .
15/ Q And the anomalies that you referred to, are 5 With regard to items that you state this
16| those the ones referenced in your report? 18| report doesn't measure, you're eriticizing them
17/ A Yes. ' 171 for not testing those things, correct?
18| Q@ Now, one of the statements you make in your 181 A Yes,
19| report is that you allege these tests don't 18| Q Okay. Do you know whether those {ests were
20| address known problems with windshield repair. 20| ever conducted and they simply weren't in State
Are those anything different than what we've 21| Farm's files?
22| talked about today? That's a terrible question. 220 A} would not know that based on the discovery
23| Let me withdraw it. 23! | recsived so far.
24 At page 7 of your report, you state that "The 24/ Q Okay. If the United States Testing Company
25! had conducted the transmission tests we talked

parise & Associates Court Reporters 216~241-5950
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A Yes. .

Q Beyond it being difficult to explain, you

don't dispute that's what the test showed, do

you? :

A No. Isee results that show that. |

question the validity of the method, the

apparatus. 1 would want much more information
about this test than is presented in the report

in order to understand why those results are
there. They're anomalous to me.

Q And when you make the assertion that "glass
could be made stronger by repair is not
consistent with established material science,” is
the established material science anything other
than what we've discussed up to today?

A That would be - the short answer is no.

Q Okay. Now, in bath the NGA subcommiittee
tests and the USTC tests, those were both done in
labs under what you referred to as controlled fab
conditions, correct?

A Yes. Although I fee! the United States
Testing Company were more controlled because they
did not reflect a variation In number of
laboratories, variation in resins. And even

though they tested more samples, they conducted

253
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MR. PALOMBO: Objection.

That's not what he testifled to.
A No. | have - as we just stated, | see a
real need for field verified testing of repaired
windshields. But all that is in intention is to
verify what | already know as a ceramic engineer
is you cannot restore a windshield to its
original condition by any method other than
remelting the glass and restoring it to its
original giass condition.
Q And whether the difference between a repaired
windshieid and what you've described as the
original condition leads to any fallure event is
dependent on that four factor analysis or

‘interplay that we discussed before today; is that

correct?
A The eventuality of the failure will depend on
which of those four variables are applied at what
time. _
Q Mr. Carmody, you titled Section E.3 of your
report "State Farm Misled Their Insured About
Froblems with the Repairs.”

Is whether or not someone has been misled a
matter of ceramic engineering?
A When it applies to a case that I'm
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fewer tests overall.
Q Did you and Mr. Bashein ever discuss whether
you should look closely at how the tests either
by the NGA subcommittee or United States Testing
Company were done -

_ MR. PALOMBQO: Objection.
Q - or did you come up with that idea on your
own?
A | did that because I'm an engineer and !
analyze reports. :
Q Now, one of your criticisms, and 1 assume it
would apply to both, is that they did not reflect
real field conditions, which would be, | suppose,
what cars are exposed to in the real word?
A Thatis correct.
Q Do you think that statistics or actual data
about real world events involving repaired
windshialds would be a better reflection of the
issues we've been discussing today?
A Depending on how the data was generated, the
scientific methods that generated i, yes.
Q Would it be fair to say that you'accepted the
results of the NGA subcommittee test at face
value but totally discounted the test results
reflected in Exhibit Q, the USTC tests?
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investigating and that misleading event leads

that person being exposed to a hazard, then my
experience and background would apply.

Q Okay. Was ceramic engineering disqussed
anywhere in the script, that you recall?

A The word "ceramic engineering” was never
used, but the principles that apply are basic to
geramic engineering.

Q | take it from your earlier testimony that
you're not offering any opinion as to whether
Mr. Cullen himself was actually misled; is that
correct?

A | believe Mr. Cullen offered that opinion in
his deposition.

Q But as | think you said earlier, you don't
know what he actually thought at that moment,
correct? '

A No, sir,

Q And you don't have an opinion or know what
any other State Farm insured thought at the
roment they made their claim, correct?

A No. Alll could do is read the script and
think what | would think subjected to the same

soript. 7
Q And am | correct that either | or Mr. Palombo

Parise & Associates Court Reporters 216—241—5950
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A Firstpags?

Parise & Associates Court Reporters 216-

cullen vs. State Farm, Depo of Craig Carmody,
‘ 289 ’
A No. 1| Q Of Exhibit R. I'm sorry, These are notes
Q Okay. Are you aware of any person suffering 2 | from the deposition.of Mr. Bischoff, correct?
an injury that they wouldr't otherwnse have 31 A Yes. It's the Cullen matter.
| suffered as a result of any of the issues we've 4| Q Yes. And the numbers on the left-hand side
discussed today? 5 | columns would be the page numbers of the g
A Could you please rephrase that question? 6 | deposition? i
Q  Sure. You've |dent1f ed various issues of 7 A Yes. I
goncerns that you have with repairs. Are you 8| Q And there's a notation two-thrrds of the way )
aware of any of those |ssues or concemns actually g | down the page in big cap letters that says,
leading to an |njury o a persan that would not 10 "GD." Does that mean that was something you
have occurred if their windshield had not been 11| wanted to bring to Mr. Derian's attention? E
repaired? 12! A Yes. : :
A No. But the National Safety Council has i3l @ Do you recall if that was something you ’
ruled that lack of injury does not eliminate the 14| wanted to bring to his attention or something you b
defect. If you play Russian roulette and don't 15| wanted to ask him about? '
get shot, that doesn't mean you weren't exposed 16| A it was something | wanted to ask him about.
to arisk. 17! | was curious about the critical viewing area,
Q If a risk you had been exposed to was 18! what it was for my information.
significant, would you expect it to manifest 19! @ And did you ever discuss that with him?
itself over a period of 20 years in some real 20| A Yes, | believe we did.
world example? 21| @ And did he tell you how this was calcutated
A Yes. 'msure it has. 991 with the angles and those kinds of things?
@ Butyou cant point to any statistic, report 231 A | did discover that and read his report and
anecdote, anything of an actual incident in which 24| the exercise in geometry, and he said he would
that's actualiy happened; is that ‘correct? 25 ook into it.
_ 270 : ' 27,
MR. PALOMBOQ: Objection; 1| @ Did you receive his report before completing l
asked and answered. 2 | your repart? You couldn't have, correct? ‘
A | did not conduct that investigation. 31 A No. g
Q Okay. 41 Q Down in the bottom right-hand side corner of l
MR. FARRELL: Tell you 5 | that first page, am | correct that the little
what, why don't we take 10 & | math problem there is you calculating the time
minutes, because I'm very close. 7 | you spent, 1.25, 4.25, 5.57
(Brief recess taken.) a8l A Yeah. I'm notsure what those scribbles ) i
----- g | are. | don't know if they even relate to this ' g
(Defendant's Exhibit R marked for 10! case or not, to be honest with you. l
identification.) 11| Q@ Do you know what 22837366 means? i '
----- 12/ A Yeah. | think it was a serial number for an E
Q Mr. Carmody, I've just handed you a five-page 13| order | was placing to McMaster-Carr. | think | \
document we've marked as Exhibit R. Is thata ! 14| was multi-tasking.
copy of the notes we discussed briefly earlier 15! Q Related -
today? 16! A Unrelated to this case.
MR. PALOMBO: For the 17/ @ Maoving to the second page, are those your
record, they're aiready attached 18! riotes from the deposition of Mr. Cole? E
to Exhibit E. 10| A Actually, 1 believe that's mislabeled. t
MR. FARRELL: Right. it's 20| need to check my file. 1 believe thats a
just a separate set. 21| continuation of the Bischoff. g
Q Ami correct that everything that appears on 29| Q And the notation for page 63 says, l
the first page are simply your notes with page 23| "Contradiction, major contradiction. They do '
references from Mr. Cullen's deposition? 24| share repair.” Do you know what that means?
25! A No. | would have to read the deposition just %
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deposition? Because if there's been a Flynn

to see ~ to jog my memory, Oh, yeah. Let me 27 1 | deposed in this case, I'm unaware of it.

read It in context, and | will make my 2 MR. PALOMBO: Maybe there's
statement. Yes. That references earlier notes 3 a lawyer named Fiynn.

that | had reviewed from this deposition which . 4| @ This seems to involve a valve, throw valve.
indicated -- well, what it states is that to my 5| A Yes. Soyou can strike that from these
knowledge, from other information that | had 6 | records.

reviewed, State Farm and Lynx did share repair 7 | Q@ Okay. And then the final page of this
statistics back and forth between the two 8 | Exhibit are your notes from the deposition of
companies. 9 | Joanne Guerra?

Q Okay. Where did that other information come 10| A Yes.

from? 11| @ Mr. Carmody, I've placed in front of you two
A I'm not sure. 12! documents, one entitled, "Windshield Repair,

Q Isit-- 13| Protects & Preserves, The Federal Motor Vehicle
A | would need to review it. 14} Safety Standards,” and the other entitied,

Q Would | be correct if | stated that the 15/ "United States Windshield Repair Guidelines." Am
contradiction - do you believe Mr. Bischoff 16| | correct that these were documents amongst the
contradicted something he had said earlier in his 17| group that were produced to me earlier this week?
deposition or something that you were somehow 18| A Yes.

aware of? - 19| Q And am | also correct that these were

A He contradicted something | was aware of. 20| materials that were In your file but that you did
And | cannot recall from these notes without 21| not rely upon and that did not impact the

careful review whether it was in this deposition - 22| opinions that you expressed in your report that
 or whether it was from some other evidence in the 23| we've discussed at some length today?

case. 24, A Correct.

Q And you believe that had something to do with 25| @ Okay. And those were, again, a part of

274 276

the repair statistics and whether that 1 | Exhibit -- what was it, Tony? The larger set?
information was shared between Lynx and State 2 | What did we mark that as — a previously marked
Farm? 3 | Exhibit.

A That is correct. 4 MR. FARRELL: That's all

Q Those statistics played no rale in your, 5 the questions [ have for you at

opinions in this case, correct? 6 this point in time, Mr. Carmody.

A Correct. 7 MR. PALOMBO: For the

Q Okay. Moving down to page -- the notation 8 record, that was Exhibit E.

for page 77, it states, "Policyholders decision 9 MR. FARRELL: Thank you,

is important.” Why did you make that notation? 10 Tony.

A | need a minute to review, please. 11 During Mr. Derian's

I'm not sure what my thought pattern was when 12 deposition -- and | know you

| made that note on 77. 13 weren't here, Tony — Craig and |

Q Your notation for page 110 states, "They hope 14 had a discussion and agreed to

they are repaired but it is the decision of the 15 disagree about whether | was bound
policyholder to decide." Is that a paraphrase of 16 to only one deposition on

something -- is most of this a paraphrase of what 17 Mr. Cullen's claim. | will

Mr, Bischoff said, these points? 18 reserve the right in the same

A Yes. : 19 manner | did during Mr. Derian's

Q Turning to the next page, those are, again, 20 deposition if it becomes

your notes from the deposition of Mr. Karol? 21 appropriate.

A Correct. _ 22 MR. PALOMBO: We'll reserve

Q | believe the next page is & result of you 23 our right to obiect to it.

_multi-tasking again, am | correct, the Flynn 24 Obviously, we'll have to fight

25 that out another day.

Parise & Associates Court Reporters 216-241-5950
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MR. FARRELL: Perhaps.

MR. PALOMBO: Chbviously,
you'll have the right to read the
deposition. I'm sure it's going
to be ordered. t's your right,
so you can — do you want to read
it? She'll contact you and make
arranpements for that. If not,
you can just waive.

MR. FARRELL: Andlet me
suggest that we make sure that
Cheryl has the best way fo contact
Mr. Carmody, since from recent
experience, that isn't always
easy.

MR. PALOMBO: 1 would
suggest you read. Can you mail it
to him if he's out of state?

Off the record.

{Signature not waived.)
(Deposition concluded at 5:30 p.m.)

Craig Carmody

The State of Ohio, }
-} 88!

> ' CERTIFICATE
County of Guyahoga. }

{, Cheri/él L. Righter, Notary Public within and
for the State of Chio, duly commissioned and
%uahﬁed do heret{y certity that the within-named .
HAIG CARMODY, was by me first duly sworn o testify
the truth, the whole truth, and nothing but the truth
in the cause aforesaid; that the testimony then given
by him/her was by me reduced to stenotypy in the
presence of said witness, afterwards transcribed on a
computer, and that the foregoing is a frue and correct
tr?nscnpéc of the testimony so given by him/her as
aforesald.

1 do further certify that this deposition was taken
at the time and place in the foregoin caption
specified and was completed without adjournment.

1 do further ceriify that | am not a relative, |
employee of, or attorney far any of the yarfies in the
above-captioned action; | am not a relative or
employee of an attomey for any of the parties in the
gbove-cag;noned action; | am not financially
interested in the action; | am not, nor'ls the court
reparting firm with which | am affiliated, under a
contract as defined in Civil Rule 28(D); nor am |
otherwise Interested in the event of this action.

IN WITNESS WHEREQF | have hereunta set my hand
and affixed my seal of office at Cleveland, Chio, on
this 26th day of January, 2007.

Er, u
in and for the State of &io.
My Commission expires October 10, 2010
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State of Ohio )
) SS AFFIDAVIT
County of Franklin )

Gary A. Derian, being first duly sworn according to law, deposes and says:
I. | Exhibit "1" appended hereto is a true and exact copy of a report 1 prepared dated
November 13, 2006. The fmdingﬁ and opinions expresseci therein are based upon my
investigation of this matter and my knowledge, training, and experience as a ceramic engineer.
The opinions have all been expressed within a reasonable degree of professional certainty.

2. - Exhibit "2" appended hereto is a true and exact copy of my Curriculum Vitae.

/éwm

Gary A. Derian

Further affiant sayeth naught.

SWORN TO BEFORE ME and subscribed to in my presence this 131h day of November, 2006.

Qd%caa, L. (e /zmzw;u

\iiiili,‘

R‘! a NOTARY PUBLIC
:‘ \\1/// ", REBECCA W, WEIFFENBACH
s ': Notary Public, State of Chio
= by Comnission Bxles
13200
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A INTRODUCTION

Michael Cullen (Cullen) purchased a State Farm motor vehicle policy on October 18,
2002. In March, 2003, Cullen's windshield was struck by an object and damaged while
driving on Interstate 480 in the city of Maple Heights, Ohio. Cullen contacted his agent
and his vehicle was recommended as a candidate for windshield repair.

The purpose of this investigation is 10 determine potential safety hazards caused by a
cracked windshield that has been repaired. :

B. MATERIALS AVAILABLE FOR REVIEW

1. Repoit of experf Craig Carmody. ,
2 State Farm Windshield Repair Training Documents and Scripts from LYNX.

3 Various discovery documents, Bates stamped Cullen 79 thru 113 and 1591

thru 1688.
4 Federal Motor Vehicle Safety Standards, 49 CFR 571.

C. ANALYSIS

Automotive windshields provide many services for the occupants of a passenger.
vehicle. Besides the obvious functicn of keeping wind and dirt out of the passenger
compartment, the glass windshield is a highly engineered component that has many

-additional functions.

Several Federal Mator Vehicle Safety Standards (49 CFR 571) address these functions
of a windshield. In every case, vehicle manufacturers certify their vehicles to meet :
these standards with new and non-repaired windshield glass. A repaired windshield is
compromised in several ways that may impact the ability of a vehicle to meet these

standards.

The applicable standards are:
Standard No. 104; Windshield wiping and washing systems.

Standard No. 205, Glazing materials.
Standard No. 208; Occupant crash protection.
Standard No. 212; Windshield mounting.
Standard No. 216; Roof crush resistance.

@2 I N €4 3 AN I

Standard No. 104 addresses the critical viewing zones of a windshield. This zone is
defined by the Society of Automotive Engineers in SAE Recommended Practice J902
which was developed back in the 1960s The Critical Viewing Zone is defined by angles
up, down, left and right from the driver's eyes. . For most cars, these angles are 5
degrees up, one degree down, 8 degrees to the left and 10 degrees to the right. When
projected onto a typical windshield, these angles describe an area 13 to 15 inches wide.

This is wider than the zone defined in State Farm’s training documents and if State
Farm's documents are followed, repairs can-be made to the critical viewing zone as
used to establish FMVSS 104, Cars repaired using the State Farm document to define
a critical viewing zone may be in violation of that standard.

Standard 205 addresses injuries caused by vehicle occupants impacting the windshield.
‘High penetration resistance glass has been adopted into windshields. This new



technology has improved the safety of vehicles and reduced injuries. In 1985, the
NHTSA Publication DOT HS 806 693 stated:

The High Penetration Resistant windshield doubled the impact velocity
needed for the occupant's head to penetrate the windshield, reducing
serious facial lacerations by 74 percent, preventing 39,000 serious
lacerations and 8,000 facial fractures per year. Adhesive bonding of the
windshield halved the incidence of bond separation and occupant ejection
through the windshield portal in crashes, saving 105 lives per year.

Any time a windshield is repaired, it is no longer a continuous material and its “
performance when impacted by occupants in a crash would not be consistent.
Therefore the ability for a vehicle with a repaired windshield to meet FMVSS 205 s

unknown and such a vehicle may be in violation of that standard.

Standard 208 addresses the protection of vehicle occupants in a crash. The windshield
of a vehicle is an integral part of the safety cage of a vehicle as described in other
sections of this report and Federal motor Vehicle Safety Standards. Therefore the
ability for a vehicle with a repaired windshield to meet FMVSS 208 is unknown and
such a vehicle may be in violation of that standard.

© Standard 212 addresses the mounting of a windshield to the body of a passenger
vehicle. The performance of a windshield is recognized as part of the occupant
restraint system of a vehicle. This standard requires that a certain portion of the
windshield remain attached to the vehicle when it is tested according to the crash tests
set forth in standard 208. Windshield cracks, particularly long cracks that run to the
edge of the glass and into the urethane bond, will affect the strength of that bond.
Therefore the ability for a vehicle with a repaired windshield to meet FMVSS 212 is
unknown and such a vehicle may be in violation of that standard.

Standard 216 addresses the strength of the roof of a vehicle. Bonded windshields have
been shown to contribute greatly to the strength of the roof of a vehicle, particularly in
the region near the heads of the front seat occupants. In some tests, the bonded
windshield has been shown to increase roof strength more than 30%.

In 1985, the NHTSA Publication DOT _HS 807 489 stated:

The shift from hardtops to pillared cars with stronger roof support, in
response to FMVSS 216, saves an estimated 110 lives per year.

Any time a windshield is repaired, it is no longer a continuous material and its
performance when impacted by occupants in a crash would not be consistent.
Therefore the ability for a vehicle with a repaired windshield to meet FMVSS 216 is

unknown and such a vehicle may be in violation of that standard.

D. FINDINGS

Within the bounds of reasonable scientific certainty, and subject to change if additional
information becomes available, it is my professional opinion that: '

1. A repaired windshield does not posses the mechanical properties of a



replacement windshield.
2. The mechanical properties of a windshield are designed into the body structure

of passenger vehicles.

3. The mechanical properties of a windshield contribute to the structural strength
and occupant protection designed into a passenger vehicle.

4° Vehicle manufacturers depend on the mechanical propetties of a windshield for
their passenger vehicles to meet Federal Motor Vehicle Safety Standards.

5. The safety standards in which windshield glass contributes to include but are not
limited to standard 104, 205, 208, 212 and 216.

6. Vehicles with repaired windshields may fail to meet Federal Motor Vehicle

Standards 104, 205, 208, 212 and 216.

Gary A. Derian
Robson Forensic
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GARY A. DERIAN, I'.E.
Mechanical Engineer

Tire Engineering:
Designed high performance passenger and light truck tires for on and off road use. Tread design

for water drainage and stability, carcass construction and wheel interaction to optimize
performance. Wet and dry traction performance. Developed constructions with fail safe
characteristics to maintain vehicle control. Developed passenger tires for use in cndurance
racing. Experience in all phases of tire manufacture. Mold and bladder designs to improve

material flow during curing process and improve tire guality.

Vehicle Crash Reconstruction: _
Analysis of vehicle crashes to determine speeds and positions of vehicles befors and during

impact. Effectiveness of safety systems. Vehicle dynamics. Traction capability of road
surfaces. Failure enalysis of vehicle systems.

Vehicle Engineering:

Design Experience. Includes engine, suspension, fuel systems (both carburctor and fuel
injection), vehicle dynamics, tires, wheels, brakes, steering, electrical systems, air conditioning
and heating systems. Development includes compliance with safety standards, body strength,
glass bonding, and wiper systermns. Considerable development of vehicle dynamics and safe
handling characteristics. Occupant protection includes both seat belts and air bags. Confrol
systems include electronic fuel injection, anti-skid brakes, air bags and body electronics.

Mannfacturing and Industry:
Designed electric, hydraulic and pneumatic power sysiems fot industrial manufacturing

applications. Designed and specified power units and their control systetns and includes man-
machine interface. Hydraulic and pneumatic design including flow and pressure control,
metering systems, adhesive spray systems, seals and packings. Special consideration and design
experience fot abrasive materials and VOCs. Systems included process capability and statistical
process control and integrated into complete automation cells. Wrote instruction manuals and
warnings for both end users and service personnel. Designed for safety standards to include
pinch point guards, fences and cages for robotic equipment, ladders and scatfolds, travel limits
for machinery. Developed to meet ISO and QS standards for design and function. System
design to meet and exceed OSHA and CE standards for operator safety. :

Priving: ,
Developed training programs and instructed police and fire personnel in proper driving
techniques for safe handling of vehicles under severe driving conditions. Participate in track and

off-road recing events,

1 www robsonforensic.com
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Mechanical Engineer

PROFESSIONAL EXPERIENCE

1990to  Robson Forensic, Inc.

present  Adssociate
Provide technical investigations, analysis, reports, and testimony for failure analysis

and towards the resolution of commcrcial and personal injury litigation involving
crashes, defects, product failure, automotive and industrial safety, vehicular crash
reconstruction, vehicle engineering and crash-worthiness; tire design and failure
analysis. :

1990to  Dunlop Tire Co. Tire Fitment Guide

present  Consultant :
Create the tire fitment guide for all passenger cars and light trucks sold in the US.

1989tc  Nordson Corp. Product Design and Development

2000 Project Engineer,; Consultant :
Design and produce dispensing systems for the application of sealants and adhesives

using spray and extrude methods, Disciplines include hydraulic, pneumatic and
electric power, flow control, seals and packings, computer controls, robotic
applications, industrial safety, OSHA, CE, QS and 180 standards. Wrote manuals,
warnings and performed training sessions for customers.

1987 to  Avanti Automotive Co, Automobile Engineering

1989 Chief Engineer _
Responsible for engineering and manufacturing the Avanti automobilc. Performed

major design work in the body, chassis, interior, suspension, electrical components
and hardware to meet performance, manufacturability, and FMVSS regulations.

1986 to  National Academy for Professional Driving Human Factors in Driving
1988 Director of Engineering: Constellani )
Created technical department to develop scientifically based drivers training
programs for police, fire and ambulance drivers, Performed engineering consulting in
the areas of tire testing, accident reconstruction, high performance engine systems
and high performance suspension tuning. Wiote articles for ndustry personne] and

auto enthusiast magazines.

1974 to  The BFGoodrich Co. Tire Engincering

1986 Product Engineer/Tire Engineer/Product Manager
Designed and developed the first US built passenger tire capable of 170+ mph.
Developed new testing techniques for this new generation high performance tire
which included vehicle dynamics studies and the interaction of tire propertics with
vehicle handling. Dirceted worldwide racing support programs where passenger tires
were used in racing. Delivered technical and marketing presentations to consumer

2 www.rchsonforansic.com
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CARY A. DERIAN, P.E.
Mechanical Engineer

and trade organizations. Demgncd aircraft escape slides and inflation systems for
them using high-pressure mtrogen and carbon monoxide.

EDUCATION

B.S. Mechanical Engineering, Case Western Reserve University, 1974
SAE Congress, Crash Safety and Reconstruction, 1999, 2000
SAE Crash Reconstruction Course, 1999

PROFESSIONAL REGISTRATION

Professional Engineer, State of Ohic, #47211, 1982

PROFESSIONAL AFFILIATION

Society of Automotive Engineers, Member Grade

PATENTS
2 patents for tire designs

3 patents for hydraulic systems, flow detection, and dispensing
1 patent for hydraulic seal design

3 : www, robsonforensic.com
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9 11
Worthington, Chio, T T T
Q Are you taking any medication or suffering 2 (Defendant's Exhibit A marked for
from any other condition that would prevent you 3 identification.}
from giving truthful or accurate testimony today? 4 S e
A No. 5| Q Mr. Derian, I've just handed you a copy of an
G You have a BS from Case Western; is that 8 | atfidavit and report that you have submitted in
correct? 7 | this case. Can you just confirm that that's what
A Correct. 8 | I've handed you, please.
Q And is that the highest level of education 9|A Yes.
that you've achieved? 10| @ Now, turning towards the back of that
A Yes. 11! document, there's your resume and CV. And I'm
Q And that degree Is in mechanical engineering, 12| just going to direct your attention to that,
correct? 13| because | want to ask you a couple questions
A Yes. 14| about that. After your college degree, on your
Q What is mechanical engineering? 15| resume is a listing for an SAE Congress, Crash
A It's a fairly broad range. It deals with 16| Safety and Reconstruction. Can you tell me what
structures, mechanisms, heat and fluld flow. 17| that is? .
it's - it can be used in all sorts of 18] A Every year the SAE has what they call a
applications. 19} Congress. And it's — and vendors come and
Q Okay. Do you consider yourself a mechanical 20| display the latest technological items that they
engineer? ls that how you would refer to - 21| have, and a lot of papers are given in various
yourself? 22| automotive subjects. And | am particularly
A Yes. 23| interested in the crash and safety reconstruction
Q Okay. And do you consider yourself a ceramic 24| aspects of that. So | go and listen to papers.
enginéer? 25! And even In the years | didn't go, 1 still

10 i2
A No. 1 | oftentimes buy the papers that are interesting.
Q Okay. Can you tell me what the differences 21Q Okay. Would it be fair to describe the SAE
are between the two disciplines or the two 3 | Congress as a convention or a conference?
gualifications between a mechanical engineer and 4| A Yes.
a ceramic engineer? 5| @ And how many days does it last or generally
A Well, | would consider a ceramic engineer to 6 | last?
be more of a chemist. | mean, | deal with 7 | A I think it's about four days.
ceramics, | understand that, and | can design 8! Q And!take it it's in probably Las Vegas or
products using ceramics. But when you say, a | some other convention center?
"ceramic engineer,” that, to me, is somebody who 10| A Well, it's in Detroit. It's in Cobo Hall,
creates ceramics. 11| which is their big downtown hall.
Q And in your course of study to become a 12| @ And you've actually attended that in 1999 and
mechanical engineer, did you receive any or do 13} 20007
any coursework or receive any specialized 14| A Yeah. | probably have attended other years
training in glass or ceramics? 15| besides those. 1 try to go every year, but |
A | never had an actual course in ceramics. 16| don't get fo it every single year.
Q And did you ever have an actual course in 17| Q Have you ever presented at that Congress?
glass or would that have been within a ceramics 18] A No.
course in the engineering area? 19/ Q Inany of the years that you attended that
A You know, at the time ! got my degree, [ did 20} Congress or for which you purchased a paper, as
not have a special course or a separate course in 21| you referred to earlier, did any of the taiks you
glass, although | did have a course in product 22! attended or the papers you purchasefg deal
fallure, and that did include some work in 23| specificaily with windshield glass, glass in
glass. And I've had quite a lot of experience in 24| general, or ceramics?

25! A | don't remember.

glass over the years.

Parise & Associates Court Reporters, 21 6-241-5950
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| E
' A There is a bonus plan based on billed hours J 1 probably 20 to 30 percent.
2 Q So 70 to 80 percent of Robson's work is

1 And when you are hired through Robson, is

| Robson paid and then from that comes your ' BEY direcﬂy for lawyers In litigation or potential
sa!ary? 1s that how that system works? lingabon'?
A Well, | get a salary regardless if Robson i 5 A Yes.

gets paid or not.  But obviously, if there's a { 6.Q Okay. Now, the Robson website refers to

G

i
[ |

.l

.J
4

-

|

7 E great disconnect, then the process falls apart. L 7 ; scientific investigation. Is that a term of art?

1@ Butwith regard to a specific engagement, | 8; ; MR. BASHEIN: Objection. !
: 9 Go ahead. :

there is no, for lack of a better term,

10: splitting? In other words, part of the money

1! goes to Robson and part would go to you? Your
..2) salary stays the same, notwithstanding the bonus, 12! based on guesses or, you Know — it mests the

_1'3 regardless of how many times you're engaged; is 13’ Rules of Evidence, Federal Rules of Evidence.
4| that correct? ' 14: @ Okay. Let me ask you this: Is there an i

+.531 A That's correct. I 15; accepted definition of the term scientific

10 A |guess itis. | mean, our investigations
11: are scientific, which means based on science, not

18 Q s the bonus tied directly to the amount of ' | 16, investigation in the engineering field? in other

_ 7, hours or the amount of income that you generate i 171 words, is there a published description or é

#.3| for Robson? 18! definition of what is and isn't a scientific

19 A Yes. 19! investigation, that you're aware of?

"3 @ Can you tell me how that works? 20: A Yes, yes, there Is. E

11 A We get $105 an hour for every hour beyond 20 21 | Q And where would 1 find that if | wanted to

22| hours a week billable for a 13-week average. So ‘ 22} read it? »
3! in other words, if you have one big week, you 23° A Gosh, the easiest way would be to Google it. E
+! dor't get a bonus. You have to average above 24| But it has a certain meaning, and that is our

- 25{ that for — actually, it's 22 hours now for 13 25: opinions are based on scientific fact, which

22 24

i | weeks, and then it kicks In, 1 | means we have — | don't know. There's a list of
Q And then you would receive an hourly bonus —~ 2  this stuff in the Federal Rules of Evidence that

L A Yes. | 3| we--as part of what we base our work on,
“4 | @~ for hours over that. | 4 | hypothesis testing, that sort of thing, ruling
B " Andis the hourly bonus the same for 5 | out alternate causes, another expert with the
: éveryone'? Is it always 105 or — ! & | same facts would have the same opinions we would,

. A Yes. 7 | things like that.repeatability.

8

'Q Would simply repeating something you'd been
9 | toid fall into your definition of a scientific

81 Q Andis that the sole calculation in the
_ - | bonus, what you just described?

WA Yes., Well, if we do bad work and our clients 10 investigation?

11 refuse to pay our bill, then that is deducted. | 11f MR. BASHEIN: Objection.

2! But that doesn't happen. It hasn' happened for 12' Go ahead.

13 me, | 13 A Simply repeating something f've been told,

14; Q That would be sort of what | would call a ' 14 that would riot be scientific.
E realization analysis, something like that? . 15 Q What about simply identifying things that you

2
1é; A Something like that. | 16} couldi't determine?
71 Q Now, as | understand it, Robson's business is i 1 T A Well, that could be part of a scientific
33 primarily to provide expert either constiltation 18 invesbganon
18 or testimony to the legal profession and aiso { 19 Q Okay. Would it be fair to describe that as a

20' insurance. s that consistent with your 20 dead end within a scientific investigation?
1 understanding? % 21! MR, BASHEIN: Objection.

22: A Yes. 22 A No, | wouldn't calt it a dead end.

23; Q Can you tell me how much of that is legal and i 23 Q Okay. Could you explain for me how Robson
4! how much of it is insurance? 24 would interact with the Insurance industry as

45 A | would say - you mean direct insurance? |s l 25 opposed to the way it interacts with legal

Parise & Associates Court Reporters, 216-24 1-5950
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29 :

A In detail they differ, but the basic-premises : 1 | trucks or vehicles for -- ¥
are pretty much the way | described them earlier. 2| A Yes.
Q Ckay. Kyou would turn to the first page of 3|Q - specific uses and models, all that?
what we've marked as Exhibit A there, which is 4| A Yes. Youwould fook up the vehicle, the
your affidavit, can you tell me how that 5 | customer's vehicle, and then it would offer
affidavit was physically prepared? 6 | cholces, good, better, best, high-performance,
A Mr. Bashein's office prepared the actual 7 | traction, whatever.
affidavit, which basically ~ you know what it ' 8| Q Okay. Andwould that be exclusive to
says. ' a | Dunlop's products or would you slso include in it
Q Okay. You're not a ceramic engineer, 10| other tire companies' products?
correct? 11 A Nb, This was specific Dunlop replacement
A That's what i said, yes. 12| tires, which Dunlop replacement tires are

MR. BASHEIN: Sorry for 13| suitable for every vehicle. _

that typo. 14| Q Am | correct that that work for Dunlop didn't
Q Can you tell me who Ms. Weiffenbach is? Does 15| involve windshields, glass, ceramicé, any of
she work for Robson? 16| those issues?
A Yes, she does. | was out of town, and this 17; A That's correct.
was prépared and faxed to my office. And | 18! @ Justto close that loop, during the time that
instructed Ms. Weiffenbach to put in my signature 19/ you were consulting for Dunlop, was that an every
and notarize it. 20! couple of months? How much time was it and how
My understanding, this just basically says 21| frequently? '
this is my report. This doesn't actuaily state 22| A it was once a year. It probably took me
any opinions. So that's what happened. 23| three months to do it. So [ would start in
Q Okay. In your resume, particularly under the 24| September and basically get them the copy in
Rabson entry, you referred to technicai 25| January and the books in March.
30 , 32
Investigations. [s that the same as a scientific 1| Q And that was the only consutting work you did
investigation or is that something different? 2 | for Duniop during the period in question?
A No. It's the same. 31A Yes
Q Okay. Beyond what you've already described 41Q Now, you've alsa on your resume identified
for me, did any of those investigations 5 | Nordson Corp. as somebody you consuited for. Are
involve -- sfrike that. : 6 | the dates there still accurats in terms of 1989
Now, during the same period of time you've 7 | through 20007

been employed by Robson, you're also acting as a B|A Yes.
consuftant for Duniop Tires; is that correct? 9la Okay.
A Yes. Let me clarify, though. | stopped that 10| A | quit my full-time job in 1999 when | went
work about the year 2000. Goodyear bought Duniop 11| full-time with Robson, but | continued to do a
then, and they decided they no longer needed a 12| little bit of consuiting work with Nordson into
tire fitment guide, which is the work | was 13| the year 2000, which is why there's that overlap.
doing. - 14{ Q Were you employed by Nordson at a time and
Q During the time that you were consulfing for 15| then went Into a consuiting role or were you a
Puniop, and | think you were about to get to 16| consultant through the entire 11 years listed?
this, what were you doing for them? 17| A No. | was an employee at Nordson. After | -
A 1 was just - what | said, cfeating a tire 18, quit, they still needed my expertise, so0 |
fitment guide. i's an 8 and a half by 11 19| consulted for a short time.
softbound book, about 150 pages. And it went 20} @ Can you describe for us what Nordson, what
to — we printed about 5,000 of them ~ and 21| its business is?
they'd go to all their tire dealers, and they 22! A | worked in the automotive group at Nordson.
would use it to assist in selecting tires for 23| And the business [ was involved in dealt with
customers. 24| dispensing sealants and adhesives for use in
Q So fitment means what tires would fit what 25| artomobile manufacturing.

Parise & Associates Court Reporters, 216-241-5950
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35
Q And again, as we touched on earlier, Nordson % 1 | directly involved with all of it.
would make the machinery but not the adhesives 2| Q During the time you were with Avanti, did it.
and sealants themselves, cotrect? 3 | purchase Its glass from a third-party supplier or
A Correct. We would work'ctosely with the 4 | suppliers?
adhesive and sealant suppliers because our 5|A Yes. -
equipment had to be compatible with the chemistry 6| Q Do you recall who those were?
of the materials we were dispensing. But we did 7 U A 1believe we got our windshields from PPG.
not design or manufacture the sealants or 8| Q Exclusively the whole time you were there?
adhesives. 9| A Yes, -
Q -And it's also true that Nordson and you did 10! Q Why was it you left Avanti?
not design the glass or windshields themselves, 11/ A Well, actually, | was fired. And | was fired
correct? 12| because -- well, | was not -- | felt they weren't
A That's correct, 13} building a car as well as they should. And | was
Q Avanti Automotive Company, that's the Avanti 14/ trying to make a lot of changes, and the
car that I'm familiar with, correct? They ' 15| management found me troublesome.
actually manufacture that? 16| Q s that your assessment of that situation
A I'm not sure what you're familiar with, but | 17| or -- what were their stated reasons?
think so, yeah. 18| A They never had any stated reasons. |
Q The one with the odd headligh'ts? 19| Q Prior to that, the National Academy for
A Yes. it was originally made by Studebaker in 20| Professional Driving. Am | correct that that, as
the early 60's, and then Studebaker went out of 211 | understand it from reading your resume, didn't
husiness and Avanti continued making the Avantl. 99| have - well, what, if anything, did that have to
Q Are they still making them today? 23| do with windshields, windshield giass or glass in
A No, they're not. ' 24| general? :
Q Where are they located or where were they 25{ A Nothing.

34 ' 36
located? 1| @ And why did you leave the National Academy of
A When | worked for them, they were in 2 | Professionat Driving?

Youngstown. 3| A |did a litte consulting for Avanti while |
Q As | understand your resume, the work you did 4 | was an employee at the National Academy for
while at Avantl did not involve designing the '5 | Professional Driving. Then | went to work
glass or the adhesives, is that correct, the 6 | full-time with Avanti. It looked like a hetter
windshield glass or adhesives? 7 | opportunity.
A 1 was responsible for the installation of the 8! Q With regard to B.F. Goodrich, again, based on
windshield as well as every other aspect of the 9 | my reading of that, it doesn't appear to me that
car. Butl didnt actually design -- well, | 10! that touches on the manufacture or installation
mean, we worked with the glass suppliers to make 11| of windshields or windshield glass; is that
sure we got windshields that would meet Federal 12| correct?
Safety Standards. 13} A That's correct.
Q And those are the standards you referred to 14! Q That was purely on the tire side of business? -
in your report that we'll be talking about fater? 15/ A VYes.
A Yes, 16| @ Back when B.F. Goodrich still made tires?
Q As chief engineer, would | be correct in 17| A Yes. They're currently owned by Michelin.
zoncluding that you had responsibiiity for all 18| But yes.
these subgroups within the manufacture of the 18| Q@ And, again, what were the circumstances of
car? 20| your departure from B.F. Goodrich?
A Yes. 21| A | left there because at that time, the
Q So you wouldn't be directly in charge of any 22| National Academy for Professional Driving looked
one piece of it, but you had overall 23] like a better opportunity.
responsibility? 24/ Q So your departure was voluntary?

251 A Yes.

A Well, Avanti is a small company, 50 | was

Parise & Associates Court Reporters, 216-241-5950
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A Actually, | had one faxed up this morning.
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Q At any point during any of your jobs, did you' 1|Q Okay. Faxed to Mr. Bashein's, because | 3
do any impact testing or actual chemical testing, 2 | didn't get it?
any other actual testing on windshields or 3| A Yes.
windshield glass or, for that matter, glass of 4] Q s that the first time you provided that to
any kind? ' 5| Mr. Bashein?
A I never performed impact tests like that upon 8| A |don'tknow. It might have been.
glass. : 7 Q Okay. Did any of those other engagéments,
Q You are aware that those tests exist, though, 8 | and | want to separate reconstructing accidents
correct? 9 | out of this, actually involve windshield glass
10! A Yes. And I'm very familiar with the Motor 10| but not the reconstruction of an accident?
11! Vehicle Safety Standards for my work at Avanti, 11| A All my glass work is in conjunction with
12 plus the work at Nordson, involving bonding the 12| crash reconstruction.
13| glass. That was a substantial part of it. 13| Q Ckay. And have-you ever -
4| Q@ And those are standards that manufacturers 14| A I'msorry. Or automotive safety issues. But
15| have to meet, correct? 15| I've never done - I've naver been hired to do
18| A Yes. _ 16| glass only work.
. 7| Q Have you ever received any professional 17/ Q@ Okay. Until this case, cormect?
~ 18/ training or attended a seminar about windshieid 18] A Yes.
19| repair or the machinery or products used in doing 18/ Q Okay. And that answer would also be true
0] that repair? 20! with regard to the repair of a chip or crack In
i| A No. 21, windshield glass, correct?
22 #R. FARRELL: Let's go off 221 A Yes.
3 the record for a second. 23| Q With regard to the glass itself, do you
24 (Brief recess taken.) 24; consider yourself a glass expert?
25 MR. FARRELL: We're back on 25| A | am an expert in certain aspects of glass.
28 40
1 the record. 1| Q Okay. And what aspects of glass do you
-2 | Q Mr. Derian, earlier you told me that you've 2 | consider yourself to be an expert?
‘:_,?_3;3 been deposed 50 times, at least. How many times 3| A Well, | understand the brittle nature of the
4! do you believe you've been retained by an 4 | glass. | have done some analyses of fracture
5 | attorney to be an expert in litigation? | assume 5 | patterns. And in conjunction with the crash
5 | that it's something greater than 507 6 | reconstruction work, every single one of those
7| A Yes. | don't know. 500. 7 | includes inspection of the windshields and side
31Q Okay. 8 | windows, looking at fracture patterns.
3| A That's a guess. Orit's an estimate, | 9{Q By "“fracture patterns,” am | corvect that
10| should say. 10, you're referring to the shape or pattern of
“1| @ Do you keep a list somewhere of matters in 11! cracks in the windshield or damage to the
- 2! which you've testified? 12| windshield; is that correct?
13{ A Yes. | have a Rule 26 list.. 13| A Yes.
“4{ Q And that would be the list that you're 14| Q@ And you would look at that with an eye
"5 required to provide in Federa! Court? 15| towards trying to reconstruct how an accident or
16| A Yes. . 16| crash had accurred, correct?
7 G And that only goes back four years, if memory 17| A Woell, that's one aspect of it. Another
‘8| serves, correct? 18| aspect is to evaluate the crashworthiness of the -
19| A Yes. { haven't purged mine yet, so it 19| vehicle. The glass plays a partin the
0| actually goes back a little farther. 20| structural integrity of a vehicle. And one would
1| Q You just keep adding them? - 21| look at that to see how that performed. And, of
22| A Yes. 22! course, I'm familiar with the safety regulation
"3] @ Did you ever provide that list to Mr. Bashein 23| that requires a windshield remain bonded in a
‘4 or anybody at his firm? 24! frontal crash. And sometimes there may be a
25 25| problem with that.
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me, but -- 1 | your report? )
QO Okay. And what caused you to go through and 2 MR. BASHEIN:  Other than
make those clarifications or additional notes? 3 the research he referred 10,
A Well, | had a discussion this morning with 4 Mike? '
Mr. Bashein about the detail of the case and my 5! A You know, there's a lot that's available to
opinions. And he suggested that | clarify some 6 | me, you know, including my discussions with
of those. 7 | Craig Carmody. But these are the specific items
Q And you did that this morning? 8 | that | used to write my report.
A Yes. 9!Q Okay. Did you read everything on this list
Q And that's the last page of the notes you 10! cover to cover, for fack of a better term?
provided to me? ' 11} A 1can't say that | read — | looked at every
A Yes. 12| page of everything on the list. Butthat doesn't
Q Were the rest of those notes also made this 13! mean | read every single word of every page.
morning? 14| Q@ Okay. Prior to completing your report, did
A No. Those were made over the last week. 15| you ever ask either Mr. Bashein or Mr. Carmody
Q So we'll have to go back and go through those 18| for any additional information?
and try to put the dates on each page; am [ 17| A | did not.
correct? 18| @ Okay. Now, going down the list, you
A Okay i mean, it's, like 1 sald within the 19| explained to me earlier that you got the report
last week. ‘ 20! of Mr. Carmody directly from Mr. Carmody; is that
Q Did you ever express either to Mr. Carmody or 21| correct?
to Mr. Bashein any opinions that aren't either in 22| A Yes.
your report or on the last page of the notes you 23| Q@ Did you also get a copy of that from
provided today? 24| Mr. Bashein or not?
A | don't think so. | mean, | may have 250 A No.
70 72
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Q

mentioned something. But in terms of have we
withheld any opinions? No. There's been no
conscious effort to withhold any opinions.

Q Okay. Turning to the second page of your
report for a moment, you've identified four
things as materials that were available for
review. Does that mean that you actually relted
upon them or that you had access to them at the
time you wrote your report?

A Waell, { had access to them, and -- | mean, |
did rely on them.

Q Okay. And the manner in which you relied
upon them should be reflected elsewhere in your

report, correct?

A Yes.
Q Okay. And would it be fair to say that if
one of these four items is not mentioned
elsewhere In your report, it didn't play a role
in your opinions?

MR. BASHEIN: Objection.
A Not necessarily. | guess we'd have to go
item by item and then try to extract the various
percentages, If you want.
Q Okay. Does this list encompass everything
that was available to you at the time you wrote

W0~ AW

NN NN NN 2 =S - -t

Q Did you ask Mr. Carmody for his report or did
he volunteer it or did somebody eise suggest that
you rely upon that?
MR. BASHEIN: Objection to

form. Go ahead.
Q Do you understand my question? | understand
it was a bit compound.
A Well, he volunteered it.
Q Mr. Carmody did?
A Mr. Carmody volunteered it.
Q Do you know why Mr. Carmody volunteered to
provide you with & copy of his report?
A Well, 'm working on the same case with him,
and he would have done that.
Q And did he provide you with a draft or did he
give it to you once he was finished?
A 1only saw it once it was finished.
Q So you would have received that at some point
after whatever date Mr. Carmody's report is
datad, correct?
A Yes.
Q And beyond the fact that you were working on
the same case, you and Mr. Carmody never had a
discussion about why he thought you should have a
copy of his report?

Parise & Associates Court Reporters, 216-241 -5950
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MR. BASHEIN: Objection. 73 1|ora suggestion from somebody else? "
A No. 2 { A No. That was my judgment.
Q And you hadn't asked for it prior o his 31 Q Did someone suggest to you that you look at
volunteering it? 4 | those standards or was that your idea?
A Not in so many words. 5| A Itwas myidea.
Q What do you mean by "not in so many words"? 1 6|Q Okay. And | take it that if you thought you
A | didn't have to ask for it because he gave 7 | needed additional information from either
it to me. We regularly give each other reports 8 | Mr. Carmody or Mr, Bashein, you would have asked
in our company, especially if we're working on 9 | for it and it would have been listed as something
101 the same case together. 10| you reviewed or was available to you, correct?
11, Q Did you provide him with a copy of your 11l A Yes.
12} report when it was finished? 12| @ And with the exception of the sort of
13| A Yes. 13| preliminary research we discussed earlier,
14| Q@ With regard to item 2, the training 14: there's nothing that you reviewed that isn't
15| documents, did you ask for those documents or 15i listed here? :
16| were they simply provided'to you? 16] A That's correct,
17| A They were provided to me. 171 Q Okay.
18| Q@ Okay. Your field of expertise is notin 18! A Well, other than incidental things. You
19! training, correct? I 18! know, my years of experience and all that sort of
20! A That's correct. 20| thing. But in terms of documents that were
21: Q@ Okay. And it's not - 21| gathered for the purposes of this report,
22/ A Well, | aini an expert in some aspects of 22| evenything | used is listed here.
231 fralning, but I'm not opining on training issues 23| Q@ And if you had looked at something on the
24| In this case. 24! Internet and specifically referred fo it, you
25| @- Okay. And those materials would have been 25| would have listed it here if you could have
N _
7 74 . 76
1 | provided to you by Mr. Bashein or Mr. Bashein's 1 | recalled it, correct?
2 | office; am | correct? 2| A Yes.
3|A Yes. 3| Q How was your report physically prepared? |
4| Q With regard to the ltem 3, the discovery 4 | mean, who actually did the typing?
5 | documents, and the Bates stamps are listed, were 51 A 1did. '
6 | those also materials that were provided to you 6| Q And did you prepare any drafts?
7 | and that you didn't ask for? 7 | A Well, sure. | mean, it's kind of a
B | A That's correct. | didn't know all the 8 | continuous process until I'm satisfied with it.
9 | information that was available. And Mr. Bashein g | Oftentimes we — | give them to other experts in
40| sent these to me early on. 10| the office just to review and sometimes
11| @ And with regard to ltems 2 and 3, you never 11| non-experts just to look at from a grammatical
12| felt the need to ask Mr. Bashein for any 12| and linear thought process.
13 additional materials from the case in order to 131 Q Okay. With regard to this particular report,
14! issue your opinions, correct? 141 were there any drafts that were saved or printed
15| A That's correct. My opinions have to do with 15| out during that process?
16| the automotive safety aspect of a repaired versus 18! A No. | don't have any other copies other than
17| replaced windshield. And | didn't feel like | 17| this one.
18| was lacking any information with which to do 18| Q Okay. And did anyone bGSideS you edit or
19| that. 19i review this report? And I'll start with inside
20/ Q@ Okay. And with regard to Item 4, the Federal 201 Raobson.
21| Standards, | assume that you either had or had 21l A No one -- well, probably. | likely had
22| access to those at your office? 22| passed this to someone else in the office to look
231 A Yes. 231 at. Oftentimes a rigorous review will show up in
24| @ And with regard to the ones that you chose to 24/ the billings. But whatever was done in this case
25| was apparently minor enough that it didn't

25

focus on, was that your judgment or Mr. Carmody's

Parise & Associates Court Reporters, 21 6-241-5950




© w'N DU DW=

%) “0 l\)b._a. Lo )

.15

Ev]

Cullen, et al., vs. State Farm Insurance Co., Deposition of Gary A. Derian, P.E., 1-15-07

7
warrant a separate billing. ! 1 | And after that was more or less determined, then e
Q Am correct from your previous answers that 2 | 1 applied that work to automobile safety.
yout believe you had somebody else review or edit 3} Q Okay. So inthe gap between your time
this but you can't remember if you did? 4 | entries in March of '06 and November, you were
A Well, it's our standard policy to do that. 5 | simply walting for somebedy to give you the
And | don't specifically recall what happened in 6 | go-ahead to write your report?
this case. | happened to be out of town while | 71 A Yes. | have a lot of cases in process that
was finishing this case. So maybe that process 8 | don't get worked on until some deadline
was a little bit disrupted. ‘ g | approaches.
Q And am 1 also correct that the kind of review 10 Q Was it always the contsmplation that you
you've just been discussing would be a 11! would use Mr. Carmody's report as a basis for
substantive review rather than a proofreading for 12} your report? :
grammar and spelling review? : 13 MR. BASHEIN: Objection.
A | don't recall what was done in this case, 141 Q And by "always," | mean always after you knew
Q Do you recall if Mr. Carmody reviewed It or 15] you'd be involved in the case? '
not? 16 MR. BASHEIN: Objection. -
A He did not. _ 171 @ Plainly when you were 15 you didn't
Q s it a policy of Robson that somebody else 18| contemplate that.
internally looks at all reporis or is that simply 19 MR. BASHEIN: Objection as
a practice that is usually done? 20 to form and misstates facts.
A It's a policy. 21 Go ahead.
Q s that written down somewhere? 221 A Craig and |, Cralg Carmody and | had agreed
A 1don't know. 23| that he would do the glass analysis and that |
Q But that's a policy that's set by Robson? 24| would apply those results to automebile safety
A Yes. 25| issues. And that's how we did it
. 78 80
Q0 And has been throughout the entire time 1|Q On the occasions when Mr. Bashein or his
you've been associated with that firm; Is that 2 | office provided you with materials, did it always
correct? 3 | come with a cover letter?
A Yes. 4 | A Usually. | mean, | would expect so.
Q Besyond what you've already told me today, did 5| Q With the exception of Mr. Carmody, did you
Mr. Bashein or any other of Plaintiffs’ counsel 6,| speak with or consult with anybody else at Robson
review your report? 7 | or elsewhere about your opinions?
A Mr. Bashein did took at it, and we had some 8|A No
discussion about it. But honestly, | don't 9| Q And, again, other than to the extent your
remember what we did about it, what happened. | 10| report references Mr. Carmody's opinions, the
mean, if any changes were made. Certainly no 11| opiniens in there are yours and yours alone,
opinions of mine were changed, and nothing was 12| correct? -
withheld, because | just don't do that sort of 13| A Yes.
thing. But [ don't remember, 14| Q Now, you've titled your report a "Preliminary
G Now, based on the contract we looked at 15| Engineer's Report." And, again, is that a term -
earlier, Robson was hired in July of 2005. 16| or a phrase that has a specific defined meaning
Actually, you were brought into the case in July 171 in your field?
of 2005. Why is it that you didn't begin writing 18| A | use the word "prefiminary" when 1 think
your report until November of 20067 19| there's a reasonable chance that | may supplernent
A No report was needed until then. 20| the report at a later point in time.
Q Okay. Is that the only reason that you 211 Q And what made you think that at the time you
weren't asked fo start on it until that point in 22| were writing this report?
time? 23! A Mr. Carmody fitled his preliminary, and |
A That's right. Craig was doing a lot of the 24| sort of agreed with him that | would do the same,
25

research and a lot of the glass-oriented work.

just for the reasons | stated. But | didn't have
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any specific knowledge that | would be doing
additiorial work. ‘

Q Okay. And, again, you've explained where .
preliminary came from. |s there a specific
definition of what an engineer's reportis or

isn't or is that simply your phrase for the

report that you, as an engineer, issued?

A it's just like that. I'm an engineer and

it's a report | wrote.

Q In your affidavit, which is the first page of
that decument, you state that your opinions are
based in part on your investigation of the
matter. What did your investigation of this
matter entall? ’ ’

A Mr. Carmody's opinions that a repaired glass
was weaker than non-repaired glass was one
basls. And then 1 applied that to the areas of
automotive safety that rely on the strength of a
windshield. '

Q So am | correct that your investigation
consisted of reviewing Mr. Carmody's report and
the other materials we've already talked about,
and then reaching your conclusions about the
standards that you discussed? s that a fair
description?

81
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Mr. Carmady did is based on large part about what
he wrote in his report?

A Yes.

Q Okay. And you certainly didn't suggest to

Mr. Carmody anything that you thought he should
or shouldn't do before issuing his opinions; is
that correct? '

A Well, we probably talked about lots of

things. | don't recall anything specific.

Q Okay. And with regard to the areas about
which Mr. Carmody opined, you relied on his
expertise in those areas, correct?

A Yes.

Q And you didn't check his work or check his
sources or anything of that nature; am | correct?
A | didn'tindependently do that. Butin the
course of doing my work, 1 read some of the same
materials he did. And as | said, my own
experience with glass made me comfoﬁable with
the work he's done.

Q Based on your description of the work that
you just did, the review of the materials

provided to you and issuing your opinions; would
that fall within your definition of a scientific
investigation?

|
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A Yeah. That's the simpliest description. As
we discussed, | have quite a bit of automobile
windshield experience and some knowledge of the
difficuity of bonding to glass. And that did

form some basis for my opinions that, you know,
when | read Mr. Carmody’s opinions and some of
the other materiats, | understood the science
behind it and made me more confident in those.
Q But, again, in terms of the actual work
specific to this case, that's reflected in your
invoices, and it was reviewing the materials
identified, including Mr. Carmody's report, and
writing the report, correct?

A Yes.

Q So you did no actual inspection of the car or
windshield; is that correct?

A That's correct.

Q No testing?

A  That's correct.

Q M. Carmody did no testing of his own. s
that your understanding?

! & Honestly, | don't know what testing he may or

may not have done. | don't think he did. He
would have talked about it in his report.
Q Am i correct that your understanding of what
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A Yes:

Q 1n the course of your | think you said 500
engagements - you thought, at least?

A Something like that. -

Q - is it normal practice for you to rety on
another expert's work?

A Most of the -
MR. BASHEIN:  Objection.

A Most of the time, | don't. Butonce ina
while, when two or more experts work on a case,
then we rely on each other's work.
Q Okay. And out of the ballpark 500 times
you've been retained as an expert, how many times
do you think you've relied on another expert's
work in the way you relied on Mr. Carmody's here?
A Most of the cases in which | rely on another
expert involve a hiomechanical engineer in
dealing with an automobile crash. { would say
‘put of 500, maybe 20.
Q Soit's a small percentage?
A Yes.
MR. BASHEIN: Can you pick
a spot to take a break?
MR. FARRELL: You just
did.

84

Parise & Associates Court Reporters, 216-241-5950




OO b wWN =

[(w ST

.10

12
“3

15
__56

i
.19

“21
"2

24
. 25

o

W ow o~ W Ul

—.
= 0

T 1o yu B b e X e e A o S o
O WRN 200 0~N00ohRWN

Cullen, et al., vs. State Farm Insurance Co., Deposition of Gary A. Derian, P.E., 1-15-07

actually appears in any of the standards you've

] ' 85 87
(Brief recess taken.) 1 | cited? .
G Mr. Dedan, I'd like you to open your report, 2| A |don'tbelieve it does.
if you would, to the first page of actual text. 3| Q Isthata term, as far as you're aware, that
And lll be asking you some questions about 4 | appears in Mr. Cullen's insurance policy?
that. : 5| A !don'tbelieve it does. _
My first questlon is the first paragraph of 6| Q Okay. As far as you know, is that a legal
information in the introduction section there, 7 | term or part of one of Mr. Cullen's claims in
where did that information come from? 8 | this lawsuit? :
A This information came from Craig Carmody. | 9| A 1think the reduction in safety offered to
-did not have an incident report or deposition at 10| occupants of the vehicle with a repaired
that time. 11| windshield compared to the safety of a
Q Okay. So!|should ask Mr. Carmody where he 12! non-repaired or replaced windshield is a major
got it? 13! issue in the case.
A Yes. 14] Q And based upon that, you came up with -- as
@ The next paragraph, which is a single 15] you said earlier, you made the decision to focus
sentence, you describe the purpose of your 16} your investigation on determining potential
investigation. Was that the purpose that you and 17| safety hazards based upon the standards you refer
Mr. Carmody came up with in that discussion we 18! to; am | correct?
already talked about? 16! A Yes, basically. My conclusion was there are
MR. BASHEIN: Objection. 20| hazards caused by this process. '
A | mean, | guess Mr. Carmody and | had 21| @ And in your opinion, would those hazards,
discussed our aspects of the case. But this is 22! whatever you feel they are or aren't, be greater
what | knew that | would be doing. 23! or lesser with a windshield that is damaged but
Q Okay. And did you know that from Mr. Carmody 241 not repaired or a windshield that's repaired?
or from Mr. Bashein or some other way? 25/ A | think — well, | guess | don'tknow. |
86 88
A No. | more or less directed the division of 1 | really don't know.
labor. | mean, this is my area of expertise, so 2! @ Do you have an opinion, Mr. Derian, about
this is the area that | discussed. 3 | whether it's possible for a windshield to be
Q So am | correct that you got a description of ' 4 | damaged in a way that's not visible fo the naked
the issues in the case from Mr. Carmody, and then 5! eye or would thatbe a guestion for Mr. Carmody?
you determined what part of your expertise you 6| A That would be a question for Mr. Carmody.
thought could be helpful in that context? 7| @ Can other materials be stressed in a way
A No. The issues of the case were in our 8 | that's not visible to the naked eye, or
initial contact forms, and pretty well laid out 9 | weakened?
in the discovery documents. | think Mr. Carmody 10| A Usually stress like to a metal that weakens
and | each separately knew the issues in the 11| it is visible. You say to the naked eye. Maybe
case. But the purpose of my investigation was as 12| you need a straight edge or som'ething, but it's
stated, to determine the potential safety 13| generally visible.
hazards. 14| @ Am | cormrect that whatever information you
Q 1understand that. My question was, who 45| had about how Mr. Cullen's windshield was
determined that that would be your purpose? 16; damaged, the circumstances before and after that
A ldid. 171 came from Mr. Carmody?
Q Okay. Now, when you came up with that 18| A Woe never really discussed that.
purpose, was that connected to any engineering or 19) Q@ Okay.
other standard, that you're aware of? 20: A My understanding is that he had a damaged
A Besides the ones | listed? 21| windshield. And I didn't reai!y know exactly how
Q Mr. Derian, I'm not sure — let me rephrase 22! it was damaged.
the question. Strike that. 23 Q@ Did you or, to your knowledge, did
Is potential safety hazards a term that 24| Mr. Carmody look into how that windshield was
25| installed?
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1 123
of the angle. The next column to the right is “t 11Q [I've handed you a two-page document that I've
the distance. That would be the X dimension in 2 | marked as Exhibit J. Can you tell me what -
trigonometry. And the height wouid be the 3 | first of all, do those two pages go together, as
projected height from the center line onto a 4 | | surmised?
vertical or onto a perpendicular surface. 5/A Yes.

Q So let me see if | understand this 6| Q Andwhatare those?
correctly. Just using the 10-degree angle -- let 7 | A These are notes, things that | saw on the Web
me back up for a second. 8 | that | copied to use in the report. These --

When you say, "tangent of the angle,” what 9 | like, first one, 1985, "An Evaluation of -
does that mean in layman's terms? 10! Windshield Glazing and Installation Methods for
A That's a precisely defined trig function. it 11| Passenger Cars," this is just a highlight of a
would be the opposite over the base; the Y 12| NHTSA publication, as specified there, in the
dimension over the X dimension. 13| highlighted paragraph from that. And this was
Q Okay. Now, am | correct that what your 14! taken from the NHTSA website,
calculation showed that using -- assuming an 15, @ That first entry under 19857
angle of 10 degrees, the .1763944 tangent -- the 16/ A Yes.
30-inch distance from the windshield you already 17/ Q Okay. In 1989, would that, again, have been
told me about, correct? 18| something -- looks like — these are your notes
A Yes. 19! from the NHTSA site, am 1 comrect, or are these
Q This zone with be 5.3 something inches high; 20| actually copied straight off? ’
is that correct? 21| A Yes, these are copied straight off,

A Yes. 22/ Q So this is their description of the reports?
Q Okay. And then that second set of numbers 23| A Yes. | quote them in my report, which is why
off to the right there is just using larger 24/ | have them copied here directly. Basically, I'm
angles, n‘gﬁt‘? 25! showing that the standards have been shown to
‘ 122 124
A Yes. That's — | think that's a 55-inch 1 | save lives. So by falling to meet standards,
distance. 2 | then the conclusion is that lives will be lost.
Q - Distance from the windshield? 310 Okay. Now, the first standard you referenced
A | think so. | don't remember now, to be 4 { is a "High Penetration Resistant windshield."
honest with you. 5 | That was a requirement as to the actual nature of
Q And it also appears on the nght—hand side to 6 | the glass itself, correct?
always assume the same or always use the same 71 A Yes. That's talking about the glass itself.
tangent. Do you know why that would be? 8| Q Okay. And 1989 is talking about door latch
A Well, all the angles are the same. 1 think 9 | improvements between 1963 and 1968, correct?
1.75, that seems to be consistent with a 10{ A It talks about that in addition to the next
55-degree angle. And [ think that had to do with 11| part of that talks about FMVSS 216, which is the
the slope of a windshield. Many windshields are 12! roof crush resistance.
sioped about 55 degrees. So that wouid be - if 13| Q And again, those two things don't really
you laid a piece of paper on the glass, the 8 and 14} apply to the windshield at all, correct?
a half-inch dimension of that paper would be 15| A Well, no. The roof crush resistance does
reduced by dividing it by 1.75 because of that 16| apply to the windshield. | talked about it.
angle. 17/ @ But the door latch improvements there didn't
Q Because of the angle of the windshield 18| change or require anything as to windshields?
itself? 19| A No.
A Yes. 20| Q@ And the shift from a hardtop to a pillared
G Okay. 21! car is part of the metal structure, not the
----- 22: glass, correct?
{Defendant's Exhibit J marked for 23| A But that's part of the trend towards meeting
identification.) 24{ that FMVSS 216. And bonding the windshield is
----- 25! tied to meeting that standard.
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131
black border. And almost all cars have that e 1 | his report, correct?
these days. It hides that bonded line. It 2 ' A Yes. That was right. I didn't-- as you
provides a nice little trim, dark border around 3 | know, | haven't seen his myself at this point,
the glass. Sometimes these frits have little 4 | his car.
patterns built into them for them to transition 5| Q Have you seen any photographs of Mr. Cullen's
from the clear area to the blacked-out area. 6 | windshield?
it's an integral part of the bonding area. 7 | A The photographs that are in Mr. Carmody's
Q And what purpose does the frit serve? 8 | report.
A Partly it's cosmetic, and also it blocks the 8| Q Have you seen the originals of those
ultraviolet radiation from the urethane to glass 10| photographs?
bond. 11| A No.
Q Okay. Is that biack ceramic frit required by 12| Q@ Now, in your report, you state that Standard
the FMV Standards? 13| 205 addresses keeping occupants inside the cars;
A No. The FMVSS standards are performance 14| is that correct?
standards, not design standards. 15 A |think that's in Standard 208.
Q Now, after quoting from the NHTSA publication 16} Q Okay.
that we already talked about, you make the 17| A Somry. 212 addresses the perimeter, the
statement that, "Any time a windshieid is 18{ portion of a perimeter that remains intact when
repaired, it is no longer a continuous material 191 running the 208 test.
and its performance when impacted would not be 20; Q Okay. So with regard to the standard -
consistent.” 21| getting back to my question, it is yaur opinion
~ Now, In the first instance, Mr. Derian, am! 22| that the ability to meet the standard would be
correct that what causes — strike that. 23| affected, but you did no test to confirm or
What do you mean by "not continuous"? 24| refute that; is that correct? '
A Well, rather than having a solid sheet of 25i A That's correct. -

“130 132
glass on the surface of the windshield to the 1| Q And Mr. Carmody did no tests to confirm or
outside of the PVB layer, it would be, say, in 2 i refute that; is that correct?
the area of repair, there would be a fransition 3 { A That's correct. And the State Farm research
from glass to the repair resin and then back to 4 | paper acknowledges the same issues. And State
glass. So this is no longer a continuous sheet 1 5 | Farm has done no testing to -- or PPG, for that
of glass but a breached sheat, and that won't 6 | matter - to determine that repaired windshields
have the same integrity as a complete sheet, 7 | are not — don't affect performance in these
Q And the breach in the continuity that you 8 | tests.
just referred is, in the first instance, caused 9 | Q@ Are you aware of any tests that have been
by the chip or crack itself, correct? 10| performed on repaired windshields or repaired
A Yes. 11| glass?

Q And when you say that the performance would 12 MR. BASHEIN: For what
not be cansistent, is that based on any actual 13 purpose? What's the test you're
test results that you're aware of? 14 asking about, Mike?
A As | explained, i have a lot of experience in 15 MR. FARRELL: lilet
the chemistry and the trouble it takes fo 16 Mr. Derian tell me what he's aware
properly bond glass. And my opinion is that a 17 of.
resin filled chip would not have the same 18 MR. BASHEIN: Obijection to
consistency as a solid piece of glass. 19 the guestion. Go ahead.

And, in fact, in Mr. Culien’s case, his chip 20} A Thereis along crack repair study performed
is not only - sorry — his repair spot is not 21 by State Farm. And in that report, | believe
onty yellowed, but it's detaching itself from the 22| there was some reference to the ANSI penetration
glass. 23| standard in another portion of that standard.
Q And that's based on your conversations or 24| But the ANSI standard has cther areas besides

25; those two.

your reading with Mr. Carmody or your reading of
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and stress concentrations tells me that a

133 135
Q Okay. 1 | breached windshield will not have the same
A That's the only information that | have. 2 | mechanical properties of a continuous dne.
Ang, of course, in that report, ! think they say 3:Q Okay. And leaving aside whether or not --
it passed those tests. But that doesn't 4 | strike that. ]
address — that's not the condition of a 5 So it's your belief that it won't be the
windshield mounted in a car. And it doesn't 6 | same, correct?
address issues of the protection of the 71 A Correct
occupants. 8 Q Butyou can't say whether or not that
Q Okay. Am | correct, based on your last 9 ! difference that you belisve exists would cause it
answer, that you made no effort and did no 10} not to meet Standard 205, correct?
research to find out if any testing had actually 11] A Like he said, some aspects of a repaired
been done on repaired windshields by people other 12} windshield are certain to fail. I'm going to
than you and Mr. Carmody to see if they met the 13| restate that. Some aspects of a repaired
standards that you were referring to? 14| windshield are certain to fail safety standards.
A 1haven't found any such data. My 15| Cther aspects may or may not, depending on the
understanding is that kind of information was 16| type of repair and the amount of original damage
asked for in the discovery process. And since it 17} and the vehicle structure.
wasn't produced, I'm going to -- one conclusion 18! Q@ And with regard to Standard 205, what you
to that would be that it doesn't exist. 19| said in your report was that whether or not a
Q Okay. Am | correct that you never looked to 20! repaired windshield met that standard was
see if anyone had actually — whether or not such 21j unknown, using that term in its normal sense,
information was in State Farm's possession, 22| correct? .
whether anyone had done such testing; is that 23 A Yes, Theydon't know. | mean, they're doing
cotrect? . , 24/ these repairs and they don't know what effect it
| A 1 don't have any way to ook into State 25/ would have.
134 , 136

Farm's records to see that sort of thing. 1{Q Okay. And is there anything short of
Q think you misunderstood my question. 2 | actually doing the tests required by Standard 205

Leaving aside what State Farm may have had in 3 | that you could do to leamn that answer?
its possession or what it may have preduced 4 MR. BASHEIN: You're
during discovery, did you, Gary Perian, do any 5 relating to the ones that would
research to find out if anyone had done any 6 vary repair by repair versus the
actual testing to see if the actual test results 7 ones he's expressed an opinion
agreed with your hypotheses or your opinions? 8 that all repairs fail?

MR. BASHEIN: Objection io 9 MR. FARRELL:  I'm asking
form. 10 about Standard 205 and
A Ihave not found any independent research on 11 particularly Mr. Derlan’s
the performance of repaired windshiglds. 12 statement that it is unknown
Q Okay. Are you aware of any research that you 13 whether a repaired windshield
don't consider to be independent? 14 could meet that standard.
A The only research | know of is the long crack 15/ @ What would you need to know to answer that
study, research study, by State Farm in which 16| question, Mr. Derian?
they question the repairing of windshields. 17 MR. BASHEIN: He's
Q Okay. And you didn't feel you needed to find 18 qualified that.
that research fo either refute or corroborate 19 MR. FARRELL:  Mr. Derian
your opinions in this case; Is that correct? 20 can testify for himself, Craig.
A |didn't. Because like | said, my own 21| A | think I'm talking about 208 Standard there.
experience with bonding of glass tells me that 22/ Q No. I'mlocking at the paragraph directly
whenever you have a discontinuous suriace like 23| aboveit.
that -~ plus the mechanics of brittle materials 24! A Okay. Well, if | were charged with running a
25| test program, | would perhaps start with the full
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gamut of the ANSI standards just to understand. b 1 MR. BASHEIN: Subjectto
But | can tell you, having handled windshields 2 the additional opinlons he's
and having removed and installed windshields 3 rendering, Mike, or are you asking
personally, the tiniest little crack will cause 4 him o ignore this?
the whole windshield to crack when you're 5 MR. FARRELL: Wellgetto
handling it compared to a non-cracked glass. 6 those in 2 moment. I'm asking the
In other words, the presence of a crack in a | 7 question | asked. .
windshield severely weakens that glass. And | 8 MR. BASHEIN: Objection.
know that from personal experience. That would 9 Fail to include the additional
tell me that whatever happens -- whether or not 10 opinions that he has today.
it passes 205, the presence of a cracked or 11 MR. FARRELL: Provided this
repaired windshield would create a less safe 12 morning, so we're clear.
condition than a replaced windshield. 13/ A No. | mean, all my opfnions areto a _
Q Okay. And as opposed fo a cracked or chipped 14| reasonable degree of engineering certainty. And
windshield that was not repaired, what s your 15! what I'm saying in these paragraphs is you take a
opinion? 16/ repaired windshield, it may cause that vehicle to
A | don't know, 171 fall motor vehicle safety standards, it may not.
G You have no opinion about whether a given 18! But in every case, it creates a reduced level of
person would be better off doing nothing ar 19! safety compared to a replacement windshield.
having a chip repaired? 20/ @ With regard to Standard 208, that's a
A | haven't actually researched that to be able 21! grashworthiness test, correct?
to give you a definite. But | would suspect it 22! A Yes.
to be very little effect on the performance of 23| Q@ And it sets up tests for active and passive
the glass due to a repair. 24| restraint, which is seat belts and air bags,
Q If actual tests had been performed that 25| correct?
138 140
showed that repairs greatly improve those tests, 11 A Yes, the whole gamut.
would that change your opinion? 2{Q So Standard 208 doesn't specifically apply to
A I'd have to see those test results and 3 | windshields or glass, correct?
analyze them. But probably not. 4 | A It's not specific to windshields, but
Q But you didn't look for any such test results 5 | windshield bonding and windshield performance are
and didn't analyze any, correct? 6 | part of the performance of Standard 208. It's
A Correct. 7 | integral with the vehicle designed that affects
Q To your knowledge, did Mr. Carmody fook at 8 | the ability of that vehicle to pass that
any test results like that? 9 | standard.
A | don't know what he looked at. 10| @ Okay. And with regard to the repair to
Q Okay. Am | correct, Mr. Carmody, that you 11| Mr. Cullen's car, did that repair, in your
used the phrase — 12| opinion, have any effect whatscever on the seat
A I'm Mr. Derian. 13{ bells or air bags?
Q Pmsorry. You knew it was going to happen 14| A | would expect that the seat belt and air bag
once today. 15| would not be affected but the ability of that car
A  That's okay. 16| to meet Standard 208 might be. And whatever its
Q' I it's any consolation, | had a witness call 17| performance in the 208 test would be reduced with
me Mark alt day Friday. 18| the broken windshield and repaired windshield
MR, BASHEIN: You look like 19] than wauld be with a windshield.
'a Mark. 20/ Q And that opinion that it would be reduced,
Q Am i correct that as to those things where 21| that its performance would be reduced, is not
you used the term "unknown" or "may," you 22| based on the actual tests that you and
couldn't get to the reasonable degree of 23| Mr. Carmody have done or that you have seen?
professional certainty that you needed to to 241 A It's based on a knowledge of the important -
25! pature of a windshield to the performance of

actually offer an opinion, correct?
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1
passing the 208 test. For example, windshields 4 1 | of cracks radiating away, proximity to the edge. 13
sometimes deflect the deployment of an air bag. 2| Q Am1corect that even -- that in your
So with less strength in the windshield, you 3 | opinion, there are situations where a chip
could have a situation where the air bag may 4 | wouldn't warrant replacihg the windshield?
deploy improperly. 5 MR, BASHEIN: Objection.
Q Has that actually happened in any case that 6| A ltis possible that some chip may not warrant
you're actually aware of? 7 | replacement of a windshield.
A I'm not aware of a case, no. 8| Q Okay. And to know whether that would fit
Q And it certainly, to your knowledge, didn't 9 | within your definition, you'd have to look at it?
happen in Mr. Cuilen's case, correct? 10/ A 1would.
A No. There was no crash in Mr. Culien's case. 11/ Q In your opinion, do chips change over time?
Q And, again, whatever compromise happens to 12 MR. BASHEIN: Talking about
what you referred to as the safety cage, that's 13 original damage versus repair,
actually caused by the damage to the windshield 14 Mike?
in the first instance. It's not caused by the 15 - MR, FARRELL: Yes.
repair, correct? ' 16! Q@ Leaving aside whether - I'l rephrase the
A That's probably correct. 17| question.
Q And in your opinion, with regard to Section 18 If a windshield is chipped on day 1, can that
208, would a person be better off to drive around 19| chip grow or change In nature over time?
with an unrepaired crack or a repaired chip or 20| A Yes.
crack? ) 21| @ And what would affect whether or not that
MR. BASHEIN: Objection. 22| happened?
That's not his option under the 23| A Well, | think it always happens. It may
policy. 24| graw. Cracks may radiate from it and grow based
Q Do you have any opinions, Mr. Derian, about 25| on the stresses in the glass. The chip becomes
, 142 144
what the policy requires or doesn't require? 1 | contaminated from elements, rendering - well,
A My understanding Is the policy requires that 2 | causing the bonding of a repair to be affected.
State Farm indemnify the owner. 3 | Materials can get into the - | say materials,
Q ©Okay. And you understand that 4 | dirt, water, salt can get into the PVB layer and
indemnification s a payment of money, correct? 5 | cause a detamination and loss of strength there.
A Yes, in this case. 6 | Lot of things can happen.
Q And having testified that you deait with 71 Q@ Now, with regard to stresses, what would
insurance companies as much as you have, | assume 8 | cause stresses that could cause a growth ofa
you also understand that once the repair is made, 9 | chip or occurrence of a crack?
the insured may or may not get the car repaired; 10! A It could be a thermal sfress or couid be body
is that correct? 11; flex.
A That's correct. 12/ Q Thermal stress, in my terms, would be
Q In that situation, in your opinion, would the 13| temperature, correct?
insured be better off ieaving the chip unrepaired 141 A Yes.
or to get it repaired? 15/ Q So that's going to differ based on where the
A I'd have to look at the car and see. 18| car is, Arizona versus Minnesota, correct?
Q Okay. And what would you want to look at? 171 A Yes,
A Well, | guess F'd want to look at the chip to 18| @ And with regard fo — did you use the term
determine if the windshield would need to be 19: body flex?
reptaced ~ should be replaced. 20: A | think | did.
Q And what would you ook at in the chip to 21| @ Okay. Am | corract that that would include
decide whether or not the chip was severs enough 22! things like whether or not you hita lot of .
to decide if the windshield should be replaced? 23| chuckholes?
A Weli, I'd look at all the aspects, the 24| A Yes, or put awheel up on a curb or things
25| like that.

location, the depth, the size of it, the presence
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1 { that these are factually inaccurate benefits, and hs 11Q 1 apoioglze

2 i | had those in my notes before | spoke with him. 21 A Thelynx employees use the script when

3 | And then based on our conversation and our review 3 | discussing windshield repairs with an insured.

4 | of my notes, he suggested that | add that to my 4| Q And do you know whether Mr. Culien actually
5 | opinions. 5 | spoke to Lynx?

6| Q Okay. And the script that you referred to, 6| A 1guess | don't remember that part. i didn't

7 | you had that at the time you wrote the report 7 | make a note of it iIn my notes of his deposition.

8 | itself, correct? 8 | He may have actually spoken with his agent's

9 | A |did have parts of that. | think these g | office.

10| sections here does include script. 10 MR. BASHEIN: Objection;

11| @ But at the time you and Mr. Carmody discussed 11 move to strike.

12| what opinions you would be providing, you chose 12| Q@ With regard to item 5 on the last page of

13| not to say anything about the scrtpt is that 13{ your notes, Mr, Derian, that's a reference to the
14} comrect? 14/ discussion you and | already had about abrasion;
15{ A That's correct. 15| is that correct?

16/ Q Okay. And why did you make that decision 18| A Yes.

17/ then and why did you change your mind either [ast 17! Q s there anything signified in addition to

18! week — excuse me - earlier this week or this 18| what we've already discussed in ltem 57

19| morning? 19| A No. :
20 MR. BASHEIN: Ohbjection to 20i Q@ Would you describe that as an additional
21 change his mind. 21| opinion or a clarification of an opinion?
220 Am | correct, Mr. Derian, that you decided 221 A Which? No. 57
23| what to include in your report in November? 23:Q No.5.

24| A |did. ‘ 241 A That's a clarification,

25| Q@ And you did notinclude anything about the 25| Q Okay. And, again, it's a clarification you

162 164

1 | seript, correct? 1 | decided to make after your conversation with

2| A 1did not. 2 | Mr. Bashein this morning?

31 Q And that was a conscious decision on your 31A Yes.

4 | part, correct? 4| Q Okay. With regard fo item 6, it states,

5| A Yes. | was limiting my opinions to the 5 | "Time sensitive repair.” Again, would you

6 | automotive side, automotive safety issues. & | describe that as an additional opinion or a

7| Q Whichis your expert:se correct? 7 | clarification?

81A Yes 8| A This would be an additional opinion.

9|la And you do not have any specialized training 9! Q And s that additional opinion what we've

10! or knowledge about scripts; is that correct? 10| already discussed not so long ago today?

11 MR. BASHEIN: He knows when 111 A Yes. ltis a time sensitive repair, and

12 they're not truthful. 12| there is no time limitation when qualifying a

13 MR. FARRELL: Moveto 13| crack.

14 strike. 14| Q Okay. And, again, that's an opinion you

15| A 1am capable of reading the script and 15| decided to offer after speaking with Mr. Bashein
16| determining if it is a fair representation or 16| this momning?

17| not, 17{ A Yes.

18| @ And do you know whether any portion of the 18/ Q Mr. Derian, are you aware of any developments
19| script was, in fact, read to Mr. Cullen or 19| in the products or technologies used fo repair
20| A | don't remember. 20! car windshields over the last 8 to 10 years?

21| Q What's your understanding about how the 211 A No.

22! script is used or who uses the script? 22| Q Are you aware whether there have been any of
23l A The Lynx employees uses it. 23! just not aware of the details?

24 MR. BASHEIN: He's not 24!'A 'mjust not aware of what they might be.

25 Q Do you recali the date of the long crack

done.
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@ Am /| correct, Mr. Derian, that none of your 1| @ And forgive me if I'm repeating myseff, but | 175
opinions is spécific to Mr. Cullen’s car or to 2 | belleve you testified that it's your
the fepair to his windshield? 3 | understanding the windshield was still in the car
MR. BASHEIN: Objection. 4 | at that time?
It's not what he said. 51 A That's my understanding.
A No. Several of my opinions apply directly to 6|0 Do you know who, if anyone else, was with
Mr. Cullen's car, 7 | Mr. Carmody when he inspecied the windshield?
Q How often did you talk to Mr. Carmody during 8| A idon'tknow.
the course of his or your work in this case? g|Q Okay. Do you have any reason to believe that
A Three or four imes. 10| anyone else, any other expert or technical person
Q And if those conversations were more than a 11| has inspected Mr. Cullen’s windshield besides
few minutes, they should be reflected in one or 12| Mr. Carmody?
more of your time changes; is that correct? 13| A lIdon't know. .
A Uniless they're inciuded in something else, 14] @ Okay.
like write report or do research. | can't say 15 MR. FARRELL: [l tell you
that | always record every phone conversation. 16 what, Craig, | referenced taking a
Q Okay. Was it important to you how 17 short but not lunch break. This
Mr. Carmody reached his opinions or only what 18 " would be probably the right tirme
they were? ‘ 19 to do that. )
A Well, | didn't really rely on Mr. Carmody'’s 20 MR. BASHEIN: You've gotto
opinions for my opinions. We taiked about 21 be kidding. '
things. He's the glass guy and I'm the car guy, 22 MR. FARRELL: No. I'm
but | have a ot of glass experience myself, as 23 almost done.
we talked about. So | think 1 explained ! was 24 {Brief recess taken.)
comfortable with his opinions because | was 25/ Q Mr. Derian, in doing your work in this case,
174 176

familiar with the technology that he was talking 1 | did you follow a set of procedures or guidelines
about. 2 | or anything that is set forth in a text or
Q Okay. ! know that you were aware that ' 3 | anywhere or did you just do it from your own
Mr. Carmody examined the windshield in 4 | methods?
February -- excuse me -- last year, and you only 5 MR. BASHEIN: Objection as
saw the pictures that were attached to his 6 to his own methods. Go ahead.
report, correct? 71 A 1follow what is considered the sclentific.
A Yes. 8 | process. _
Q Do you know whether he took any other 9| Q And considered by whom?
photographs or anyone else did? 10| A The scientific community.
A [don't know. 11| Q I'msorry. Go ahead.
Q Did he provide you with any notes from that 12| A Waell, it's hypothesis testing, ruling out
exam? 13| alternate causes, and something —- | think we
A No. 14| talked about it earlier today -- something that's
Q Do you know where or when that examination 15; repeatable.
took piace? You know when. But where? 16/ Q@ Okay. What testing did you do in reaching
A | think it was up here in Cleveland. 17! your conclusions here?
Q Okay. Do you know how long betwsen -~ how 18| A 1 didm't do any physical testing of
long elapsed between the repair of Mr. Culen's 19} windshields.
windshield and Mr. Carmody looking at it? 20| Q Okay. Did you do any other kind of testing?
A Almost three years. 21/ A Well, | applied my experience, and ! applied
Q And as far as you know, is the February 22| the standards, and | applied my knowledge of
examination of the car by Mr. Carmody the first 23! mechanical structures, including brittie
time he looked at it? 24 material, such as gi'ass, to form my opinions.

25/ @ Okay. ls there any way to test for another

A | believe so, but | don't know for sure.
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mechanical engineer, such as yourself, to test or " 1{Q Do you understand my question, Mr. Derian? 1
validate the work you did here? 2 | A No. Ithink the reduction in strength can be
A Yes. | think that engineer could look at my 3 | tested.
report and my notes and understand exactly how ! 4! Q But nelther you nor Mr. Carmody did that?
came to my opinions. 5| A That's right. There's -- you can test
Q Okay. And would a mechanical engineer having 6 | individual glass. You can test the whole
your background, your educational qualifications, 7 1 vehicle. And, of course, every fracture pattemn
who reviewed the same materials that you reviewed 8 | has a different result, But every one of those
' reach the same conclusions? 9 | tests will show a reduction in strength compared
A Yes. 10| to a replacement windshield.
Q Inall cases? 111 Q Okay. And beyond stating some, that it will
A | believe so, yes. 12| cause some reduction in strength, as you sit here
Q But you're not aware of anyone who has 13| today, you can't measure in magnitude what that
actually done that and reached the same 14! reduction would be or tell us what implications
conclusions you have; is that correct? 15| it would actually have?
A Inthis case? 16| A Well, | think I've described the
Q Yes. 17! implications.
A No, I'm not -- well - 18 MR. BASHEIN: Objection.
Q Excluding Mr. Carmody's piece of this? 16/ Q In your report, you mean?
A That's correct. 20 MR. BASHEIN: We've been in
Q Okay. Is it also correct that you did no 21 deposition here six hours. He's
research to try and find out whether anyone else 22 done it hars, o0,
had agreed or disagreed with your conclusions? 23| Q s there anything that you haven't told me
A | was not able to find documents to describe 24| that you think covers that other than what we've
the strength and performance of repaired 25| discussad today?
178 180
windshields. | did some research on that, and | 1| A No. | think we discussed it thoroughly.
think it was even in the billing. But | was not 21 @ What understanding do you have, Mr. Derian,
able to find anything other than the documents 3 | about what would have happened if Mr. Culien
that were supplied by State Farm. 4 | didn't want his windshield repaired?
Q Okay. Beyond what you've already told me, is 5| A You mean had it replaced or just not had it
there any way to empirically test your § | repaired? '
conclusions or would that be performing the full 7 | Q Either.
gamut of tests we talked about earlier? 8 | A If he didnt want it repaired, he would not
A | think anyone who has handied glass, 9 | have even called his agent. If he wanted it
particularty windshields, would agree that the 10/ replaced -- Mr. Cullen says he was not given the
presence of a crack degrades the strength of that 11| opportunity of replacing it. He didn't believe
material. So | guess it would be relatively easy 12| he even had that choice.
to confirm that. 13| Q And you don't know whether ény other State
Q Okay. And do you think that all of those 14| Farm policy owner knew or believed they had that
people -- you don't know any specific people. 15| choice; is that fair?
But, again, do you think that all of those people 16| A | haven't analyzed any other case.
would also agree with you that you can't measure 17! @ And you would have to talk to all those
that reduction in strength? 18| people, correct?
MR. BASHEIN: Objection. 19 MR. BASHEIN: Objection.
He didn't say that. He said you 20| A Yeah, or gather some information. '
can measure it. It just hasn't 211 Q- Are you aware of any failure in Mr. Cullen's
" been tested. 22! windshield since it was repalred?
MR. FARRELL: ldon'twant 231 A 1 believe the repalr failed. 1t had
to argue with you about earlier 24! delaminated and turned yeliow.
testimony, Mr, Bashein, 25| @ And you already told me about that earlier,
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correct? 1| couldn't tell me what any of those are or
A Yes. 2 | anything about those standards or criteria, as
Q And that's the only failure you're aware of? 3 { you sit here today; is that correct?
A Yes. _ 4| A That's correct.
@ Okay. And, again, you don't know if that has | 51Q Are you familiar with the National Glass
happened with regard to any other windshield 6 | Association?
repair pursuant to a State Farm policy, correct? 7| A Only from the depositions 1 read.
A Well, it would be pretty clear fo me that 8|Q Okay. Thatwouldn't be an organization you
other similar repairs would have failed in 9 | would deal with as part of your normal work; is
similar ways. 10} that correct?
Q Okay. And when you say, "similar," do you 11| A That's correct.
mean similar in the type of resin used? 121 Q Mr. Derian, you seemed to put some
A Yes. Similar fo the resin and the 13{ significance on the concerns raised in some of
environment and all those things would fail in 14| the documents that were in State Farm's
similar ways. And then cther resins would fail 15{ possession. Would you place equal significance
in other ways. 16| on documents that were available or in State
Q In your opinion, are there any resins that 17| Farm's possession that showed good test resuits?
won't degrade in the way you believe Mr. Cuilen's 18 MR. BASHEIN: Objection to
windshield degraded -- or the resin degraded? 19 form. " ]
A | believe there is no resin that would match 20| A 1 would have to review those documents to
the performance of a glass windshigld. Other 21| see.
resins may degrade in different manners. But 22| Q@ Okay. And am | correct from your last answer
there is no plastic resin that will match a glass 23| that no such documents were provided to you or at
windshield. 24/ least that as you sit hers today, you don't
Q Wil the degree of degradation vary from 25| recall seeing any, as such?
182 184

resin to resin and based upon conditions? 1| A That's correct.
A Sure. The resins are different. | would 2| @ Okay. Who are the major windshield
imagine they would perform in some different 3 | manufacturing companies?
manner. 4| A Well, gosh, there's PPG, there's LOF.
Q And would the manner in which the repair is 5iQ LOF?
performed affect that, in your opinion? 6! A LOF, Libby Owens Ford. There's Pilkington,
A it could, sure. 7 | who is a European-based company, but | think they
G Would the conditions under which it was 8 | have some operations In the U.S, Guardian Glass.
performed vary? 9 | | think Glasurit is a German -
A Sure. Temperature, humidity, cleanliness, 10/ Q Glasurit?
preparation. 11| A Glasurit, G-l-a-s-u-r-i-t.
Q Do you have any informaticn as to when or 121 Q What about Safelite?
under what conditions Mr. Cullen -- the resin - 13| A Okay. '
the repair to Mr. Cullen's windshield began to 14| Q@ Would that be one of them?
change color? 15/ A Yeah, it would. {forgot about Safelite.
A He said something in his deposition about 16/ @ Wouid it affect any of your opinions if any
that. [ don't recall. 17! of those major windshield manufacturers
Q But the only information you would have would 18! sanctioned windshield repair?
be from his deposition? 18! A No. I'd have to see the tests and the
A Yes. 20! results on which those sanctions were based
Q Okay. Are you aware of any organizations. 21! before | could aven begin to change my opinion.
that either set standards or criteria for 221 Q Okay. Would it be significant to your
windshield repair? 23| opinion if any of those companies had set forth
A | suspect that there is. 24| criteria for the situations in which they feit it

25 would be appropriate to replace a windshield?

Q But you didn't look into that, and you
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A Again, I'd have to study that before | change
rmy opinions or come up with new opinions.

Q Would it be something you'd want to look at
if it existed? .

A Like | said, | like having more information,
so | would like to see that.

Q Okay. But as you sit here today, you're not
aware of any such criteria or sanctioning or
approval; is that correct?

A - Correct.

Q Were you finished listing what you consider
to be the major auto glass manufacturers?

A Yes.

Q Okay. Are you aware of any instance in which
the reduced strength that you've opined a repair
leads to has led to either the failure of a
windshield? I'i just ask it that way. And when

| say, “failure,” the collapse or breaking of a
windshield.

A No.

Q Are you aware of any situation in which,
again, the reduction in safety that you've opined
occurs has led to an injury that wouldn't
otherwise have occurred?

A |don'tknow. | haven'tfound such a case.

185

T30V ab N~

hRORNRS oo rdm

Mr. Cullen.
Q Did you ever suggest to Mr. Bashein or
Mr. Cullen's other lawyers that they should tell
Mr. Cullen not to drive his car with his
windshield repaired?
A No. .
Q if you thought there was an actual risk to
Mr. Cullen, would you have communicated that risk
to Mr.-Cullen?

MR. BASHEIN: OCbjection.
A When | find a risk, 'm ethically bound to
disclose that.
Q And in this case, you did not advise anyone
that Mr, Cullen shouldn't drive his car?
MR. BASHEIN: Objection.

He did disclose the risk in his

report. Go ahead.
A Like | said, | never talked to Mr. Cullen,
and so | didn't specifically verbally, besides
what was in my report, disclose that.
Q Ifin the course of doing your work as an
expert, which we know you've done a lot of, you
discovered something that you thought posed an
actual risk to a person, would you immediately
alert the person fo move out of the house, don't
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Q Did you attempt to find out instances in
which either of those two things had actually
happened?
A The research work I did didn't turn up
anything like that.
Q Do you think if that had happened it would
have been in the resesarch you did; it would have
popped up?
MR. BASHEIN: Objection.
A 1thought so when | was doing the research.
Q Okay. Is the absence of that kind of
information in the course of your research
something you consider to be significant?
‘MR. BASHEIN: Ohjection.
A No.
Q Okay. So the actual - strike that.
Se the strength of your opinion dogsn't turn
on whether or not - strike that.
Did you ever tell Mr. Cullen that he
shouldn't drive his car?
A No.
Q Did Mr. Carmody ever tell him that?
A ldon'tknow.
MR. BASHEIN:  Objection.
He's testified he never spoke with
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drive the car; whatever you thought would be
appropriate?

A Yes.

Q Okay. And you did not do anything like that
in this case, correct?

A 1did not.
Q Okay. To your knowledge, did Mr. Carmody?

A | don't know.

'Q Okay. Andwould Mr. Carmody be bound by

those same ethical obligations you just referred
to?
MR. BASHEIN: Objection as

to ethical obligation. Go ahead.
A 1 dont know if Mr. Carmody is a P.E. or not.
Q | think you said you'd be ethically bound?
A Yes,
Q And those ethics, based on your last answer,
stem from your status as a professional engineer?
A Yes. ‘
Q How long have you known Mr. Carmody? | know
you told me.
A About a year - well, maybe two years.
Q Based on knowing him for the period of time
that you've known him, do you think that if he
thought there were an actual risk, he would have

188
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Q Which is almost a three-and-a-half-year 209, 1 | wrote that script; is that correct? :
period, correct? ‘ 2 | A 1didn't have any of those studies myself.
A Yes. 31Q Nordid you ask Mr. Bashein for them or look
Q And you're also aware, based on your 4 | for them anywhere else, correct?
experience, that peoples' ownership of 5| A 1did some research, as ! explained, and |
automobiles changes, correct? ' 6 | didn't find any studies to indicate that.
A Yes. 1think it was less than three years. 71 Q s it your opinion, Mr. Derian, that an
Q And itis possible, if not likely, that 8 | improperty replaced windshield would always be
assuming you're correct and eventually ¢ | safer than a repaired windshield? :
degradation will occur, that the person who owned 10| A No, that's not my opinion.
the car on the date of the repair might not own 11| @ Okay. So in making the determination of
it iater; is that correct? 12! whether a windshield that was replaced is safer

M. BASHEIN: Objection. 13! than one that was repaired, you'd have to know
A Well, that's possible. | guess it's ke 14! the conditions and whether or not the replacement
putting sawdust in your transmission to quief it 15! was done correctly; am | correct?
and then quick trade it in. That's not really an 16] A Well, | think if you compare a proper
ethical thing fo do, but — 17| replacement fo a proper repair, all my opinions
Q Mr. Bashein asked you several questions about 18| stand as I've explained.
what is generally accepted or well-known or 18/ Q@ Andin the real world, that's not true in
beyond dispute, all of which you answered yes fo, 20/ either case, is it?
more or less. ' 21 MR. BASHEIN:  Objection.

In any of those answers, were you referring 22| A Well, like | said, wouid you not buy tires
to anything that you haven't aiready fold me 23| because you thought the guy would screw up your
today? ' 24/ tire, or would you not have your brakes repaired
A 1don'tbelieve he covered new ground but 25| because you were afraid the mechanic wouid do an
‘ 210 212
simply was trying to clarify some points. 1 | improper job? That's not a good reason to not
Q Okay. So there is no other study or anything ‘2 | follow through with a repair.
else that you were referring to in answering any 3/Q My question, Mr. Derian, was based an your
of those questions? 4 | experience, is it true or not true that
A No. I'm not withholding any informafion from 5 | replacements are done improperly? That does
you. 6 | happen?
Q Okay. Now, earlier, you stated that you were 7 | A | don't have experience in the windshield
aware of no valid basis upon which anyone could 8 | replacement business.
opine or state that a repair would make a g | Q Orinthe repair business, correct?
windshield safer. My first question is, does the 10| A Well, | am involved in a lot of automotive
script say it's safer than a replacement or safer 11{ repair work --
' 12| Q@ 1meant windshield repair.

than no repair, or da you remember?

A I'd want to ook at the script.

Q And in your opinion, if there were test
results done under an appropriate standard that
showed that in some cases repairs strengthen
glass, would that be a valid basis for making
that statement?

A Depends on the time frame. I'd have to ook
at those studies to make a determination, because
there's a lot of factors that are generally not
revealed in studies like that.

Q You made no attempt to find out what
information that statement was based on in the
script or what studies were available to whoever

PN
[

14
15
16
17
18
19
20
21
22
23
24
25

A Yes, that's correct.

Q So you have experience neither in windshield
replacement nor in windshieid repair, because we
were talking over each other?

A Well, in those businesses. Like I've said,

I've done windshield replacements myself. And it
is — it's always possibie that a replacement
windshield is improperty installed. | think that
would be a different 'case, though, than the case
we're working on. -

Q And do you think it's possible that there are
some State Farm -- strike that.

MR, FARRELL: Thafs all |

Parise & Associates Court Reporters, 21 6-241-5950
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o200 Graensboey Drive
Molaan, Vo 32102
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NATIONAL GLASS ASSOCIATICON

WINDSEIELD REPATIR WORK GROUP TECENICAL SUBCOMMITTEE
R RT NG D D PAIR WO ROUP

A technical subcommittee was formed by the members of the
NGA Windshield Repair Work Group to develop and implement
a gshort ternm testing program that investigates the
integrity of windshield repairs.

The technical subcommittea consists of technical

 representatives from four conpanies invelved in the auto

glass industry. Each representative has experience in
auto glasg testing and had hig/her company’s laboratory
available to accomplish the subcommittee’s goal.

An ‘initial meeting was held at NGA to discugss the :
subcommittee’s charter and to formulate a plan to meet it.
The subcommittee decided to concentrate on the issue of -
cracked windshields with a focus on structural integrity
while considering the durability and visual aculty of the
repair material. They also decided to perform '
©digtinguishing® tests - tests that would compare the
properties of unbroken and unrepaired. glass -
independently of each other based on their own
laboratory’s abilities.

After conducting some tests at their facilities, the
subcommittee held a second meeting at NGA. Based on the
test results presented at this meeting, the technical
subcommittee reached the following conclusions:

A. Test results demonstrated that samples of broken and
repaired laminated glass were not as strong as
undanaged laminated glass.

8. Test results demonstrated that samples of broken and
repaired annealed glass were not as strong as
undamaged annealed glass.

¢. Test results demonstrated that moisture which
penetrates a defect in a laminated glass lite and
reaches the interlayer can adversesly affect -the
glass/interlayer adhesion. This condition could
result in excessive fragments dislodging from the
glass on the side opposite an impact. This raises
the concern that a motor vehicle’s driver and/or
passengers could be subjected to excessive nELying
pieces of glass should an impact occuxr on the
exterior side of the windshield.
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NGA Windshield Repair Work Group rechnical Subcommittee
Report to NGA Windshield Repair Work Group

Page 2

The test results noted in item C above also raise
the concern about any adverse effects that repalxr
materials may have on a windshield’s interlayer when
a defect extends through the glass to the
interlayer. Included among the effects to be
considered are reductions in interlaver strength and
in glass/interlayer adhesion. The subcommittee did
not perform any tests at this time to evaluate this
situation, but varigus members have agreed to in the
near future, :

Test results demonstrated that sanples of annealed
glass coated with a cured film of repair material
were adversely affected by a 24-hour exposure at
room temperature to water.and isopropanol. These
results lead the subcommittee to be concerned .about
the resistance of repair materials to weather,
cleaning solvents, and windshield washing fluids and
the effects of long-term exposure.

Bacsed on the tests performed, the supcommittee notes the
following: '

1.

The test data does not demonstrate that a repaired
windshield would be eguivalent.in performance to one
that was undamaged.

No tests were performed to study the visual acuity
or the long-term integrity of a repaired windshield.
The decision to not investigate these two areas was
based on factors other than their importance. The
subcommittee recommends the testing of these two
areas be performed.

From the nature and extent of the tests conducted,
the technical subcommittse could not draw a direct
correlation to the actual safety performance of a

repaired windshield in a motor vahicle.

Finally, the subcommittee concludes from its testing and

windsh

daliberations that a standard or policy regarding

ield repairs is appropriate and recommanded.

Raspecti&ely submitted,

esald M. o

Edward M. Egan, P.E.
Technical Englneer

March 1, 19%2
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S5 TESTS: SUM Y REPORT -

This report briefly summarizes tests conducted at four

indaependent, participating laboratories as a basis for discussions
regarding the safety implications of windshield repair.

Individual reports and methods are included, where appro=
priate.

.I- Im S.S —— { t
objective:
B t )

Compare penetration resistance of repaired, broken and
unbroken laminates. : .

Discussion:

v A number of 12 in. x 12 in. specimens, cut from standard
windshields, were collected Ifor testing. : Samples were
unbroken, cracked one-~side and opne-side cracked then repaired.
Five-pound ball impact tests were conducted under conditions
doscribed in ANSI 226.1-1890 (Test 26) except that a staircase
method was used to determine msan break bheight. - Samples
were tested with the break ol repair on the impacted side
(inboard) as well as on the side opposite impact (outhoard).

Results: ‘
Sample , MBH (FT.)
Control (no break) 21.6
Break (outhoard side). 20.7
Repalr (outboard side) 20.4
Break (inboard) - 18.7
RrRapair (inboard) 21.2

Conclusions:
Results indicate no practical difference in impact

performance of unbroken, broken or repaired samples when
measured by the falling five-pound ball test.

Ir. St Test — inates
Opbjective:

Compare the compressivesflexural strength of cracked and
cracked then repaired laminates v&. undamaged controls.

Seo/1I0H; ONI SRAON Z¥sz ¥y¥e 19 YVd 8160 ¥6/L0/10
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Batween two independent laboratories, three tasts wearea
conducted to measure and compare the strength to rupture of
various laminate samples.

Three typas of laboratory prepared laminates were
tested: undamaged controls, samples cracked on ocne or both
sides and samples which were cracked and then repaired. The
cracks were made to run from edge to edge, at the midpoint
of the sanmple. In one cass, fwo different repair resins
wera employed, each handled and cured according to the
manufacturer’s instructions.

Two of the three tests conducted used the concentric
ring test (as described in ASTM C-158-84); cne lab testing 6
x & in. and the other 12 x 12 in. samples. Samples which
were one-side cracked or cracked and repaired were tested in
the damaged side up (compression) as well as the damaged

side down (tension) orientation.

In a modification of the above method, one lab also
tested 6 x 12 in. samples which wera clamped on one end
while a force was applied to the opposite, extended (& in.),
free edge. The crack or repair was positioned approximately
172 in. from the edge of the clamped position..

Results: .
Break Force (Lbhs-}
Ring Ring Free—Edge
Sample S __Grxer 0 12TX127 X127
Contxol (unbroken) 596 157.5 E5.9
Broken  (l-side/up) 571 168.3 27.8
Repaired (l-side/up) 554/483%* 178.6 29.1
Broken  (1-sidesdown) 437 165.7 44.3
Repaired (l~side/down) 510/57B% 110.5 28.0
Broken (2~sides) 255 4.6 1.6
Ropaired (2-sides) 317 /297%* 1.3 1.6

(* Two repair resins used)

Conclusions:

scatter in the individual data does not allow absolute
comparisons to be drawn. In some cases, broken samples test
better than unbroken controls. However, it appears clear
from the results of the 2-gide damaged/repaired samples, and
others when viewed in ganeral, that there is no indication
that repair restores laminate strength and integrity. :

$€0/720
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Objective:

Compare the strength of unbroken and repaired glass
spscimens by tensile and lap shear methods.

Rigcussion:

To obtain a direct indication of the strength of a
repaired bond, tensile tests were conducted on unbroken and
repaired glass samples. Two types of repaired samples were
prepared; butt-joined and lap-shear.

Butt~joined samples were produced by scoring and breaking

a 0.090 in. thick x 1 in. wida x 6 in. long glass into two
pleces. Repair resin was placed on the crack surface and
the two halvas were pushed together and bonded .in their
original position.

The lap-shear samples were produced using two 0.050 in.
x 1 in. x 3 in. pieces of clean, demin. water rinsed glass.
These pieces were overlapped, with air side facing, and
bonded together with a 1/8 in. bead of repair resin.

samples of each of 4 different repalr resins were used,
following as closely as possible the manufacturer’s recom-
mended procedure.

The -samples were then placed in an Instron tester and

the tensile strength to break was measured for the repaired
samples and an undamaged control. ‘

Results:

Method ~ Tensile Strength - Butt-joined Samples
.090% x 1~ Glass Bond

Repair Break

Sample _Resin e
1 None 53861

2 A 2017

3 B 2375

4 -~ 1460

5 .9 1574
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Method - Lap Shear Strength
.090” Glasg with 17 X 0.125% Lab Jt.

Repair Break

Sample _Resin Lbs.
2 None (5361)

2 A 1824

3 B 1084

4 c 1599

5 D 513

Conclusionss:

" phe tensile strength of the repaired samples varied with
repair resin used. All samples measured less than 50% that
of the control.

" Re Glass - v, ntal ects

Objective:

Evaluate the rasistance of repaired glass samples to
end-use exposure.

Discussion:

An evaluation of repair resins was not a focus of this
study, but guestions were raised regarding the retention of

bonding performance under end-use conditions. Although a

variety of tests such as thermal and humidity cyeling and
weathering would be of interest, a simple solvent exposure
test was conducted.

A thin film of each of 6 available repalr resins were
cast and cured on the clean, air side surface of 1 ¥ 3 in.
pieces of glass. The glass/resin samples were then immersed
to a depth of 172 inch in a test liquid for 24 hours at room
temperaturs. The three test liquids selected were; water,
iso—propancl (a constituent of window washer solution) and
pentane (a component of gaseline). After immersion, the
samples were removed and examined.

Conclusions:

Results are reported in Table IV A (attached). Photo-
graphs of the film surfaces are included asgExhibits 1 -

vI. All resins appear to be affected to some degree by this
solvent exposurs tast.
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| TABLE IV A

EFFECT OF SOLVENT IMNERSION FOR 24 HOURS AT ANBIENT TEMPERATURE
POLYMERIZED THIM EILM OK TIN SIOE OF DENIN WASHED GLASS

ABHESIVE CHECK

WATER

2-PROPANOL

A APPEARANCE
TISSUE
LIFT OFF

8 APPEARANCE
TISSUE
LIFT OFF

c . APPEARANCE
TISSUE
LIFT OFF
7 APPEARANCE
TISSUE
| LIFT OFF
E APPEARANCE
TISSUE
LIFT OFF

F APPEARANCE
TISSUE
LIFT OFF

',_ NOTES

For APPEARANCE comments are for a visual ook at the ceating and noting what was seen.

. For TISSUE & *Scotifes” facial tissue was p
and fore Finger andsa single wipe down the glass
Camments noted.

of the glass.
For LIFT OFF the

small globules or

gel-Tike inclusions

peels
yes

cloudy
peels and tears
yes

orange peel
ok
yes

- swollen edge

peels off
yes
slightly cloudy

ok
yes

slightly cloudy

ak
with effort

index finger was
coated side, attempting to “Tift" off the coating.

more attempts were required.

geo/s20R

INI SIACN

swollan edges

peels and rolls up
yes

'sIfghtIy cloudy

tears
yes

swollen edge
tears
yes

s1ightly swollen edge
ok

yes

ok

ok

with effort

vk
ok
with effort

Z¥sT v¥s 219 XVd 02:80

TOLUENE

swollen edges

wipes off
yes

swollen edge
peels and tears
yes

swollen edge
small globules
yes

. swolien and peeled back

edge
ok
yes

swollen and peeled back

edge
toars
yes

ok
ok
ok

ressed on both sides of the glass with thumb
from ne coating thru the coating to the ﬂgk.

~ybbed st about & 45 degree angle relative te the
“With effort” indicates more force and

Cullen.
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24 hour immersion test
Photomicrograph (100X}

Water
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Photomicrograph (100X}
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24 hour immersion test
Photomicrograph (100X)

Tsopropanol - ' | : Toluena
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Evaluate retention of repaired glass bond strength arter
exposure to heat and humidity.

Digcussion:

Based on the solvent immersion tests described above, it
is of interest to determine what effect heat and humidity
might have on resin bond strength. '

Twe resin samples were selected from among the six
available (Table IV A) and were used to produce butt-joined
repaired glass pleces as described in Section IIX. Repaired
samples were then subjected to coffin (52°9C, 95%RH) exposure
for 24 hours and .then tensile tested to failure.

Regults:
V. Strength Tests - Repaired Glass
Method: Tensile Strength — Butt-joined Breaks

.090” x 1~ Repaired Bond
24 Hr. Humidity Exposure

Repair Exposure Average

Sanple Resin Temp.2C  RH% Break Lbs.
1 None (5361)
2 A Ambient 3183
52 95 - 2485 ]
f
3 E Amblent 3136 ‘?
52 95 2292 3

Conclusions:

After exposure to high temperature and humidity, tensile
strength of the repaired samples tested were reduced bY
20~30% after only 24 hours. additional exposure testing
would be appropriate.
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conduct tests to demonstrate the effect that moisture
intrusion through a cracked windshield ~ where the break
extends to the plastic (FVB) interlayer - would have on
glass/interlayer adhesion and the potential for glass
dislodgement on impact.

Discugsion:

pv8 interlayer has the unique ability, due in part to
its moisture sensitive nature, to provide a windshield with
@ moderate and controlled level of adhesion to glass. This
controlled interlayer/glass adhesion 1is low enough to give
the windshield I1ts~’ energy-absorbing, high penetration
resistant properties and high enough to avoid delamination
and glass dislodgement on impact. Molsture is carefully
weontrolled during windshield assembly to obtain the proper
windshield adhesion level. ® should the interlayer be exposed
to high humidity or moisture through a crack or break in the
windshield, the interlayer/glass adhesion level could
decrease and delamination or glass dislodgement could occur.

Te demonstrate the effect of moisture on windshield
performance, & series of laminates were prepared in the
Jaboratory with interlayers that had been exposed over a
range of relative humidities.

Laminates were impacted at +229C and -200C with a 1/2
pound ball from 30 feet by the method described in
ANSI £26.1-1990 (Test 5.12). Glass dislodged from the side
opposite impact was collected and weighed. Laminate
moistures and adkesion (pummel) were measured and recorded.

Regults:

EXPOSURE INTERLAYER GLASS DISLODGED (GMS.)
Y RH $ H20 PUMMEL, _#220C —20%C
10 0.22 9/8 2.01 2.19
22 0. 49 6/6 1.70 0.81
34 6.78 3/3 1.98 1.87
4z 0.85 4/3 2.20 1.45
50 1.40 2/2 3.71 2.23
65 2.01 - pyo 46.5 151.4
80 3.84 0/0 23.8 138.7
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genglugions:

When exposed to greater than 50% relative humidity,
interlayer moistures can increase to 1% or more with an
accompanying drop in interlayer/glass adhesion. In such
cases, a large increase in the amount of glass dislodgement
on impact can oOCcTur.

mo illustrate the extent of ipterlayer moisture pickup

that ean ocecur prior to repair, a cracked windshield sample

was subjected to a 2-week exposure at 539C, 100% RH followed
by 1 week of dry-out at 22°C, 308RH, This cycle was
repaated three times and laminate meisture was measurad by
standard JIR spectral technigue. The zesults of this
exposure, & smoisture map”, 1s shown in Figure VI A
(attached). As can be seen, tha area with meoisture high
enough (low adhasion) +o lead to glass dislodgement on
impact extends nearly 1 inch inward from the crack line.
(Although it is not a point of issue here, the ANSI Z26.1
(test 5.12) limits bare interlayer to 1 in? opposite impact
and 3 in? total). .

ONI §ila0d ¥z B¥6 219 ¥¥d §Z:60  YB/LO/TO

Cullen, Michael v.

SFMAIC

CULLENM0 000256 0PROD




"PIGURE - CRACKED WINDSHIELD/MOXSTURE INTRUSION
VIiA
TEST CONDITIONS:
2~ WEEK COFFIN @ 53°C: 100% RH K
' 1- WEEK DRY OUT @ 22°C:; 30% RH
3 CYCLES
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Farrell, Michael

From: Tucker, Robert J.

Sent; Tuesday, February 23, 2010 4,17 PM
To: Farrelt, Michael, Ezzie, Joseph E.

Subject: Carmody/Derian MIL
Attachments: NGA Test. PDF

Mike and Joe,

| just spoke with Doug and the exhibits have been revised for the Carmedy/Derian Motion. Here is how they
should be:

A - Carmody Report

B - Carmody Depositiocn Excerpts

C - Derian Repori

D - Derian Deposition Excerpts

E - NGA Test (the full document is attached)

We have removed the ROLAGS document as an exhibit and merely referred back to the Appendix for it.
Therefore, it can be removed from the exhibits Joe is brining up with him. The exhibits for the Hildebrand motion
remain the same. 1 will do an acc (accuracy for you Mike) check for the depo cites in the Carmedy/Derian motion
and let you know if there are any changes.

Rob

2/23/2010



IN THE COURT OF COMMON PLEAS |
CUYAHOGA COUNTY, OHIO

MICHAEL E. CULLEN, etal.
Plaintiffs, | CASE NO. 555183

V. : JUDGE DAVID T. MATIA |

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, :

"Defendant.

MOTION OF DEFENDANT STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY TO EXCLUDE THE
TESTIMONY AND REPORT OF PETER J. HILDEBRAND

State Farm Mutual Automobile Insurance Company (“State Farm™) moves to
exclu-de ‘the testimony of Plaintiff's proposed expert Peter J. Hildebra'nd_. In the
N guise of an insurance -“claims'professional,”' Mr. Hildebrand provides testimony that
- merely-mimi'cs Plaintiff's interpretation of the insurance contract, PIaintiffs view of
tlte' facts, _' and Plaintiffs de'sired legal conclusions. Mr. H_iltl_ebranét’s testimony
should be barred by the Court for the followixtg primary reasons:

e Mr. Hildebrand’s interpretation of State Farm’s contractual duties is a
judicial, not expert, function.

e Mr. Hildebrand’s interpretation of Ohio law and his opinions that
State Farm acted “contrary” to its legal duties are impermissible legal

and ultimate conclusions.

e Mr. Hildebrand’s opinions do not satisfy Evid. R. 702 because he does
not opine on matters beyond the knowledge of a lay person and
because his testimony is not helpful to the trier of fact.

e Mr. Hildebrand’s opimions, in “implying” duties not found in the
insurance contact, violate the parol evidence rule.
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Mr. Hildebrand’s testimony is also generally unreliable because it passes

‘judgment on other persdns’ knowledge and state of mind and because it rests on the

inadmissible testimony of Plaintiff's other proposed experts.

Mr. Hildebrand is literally a lawyer-advocate in eXpert’é clothing — his sole

purpose ‘is to say that State Farm “did” - everything Plaintiff alleges. Mr.

Hildebrand’s testimony and report should be excluded.
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
MICHAEL E. CULLEN, et al,
| " Plaintiffs, | CASENO. 555183
v. 5 | JUDGE DAVID T. MATIA
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
Defendant.

MEMORANDUM IN SUPPORT OF DEFENDANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY’S MOTION TO EXCLUDE THE
TESTIMONY AND REPORT OF PETER J. HILDEBRAND

I  INTRODUCTION

State Farm Mutual Automobile Insurance Company (“State. Farm”) moves to

exclude the testimony of Plaintiff’ s'proposed expert Peter J. Hildebrand. In the guise of

an insurance “claims professional,” Mr. Hildebrand, who is an attorney, provides
testimony that merely parrots Plaintiff's counsel's various arguments but he does not
offer any opinion that is the proper subject of expert testimony under Ohio law.. Mr. .

Hildebrand’s testimony should be barred by the Court for the following primary

reasons:

e Mr. Hildebrand’s interpretation of State Farm’s contractual duties is a
judicial, not expert, function. '

e Mr. Hildebrand’s interpretation of Ohio law and his opinions that State
Farm acted “contrary” to its legal duties are impermissible (and incorrect)
legal and ultimate conclusions.

e Mr. Hildebrand’s opinions do not satisfy Evid. R. 702 because he does not
opine on matters beyond the knowledge of a lay person and because his
testimony is not helpful to the trier of fact. ' :

e Mr. Hildebrand’s opinions, in “implying” duties not found in the insurance



cori;tact, Viqiate the parol evidence rule.

Mr. Hildebrand’s testimony is also generally unreliable because it is belied by his
experlence it passes judgment on other persons knowledge and state of mind, and
because it rests on the unreliable and inadmissible testimony of Plaintiffs other
proposed experts. _

| In short, Mr. Hildebrand is literally a lawyer-advocate in expert’s clothing — his
sole purpose is to say ‘shat State Farm “did” everything that Plaintiff alleges. Mr.
Hildebrand’s testimony should not be allowed.

IL. BACKGROUND
A. Mr. Hildebrand

Mr. Hildebrand is a Wisconsin attorney who operates an expert consulting
business in Marietta, Georgia, Mr. Hildebrand has self-proclaimed expertise in claims
and legal issues relating to coverage, claim handling, and bad faith.

B. ~ Mr. Hildebrand’s Report and Testimony

In the guise of what some undefined "claims profe essional” "would conclude,” Mr
Hildebrand renders an opinion on literally every disputed issue of fact and law in this
matter in his 28-page, single-spaced report. The sole basis for Mr. Hildebrand’s
testimony s his experience in the insurance industry, yet his report differs little in tone
‘and substance from Plaintiff's ﬁliﬁgs in this matter, -such as Plaintiff’s merits-focﬁsed
"Supplement to Motion for Class Certification.”

While Mr. Hildebrand’s opinions are many, he issues five broad or core opinions,
which ars no more than his sﬁbjective interpretations pf Plaintiff’s insurance contract,
deposition testimony, opinions on ultimate issues (including State Farm's “knowledge”),

legal conclusions, or some combination thereof. These opinions are:
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1. State Farm’s insurance policy allegedly requires payment to policyholders
for windshield replacement, subject to the deductible, regardless of the
extent of damage, and notwithstanding the windshield repair provision in
the policies. Moreover, State Farm is allegedly obligated to pay to restore
vehicles to pre-loss condition in all situations, notwithstanding the policy

_ provisions to the contrary.

2. The pblicy allegedly provides a “cash out” option permitting policyholders
to simply take a check, instead of limiting State Farm’s contractual liability
to payment to actually repair or replace a damaged windshield; (E.g.,
Report of Peter J. Hildebrand (“Hildebrand Report”) at 16, attached as
Exhibit A). '

3. Because of the alleged deficiencies concerning windshield repairs, and
their alleged inability to restore the vehicle to its pre-loss condition, State
Farm improperly handled claims under its policies.

4. Through its scripting, State Farm allegedly undertook a program to sell
insureds on the repair option under the Car Policy and concealed

information pertinent to the use of policy benefits all to allegedly save
State Farm money.

5. State Farm’s systematic and uniform claims handling approach that
allegedly pushed policyholders towards a less costly windshield repair
option without explanation of the full policy benefits was contrary to its
duty of good faith and fair dealing and its fiduciary duties.

(Hildebrand Report at 15 - 27).

Mr. Hildebrand's Report and testimony are facially improper. They do not bear
on whether common questions predominate under Rule 23(B)(3), the class certification
inquiry now facing the Court. Mr. Hildebrand’s opinions, instead, focus solely on
whether Plaintiff should prevail on his claims, a premature question that is not at issue
with regard to Plaintiff's motion for class certification.

Moreover, once exposed to scrutiny, Mr. Hildebrand's opinions, all of which lack

any support or foundation, are exposed as little more than a repackaging of Plaintiff's

claims covered with the thin veneer of what a "claim professional” "would conclude.”

~ For example, his report thunders over the “$30,000,000 in [national] savings” that



State Fﬁrﬁ achieved in ‘its “blatant disregard of their [sic] insured’s rights” and the
“institution-wide obsession with the profit motive” (Hildebrand Report at 27). But
under questioning, Mr. Hildebrand admits that he ié not a daniages expert énd that he
just “reviewled] some of the documents which reflected some of the average paid
nuﬁber’s . .. on some of the documents that were produced té just give some sample
indications.” (Deposition of Peter J. Hildebrand (“Hildebrand Dep.”) at ‘207, excerpts
attachéd as Exhibit B) (emphasis added). He also bases much of his report on the
alleged fact that repairs are unsafe (e.g., Hildebrand Report at 13) énd do not restore
vehicles to their pre-loss condition (e.g., id. at 15), but admits that this is “;cechnical”
information outside his expertise (Hildebrand Dep. at 122), and that he relied upon
Plaintiff's other experts — Mr. Carmody and Mr. Derian — in reaching this conclusion.
(Hildebrand Report at 13)

Mr. Hildebrand’s deposition is primarily a series of proionged soliloquys where
he tries to avoid ariswering questions, punctuated by approximately 420 objeéifions -
basically one for every question asked — from Plaintiff’s counsel. Mr. Hildebrand;s
efforts to avoid answering quesftions during his deposition' were impressi\}e. For
example, the question - “As a mutual company, doesn't State Farm have a responsibility
to all of its policyholders to manage costs?” — generated a four-page back and forth
where Mr. Hildebrand tried to avoid and then ultimately refused to answer the
queétion. (Hildebrand Dep. at 201-04). In fact, while Mr. Hildebrand would often
avoid answering probing questions about the actual content of the insurance contract by
repeated stating “the contract speaks for itself” (Hildebrand Dep. ét 10), he showed no
hesitation to speak for the contract when it suited his purposes. (Hildebrand Dep. at 24-

27) (finding “inherent,” yet unstated, obligations that are implie& in the contact). Every



. indica_tio_n is that Mr. Hildebrand’s .inadmissible opinioné are not reliable expert
| tesﬁmony, but simply a produc’; tailofed to Plaintiff's case theories.
- III. LAWAND ANALYSIS
| As with all evidence, “trial courts have been deemed ‘gatekeépers’ tasked with
7 screéﬁing" ‘ex.pert opiﬁions “for relevancy and relia‘bﬂity.” Natoli v. Mdssillou Cmty.
Hosp. (5th bist. 2008), 179 Ohio.App.gd 783, 790. |
Evidence Rule 702' governs the admissibility of expert testimony, stating:
A witness may testify as an-expert if all of the following appiy:

(A) The witness’ testimony either relates to matters beyond the
knowledge or experience possessed by lay persons or dispels a
misconception common among lay persons;

(B) The witness is qualified as an expert by specialized knowledge,
- skill, experience, training, or education regarding the subject matter of the

testimony;

(C) The witness’ testimony is based on reliable scientific,
technical, or other specialized information.

Ohio R. Evid: 702 (emphasis added). “The facts or data inrthe particular case upon
which an expei*t bases an opinion or inference may be those perceived by the expert or
admitted in evidence at the hearing.” Ohio R. Evid. 703. Further, “to be admi_ssible‘, the
expert testimony must assist the trier of fact in determining a fact issue or
undei‘standing the evidence.” Id. (citing Staff Notes to Evid. R. 702); State v. Boston
(1989), 46 Ohio St.3d 108; State v. Bidinost (1994), 71 Ohio St.3d 449).
Determining the relevance and admissibility of expert opinion at the class
, certiﬁcétion stage can and should be performed before reaching a decision on class |
certification. Inre Hydrogen Peroxide Antitrust Litig. (C.A.3, 2008), 552 F.3d 305, 323

(“Weighing conflicting expert testimony at the certification stage is not only permissible;



‘it may be integral té the rigorous analysis Rule 23 demands.”); Bell v. Ascendant
Soluh‘éﬁs, Inc. (C.A.5, 2005), 422 F.3d 307, 314 n.13 (court should at least consider
reliability of expért testimony on class certification issues); Blades v. Monsanto Co.
(C.AL8, 2005), 400 F.3d 562, 575 (court may need to resolve expert disputes at the dass,
cerﬁﬂcatio_n stage). ,, o | |

A. Mr. Hildebrand’s Opinioris Are Inadmissible.

1. Interpreting State Farm’s Duties Under The Insurance
Contract Is A Judicial Function Outside The Province Of
Expert Testimony. :

3 [+

Mr. Hildebrand's oﬁinions are rife with references to State Farm’s obligations”
under the insurance policy. Insurance policies, however, are contracts and their
interpretation is a matter of law for the court. E.g., Sharonville v. Am. Employers Ins.
Co. (2006), 109 Ohio St.3d 186, 187. Thus, State Farm's contractual oBligations are for
the Court, not Mr. Hildebrand, to decide. Mr. ‘Hildebrand — who is neither licensed to
practice law in Ohio nor knowledgeable about Ohio law (Hil}iebrand Dep. at 13) — may
not pass judgment on the meaning of terms in the insurance contract. -

“[TThe coﬁstruction of unambiguous contract terms is strictly a judicial
function; the opinions of pefcipient or expert witnesses regarding the meaning(s) of
contractual provisions are irrelevant and hence inadmissible.” Ruschel v. Nestle
Holdings, Inc.; 8th Dist. No. CV-488932, 2008 Ohio 2035, at 926 (emphasis added),
citing Sheet Metal Workers, Local Union No. 24 v. Architectural Metal Works, Inc.
(C.A.6, 2001), 259 F.3d 418, 424; Weils v. C.J. Mahan Const. Co., 10th Dist. Nos. 05AP-
186 & 183, 2006 Ohio 1831, at 122-23 (“Appellee argues that since she is not attempting
to vary the terms of the contract, her expert testimony is admissible. However, where

the terms of the agreement are clear and unambiguous, this court has specifically held
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that expert testimony Interpreting those terms is improper.”); Nicholson v.
Turner/Cargile (10th Dist. 1995), 107 Ohio App.3d 797, 803 (“Plaintiffs ... rely on their

expeft engineer who interprets the contracts to impose such a duty on defendants. The

contract terms, however, are unambiguous and control; any expert opinion interpreting

them has no effect.”).

All of Mr. Hildebrandt's opinions are based, in whole or part, on his
interpretation of the insurance contract:

e [I]nsurance policies issued by State Farm include coverage for the full payment of

a windshield replacement regardless of the extent of damage to the windshield[,]

_ State Farm's claims handling[,] whereby they [sic] failed to pay to restore

vehicles to their pre-loss condition[,] is contrary to their [sic] contractual
obligations[,]" (Hildebrand Report at 15); |

o The policy provides a cash out option permitting policyholders to simply take a
check, contrary to the language of the policy that limits State Farm’s liability to
pay to repair or pay to replace damaged property; (E.g.,1d. at 16);

e [State Farm's] unilateral approach to arrange for "patching” of repaired
windshields was inconsistent with their claim handling duties under the policy.

(Id. at 17);

£

o State Farm intentionally undertook a program to sell insureds on the repair
option under the Car Policy and in effect concealed information pertinent to the

use of policy bepeﬁts. (Id. at 21);

o [Plolicyholders[] . . . were not fully compensated under the insurance policies.
(Id. at25). :

As stated by the Eighth District, explanation of contractual terms is a “matter of law for
the Court and ‘expert’ explanation is unnecessary and unwarranted.” Ruschel, 2008
Ohio 2035, at 726. Therefore, .Mr. Hildebrand’s opinions regarding State Farm's
contractual obiigations as to, among others, pre-loss condition and payment in cash to

policyholders for the cost of replacement less their deductible — pages 15, 17, 21, and 25

of his Report — should be striéken.
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2. Interpreting Ohio Law And Rendering Opinions That
State Farm Acted “Contrary” To Its Legal Duties Are
Impermissible Legal and Ultimate Conclusions.

“[A]n expert's interprétaition of the law should not be permitted, as that is withir;
the ‘sole proﬁnce of the court.” Wagenheim v. Alexander Grant & Co. (iofh Dist.
1983), 19 Ohio App.3d 7, 19 (emphasis added). Dé_spite this axiom, Mr. Hildebrapd
repeatedly opines on the purported existence of contractual dlities based solely on his
interpretation of the insurance policy. These are impermissible legal conclusions solely
witﬁin the Court’s province. And not only does Mr. Hildebrand improperly opine on the
exis’[:ence of contractual dutiés, he further opines that State Farm failed to meet these
made-up duties. These ultimate concluéions are also improper because they are
premised on Mr. Hildebrand’s improper legal conclusions, and on his opinions on the
state of mind of State Farm and others. See Section ITI(B). |

Mr. Hildebrand's report is rife with legal and ultimate conclusions:

e "State Farm did not disclose all provisions of the insurance contract pertinent to
[Plaintiff's] claim . . . . [contrary to the OAC 3901-1-54(E), (1)]." (Hildebrand
Report at 20). ,

e "State Farm failed to meet the minimum standards for handling claims as
representative by the Ohio Administrative Code." (Id. at 21).

e "State Farm [acted] . . . contrary to the requirements of the [sic] Section 3901 of
the Ohio Administrative Code." (Id. at 22).

e (Id. at 26) (identifying eight different instances were State Farm's “wrongful
practices” allegedly violated OAC 3901).

o “[Njo reasonable person would deny that most of these transgressions [of OAC
3901] . . . were knowingly committed . . . as fo indicate a general business

practice,” (Id. at 23).

e “These violations of Ohio law would havé occurred . . . for the entire class.” (Id.
at 24).



e “State Farm’s concealment of information was unreasonable and in reckless
disregard of their insureds’ interests.” (Id. at 26).

e “State Farm’s conduct was knowing, deliberate, willful, wanton, and in conscious
and reckless disregard of the interests of [Plaintiff] individually and the class
members.” (Id.). -

o State Farm “violat[ed] [its] duty of good faith and fair dealing and their fiduciary
duties towards [its] insureds.” (Id. at 27). ‘

Whether a duty exists, however, is a matter of law for the Court — not for an
expert. Douglass v. Salem Cmty. Hosp. (7th Dist.), 2003 Ohio 4006, at 1137 (“[M]any of
[plaintiff’s expert’s] statements‘appe‘ar to be crafted in sucha way as to éreate some sort
of dﬁty on the part of thre [defendant]. This is, of course, improper as the existence
ofa legal duty is a question of law, not bf fact.”) (emphasis added).

Just as the court found in State Natl Ins. Co., Mr. Hildebrand’s testimony
encroaches on matters for “the jury to decide, and conclusions as to the ultimate issues
are better reserved for closing arguments.” State Nat'l Ins. Co. v. Access General Agency
| Inc. (N.D.Ga. Aug. 23, 2007), No. 1:04-cv-02594, Slip. Op. at 4-6 {copy attached as
' Exhibit C); see also, Wagenheim, 19 Ohio App.3d at 1§ ("[The expert's] testimony as to

the existence and breach of a duty owed . . ., was an opinion relating to the laﬁ and was
prejudicial to the rights of the defendant. Therefore, the trial court erred in allowing
such testimony to be adﬁiﬁed.”).
3.  Mr. Hildebrand’s Opinions Do Not Satisfy Evid. R. 702.
Mr. Hildebrand's opinions and testimony do not relate to matters outside the
knowledge of a fact finder and his opinions are not helpful to the trier of fact. Therefore,
Mr Hildebrand's testimony should be excluded under Evid, R. 702.

Evid. R. 702(A) requires that expert witness testimony “either relates to matters
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beyond the knowledge or experience possessed by lay persons or dispels a

_ mlsconcep’aon common among lay persons * Contract terms, however, are to be given

their plain and ordlnary meaning. Miller v. Gelco Indem. Co 8th Dist. No. 89603,

" 2008 Ohio 791, 15. And insurance coverage is determined by r-easonably construing

the contract “according to the -ordinary and commonly understood meaning of the

Janguage used.” King, 35 Ohio St.ad at 211; accord Miller v. Geico Indem. Co., 8th

Dist. No. 89603, 2008 Ohio 791, 1i15 (“It is well established that when the language in an
insurance policy is clear and unambiguous, the court must _enforcé the contract as
written and give the words their plain and ordinary meaning.").

Uﬁsurprisingly, it does not take an expert to opine on the “plain or ordinary
meaning” of words or the “ordinary and commonly understood meaning of the language

used.” The ordinary or commonly understood is not Be}rond the Rnowledge or

* experience of lay persons; thus, Mr. Hildebrand's testimony fails to satisfy Evid. R.

702(A).

Moreover, Mr. Hildebrand's testimony is not helpful to the factfinder. Instead,

its sole purpose is to render opinions on the ultimate issues to be decided - this can

“harldly be viewed as helpful to the [fact finder].” Woods v. Lecureux, 110 F.ad 1215,

1221 (C.A.6, 1997). Moreover, Mr, Hildebrand’s opinions rest on his impermissible and

incorrect interpretations of the contract and his admittedly uninformed (and incorrect)
interpretations of Ohio law and the states of mind of others. Thus his opinions, which .

rest on these incorrect premises, are fundamentally flawed and even less helpful to the

lfact finder.

The Staff Note to Evid. R. 704, which provides that ‘opinion evidence on an

ultimate issue is not excludable per se; states, in relevant part, as follows:

10



[Evid. R. 704] The rule must be read in conjunction with Rule 701 and

Rule 702, each of which requires that opinion testimony be helpful to, or

assist, the trier of the fact in the determination of a factual issue. Opinion

testimony on an ultimate issue is admissible if it assists the trier of fact,
otherwise it is not admissible. | '

Mr. Hildebrand's testimony, which opines about the existence of a duty (eg.,
Hildebrand Report at 15) and that State Farm breached the duty (id.), renders an
'opinion on what State Farm knew (id. at 17), opines that State Farm's conduct was
misleading (id., at 22), and that State Farm knowingly committed illegal acts as a
general business practice (id. at 23), to name just a few, is not helpful to any fact finder.
Woods, 110 F.3d at 1221, It does not provide facts from which a fact finder can reach a

conclusion. Instead, it is the conclusion. “Testimony such as [Mr. Hildebrand's], which

attempts to tell the jury what result to reach and which runs the risk of interfering with a

~ [] court's jury instructions, hardly can be viewed as being helpful to the jury.” Id;

accord Cook ex rel. Estate bf Tessier v. Sheriff of Monroe County, Florida, 402 F.3d

1092, 1111 (C.A.11, 2005) (“Proffered expert testimony generally will not help the trier of

fact when it offers nothing more than what lawyers for the parties can argue in closing

arguments.”).
Mr. Hildebrand's testimony opining that State Farm had a duty, breached that

duty, and did so knowingly, is even more egregious as it “stack[s] inference upon

inference" and thus is “more likely to be unhelpful to the trier of fact.” Woods, 110 F.3d

at 1221, ("[Bly expressing the opinion that [the defendant] was deliberately indifferent,
[the expert] gives the false impression that he knows the answer to this inquiry, which
depends on [the defendant's] mental state. For a witness to stack inference upon

inference and then state an opinion regarding the ultimate issue is even more likely to

| be unhelpful to the trier of fact.”).

11



As stated by the Ohio Supreme Court, "it is within the sound discretion of a trial
cotrt to refuse to admit the testimony of an expert witness on an ultimate is.sue where
such testimony is not essential Vto the jury's understanding of the issue and the jury is
capable of coming fo a correct conclusion without it.". Bostic v. Connor (1988), 37,0hio
S;t.3d 144, 148-149 (emphasis added) (upholding the exclusion of expeft witness on the
ultimate issue because the fact finder "was quite capable of understanding the
instructions and of reaching a correct‘ conciusion without the assistance of . . . [the]
expert.").

Mr. Hildebrand’s testimony is not helpful. A fact finder is perfectly capable of
reaching the same conclusions, based on his or her own direct review of the admissible
evidence and the plain and ordinary meaning of the words in the cbntract. The pointed

gloss of Mr. Hildebrand’s opinions is unnecessary.

4.  “Implying” Contractual Duties Not Found In The Contact
Constitutes Impermissible Parcl Evidence.

The terms of Plaintiff's insurance coverage were spelled out in a written
insurance policy. “Where the terms of an insurance policy are clear and unambiguous,
parol evidence is inadmissible to interpret its terms.” Currier v. Penn-Ohio Logistics,
(11th Dist.), 2010 Ohio 195, at 135. Mr. Hildebrand repeatedly stated throughout his
deposition that “the contract speaks for itself.” (E.g., Hildebrand Dep. at 10). Because
the contract speaks for itself, Mr. Hildebrand’s testimony interpreting the contract is
unnecessary and improper.

M. Hildebrand not oﬁly takes great liberty in adding his own gloss to poiicy

terms, in violation df the parol evidence rule, he also invents and implies terms that

simply are not in the contract:

12



Q. You do not find the words "pre-loss condition" under cost of repair
determined by agreement or by competitive bid, do you?
MR. HURST: Objection.
A, Well, I think it's inherent from the policy that a competitive bid
* or a cost of repair is to restore the vehicle to its pre-loss condition, so
the specific wording is under 3, but it's inherent from 1 and 2 that the
wording should apply as well.

Q. Are you telling the court the words "pre-loss condition"
appear under 1 and 2?

A, No, Ididn't say that. ' S

Q. Okay. You're saying it's inherent. The words should be implied under

. 1and 2? -

A.

Well, when you're agreeing to a cost to repair based upon a number,
you have to - the repair itself inherently should be to the pre-

loss condition.

(Hildebrand Dep. at 25-26; see also id. at 29) (“A reasonable interpretation of

" that would be they're going to return it to the pre-loss condition.”)

Mr. Hildebrand not only _ﬁnds.unspoken or “inherent” obligations hidden in the

contract, he also implies obligations based on what he believes to be the nature of an

indemnity contract:

Q. If a policyholder requested or asked for a check for the value of a
replacement windshield, is it your opinion that State Farm would be
required under the policy to give that policyholder a check without
replacing the windshield?

Yes.

And what do you base that upon?

Because it's a policy of indemnity. It's a first party indemnity contract,

which means that the policyholder as a general rule has the right to be

indemnified for the replacement cost.

Q. Does the policy anywhere state that State Farm must pay for the cost
of replacing a damaged part such as a windshield that is not actually
replaced? g ‘ :

MR. HURST: Objection. You can answer.

A. Well, it says right there replace the property or part. It doesn't say it

has to be -- you pay to replace the property or part. It doesn't say that

they have to replace the part. You have to pay the cost of that
property or part. _ _ '

That's your interpretation of pay to repair or pay to replace?

Right, because ii's an indemnity contract.

> O

LS
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(Hﬂdebrand Dep. at 41-42) (emphasm added). Mr. Hildebrand opmes that State Farm

is, at all times and under all c1rcumstances, obligated to provide thelr pollcyholders with

cash sufﬁcient to cover the value of a windshield replacement based only on his view of

the nature of indemnity contracts, and notwithstanding the fact that he cannot identify
anjf‘ provision in Plainfiﬂ’ s insurance policy requiring such payments.

As Mr. Hildebrand declared, “the contract speaks for itself.” (E.g., Hildebrand
Dep. at 10). - Thus, his testimony interpreting the contract is unnecessary. VMr.
Hildebrand's Various interpretations of the insurance contract, which ﬁary the contract’s
terms and admittedly imply terms and obligations not actually found in the contract,
violates the parol evi&ence rule. His oi)inions and testimony regarding implied
contractual dutieS ehould be stricken.

B. Mr. Hildebrand Improperly Renders Opinions On The State Of
Mind Of State Farm And Others.

Mr. Hildebrand is not a behaviorist. He has no insight into the motivations or

-thought processes of others.. (See Hildebrand Dep. at 91) (“I couldn't testify as to

common knowledge of people . . . .”). Despite this, his testimony is riddled with baseless

speculation regarding other persons’ states of mind.

A Well, if you have the right to replace your windshield and you have no
waiver of deductible provision to apply, I think a reasonable
policyholder would opt to geta replacement

(Hildebrand Dep. at 88) (emphasis added).

‘A, Well, because this particular report was a report that was known to
State Farm's national glass manager. He was aware of its content
and, therefore, he would have been aware of the material in that

report.

(Hildebrand Dep. at 111) (emphasis added).

A. Imean if you have a choice between repairing a windshield and getting

.14



a brand new windshield that's not going to cost you anything,
commonsense would say that's a no brainer to get it
replaced, but there's no explanation on here to the policyholders that,
hey, look, you can get this replaced for nothing,.

*¥%

Q: Well, you ignored policyholder convenience when you said it's a no
brainer, didn't you? .
" MR. HURST: Objection; form, misstatement, mischaracterization,

* A. Oh, you think it's more convenient and that's a rationale not to take a
new windshield worth $350 or more as opposed to getting it repaired
for $50? I think with a full explanation, that the policyholder
is going to take his new windshield if he's aware of it.

I

(Hildebrand Dep. at 268-69) (emphasis added).

Q. Doesn't paragraph 1 of the policy, what you just read, tell the
policyholder that you have an option to either repair or replace the
vehicle -- or the windshield?

MR. HURST: Objection. _

A, You know, it doesn't say specifically we will pay for loss to
your car windshield, but only for the amount -- it just says
generically we'll pay the loss for your car. Even if the policyholder
read this, it is very possible that the policyholder would not -
understand that option unless it was properly explained to them.

(Hildebrand Dep. at 57-58) (emphasis added).

Mr. Hildebrand may not speculate as to what others might or might not know,
and his testimony should be excluded in this régard.

C. Mr. Hildebrand’s Testimony Relies Upon Unreliable and
Inadmissible Testimony.

Much of Mr Hildebrand’s report and testimony are predicated upon the reports
and testimony of Plaintiff's proposed glass expert (Mr. Craig Carmody)_ and Plaintiff's
proposed motor vehicle safety expert (Mr. Gary Derian). For example, all of Mr.
Hildebrand's testimony regarding restoring to pre-loss condition, the safety
implications, and “problems” with windshield repair rest on Mr. Carmédy's and Mr.

Derian's opinions regarding windshield repair. He has no basis to make these assertions

~ based on his own knowledge:

15
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Q. Is it your opinion that windshield repairs do not restore a windshield
to its pre-loss condition? '

A, Well, I'm not a windshield repair expert, but based upon all the

materials that I've read in this particular case, it appears pretty conclusive:
that windshield repair will not return a windshield to its pre-loss condition

(Hildebrand Dep. at 28).
I am not an expert in glass repair and glass replacement from a technical
glass point of view . . . I would have to rely upon the conclusions and this
and other documents of the people who drafted them.
(Hildebrand Dep. at 138-39; see also id. at 85) (“Again, I'm not an expert on windshield

repair; but based upon the materials of what I've seen . . . ."). Despite his lack of

- knowledge, he asserts, based on “all the materials” that “it’s basically irrefutable that

theré are préblems that exist” with windshield ‘repairs. (Hildebrand Dep. at 115).

Rule 703 states © [t]hé facts or data in the particular case upon which an expert
bases an opinion or iﬁference may be those perceived by the expert or admitted in
evidence at the hearing.” Evid. R. 703. Expert opinions may not be based upon other

opinions and may not be based upon hearsay evidence which has not been admitted.”

~Azzano v. O’Malley-Clements (8th Dist. 1998), 126 Ohio App.3d 368, 373 (interﬁal

quotation and citation omitted); see also Scwarze v. Divers Supply (5th Dist.), 2002
Ohio 3945, at Y39 (citing Azzano); Prakash v. Copley Townéhip (9th Dist.), 2003 Ohio
642, at 134 (“An expert may not rely on statements of oﬂlefs as a basis for his expert
testimony when the statements have ﬁot been ardmitted‘ int(.;} evidence.”).

As demonstrated by State Farm’s memorandums in support of the motions to
exclude thg testimony of Mr. Carmody and Mr. Deriaﬁ, the 6p’inions dffered-by Mr.
Carmody and Mr. Derian do not saﬁsfy the reliability requirements of Daubert or Evid,

R. 702. Mr. Hildebrand’s opinions, which rely heavily on Mr. Carmody’s, and Mr.

16



Derian’s opinions, are thus inadmissible. If this Court excludes the testimony of either
Mr. Carmody or Mr. Derian under Rule 703, then Mr. Hildebrand’s testimony and
report must be excluded as well.

IV. CONCLUSION

' For't-he foregoing reasons, State Farm requests that the testimony and report of

-

Mr. Hildebrand be excluded.

Michael K. Eefrell (0040941)
BAKER & HOSTETLER LLP
3200 National City Center
1900 East Ninth Street
Cleveland, Ohio 44114-3485
216.621.0200
mfarrell@bakerlaw.com

Mark A. Johnson (0030768)
Joseph E. Ezzie (0075446)
BAKER & HOSTETLER LLP
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Columbus, Ohio 43215
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mjohnson@bakerlaw.com
jezzie@bakerlaw.com

Robert Shultz (pro hac vice}

HEYL, ROYSTER, VOELKER & ALLEN
Suite 100, Mark Twain Plaza IT1

105 West Vandalia Street -

P.O. Box 467 R
Edwardsville, Illinois 62025
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R rshultz@heylroyster.com
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Mutual Automobile Insurance Company
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State of Georgia )
} 38 AFFIDAVIT

County of Cobb )]

Peter J. Hildebrand, being first duly swom on osth end in accordance with faw, deposes
and states 25 follows: _ : -

1. Fxhiblt #1 appended hereto iz a true and exact copy of an expert report that T
personally prepared The findings and opinions contained thersin are based
upon my investigation of the matter captioned Michael B. Cullen vs State

. Farm Mutual Automobile Insurance Company, Case ¥ CV 05 535183, filed in
' the Court of Common Pleas, Cuyshoga County, Ohio. The findings and '
ophirions expressed therein are based upon my knowledge, training and
experience as a claim professional, licensed property and casualty insurance
counselor and former senior claim executive. The opinions contaimed therein
are all expressed to a reasonabl¢ degree of profbssional certainty.

2. FExhibit #2 appended hereto is a true and correct copy of my current
Curriculum Vitae highlighting my background, employment positions, and
education, :

3. Exhibit #3 appended hereto is a trug and correct listing of Muaterials Reviewed «
and relied upon to form the opinions contained in my expert report. :

Further affiant saysth naught.

G

Beferd, BidBrdng; D & CPCU
phesf Hildebrand LLC

Ingutance & Reinsurance Counselor -

Sibscribed and gwora befora me this Z: ] dayof Aé:;&_\g?iw_’l e, 2008,

Notary éu‘a}iﬁ : o
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| Peter J. Hildebrand, JD & CPCU
| Peter Hildebrand, LLC
' Insurance and Reinsurance Consulting
. 3418 Woodshire Crossing
Marietta, GA 30066-8714
404-384-D716 (call)
§78-560-3728(office)
- 770-579-7691{fax)
pihildebrand@helisouth net
' BIN# 20-4114769
| . | | 11/16/09
*”' EXHIBIT A
EXPERT REPORT OF PETER J. HILDEBRAND
"IN THR MATTER OF MICHAEL E. CULLEN V§ STATE FARM MUTUAL
) : INSURANCE COMPANY
E , CUYAHOGA COUNTY COURT OF COMMON PLEAS
1 CASE # CV- 05-355183
TO'THE HONORABLE COURT:

I, Peter J. Hildebrand, offer the following repert containing & statement of my opinions
and the bases and reasons for those opizions, the data or othar information comsidered in
forining the opinions, my qualifications, inchuding a st of any publications or papers |

anthored by me within the preceding ten years and the compensation I am to be paid.

] hzve also attached as Exhibit “BY, my current cun'imlluﬁl vitse, end a5 Exhibit “C” a list
of documents reviewed end considered in preparation for this report,

 QUALIFICATIONS

= -~ My full pame is Petez.' Jerome Hildebrand. I received & Bachelor of Aris degres in

1 Foénomics (Honors Program} from the University of Wisconsin- Madison, summa cum
laude, and was awarded membership in Phi Beta Kappa and various other homor -
= fratarnities. I continued my studies st Undversity of Wisconsin Lsw School, where I

) received a Jurds Doctor degree fhres years later, I was admitted 1o the State Bar .
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Association of Wisconsin where I remain licensed and in good standing, I have worked in
he insurance industry full time sinee 1976, For the last twenty-five years of my corporate
career, T was a member of senior claims management in four different 1nsurance
comhpanies. In addition to my past education, employment and experience, I am currently
a Licensed Insarance Counselor in the State of Georgla. | '

;
I
|
|

Aftbr completing ssveral years as 2 trial lawyer in private practice, I took 2 positon as an
Associnte Counsel with the Milwaukes Insurance Company (MIC). My responsinilities
included supervising outside counsel in their defenss of policyholders or the company
relative to lawsuits involving all the coverages provided under a personal auto policy,
providing coverage opinicns on msurance issues, filing and litigating lawsuits, and
providing legal advice to the elaim handlers on the proper handling and settlement of aute

claims,

In the laiter yars of my career at MIC, I served as the Gleneral Counsel and hesd of the
Claims Legal Department. As part of my daties, T was personally involved in MIC’s

physical damage claims. I personally reviewed contracts relat
good faith and fair dealing and fair claim settlement practices acts, including matters in
theiState of Ohio. ,

Insizance Company (GAI) in Cincinnati, Ohio, where I served ss the olaim officer in
handling standards, performed quality control audits on field claim offices and instituted

responsible for the direction of fiald olaim offices in their handling of all serious injury

L Iy

and became familiar with claims edministraion by other insurers including their hendling
of suto material damage claims including glass claims and windshield claims.

other things, all claims presented against GAI under auto polivies including glass and

including the study of psrsonal automabile insurance coverage.

Fc_si* the next three years of my insurance comp
regulatcw' departments, While at Vesta, wo handled a gond volume of auto claims

inittation and implementation of claims handling protocols relative to glags and other
ed 4o all MIC vendors and

supervised 2ll matters involved with MIC’s slleged failure to comply with its duty of

Afler leaving MIC, I joined the home office claims department for Great American
charge of casmalty claims nationwide. As patt of my duties, I helped gstablish claim -
GATs litigation management apd ADR programs. My staff in the home office was
clatms nationwide, including contractual claims involving coverage, alleged bad faifh and

unfair claim practice violations, inoluding mumerous matters in Ohio, ] personally audited
othler insurance companles in conjunction with merger and acquisition activity by GAT -

Half way through my career at GAL I took 2 position 28 'Ragianal VP of Claims for the
Mil-Attantic, Southern and Texas regions of the company. My offices handled among

othier zuto material damage ¢laims, During my management of these offices, my offices
received numerous awards for excsllence M claims handling While at GAY, T compl gted -

my certification ss a CPCU (Chartered Property & Casualty Underwriter), which required
the completion and successful passing of exams doe ten property and casualty cousses, |

any carser, 1 managed the Vesta claims and

thronghout the Bast Coast and Midwest including glass and suto material damage claims.

Baod/ 038
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Yesta soquired Anthem Casualty located in Shelby, Ohio. Anthem had a substantial book

of personal auto claims in Okio, including a high volume of glass related claims. As pat

of my duties as Claims Y7, 1 wes responsible for the consolidation of their programs into

Vesta, including sdministration of the glass program. I personally met with and arranged
' i and monitored the parformance of our glass program &s
part of my management duties. Vesta also reinsured a substantial book of automobile
buginess and I was involved in the bi-annual andits of the managing general agenis

(MGA’s) thet handled those claims. I personaily handled oz supervised all claims alleging

viclation of the duty of good faith and fair dealing and unfair claim practice violations,

inchuding olaims venued in Ohio, As head of the Regulatory Department, I also reviewed .

and zpproved all new form filings including forms involving antomobile coverages.

Duting the next seven yezrs of my career, I worked for American 8
(ASD), as the Claims VP and later zs the VP of Claims Legal. During my tenure at ASL I

was rasponsible for building the clzims oparation and implementing claims standards and
procedures for the expanding claims department. I was also respensible for proper '
adiinistration of outsourced claims handled by MGA’s or their third party administraors .
(TPA's), including bi-annual andits of standard and non-standard auto cleims handling. I

petsonally hendled or supervised all claims involving alleged violation of the duty of
gosd fith and fair dealing at ASL :

Tn ieach of the senior management positions held for fhe above four carriers, I was .

personally involved in the development, implementation, revision and enforcement of the

compmny cleim policics and clzim handling procedures and either implemented or -
sdvministersd a claims training progrem in thet regard, I have personally made nUMETOUE !
training presemtations to olaims persormel on my staff and for other offices or claim -
handling entities. I have taught The Legal Environment of Insprance for the CPCU |
ber of the Bducation Committse for the Adlantz Claims

Society and am currenily & mem
Association. :

Presently, I s operating Peter Hildebrand, LLC, an inguranoe and reinsurance consulting °

business that I started in January, 2006. T am 2 member of the Defense Research Institute

(DRI), the. Wisconsin State Bar Assoclation, The American Bar Association (ABA) and .

itsiTorts, Trial & Insurance Practice Section and ifs Mediation and Atbitration Section. X

ar an assoviate member of the American Associgtion of Justice and 2 membet of -
ance disputes, In

adifition to my CPCU mernhership, I am a member of the Saciety of Risk Management -
Consultants. Please rofer to Exhibit “A" for raore detil on my background and ’

ARIAS, the industry leeder in providing qualified arbitrators on reinsur

experionss.

TESTIMONY

{ Bave tostified as an expert in epproximately 20-25

afety [nsurance Group -

depositions and or trials in the past ;

four yeurs, including matters in Ohlo and throughout the country. A listing of cases can .
hel provided upon request. The U.8. Diéiﬁct Court for the Northern District of Georgia |

Bocas0za
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hasi dstermined that T am a qualified expert witness on claim handling practices and
procedures on a cese involving &n auio liability claim. I have written and presentzd a
paper-entitied “Reinsurance Basics Jor the Claims Professional Relative 10 Bad Faith
Claims.” Since stariing my consulting business in 2006, I have regularly consuited
andfor testified on issucs involving claims administzation, claim handling practices and
procedures, personal auto cOVErage and claim handling, claims compliznce with the duty
of good faith and fair dealing, and fair claim practice statutes and regulations.

BACRKGROUND

1 have been asked by the Plaintiff's atiorney to review the materials lsted in Bxhibit C
and provide to the Court my opinions on the ¢laim handling programs used by State Farm
Maitual Insurance Company (State Farm) cslative to the handling of windshield glass
olaims. More particularly, I will address the following issucs:

1, Whether 2 claim professional would conclude tha: the insurance policies issued by

State Farm include ooverage for the full payment of windshicld replacernent

regardiess of the extent of the damage to the windshield subject to the deduotitle

" and thus whether State Farm's claims handling whereby they failed to pay to reators
* yehicles to their pre-loss condition iz contrery 10 their contractual obligations?

% Vhether 2 claim professional relyiag upon the
. condition, wonld conclude that Stats Farm's glass claim programs generally and

' their unilateral approach to amangs for “patching” of repeired windshiclds weas
inconsistent with their claim handling duties under the policy?

3 Whether a claim professional after reviewing State Farm's Glasa Claims Program
' and particularly thelr soripting practices would concinds that State Farm
intentionally undertock & program to sell insursds on the repair option under the Car

© Policy and in effect concealed information pertinent to the knowing use of policy
. begefits in an attempt to save the insurer the substential difference in cost between
repair and replacement of windshiclds to the detriment of the policyholder?

4 Wheiher a olzim professionsl would conclude that State Farm’s glass claim

programs and theix systematic and uniform claims handling approach that pushed
policyholders towards & less costly windshisld repair option without explanation of

sclence and other documents thet
repuir techniques do not return the windshield to its pre-loss or pre-accident .

1

| the full policy benefits was conirary to its duty of good faith and fair dealing gnd its
. fiduglary duties which resulted in 2 failure 0 grovide eqnal consideration 10 the

| interests of its policyholders, who were not fully compensated under their insurance

policies?

Bone/038
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Whether specifically referenced or not, all opinicns which follow -are based upon the
" custorn and prectics and/or standards and practices within the ipsurance mdustry for
handling claims io a reasonabls degres of professionel gertainty. Of course, these
standards and practices within the industry are a reflsction of the industry’s
understanding of statutes, cas¢ law, policy interpretation and any other legal requirements
which impact claims handling and include contractual duties that arlse from the insurance
pokicy. These standards and practices generally will comply with the applicahle fair claim
priictive acts and regulations, including the Ohio Administrative Code, as well as any
model acts, consumer legislation and regulations, 44 opinions rendered in this report
aré intended to apply to botk Cullen and the class members unless there i spacifie

reference limiting or clarifying same.

M opizions as a claim professional are solely meant to assist the Court and frier of faet
in sddressing the issnes in this case based upon & claim professional’s analysis, and inno -
way arg they intended to invade the province of the Clourt andior trier of fact in rendering
thelir decisions on questions of law or fact, In addition to basing my opinions on my past
experience and education as outlined in the Quslifications section of this report, the .
opinions will also be premised upon various books, references and other publications
_ relited to claim handling, insurance bad faith and/or unfair claim practice statutes and
regulations, as well as texts and materials referencad in Exhibit C attached to this report,

STATEMENT OF FACTS

(1) A Brief Description of the Accident, the Repair and the Nature of the Class :
Action .

Oni or sbout 03/24/03, Michael Cullen (Cullen) was operating his 2001 VW Jetta af or

around Interstate 480 in Maple Heights, Ohio when its windshield wes damaged from 2 "
stone either kicked up or thrown off of & semi frack (Cullen Depo p. 27). Cullen |
submitted his claim to his State Farm agent. Cullen was advised that he shonld take his

veliicle to & conveniently located glass repair compeny for repair and that State Farox
wold handle the repair, Cullen took his vehicle to Twinsberg Glass and Mirror, which
performed the windshield repair by shooting some resin into the hole. (Cullen Depo. pp.

29;39)

Cullen was not offered thes choice between the repair or replacement of his windshield
(Depo. p.32, 45). He was never informed or advised that his policy provided coverage -
that would pay, reimburse or indemnify him for costs o replace his windshield less the
deductible, in order to tetum the vehicle fo its pre-loss or pre-accident condition.
(Interrogatory Answer #9) Twinsburg Glass and Mirror submitted an estimate for §52.88
for, the patching of Cullen’s windshield, which apparently was paid by State Farm.(See .
Defendant’s Exhibit # 6) Cullen becamse bothered by the fraying that ocowrsd after the

' regeir and the lack of aesthetics of the repair, which could affect the resale vafue of the
vahicle (Depo. p.48). The vehicle was not retumed to its pre-socident condition.
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Cullen brings this suit on bshalf of himself and a Class defined as follows:

All Chio residents who submitted claims to State Farm for cracked, chipped or
damaged windshields indat their motor vehicle physical damage coverage which
were approved by the insurer but who only reccived a chemical filler or pafch
instead of payment sufficient lo cover the repair/replacements necessaly fo restore
the windshields to their pre-loss condition, (See Class Action Complaint —

Paragraph 21)

State Fapm arrangod for the handling of fhe windskield only clairas for both Cullen and
the:Class primarily through & third perty adminisirator, The Class does not inchude
individuals with claims arising prior to 02/18/1990. ‘ _ .

r

(2) The State Farm Insurance Car Policy Language Related 10 Congurékmw :
- Coveraga for Windshield Cleims and the Watyer of Deductible on Windshield

Repairs

Cullen testified that he was insured with State Farm continuousty sinee 1988 (Depo. p- -
11}, On the date of the accident, State Farm bed in effect a Car Policy issmed to Michael
Cullen (Policy # 661 3686-D18-351) with » policy term from 10/18/02 1o 04/18/03. The .
Car-Policy provided by State Parm under Section IV — Physical Damage Coverages -

includes the following terms:

Losg — means, when used in this gection, each direct and accidental loss of ox
damage to; (1) Your car ...

Under the COMPREXENSIVE - COVERAGE D, You have this coverage for:

1. Lossto Your Car. We will pay for loss to your car EXCEPT LOSS CAUSED -
BY COLLISION but only for the amount of each such foss in excess of the

deductible zmount, if any. If we offer to for the ir_of damaged .

windshield glass instead of the Teplagement of the wi dshield and veu to

LJ ' = such repeir made. we will pay the full cost of repein the windshis
, glass regardiess of your deductible. (Underlining emphasis added)
J Under Limit of Liability — Comprehensive and Coltision Coverages, the company
' agtees to pay for losa to property OF any part of it based on the lower of:

1. the astual cash value; or

2, the cost of repair or replacemant, The cost of repair or replacement does -
. pot include any reduction in value of the property after it has been |

: repaired, as compared fo ite value before it was damaged, {Underlining ;
- _ emphasis sdded) o l

L
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Thé policy contains a further provision clarifying the cost of Tepair or replacement as
follows:

The cost of repair or replacement is based upon one of the following:

1. the cost of repair or replacement agreed vpon by yeu and us;

2, acompetitive bid approved by us; of

3 an sstimate written based upon the prevailing competitive price, The
provailing competitive price means prices charged by 2 majority of the
repair market in the arsa where the car is to be repaired as determined
by a survey made by us. If you ask, we will identify some facilities that
will perform the repeirs af the prevailing competitive price. W will
include in the gstitnate fficient 1o restore the vehiols to it
loss condition, Such parts may include sither parts furnished by the

‘ yehicle’s original manufagturer or parts from sther sources inchuding

‘ ron-original equipment manufacturers. {Underiining emphasis added)

Any deductible arpount that applies iz then subtracted. (See Car Policy atp. 18)
Unier the Settlement of Loss provisions, State Farm must pay for the Joss o 2 part of the
covered yahicle, such as & windshield, by cither paying the agrsed upon sotusl cash value -
or by paying to repair or replace the damaged property or part.

Tn fummary, State Farm offixs to waive the deductible, if any, in refurn for the insured’®
‘agreement to have a windshield repaired. In adjueting the loss, the cost of repair must
inciude in the estimate “peris sufficient to Testare the vehicle to ite pre-loss condition.” A

windshield is certainly & part capable of replacement to pre-loss condition, but any
windshield repair must bring the ve icle to its predoss or pre-accident condition,
Consistent with their contractual dnties, State Farm clestly Jocuments their Motor .
Vehicle Repair Cost Policy In their internal policies and provedures &8 follows! -

State Farm will pay claims based upon reasonable, competitive prices for all .

airs Necess resto chicle ndnsg condition relative to salety. :

function and appearance. The palicy comtract and law of damages will assist us in -

determining whether certain operations are payable. Collision estimating guide
allowances, prevailing competitive process as documented through the repair

facility survey process, and agreed charges for specific propedures on some tepait

.~ jobs should be used fo determine reesonshle repalr costs, (Ses General Claims °

Meme £439 dated 02/02/98 — Bmphasis added)

Stte Farm's Glass Memages confirms the company’s obligations to their insured '
customers 85 follows:

Our obligation generally, since we have not qualified the location or the period, is
1 restore the consumer to their pre-loss condition, and in essence paying claims |
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which are owed under the policy of insurance that we nold with thet customer.
i} (Ses Williams Depa. of 05/05/05 at p.142 - smphasis sdded)

Thirefore, based upon the language in the Cullen policy and the Staie Farm Guidelines
apilied to State Farm euto policies, the insurer is required to pay 1o repelir the damaged
windshield to its pre-losg condition or 10 replace the windshicld. The ahove cbservations
ars based upon the wording for the Cormprehensive Coverage in the Cullen Car Policy
and can be applied equally to all Class members with policy form 0835A ar policies with

sulistantially the same language. :

- Given the time frame covered by the class action, State Farm presumably has {ssued a
aumber of policy forms with variations on the wording of thelr Comprehensive cOVErages -
generally and the waiver of deductible on windshicld repairs in particular, Based upont the :
forms and endorsements provided for my review, the confent ‘of these other Stats Farm
policy forms as to language material to my opinions is sithatantially similar, For exampls,
policy forms 8356 and $357 have substantially the same language including reference to -
estimates o restore the vehicle to pre-loss condition except they do not contain the
= . deductible waiver related to windshield repadr. (See Cullenm 000015191520 and 1546-
1547, et seq.) Subssquent opinions related 1o the Cullen Car Policy would also apply to :
' the Class members with these policy forms of Substantialty similar forms provided that
the opinion makes no specific reforencs to the deductible waiver. :

Poﬁicy Fomn 6038 AF entitled Amendment of Dafined Words, Physical Damage Coverage
and Coniditions adds the following language to COMPREHENSIVE COVERAGED:

If we offer to pay for the repair of dameged windshield glags instead of |
replacement of the windshiald and you agree to have such repair made, we wiil
~ pay the full cost of repeiring the windshield glass regardless of your deduciible,
wr (See 6038A ~ Cnllenm0D001476)

Policy Form 6126Q entiiled Amendment of Seotion TV — Physical Damage Coverages ;
adds the following language: , o

Tfwe offer to pay for the repair of damaged glass instesd of the replacement of the °
windshicld and you agree to have such repair made, we will pay the full cost of !
siring the windshield glass regardless of your deductible, (See 61268Q —.

rep
Cullerzn00001477)
[fiState Farm cndorsed policy forms 8356, 8357 or ofher substantially similar forms i

without the waiver of deductible provision related to glass repair with policy form
6U3BAN, 6126Q or other substantially similar endorsements, then the previous proviso |
related to my opinions would not gpply, for such endorsed policies would sontain |

substantially similar terms and onditions on the deductible waiver on windshield repais, !

- For pu;pdsea of my expert anelysis and for the sake of simpliﬁe:aticxn, 1 will assume that
the Class has State Farm policies with substeantially similar terms, conditions, limitations
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" and definitions, including policies issued by 2 variety of Siate Farm gompanies. The

opinions which follow will apply squally to claims for Class members. To the extent that

other State Farm policies contain language different from the above, T reserve the right to

. readdress the policy language that is in varisnce to the above. Stats Farm gid remove the
waiver of deductible provision after commencement of this suit.

 (3) State Farm's Glass Central Program for Handling Glm:r- Only Claims

Fot many years, the typical approach to adjustment of glass claims in the insurance
industry wag to have glass claims paid by the policyholder's insurance agent. State Farm
departed from that industry practice when it established its Glass Central Program in .
1997 to outsource the handling of glass only claims, State Farm identified s glass clem -
TPA (Third Party Administrator) and contrasted with LYNX Services (Lyox) io
administer its glass claim program beginning 07/01/97. Lynx is a subsidiary of PPG, one
of the leading manufacturers of glass windshields in the country, The vast majority of the
windshield claims were udjusted at this time by replacing ths windshield, The Awto (lass
Cehtral Program is outlined in more detail in the Glass Central Leader’s Guide. (Cullen !

M 0040 - 0055)

State Farm bas produced & Glass Marual which indicates that Lynx becams responsible
for coverage verification, claim reporting, imvoicing and payments on & fee per claim .
bagis on all glass only amto claims. (Ssc Glass Menual dated 12/05/05 4t 1383) The aotuat
procedures required a claims representative from Glass Central to handle any cOverage :
disputes. Another aspect of the glass program was 10 enlist shops that perform windshield
yepair and replacement into their Offer and Acceptance Progrem (O&A). Lymx agresd 1o '
work with State Farm in their dealings with current O & A vendors and all glass .
facilities. (See Plaintiff’s Bxhibit 1 - Outsoureing Agreement dated 08/20/96). Given the
volume of itg husiness, State Farm was eble to loverage these member repair shops &5 |
“approved” vendors for more fzvorable O & A pricing with » direct pay benefit. (Hardt
Depo, p.155) The National Glass Manager estimated that there wers in excess of 15,000
O & A Shops back in 2005, (Williams Depo. 05/05/05 - 1.46) :

State Parm gave Lynx the insurer’s scripts or warard tracks” to utilize in the progrant.
(Fémrara Depo. pp.63, 66) Lynx began using State Farm scripts from the inception of the
program and any changes were authored by either State Farm or Lymnx. (Bischoff Depo.
p.20) State Farm's agent testified that his agency handled glass claims without a script
prior to their consolidation for handling by an administrator and he was unaware that they -
. Jwers evan using seripts. (Karol Depo. pp 38-39) In fact, Stale Farm was contractiaily
" obligated to have all glass only claims go through Lynx, such that agenfs were not i use
thair draft suthority, (Williams Depo 3 - pp. 353-334)

O several ocotsions, the initial Nationa] Glass Menager visited the Lynx facilities to

vigw the operation and the 450 CSR’s handling calls on the State Farm Class Program. -
(Férraro Depo. pp. 33-37) He listened in on phone calls both during his visit and from his
offices, and later delegated that respongibility to staff members. One purpose of the’
monitoting was 1o verify that the CSR's ware follovring the scripts. Ferrato even took the
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head of ¢laims to visit Lynx and further confirmed that his superiors all the way up to the
head of claims tracked the glass program and had definite knowledge On its Progrese.
(Ferraro Depo. pp. 42-44) State Farm clossly monitored their actions at Lynx partially
beeause of their concerns that a vendor handling their elaims could act in bad faith.

(Pérraro Depo. p.65)
The Lynx scripts were drafted in a way to emphasizs the benefits of windshield repair.

 Pot example, see Plaintiff's Exhibit 2 dated 11/17/04, which is a sample script that

mentions that (1) the original fastory shield is maintamed: (2) repairs take 30-45 minutes,
while replacement may take several hours; and (3) an environmental benefit exists
becanse windshields canmot be recycled. (See Cullenm/lymx $0000005) There is no
méntion of the factors and unknowns which would weigh against windshield repair, such

Acr2/038

as ‘long term durability, shrinkage, cxtenal contamination, edge stress and loss of

seathetic appearance, among others. At one point in time,

Ian%guag'e on that topic. (See Exkibit 24 -~ Fossett Memo dated 03/26/99)

Stite Ferm developed the sr:riptl:ng used by Lynx and retained authority to chenge the |
script. (Willams Depo, p.66-67) According to the National Glass Meanager, Lymx °

imvolvement would have been in an editorial-type capacity, while “The script, the
guidelines, the information was created by State Farm and provided to Lynx Services.”

(Williams Depo. 05/05/05 at p,151) State Farm not only requested changes to the scripts,

they also reviewed and approved any Lynx requests for changes as noted in various other
distovery documents. (See Cullenm0001095 6-957)

State Farm had & written procedure ingtructing Glass Central personnel on hew to |
monitor the phone calls between Lynx and policyholders and a form 10 assist them in that -
regard. (See Fossett Email of 101 /99 - Cullerm00063011-12 and 00065017) Ths form .

waz converted to an on-line form, but I have seen 00 copiss of the completed electronic

forms which apparently State Farm has not produced in discovery, (Kem Depo —pp. 54-

56) 1t i clear that Stats Famm not-only had the capability of monitoring the telephone
disbussions had between Lynx and the insureds, but they actuslly did Haten fo calls which

utilized the scripts they developed (Williams Depo 3 - pp,
Gliss Mansgsr advised his supervisor in & memo dated 05/01/02 that State Farm needed

. % review and Tevise our training and scripts at Lynx Services to ensure We &r¢ making

159-363) In fact, the National

the nurnerous policyholder and -
agent complaints related to. “failed repairs™ resulied in a request to change the soripting

the most of our customer contact”(Cullenm00063798 — 63804) At least one Insurance |

Deparment required State Farm fo change the seripting it was using in their state because -
of anti-gtesring laws related to repair facilities. (See Williams Depo. pp 21) Relative to |
the scripting used by Lynx on its glass claims, State Farm ultimately muaintained iotal |

control over what was to be in the scripts. (Willisms Depo 05/05/05 2t p. 160)

It {:m State Farm’s policy {o replace windehields with cracks excesding six inches or .
within the critical viewing area. (Bischoff Depo. pp. 32, 36) State Farm’s Research Lab

published an internal paper that concluded that “repair processes, 19SS, basie techaical

knowledps, and final repair quality was very incongistent between different glass repair .
companies.” (Evaluation of Windshield - Long Crack Repair dated 03/9/98) The State
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Hasm resesrchers raised numerous concerns shout the vishility of the repair opticn on
longer oracks. Afer State Farm conducted a review of the Glags Repair Criteria, the
insiwer maintained the six inch aspect of their eriteria, while relaxing other aspects of its
glass repair criteria (See Witkiama® Notice to O & A Program Participants — Cullenzn

000157). Some of the same problens {dentified with long cracks discussed in the report

would also be common with cracks Jess than six inches, (Bischoff depo. p.120)

Degpite internally developed {nformation Sescribin'g problems and issues with windshield -

repiair, neither State Farm hor its authorized TPA included this information in their scripts

or routinely provided the information to the insureds with windshield claims. This is also
despite the admission of the National Glags Manager that State Famo requirea their |

vendors fo “returm the vehicle to its originel specifications per the factory guidelines.”
(Wiliams Depo. of 05/05/05 at p.41 — Cullenm00073739) He further teatified that the

vendors requirement was “broader” than merely retaining the original factory seal, but

«Tp'g the requirement for the vendors to return the vehicle to its pre-loss condition.” (Id. p. .

43— emphasis added)

(4) Lynx training on the State Farm Windshield Repair Program i “S2lif Sell!

Sell!” the Repair Process.

Lyhx developed a training module for State Farm Windghisld Repair (Ses Cole Depo -
Exhibit #5 — dated 02/26/03). Lynx used this module to irain the claim service
representatives (CSR’s) who handled the glass claims for State Farm. The document .
enfitled “Participant Guide” outlined seven stated training objestives: (1) Describe a .

repair; (2) Explain the difference betwesn a repair and a replacement; (3) List the benefits |

of repair; (4) Qualify windshield damage {0 determine if it is repairable under insurance

company guidelines; (3) Describe key “seliing techniques™. (6) Explain the imporiance of -

repair ratio 1o LYNX; and (7) Understand repalr guidelines, (Exhibit #3 atp.1—- gmphasis
gdded). The Participant’s Guide was approved by State Farm. (Cole
perticipants were provided with the following “OVERVIEW™:

i

Depo. p.121) The |

A major benefit for insurance compani'as contracting with LYNX ta handle their .

auto glass elaims Is our ability to qualify windshield demage to determine if it is

repairable. The mors repairs that LYNX dispatches, the greater cost savings €0 -
State Farm. Be proactive in qualifying windshield damage to ensure that each .

and every opportunity to quallly damage is pursued to its fullest extent,
Exhibit #5 at p.2 — no emphasls edded), '

Pasticipants were therefore trained to take every opportunity to convince the insured not
to teplace the windshield because of the cost savings to State Farm, Likewise, the TPA. |

' was promoting its services by suggesting that Lynx had a special ability to qualify :
windshield damage and inerease the number of repairs. The National Glass Manager ¢

testified that this document was approved by Stats Farm. (Bischoff Dapo. pp.46 ~47)

Tkt Participant’s Guide confained additional information which is not shared with the :.

{ngured, such as the following:

Bo13s038
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(a) The longer the damage goes unrepaired, the more chance it has of cracking
" further and becoming contaminated (p.3) -
" (b) Repairs can typically restore only 75% to 95% of the optical clarity, the repair
" , will never be troly invisible and thers will always be a blemish {p.3) »
. ' ©. '(c) “For Stats Farm: they save monsy because repairs on average cost $50, while
* roplacements on averags cost $375 ..." (p4) ‘ .
. (d) Bach CSR is required to adhere to the qualifying process and make every
effort to keep the “Repair ratio™ at 4 high level Team leadecs will receive &

daily report on the team’s repait statistics. (p.5)

Not only were the CSR’s trained on the significant finanelal gain that State Farm will

achiave by pushing repairs over replacement, but they wers mondtored and messured for .
thekr performance by “Scoring Criteria” required for the CSR to take ownership of the of .
thel claim. (See Cullermi00010933) State Farm monitored Lynx’s results at intoreasing the
¥ petcentage of repaired windshields through daily repair statistics and the repair ratio,

) State Farm tracked the percentage of windshield repairs versus replacements. (Wiliams
Depo, p.85) Their National Class Manager admitted that the guide never mentions the -
benefits of replacement. He outlines the “cons”™ to replacement that constitute detriments !
to tepair in his testimony (Bischoff depo. pp. 47.48) :

The Participant Guide specifically trained the attendees to “Seli! Selll Sellt Consistent -
with the previous soript example, the participants are trained to sell the repair with the .

following four benefits:

(1) Windshield repair is quicker: An average repair takes 30 to 45 mimates. & |
replacement takes an hour or more, plus the policyholder will have to wait
hours ionger for the vrethane to properly cure,

(2) The originel windshleld is retained: The “weather seal” is not broken fora |
repair, Also, any stickers the policyholder has on the windshield will not need -

 to be replaced, which can be a cost-saver as well. i

(3) Repairs Pose less of » Safety Risk: The car is safe to drive immedistely -
following a repair. For o replacement, the policyholder needs to wait until the
urethans is fully cured befors they cun be assured the windshicld is

' structurally bonded to the car and s safe to drive. ‘

-  (4) Repairs are better for our environment: Because windshields have 2 vinyl

. ‘ layer in-between the glass, they cannot be recycled, Therefore, il windshields !

| removed from cars snd up in landfills, (Participant Guide, p.7) '

- There is no quastion that the CSR’s wers instructed that their role was to sell the tepair
option over replacement. The Reninder section of the Participant Guide specifically |
~ states “sell the repair”. In fact, they are reminded that repair guidelines are “guidelines
only. Not absolute rules,” thus encouraging the CSR’s to stretch the mlss I favor of
incfeasing the “Repair Ratio.” The CSR’s are further instructed ““do not push the .
replecement” even in sitiations where the policyholder has a “zero -deductible”
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(Participent Guide, p.8) Under “S elling Tips", participants are specifically told to “Ciress

the benefiis ofa windehield repair.” (Participant Guide, p.5)

Tn the testimony of the VP of Operations for Lymnx, he admits that the CSR is being told
to kell henefits of repairs consistent with instructions from State Famm. {Cole Depo. pp

75:76) Tn fact, there was o formal sign-off process whereby State Farm zpproved the

Lynx spproach to selling repairs versus replacement (Cole Depo, p.81)

(5) Windshield Repair Cannot Return the Windshield to its Pre-Loss Conditior »

The Science of Windshield Repair

?laiintiffs' experts go into great detail on the problems associated with windshield repaix ;
and the knowledge possessed by State Farm relative to those problems. Rather than

repeat that information, I will incorporate their respective reports and opinions by
refersnce. 1 will however highlight some of the findings in those reports.

Carmody concluded that the Cullen windshield was not restored to it oviginal condition
andl had defects copable of initiuting failure under future conditions and exposing people |
to |safety hozards, In fact, the windshield repair industry has acknowledged that !
swindshield repsir is not capable of restoring the windshield to its original condition, for -
d obvious defect in the windshield.” (Carmody -

gvén after repair there is siill “an open an
Report at p.9)

Catmody zlso concluded that repaired windshields fall to meet government mandated :
safety standards and that senior management at State Farm: knew of the problems with

witidshield repair znd failed to inform their insureds of the known hazards, Carmody

referonced The Report of the National Glass Association (NGA) Windshield Repair

Subcommittee from January, 1994 and the internal report on long crack windshiald repair .

dated 03/05/98 1o demonstrate that Stats Farm mansgement knew of the problems.
Cammody also disputed Stafe Farm’s contention that replaced windshields oould not be .

rocysled, citing PPG Industries use of Dlubsk Glass %o recyclo windshields since 1994,

Derien concluded that ¢ repaired windshield does not possess the mechanicol properties

af & replacement windshield and these mechanica] properties, which are designed infe the |
body structurs of a vehiols, confribute to the stuctural strength snd occupational *
protection designed in a passenger vehicle, He further opined that vehicles with repaired -
wihdshislds may fail to meet the following Federsl Motor Vehicle Standards: (1) .

Standard 104: Windshicld Wiping and Washing Systems,; (2) Standard 205: Glazing
Materials; (3) Standard 208 Occupant Crash Protection; (4) Standard 212: Windshield
Mounting; and (5) Standard 216: Roof Crush Resistance. : '

Regardless of whether you agres with cach and every opinion rendered by the Plaintff .

kl

experts, it is basically irrefutable that there are problerns that exisl with windshield repair |

* and that noone at State Farm or Ly cared to share those problems with their insureds

when adjusting their windshield claims. State Farm’s National Glass Manager

goi1s/038
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acknowledged the awareress of the existence of the WNGA’s concerns and that
policyholders are not warmed of issuss such as (1) Tensile sirength; (2) Moisture impact
on innex glass adhesion; (3) Damage to the PVB layer; (4) Failed repairs; aud (5) other
problems. (Bischoff Depo. pp.88 — 110) Lynx never advised policyholders of potential
2l prablerns with paich repairs. (Cele Depo. P86

The National Glass Manager admitted that he did rot address the glass repair of cracks in" .
™ excess of six inches because of the “oustomer satisfaction challenges .... besed on the '
visual aspect of the long crack repair.” (Williams depo. 05/05/05 &t p.180) In fact, State -
Farm did not share information with Lynx related to potential problems with repairs a8 fo .
lorig term durability, shrinkage, stahility of a repaired windshield, shear or iensile .
stréngth or time period for repairs, (Cale Depo. pp- £9.92) Absent this information, Lynx
was basically limited to sharing information favorable to the repair decision without full
disclosurs to the insured of all information necessary to make an informed decision !

relitive to returning the vehicle to pre-accident condition. -

- (6) The Financial Motive behind Stalte Farm's Initiative fo Increase the
Percentage of Windshields Repaired :

Copsistent with the fustructions to CSR's to "Seil} Sell! Seilt” repairs, State Farm |
> : indreased their repeir percentages from 26.4% 0 1998 to 28.9% in 2001, The number of |

windshield repairs increased from 359,414 to 467,459 during that period with average |
cogt of repair only increasing from $55.83 to $56.30 while average cost of replacement :
indreased from $358.46 to $367.63, (See Exhibit 18 fo Williame Depo — Chart B) The
National Glass Manager estimated the average repair to be in the $50-70 Tange, while the !
average replacement was around $342 per claim. (Bischoff Depo. p.90) By 2001 the
. savings per repair over replacement Was $311.33 per repair, which far exoesds those |
= , estimates. S :

- 1f bue applies the §311.33 savings per repair to the glass claim volume of 1,615,000 in
2001, it results in a savings sor State Farm of §3,025,000 for cach 1% increase in the
Repair Ratio. The National Glass Manager verified that for every 1% increase in Stats
Farm's windshicld repair percentage, they realize 2 savings of $5,000,000. (Williams -
Depo, 3 — p.388) Given the repair perceniags increased by 2.5% since 1998, State Farm
saved over $12.5 Million in 2001 alone by pushing repairs. A nearly commensurate
sayings was achieved tn 1999 with 28.2 % repairs and 2000 with 28.6% repairs, resuling
in s savings exceeding $30 Million in just three years. :

B
LIPS

Given just this minimal financial information, it is ‘ot surprising that Siefe Farm
_J launched a “Repair Campaign” to communicate the meed to promete ropaits over .

replasement to its agents and their staff at a cost of $83,000, (Williams Dspo. pp.32, 37 1
eaw nofhing in the materials to indicate that the “Repuir Campaign” changed the way
| Stite Farm communicated with its insureds and continusd to uss seripts focused o -
- selling the repair process. In fact, when State Farm laamched the “Repair Campaign”y |
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‘Lynx was using teining documents damd 02/26/03 and 12/16/03 which contained :
{anguage encouraging their CSR’s to sell repairs. (Kern Deopo. PP 178-180)

The Natiopa! Glass Manager issued a memo suggesting a number of ways for (Glass
Central to improve glass claim results "o positively impact State Farm’s average costs,”
in|which he states that State Farm “must increase the repair percentage” snd be
agsressive in managing severity. (See Williams Memo — Analysis of Auto Glass
Brpakage Average dated 04729/02). Regardless of any testimony to the contrary, it is
j " elear that State Rerm was aftempting to achieve & per clatm savings in excess of $300 per

EI wihdshield repair, even though the insured has the Tight to take the teplacement amount
) andl go get it repaired for the lower amount, (Thomas Depo. pp. 56-57) The National
& Glass Manager pushed a National Glass Repair Program in 2002 to focus their agents on

- promoting “THINK. REPAIR FIRST,” using national publications and local management
(Williams Depo 3 at pp 330-344) With an admitted & more than §300 per repair average
savings natiorrwide, the financial benefit to State Farm a8 outlined above is undeniable
2ol substartial even for an insurance company the size of State Farm, especially given -
th% volume of glass claims involved. As previously poted, senior glaims menagement at

a Stats Farm was regularly kept advised of the statistical results of these programs o

increase repair ratios and sven visited Lynx locations. '

j OPINIONS

i 1. A claim professional would conclude that the insurance polictes isswed by State .
""" Farm include coverage for the full payment of windshield replacement .
| regardless of the extent of the damage 1o ihe windshicld subject & the | o
E deducyible and that State Farm’s claims handting whereby they falled to pay fo !
restore vehicles to their pre-loss conditlon is contrary fo ther contractual
!

£d

obligaiions,

_ Rased upon the file materials which 1 have reviewed o dats, I did not se¢ any indication *
g {hdt there is any dispute that glass claims caused by missiles or other objects would be
cobered under the State Farm Car Policy issued to Cullen under the Comprehensive -
Cdverage for physical damage 1 & vehicle. This is consistent with coverage provided by :
Pelksonal Anto Policies issued in the industry and policy forms issued by other ingurers or |
- : provided by the Insurance Services Offive (IS0). However, State Farm drafts and issues |
itsjown policies with their own unique policy languags and such marmscript policies must ¢
be| viewed within the context of their specific ferms, conditions, limitations and

- exglusions: ‘.

i Uﬁd&r subisection (2) of the Statement of Facts, there is 4 thorough description of the *
- _ specific terms in the Cullen policy which apply to glass claims. Uhnder “Loss to Your .
Célr“, State Farm agrees io waive the deductible for the repair of demaged windshield

i
I
]
1

. |
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gldss and pay the full cost of repair, Other policies

1

sompetitive bids; or (3) an estimate based upon the prevailing pamnpetitive price. The
estimate must include parts sufficient to restore the vehicis to its pre-loss condition. The
a8 $52.88. There was no estimate in the materials

estimate for repair of the windshield w
as to the cost of replacement, but congidering the claim payment information previously

outlined, it is reasonable to assume that it would exceed the 8367.63 averags replacement

cost from two years earlier in 2001,

Some gloss companies would offer their customers & Waly
reglacsd their windshields at their facility, Contrary 1o the hest interests of its insureds,
Stats Farm contractually preciuded this option in the terms of their standard Offer and
Adceptance Agreement. As part of its commitment, the glass company under subsection
(M) must “aot give or offer any gifts or gratuities or other incentives nchiding deductible
waivers to State Farm customers, agents ot employess.” (State Ferm National Offer and
Ackeptance Agreement - Cullenm00010903) Therefore, based upon the Car Policy

larignage, a State Farm claims adjuster could offer tie following settlement options 0

Cullen:

or pre-accident condition;

(2) Issne Cullen & oheck for the oost of replacemment of the Windshield |

hased upon the sstimate less the deductible (3117.63) and allow Cullen
to arrange the windshisld repair at a cost of $52.88; Here Cullen can
pocket around $64.75 and still have his windshisid repaired,

(3) Tesue Cullen & check for the cost of replacement of the Windshicld
based upon the estimate less the deductible ($117.63) and allow Cullez :

to decide not to repair the windshield; Here Cullen pockets the full
B117.63.

(4) Issue & check for repair of $52.88 and waive any deductible payment -
by Cullen, Here Cullen gets 2 yepaired windshield that doss not zetum -
the vehicle %o its pre-loss or pre-zecident condition, while State Farm

achieves an approximate savings $64.73,

1

offered the choice betwesn repair and replacement, Siafe Farm proceeded under ihe

option most favorable fo the rsurer which is Option (4), without providing Cullen witha -
cheice of the option to which he was contractually entitled. In ray opinion, & claims !
professional would conclads that the Car Policy clearly provided Cullen with the option

are endorsed with substantially similar '

larignage. The Limit of Liability is based upon either the actual cash value or the costto
mﬂai:r ot replace. The latter is based upen {1) an agreed cost of repair of replacement; @

waiver of their deductible if they -

(1) Tssue a chook to the replacement facility for $117.63 with Cullen
issuing ‘& check for his $250.00 comprehensive. deductible;. Hers
Cullen gets & new windshield which refums hig vehicle to its pre-loss

State Farm cutablished the oriterda for measuring the effectivencss of the Lynx CSR’s .
handling of glass claim phone communications, (See “Scoring Criteria” — Cullenm
00010933-34) Under “Ope Call Resolution”, the CSR is measured on providing
coinpleteness and thoroughness by “osking probing guestions” and providing “options i .
the customer” prior to asking for a cellback. Per Cullen’s testimony, he was Dever

b~ S
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glass and pay the full cost of repair. Other polivies are endorsed with substantially similar
lariguage. The Limit of Lighility i based upon sither the actusl cash value or the cost to

reéair or replace, The latter is based upon (1) an agreed cost of repalr of replacement; (2) l

competitive bids; or (3) an egtimate based upon the prevailing competitive price. The
estimate must include parts sufficient to restore the vehicle to its pre-foss condition. The
estimate for repair of the windshield was $52.88. There was no estimate in the materials
as o the cost of replacement, but considering the claim payment information previously

outlingd, it is reasonable to assume it 3 would exceed the $367.63 average replacement

coét from two years earlier in 2001,

1d offer their customers & waiver of their deductible if they -

| So%m glass companies wou :
replaced their windshields st their facility. Contrary to the best interests of its insureds,
Stdte Farm contractually preciuded this option in the terms of their standard Offer and

Acceptance Agresment. As part of its commitment, the glass company undex subsection

must “not give or offer any gifts or gratuities oz other incentives including deductible

waivers to State Farm customers, agents or employess.” (State Farm National Offer and

Acceptance Agreement -~ Cullenm00010903) Therefore, based upon the Car Policy

larignage, 2 Stats Farm claims adjuster could offer the following seiflement options fo -

Culllen:

(1) Issue & check to the replacement facility for $117.63 with Cullen
issning ‘a check for his $250.00 comprehensiva..deductible;.. Here

Cullen gets a nevw windahield which refums hig vehicle to ite pre-loss
or pre-gocident condition;

(2) Issue Cullen a cheek for the cost of replacement of the Windshield ':

based upon the estimate less the deductible (§117.63) and allow Cullen
to arrange the windshield repair at 8 cost of $52.88; Here Cullen can
pocket around $64.75 and still have his windshield repairsd.

(3) Issue Cullen & check for the cost of replacement of the Windshield |
- pased upon the estimate less the deductible ($117,63) and allow Cullen

1o decids ot to repair the windshield; Here Cullen pockets the full
$117.63.

(4) Issue a check for ropair of $52.88 and waive any deductible payment :
by Cullen. Here Cullen gets 8 repaired windshield that does not retum
the vehicle to its pre-loss or pre-accident pondition, while Stats Farm

achicves an approximate savings $64.75,

Qidte Parm eutablished the criteria for measuring the effectivences of the Lynx CSR's
handling of glass claim phome communications, (Ses “Scoring Criteria” — Cullenm
00010933-34) Under “One Call Resolution”, the CSR is measured on providing ;
cainpletenass and thoroughness by “asking probing guestions”’ and providing “options to .
the customer” prior to asking for a callback. Per Cullen’s testimony, e Was Dovel .

offered the choice between repair and replacement, Siate Farm proceeded under the

option most favorable io the insurer which is Option (4), without providing Cullen with s
choice of the option to which he was contractually entitled. In roy opinion, 8 claims

préfwsiana] would conclude that the Car Policy clearly provided Cullen with the option

gy ey uan
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to ireplace the windshisld "and State Farm with & contractual cbligation o do s0 on
Cullen’s claim. In my opinion, the Class would have the same options under substantially
similar policy langnage and for those policies without the waiver of deductible provision -
the only difference would be to delets option (4). Relative to the Class, the average .
- deductible was substantially less than Cuilen’s Geductible and Class members would have
N thé option of pocketing even larger sums then those stated in the example.

In|my opinfon, & claim professional would inerprst the State Farm Cer Policy as
requiring them to pay the full cost of the windshield replacement regardless of the extent !
of damags subject to the comprehensive deductible. In my opinion, State Farm failed to
provids Cullen with an explanation of the options evailable under s coverage and in
| particuler failed to offer Cullen a more favorzble option while proceeding tnder the
option most favarable to State Farm. In fact, the “Seoring Criteria” wtilized by State Farm
" graded down CSR’s that failed to accomplish one call resolution by providing a complets
a.né‘l thorough explanation of “options” to the customer, which {s an acknowledgement by |
State Farm of the need to address fully options afforded by policy coverage, - :

Inimy opinion, State Farm designed its O&A Program to preclude its vendors from |
waiving deductibles and thus eliminate a vieble option for the insureds to more :
redsonably obtain windshield replacements, pushing them towarde the repsir option more
favorable to State Farm’s corporate interests. These opinions would also apply to
meémbers of the Cless with policies whether they do or don't contain the walver of

deductible provisions.

'9. A claim professinnal relying upon the sclence and other documents that repair .
' techniques do net returs the windshield fo its pre-loss or pre-gecident condition,
would conclude that State Farm’s glass claim programs generally and their |
unfizisral approach o urrange for “putching” of repaired windshiclds was

| inconsistent with thelr claim handling duties under the policy,

(2) State Farm clearly hod actual knowledge of tecknical glass rrapaiz' :
matarial which confirmed that a repair did not refurn a windshield to 155
. pre-loss condition. . '

} Baked upon the reports produced by Plaintiffs’ experts, the Internal reports of State Ferm .
- anﬂ industry reports provided to State Farm, it s clear that a windshield repair does not
refirn the vehicle to its pre-aceident condition. This is explored in some detail earlier in .
i this report under sub-section (5) of the Statement of Facts, This ia true as to the Cullen |

=l vehicle and as to vehicles with windshield repairs in genéral, and as such, would apply io |
the Class membars as well, =

i _ Of dourse, State Farm has a manuscripted policy which requires an estimate based upon
o " the provailing competitive price which must include parts sufficient to rastore the vehicle
to ifs pre-loss condition. The glass windshisld as a part of tha vehicle cannot be repaired |

j to its pre-loss condition. Corporately, State Farm had actusl knowledge of meny of the
problems with windshield repairs as outlined in the Long Crack Repair Report dated |
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L 03/09/98, which was prepared by State Farm’s oWn Research Lab, Highlights of the
conclusions of that report include the following: - : _
long term curability, °

l ' ) Stamandized festing protocols do aot exist ¥
| shrinkage, external contamination and edge stresses on repaired windshields. (p.3) -

. 1 (). Repair processes, regins, basic techmical xnowledge, and final repair :
‘ : ' quality was very inconsistent betwean different glass repair companies. {p.3)
(i), UV light hecomes an issue when &n sdge crack is repaired and the

molding can’t be removed to cure the resin st the edge of the crack {p.3) ‘
(iv). Inconsistencies exist as to the technical positions on oertain key issues -
such as choice of resing, cosmetics of a final repair, length of & crack capable of
suceessful repaiz, stractural integrity of a repair, among others (p.4)
(v).  Technicians have varying skill levels (p.6)
(vi). No real warld testing, as opposed to lab festing, on damage that has not
been immediately repaited and may be contarminated (0.6)

Stite Famm 28 noted by its Natlonal Glass Manager was awere of the content of the :
‘Report to NGA Windshield Repair Work Group” preparsd by the NGA's Technical -
Subcornmities on 03/01/93. (See Bischoff Depo. p. 100) The subcommitiee found that °
test. data did not demonstrale that a repaired windshield would be equivalent in
performance 10 one that was undamaged, The subcommiitee 2lso found that thers iza

otential Tisk to the safety of vehicle occupents upon impact from the Tepair of &

P
windshield defect which extends to the interlayer.

Tn'my opinion, State Rarm clearty had actual tnowledge of technical glass Tepair material
which confirmed that a repair did not refum 2 windshield to its pre-loss condition, Their
National (Vlass Managers end their corporaie superiors were privy to this end other :

information in thaf regard.

=~

. (b))  State Form knew or should have known that i was not complying with is i
policy provisions allowing the. ingured to require @ replacement when &
repair could not bring the windshield back to its pre-loss conditian.

In' February, 1998, State Farm issued 2 General Claims Memo on their claims policy
o which specifically states with respect to anto damage repair as follows:

P

Whichever method is used, the resulting ostimate should reflect the repeif |
cperstions necessary to restore the demsged vehicle 1o its pre-toss condition’:

' relative to safety, function and appearance...
State Farm will pay claims hased upon Teasonzble, competitive prices for all -

. repairs necessary fo restore & vehicle to pre-loss condition relative to safeiy,

| fimetion and appearance.” (See Hardt Depo Behibit 2 - exphasts added)
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The Stats Famm AVP to whom the National Glass Mandger reported, either directly or
indirectly, confirmed that this was State Farm’s contractual obligation in Chic and

inciuded windshield repair. (Hardt Depo. pp 32-33)

Cutlen expressed concerns with the fraying that oceurred after repair and the aesthetics,

which were vigibly apparent on his vehicle, Just on a visual basis, a claim professional in
my opinion could lock at 2 windslield and cosmetically identify the repair eres, even on
‘the gmaller repaixs. In other words, the “gppearance” of the repaired windshield has not
been brought back to i1 pre-lass condition, Some technical materials indicats that theuse
of & chemical compound when patching is only temporary and not entirely transhicent,
which therefore makes the process incapable of restoring the windshield to its pre-loss
cohdition, A bulletin published by the Windshield Repair Association confirms that “afler .
a tepair is completed, the appearance of the broken area improves, but it does not

digappezr from sight. There is scarring where the break is flled, and usnaily oan be seen
“by: looking &t the glass and foousing on the repair area.” (Hardt Depo. 8t P, 129 -~

referancing Exhibit 17) The Lynx Teader's Guide also stated that “thers will alwaysbea |
blemish.” (Hardt Depo. pp 132-133 veferencing Exhibit 18) o

Tn 'my opinion, even a non-gxperl could visually confirm that the windshield was not -
retirned to its pre-loss or pre-accident condition, Cormbining the visual confirnation of &
layperson with the actial xnowledge possessed by State Farm, industry publications, and .
the expert opinions of Carmody and Derlan, 2 claim professional would conciude that
. State Farm ¥mew or should have lmown that it wag not complying with iis policy °
provisions allowing the insured to require & replacement when 2 repair could not bring '
the windshield back to its pre-loss condition. State Parm manegement confirms that
contragtually they must return the vehicls to pre-loss condition &5 to safety, fonction and |
ap%eardnae. Their AVP stood by his published comments about windshield repair in the :
National Glass Magazine that “if I can see the vestiges of that Tepair, it ig ot aecepiable.
“ (Hardt Depo, p.27) Putting aside the expert opinions, it is my opizion that & claims
professional would conclude that State Farm’s own documents and testimony confirm
thet they were contractually abligated to return the vehiclo to its pre-loss condition 88 10
safety, function and especially appearance, and vhat windshield repair canmot meet this
contractual duty. It is my further opinion that these opinions apply equally to Cullen and -
his personal claim and to the claims of the Class members as well. :

" (o). State Form fuiled to meet industry standards for claim handling by failing
1o disclose all relevani benefils, coverages and other provisions under
which Cullen and the Class submiited their claims, Co

For purpeses of ascertaining whether the olairms handling conduct on glass claims meets ;
industry standards, I will group the conduct of Stats Farm and Lynx under State Rarm’s *
centralized Auto Glass Program. Stale Farm contracted with Lynx as a TPA fo hanéle .
glass only claims for the insurer nationwide, From the perspective of the insared, Lynx .
wes operating on behalf of State Farm and potentially ag an agant of Stats Farm, such that
any conduct of Lynx personnel would be imputed to Siate Farm as their principal. State
Parm provided the actual scripting, controlled the scripting content and sny changes |
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related thereto, established the repair‘ or replacement puidelines and monitored phone
‘ calls and Lynx compliance with the Windshield Glass Program.

Thie minimum standards for claim handling in the insurance indusfry were promulgated
byl the Model Unfair Claims Settlemnent Practices Aot in 1575 and zdopted by fhe
Natignal Association of Insurance Commissicners (NAIC) in 1990. The State of Ohio has ©
itsi own adzptation of the Model Act in the Ohio Administrative Code, Section 3901,
Some of the pertinent provisions of the Administrative Cods inclnde the followmg:

o The insuter has = affirmative duty to disclose all provisions of an |~
ingurance contract pertinent to a ¢laim fully. See 3901-1-54(E), (1) .
b. Insurer must fully discloss sll pertinent beneflis, coverages, of other .
rovisions of sn insurance confract under which & claim i8 presented. Sec

3901-1-54(E),(1)
¢. No agent shall willfolly conseal pertinent benefits, coverages of other

provisions, Sec 3001-1-54(E),(2) - .

4 An insurer that slects to repair and designates & specific repeir shop shall,
in a réasonable period of time, cause the antornchbile fo be restorsd to its .
condition prior to the loss. Se¢ 3901-1-54(H) -

e. When partial losses will be settled on the basis of a written astimats, the !
infau;}ar shall provide the claimant with a copy of the estimate. Sec 3901-1- '
5 :
(See Unfair Insurence Prectices; A Compendiurg of State Law — Ohlo at pp-
113-116 ~ Published by the DRI —2008) ;

Likswise there sre Defined Unfair Trade Practices under Sec 3901-1-07 (C) as follows:

% shall be deemed an unfair o1 daceptive practics to cammit or perform with
such frequency as to indicate 2 goneral business practico any of the following:
(1) knowingly misrepresenting 10 clafments pertinent facts of policy
provisions relating to coverage at issus: {8) misrepresenting a pertinant policy
provision by making any payment, setilement ar affer of first parly Benefits, -
which, without explanation, does not imclude all amounts which should be ’
included according to the claim filed by the first party cleimant end
investigated by the insurer; ... (Ermphasis added)

TInimy opinion, a claims professional would conclude that State Farm did pot disclose all -
provisions of the insurance conteact pertinent to Cullen’s claim. Per Cullen's testimony,
he was never offored the choice between repair and replacement. As previously noted, *
Srate Farm proceeded under the option most favorable to the insurer Without providing ’
Callen with a cheice of the other options to which he was coniractually entitled. This

opinion applies also to the Class.

Inimny frther opinion, it is clear that State Ferm did not disclose all the pertinent benefits, |
cdverages and other provisions of the insurance contract relative to repairfeplacement !
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- gptions 1o Cullen or 10 other Class members through the seripts utilized by Lynx in

adjusting glass claims, By failing to explain to Cullen and othet ¢lass membsrs the
varions options availeble for them under the Car Policy, State Famm effectively prevented
their insursds from making & knowlodgeable decision. In my cpinion, State Farm's
- scripting spproach resulted in payment of 1% Pariy benefits thet did zot inohuds “all
N . amounts” to which Cullen or the Class members were entiled and basically State Fama. |
; " misrspresented the options to which Cullen and the class wers entitled, contrary to the
Ugfalr Trade Practices Act. Stats Fam’s National Glass Program establiched this |
- approach 25 8 business practice which existed for years and impacted millions of dollars |

of “savitigs” on dollars not rightfully paid to tHeir instreds.

= Tn'my opinion, a claim: professional would conclude that State Farm failed to mest even
) thé minirmum standexds for handling claims as represented by the Chic Administrative
Clode by their failure to gxplain the policy benefits fo ihe class member insureds on glass-
ondy windshield claims. In my opinion, State Farm’s Glass Program failed to mest
indurance industry custom and prastice in regard tn compliance with the ahove referenced
provisions of the Administrative Code which provides just the mirdmum standards as they .
apply to the claim handling on glass clalms gensrally for the clags and individuslly for :
Cullen.

'3, A elaim professional after reviewing State Farm’s Glass Claims Program and -
. particulorly their scripting practices wounld concinde that State Farm .
intentionatly wndertook o program o sell insureds on the vepair option under
the Cer Policy and in effect concealed Information pertinent to the use of policy .
Benefits in an otitempl to saVE the insurer the substantial difference in cost :
between repaly and replacement of windshields to the detriment of the

policyholder.

i Stito Parm considered the handling of glass claims to be important enough to establish

(lpss Central and to centralize the handling of auto “glass only” claims. In developing !
théir program, they removed the handiing of glass claims Som their agents and their
claimg adfusters to ultimately rest with 2 TPA specialized in hendling glass claims, Lynx :
promoted themselves based upon its “gbility to qualify windshisld damage to determine if
it is repairable” as specifically mentioned in the Overview to the Participant’s Guide and
i | o5 further demonstrated by the repair scripts they used and their other training materials. |
= : Lynx became responsible for coverage verification, claim Ieporting, invoicing and

payments on a fee per claim basis.

{a) State Farm through iis scripting did not provide their insureds with full and
- accurate information. -

Ststs Farm and Lynx authored the scripta and State Farm authotized their usage and any -
changes to their content, State Farm monitored the effectivensss of Lynx and their |
telephone adjusters in handling glass claims. In fact, the “Georing Criterfa® requires the :

. CSR io taks “ownership” of the claim as follows: .
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Do what's vight for the customer, Give Jull and pecurate information, avoid
repeat calis. Follow steps to resolve jssucs, proper use of mobile guldelines.

Remmind the installer about VIN/Dispawh mumber. (See Cullenra00010933 —

Amphasis added)

1 Have reviewsd numerous scripts provided in discovery, Despite instructions to provide
fufl and acourate information, the standard repair seripts do nothing to fully inform the
1f°s Exhibit 2 dated 11/17/04 or from

insursd, For example, ses the scripts fom Plainty
11/08/02. {Cullenm00061012) These scripts were drafted in 2 way to emphasize the

tahafits of windshield repsir by mentioning orly factors favoring repair as follows: (1)

thé original factory shield is maintained; (2) repairs take 30-45 minutes, while

replacement may take several hours; and (3) an environmental benefit exists bocause

wifndshields sannot be recycled. (See Cullenm/lynx $0000005)

repair

loss of acsthetic appearance, among others. Thers is no mention of the multitude of issues

andl problems outlined by the experts and by testimony of State Farm’s own Netional
whers in the Staternent of -

Glass Managers ontlined previously in Section (5} and else
Facts, There is no mention of the problems outlined by State Farm’s own Research Lab
or in industry publications and reports +within the insurer’s possession.

Injmay opinioén,' State Farm throuph its scripting was not praviding full and accurste

information to Cullen or the Class, even though it wes measuting the CSR's on such -
okerie. T fact, tho Plaintiffs experts indicats that replaced windshiclds Wwere being '

reoycled and that the replacement windshield had an equivalent seal to that of the original
manufaeturer, which would indicate that State Farm’s seript was sither misleading or
oulright inaccurate. To the extent tho ins
safsty risk, this is refuted by the techmical materials as well.

Thjére is no mention of the factors and unknowns which would weigh against windshield |
ir, such a3 long term durability, shrinkage, external contamination, edge stress and

ureds wers advised that repair was less of 2

In Ty opinion,.a ¢claim professional would conciude that State Parm did not provide its '
indureds with full and accurate information to allow them to maks & knowledgesble
debision on whether to repair or replacs the windshield. In my opinion, this is contrary 1o
the Tequirements of the Section 3901 of the Nhic Administrative Code and industry” !

cubtorn and practice to discloss all pertinent benefits, coverages and material policy

prévisions. In my opinion, a claim professional would conclude that State Farm did not
intend to provide a balanced presentation of the favorable

impacting the repair

pertinent benefits, coverages and other provisions is

and wofavorzble factors :

.replace decision and in fact concealed information materizl to that |
on, such willful concealment of ;

contrery to Section 3901 and
insurénce industry custom and practice. In. my further opinion, to the extont that State

Rarm’s sctipt contained misleading or jpaccurate information, suchk isrepresentalions |
ars clearly rmisconduct contrary to industry custom and practice and indicative a°

cohscious disregard of the rights of the insured Class members.
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Given that fhe claim handling approaches refersaced throughout this report were spplied

actoss the board on all the “glass-only” claims pandled by Lynx, it is my further opimion
thet State Farm’s Glass Program had in place an established patternt and practice in .
violating mot only the minimum standards of Section 3901and the Modet Unfair Cladm
Settlement Practices Act, but 2lso Insurance industry standards and practices for handling "
cldims generally and glass claims in particuler both as to Cullen and the Class. Inmy -
opinion, no reasonable person would deny that most of these trapspressions wamrsnt, |
corrective action and wers knowingly comritted or performed with such frequency as o
indicate 2 general business practive. (See Cagualty Insurance Claims, 4% Bd - Mcgarick

and Brownlee}

(b} State Farm sanctioned the use of Lynx CSR’s without requiring and
confirming that the CSR's were properly licensed 10 handle claims under Ohio .

law

Relative to the Lynx CSR’s handling State Parm glass claims, I saw nothing in the
materials to confirm that they were properly trainied on claim handling practices or that
théy were properly licensed fo even handle claims, To the extent claims handters at Lymx
were not properly trained on the unfeir olaim settlement practives and that Lynx claim
hendlers were not properly lcensed, that would be further indication in my opinion of
Stite Farm's failure to abide by legal and tnsurance industry standards for claims
handling. State Farm has produced a Glass Manual which indicates thet Lynx became |
responsible for coverage verlfication, ¢laim repeorting, invoicing and payments on & fes
pet claim basis on all glass only auto ¢laims. ‘
. ? :

The Lynx adjusters provide explanation of benefits under the policy, the negotistion of
paymenis with the windshield service providers, areangement of the actual olaims
payment and amount thersof and referral of subrogation if applicable. BY arranging T
the repairs, oblaining the necessary repair ostimate and then paying for windshield :
cldims, the Lynx CSR’s fit within the definition of “Zaiflement of Claims” 25 defined in ’

OAC Section 3001-1.67 (17) (¢) which states as follows:

. () “Setifement of Clatms” shall mean all activities of the company related
- : directly or indirectly to the detsrmination of the extsnt of damages due undes
- coverages afforded by the policy. This shall jnchade, but not be limited to, !

requiring ot preparing of repeix invoices. , ,‘

* The activities of the Lynx CSR’s full within the tasks necessary for determination of |
damages and explanation of benefits including the requirement of repair estimates and ¥
théir payment. From deposition testimony of various claims personnel, it appears that |
Stats Farm hias taken the position that Lynx CSR’s are not adjusting claims. However, the
Claims AV confirmed that State Farm reassigned 250 claims handlers in the regions as &
by-produst of the Lynx conizact and the centralization of glass claims. (Hardt depo. pp-
117-118) The Lynx CSR's in my opinion: perform the functons handled by claims *
adjusters, including the sstilement of claims, which requires adjuster licensing therefors |
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upéter Ohio Taw (See ORC 3951.014). These violations of Ohic law would have accunrred
on/claims they handled for the entire class of plaintiffs in this case,

(¢} State Farm's clearly intended objective was fo "Selll Selll Selli” the repair | -
process for Windshigld Glass Repairs and thereby place their interests ahead of
the interests of the insvred, ,

State Farm’s intent is more fully disclosed by the training provided to CSR’s through the -
_ Participant’s Guids which is thoroughly outlined in Section (4) of the Statement of Facts. |
Not only doss Lynx expresshy train the aftendees to “Selli Selil Selll®, but they even l
actually explain the importance of the “repair ratio” 8¢ part of the training. The objectives
include the Hsting of benefits of repeir without listing the bencfits of Toplacement of the
Jetriments of repair, CSR’s are trained to “be proactive in qualifying vindehield demage -
to ensure that each and every opporbaity to qualify damage is pursusd to the fullest”,
because “the more repairs that LYNX dispatches, the greater cost Savings to State
Fdrm,” The Partloipant's Guide contained additional information related to the timing of !
repairs, optical clarity and the savings achieved by State Farm with 2 $50 repair in Hen of
a $375 replacement, none of which is shared with the ingured as part of the seripting.
process. The Reminder section of the Participant Guide specificelly states “Ysell the
repair”. The elarity of the message and State Farm’s intent cannot be denied. '

THe igitfal National Gless Manager testified that he would nof have told Lynx to “sell the
repairs” and that wasn't something thet “Lynx wrs supposed o do.* (Perraro depo. p.83) -
Yeét a subsequent National Glass Manager ' assembled a National Windshield Repair
Prbgram in or sround 2000 in which Glass Centrsl developed 2 “THINE REPAIR
FIRST" prometion to encourage thelr spents to. push windshield repairs over
lacement., (Williamg Depo 3 — pp.327-335) In fact, the company “gyerage repair !
rafio™ increased, partially as 2 result of the program (Wiltiams Depo. p 342-343) His .
rmémo of 03/15/02 memorialized the need to use local management and nationsl State .'
Farm publications to foous the sgents on fhe “Repair First” option, for the average |
savings was $300.00 per repair nationwide.(Cullentm 00063823-63825). State Fama
agents were not supposed to use thair drafl. suthority on gless only claims for it may
& vitlate the Lynx contract and limit the savings sttributed to glass claims in the national |
: glb_léss program as opposed to handling outside the program, (Williams Depo. 3 - pp- 351

334) : o

Inimy opinion, there {8 no question that the CSR’s were instructed that their role was fo
sall the repair option over replacement, because of the significant savings achieved by

Stite Farm. The impropristy of “selling glass repair™ is acknowledged by Perraro as
something hs would not have had Lynx do, for they were just supposed 10 follow the |
sctipt provided by State Farm. (Ferrare Depo. pp, 83.83) In my opinion, State Farm was |
not attempting to do “what is right for the customner” a8 daseribed in their scoring criteria |

. for the CSR’s and “selling repairs” was both inappropriate and contrary (0 industry
stindards snd practioss, as well es State Farm's “Our Commitrment to Cur|

4




/2172008 16139 &K wve s vos

25

Polieyholdere”. (See Auto Claim Mansgement Coutse Tnstructor’s Manual &t pp.7-10) By
not preseuting balanced information on the repairreplasement decision, State Farm was |
clezzly intending to push the option most financially favorsble to the insurer to the
dettiment of the insureds, State Fann did not explain the option allowing the insured to
. tske a check less the deductibie and then tepait the vehicls for $50 whila pocketing the
& differcnce. In my opinion, this certainly would be a more favorable result to the insured,
: as they not only get a repaired windshield, but they also get a check for additional dollar.
‘ In my opinion, a claim profeesional would conclude that State Farm concealed from the
insureds this more favorable option, contrary to indostry custom and prastice to discloss
all possible coverage benedits.

In my opinion, State Farm designed their Glass Program with the intent to maximize thefr .
savings, as they profess in the training materials, ithout regard to the best interesis of
their insureds, whether it is Cullen individually or the class as & whole. In fact, CSR's &e
reminded that repair gnidelines are “guidelines only. Not absolute rules,” thus in my
opinion encouraging the CSR’s fo sizeteh the rules in favor of inereasing the “Repair
Ratio” Tn order to accomplish this savings, State Farm fook glass claims out of the
agent's draft authority (ADA) and instead promoted “THINK REPAIR FIRST" with their

agency force.

Probably the most blatant example of State Farm’s placing its own corporats interests 4
over that of the insureds is reflected by the training instructions to the Lynx CSR’s '
related to glass claims on policies with nio dedictible under the Comprehensive coverage.
The CSR's ave further instructed “do not push the replacement” even In situations where

the, policyholder has a “zero deductible. " (Partivipant Guide, p.8) In other words, the -
CSR’s are tramed to not explain the replacement option even when there is no
reduction in the amouxnt of the claim by a deductible. The insursd should be presented
with the option to take & brand new windshield replacement as opposed 0 2 repair of the
old! damaged windshicld with absolutely no payment under efther soenario! State Farm
approved the training of Lynx’s CSR’s not to present the option and to continus 10 .
entourage the insured to repair the windshield to the insured’s obvions detriment, In my f
opition, State Farm is clearly placing its eorporate interests over and above those of its
insireds by this praciice, and this blatant example of self dealing by State Farn suppoxis -
the| previous opinions outlined shove elative to a failure to disclose and actmal |
concealment of policy benefits. In my opinion, such willful concesment of pertinent
= bericfits, coverages and other provisions is- contrary to Section 3901 and insurance

industry custom and practice. )

4. A claim professional would conclude that State Farm’s glass clpims program
" and their systematic and wniform claims handling approack that pushed
policphoiders lowards & less costly windshicld repair option withews explanation
of the full poticy benefits was contrary 1o its duty af good faith and fair dealing
eand its fiduciary dutles which resulted in a failure fo give equal consideration t¢ .
the interests of #ts policykolders, who were nol fully compensated under their

{nsurance policies.
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o State Farm'’s conduct and wrongful practices in handling glass claims are substantially
addressed in the previous sections of *his report, Those failures to comply with inswrance
indusfry claim handling standards and practices 2s wall Section 3501 are too pumMerous f
completely resiate and I will incorporate them by veference for sske of brevity, fnmy .
opinion, they cleatly support the following opinions:
(13  State Farm failed to fally disclose ali known facts end circumstances to
Cullen or the class contrary to the insurer’s fiduciary duties;

. (2)  State Farm’s conduct was unreasonable in attetnpting o convince insureds
A moe . i ‘taks the option most favorsble to the insurer relative fo -
repait/replacement under the guise of saving money through waiver of the

deductible;

(3)  State Farm conﬁzmaliy misrepresented the terms of its first-party physical ;
damage coverage and in partioular failed to disclose the failure of glass :
epair to returmn 2 windshield to its pre-loss or pre-accident conditien; ;

{(4)  Stale Farm’s interpretation of its Car Eoliey and its practices through the
seript in not fully presenting coverage options was 21 atfermpt to
unilaterally modify the insurance contract contrary fo insurance industry |
practice, reguletion and legal requirements related thereto;

(5)  Stats Fanm established & clear business patiern and practics of plecing its
interests abovs those of their insureds;

(6)  Stats Pamm faifed to give the insured’s interests equal consideration by
fafling to accurately settle claims and provide the meureds with full and

aceurate explanation for the memner in which claims are seitled;

(7)  Siate Farm’s concealment of infarmetion was unressonable and in reckless 5
disregard of their fnsureds’ interesia. The insurer knew of the problems
with the repair option, feiled to communicate that information to the
insuved, failed to communicate much of that technical information to Lynx -

' snd the CSR's handling their clajms and persisted in gelling the benefits of .
repair over replacement despits the insurer’s superior specialized '
knowledge; and

(8) + Stats Farm’s intsrnal documents related to their Glasz Program and the
testimony from the various employses from insurer and their TPA when :
considered ag a whole would indicate to 2 clatm professional that State ©

DT ‘ Farm’s conduct was kmowing, deliberate, willful, wanfon, smd in

' conscious and reckless disregard of the interests of Cullen individually and

the clags members,
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Based upon the shove, it is my opinion that State Parm’s handling of glass clains during
the time period asserted in this case was clearly violative of their duty of good faith and
fair dealing and their fduciary duties towards their insureds. ‘Tn its own intetnal
dosnments, State Parm states a3 follaws:

. Siate Farm claim representatives must wndersiand the need o advise the |
insured of all coverages available under the contract, Claim .~
representatives will demonstrate athical behavior and teke affirmative 1
steps ta inform the insured of all applicable contract benefits gveilable :
under the policy coniract, thus fulfilling our promise to the policyhelders.

' For the ingurer to fulfill its obligation not to irapeir the right of the insured ;
- to receive the benefits of the agresment, the insurey must give, at least, as

weuch considerution.to the insured’s inierests o3 it does its gv... The !
above principles apply to e} first party coverages. Our obligation to -
dlsclose coverages available applies, regardless of whether or not the
tnsured is represented by counsel. (Hardt Depo. ~ Bxhibit 5 ~ Emphasis |
added) S

State Farm’s institutional conduct as outlined above and throughout this report reflects |
not only violation of cinimum olair handling standards, but also a failure to comply
wih their own espoused policy fo demonstrate ethical behavior and provide equal !
cohsideration to ity insureds, State Famm’s “Selll Selll Selll” approach helped them |
achieve an approximate $30,000,000 in savings in just three short years at the expense of
their insureds. State Farm documents in writing that CSR’s are firther instructed “do not
push the replacement” even in situations where the policyholder has a “zero deductible.” i
This attitude reflects bow blatant their activities were in disregard of their insureds rights |
andl imtereste and the institution-wide obsession with the profit motive and savings over |
policyholder interests. State Farm’s faiture to adhere to its own espoused policies further °
i . demmonstrates that the clalm handling done pursuant to their Glass Claim Frograin was -
dni:f: so in violation of the duty of goed faith and fair dealing io both Cullen and the f

Clazs.

J
{

Stats Farm even failed to disclose many of the problems associated with repair to Lynx |
anfl the CSR's, yet required them to *“Do what's right for the customer. Give them full
onil acourate informaticn.” State Farm did not do what was right for customer and did not |
pravide full and sccurate information. Bven the problems disclosed in the Lynx training
materials were hot communicated to the insureds by the CSR’s, In my cpinion, a claims
professional would soncluds fhat State Farm’s claim handling practices relative o plass
cldims reflected knowing, deliberate, willful, wanton, and conscious and reckises

digregard of the interests of Cullen individually end the Class mombers. .

CER

CONCLUSION
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CONCLUSION

This complelcs my report based upen the opinions I have been asked to render in this
matter to date. All the opinions containgd in this report are made to & reasonable degres
of professional certainty based upon insurance industry standards apd insurance industry
custom and practice. It is my understanding that additional discovery may exigt that [ -
may need to review and that defendant has yet to produce repoms. from thair expens, 1
reserve the right to supplement or modify this report as necessary Upon receipt of those

additional mpterials or if requested o do 30 by counsel.

R%sp:ctﬂ!!ly submiited,

PeterJ. Hildcbr'and, D & CpCU
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EXHIBIT B
EXPERT REPORT OF FETER J, HILDEBRAND

N THE MATTER OF MICHAEL E, CULLEN VS STATR FARM MUTUAL
; INSURANCE COMPANY
CUYAHOGA COUNTY COURT OF COMMON PLEAS
CASR # CV-05-555183

GURRIGULUM VITAE
Petar J. H[ide!ibraNd. JD & CPCU
4418 Woodshire Crogsing
Marletia, GA 30066-8714
(678) 560-3728(offloe) or (404} 384-0716 {call) or (770} 678-7691(fax) - ;
pjhildebrand@beﬂsauih.net '

BIN# 20-4114769
Overvlew: As president of Peter Hildebrand, LLC, Mr. Hildebrand relies on more than 25 years of '
Insurance, reinsuranca, management and legal experiencs to provide conaulting services
thrisughout the United States. Ag both an aflorney and ilcensed insurance coneuliant with 8
CRCU, Mr. Hildebrand ptovides a unigue blend of prefessional background that can be applled i~
a myried of Insurance and relnsurance matiers. Mr. Hidebrend qualifies 85 an gxpert In insurance
covarage, clalms handling, claims mahagement, dispute rasclytion, employment lesuas &nd & :
wide varlaty of other logal and insurance related fields, Mr. Hildebrand has extensive axporience |
in handiing reinsurance matters Inciuding dlepute resolution, commutations, audits and contract
Interpretaticn. Mr. Hildebrand also has extensive exporience In the handiing of claims Involving
issues related to good falth and falr cealing, unfalr claim practice violations, and fair trads practice i

Insurance reguletions.

EXPERIENCE
42.05 YO PRESENT: PETER HILDEBRAND, LLG -~ ATLANTA, GA

e Insurance and reinsurance congultant providing expert apinicng on insurance coverage, .
good feith claim handling, urfalr claim prastics violatiens, olalms administration and :
procadures, reinsurance cantract interpratation, employment practices, fea bill review and :

sther reiated insurance [ssues.
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Mediator and Arbltator of disputes involving coverage, claim handling, ralnsutancs,
employment, fes mediation and all soris of lort iitigation.

Clalms svaluation and negotighion in cases of significant somplexiy of saverity.
Auditar of Insurance or reinsurance claims, clalms handtiing practices, claims
adminisiration, attormey fee bills 2nd finantial rensactions.

Draffing and implementing specialized claim handling programs and procedures for

' Insurers, clefrm hendiing companies and self insurad corporations

5.98 TO 12-05: AMERICAN SAFETY INSURANGE SERVICES (ASIS) - ATLANTA, GA

'VIGE PRESIDENT — CLAIMS LEGAL DEPT (0204 TO 12-05)

Establishad a new depertment that speciaized In atidressing the largest most
compiicated environmental and E&S claims within the company.

Directly menaged ail multi-million dollar cases with numerous defenge verdicls and
favorabls ssttiemants.

Menaged il claims in fiigation invalving sliegations of a breach of the duty of g

and falr dealing or simllar allegaticns.

Handlsd &l relnsurance reporting, eudits and disputs rasoidtion,

Suparvised alf ceded reinsurance clalms and saved ihe company severg miltion doliars
thraugh my coverage anslysis and Interpretatlon. .

Drafted complex coverage opinions and lethers based Lpon Interpretation of commercial
Ilnes policles, manuscript policles and sndorsEmsnts. ’

Managed outside panel counsel including the Implsmentation of our Cutside Counsel
Monftoring and Litigation Managemsnt Prograima.

Spearheaded the Identification of & atate of the art automated litigaticn management
program and diracted the implamentation tesm, :

Provided claims and coverage training to company personnel and TPA claims parsonnst
and provided legal advice fo units outside of Clalms. | :

ood falth

VICE PRESIDENT = CLAIMS DEPT (06-88 TR 02-04)

" Built tha ASIS Claims area 1o a full service Claims Depariment as the company grew

from $30MM to $250MM in premium. :
Managed all aspects of the claime function for ASIS including supervision of the Claims

Department and ths claims guality and contract compliance of outsourcad claims being
handled by Third Farty Administraters (TPA's). )

Led multiple teams to complate revision of our Environmental and E&S coverags forins
and sndarsements inaluging the drafting of manuscript exclusionary endorsemants.
relating to Y2K, mold, tatal prior works, =ht Montrosa continuing occlrrence lenguage.
Guidad the Claims Dept implemantation of Genius, Haron {Surety Systern) and Apolio
(WC Systsm). ' :

Manzged the audf and control of our Program parin
llnes of business as legal professional, construction;

arg and their TPA's, including such
taxi cab Kabliity; pesi cpntrol; various

E VSLS YA
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WG Programs Ingluding PEQ business, snd NY General Lisbilty and Labor Law
 programs. ' ‘ . .
» Asswmnsd and parsonally resoived book transfars on ¢leims involving perscnal auto,
ADED, construction defect and arvironmentat clalms.
»  Completed cialms dus diligenca on several cotporate acqu
" clalms handling end reserves.
‘e * Headed the Senior Managers Group respunsible for addressing lssues related o
management of daity company operatlans during the growth years.
'« Lad the Strategic Planning Process for the campany for two consecutive years with
restitant estabishment of all departmental goals and oblectives.

s Szlected by the Executive Board to head the Technical Sarvices tsam which
accomplishad implernentation of the following: Corporate Disaster Recovery Plan; Naw
Employes Orlentation Program;, parformance Management Program; streamilning

. rorporate methods and procedures; and Corporate Tralnlng Programt.

's Driginated and led the Claims-Underwriting- Loss Control monthly mestings to review

. plaims and loss control lssues and assess ranswals,

‘s Patsonally handled or supervised all claims of mgjor exposLure of
piimary and exc#as, 85 well as claims lnvolving allsged bad faith,

isilons including svaluation of

gomplaxity, both

£-56 TG 8-09 VESTA-SHELEY INSURANCE COMPANIES - BIRMINGHAM, AL

VICE-PRESIDENT OF CLAIMS/REGULATORY & COMPLIANCE

Managed twe depariments for 2 company that grew from $350MM to nearly $800MM in
premium before It experlenced financial problems. '

‘s Personally handlad or supsrvised all clalms of malor exposuTa or complexity, both

personal fines and commercial lines.
‘s Managed alf clalms In liigation invalving alisgetions of a breach of the duly of good faith
. and falr dealing or similar allsgations. '
»  Costoeffaciively resnginoscad the Vesta Claims Department )
s Implementsd quality conirol glandards and performed sudits for MGA's handling non-
standard auto claims threugh Vesta's County Mutual in Texas.
,  Consolidated the Shelby Claims Dapartment of 256 employees Into Vesta Claims
achisving efficiencies of scale.
» Implemented significant Cost Savings Measures
gialma quality while eliminaling six offlces
« Redesigned the entire Regulatory Department and brought company
both parscnal and commercial fines flings,
'« Handied resciution of numeroug reinsurance claims and pariicipated in the commutetion

of severzl treaties with economically troubied relnsurers.

L

tts the combined operatlons maintaining

into cormpliance In

12-56 to 6-98 GREAT AMERICAN INSURANCE COMPANY- Cincinnatl, CH

1040 to 8-96 Regional Claims Vice President — Raleigh, NC

PN an PR e -1 ]

i
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 Managed all the offices in the Mid-Atantic, Southoast & Taxas regions.
Realigned claims personnst regulting in exceptional goal performance in ail offices.
Spesrheaded the reorganization of offices after the company divisionalized.
Parsonaliy handled or supervised all claims of major exposure or complaxity, both

primary and sxcess.
_The Raleigh claims operstion was twice recognized as the best claims offics in the

Divislon, . .
Recognized persanally with the highest claims management award in the Commercizl

Division - Tha Claims MVP
Dsveloped fechnical malerials for the handling of claims gensrated by our Optometry

Professlionat Linbitity Program

12-'55 10 10-80 Assistant Vice President — Home Office Liabllity Claims

Diracted the CAQ Liablitty Staif with responsibility For all major olaims [figation and

reinsurance reportng. :
Manzged the supervision of all umbreliz and sxcess claims st GAl, as well as i claims

involving elfeged bad faith and unfair claim praciice vidlations.

Personglly handled or supervised all clalms of major exposure of complexity, both
primary and excess. , '

Handled and resolved all major relnsuranca dispules with bur over 100 relnsurers,
Organized the consoiidation of environmental claims into @ specialized home office unit,
Designed end implemented the programs for f{tigation management, structured
gottlemants and ADR on a companywide basis.

Developed and implamented an audlt program for House Counsel Office operations.
implementad the Outside Counsel Monitoring Program and tha Fes Bil Revisw Program.

.76 to 12-86 Milwaukee insurance Company — Milwaukes, Wi

1/82 to 12/88 Vice President and General Counsel

Respangible for all claims litigation and claim legel maiters, as well 28 reporting to our

reinsurers.

Supervised steff altorneys rasponsible for claims ¥gation and personally supervised of
handied claims involving bad faith.

Established and managed MIC's house counsel pperation

Managed ail subrogalion and collaction matiers for the compary.

tmplementsd claim standards and procedures for Milvaukea 8afaguard, the non-

standard aute subsidiary. -
Advised humen resources depariment on employes mattars and ultimately sssumed

responsibllity for &ff corporate legal matiers.
Participated on the life Insurance committos, iInvestment cammittee and penslon

comimittee and provided advice to same.

Provided advice to Milwaukes Life on contract snd coverage rmatiers and participated in

handling clalms under their iife producis.

\

AL R RYICY .
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"»  Cosporale repr
Muiual casualty Companies.

L

esantative to the Wisconsin Insurancs Aliiancé and tha Conference of |

/78 to 1/82 Assistant General Counsel/Associate Counsel

« Reasponsible for th

coverage analysis, ivestigation, defense, selfiemant evaluation and

of all assigned matters.
Responsible for the assignment of

claims.

s Performed defense wor
Wisconsin.

e Prepared fiings and responsas for lntst-
arbitration panels,

'+ Handied solleation of subrogation against
drivera indluding filing coliection sults,
« Provided coverage advice andlor lega

1/%5 to 8176 Triel Attorney — Private Practics of Law

EDUGATION;

UNIVERSITY OF WISCONSIN - MARISON
B.A, Dagree — Economics {Honors Program)

Bri Beta Kappe, Fhi Keppa Phi, Phi Eta

company Arbil-ation and served on tha local

| opinions to claim handlers an non-litigated clalms.

o suparvision of litigation on cases pending nationwide, Including :

ultimate resalution

defanse and working with defensa counsel on itigated

« including discovaty and rial work on cases In Southeaslern

other Insurance companies and uninsured

Sigma, Evans Scholes, Rhodes Scholar Nomines

UNIVERSITY OF WISCONSIN LAW §CHOOL - MADISON

4.5 Degree — Admitted to Wisconsin State Bar; EasternAWestarn Federal District Gourts,
Appeligte Advocacy, Legel Ald Soclety, Evens Law Scholership, Law Clerk :

CURRENT LICENSES:
Licenss to Practics Law — Slate of Wisconsin

Lidensad Insurance Counsslor — Property - Siate

of Georgla _ ;

1 jcansed ineurance Coungslor — Casualty - State of Georgla
Y

INSURANCE COURSES/ ACTNITIES:

" GREU - Chartered Property & Cesualty Underw
Insurance Law~— CPCU 8 North Caroling Claims:

ier - Designaiion in 1988; CIC Property; Taught

Adfuster Licenss;

W VAL Gao
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 Assoglation (Boerd of Directors), Cooper & Scully'®

'
1

Guitent Membershipa: The Society of Risk Managemart Consultants{SRMA), Defense Research
instiuta (DRI); DRI Lawyers Professionalism & Ethics Commities; American Bar Association
(ABA); ABA Torts, Trial and Insurance Sectiom; ABA Dispute Resolution Section; ABA LHigation .
Section; American Association of Juatice (AAJY: AIDA Reinsurance and Insurance Arbltration
Sobiaty (ARIAS) Chartered Property & Casuglty Undeiwriters Soclety (CPCU): Allanta Clalms

Assoclation (ACAY,

Aclivides: NAIC & IRES Msstings: NC Defense Counss! Asbliration Pan
Insurancs Alllance (Delegate); Nafional Assoclation of Mutual insurance

Confersnos of Mutual Casualty Insurance GCompaniis; West Cosst Casu
Seminars; Insurance Summit; Environmantal Instiute (Instructor), Southesst Claims Executives

glist); Wisgonsin
Gompanles (NAMICY

ad Faith Seminer (prasenter); ABA Suraty
Meating (NYC), American Optometric Association Annual Conference {Presenter), ARIAS
Arstration Workshop, DRI Insurance Bad Falih Seminar; SRMA 2008 tducational Meelings; and
7 multitude of DRI, ACA & other continuing legal education preaentations. _ _
Publications: REINSURANCE BASICS FOR THE CLAIMS FROFESSIONAL RELATIVE TO

BAD FAITH CLAIMS (2006}

alty Construction Dafect

f

W uspsuao
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EXHIBIT C

MATERTALS REVIEWED FOR HILDEBRAND EXPERT REPORT

This Exhibit C contains the dovuments roviewed for the Bxpert Report of Peter L
Hildebrand in the matter of '

MHCHAEL B, CULLEN VS STATE FARM MUTUAL INSURANCE COMPANY,

CUYAHQGA COUNTY COURT CF COMMON PLEAS ‘
' CASE # CV-05-555183

' 1. Copiesof pleadings related to the sbove captioned vase ineinding the following:

A Plaintiffs’ Class Action Complaint— Cullen vs State Farm

B. State Farm’s Answer : :
C. Various Other Discovery Responses, Notices and Court Documents

' 2. Claims Materials:

A

CHRCEDaN WUQ ®

-

YO

Certificd Copy of State Farm’s Policy issued to Micheel Cullen for

10/18/02 to 04/18/03 — Policy # 661 3686-D1 8-351

Aodrseds

b e s s -

Declarations Page — State Farm Policy issued to Cullen for 10/18/01 to -

04/18/02, _
Various Other Policy Forms used by State Ferm during the Class Term

Rstimate — Windshield Repair — Twinsberg Glass and Mirror

Versions of scripting used in the State Faxm Glass Program produced in '

thig matter

Various Communications betwesn State Farm and LYNX
Select Portions of Stats Farnm's Glass Manual

Versions of the Leader’s Guide produced in this matter
\Versions of the Participant’s Guide — CSR Training at Lymc
State Farm Scoring Criteria ‘

Various Nationel Glass Program Claim Statistical Reports
Deloitte Project Materials ~ Auto Glass Pricing for State Farm
National Glass Association - Windshield Repair Work Group
Subcommittes Report _

State Parm Internal Report on Long Crack Repair

State Farm Windshield Repair Campaign Materials

Various Other Materials Provided by State Farm in Discovery
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3 Deposition Transcripts and Exhibits fom the following:

Deposition of Bob Bischoff
Deposition of Peter Cole
Deposition of Michael Cullen

Deposition of Brian Karol |
Deposition of David Williams I
Deposition of David Williams 11 ‘ ' ;
Deposition of Dgvid Williams o :
Deposition of David Williams — Compfleld Suit "
Deposition of Joanne Guerra '

Deposition of (ary Derian ineluding Expert Report '
Deposition of Eric Thomas
Deposition of Craig Carmody with Bxpert Report, Attached Documents

and Glass Industry Report ' ,

M. Dsposition of Melissa Kemn 1

N, Deposition of Mslissa Kem u

O. Deposition of Anthony Ferraro

P. Deposition of William Hardt -

T
P

FRERHQTRDOW >

4, Reference Materials:

= . o Insurance Bad Faith, A Compendium of State Law, DRI Defense Library Series,
{2006), and legal references cited thersin, Lo '
s  Unfair nsurance Praciices: A Compendiym of State Law, DRI Defenge Lewyer |
Series, (2008) and Administrative Code Sections cited thersin ‘ !
' o Ohic Revised Code 3901-1-07 and 3901-1-54 - Unfair Trade practices and j
* Upfair Property/Casuaity Claims Sefilerment Practices o
o Casualty Insurance Claims, 4" Ed., Pat Magarick & Ken Brownlee (2006)
v Insurance Law, A Guide to Fundamentel Principles, Legul Docirinés, and
Commercial Practices, Robert Keston & Alan Widiss (1988)
e CPCU Handbook of Insurance Policies, 6" Hdition (2003)
e Ohio Ravised Code 3951.01(A) — Adjuster Y icenaing Requirsments
s Adjuster Licensing Requirements by State ~ Propezty & Casualty Insurers
' Assoctation of America (2005)
s Varlous Ohio Cases

1 :
| R
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Deposition of: Peter J. Hildebrand, taken on February 3, 2010

COURT OF .COMMON PLEAS

CUYAHOGA COUNTY, OHIO

"MICHAEL E. CULLEN, ET

AL.,

PLAINTIFFS,
vs. | . CASE NO. 555183
STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY, ET AL.,

DEFENDANTS.

Deposition of.PETER'J.-HILDEBRAND, a Witness
herein, called by the Defendants for o
cross—examination under the applicable Chio Rules of
Civil Procedure, taken before‘Carol A. Kirk, a

Registered Merit Reporter and Notary Public in and

. for the State of Ohio, by agreement of_caunsel and

without notice or other legal formality at the

Offiées of Baker & Hostetler, 3200 National City

Center, 1900 East 9th Street, Cleveland, Qhio

44114-3485 commencing on Wednesday, February 3, 2010

at 10:58 a.m.

Fraley, Cooper & Associates  (614) 228-0018  (800) 852-6163 (74b) 345-8556




Deposition of Peter J. Hildebrand, taken on February 3, 2010

Page 2 Page 4
1 DEPOSITION OF PETER J. HILDEBRAND 1 DEPOSITION OF PETER I HILDEBRAND
2 APPEARANCES 2 INDEX TO EXAMINATION
4 W. CRAIG BASHEIN, ESQUIRE 3  WITNESS PAGE
BASHEIN & BASHEIN 4 PETER HILDEBRAND
5 50 Pubic Square i
Cleveland, Ohio 44113 5 CROSS-EXAMINATION BY MR. JOHNSON: 7
6 (216) 7713239 DIRECT EXAMINATION BY MR. HURST: = 287
7 ~On behalf of the Plaintiffs, é
8 MARK A. JOENSON, ESQUIRE
BAKER & HOSTEILER 7
9 65 East State Street 8
Suite 2106
10 Columbus, Ohio 43215 9
(216) 621-0200 10
1 11
and
2 12
ROBERT H. SCHUL1Z, JR., ESQUIRE 13
13 HEYL, ROYSTER, VOELKER & ALLEN 14
105 West Vandalia Street
14 Edwardsville, Iflinois 62023 15
(618) 656-4646 16
15
On behalf of the Defendants. - 17
16 18
17 ALSOPRESENT: 19
18 Robert M. Kinchin, State Farm
Bvan Newman, Arlington Video 20
19 21
20 ---
21 22
g 23
74 24
Page 3 Page 5
1 Wednesday Morning Session 1 DEPGSITION OF PETER J. HLDEBRAND
y 3 2 INDEX TC EXHIBITS )
February 3, 2010 3 HLDEBRAND DESCRIPTION PAGE
2 10:58 a.m. 4 1 STATE FARM INSURANCEPOLICY 661 17
3 3686-D18-351 ISSUED TO MICHAEL
-t 5 CULLEN
4 STIPULATIONS 6 2 TWINSBURG GLASS AND MIRROR 32
5 It is stipulated by and among counsel for the 7 INVOICE )
6 respective parties that the deposition of PETER 1. 3 AFFIDAVIT AND REPORT OFPETER 44
7 HILDEBRAND, a Wiiness herein, called by the Defendants g 4 Jbg%gfé% "IMPORTANT 60
8 under the applicable Ohio Rules of Civil Procedure, may NOTICE ABOUT A CHANGE TO YOUR
9 be taken at this time in stenotype by the Notary, by %? 5 PDOé,(I:%YMENr ENTITLED "YOUR STATE 63
10  agreement of counsel and without notice'or other legal FARM CAR POLICY HAS BEEN.
11 formality; that said depesition may thereafter be i‘;‘ 6 % ENTITLED "IMPCRTANT 64
12 transcribed by the Notary out of the presence of the 14 NOTICE REGQ%?CH;G CHANGES TC
. . YCUR CAR P "
13 witness; that proof of the official character and 15 7 OHIO DEPARTMENT OF INSURANCE 93
14 qualification of the Notary is waived; that the witness PROPERTY-CASUALTY FILING
15 may sign the transcript of his deposition before a ig 8 %W%LED OHD 94
16 Notary other than the Notary taking his deposition; MOTOR VEEICLE POLICY"
17 said deposition to have the same force and effect as 18 g OHIO DEPARTMENT OF INSURANCE 95
18 though signed before the Notary taking it. 19 PROPERTY-CASUALTY FILING -
19 . - TRANSMITTAL FORM FOR ALESTATE
. 20 INSURANCE COMPANY
20 2110 LETTER FROM NHTSA TONGA, 4 115
PAGES
21 o
22 11 NGA WINDSEZELD REPAIRWORK. 118
73 23 GROUP TECHNICAL SUBCOMMITTEE
: REPORT TO NGA WINDSHIELD REPATR
24 24 WORK GROUP

Fraley, Cooper & Associates  (614) 228-0018 _ (800) 852-6163

2 (Pages 2 to 5)
(740) 345-8556
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" Deposition of: Peter J. Hildebrand, taken on February 3, 2010

Q. And you understand your role here is as an

Page 6 Page 8-
L on pormTammmam, I expert vitmoss?
2 2 A. Yes.
3 A _ ISSS{ETDE%RN?&%L&CYC[OHFENWSMCE 7 3 Q. You're not serving as an advocate in this
K : ZO(J%I;OBER 18,2002 TO APRIL 18, 4 case, areyou?
5 13 NGARECOMMENDED GUIDELINESFOR 153 5 MR. HURST: Objection.
6 %g%%ﬁﬁm AUTOMOTIVE 6 A. Asanadvocate? No. I'm testifying as an
T D sy~ 18 7  expert witness. I'm here as an expert witness to
8 DONT POSE IJURY RISK I 8 assist the court and the tryer of fact in this case. -
9 , 9 Q. Okay. Even though you're an atiorney, you're
10 5 m%gﬁggﬁg 163 10 not here as counsel for Mr. Cullen, are you? _
I STANDARD (ROLAGS)" 11 A. Tam an attorney, but I don't practice law.
16  DOCUMENT ENTITLED "EVALUATION 179 12 Q. Even though you're an attorney, you're not
2 O w SHIELDLONG CRACK 13 here as counsel for M. Cullen, are you?
13 7 b ENTITIED "OHIO 12 14 A. 'Well, if T don't practice law, I'm not here
14 WINDSHIELDS CLAIM COURTS AND 15 as counsel for anybody.
15 AVERAGE mnmw 16 Q. So the answer to my question is yes, correct?
b NG A GIASS 17 A. I'mnot here as counsel for Mr. Cullen.
INSURANCE CLAIM _ 18 Q. Thank you
i 1% DOCUIVIENTENTITLED “CLASSACLAH\'I 295 19 You understand that your role as a witness 15
ig " Sg&ﬁég%ésgé AGREEMENT 932 20 to respond to questions as best as you're able?
20 21 LYNXSERVICES SCRIPT 235 21 A. Twill do the best I can.
21 22  LIBERTYMUTUALDOCUMENT 230
22 23 PARTICIPANT GUIDE - STATE FARM 257 22 Q. Thank you.
” DD SEPAIR - 23 If you don't hear or understand a question,
24 24 will vou please tell me?
Page 7 Page O
1 PETER J. HILDEBRAND 1 A Absolutely.
2 being by me first duly sworn, as hereinafier certified, | 2 Q. And if you don't, I'll assume that you've
3 deposes and says as follows: 3 understood and heard my question, okay?
4 CROSS-EXAMINATION 4 A. That's up to you.
5 BY MR. JOHNSON: 5 Q. Okay. Youunderstand that assurption,
6 Q. Good morming, Mr. Hildebrand. 6 though?
7 A, Good moming, 7 A. Well, I understand you're stating you're
8 Q. I'm Mark Johnson, counsel for State Farmin - | 8 going to assume that.
9 this case. Could you state your full name for the 9 Q. Okay. And [ wiil do so, sir.
10 record, please. 10 A contractual relationship between State Farm
11 A. Peter Jerome Hildebrand. 11 and its policyholders is determined by the policy of
12 Q. Your business address, sir? 12  insurance, isn't it?
13 A, 3418 Woodshire Crossing, Marietta, Georgia. | 13 MR. HURST: Objection.
14 . Thank you. 14 A. Partially.
15 We're here to take your deposition and ask 15 Q. What else could define the contractual
16 you questions. Of course, you're familiar with that 16 relationship between State Farm and its policyholders
17 process. If at any time you wish to take a break, 17 other than the policy of insurance?
18 please speak up and we'll take one so long as there's | 18 A. Well, you have your contractual duties and
19 not a question pending. Is that okay? 19 your extracontractuzl duﬁes of good faith and fair
20 A. Fine with me. 20 dealing.
21 Q. You submitted an expert report in this case 21 Q. Okay. Those are extraconkactual duties,
22 on behalf of the Plaintiff; is that correct? 22 though, correct?
23 A, Yes. 23 A. Yes, but they're inherent from the insurance
24 24 . confract,
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Page 10 Page 12
1 Q. In defining their responsibility under the 1 Q. Is it you don't like my question?
2 contract itself, the contractual duties, that's defined 2 MR. BASHEIN: Objection.
| 3 .bythe policy of insurance, isn't it? 13 A. Tanswered your question.
L4 MR. HURST: Objecticn. 4 Q. Pardon me? i
5 A. Well, the policy of insurance is a contract, 5 A. answered your question.
6 and it speaks for itself. - 6 Q. You're refusing to answer the question?
7 Q. Okdy. So it is defined - the policy of 7 A Nol answered your question.
8 insurance does define the obligations of State Farm 8 Q. Okay. Well, let's move on. We can come back
9 under that contract, correct? 9  to this in a little bit niore concrete fashion, if
10 MR. HURST: Objection. 10 that's okay.
11 A. Yes, some of them. 11 MR. BASHEIN: No, it's not okay. He's
12 Q. Pardon me? 12 answered your question. Don't badger him.
13 A. 1said some of them. 113 MR. JOBNSON: I'm not badgering him, Craig.
14 Q. Okay. Where else would one find other 14 Q. AmIbadging you, sir?
15 obligations, contractual obligations, that aren't 15 MR. BASHEIN: I disagree.
16 . written in the four corners of the policy of insurance? | 16 A. Maybe you're trying to, but it's not working.
17 A. Well, you're assuming that if it's not in the 17 Q. Idon't mean to badger you, and I apologize
18 four comers, it's not contractual. On that basis, 18 if you perceive that I'm doing that.
19 you're excluding things such as claim handling 19 A. T accept your sincerity.
20 practices and procedures. 20 Q. Is the interpretation of the policy of
21 Q. And those would relate to extracontractual 21 inswrance a question of law?
22 duties, though; would they not? 22 A. Generally, yes.
23 A. [ think they relate to issues relating to 23 Q. Generally. When would it not be a question
24  whether they're complying with the terms of the 24 oflaw?
Page 11 Page 13
1 contract as well. . 1 A. Well, when you interpret a policy, certain
2 Q. Okay. In defining the terms of the contract, { 2 terms and conditions in the policy are a state of art
3 those are expressed in the policy of insurance; are | 3 that require explanation from actual practice;
4 they not? ' 4 therefore, it's not strictly limited to just a question
5 A. Well, the policy of insurance speaks for 5 oflaw.
6 itself, as do its terms. 6 Q. TIs that your conclusion that Ohio - under
7 Q The answer is yes, they are defined in the 7 Obio law, sir? I'm sorry. 1 didn'i say that very
8 policy of insurance; are they not? 8 well. Does your response apply under Ohio law?
9 A. Well, I believe some of them are defined. 9 A. Thaven't researched Ohio law.
10 Q. Inthe policy of insurance, sit? 10 Q. So you're not sure whether or not your
11 A. answered your question. 11 response is accurate under Ohio law?
12 Q. No, you didn't, sir. 12 A. Thaven't researched Ohio law, so I can't
13 A. Tsuredid. 13 answer your question.
14 - Q. Let'sstart agam The terms of the policy 14 Q. Okay. The answer is you're not sure your
15 of insurance, the terms of'the coniractual 15 response is accurate under Chio law then?
16 relationship, are defined in the policy of insurance; | 16 A.” The answer is ] haven't researched Ohio iaw.
17 are they not? 17 Q. So you don't know whether the answer -- I'm
18 A. And the contract speaks for itself. 18 sorry. We seem to keep going around, Mr. Hildebrand.
19 Q. The answer is yes? 19 I'm not sure why you won't just answer yes when that's
20 A. The answer js the contract speaks for itself. |20 apparent. '
21 Q. Sir; why won't you answer my question? 21 MR. HURST: Objection,
22 A. Tjustdid 22 A. Tanswered your question.
23 Q. No, you didn't. 23 MR. JOFINSON: Could you restate the question,
124 A. That's your opinion. 24 please?
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Page 22 Page 24
1 wresponsive. 1 Q. Ithought you were still concluding your
2 Could you repeat the question to 2 response, sir. '
3 Mr. Hildebrand, please? 3 A. On, no. Ithought we ‘had already finished.
4 - MR BASHEIN: It was responsive. That was 4 Q. No. You were tailed off, and I didn't want
5 his answer. ' 5 to interrupt you. :
6 (Record read back as requested.) 6. A. Oh,I'msorry.
7 THE WITNESS: Could you read back my answer, | 7 MR, HURST: Then it's not necessary.
3 please? 3 MR. JOHNSON: - Could you repeat the question
9 (Record read back as requested } 9 then?
10 BY MR. JOHNSON: 10 (Record read back as requested.)
11 Q. Sir, could you point to in this Exhibit 1 the 11 TEHE WITNESS: What was ny answer?
12 language that you were referencing here where it says 12 (Record read back as requested.)
13 something about in the event you decide not to fix the 13 BY MR. JOHNSON:
14 vehicle? 14 Q. Were you concluded with your answer, sir?
15 MR. HURST: Arewe talkmg about the entire 15 A. Yes.
16 policy, Mark? 16 Q. Okay. What does the word "lower of" in the
17 MR. JOHINSON: No. R_lght now I'm asking him | 17 phrase "lower of actual cash value and cost of repair
18  the limit of liability, how he was defining that. 18 or replacement” mean in limit of liability under youx
1% A. Okay. Soyou'rejust referencing just this 19  view?
20 particular provision? 20 A, Well, the 1ower of would be the lesser of the
21 Q. Rightnow. We'll pass on and move on to some |21 two numbers.
22 other provisions later that may give you that 22 Q. Okay. The lesser of actual cash value of
23 opportunity. Right now under limit of liability, if 23  cost of repair or repiacement, correct?
24 you could identify the language that you're relying 24 A. The lower of either 1 or 2, either actual
Page 23 . Page 25
1 upon. 1 cash value or cost of repair or replacerent.
2 A. 'Well, the language that says, "Limit of our 2 Q. Thank you.
3 Yiability for loss to property or any other part of it 3 How under the policy is the cost of repair or
4 is the lower of the actual cash value or the cost of 4 replacement determined?
5 repair or replacement.” ‘ 5 MR. HURST: Objection.
6 Q. Okay. Let's take a hypothetical. Ifthe 6 A, Well, if's determined by either the cost of
7 cost to replace a windshield is $350 and the value of 7 repair or replacement agreed upon by the insured and
§ the vehicle is $3,000, what is the limit of State 8  the insurer or some sort of approved competitive bid or
9  Farm's liability under the policy of insurance? 9 by an estimate based upon the prevailing competitive
10 MR. HURST: Objection. 10 prices, as long as they restore the vehicle to its
11 THE WITNESS: Could you read that back for me 11 pre-loss condition.
12  again, please. ' 12 Q. Okay. Where do the words "pre-loss
13 (Record read back as requested.) 13 condition" appear under those three metheds of
14 MR. HURST: Repeat the objection. 14 determining the cost of repair or replacement?
15 A. Well, the cost of replacement is $3,000. 15 A. Well, on page 18 of the policy, in Subsection.
16 That would be the ultimate Hmit. 16 3 where it refates to estimates written based upon the
17 Q. You find that $3,000 is the lower of $3,000 17 prevailing competitive price.
18 and $3507 18 Q. You do not find the words "pre-loss
19 MR. HURST: Objection. 19 condition" under cost of repair determined by agreement
20 A. “Well, if the -- well, obviously $3,000 is 20 or by competitive bid, do you?
21 more than $350, but — 121 MR. HURST: Objection.
22 MR, HURST: Mark, can you have the court 22 A, Well, I think it's inherent from the policy
23 reperter repeat the question? 23  that a competitive bid or a cost of repair isto
24 MR. JOHNSON: Sure. Iwasn'tsure - 24 restore the vehicle to its pre-loss condition, so the
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Page 28

1 specific wording is under 3, but it's inherent from 1 1 repair, the purpose of the repair is to refurn a part

2 and 2 that the wording should apply as well. 2 or avehicle to its pre-loss condition. The idea of

3 Q. Are you telling the court the words "pre-loss | 3 repair is to fix it. So, you know, there's no

4 condition" appear under 1 and 2? 4 definition of repair in the policy. The same thing

5 A. No, I didn't say that. 5  about a competitive bid. The competitive bid is to

6 Q. Okay. You're saying it's inherent. The 6 repair the vehicle to its pre-loss condition. That's

7  words should be implied under 1 and 27 7 the whole idea. So if's inherent when you say cost of

8 A. Well, when you're agreeing to a cost to 8 repair or competitive bid that you're returning the

9  repair based upon a number, you have to -- the repair | 9 vehicle by that repair or by that bid to its pre-toss
10 itself inberently should be to the pre-loss condition. {10 condition.

11  When you're getting a competitive bid, the ideaisto |11 Q. Have you ever read the Hall decision of the

12  return the policyholder to their pre-loss condition, 12 Sixth Circuit Court of Appeals, sir?

13 and not only that, in State Farm's own materials, they {13 ‘MR. HURST: Objection.

14 say that these are intended to -- the cost of repairis | 14 A. Sixth Circuit? No.

15 intended to bring the vehicle back to its pre-loss 15 Q. Is it your opinion that windshield repairs do

16 condition. So, as I said before, it's specific under 16 not restore a windshield to its pre-loss condition?

17 No. 3, it's inherent from 1 or 2 - 17 A, Well, I'm not a windshield repair expert, but

18 Q. Okay. 18 based upon all the materials that I've read in this

18 A. - and it's also addressed in my report. 19 particular case, it appears pretty conclusive that

20 Q. Iapologize. I didn't mean to interrupt you. 20  windshield repair will not return a windshield to its

21  Were you done with your answer, sir? 21 pre-loss condition even under the most simple repair,

22 A. Well, now you've distracted me, and I can't 27 because there will remain a blemish or some other

23 remember what else I was going to say, but I'msure |23  disfiguration apparent in the windshield. _

24  that you'll ask me something that -- 24 Q. And what materials are you basing that on?
Page 27 Page 29

1 Q. I'm sure we'll give you an opportunity to 1 A, Well -- excuse me while I pull my report.

2 come back to that. 2 Q. Mr. Hildebrand, Tl withdraw the question,

3 You would agree with me that the words 3 because we'll come back to it with your report.

{ 4 "pre-loss condition" are not expressed under number 1 4 A. Sure

5 and 2, are they? 5 Q. We'll have a chance to go through that as

] MR. HURST: Objection. 6 well

7 A. 1think you asked that question already, and 7 So Lunderstand, is it your position it

8 Ialready answered it. 8 doesn't matter how the cost of repair is determined,

9 ' Q. Do yousee the words under 1 and 27 9 the standard of pre-loss condition applies no matter -
10 A. Youknow, counsel, this will go a lot faster 10 what? Is that your -- am T understanding your opinion?
11  if you don't repeat your questions when I give you an 11 MR, HURST: Objection. '

12 amswer. ' ) 12 A. Asitapplies to windshield claims, that

13 Q. Mr. Hildebrand, I'm sorry. Were you done? 13 would be pretty accurate; but, you know, if you gave me
14 A. The answer to your question is it's found 14 a specific scenario, I could address it more

15 under No. 3 and it's inherent under 1 and 2. The 15 specifically.

16 specific wording is not specific. You listit in No. 1 16 Q. Well, would your logic also apply to any type
17 orNo.2. 17 of estimatics claim regardless, whether it's windshield
18 Q. Thank yow. 18 repair or not?

19 A. Butit's inherent under those and from State 19 MR. HURST: Objection.

20 Farm's own policies and procedures. 20 A. Well, the language in the State Farm policy

21 Q. Thank you. 21 in returning -- restoring the vehicle to its pre-loss.

22 When you say inherent, what do you mean? 92 condition is something State Farm put in there. A

23 A. 1 think I described what I mieant by inherent 23 reasonable interpretation of that would be they're

24 three or four answers ago. Basically the cost of 24  going to return it to the pre-loss condition. So, you

8 (Pages 26 to 29)
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1 MR. HURST: Objection. 1 Q. That's what it says, correct? ‘
2 A. Well, it speaks for itself. There's right to 2 A. ‘Well, it says what it says, you know. I
3 settle a loss claim which is followed by three 3 think I explained it in general terms.
4  paragraphs, and one paragraph has two subsections if | 4 Q. Allright. It also under Subsection 2 or
5 that's what you're getting at. 5  subparagraph 2 has two subparagraphs as you noted,
6 Q. Iam Andthe "we" at the beginning, that's 6 correct?
7 State Farm, isn't it? 7 A. I don't understand your question.
8 A, "We" is State Farm. - 8 Q. I'mloocking at No. 2.
9 Q. The fourth option there, which is paragraph 9 A. Tm looking at No. 2, too.
10 3, return stolen property, that doesn't apply here or 10 Q. Okay. Fair enough. It says State Farm may
11  generally in connection with a glass only claim, does {11 pay to repair or pay to replace the damaged property or
12 #? ' 12 part, doesn't it?
13 A, Well, it's possiBle. T mean I've seen enough 13 A. Ttsays, "payto: A.repair the damaged
14 claims in my life and those glass claims to know that | 14 property or part, or b. replace the property or part.
15 sometimes people have stolen. a car and it's been 15 Ifthe repair or replacement results in betterment, you
16 returned with a broken windshield and that's the only {16 must pay for the amount of betterment.”
17 damage to it. Therefore, you know, the answer to your 17 Q. Is it your opinion that State Farm is
18 guestion is that's not necessarily correct, but I 18 coniractually required to pay the value of a
19 wouldn't consider it to be material to this particular 19 replacement windshield in lieu of the actual cost to
20 case -- 20 replace a windshield?
21 Q. Okay. Fair enough. 21 MR. HURST: Would you repeat the question,
22 - A. -- what you're getting at. 22 please.
23 Q. Jam. No. 1 says pay the actual cash value 23 - (Record read back as requested.)
24 of the property at the time of loss ir exchange forthe 124 MR. HURST: Object to the question.
Page 39 Page 41
1 damaged property. Do you consider that method of 1 A. So your question relates to whether it's
2 settling a loss to generally apply to glass only 2 value versus cost? Is that the essence of your
3 claims? 3 guestion? I'm not sure I understand your question. Is
4 MR. HURST: Objection. - 4 that what the essence of your question is?
5 A. That's a provision that applies generally to 5 Q. What part of it didn't you understand, the
6 total loss claims. 6 use of value and cost?
7 Q. That's my understanding as well. Soit 7 A. T'm esking you, is that what you question
8 doesn't apply to glass only claims generally unless in 8 relates to, the difference between value and cost? Is
9 fhe unusual situation if the cost to repair or replace 9 that what you're referencing?
10 exceeds the value of the vehicle, would that be your 10 Q. To start with, yes.
11 understanding? 11 A. Okay. Well, it says here, it says, "pay to:
12 MR. HURST: Objection. 12 repair the damaged propexty or part, or replace the
13 THE WITNESS: I'msorry. Go ahead. State 13 property or part." It doesn't reference value or cost
14 your objection. ' 14  in the provision, pet se... - |
15 MR. HURST: Objection. 15 Q. Under No. 2, that's pay to repair or pay to
16 A. I could apply to glass only claims, because 16 replace, correct? ‘
17 it doest't lirnit it to just the vehicle. It says o 17 A. Pay to repair the damaged property or part or
18 the value of the property. 18 replace the property or part.
19 Q. Doesn't it also require zn exchange for the 19 Q. Ifapolicyholder requested or asked fora
20 property? _ 20 check for the value of a replacement windshield, is it
21 A. Well, if you're going to pay for the actual 21 your opinion that State Farm would be required under
22 cash value of the property and the insurance company | 22 the policy to give that policyholder a check without
23 wants you to return the damaged property, I guess you 23  replacing the windshield?
24 can get it back : 24 A, Yes.
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Page 42 Page 44
1 Q. -And what do you base that upon? 1 Q. Take your time.
2 A. Because it's a policy of indemmity. If'sa 2 A. Tiwas my understanding that the obligation.
3 first party indemnity contract, which means that the - 3 to indemnify occurs not just with the payment of the
4 policyholder as a general rule has the right to be 4 money, but it also can be triggered by the obligation
5  indemnified for the replacement cost. ' 5 to pay the money.
6 Q. Does the policy anywhere state that State 6 Q. Without the policyholder baving incurred the
7 Farm must pay for the cost of replacing a demaged part | 7 cost of replacing a damaged part?
8  such as a windshield that is not actually replaced? 8 A. As]said, the obligation to pay the money or
9 MR. HURST: Objection. 9 the actual payment by the policyholder to pay the
10 You can-answer. 10 money, either would trigger indemnity.
11 A. Well, it says right there replace the 11 --- ‘
12 property or part. It doesn't say it has to be -- you 12 AFFIDAVIT AND REPORT OF PETER I.
13 pay to replace the property or part. It doesn't say 13  HILDEBRAND WAS MARKED> AS EXHIBIT 3.
14 that they have to replace the part. You have to pay 14 ---
15  the cost of that property or part. ' 15 Q. Letme band you what is identified as
16 Q. That's your interpretation of pay to repair 16 Deposition Exhibit 3, and perhaps this will save you
17 or pay to replace? 17 the effort of going through your notebook. Could you
18 A. Right, because it's an indemnity contract. 18 identify that for the record, please.
19 They're paying -- insurance companies across the board 19 A. Yes. Thisis my Affidavit dated November 27,
20  for the 30 some years I've been in this business will 20 2009 with my attached expert report and CV, and Exhibit
21 pay the insured that money; or if the insured asks for 21 C are materizls reviewed for preparation of my report.
22  the money, the insurance companies will pay the money. | 22 Q. Could you turn to page 16 of your report of
23 That's a very simple practice. It's consistent with 23 Exhibit 3. Sir, T really need you to look at the
24 -the way it's been forever, and it's still being done. 24 record copy. You're more than welcome to have your
Page 43 Page 45
1 1 think it's consistent with the testimony of many of 1 copy open; but for purposes of the record, you do need
2 the State Farm employees in this case. 2 to have the exhibit.
3 Q. Imreally focusing on the policy language 3 A. Counsel cant I ask you a question?
4 itself, though, and what it contractually requires as 4 Q. Please.
5 opposed to what may be common practice or procedure in | 5 A. Did you change the report?
6 the indusiry. 6 Q. No.
7 A. Yes, and I think you're probably aware that 7 A. Nobody changed the report, so my copy of the
8  your State Farm people are supposed to know that as 8 report is the same -~
9 well 9 Q. Sir, YouTe going to have to open Exhibit 3
10 Q. Do you understand or are you familiar with 10 and twm to page 16. You're certainly welcome to also -
11 Ohio law on indemnity insurance policies? 11 open page 16 or whatever other pages of your copy of
12 A. [haven't researched Ohio law on indemnity 12 your report to coniirm that no changes were made, but
13 policies. ' 13 that is the exhibit that's part of the court record, so
14 Q. Soyou're not familiar under standard Ohio 14 that's what we need to refer to. :
15 law on indemnity insurance requires that an insured 15 Are you there?
16 actually incur the cost of replacing damaged property 16 A. Thave page 16 in front of me.
17 before an indemnity obligation arises? 17 Q. Thank you.
18 MR. HURST: Objection. 18 You list four options here on page 16 with
19 THE WITNESS: Could you read that back, 19 respect to Mr. Cullen's claim, settlement options, that
20 please. 20 is, dop't you?
21 (Record read back as requested.) 21 A. There are four possibilities there that are
22 MR, HURST: Repeat the objection. 22 listed, yes.
23 A. Excuse me for a minute. I want to look at 23 Q. Yousay "A claims adjuster could offer the
24 something. 24 following settlement options.” Those are the words in

12 (Pages 42 to 45)
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1 replacement of the windshield to Cullen and -- i Q. Ts it your belief the policy authorizes
2 actually, No. 2, if the creditor - which we have no 2 payment for windshield repair if the policyholder has
3 indication there is a creditor -- could be on the check = | 3 agreed? _ ,
4 and Cullen could get them to sign off on the check and 4 MR. HURST: Objection, including form.
5  he could keep it, and you could do the same under 3. 5 A. Well, I believe if the policyholder -- I
6 But, again, there's no indication there is a creditor, ' 6 believe the policyholder has to have a knowing
7  so all this is superfluous in my opinion. 7 agreement as to their options under the policy, such
&8 Q. Well, with respect to all class members whose § that they would know that they have the option to
9  vehicles were financed and their declarations page show | 9 repair or to replace, replace being subject to '
110 that their vehicles were financed, under your 10 deductible and go out and repair it themselves. So
11 interpretation of the policy, State Farm would be 11 it's not that simple, but the policy language is as I
12 required only to issue a check for the cost of a 12 readit. '
13 replacement windshield that was alsa payable to a 13 Q. Allright. This language also refers to both
14 repair shop, correct? 14 repair and replacement of windshields as options; does
15 MR. HURST: Objection. 15 itnot?
16 MR. BASHEIN: Objection. That's not whathe |16 MR. HURST: Which language are you talking
17 said. : 17 about? -
18 THE WITNESS: Do you want to read it back? 18 MR. JOENSON: The same one he just quoted.
19 (Record read back as requested.) 19 A. Are you talking about Subsection 17
20 A. Tdon't understand ihe question. 20 Q. Yes, correct.
21 Q. What part of it don't you understand? 21 A. Tt says, "If we offer to pay for the repair
22 A. Well, on the one side you're talking about 22  of damaged windshield glass instead of the replacement
23  finance, then you're talking about repair shop. 1 23 of the windshield and you agree to have the repair
24  didn't understand your guestion. 124 made, we will pay the full cost of repairing the
Page 55 Page 57
1 Q. Okay. 1 windshield glass regardless of your deductible.”
2 A. Do you want to rephrase it? 2 Q. Does whether or not payment of windshield --
3 Q. Yes, letme. 3 strike that.
4 A. Actuaily, can we tale a2 break? 4 " Does the determination of whether or not
5 Q. Sure. I'd be happy to. 5 payment for windshield repairs was contractually
6 {Short recess taken.) 6 authorized depend on whether the policyholder has
7 BY MR. JOHNSON: 7 agreed to windshield repairs?
3 Q. Mr. Hildebrand, I draw your attention to page 8 MR. HURST: Objection.
9 17 of Exhibit 1, Mr. Cullen's policy of insurance. S A. Well, the policy says that you have {o agree
10 A. Ihave it in front of me. 10  to have such repair made; but, again, it's premised
11 Q. Does it not authorize windshield repair with 11 upon the fact that the policyholder is making 2 knowing
12 the policyholder's agreement? ' 12 agreement, so that would mean -- a knowing agresment
13 MR. HURST: Objection, including form. 13 would mean that they would have to know that they have
14 A. Well, the provision Sub 1 under 14 the option to repair or replace and the replacement
15 "Comprehensive - Coverage D" says as to loss to your 15 subject to deductible and be able to understand, as
16 car, that "We will pay for loss to your car except 10ss 16  said before, that if they're going to replace subject
17 caused by collision" -- which is covered elsewhere -- 17 to deductible, they could take the money and go repair
18 "but only for the amount of each such loss in excess of |18 it themselves. So I'm talking about a knowing and
19 the deductible amownt, if any." Then it adds in that 19 understanding agreement contrary to what the LYNX
20 “If we offer to pay for the repair of damaged 20 scripts reflected.
21 windshield glass instead of the replacement of the 21 Q. Doesn't paragraph 1 of the policy, what you
22 windshield and you agree to have such repair made, we } 22 just read, tzll the policyholder that you have an
23 will pay the full cost of repairing the windshield 23 option to either repair or replace the vehicle -- or
24 glass regardless of your deductible.” 24  the windshield?

15 {Pages 54 to 57)
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MR. HURST: Obj ection.

A. Youlnow, it doesn't say speclﬁcally we will
pay for loss to your car windshield, but only for the
amount -- it just says generically we'll pay the loss
for your car. Even if the policyholder read this, it
is very possible that the policyholder would not
understand that option wnless it was properly explained
to them.

Q. Would some policyholders understand that
option upon reading this language?

MR. HURST: Objection, including form.

A. Idon't know.

Q. Is the option of windshield repair, if I
understand this wording correctly, is only if State
Farm has offered to pay for the repair of a damaged
windshield, correct?

MR. HURST: Objection.

A. Well, it says if we offered to pay for the
repair of a damaged windshield glass, so that would .
imply that they would be offering to pay the cost of
repair; and premised upon our other reading of the
language in here under limit of Liability, that repair
would have to restore the vehicle to its pre-loss
condition.
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have the repair made, we will pay the full cost of

Page 60

ABOUT A CHANGE TO YOUR POLICY" WAS
MARXED AS EXHIBIT 4.

Q. Okay. Mr. H1Idebrand, I'm going to hand you
what has been identified as Exhibit 4, a notice that
had been sent to Chio pelicyholders in March of 1998.
Have you seen that document before?

A, Yes.

Q. Could you read for the court and the jury the
language in the first paragraph on the first page of
this notice sent to Ohio policyholders? :

A. Are you talking about the second page? In
looking at the document, is this the first page and
this is the second page?

Q. DI'mliterally speaking this exhibit, the
one-page docurnent, on the right-hand side of the fiest
page below the caption "Important Notice About 4 Change
to Your Policy," just the first paragraph, please.

A. Fine. "We've added language to your State
Farm Car Policy under Comprehensive and Collision
Coverages. The new language states that if we offer to
pay for the repair of damaged windshield glass instead
of the replacement of the windshield and you agree to

—_—
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Q. Wouldn't a windshield repair be advantageous
to those policyholders who didn't want to pay a
deductible?

MR. HURST: Objection.

A. 1 guess the answer to that is that the
policyholder needs to be able to make a knowing and
intelligent decision as to whether it would be or not;
and if you don't give them the two options, you can't
really answer that question yes or no. -

(). Would that depend on whether or not the
policyholder understood the existence of those two
options?

A. Well, the policyholder can't make a knowing
and understanding decision unless it's explained to
them one way or another.

Q. Soif the policyholder already knew of the
existence of the options, you're telling me that it
doesn't matter, there still has to be a knowing
explanation of the existence of the two options?

MR. HURST: Objection, including form.

A. T'm saying a prerequisite to making the

decision is knowing and understanding. So if -

DOCUMENT ENTITLED "IMPORTANT NOTICE
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- replaced, you will continue to be responsible for any
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repairing the windshield regardless of the deductible
that applies to your coverage. If the windshield is

deductible that vou selected to apply to your
coverage.” ‘

Q. The second page of this exhibit also contains
an endorsement making this policy change, in fact, that
same policy language that we talked -- or you read
earlier, doesn't it?

A. Second page is 2 "6126BQ Amendment of Section
IV - Physical Damage Coverages."

Q. Do vou think this document, Exhibit 4, is a
reasonable method of communicating this policy change
to policyholders?

MR. HURST: Objection, including form.

A Ithink it provides notice of a policy
change, but I'm not sure that a policyholder would
understand that they would be able to cash out a claim
using the replacement costs and go back and repair the
windshield themselves based upon this netice; and from
that point of view, to a great exterit merely restates
what the policy language says.

Q. Would a reasonable policyholder reading
Exhibit 4 understand that both replacement and repair

Fraley, Cooper & Associates

{614y 228-0018

16 (Pages 58 to 61)

(800) 852-6163  (740) 345-8556



Deposition of: Peter I. Hildebrand, taken on February 3, 2010

Page 82 Page 84
! A. Iwas at Vesta from 1996 1o 1999. i A. Tthink you already asked that question.
2 .Q. In either of thoss cases, did you agree to -- 2 QA variation. Can you please answer this?
1 3 strike that. 3 MR. HURST: Objection; asked and answered. -
4 Did American Safety Insurance for whom you 4 - A. Tthink, as I said before, that once a claim
"5 also worked pay for windshield repairs? 5 is presented, it is your first opportunity to examine
6 MR. HURST: Objection. § the windshield: therefore, that's your first
7 You may answer. 7 opportunity to ascertain what pre-loss condition would
8 A. Tdon't believe so. 8 have been, and you can do that through inspection. So
9 Q. Did Vesta Shelby pay for windshield repzurs’? _ 9 you can't inspect a vehicle for pre-loss condition
10 MR. HURST: Objection. 10 before the claim occurs as a general practice.
11 You may answer. 11  Although, some insurance companies have gone out and
12 A. Vesta Shelby -- I believe that prior to our 12 photographed vehicles and done things like that when
13 acquisition of Anthem Casualty, which included Shelby, | 13  they insure the vehicles, but that's -- to my
14 Federal Kemper, that they had an agent program where 14 knowledge, from a claims perspective, your first
15 agents may have been able to pay for a repair; however, | 15 opportunity is after the windshield damage has
16 it would have been a very rare circumstance, because 16 occurred.
17 they had to get approval from the home office glass 17 Q. Isn'tit true that a replacement windshield
18 claims people who were handling thase claims, and the | 18 won't be the same as an original windshield already on
19 agentsasa gencfal rule replaced nearly everything. 19  the vehicle?
20 Q. This is from 1996 to 19997 20 MR. HURST: Objection, including form.
21 A. This would have been about 1997. 21 A. 1couldn't hear the end of your question.
22 Q. And glass only claims at Vesta Shelby were 22 Q. Isn'tit true that a replacement windshield
23 handled by agents? ' 73 won't be the same as an original windshield aiready on
24 A. Yes. 24 the vehicle?
Page 83 Page 85
11 Q. Were those exclusive or nonexclusive agents? 1 MR. HURST: Repeat objection.
2 A. Nonexclusive. 2 A. Ithink generally that's not true. If's
3 MR. HURST: Objection, including form. 3 possible.
4 Q. What about at Great American, did it pay for 4 Q. Well, it won't have the factory seal on the
5 repair of windshields? 5 windshield, will it? '
6 MR, HURST: Objection, including form. 6 MR. HURST: Objection.
7 A. Idon't believe so. I believe that was -- 7 A. Well, it won't have the factory seal; but if
8  those claims were handled again under their AAP 8 properly replaced, the new seal should be the same as
9 program, the agents adjustment program, and agents were | 9 the factory seal.
10 paid to handle those claims and agents routinely paid 10 Q. I'msorry?
11 for replacement of windshields. Basically the reason i1 A. Again, I'm not an expert on windshield
12 they did that was because it was a great way to satisfy 12 repair; but based upon the materials of what I've seen,
13 your customer. You could get it done promptly and 13 if you properly replaced the windshield, you can return
14 quickly, and the customer was always happy because they { 14 it to the same level of sealing as was on there before
15 potanew windshield. It was a customer service 15 to allow for the same types of safety and protection
16 approach to the handling of glass claims. 16 that you need from a windshield.
17 Q. Does Great American today pay for repair of 17 Q. Except for 2 visible blemish, won'ta
18 windshields? : 18 properly performed windshield repair also do the same
19 MR. HURST: Objection. 19 for a windshield?
20 A. Thave noidea. , 20 MR. HURST; Objection. He's not an expert in
21 Q. Docsn't the test of pre-loss condition 21 windshield repair. He's testified to this.
22 require an understanding of a comparison of the 22 A. Again, there's material in here that will
23 windshield before and after the damage? 23 support the fact that a repaired windshield would never
24 MR, HURST: Objection. 24 be the equivalent of the undamaged windshield that was
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1 there to begin with. 1 replacement?
2 Q. Allright Well tum to that in a moment. 2 MR. HURST: Objection, including form. -
"3 Can'we take a second? I'd like fo take a 3 A. Arevou talking about Shelby now?
4  break . 4 . Q. Yes,Ithoughtwedid. I'msorry. Ithought
5 ‘(Short recess taken) 5 my question did szy Shelby. '
6 BY MR. JOHNSON: 6 A Okay. Youknow,again, [ don't really recall
7 Q. Mr. Hildebrand, if I understand your 7 specifically what was communicated to the policyholder
8 testimony before we went off the record, it was Vesta & other than the fact that they had replacement cost
9 Shelby and Milwaukee that may have paid for original 9 coverage. Idon't believe the Shelby policies had a
10 repairs for policyholders; is that correct? 10  waiver of deductible provision in them at that time. -
11 MR. HURST: Objection. 11 Q. That wouldn't -- I'm sorry. Were you
12 A. My testimony was that the repair mdustry 12 finished?
13 came around to Milwaukee Insurance and demonstrated on | 13 A. Yes.
14  actual vehicles in the parldng lof, including my own, 14 Q. That wouldn't necessarily foreclose the
15 their repairability. I didn't say that Milwaukee . 15 payment for windshield repairs, though, would it?
16 Insurance paid to repair vehicles. ‘ 16 MR. HURST: Objection.
17 Q. Okay. Did they? 17 A, ‘Well, if you have the right to replace your
18 A. Tdon't belisve so. 18 windshield and you have no waiver of deductible =
19 Q. Okay. And what about with respect to Great 19 provision to apply, [ think a reasonable policyholder
20 American, did they pay for windshield repairs? 20 would opt to get a replacement. I mean in general
21 A. Iihink what I said before was that Great 21 without that provision, people were replacing their
27 American handled the small auto elaims, including glass 22 windshields.
23 - claims, through their AAP program, and by knowledge, 23 Q. As you sit here today, though you dont't
24 the agents basically paid for replacement. If there 24 recall whether or not any windshields were paid to be
' Page 87} Page 89
1 was an occasional repair paid, I don't remember that. 1 repaired by Vesta Shelby?
2 Ii's possible. ‘ 2 MR. HURST: Objection.
3 Q. You mentioned something about home office 3 A. As ] said before, it is possible, but the
4 approval for payment of a repair; is that correct? 4 general rule of thumb is that they Teplaced the -
5 A. What question are you referencing my home 5 windshields through the agents.
6 office approval answer? 6 Q. The agents at Vesta Shelby who handled glass
7 Q. Well, I'm trying to recall which company you 7 claims, that was pursuant to a draft authority?
8§ were talking in reference to. Was it Great American, 8 A. At Shelby, the agents did have a draft
9  Vesta Shelby, ASIS or Milwaukee? 9 authority on auto material damage clairns, yes.
10 A. That would have been Shelby. 10 Q. So that would have applied for the glass only
11 Q. Okay. 11 claims handled by agents?
12 A. Shelby had their own glass unit. 12 A. That would have applied to any small auto
13 Q. What do you mean its own glass unit? 13 material damage claims, including glass claims.
14  A. That means that glass claims were handled by 14 Q. And that draft authority is the company's
15 people in the glass unit working with the agents. 15 .money paying glass claims, correct?
16 Q. And under what circurnstances would Shelby pay | 16 "‘MR. HURST: Objection as to form.
17 for windshield repairs? 17 A. Well, whenever you pay a claim, you're paying
18 MR. HURST: Objection, including form. 18 it with the company's meney. The agent is not paying
19 A. You know, I domn't recall Shelby paying for 19 it out of his own pocket,
20 windshield repairs. It's possible that an agent might 20 Q. Iunderstand.
21 do that, but the general rule was that the agent would 21 Before a windshield repair, the only way to
22 pay for replacement. 22 resolve a windshield damage claim was to replace the
23 Q. What was communicated to the pohcyholders of 123 windshield, wasn't it?
24 Shelby with respect to windshield repair or 24 MR. HURST: Objection.
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i A. Before a windshield repair? 1 atpolicies generally and identified some that had
2 Q. Yes. 9 waiver of deductible provisions and some that didn't.
3 A. I don't know if it was the only way, but it 3 Q. Do youagree that payment for windshield
4 was the standard approach. 4 repairs are common in the insurance industry today?
5 . Q. Based on your 30-plus years of claims 5 MR. HURST: Objection, including form.
6 experience, do you believe that most policybolders 6 A. Well, you know, whether it's right or not is
7 understood that replacing a windshield wasameansto | 7 adifferent issue, but the fact that some companies do
8 resolve a windshield damage claim? 8 it that way now and some companies don't - I guess
9 MR. HURST: Objection, including form. 9  State Farm isn't waiving their deductible anymore. So
10 A. Well, windshield repair was a predominant way | 10 I guess there is — there are quite a few claims that
11 of handling windshield - I'm sorry. Strike that. 11 are made on a repair basis and settled on a repair
12 Windshield replacement was the predominant 12 basis; but whether it's done right or not, I can't tell
13 way of resolving windshield claims. So itwouldbea |13 you, or whether they're appropriately doing it is
14 way to do it. I'm not sure where that question is 14 another thing. I haven't studied other insurance
15 coming from. 15 companies in regard to their curent practices.
16 THE WITNESS: Could you repeat the questlon‘? 16 Q. Okay. All questions I didn't ask, though. 1
17 (Record read back as requested.) 17 asked whether or not it is common in the insurance
18 MR. HURST: Repeat the objection. 18 industry to pay for windshield repairs today.
19 A. Would a policyholder have understood - I'm 19 MR. HURST: Objection, including form.
20 not sure T can testify to that, but certainly 20 A, Well, I believe that it is more common to pay
21 replacement is an option or actually was the option 21 for replacements, but that there are a significant
22 early on in my career for reselving windshield claims. |22 percentage of claims that are paid for on arepair
23 Q. Were windshields repairs as well-known to 23 basis.
94 ejther the insurance industry or policyholders as 24 ---
Page 51 o Page 93
1 replacements in 19917 i OHIO DEPARTMENT OF INSURANCE
2 'MR. HURST: Objection, including form. 2 PROPERTY-CASUALTY FILING
3 THE WITNESS: Could you repeat that again, 3 TRANSMITTAL FORM WAS MARKED AS
4  please. 4 EXHIBIT 7.
5 ' (Record read back as requested.) 5 .-
6 A. That would require a subjective answer, and 6 Q. I'n going to hand you what has been marked as
7 really I couldn't testify as to common knowledge of 7 Exhibit 7, Mr. Hildebrand, which is a Nationwide policy
8 people, but certainly replacement would be I think 8 filed with the Ohio Department of Insurance. YouTe
9 something that would fit into the more common knowledge | ¢ free to look at all -- whatever you wish, but I'd like
10  than repair, if that answers your question. Ican't 10 to draw your attention to page P1 of the documeént which
11 reaily answer your question. 11  describes comprshensive coverage.
12 Q. Okay. [s it your experience that many 12 A. I'monpagePl.
13  insurance companies today pay for windshield repairs? 13 Q. Okay. In particular,' under paragraph 1,
14 MR. HURST: Objection, including form. 14 subsection b(2), the last paragraph actually of that
15 A. Ibelieve there are -- some of the bigger 15 subsectien, the Nationwide policy also includes an
16 players inthe industry are repairing now, windshields 16 offer to waive a deductible if they have an offer t0
17 rightnow. 17 repair a windshield in lien of replacement, don't they?
18 Q. Have you looked at any Ohio policies other 18 MR. HURST: Objection.
19 than State Farm's to determine how many insurers in 19 A. Well, it says, "For damage to your aso's
20 Ohio pay to repair windshields and, in fact, will waive 20 windshield, we may offer to have it repaired in fieu of
21 deductibies for windshield repars? 21 replacement. We will not apply a deductible to the
22 A. T haven't personally reviewed Ohio policies 22 repair of the windshield. However, if the repair is
23 of other insurance companies, but I believe that as 23 not satisfactory, we will replace the windshield
24 part of their study Deloitte did, at least they looked 24  subject to your deductibie.”
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1 any document that's not mentioned in the text of your 1 movingon. Youswitched to Liberty -- is that Liberty
2 report was not material to your opinions? 2 Mutnal Insurance Company is yotx cuirent insurance
3 MR. HURST: Objection as to - objection. 3 carrier?
4 A. No, I think that my opinions are premised 4 A. One of their companies.
5 upon documents referenced therein and also by any 5 Q. Okay. It'sone of the Liberty Mutual family
6 documents in Exhibit C and documents that were exhibits | 6 of companies?
7 inthe depositions. ‘ 7 A, Yes. ‘ .
8 . Q. How did you choose to list or not list a 8 Q. Was Milwaukee Insurance écqui:ed by Liberty?
% document in a specific text of your report? And by 9 A. No.
10 report, I'm referring to Exhibit 1, the text itself, 10 Q. The crack that you had in your windshield
11 not attachments, not appendices, 11 some 30 years ago, 25 years ago, how long had that
12 A. Youknow, in drafting the report, I read 12 crack been in your windshield?
13 through my file and took out specific highlights as to 13 A. Idon'trecall.
14 some of the issues. ) didn't intend the report to be i4 Q. How long did the crack remain in your
15 all-inclusive as fo every exhibit and every document; 15 windshield after the attempted repair of it?
16 and given the fact that I've got four binders of 16 A. Well, the repaired crack remained in the
17 depositions with exhibits and another three binders of 17 windshield until I disposed of the vehicle obviously,
18 material here, that would make the report much longer 182 but I have no idea how long [ hung on to the vehicle.
19 than I think would be necessary. So I picked and chose 19 Imean this is 30 years ago. I mean where were you 30
20 the ones that could highlight some of the points 20 years ago?
21  without redundantly restating every one of them. 21 Q. Probably in a room just like this.
22 Q. Why did you list and, in fact, quote from the 22 A. Tm just telling you, you're talking about 30
23 1993 NGA. report in your opinion? 23 years ago. :
24 A. What page are you on? 24 Q. In aroom just like this.
Page 111 Page 113
i Q. Well, it will be either between 13 and 14 or 1 - Do you recall how long you had kept the
2 17 and 18, of your report, that is. 2 vehicle after that?
3 A. Okay. You're talking page 18 where I quote 3 A. 1don't even recall which vehicle it was.
4  that the subcommittee found that test data did not 4 - Q. Youdidn't replace the windshield after the
5 demonstrate that a repaired windshield would be 5 crack had been repaired? '
6 equivalent in performance to one that was undamaged? | 6 MR. HURST: Objection.
7  Is that the quote you're talking about? 7 Q. Y'm sorry. Let me restate that. You didn't
g Q. The question is, why did you choose to 8 replace the windshield after the crack had been
9 reference the NGA report in your report and, in fact, 9 repaired?
10 to selectively quote from the NGA report?. 10 MR HURST: Objection.
11 MR. HURST: Objection as to form. il A. Idon'trecall.
12 A. Well, because this particular report was a 12 Q). Page 13 of your report, you rely on the
13 report that was known to State Farm's national glass 13 Carmody and Derian opinjons that windshield repair does
14 menagér. He was aware of its content and, therefore, 14 not meet Federal Motor Vehicle Standards, don't you?
15 he would have been aware of the material in that report | 15 MR. HURST: Objection. - '
16 znd one of the salient points that the subcommittes 16 A. Carmody also concluded that the repair failed
17 found was that the test data did not demonstrate that a 17 to meet government mandated safety standards and that
18 repaired windshield would be equivalent in performance 18 senior management at State Farm knew of the problems
19 to one that was undamaged, which in my view if that's 19 with windshield repair and failed to inform their
20 true, and I presume it's true, would mean that the 20 insureds of the known hazards. Carmody referenced The
21 windshield would not be restored 1o its pre-loss 21 Report of the National Glass Association from January
22 . equivalent. 22 of 1994 and the internal Jong crack report.
23 Q. Befure I pass, you said -- there's a couple 23 Derian conciuded that a repaired windshield
24  clean-up items I'd like to address before we keep 24  does not possess the mechanical properties of a
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1 replacement windshield, and he further references 1 hand you what is marked as Exhibit 10. Have you before
2 certain Federal Motor Vehicle Standards. I'm not an 2 seen something similar to this, a letter from NHTSA to
3 expert in motor vehicle standards. To some extent, I 3 the National Glass Association?
4  would be relying upon Carmnody and Derian; but 4 MR, HURST: Mark, was this something that was
5 regardless of that, I relied more upon the problems 5 produced in discovery?
6 that did exist in windshield repair from alot of these | 6 MR. JOHNSON: No.
7 other documents that have been produced in this 7 MR. HURST: Why net?
8 litigation. : 8 MR. JOMNSON: Because I printed it off the
9 Q. My question simply was, you' re relying at 9 Internetf. '
10 least in part on Carmody and Derian opinions that 10 MR. HURST: When?
11 repair doesn't meet Federal Motor Vehicle Standards, 11 MR. JOHNSON: February 1st of 2010 is what
12 correct? 12 the footer on this document indicates.
13 MR. HURST: Objection. 13 ‘MR. HURST: Okay.
14 A. Well, I think to some degree I'm relymg upon |14 ~ MR. JOHNSON: TI've never seen this document
15 their opinions that the Cullen windshield was not 15 in State Farm records.
16 restored to its original condition; and if to some 16 A. The question was have [ ever seen this
17 degree they don't meet federal standards, that's a 17 document before or something equivalent?
18 ‘'technical issue for them to decide. 18 Q. Yes.
19 Q. But your report says that, doesn't it? 19 A.  The answer is no.
20 A. T'm telling you what they concluded, yes. 20 Q. Soyou're not aware of the NHTSA's position
21 Q. Right, yeah. You say, "He further opined 21 that Federal Motor Vehicle Standards do not apply with
22 that vehicles with repaired windshields may fail to 22 respect to windshield repairs?
23 meet the following Federal Motor Vehicle Standards,” |23 MR. HURST: Objection to form of the queston
24 correct? 24 and objection to the question. '
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|1 A. Tongue-tied. 1 A Okay. I'm not aware of their position in any
2 Q. Sormry. 2 regard. .
3 A. That's okay. 3 Q. Had you been aware of that, would it have
4 Q. Long day here. 4 impacted the opinions you've rendered in your report
5 A. But ] also say regardless of whether you 5 hers?
6 agree with each and every opinion rendered by these 6 MR. HURST: Objection.
7 experts, it's basically irrefutable that there are 7 A. Probably not.
8 problems that exist. I'm not saying that there aren't 8 Q. Would that have impacted your reference to
9 two sides to the issue, but there are definitely 9  and reliance upon Mr. Carmody and Derian's reference
10 problems that exist with windshield repair. 10 to -~ or opining that repair of windshields may fail to
11 Q. Okay. What governmental agency administers 11 meet Federal Motor Vehicle Standards?
12 and applies Federal Motor Vehicle Standards? 12 MR. HURST: Objection, including form.
13 MR. HURST: Obiection. 13 THE WITNESS: Could you please read that
14 A. The National Highway Traffic Safety whatever. | 14 back? I lost it halfway through the question.
15 Do you want to know the exact? 15 MR. JOHNSON: That was a long question.
16 Q. National Highway Traffic Safety 16 (Record read back as requested.)
17 Administration? 17 A. [ can'treally tell you yes or no, because
18 A. Yes. Excuseme. 18 I'm not familar enough with your document there and
19 Q. That's ail right. 19 their response to that document, if there would be any.
20 --- 20 So the answer is I can't answer that question.
21 LETTER FROM NHTSA TONGA, 4 PAGES |21 - _
22 WAS MARKED AS EXHIBIT 10. 22 NGA WINDSHIELD REPATR WORK GROUFP
23 — . 23 TECHNICAL SUBCOMMITTEE REPORT TO
24 Q. This may give you a bit of guidance. Letme 24 NGA WINDSHIFLD REPAIR WORK GROUP
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- recall seeing information from State Farm where they

developed information that showed that this report was
inaccurate 2s to some or all of the findings. Soto

_ answer your question, absent that information, 1 would

‘think that they would have presented 2 fair and
batanced presentation to the policyholders so they

. could exercise their choice.

Q. AndIthinkl understood your testimony that
you did no independent study or research to determine
whether or not the conclusions in this report, Exhibit
11, were accurate or had been subsequently discredited?

A. Again, I'm not an expert on glass repair or
replacement from a technical side, and I have to rely
upon the information that the experts and also that
these reports and that the industry bas produced from
both sides and many of the documents that have been
produced in this litigation to detertnine some of miy
opinicns. .

I didn't do an independent technical analysis
as 1o the accuracy of this report, no, I did not;
however, 1 did not see any information in all those -
documents produced to say that if somebody had done
something to discredit this report; and if you have

Page 124

A. Bottom of the first complete paragraph. 1
see the reference, yes. What is your question?

Q. Ihaven't got there yet. And I think you're
relying upon the NGA, page 2, the conclusion No. 2 on
page 2 which references a windshield with defects that
extend to the interlayer. That is, in fact, what
you're referencing in your report, isn't it?

MR HURST: Objection.

A. Well, I'd have to go back and read the entire
report, but that certainly would be reasconable to
assume that it could have been one of the things I
referenced in that report. I'd have to read the whole
report io tell you if that was the only source of that
comment.

Q. Well, a windshield that's been damaged to the
plastic interlayer, though, doesn't meet State Farm's
criteria for repair, does it? '

- MR. HURST: Obj ection.

A. Well, you know, if the interlayer is damaged
and the scripting does not turn up the existence of
damage to the interlayer because of the tests that were
applied by the investigation of the LYNX claims person
such that, you know, perhaps the defect that exdended
into that layer would fit underneath a dollar bill if

—
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some information in that regard that you'd like me to
Page 123

look at, I'd be happy to do that.

Q. If, in fact, this report and the study had
been determined to either be inaccurate or discredited
as unrepresentative, would that affect you or change
your conchusions with respect o the safety of
windshield repairs?

MR. HURST: Objection, including form.

A Well, you know, without knowing the specific
discrediting information, T couldn't answer that yes or
1o.

Q. Fair enough. Let's look at afew items in
here. ‘Your report at page 18 references a safety
concern if a repair to windshield damage goes to the
plastic interlayer. I think it's atpage 18 of your
report. .

A. T'mon page 18 of my report now. Where are
you?

Q. Right after the quote, the end of that
sentence ends with what the NGA subcommittee found with
respect to repair of 2 windshield defect which extends
to the interlayer. '

MR, HURST: I'm sorry, Mark. Idon't see
where you're 2t.
MR. JOHNSON: Pain 18.

—
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it were a crack or if it were a blemish that went

deeper than a normal blemish that would fit under a
quarter. You know, to answer your question, using the
criteria that LYNX was using, ['m not certain that you
would be able to necessarily in the investigation
determine that it reached the interlayer or not.

Q. LYNX doesn't look at the windshield at that
time when the policyholder cails, do they?

MR. HURST: Objection.

A. LYNX asks questions of the policyholder.
They never look af the windshield.

MR. HURST: Including to form.

Q. The first professional or the person, if you
will, aside from the agent that looks ata damaged
windshield in that process is the glass shop, correct?

MR. HURST: Obijection, including form.

A. Well, I presume the glass shop looks at it at
some point in time.

Q. And a glass shop would be able to determine
whether or not — a qualified glass shop would be able
to determine whether or not damage had penetrated to’
the plastic interlayer, couldn't they?

MR. HURST: Objection, including form.

A. Well, they may or they may not.
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1 on the loss date of March 24, 2003, taken from my fle | 1 Wouldn't State Farm's repair criteria not recommend the
2 which corresponds to your Exhibit 1, except to the 2 repair of a windshield that had been broken in two
3 extent that I may have put some markings on it. '3 separate pieces?
4 Q. Okay. Very good. And as soon as we copy 4 - MR.HURST: Objection, including form.
5 that, we'll get that back to you and remark it. 5 A. Are you talking about the repair guidelines
6 Let me return to, if we can, Exhibit 11 fora 6 inthe O&A agreement? ls that what you're talking
7 fewmore passages. My next question relates to Bates | 7 about?
8 page 1617, "I Sirength Tests - Glass." Are you 3 Q. Actually it's in the auto claims manual you
9 there? 9 referenced, Exhibit 12, in one location.
10 A. Tlam there. 10 A. Idon'trecall that. _
11 Q. Drawing your attention in particular to the 11 Q. Allright. Do you have any information other
12  second paragraph of the discussion, do you, in fact, 12 than what is listed in this document, Exhibit 11, how
i3 consider or know whether it's realistic to determine 13 the samples were created that were used in the NGA
14 the strength of repairs of windshields by literally 14 study?
15 breaking the glass in two separate pieces? i5 A. Well, again, I'm not a repair or replacement
16 'MR. HURST: Objection, including form. 16 expert glass technician type person, therefore, I
17 A. Well, you know, just like I answeted the 17 wouldn't be able to address a question like that from
18 other questions prior to this, I am not an expert in 18 that perspective.
19 glass repair and glass replacement from a technical 19 Q. Well, actually, this is pure factual
20 glass point of view; therefore, I can't answer the 20 knowledge. Do you know other than reading this
21 question one way Of another; and to the extent that 51  document how they created the samples in this NGA
72 there's a decision — or discussion in here relating to 22 study?
23 that, I would have to rely upon the conclusions and 23 A. Idon't recall reading that. I1did, it
24 this and other documents of the people who drafted 24  would have been a long time ago.
Page 139 Page 141
1 them. I Q. Okay. Are you aware that these samples that
2 Q. During your time as a claims professional, 2 the NGA used for the purposes of this study were
3 had you ever seen or heard of a windshield repaired 3 created by glueing two pieces of glass to the plastic
4 that had been broken in two separate pieces? 4 interlayer after it had been submerged in water for 48
5 MR. HURST: Objection. 5 hours?
6 A. Tdon'trecall. 6 MR. HURST: Objection, including form.
7 Q. Would you -- 7 A. Again, I don't know any of the technical
8 A. Are you talking about testing? 8 testing issues relating to these tests.’ AllTknow is
9 Q. T'mtalking about for any purpose; in 9 that the conclusions were rendered by people who
10 particular, for claims handling purposes and — 10 drafted this report. :
it MR. HURST: Objection. 11 Q. Well, my question really wasn't necessarily
12 Q. - resolution of a policy of first clatm? 12 related 1o the technical conclusions. It was how the
13 MR. HURST: Objection. ‘ 13 samples were created, Were you aware samples were
14 A. Treally don't recall. 14 created by submerging the plastic interlayer for 40
15 Q. If your windshield was broken in two separate | 15 hoursin water? _
16 picces, would you repair it or replace 7 16 MR. HURST: Objection, including form.
17 MR. HURST: Objection, including form. 17 A. Again, that would be something to do with the
i8 A. Well, to tell you the truth, when It comes 10 18 testing. It wouldn't be something that I would recall
19 windshields, I'd probably replace the windshield across ] 19 atail. _
20 the board. So under any of those scenarios, I'd 20 Q. You don't know?
21 replaceit. ) 21 A. I don't know that at all, no, I don't.
22 Q. Do youknow whether or not State Farm's 22 Q. Okay. If you were, in fact, advised by
23 repair criteria — strike that. 23 somebody with credible evidence, irrefutable evidence
24 Let me find a better way to say this. 24 that, in fact, those samples were created by submerging
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Pages 198 Page 200
1 A. Well, I guess if there's no way for me to 1 companies.
2 ¥mow what they said, I wasn't listening to their 2 Q. What does that mean, a mutual company?
3 conversations, I could not tell you what they 3 A, A mutual company? Well, you know; mutual
4 spec1ﬁcally said, no, I couldn't, 4 companies are purportedly owned by their policyholders.
5 Q. . Conversations that Sta}:e Farm agents had with 5 Structurally that's the way it's set up, but I don't '
6 pohcyholders weren't scripted, were they? : 6 know how many millions of policyholders State Farm has;
17 MR. HURST: Objection. 7 but even though it's 2 mutual company, it basically
8 7 A Well the agent for Mr. Cullen said he was 8 operates in such the same regulations as stock
9 unaware of any scripting in his deposition. 9 companies when it comes to claim handling practices and
.| 10 Q. So the answer to my question — - 10 procedures,
11 A. Let me finish my answer, please. [dida't . i1 Q. It has no shareholders, does it?
'12  even geta chance to breathe, and you interrupted me, 12 A. State Ferm Mutual doesn't, no. It has
13 okay? Ifyou want this to get over with more quickly, 13 members, as [ recall. Isn't it members? I believe.
14 T will tell you that there was some sort of agency 14 Milwaukee Mutual was a company that I worked for, so we
15 scripf that existed out there for agents. It's been 15 were in the same situation,
16 produced in discovery. 16 Q. You were familiar with the operation of a
17 Q. Are you done, sir? 17 rmtual company?
18 A. Yes. 18 A. Yes.
19 Q. Let's take that between two different time 19 Q. Neither Milwaukee Mutual nor State Farm had
20 periods. Before 1997, before the LYNX program andthe |20 profits to distribute to the shareholders, did they?
21 O&A program began, were you aware whether or not State § 21 MR. HURST: Ohjection.
22 Farm agents when speaking with policyholders used a 22 A. Well, you know, there are a Jot of corporate
23 script? ' 23 ways to distribute money. If you don't have
24 MR. HURST: Objection. 24 shareholders, you're not going to see that particular
Page 199 Page 201
1 THE WITNESS: Could you read the question 1 company distributing dividends to those sharehelders,
2 back, please? 2 butit is possible that they could distribute it
3 A. Okay. From the materials that I've reviewed, 3 equivalent of a dividend to a member in addition to all
4 the testimony of the agent in this particular case was 4  the executive bonses that they dole out and things
5 that he was unaware of any scripts; however, in one of 5 like that.
6 State Farm's employee's depositions, Mr. Burk, there 6 Q. There's no line 1tem in State Farm's
.7 was an agent service text-auto document produced which | 7 financials for State Farm Mutual for profit, is there?
8 - outlined basically what the agent was supposed to say. 8 MR. HURST: Objection; lack of foundation,
9 Now, whether you consider that an outline or 9 form. . ]
10 a seript to the same detail of what LYNX was using, 10 A. Ihaven't seen State Farm's financials
11 they are a little different, but I think it serves a 11 produced in this case, at least to me; and for that
12 purpose of telling the agent these are the questions 12 . matter, I'm not an expert in analysis of accounting
13 youneed to do and this is the procedure that's going 13 documents and filings in regard to things like that
14 tobe followed. 14 ‘relative to profit and loss. So the answer to your
15 Q). What an agent says to a policyholder, though, 15 question is T don't know.
16 may change and vary, can't it? 16 Q. As amutual company, doesn't State Farm have
17 MR. HURST: Objection. 17 aresponsibility to all of its policyholders to manage
18 . A. Whatanagentsaystoa pohcyhoider may 18 costs? '
19 change and vary? Well, [ don't know what State Farm 19 " MR. HURST: Objection.
20 agents said to the policyholder, so I can't really 20 A. State Farm has a responsibility to ail of its
21 answer that. 21  insureds that have a loss to pay them the benefits that
2 Q. You understand State Farm is a mutual 72 they're entitled to under the policy. They may have a
23 company? 23  responsibility to all members, but they also havea
24 A. Yes, itis. It also owns some stock 24 responsibility to those people who have submitted those
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Page 202 Page 204
1 claims to sce that they treat them fairly and provide 1 question.
2 them with a full explanation of their benefits, and 2 Q. Most current policyholders will be future
3 it's not to their detriment that State Farm saves money 3 policyholders of State Farm, won't they?
4 for all their members. ‘ 4 A. T'msorry?
5 MR. JOHNSON: Can you repeat my question, 5 Q. Most current policyholders of State Farm will
6 please 6 be future policyholders, won't they?
7 (Record read back as requested.) 7 MR. HURST:' Objection; lack of foundation,
8 MR. HURST: Repeat objection, including form. { 8 form.
9 Q. Could you answer the question, please. 9 A. Well, I guess assuming they renew more than
10 MR, HURST: Asked and answered. 10 50 percent of their policies, that's 4 possibility, but
Il A. lalready answered it, but the answer is that 11 1have po fact basis to say yes or no, butit's a
12 you don't save your costs for all your members by not - 112 p0551b111ty
13 providing the benefits to the members with the claims. | 13 Q. You don't know what State Farm's auto
14 Q. Irealize that you wish to confinue and add 14 retention rate is?
15 onto your answer, sir. Yesorno? State Farm has a i5 A. No.
16 responsibility as a mutual company to manage costs and § 16 Q. The evidence shows that it is at or above
17 that responsibility extends to all policyholders, yes 17 90 percent. That would reflect far more policyholders
18 orno? _ 18 who are current policyholders will be future
19 MR. HURST: Objection, including form and 19 policyholders, doesn't it?
20 lack of foundation. 20 MR. HURST: Objection; lack of foundation,
21 A, Same answer. 21- form.
22 MR, JOHNSON: Instruct the witness to answer | 22 A. Well, if I can believe what you're saying,
23 the question, please. 23 then 90 percent of the present policybolders will
24 THE NOTARY: You are so instructed. 24 remain policyholders, and T don't think that they're
Page 203 , Page 205
1 A. Same answer. 1 necessarily future policyholders, they're continuously
2 Q. Areyoun refusing to answer the question? 2 policyholders, but you can phrase it any way you want
3 A. No. Ialready answered the question. T'l 3 it. They renew more than 50 percent of their policies,
4 repeat the same answer [ had before. ‘ 4 fine. ‘ .
5 (). Why won't you answer yes or 1o, sir? 5 Q. And as members of a mutual company, they may
6 MR, HURST: He did answer the question. 6 stand to benefit from prudent cost management in the
7  You're asking and answering the same question over and| 7 future, wouldn't they, through lower premiums or
R over again. He answered. 8 potentially dividends, correct?
9 Q. You gave a speech about your position, sir, 9 MR HURST: Objection; lack of foundation,
10 but you didn’t answer the question. 16 form.
11 MR. HURST: He did. I disagree. 11 A. That's speculative on my part. 1couldn't
12 Object to the badgering of the witness. 12  angwer that question. '
13 A. Tve answered your question. 13 Q. When you were in claims management at Great
i4 Q. You won't answer yes or no? 14 American, did you participate in any decision to use
15 A. No. I've already answered your question. 15 Colossus to estimate BI claims?
16 Q. You won't answer yes or no? 16 MR, HURST: Objection.
17 MR. HURST: Repeat the question. Let's 17 Go ahead and angwer.
18 repeat the question. ‘ 18 A. No.
19 A. Youknow, it's not a yes or no answer. It's 19 Q. Areyou familiar w1th the implementation of
20  ananswer that I gave. That's my answer. 20 Colossus to estimate BI claims at Great American?
21 Q. It's not yes or no as to whether or not State 21 MR. HURST: Objection.
22 Farm has that responsibility to all policyholders? You |22 A. T don'trecall that they implemented Colossus
93 can't answer yes or no to that question? ' 23  when I was there. They may have. It wasn'ta decision
24 A. No, Ican't. Ialready answered your 24 of mine.
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Page 208

Q. Isee. At American Safety, what claims were
outsourced to a third-party administrator during your
tennre? '

A. We had a variety of program business,
including some Texas Auto MGAs, four of them. We had
programs in a variety of different businesses, whether
they were commercial, auto, taxicabs, personal auto.

We had one homeowner's program. We had real estate E&O
programs, lawyers professional programs. Wehad a

variety of program business that was all handied by

MGAs and TPAs. Of course, that was over a seven-year
period of time. :

Q. When you say program business, are you
talking about ali claims that would derive or come out
of a line of business? I'm trying to understand.

A Well, if you're familiar with managing
general agencies, managing general agencies generally
come to you with a progfam that they specialize in,
whether if's a personal auto program, a noa-standard
auto program, a homeowner's program or & wide variety
of some of the commercial programs I just listed, and
they will say, We have this business. We'd like to
write it on your paper. We would bethe MGA, We'll
execute zn agreement with you, ‘We'll hire a TPA 1o
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of the claims, too. So it was some combination between

Page 208

Q. Could you turn to page 27 of your report.
have d question about just that estimate that you made.

A. Yes.

(). And, in fact, you mentioned as you just
testified $30 million in savings. That's not based on
Ohio windshield repair claims, s it?

MR, HURST: Objection. _

A. 1don't believe I said it was based on Ohio,
no. - .
Q. Okay. Didn't say you did, sir. I just
wanted to make sure that --

A. No. Ithink if you reference the documents
going back to page 14, I assume those are nationwide
figures. '

Q. Okay. Before State Farm implemented the O&A
program in 1997, what was your understanding of how
glass only claims were handled?

MR. HURST: Objection.

A. To the best of my recollection, State Farm
had what T would call small claim units - [ don't
remember exactly what they would call them -- separated
out around the country that handled small ¢laims,
including glass claims, a likewise agency handled some
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Page 207

_handle the claims. And then either you agree or

disagree, and you move forward in handling that
business, and my role as claims VP would have been to
manage the claims side of that particular operation.

Q. Didyou find that it saved money to outsource

' to TPAs in that manner?

MR. HURST: Objection; form. '

A. Idon't believe that we made calculations as
to whether the TPA cost us more than whether we did it
internally. So I couldn't answer that we saved money
or didn't save money. I can't say one way or another
whether it saved money. It handled the claims, which
was the goal.

Q. To be clear, sir, you have not done a damages
analysis for the alleged class in this case, have you?

A. Ihaven't done a formal damages analysis as
to the damages in this case, no. I did review some of -
the documents which reflected some of the average paid
numbers as between repair and replace on some of the
documents that were produced to just give some sample
indications of savings that State Farm was happy to |
pocket as a result of this, but I have not done 2
formal damage analysis, and 1 haven't been asked to do
that.
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Page 209

that. I don't believe the testimony is real clear on
that.

I do know that they were able to —- [ believe
the number was 250 employees or something or more like
that that were doing -- that no longer had to do it
once they contracted with LYNX. It was a large number.
Dot hold me to the 250. So those employses that
previously were doing thet apparently were either
reassigned or doing something else or left.

Q. JustsoIunderstand and we don't repeat this
and go through this process again, before the O&A
program began, agents didn't have a script to speak
with policyholders? Is that your understanding from
M. Karol's deposition?

MR. HURST: Are we talking about Ohio, Mark?
MR. JOHNSON: Yes, just Ohio.

A. Tdon'know the answer to that question one
way ot another. AN I know is that Mr. Karol did not
have a script that he was aware of. Idon't believe
there were any other agents' depositions that I read or
a.tiybody who addressed that issue in their depositions.

Q. Was it Mr. Karol's reference to no script
during or with respect to the O&A. period as opposed to
prior to the O&A period?
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1 you read that sentence for the court as well? 1 getting a brand new windshield that's not going to cost
2 A, "The policyholder will make the final choice 2 you anything, commonsense would say that's a no brainer
3 torepair or replace the windshield.” ‘ 3 1o get it replaced, but there's no explanatios on here
4 Q. Did you consider those statements in the LYNX 4 tothe policyholders that, hey, look, you can get this
5 training geide as past of the opinions that you 5 replaced for nothing. In fact, I think there's ’
6 reached? ) 6 something in the training that says don't make comments
7 A. Well, absolutely, because they fall within 7 like that. They don't want to influence the
8 the context of what State Farm is trying to do as 8 policyholder to repiace it even when they have a zero
‘9 represented in the Participant Guide to sell, sell, 9 deductible. .
10 sell. They specifically, you know, say, okay, sell the 10 Tn that last document you showed me, it
11 repair but let the policyholder make the choice; but in 11 references, you know, reminders if the policyholder has
12 essence, they don't explain the information necessary 12 a zero deductible for replacement, do not push the
13 to make a meaningfil and intelligent choice. So, yes, 13 replacement.
14 I did consider them. 14 Q. Sir, you referred - you call it a
15 Q. Letme hand you Exhibit 21. 15 policyholder's decision of whether to have a windshield
16 A. Are we done with this one? 16 repaired a no brainer. Is that the testimoiy you want
17 Q. Yes. Let's put it aside for the time being. 17 to stick with? '
18 This is-a script. You make a few references in your 18 A. I'm saying it's 2 no brainer if it's not
19 report about the LYNX Training Guide, the statement 19 going to cost you anything to replace and get a new
20 concerning zero deductible policyholders. Canyoushow |20 windshield versus having a repaired windshield with
21 where in this script the LYNX operator -- the 21 defects in it that you can see the blemishes, 1 think
22 questions -~ : 22 taking a new windshield is a no brainer.
23 A. Ican'tread alot of your document here. 23 Q. And youre testifying on behalf of
24 Ii's black. ' 24 policyholders irrespective of other non-economic
Page 267 Page 269
1 Q. Well, let me finish my question. 1 considerations a policyholder may have in that choice? '
2 A. Tmjust telling you that you're asking me to 2 MR. HURST: Objecticn; misstates his
3 look at a docurnent [ can't even parts of it. 3 testimony.
4 Q. H's the best we've got, sir. Can you show 4 A. 1 don't understand your question.”
5 me anywhere on that document whers the question thata | 5 Q. Well, you ignored policyholder convenience
6 LYNX operator asks a policyholder varies dependingon | 6 when you said it's a no brainer, didn't you?
7 whether ornot a policyholder has a zero deductible? 7 MR. HURST: Objection; form, misstatement,
8 MR. HURST: Objection. Once again, objection | 8 mischaracterization. '
9 tothe use of this document in asking questions. It's 9 A. Oh, you think it's more convenient and that's
10 incomplete. You cannot read it. It's iflegible. 10 arationale not to take a new windshield worth $350 or
11 Object to the form of the question also. 11 more as opposed to getting it repaired for $507 1
12 A. Well, it appears they mention under coverage 12 think with a full explanation, that the policyholder is
13  confirmation that they've confirmed that your coverage | 13 going to take his new windshield if he's aware of it.
14 on the 1989 Ford Taurus four-door sedan with a 14 Q. Mr. Hildebrand, much of your report is based
15 deductible of zero. So they confirmed that there's no 15 on policyholder communications with LYNX operators, but
16 deductible. ' 16 st it true that Mr. Cullen had no recollection of
17 Q. The question is whether or not - how the 17 ever speaking with LYNX?
18 operator's questions are influenced by whether ornota {18 A. Tdhave to go back and look at his
19 policyholder has a deductible or mot. 19 festimony. If youte répresenting that as {rue, it's
20 MR. HURST: Objection, including form. 20 possible. ' '
21 Continuing objection as to the use of the document. 21 Q. He was given the choice of windshield repair
22 A, Well, the document goes on to say that, you 22 versus replacement, wasn't he?
23  know, "Has a windshield repair been ruled out?” Imean |23 MR. HURST: Objection.
24 if you have a choice between repairing a windshield and | 24 A. 1believe his testimorny was that he wasn't
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"IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
_ ATLANTA DIVISION

STATE NATIONAL INSURANCE
COMPANY and SWISS
REINSURANCE AMERICA
CORPORATION,
Plaintiffs, _
v. CIVIL CASE NO.
' 1:04-CV-2594-JTC

ACCESS GENERAL AGENCY,
INC., ACCESS CLAIMS
ADMINISTRATOR, INC. and
MICHAEL MCMENAMIN,

| Defendants.

ORD E.'R
Pending before the Court is Plaintiffs’ motion to exclude expert
testimony [#116]. Defendants offer the testimony and reports of two experts,
Pete:_r Jerome Hildebrand and Tim Qody Ryles. Plaintiffs argue that the |
expert testimony is unreliable and will not be helpful to thé trier of fact.
I | Expert Testimony
The admission of éxpert evidence is governed by Federal Rule of

Evidehce 702, as explained by Daubert v. Merrell Dow Pharms.. Inc., 509 U.S.

579, 118 S. Ct. 2786 (1993}, and its progeny. Under Rule 702 and Daubert,
district courts must act as f‘gatekée;pers” which admit expert testimony ohly if

_ it 1s both reliable and relevant. ﬁé_e Daubert, 509 U.S. at 589, 113 S..Ct. at



2795. Rule 702 p'rovides;
. If scientific, technical, or other Speciaiizéd knowledge will assist the
trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, skill,

experience, training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testimony is based upon

sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.
District courts must ehgage 1in a rigorous inqtﬁry to determine whether: “(1)
the expeft is qualified to testify competently regarding the matters he intends
to address; (2) the methodology by which the expert reaches his conclusions is
sufficiently reliable as determined by the sort of inquiry mandated in
Daubert: and (3) the testimony assists the trier of fabt, through the

application of scientific, technical, or specialized expertise, to understand the

evidence or to determine a fact in issue.” City of Tuscaloosa v. Harcros

Chems.. Inc., 158 F.3d 548, 562 (11th Cir. 1998) (footnote omitted). “The
burden of laying the proper foundation for the admission of the expert

testimony is on the party offering the expert, and admissibility must be

shown by a preponderance of the evidence.” Allison v. McGhan Med. Corp.,
184 F.3d 1300, 1306 (Lith Cir. 1999).
As to assisting the frier of fact, “expert testimony is admissible if it

concerns matters that are beyond the understanding of the average lay



person. Proffered expert testlmony generally will not help the trler of fact
when 11: offers nothing more than What lawyers for the partles can argue in

* closing argurnents Umted States V. Framer 387 F. 3d 1244, 1262- 63 (1 1th

Cir. 2004) (en banc) (citation om1tted), see also id. at 1266 (observmg that an
expert’s “1mprec31se opinion easﬂy could serve to confuse the jury, and might
well have misled it”).

Tim Ryles

The Cou'rtr finds that Ryles’s testimony and report would no:t be helpful
to thé jury. Ryles’s aﬁalysis consists of a review of time periods in Georgia
s£atutes related to insurance, none of which are applicable to this case. From
those statutes, Ryles extracts by implication a ten-day ° ‘window of
opportunity” for evaluation of and response to demand letters Allowmg
Ryles to testify concerning time periods set out in statutes unrelated to this
-~ case “could easily serve to confuse” or mislead the jury regafding-the
éxistence of a statutory time frame. Ffazier, 387 F.3d at 1266. To the
" contrary, there is no bright-line time frame for demand letters and responses;
reasonableness is the only standard. Therefore, the Court GRANTS
Plaintiffs’ motion as to Ryles’s testimony and.report.n

Peter Hildebrand

The Court finds that some of Hildebrand’s testimony may assist the
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"Jury Hildebrand’s most helpful and relevant testlmony concerns hlS '

experlence wrth the processmg of 1 1nsurance claims and procedures for
responding to demand letters. The issues to be tried in thls case ooncern

when Defendants received the dernand letter, how long they had to respond to

" it, and whether they acted reasonably In not responding to the letter within

the time linlits imposed on its face. While these are not necessarily
complicated or complex matters beyond the understanding of the average
juror, Hildebrand’s testimony will assist the jury in understanding such
matters as what documents an Insurance adjustor rnight need to adjust a
claim and how long an adjustor might take to assess and respond to a claim
or demand for payment. To the extent Hildebrand will testify concerning

those matters, his testimony is admissible, and Plaintiffs will have the

'opportunity to cross-examine him.

However, Hildebrand’s testlmony is not admissible as to the other
matters discussed in his report. Hildebrand may not opine as to the number
of days with which Defendants had to respond to the demand letter or

whether Defendants’ actions in this case were reasonable. Those matters are

for the jury to decide, and conclusions as to the ultimate 1ssues are better

reserved for closing arguments. See Frazier, 387 F.3d at 1262-63.

' Hildebrand may also not testify as to his opinion regarding Plaintiffs’

4
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- m1t1gat10n of damages, Spe01f1<:a]ly, their decision regarding certier'eri' from
: the Georgla Supreme Court Testlmony on that issue is better provided by
'1nd1v1duals with personal knowledge of the reasons for that decision, Wh1ch

Awill allow the jury to assess 1ts reaeonableness Therefore the Court

GRANTS in part and DENIES in part Plaintiffs’ motion as to Hildebrand’s

testimony and report.

II. Trial Date

On August 7, 2007, the Court conducted a pretrial conference in this
case at which one of Plaintiffs’ counsels, Stephen Schatz requested a
continuance of the trial date due to a conflicting request for a leave of

absence. Trial shall commence as originally scheduled on Monday,

September 10, 2007. The Court acknowledges Mr. Schatz’s conflict with that

trial date and regrets it cannot accommodate him. However, the Court’s
calendar is such that an alternate trial date is not feasible. The Court notes
that the tr‘ial calehdar was issued on June 18, 2007 , and the docket does. hot :
reflect any notice of leave of absence filed by Mr. Schatz. The Court also

notes that Plaintiffs are represented by two other able counsels from Mr.

- Schatz’s firm.

I1I. Conclusion

For the reasons above, the Court DENIES in part and GRAN TS in



i

-

: part Plamtlffs motzon to exclude [#1 16] The Court DENIES the motlon as

to Peter Hlldebrand’s testlmony regardmg matters reIated to the: ad]ustmg
and processmg of insurance clalms and demand letters The Court GRAN TS
he motion as to the testlmony and report of Tlm Ryles and the testlrnony and

report of Peter Hlldebrand to the extent it exceeds the hmlts described above.

SO ORDERED, this 22nd day of August, 2007 _

JACIﬁr CAMP v
UNITED STATES DISTRICT JUDGE
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1 youread that sentence for the court as well? 1 geiting a brand new windshield that's not going to cost
2 A. "The policyholder will make the final choice 2 you anything, commonsense would say that's a no brainer
3 torepair or replace the windshield." o 3 to get it replaced, but there's no explanation on here
4 Q. 'Did_you consider those statements inthe LYNX | 4 o the policyholders that, hey, look, you can get this
5 iraining guide as part of the opinions that you 5 replaced for nothing. In fact, I think there's i
6 reached? ‘ 6 something in the training that says don't make comments
7 A. Well, absolutely, because they fall within 7  like that. They don't want to influence the
8 the context of what State Farm is trying to do as 8 policyholder to replace it even when they have a zero
9 represented in the Participant Guide to sell, sell, 9 deductible. )
10 sell. They specifically, you know, say, okay, sell the 10 In that last document you showed me, it
11 repair but let the policyholder make the choice; but in 11 references, you know, reminders if the policyholder has
12 essence, they don't explain the information necessary 12  a zero deductible for replacement, do not push the
13 to make a meaningful and intelligent cheice. So, yes, 13 replacement.
14 I did consider them. 14 Q. Sir, you referred -- you call ita
15 Q. Let me hand you Exhibit 21. 15 policyholder's decision of whether to have a windshield
16 A. Are we done with this one? 16 repaired a no brainer. Is that the testimony you want
17 Q. Yes. Let's put it aside for the time being. 17 to stick with? '
18 This is a script. You make a few references in yotr_ 18 A. I'm saying it's a no brainer if it's not
19 report about the LYNX Training Guide, the staternent 19 going to cost you anything to replace and get 2 new '
20 concerning zero deductible policyholders. Can you show |20 windshield versus having a repaired windshield with
21 where in this script the LYNX operator -- the 21 defects in it that you can see the blemishes. I think’
22 questions-- . 22 taking a new windshield is a no brainer.
23 A. Ican'tread alot of your document here. 23 Q. And you're testifying on behalf of
|24 It's black. ‘ 24  policyholders irrespective of other non-economic
Page 267 Page 269
1 Q. Well, let me finish my question. 1 considerations a policyholder may have in that choice?
2 A. T just telling you that you're asking me to 2 MR. HURST: Objection; misstates his
3 look at a document I can't even parts of it. 3 testimony.
4 Q. It's the best we've got, sir. Can you show 4 A. 1 don't understand your question.
5 me anywhere on that document where the question thata| 3 Q. Well, you ignored policyholder convenience
6 LYNX operator asks a policyholder varies depending on 6 when you said it's a no brainer, didn't you?
7 whether ornota polidyholder has a zero deductible? 7 MR.HURST: Objection; form, misstatemennt,
8 MR, HURST: Objection. Once again, objection 8 mischaracterjzation. '
9. to the use of this document in asking questions. If's 9 A. Oh, you think it's more convenient and thaf's
10 incomplete. You cannot read it. It's illegible. 10 arationale not to take a new windshield worth $350 or
11 Object to the form of the question also. '11 more as opposed to getting it repaired for $507 1
12 A, ‘Well, it appears they mention under coverage 12 think with a full explanation, that the policyholder is
13 confirmation that they've confirmed that your coverage 13 going to take his new windshield if he's aware of i,
14 onthe 1989 Ford Taurus four-door sedan with a 14 Q. M. Hildebrand, much of your report is based
15 deductible of zero. So they confirmed that there’s no 15  on policyholder communications with LYNX operators, but
16 deductible. ' 16 ~ isn't it true that Mr. Cullen had no recollection of
17 Q. The question is whether or not -- how the 17 ever speaking with LYNX?
18 operator's questions are influenced by whether or not a 18 A. T'd have to go back and lock at his
19  policyholder has a deductible cr not. 19 testimony. Ifyoure répresenting that as irue, it's
20 MR. HURST: Objection, including form. 20 possible. : :
21 Continuing objection as to the use of the document. 21 Q. He was given the choice of windshield repair
22 A. Well, the document goes on to say that, you 22  versus replacement, wasn't he?
23 - know, "Has a windshield repair been ruled out?" I'mean {23 MR. HURST: Objection.
24 if you have a choice between repairing 2 windshield and- § 24 A. Thbelieve his testimony was that he wasn't
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"IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
- ATLANTA DIVISION

STATE NATIONAL INSURANCE
COMPANY and SWISS
REINSURANCE AMERICA

- CORPORATION,

- Plaintiffs, _
v. , CIVIL CASE NO.
'  1:04-CV-2594-JTC

ACCESS GENERAL AGENCY,
INC., ACCESS CLAIMS
ADMINISTRATOR, INC. and
MICHAEL MCMENAMIN,

Defendants.

ORDER
Pending before the Court is Plaintiffs’ motion to exclude expert
testimony [#116]. Defendants offer the testimony and reports of two experts,
Peter Jerome Hildebrand and Tim Cody Ryles. Plaintiffs argue that the |
expert testimony is unreliable and will not be helpful to thé trier of fact.
L. Expert Testimony

The admission of expert evidence is governed by Federal Rule of

Evidence 702, as explained by Daubert v. Merrell Dow Pharms.. Inc., 509 U.S.
579, 113 8. Ct. 2786 (1993), and its progeny. Under Rule 702 and Daubert,

district courts must act as ‘,‘gatekeej)ers” which admit expert testimony orﬂy if

it 1s both reliable and relevant. See Daubert, 509 U.S. at 589, 113 S..Ct. at



2795 Rule 702 prowdes

. If scientific, techmcal or other spec1allzed knowledge will assist the
trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, sklll
experlence training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testimony 1s based upon
sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the
principles and methods rehably to the facts of the case.

District courts must engage in a rigorous 1nqu1ry to determme Whether “(1)

the eXpert is qualified to‘testify competently regarding the matters he intends

to address; (2) the methodology by which the‘expert reaches his conclusions is

sufficiently reliable as determined by the sort of inquiry mandated in
Daubert; and (3) the testimony assists the trier of fact, through the
application of scientific, technical, or specialized expertise, to understand the

evidence or to determine a fact in issue.” City of Tuscaloosa v. Harcros

Chems.. Inc., 158 F.3d 548, 562 (11th Cir. 1998) (footnote omitted). “The

burden of laying the proper foundation for the admission of the expert

~ testimony is on the party offering the expert, and admissibility must be

shown by a preponderance of the evidence.” Allison v. McGhan Med. Corp.,

184 F.3d 1300, 1306 (11th Cir. 1999).
As to assisting the frier of fact, “expert testimony is admissible if it

concerns matters that are beyond the understanding of the average lay



. person. Proffered expert testimony generally will not help the trier of fact
when it offers nothing more than What lawyers for the partles can argue in

‘ closing arguments 7 Umted States v. Frazier, 387 F. 3d 1244, 1262- 68 (llth

Cir. 2004) (en banc) (citation 0m1tted) see also also id. at 1266 (observmg that an
expert’s “1mprec:1se opinion eas11y could serve to confuse the jury, and might
well have misled it”).

Tim Rvles

- The Court- finds that Ryles’s testimony and report would net be helpful
to the jury. Ryles’s ana1y31s consists of a review of time periods in Georgia
statutes related to insurance, none of which are apphcable to thls case. From
those statutes, Ryles extracts by impli_cation a ten-day “window of
opportunity” for evaluation of and response to demand letters. Allowing
Ryles to testify concerning time periods set out n stat_utes unrelated to this

case “could easily serve to confuse” or mislead the jury regarding the

existence of a statutory time frame. Frazier, 387 F.3d at 1266. To the
contrary, there is no bright-line time frame for demand letters and responses;
reasonableness is the only standard. Therefere, the Court GRAN TS
Plaintiffs’ motion as to Ryles’s testimony and.report._

Peter Hildebrand

The Court finds that some of Hildebrand’s testimony may assist the



I
wied

‘ Jury I—Iﬂdebrand’s most helpful and relevant testlmony concerns hls |

expemence Wlth the processmg of i 1nsurance claims and procedures for
responding to demand letters. The issues to be tried in this case concern

when Deféndants recéived the denland letter, how long they had to nespond to

" it, and whether they acted reasonably in not responding to the letter within

the time linlits imposed on i’ps face. While these are not necessarily
complicated or complex matters beyond the understanding of the average
juror, Hildebrand’s testimony will assist the jury n understanding such
matters as what documents an insurance adjustor rnight need to adjust a
claim and how long an adjustor might take to assess and respond tQ a claim
or demand for payment. To the extent I—Iildebrand will téstify concerning

those matters, his testimony is admissible, and Plaintiffs will have the

'opportunity to cross-examine him.

However, Hildebrand’s téstnnony is not admissible as to the other
matters discussed in his report. Hildebrand may not onine as to the number
of days with which Defendants had to respond to the demand letter or
whether Defendants’ actions in this case were reasonable. Those matters are
for the jury fo decide, and conclusions as to the ultimate issues are better

reserved for closing arguments. See Frazier, 387 F.3d at 1262-63.

'Hildebrand may also not testify as to his opinion regarding Plaintiffs’



md

: mltlgatlon of damages spec1f1ca11y, thelr deczsmn regardmg cert1orar1 from
: the Georgla Supreme Court Testlmony on that issue is better prov1ded by
'1nd1v1duals with personal knowledge of the reasons for that decision, Whlch

_W111 allow the jury to assess its reasonableness Therefore the Court

GRANTS in part and DENIES in part Plaintiffs’ motion as to Hildebrand’s
testimony and report.

II. Trial Date

On August 7, 2007, the Courf, conducted a pretrial conference in this

cas'e, at which one of Plaintiffs’ counsels, Stephen Schatz, requested a

~ continuance of the trial date due to a conflicting request for a leave of

absence. Trial shall commence as originally scheduled on Monday,

September 10, 2007. The Court acknowledges Mr. Schatz’s conflict with that

trial date and regrets it cannot accommodate him. However, the Court’s
calendar is snch. that an alternate trial date is not feasible. The Court notes
that the trial calendar was issued on June 18, 2007, and the docket does not .
reflect any notice of leave of absence filed by Mr. Schatz. The Court also

notes that Plaintiffs are represented by two other able counsels from Mr.

- Schatz’s firm.

III. Conclusion

For the reasons above, the Court DENIES in part and GRANTS in



Lotbo

Ukl

. part Plamtrffs motion to exclude [#1 16] The Court DENIES the motlon as

to Peter Hlldebrand’s testlmony regardmg matters related to the: adjustmg
and processmg of insurance cla1ms and demand letters The Court GRANTS
the motion as to the testlmony and report of Tlm Ryles and the testlmony and

report of Peter Hildebrand to the extent it exceeds the hmlts described above.

SO ORDERED, this 22nd day of August, 2007. . __

JAC 7 .
UNITED STATES DISTRICT JUDGE



GERALD E. FUERST

CLERK OF THE COURT OF COMMON PLEAS
COURT OF APPEALS
COUNTY OF CUYAHOGA
1200 ONTARIO STREET
CLEVELAND, OHIO 44113-1664

KEITH M. HURLEY
CHIEF DEPUTY

JUNE 28th, 2012

STEVE RAHLER, RECORDS SPECIALIST

RE: MICHAEL CULLEN -vs-STATE FARM MUTUAL INS CO.

STEVE,
1 AM WRITING TO LET YOU KNOW THAT T WAS UNABLE TO LOCATE 4 DOCUMENTS
THAT ARE MISSING FROM THE COMMON PLEAS COURT FILE. THEY ARE # 15, 122,123, AND
135, IF I AM ABLE TO LOCATE THEM OR HAVE THE ATTORNEY SEND ME COPIES, I WILL
FORWARD THEM TO YOU ASAP!!

THANK YOU,

SHELLEY

AUTO TITLE OFFICES
1281 SUPERIOR AVENUE 21100 SCUTHGATE PARK BLVD,, STE, 101 5069 THE ARCADE 12100 SNOW ROAD, SUITE 15
CLEVELAND, OHIC 44114 MAPLE HTS., OHIO 44137 N, OLMSTED, OHIO 44070 PARMA, OHIO 44130
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