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I EXPLANATION OF WHY THIS CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITIONAL QUESTION.

This case presents many issues of public or Great interest and involves a Substantial
Constitutional Questions. There are many incarcerated inmates in the Ohio penal systems today, and
this has caused a great cost to the Public and the STATE OF OHIO . The STATE OF OHIO is hurting
financially because of the high cost of keeping incarcerated inmates. This Petitioner turned down a one
(1) year plea agreement with the STATE OF OHIOQ, because he was not guilty of this crime.

The decision of the Third District Court of Appeals, was not a fair judgment, all of those who
testified against the Petitioner had full immﬁnity of being prosecution against the Petitioner. All of
those who testified should have had criminal charges placed against them by the Petitioner and even
David and Dennis Barth had new felony charges which was committed and either got less time of no
time at all for the testimony against the Petitioner.

Dave, Dennis and Sonia Barth were caught in lies and Dave Barth even lied to the Grand Jury
and the Prosecuting Attorney should have dismissed this case and or the Trial Counsel of the Petitioner
should have filed a Motion based upon the allegation that jurors were sleeping, the jurors could not
hear the Petitioners Counsel, even one jurors' family who the defendant cleaned there carpet said that
the Petitioner was an * idiot”in the way he ran his business called Carpet-N-More. Thus deprived the
Petitioner of a fair trial under the 6" and 14 Amendment to the U.S. Constitution and Article 1, Section
10, and 16 of the Ohio Constitution. Other act evidence shouﬂd not have been allowed , which violated
this Petitioners Constitutional Rights.

The Court erred by not Changing the Venue or Grant Mistrial due to jury taint and jury
misconduct which violated the 6™ and 14® Amend_ment to the U.S. Constitution, and Article 1, section
10 and 16 of the Ohio Constitution.

There are many Constitutional Violations in this case, ineffective Assistance of Counsel and the
Defendant was over sentenced, where the Court of Appeals ruled unfair in convicting and sentencing
the Petitioner on Aggravated Arson and Arson counts 1r vielation of the Double Jeopardy clause of the
51 Amendment of the U.S. Constitution, Article 1, Section 10 of the Ohio Constitution and Ohio's
Multiple -Count statute, because the Fireman Hossler even said there was one fire, but the Court of
Appeals ruled against the Petitioner and took the word of those who took a plea agree.ment word even

though they got caught in lies.



II. STATEMENT OF THE CASE AND FACTS

On November 13, 1998, the Wyandot County Grand Jury indicted Holdcroft on three counts;
Count one, aggravated arson in violation of R.C. 2909.02 (A)(3), a first degree felony; Count Two,
complicity to commit aggravatéd arson in violation of R.C. 2923.03 (A)(1),a first dégree felony; and
Count three, arson in violation of R.C. 2909.03 (A)(4), a third degree felony.(Doc. No.1).

On June 9, 1999, the State filed a motion to dismiss Count two of the indictment on the basis
that the charge was an allied. offense of similar import to count one, aggravated arson. (Doc. No.
58).0n July 6-9, 1999, a jury trial was held on the remaining two counts of the indictment against the
Petitioner. The jury found HH guilty of the two counts, and the Court sentenced HI to maximum
terms on both counts and ran them consecutive for a total of 15 years on September 10, 1999.

Then, over ten years later, on January 26, 2010, the court held a de novo sentencing hearing, wherein it
imposed a 15 years prison term and also notified HH that he will be subjected to a mandatory five years
period of post-release control (“PRC”) after he is released from prison.

The Court know that the Petitioner Holdcroft had already served his Ten year sentence, and
that the trial court does not have jurisdiction to impose post-release control on the time which has

expired. State -v- Grim, Franklin App. No. 06AP-318, 2007-Ohio-166, at 14-18 (discussing

Cruzado, and Hernandez -v- Kelly, 108 Ohio $t.3d.395, 2006-Ohio-126 at 28-30, wherein the
Supreme Court of Ohio held that resentencing t.o include a term of post-release control is no longer an
option after a defendant's journalized sentence expires). See also State -v- Arnold Montgomery
App.No. 23596, 2010-Ohio-1787, at 28, whiéh states (“...it was too late, at the re-sentencing, to add a

term of post-release control to the sentence that had already been completed.”).



PROPOSITION OF LAW

First Assignment of Error:

THE COURT ERRERED WHEN IT FAILED TO CHANGE THE VENUE
OR GRAND A MISTRIAL DUE TO JURY TAINT AND JURY MISCONDUCT
THAT VIOLATED THE 6* AND 14® AMENDMENT TO THE U.S.
CONSTITUTION, AND ARTICLE 1, SECTION 10 AND 16 OF THE OHIO CONSTITUTION.
Henry Allen Holderoft, (HH), moved for a change of venue prior to trial as a result of a
newspaper article printed in the local Wyandot County paper a few days prior to the jury trial. The
article discussed Plea negotiations between the State and HH, reviewed HH's alleged violation of Civil
Protection Order against his Wife, set forth the accusations within the case and detailed Holdcroft's
high bond. During voir dire, the Court mentioned the Article, which effectively tainted the entire jury
pool. Further the Court again denied the motion for change of venue. The article was again mentioned,
and many of the jurors either saw the article or had knowledge of the case and/or the persons involved.
Tr. At 20-30.
Alsb the victim in this is a Certified Public Account (CPA) in Wyandot County and did many
personal and Business Taxes, even may have done some for some of the jurors families, specially one
of the jurors that worked at the local Motorcycle Shop called Thiels Wheels in Upper Sandusky, Ohio.

Also the Petitioner cleaned the same jurors family Carpets at there house, which that juror should have

been removed from the case. The Petitioner even told his Attorney about this matter with the juror and

the Attorney REFUSED, which caused the Petitioner harm. Estelle -vs- Williams, (1976) 426 U.S.
501, 503

During the trial, another article appeared in the local newspaper the Court questioned the jury
again about reading the new article, but no juror admitted reading it. Tr. At 219. Further into the trial, a
juror reported that some of the jury members has been asleep during testimony and that Henry
Holdcroft was allegedly an “IDIOT” based on the experience one person had with the Company called

Carpet-N-More which Holdcroft was the owner. Tr. At 522-530.



Holdcroft again moved for a change of venue and referenced the Article, and Henry Holdcroft
(HH) also moved for a mistrial. Tr. At 531-32. The combination of the pretrial publicity, the jurors'
awareness of the articles, the jurors' knowledge of the case and both parties involved and the comments
directed toward one particular juror about the company called Carpet-N-More which Holdcroft owed
déprived Holderoft of a fair trial under Crim. R. 18 (B), the 6™ Amendment to the U.S. Constitution,

and Article 1, Section 10 and 16 of the Ohio Constitution. Estelle -vs- Williams. (1976) 425 U.S.

501,503, Failing to change the venue also constituted an abuse of discretion for these reasons. See

Ohio Revised Code 2945.79. State -v- Stewart , (Ohio App.9 Dist. 06-05-1996) 111 Ohio App.3d.

525, 676 N.E. 2d. 912; State -v- Ayala (Ohio App. 10 Dist., 06-11-1996) 111 Ohio App.3d. 627, 676

N.E. 2d. 1201. The Juror in this case was exposed to Newspapers about the case. U.S. -V- Cameron

(C.A.6 (Ohio) 1992) 953 F.2d. 240.

Similarly, the Court abused its discretion in not granting a mistrial based upon the juror's
contact with an outside family member that relayed information about jurors sleeping and a personal
opinion about Henry Holdcroft. This improper ex Parte communication with the juror prejudiced
Holdcroft and biased the jury. based upon the colloquy with the Court. Tr., At 522-530. State -vs-
Keith (1997), 79 Ohio St.3d. 514, 526 ; State -vs- Phillips (1995) 74 Ohio St.3d. 72, 88-89, 656
N.E.2d. 643, 661. Fgrthennore, the Trial Courts are granted broad discretion in dealing with the
outside contact and determine whether to declare a mistrial or replace an affected juror. State -vs-

Phillips Supra. At 89, 656 N.E. 2d. At 661.

The juror's also could not hear Henry Holdcroft's Counsel, which further impaired HH's rights
to a jury trial. See Tr. At 223, 265,336. There were repeated indications that the jury was unable to

hear cross-examination and impeachment questions from Counsel of the Defense Counsel .

Strickland -v- Washington (1984) 466 U.S. 668; State -v- Bradley (1989) 42 Ohio St.3d. 136.

-



| See State -vs- Majid, Cuyahoga App. No. 9 0491, 182 Ohio App. 3d. 730, 2009-Ohio-3075, at
13.(holding that instances of jurors' sleeping'deprived defendant of his right to due process and
constituted plain error). Based upon the allegation that jurors were sleéping, the jurors could not hear
Holderoft's counsel, a jurors' family who the defendant cleaned there Carpet and the Courts reactions
thereto, the Court should have at least had a misﬁial, which led to a Unfair trial. State -vs- Logan,

12012 Ohio 1944, 2012 Ohio App. LEXIS 1709; State -v- Wilson 2012 Ohio 102, 2012-Ohio- App.

LEXIS 78.

Therefore, because of all the case laws stated above, Holdcroft has showed there should have
been a mistrial due to jury taint and jury misconduct which Violated the 6™ and 14" Amendment to the
U.S. Constitutibn, and Article 1, Section 10 and 16 of the Ohio Constitution.

Second Assignment of Error:

THE COURT ERRED IN ADMITTING OTHER ACTS EVIDENCE INVIOLATION
OF EVID. R. 403 AND EVIDENCE R. 404, THUS DEPRIVING THE PETITIONER OF A
FAIR TRIAL UNDER THE 6th AND 14®* AMENDMENTS TO THE U.S. CONS‘TITUTION,

AND ARTICLE 1, SECTION 10, AND 16 OF THE OHIO CONSTITUTION.

The Court allowed the victim Mrs. Kathi Hurst to testify about her relationship with Henry

~ Holdcroft (HH) and the details surrounding their divorce, including their arguments, alleged
altercations, and propertj and custody disputs, all ovef trial counsels objections. Tr. At 112-126.

The trial Court also allowed Mrs. Hurst to t‘estify that HHH would burn the house down if she left him.
Tr.at 113, But the Attorney never questioned her about if she was even in a Mental hospital and was on
many medications because of her mental health illness . Kathi has been seeing a Mental health

counseling for many years, even before Henry Holderoft married her.

-5-



The trial Court overruled most of the Evid. R. 403 (A) and 404 (B) objections made by trial
counsel relating to Mrs. Hurt's testimony. Tr. At 113, 115, 117-19. All of Mrs. Hurst's testimony, only
.. ~.the events surrounding the fire, should have been excluded; the admission of this other act

testimony violated Evid. R. 403 (A), 404 (B) and R.C.2945.59. See State -v- Martin 37 Ohio App.

3d. 213, 525 N.E. 2d. 521 (1987) , states where the evidence of other crimes which is permitted to
come before a jury due to defense Counsel's neglect, ignorance or senseless disregard of the defendant's
rights and which bears no reasonable relationship to a legitimate trial strategy may be sufficient to

render the assistance of Counsel ineffective. State -v- Depina, 21 Qhio App. 3d. 91, 21 Qhio B. 97,

486 N.E. 2d. 1155 (1984).
The admission of the testimony alrso. deprived Holdcroft of a fair fn'al under the enumerated
. federal and State Constitutioné provisions. “When an evidentiary ruling is so egregions that it results in
a denial of fundamental fairness, it may violate due process and thus warrant habeas reliel.” Bugh -vs-

Mitchell, (6* Cir. 2003), 329 F.3d. 496, 512.

In Estélle -vs- McGuire, 502 U.S. 62, 75, 116 L. Ed. 2d. 385, 112 S. Ct. 475 (1991). The
Supreme Court declined to hold that the admission of prior injury evidence violated due process, thus
. warranting habeas relief. But the Federal Courts ruled such evidence was outside the purview of R.C.
2945.59 and its admission constituted Prejudicial error. The judgment of the Court of Appeals was
reversed and the cause was remanded to the Common Pleas for further proceedings. The Judgment was
reversed. The Court ruled that Statute to operate as an éxception to the general rule that the

introduction of evidence tending to show that the accused has committed any crime unconnected with

the offense for which he is on trial is NOT permitted. State -VS- Hector (1969) 19 Ohio St.2d. 167,

249 N.E.2d.912. o :



In Murray -v- Carrier 477 U.S. 495, the Court stated that procedural default would be
excused even in the absence of cause, when “a Constitutional Violation has probably resulted in the
conviction of one who is actually innocent”. 477 U.S. At 496. In Carrier 477 U.S. At 488, which held
that attorney error or oversight in criminal procedural default raises to the level of ineffective
assistance of counsel in violation of the 6™ Amendment.

In the case at bar his Attorney nevef questioned Kathi Hurst nor Dave ,Dennis or Sonia Barth
properly . Money and Equipment was taken from the Petitioner with which they started a business
Additionally money taken from the ATM machine from Holdcroft's account. Tr. 395, 400, 407.

Strickland -v- Washington (1984) 466 U.S. 668; State -v- Bradley (1989) 42 Ohio St.3d. 136.

David Dennis and Sonia Barth committed perjury bdthl in front of the Grand Jury and during
the trial. This was done to facilitate a deal with the Wyandot County Prosecuting Attorney in order to
procure their testimony at trial. See Tr. 269, 353, 395, 400, 407.  David Barth also told the Grand jury
about that HIH said he would pﬁy him $2,000. a piece to set fire to the car then residence. Tr. At 570-71.
Dave also said he never got $400. from Dennis Barth, contrary to Dennis' testimony, and that he got
$500. total frbm Henry Holderoft, which was contrary to Dave's grand jury testimony that he got a total
of $1,100.. Tr. At 572. Tt is fact that Henry Holdcroft never hired him to do the crime and further
never paid him a dime (No Money).

Holdcroft's Counsel should have asked for the release of the Grand Jury proceedings. The
alleged perjury ,as noted above, would show a particularized need, which cannot be established on the
basis of speculative pretrial allegations of potentially inconsistent te_stimony..See State -v- CECOS
Intem. Inc. 38 Ohio St.3d. 120, 526 N.E.2d.807. The Ohio Supreme Court has held that the
determination of Prejudice “can be made only after the Witness testified at frial, and, generally cannot

be used by an accused for ascertaining the evidence of the prosecution for the purpose at trial

preparation . State -v- Laskey (1970) 21 Ohio St.2d. 187, 191, 257 N.E. 2d. 65.

-7-



Therefore, in Holdcroft's case R.C. 2945.59 must be strictly construed against the State. See

State -vs- Strong_(1963) 119 Ohio App. 31, 119 N.E. 2d. 801; State -v- Burson , 1974) 38 OS 2d.

157, 67 0024d. 174, 311 N.E. 2d. 626.

Evid. R. 404 (B) is to be sirictly construed against the state and the admissibility of “OTHER

ACTS” evidence . State -v- Broom_(1988), 40 Ohio St.3d. 277, paragraph one of the syllabus .In
addition, the prior acts must not be too remote and must be closely related in time and nature to the

offense charged. State -v- Burson Supra. ; State -v- Curry 43 OS 2d. 66, 72 00 2d. 37, 330 N.E.

2d. 720.

In the Petitioner's case a “Particularized Need” for the disclosure of a prosecution witness's
grand jury te.stimony is shown where, from a consideration of all the surrounding circumstances, it is
probable that the failure to disclose the testimony will deprive the Petitioner of a fair adjudication of

the allegations placed is issue by the witness's trial testimony. State -vs- Roberts 50 Ohio App. 2d.

237, 4 Ohio Op. 3d. 211, 362 N.E. 2d. 1003 (1976).

| In the Petitioners case a “Particularized need” which in the furtherance of justice would
authorize a trial Judge to make available to the defendant a transcript of testimony, must be shown by
facts and circumstahces which demonstrate that unless such relief is forthcoming, the defendant will, in

some manner be Prejudiced, or his legal rights adversely affected. State -vs- Tenbrook, 34 Ohio

Mise. 2d. 14, 517 N.E. 2d. 1046 (CP 1987).

Therefore, for all the reasons stated above and the above case laws in support The Court should
not have used other acts and false testimony in Violation of Evid. R. 403 and Evidence R. 404, which
deprived the Petitioner of a fail trial under the 6* Amendment to the U.S. Constitution and Asticle 1,
Section 10, and 16 of the Ohio Constitution, aiso the Trial Counsel was ineffective Assistance of

Counsel in violation of Strickland -v- Washington Supra. , Wherefore, the Petitioner should be set

free from his incarceration.

-.%a



Third Assignment of Error:

THE TRIAL COURT AND APPEALS COURT ERRED IN CONVICTING AND SENTENCING
THE APPELLANT ON AGGRAVATED ARSON AND ARSON COUNTS IN VIOLATION OF
DOUBLE JEOPARDY CLAUSE OF THE 5 AMENDMENT OF THE U.S. CONSTITUTION,
ARTICLE 1, SECTION 10 OF THE OHIO CONSTITUTION AND OHIO'S MULTIPLE-
COUNT STATUTE

The Petitioner asserts that the trial court erred when in entered convictions and sentenced the
Petitioner on aggravated arson and arson counts. It is well-settled the the Double ] eopardy Clause of
the United States Constitution prohibits... multiple punishments for the same offense. STATE -V-

BROWN, 119 Ohio St.3d. 447, 2008-Ohio-4569, at 10 (citing U.S, -v- Halper (1989), 490 U.S. |

435, 440). “ These double-jeopardy protections apply to the states through the Fourteenth

Amendment.” (Citing Benton -v- Maryland (1969), 395 U.S. 784, 784). In addition, Section 10,

Article I of the Ohio Constituﬁ(_)n provides that “[n]O person shall be twice put in jeopardy for the same

offense.” See also R.C. 2941.25.State -v- Johnson ,~-Ohio St. 3d. ---, 2010-Ohio-6314.

In this éase the Appeals Court lost their Wéy . The people who testiﬁed against the Petitioner
were caught in lies because of the testimony they gave to the Grand jury_was not the same testimony
that at trial. Dave Barth lies at the Gra'nd Jury to get less ti.me and to keep othef charges being filed
against him by the Petitioner. Dennis and Sonia Barth lied to Grand jury to protect then from having
criminal charges filed against them by the Petitioner. In this case the Fireman Hossler, even
said it was one fire, and Mrs. Hurst said she 'i;)afked her car especially close to her residence.
Because it was one firc and one act, the Petitioner conviction should merge and he should have
been released immediately from prison. STATE -V- BRADLY, Hamilton App. No. C-970384,
1998 WL 140091. |

In this case the Appeals court lost its way in there ruling because they took the word of some

caught in lies at trial.



Fourth Assignment of Error

THE APPEALS COURT SHOULD HAVE REVERSED AS IT VIOLATES CRIMINAL RULE
32, AND THE 5" AND 14" AMENDMENTS TO THE U.S. CONSTITUTION
BECAUSE IT WAS IMPOSED OVER TEN YEARS AFTER THE GUILTY VERDICT.

© The Petitioner states that the Trial Court had not jurisdiction to sentence the Petitioner because

of the unreasonable delay between a finding of guilt and a sentencing, which cannot be attributed to the

Petitioner, will invalidate the sentence. State -v- Owens (Mahoning App.2009), 181 Ohio App.3d.

725,731-733, 2009-Ohio-1508, at 27-28 (holding that failure to effectuate valid sentence result in it

being vacated). In the case of Whitaker -v- Cooper, 128 Ohio St.3d.1479, 2011 Ohio 2055; 946

N.E.2d. 238; 2011 Ohio LEXIS 1110 in the Brief filed in 2010 Ohio S. Ct. 2125 brief it states:

LAW AND ARGUMENT

As these propositions are indelibly linked one to another, they Wlll be discussed together. A
fundamental principle in sentencing is that a court of record only speaks through its journal. State ex
rel Worcester v. Donnellon (1990), 49 Ohio St.3d 117, 551 N.E.2d 183. Relevant to disposition,
Criminal Rule 32[*4] sets forth the parameters whereby a criminal defendant must be sentenced.
Criminal Rule 32(A) and {C) have been held by this court to be jurisdictional. State v. Maxwe]l
(1963) 175 Ohio St. 201, 24 0.0.2d 281, 192 N.E.2d 782 and Baker supra, respectively.

It is well-established throughout Ohio that if a delay in sentencing can be attributed to
unreasonableness, such should be rendered invalid. See. State v. Brown (2003} 796 N.E.2d 492, State
v. Owens (2009) 910 N.E.2d 1059, City of Willoughbyv v. Lukehart (19877) 529 N.E.2d 206, and
Warren v. Ross (1996) 668 N.E.2d 3. These cases spawn from the Ohio Supreme Court ruling in
Maxwell, which holds that a reasonable time does not invalidate the sentence. Appellate courts have
deduced that a delay for an unreasonable time does invalidate a trial court’s jurisdiction to sentence. In
the string of cases that have granted relief on the premise of unreasonable delay in sentencing, the
timetable hovers around six (6) months. n2 In the immediate case, it has been nearly three years since
the sentence was to be imposed. Granting all reasonable cause[*5] in that the attempted sentence was
nonetheless invalid, the court has been repeatedly placed on articulable notice of its error for nearly a
year. Placed into perspective, the functional equivalent of such notice would be as if the defendant had
been originally sentenced in December of 2009, and the court was apprised of the error forthwith.
There has been a grotesque denial of appeal. Nevertheless, this does not take into account how many
times the court attempted to correct the jurisdictional flaw, and the additional times the defendant
apprised the court of its continued failure to accomplish the same. He was released from prison.

-10-



This delay between verdict and sentencing and especially the gap between Jordan and
sentencing also violated the 5% 6™ and 14™ Amendments to the U.S. Constitution. The Petitioner was
deprived of due process of law, fundamental fairness, and speedy sentencing. See Harris -v- Delaware
(Del. 2008), 956 A.2d.1273; N.Y. -v- Drake (N.Y. 1984), 462 N.E. 2d.376, 380 .

In People -v- Drake Supra it states:

The Court of Appeals modified and remitted the case to County Court for further proceedings, and, as
modified, affirmed, holding, in an opinion by Judge Simons, that the evidence before the jury
sufficiently established that defendant received moneys of the State in the form of salary because of the
State's reliance upon his false statements concerning jury service, but that the delay of 39 months in
sentencing defendant was unreasonable and absent facts excusing it, the indictment must be dismissed.

Wherefore, for good cause showed in the above case laws this Appeals court should have ruled

in favor of the Petitioner and released the Petitioner from being incarcerated.

Fifth Assignment of Error:

THE APPEALS COURT ERRED IN PETITIONER CONVICTION WAS NOT SUPPORTED
BY THE SUFFICIENCY OF THE EVIDENCE IN VIOLATION OF THE DUE PROCESS
CLAUSE OF THE 14" AMENDMENT TO THE U.S. CONSTITUION, AND ARTICLE I,

SECTION 1 AND 16 OF THE OHIO CONSTITUTION, AND THE CONVICTIONS WERE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE

Sufficiency of the evidence is the legal standard applied to determine whether the case may go

to the fact-finder or whether the evidence is legally sufficient as a matter of law to support a conviction.

State -v- Smith (1997), 80 Ohio S$t.3d.89, 113. See also Jackson -v- Virginia (1979), 443 U.S. 307,
319 . (“Instead, the relevant question is whether, after viewing the evidence in the light most favorable
to the prosecution, and rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.”). On review for sufficiency, a court is to examine the evidence at trial to

determine whether such evidence, if believed, would support a conviction .State -v- Jenks 61 Ohio St.

3d.259.

11-



Nave testified that HH told him that no one would be hsmé at the rsaidence as
they would be in Marion Ohio, thus HH did not "Knowingly creat® s risk to the
"lecupied Structurs®, and Dennds told the jury that #H only wanted Dave o set Tirs
to tMe car ot the houss Tr. at 371, Furthsrmore, the Firsmen Hossler testified
that the fire was 21l one fire, and sven tha landlord sald that the damags to the
residence wae minimal. The grester weight of the svidence shows that HH did not
snlizt Dave Sarth to set firs o the houss, and the statemsnts to the police and
his testimony %o the grand jury Dave sald that HH would pay him 32,000, a nisce to
set firz %o the car then residence. Tr. at 570-71, in Ffact all his testimony at
trial was contrary to his grand jury tsstimony. Tr. 572.

Sixth Assiomnment of Erxror:

THE MAXTHUM, CONSECUTIVE SENTENCE AND THE RESTITUTION
ORDER WERE CONTRARY T0O LAW AND ABUSIVE

Nther District Court have velded Sentences under Foster, dues to impraope:z
triml sitation to unconstitutional sentencing provisiops. Ssze State -v- Adams,
Sciote App.No. DLOA2959, 2009-Ohin-6691 at 11; State -v- Profanchik Mashoning App.

No. B6-MA-143, 2007-0hio-6340 at 25,
The trial Court Frred in awsrding restitution to Mrs, Hurst which has already

been paid by the insursnce cerrisr. Mrs., Hurst wss paid for damages and she
plainly did not suffer a loss. State -v- Blay, Franklin App. No. 10AP-247, 2018~
Ohio-4749 at 7.

Saventh Assignment of Error:

TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF CDUNSEL IN VICLATION
OF THE 6th AMENDMENT TO THE u.S, CONSTITUTION AND ARTICLE 1,
section 10, 16 OF THE OHIO CONSTITUTION.

The Petitiorer Dlzims insfPective Assistance of Counsel in this case, The
Patitinner stestes that his Counsel fell below an  objesctive stenderd of
reasonablensss end that his errors were ssrious enough to creste a reasonable
prabability that, but for the srror, the result af +the trial would have been
different if s differsnt counsel was present, Strickland -v- MQshingtun {1984)

L66 U.5. 668; State -v- Bradley (1989) &2 Ohio St.3d. 136.

Mre. Hursts testimeny, only ths evidence surrounding the fire, should hava

heen excluded; the Admission of the Other Acts testimony violetad Evid.R. 403 (R),

604 (B) and R.C. 2945.59 and the Petitioner states the evidence of other crimes

12-



which was permitted to coms hefore a jury due to defense counsel Meglect, lgnorancs
ar senselsss disrsgsrded of the defendants rights snd  which bears no reasonable
relationship to & legitimate triai strategy msy be sufficient to render the
Agssistancez of Trisl Counsel insffective. State -v- Depina 21 Ohic App. 3d. 91, 2%
Dhio B. 97, 486 N.E. 2d. 1155 (1984); Strickland -v- Washington Supra; Estelle -v-

McBuire Supra. Furthsrmors, Trial Counsel should have filad Tor a migtrall snd

should have asked For the grand jury transcripts to show thet the witness that
teatifisd against the Petitionsr lisd to the grand jury. False statement to the
grand jury should have gotten the indictment dropped bzcoausz af inceonsistent

testimony . Ses State -v- CECOS Intem, Inc, 38 Ohic St.3d4, 120, 526 N.E. 2d. BO7.

The witness at trial , and generally cannot be used by accused for ascertaining the
evidanoce of +the prosecution for the purpose at triasl preparation. State -v- Laskey
(1270) 21 phie St.2d. 187, 191, 257 N.E. 2d. 65. In this cess Counsel failed to
da his job, Strickland -v- Washington Supra,

Fight Assignment of Errar:

THE COURT OF APPEALS, THIRD APPELLANT DISTRICT VIOLATED THE PETITIONERS
UNITED STATES CONSTITUTION BY THE CONSECUTIVE MAXTMUM SENTENCES WHICH VIOLATED
THE 6th AMENDMENT TO THE U.S. CONSTITUTION, AMD THE DUE PROCESS CLAUSE CONTAINED
IN THE OHIO AND U.5. CONSTITUTIOM.

Gegtion 10, Article 1 of the United States Constitution provides that "[Nic
state shall #%* pass any **% gxpost facte Lew”. The Ohio Constitution contains a
similer provision, Ssoiien 28, Article II. Although the ex post facto cleuse limits
only lzgislative acto, similar limits have heen placed on judicial apinions. In
Rouie -Y- Oolumbia  (1964) 378 U.S. 347, 353-354, B4 S.Ct. 1697, 12 L.Ed. 2d. B9%,

the Suprems Dourt rulsd thet judiclal enlargemsnt of a criminal statuts , spplied

retroactively, violsied the Due Process Clause bacause it was unforesseable  and
acted precisely like & ex post fecto lsw,. Ses State -v- Gamer (1995) 856 N.E. 2d.
623, 1995 Chio LEXIS 2301; Marks -v- United States (1577) 430 u.5. 188, 191-192,
g7 S.Ct. 990, 992-983, 51 L.Ed. 2d.260, 265; State -v- Webb (1994) 70 Ohio

5t,3d,325, 638 N.E. 2d, 1023,
Minth Assignmant of Error:

THE COURT LADK JURISDICTION TO IMPOSE MANDATORY
POST- RELEASE CONTROL UPON THE APPELLANT.




The Petitioner is giving Notice to this Honorable Court that the Supreme

Court of Ohio under S.Ct.Prac.R. (B)(3):

In a discretionary appeal or claimed appeal of right, if a party has fimely

moved the court of appeals to certify a conflict under App.R.25 [which is

what we bave filed in the court of appeals ], the notice of appeal shall
be accompanied by a notice of pending motion to certify a conflict, in
accordance with S.Ct.Prac.R. 4.4 (A), that a metion to certify a conflict
is pending with the court of appeals.

Because of this Conflict, this Petitioner camnot argue this issue. The
Petitioner also feels there should have been other issues raised with this Conflict
and this case is a very good case for the Ohio Supreme Court to hear on a Brief.

Defendants Counsel filed a Motiom to Certify a Conflict for resolution by
the Supreme Court of Ohio App.R.25 (A) on July 10, 2012.

CONCLUSION

Wherefore, there are many issues of public or Great interest and this case
involes a Substantial Constitutional Questions, this case should be heard by the
Ohio Supreme Court. There is a Conflict with one of the issues already, and there
are other issues which should be heard by this Honorable Court. The Petitioner is
not trained in the Science of Law, and should have had Counsel properly argue
these issue years ago, but Counsel failed to preform his duty by violation the
Petitioners Comstitutional rights.

There are many Constitutional issues in this case, because of Trial Counsel
not doing his job properly, Therefore, this case should be heard by This Honorable
Court. For the above stated reasons, this Court should accept jurisdiction.

Respectfully Submitted,

Henry\ﬁllen Holdcroft,.ABé{-SSS
Hocking Correctional Facility
16759 Snake Hollow Road

P.0. Box 59 | A-2

Nelsonville, Chio 45764

CERTIFICATE OF SERVICE
1 hereby certify that a true copy of the Foregoing Memorandum .in support of
Jurisdiction was Ferward by regular U.S. Mail to Wyandot County Prosecuting
Attorney, Jonathan k. Miller at 137 S. Sapdusky Avenue Upper Sandusky, Chio
43351 on this \ day of , 2012.

o bl

Henry Wllen Holdcroft, A381-388
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Case No. 16-10-13

PRESTON, J.

{41} Defendant-appellant, Henry Allen Holdcroft (hereinafter “Holdcroft™),
appeals the November 16, 2010 judgment of the Wyandot County Court of
Common Pleas resentencing him to include post-release control (“PRC”) for a
- mandatory period of five years for aggravated arson and a discretionary period of
up to three years for arson to be run concurrently to one another.

{92} On November 13, 1998, the Wyandot County Grand Jury indicted
Holdcroft on three counts: Count One, aggravated arson in violation of R.C.
2909.02(A)(3), a first degree felony; Count Two, complicity to commit aggravated
arson in violation of R.C. 2923.03(A)(1), a first degree felony; and Count Three,
arson in violation of R.C. 2909.03(A)(4), a third degree felony. (Doc. No. 1). The
charges stemmed from an incident where Holdcroft hired a third party to set fire to
his then-wife’s automobile and home.

{93} On June 9, 1999, the State filed a motion to dismiss Count Two of the
indictment on the basis that the charge was an allied offense of similar import to
Count One, aggravated arson. (Doc. No. 58). The trial court granted the State’s
motion to dismiss Count Two on June 25, 1999. (Doc. No. 79). On July 6-9,
1999, a jury trial was held on the remaining two couﬁts of the indictment against

Holdcroft. The jury returned guilty verdicts on both counts. (Doc. Nos. 106-07).



Case No. 16-10-13

On July 29, 1999, the trial court filed a judgment entry of conviction. (Doc. No.
114).

{94} On September 10, 1999, the trial court sentenced Holdcroft to ten
years imprisonment on Count One, aggravafcd arson, and five years imprisonment
on Count Three, arson. The(trial court ordered “‘;hat the sentence imposed.for
Count Three sﬁall be served consecutively to the sentence imposed in Count One.”
(Sept. 13, 1999 JE, Doc. No. 116). Holdcroft was ordered to make restitution to
the victim, Kathy Hurst, or the insurance carrier, in the sum of $5,775.00, and
$400.00 to Eric Goodman. The trial court also notified Holdcroﬁ “that a period of
post-release control shall be imposed,” and that if he violated his post-release
control further restrictions upon his liberty could follow as a consequence. (/d.)
Holdcroft was also taxed with the costs-of prosecution and all other fees permitted
under R.C. 2929.18(A)(4). This entry was journalized on September 13, 1999.
(Zd.)

{95} On September 14, 1999, Holdcroft, pro se, filed a notice of appeal.
(Doc. No. 117). The trial court appointed appellate counsel, and the 'appeal was
assigned case no. 16-99-04. (Doc. No. 124). On appeal, Holdcroft asserted one
assignment of error, arguing that his convictions were against the manifest weight
of the evidence. State v. Holdcroft (Mar. 31, 2000), 3d Dist. No. 16-99-04. The

. State also appealed the judgment of the trial court regarding “other acts” evidence
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that was excluded from trial. This Court subsequently overruled Holdcroft’s
assignment of error, sustained the State’s assignment of error, and upheld the
convictions. Id.

{€[6} While his direct appéal was pending before this Court, Holdcroft filed
a motion for the appointment of counsel in order to pursue post-conviction relief. -
(Doc. No. 131). The trial court granted the motion and appointed counsel on
February 3, 2000. (Doc. No. 132).

{97} On May 5, 2000, Holdcroft, pro se, filed a notice .of appeal to the Ohio
Supreme Court from this Court’s March 31, 2000 decision. (Doc. No. 134). The
Ohio Supreme Court, however, declined review. State v. Holdcroft, 89 Ohio St.3d
1464 (2000).

{948} On June 9, 2000, Hoidcroft, through appointed appellate counsel, filed
a motion for a new trial, along with a motion to withdraw as appellate counsel.
(Doc. No. 135-136). The trial court granted the motion to withdraw but denied the
motion for a new trial. (Doc. Nos. 138, 141). On June 26, 2000, Holdcroft filed a
motion for judicial release, which the trial court also denied. (Doc. Nos. 137, 139).

{99} On July 13, 2006, Holdcroft filed a “motion to vacate or set aside and
modify sentence pursuant to R.C. 2945.25(A) & Crim.R. 52(B).” (Doc. No. 161.)
On July 20, 2006, the trial court overruled this motion, finding it was untimely and

lacked substantive merit “as the Defendant was not convicted of allied offenses of
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similar import. There were separate and distinct felonies committed by the
Defendant, one involving a dwelling and the other involving an automobile.”
(Doc; No. 163.) |

{9110} On August 16, 2006, Holdcroft, pro se, filed a notiée of appeal from
the trial court’s denial Qf his motion. (Doc. No. 165). Oﬁ éppeal,‘Holdcroft argued
that his sentence was void because he was sentenced on two offenses that were
allied offenses of siinilar import. This Court overruled Holdcroft’s assignment of
~ error, finding that his motion was an untimely post-conviction motion, and, under
a plain error analysis, that the offenses were not allied offenses of similar import.
State v. Holdcroft, 3d Dist. No. 16-06-07, 2007-Ohio-586.

{11} On December li, 2009, the State filed a motion to correct
Holdcroft’s sentence pursuant to R.C. 2929.191. (Doc. No. 186). On December
30, 2009, the State filed a motion for a de novo sentencing hearing to correct
| Holdcroft’s sentence pursuant to State v. Singleton, 124 Ohio St.3d 173, 2009-
Ohio-6434. (Doc. No. .195). The trial court granted this motion and conducted a
de novo sentencing on January 26, 2010. (Doc. No. 198). Once again, the trial
court sentenced Holdcroft to ten years on Count One and five years on Count
Three. The trial court further ordered that Count Three be served consecutively to
Count One for an aggregate term of fifteen years. The trial court notified

Holdcroft that he would be subject to five years of mandatory post-release control
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as to Count One and three years of discretionary post-release control as to Count
Three. The trial court also noted that the terms of post-release control would not
be served consecutively to each other. The trial court further ordered that
Holdcroft “pay restitution to Kathy Hurst, or the insurance carrier, in the sum of
$5,775.00; and make restitution to Eric Goodman in the amount of $400.00.”
(Feb. 2, 2010 JE, Doc. No. 205)

{412} On February 12, 2010, Holdcroft filed a notice of appeal from the
 trial court’s judgment entry of sentence. (Doc. No. 210). On May 26, 2010, while
the appeal was pending, Holdcroft, pro se, filed a petition for post-conviction
relief and various motions relating to that petition. (Doc. Nos. 223-26). The trial
court noted that Holdcroft was appointed counsel to handle the direct appeal of his
conviction, which was pending_ before this Court. (Doc. No. 227). The trial court
subsequently dismissed Holdcroft’s petition, concluding that it lacked jurisdiction
| to rule because his appeal was pending before this Court. (/d.).

{§13} However, on September 13, 2010, this Court dismissed Holdcroft’s
direct appeal from the trial court’s de novo resentencing in January of 2010. State
v. Holdcroft, 3d Dist. No. 16-10-01, 2010-Ohio-4290. As the basis for dismissing
the case, we determined that the judgment entry imposing Holdcroft’s sentence
and conviction did not constitute a final appealable order. /d. at q 19. More

specifically, we found that the trial court’s de novo sentencing entry failed to
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allocate the amount of restitution between the victim, Kathy Hurst, and the
insurance company and that an order of restitution must set forth the amount or
method of payment as to each victim receiving restitution in order to be a final
appealable order. Id., citing State v. Kuhn, 3d Dist. No. 4-05-23, 2006-Ohio-11435,
Y 8; State v. Hartley, 3d Dist. No. 14-09-42, 2010-Ohio-2018, q 75. Because
Section 3(B')(2), Article IV of thé Ohio Constitution limits our jﬁrisdiction to
reviewing “final appealablé orders,” we remanded Holdcroft’s appeal of his de
novo sentence to the trial court to resolve the restitution issue.’

{914} Subsequently, on November 16, 2010, the ‘trial court issued a new
judgment entry pursuant to our decision. (Doc. No. 238). In this entry, the trial
court ordered Holdcroft to pay $5,775.00 to Kathy Hurst and also noted that
certain portions of the record supported this sum and that “Ms. Hurst will be
obligated to reimburse her insurance carrier for any money paid to her by it over
and above that which she spent for repairing the vehicle.” (Id.) The trial court
further noted that “[t]he defense interposed no objection to the restitution figures

offered.” (Id.)

' As a result of this dismissal, on December 20, 2010, we found that the trial court incorrectly concluded
that it lacked jurisdiction to rule on Holderoft’s petition for post-conviction relief. Nevertheless, we found
that the trial court correctly dismissed the petition and the motions related to it because a final order of
conviction and sentence had not been filed in the case, State v, Holderoft, 3d Dist, No. 16-10-04, 2010-
Ohio-6262, 9 21.
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{415} On November 29, 2010, Holdcroft filed a notice of appeal. (Doc. No.
240). Holdcroft asserts nine assignments of error for our review. We elect to
address Holdcroft’s first assignment of error last and to combine his other eight

assignments of error for discussion.

SECOND ASSIGNMENT OF ERROR

THE CONSECUTIVE, MAXIMUM SENTENCES VIOLATED
THE 6™ AMENDMENT TO THE U.S. CONSTITUTION, AND
THE DUE PROCESS CLAUSES CONTAINED IN THE OHIO
AND U.S. CONSTITUTIONS.

THIRD ASSIGNMENT OF ERROR

THE MAXIMUM, CONSECUTIVE SENTENCES AND THE
RESTITUTION ORDER WERE CONTRARY TO LAW
ANDABUSIVE.

FOURTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN CONVICTING AND
SENTENCING THE APPELLANT ON AGGRAVATED
ARSON AND ARSON COUNTS IN VIOLATION OF THE
DOUBLE JEOPARDY CLAUSE OF THE 5™ AMENDMENT
OF THE U.S. CONSTITUTION, ARTICLE 1, SECTION 10 OF
THE OHIO CONSTITUTION AND OHIO’S MULTIPLE-
COUNT STATUTE.

FIFTH ASSIGNMENT OF ERROR

THE SENTENCE SHOULD BE REVERSED AS IT
VIOLATES CRIMINAL RULE 32, AND THE 5™, 6™ AND
14™ AMENDMENTS TO THE U.S. CONSTITUTION,
BECAUSE IT WAS IMPOSED OVER TEN YEARS AFTER.
THE GUILTY VERDICT.
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SIXTH ASSIGNMENT OF ERROR

THE COURT ERRED WHEN IT FAILED TO CHANGE THE
VENUE OR GRANT A MISTRIAL DUE TO JURY TAINT
AND JURY MISCONDUCT THAT VIOLATED THE 6™ AND
14™ AMENDMENTS TO THE U.S. CONSTITUTION, AND
ARTICLE 1, SECTIONS 10 AND 16 OF THE OHIO
CONSTITUTION.

SEVENTH ASSIGNMENT OF ERROR

THE COURT ERRED IN ADMITTING OTHER ACTS
EVIDENCE IN VIOLATION OF EVID.R. 403 AND 404, THUS
DEPRIVING APPELLANT OF A FAIR TRIAL UNDER THE
6™ AND 14™ AMENDMENTS TO THE US.
CONSTITUTION, AND ARTICLE I, SECTIONS 10 AND 16
OF THE OHIO CONSTITUTION.

 EIGHTH ASSIGNMENT OF ERROR

APPELLANT’S CONVICTION WAS NOT SUPPORTED BY
THE SUFFICIENCY OF THE EVIDENCE IN VIOLATION
OF THE DUE PROCESS CLAUSE OF THE 14™
AMENDMENT TO THE US. CONSTITUTION, AND
ARTICLE 1, SECTIONS 1 & 16 OF THE  OHIO
CONSTITUTION, AND THE CONVICTIONS WERE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

NINTH ASSIGNMENT OF ERROR

TRIAL COUNSEL RENDERED  INEFFECTIVE
ASSISTANCE OF COUNSEL IN VIOLATION OF THE 6™
AMENDMENT TO THE U.S. CONSTITUTION AND
ARTICLE I, SECTIONS 10, 16 OF THE OHIO
CONSTITUTION.

{916} Initially, we must determine the scope of our review of these

assignments of error and whether they are properly before this Court. The State -
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asserts '.that the only issues Holdcroft may now raise on appeal are those related to
PRC pursuant to State v. Fi fscher, 128 Ohio St.3d 92, 2010-Ohio-6238. Thus, the
State contends that Holdcroft is preclﬁded from challenging the merits of his
conviction, including the determination of guiltr and the lawful elements of his
sentence. In response, Holdcroft argues that unlike the facts at issue in Fischer,
which addressed sentences that were void for lacking proper PRC notification, his
case involves a sentencing entry that did not constitute a final, ai)pcalable order
because of the trial court’s restitution order. As such, he maintains that our prior
decisions are nullities because we did not have jurisdiction until a final appealable
‘order was rendered, i.e. on November 16, 2010, and that each of his assignments
of error is properly before this Court as if this were his. first direct appeal.

{17} Afier reviewing. the convoluted proéedural history of this case, we
conclude that add;‘essing Holdcroft’s assignments of error furthers the interests of
justice here. That being said, this Court is very familiar with this case and our
analysis of Holdcroft’s assignments of error will be done summarily.

{918} In his eighth assignment of error, Holdcroft argues that his
conviction was not supported by sufficient evidence and against the manifest
weight of the evidence. We disagree. After reviewing the record herein under the
applicable standards, we conclude that the State presented sufficient evidence and

that Holdcroft’s convictions were not against the manifest weight of the evidence.

-10-



Case No. 16-10-13

{919} In his second assignment of error, Holdcroft argues that Oregon v.
Ice, 555 U.S. 160, 129 S.Ct. 711 (2009) abrogated State v. Foster, 109 Ohio St.3d
1, 2006-Ohio-856; and therefore, the trial court was required to make factual
findings before imposing consecutive sentences. This Court has rejected this
argument before, and we reject it again. State v. Taylor, 3d Dist. No. 9-10-44,
2011-Ohio-1866, § 90. We also reject Holdcroft’s argument that the trial court’s .
application of Foster operated as an ex post facto law in violation of the Due
Process Clause. State v. Elmore, 122 Ohio St.3d 472, 2009-Ohio-3478, paragtaph
one of the syllabus.

{920} In his third assignment of error, Holdcroft first argues that the trial
court erred in taking judicial notice of the same factual findings it had made at the
original sentencing hearing (ﬁre_—Foster) for the resentencing hearing (post-
Foster). We disagree. Foster simply stated that the trial courts were no longer
required to make factual findings; Foster did not forbid trial courts from
considering the relevant factors when sentencing. State v. Smith, 11th Dist. No.
2006-A-0082, 2007-Ohio-4772, § 24. We also reject Holdcroft’s argument that
his senteﬁce was not consistent with other sentences for similar arson convictions.
Finally, we reject his argument relative to the trial court’s restitution ﬁgu;e since

Holdcroft did not object to the same at the resentencing hearing. We cannot
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conclude that the trial court’s restitution order amounted to plain error when the
record supported its ofder herein.

{921} In his fourth assignment of error, Holdcroft argues that the trial court
erred by imposing sentences upon both his aggravated arson and arson convictions
since they constituted allied offenses of similar import. We disagree. The
evidence presented demonstrated that Holdcroft set two separate fires (one upon
the vehicle and one upon the porch); and therefore, separate animus exists for each
separate conviction. State v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, 9 49.

{522} In his fifth assignment of error, Holdcroft argues that the
unreasonable delay bctween his conviction in 1999 and his final sentence in 2010
violated Crim.R. 32 and the 5%, 6™ and 14™ Amendments to the U.S. Constitution.
We reject this argument as well. The ﬁial court here did not simply refuse to
sentence Holdcroft; rather, it was subsequently determined upon appeal (almost
ten years later) that Holdcroft’s senteﬂcing entry was non-final. Holdcroft was
also resentenced to correct a PRC notification issue. Consequently, we must reject
his arguments of unreasonable delay. See e.g. State v. Spears, 9th Dist. No. 24953,
2010-Ohio-1965. |

{423} In his sixth assignment of error, Holdcroft argues that the trial court
erred wheﬁ it failed to change the venue or grant a mistrial due to jury misconduct.

Since the record fails to indicate that any of the jurors who read the pretrial
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newspaper article were actually biaseci in this case, Holdcroft’s arguments lack
merit. State v. Wegmann, 3d Dist. No; 1-06-98, 2008-Ohio-622, § 34-35.

{924} In his seventh assignment of error, Holdcroft argues that the trial
court erred by admitting other acts evidence in violation of Evid.R. 403 and 404,
and thereby, depriving' him of a fair trial. We disagree. The evidence bf
Holdcroft’s previous threat to his wife, Kathy Hurst, that he would bumn her house
down if she ever left, and Holdcroft’s solicitation of Joshua Shula to burn his
wife’s car and trailer were admissible fo show Holdcroft’s motive, intent, plan,.
and identity under Evi‘d.R. 404(B) and R.C. 2945.59. Furthermore, the trial
court’s admission of this evidence would be hafmless error at most in light of the
other evidence presented.

{925} In his ninth assignment of error, Holdcroft argues that trial counsel
was ineffective for various reasons. A defendant asserting a claim of ineffective
assistance of counsel must establish: (1) the counsel’s performance was deficient
or unreasonable under the circumstances; and (2) the deficient performance
prejudiced the defendant. State v. Kole, 92 Ohio St.3d 303, 306 (2001), citing
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052 (1984). Prejudice
results when “therc is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.”

State v. Bradley, 42 Ohio St. 3d 136, 142 (1989), citing Strickland at 691. “A
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reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Bradley at 142; Strickland at 694. Even if we assume that trial counsel
was ineffective as Holdcroft argues, he has failed to demonstrate prejudice.

{426} Holdcroft’s eighth, second, third, fourth, fifth, sixth, seventh, and
ninth assignments of error are, therefore, overruled.

FIRST ASSIGNMENT OF ERROR

THE COURT LACKED JURISDICTION TO IMPOSE
MANDATORY POST-RELEASE CONTROL UPON THE
APPELLANT.

{€27} In his first assignment of error, Holdcroft asserts that the trial court
lacked jurisdiction to impose the mandatory, five-year term of PRC for his
aggravated arson conviotioﬁ (Count One) because, by the time of the resentencing
hearing, he had already completed his ten—year;sentencé on that conviction and
was serving the remainder of his five-year-sentence for his arson conviction
(Count Two). In response, the State contends that, at the time of the resentencing
hearing, Holdcroft was still serving his aggregate fifteen-year sentence in the case;
and therefore, the trial court has jurisdiction to impose PRC on both convictions.

{428} The relevant procedural history in this case is undisputed. On
September 13, 1999, the trial court ordered that Holdcroft serve ten years on

Count One, aggravated arson, and five years on Count Three, arson. The trial

court further ordered that the term of imprisonment for Count Three be served
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consecutively to the term for Count One, for an aggregate term of fifteen years.
The trial court resentenced Holdcroft to impose the proper terms of PRC in
January of 2010,” imposing five years of mandatory PRC for Count One and up to

three years of discretionary PRC for Count Three. Thus, over ten years but less
than fifteen years transpired between the time of the sentencing and the
resentencing hearings.

{929} ““When sentencing a felony offender to a term of imprisonment, a
trial court 1s required to notify the offender at the sentencing hearing about
postrelease control and is further required to incorporate that notice into its journal
entry imposing sentence.”” Hernandez v. Kelly, 108 Ohio St.3d 395, 2006-Ohio-
126, 9| 15, quoting State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, paragraph
one of the syllabus. A trial court’s failure to incorporate the proper notice of post-
release control—whether PRC is mandatory or discretionary, the duration of PRC,
and the possible consequences for violating PRC—renders the trial court’s
sentencing; entry partially void. Fischer, 2010-Ohio-6238, at § 27-29. Generally
speaking, the appropriate remedy to correct the trial court’s partially void

sentencing entry is to resentence the offender. Jordan, 2004-Ohio-6085, at 9 23;

® The resentencing hearing was held on January 26, 2010, but the resentencing entry was not filed until
February 2, 2010.
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State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, § 16-17.° However, an
offender that “has already served the prison terin ordered by the trial court * * *
cannot be subject to resentencing in order to correct the trial court’s failure to
impose postrelease control.” Bezak, 2007-Ohio-3250, at § 18. See also Hernandez,
2006-Ohio-126, at 9 32 (“In that his journalized sentence has expired, Hernandez
is entitled to the writ and release from prison and from further postrelease
control.”); State ex rel. Cruzado v. Zaleski, 111 Ohio St.3d 353, 2006-Ohio-5795,
9 28 (“Because Cruzado’s sentence had not yet been completed when he was
resentenced, Judge Zaleski was authorized to correct the invalid sentence to
include the appropriate, inandatory postrelease-control term.”); State v. Simpkins,
117 Ohio St.3d 420, 2008-Ohio-1197, syllabus (“In cases in which a defendant is
convicted of, or pleads guilty to, an éffense for which postrelease control is
required but not properly included in the sentence, the sentence is void, and the
state is entitled to a new sentencing hearing to have postrelease control imposed
on the defendant unless the defendant has completed his sentence.”); State v.

Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462, § 70 (“[Olnce an offender has

3 The nature of the resentencing hearing depends upon when the partially void sentence was entered. For
sentences entered on or after July 11, 2006, R.C. 2929.191 prescribes the resentencing hearing and
remedial mechanism to correct such sentencing entries. State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-
6434, paragraph two of the syllabus. For sentences entered prior to July 11, 2006, the proper remedy is a
resentencing hearing “limited to [the] proper imposition of postrelease control.” Fischer, 2010-Ohio-6238,
at§29. Although the majority in Fischer did not explicitly state that this limited resentencing hearing is an
R.C. 2929.191 hearing, it appears that an R.C. 2929.191 hearing would meet the majority’s requirements.
See Fischer, 2010-Ohio-6238, at 4 43, Fn. 3 (Lanzinger, J., dissenting) (noting that the majority’s opinion
effectively overruled paragraph one of the syllabus in Singleton, 2009-Ohio-6434, requiring a de novo
resentencing hearing). '
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completed the prison term imposed in his original sentence, he cannot be subjected
to another sentencing to correct the trial court’s flawed imposition of postrelease
control.”).

{930} The issue sub judice is whether the trial court was without
jurisdiction to impose five years of mandatory PRC on Holdcroft’s aggravated
arsdn conviction (Count One) atrlthe resentencing hearing becaﬁse Holdcroft had
already served “the prison term ordered by the trial court.” Specifically, the issue
concerns whether the words “prison term” and “sentence” used by the Ohio
Supreme Court in Bezdk, Hernandez, Cruzado, Simpkins, and Bloomer mean the
prison term the trialrcourt ordered for each conviction (Count) or Whether these
words refer to the entire term of imprisonment for all convictions (Couﬁts) in the
case, i.e. the aggregate sentence imposed for the entire case. If the words have the
former meaning, the trial court was without jurisdiction to impose five years of
mandatory PRC on Holdcroft’s aggravated érson conviction (Count One) since
Holdcroft had alreédy served his ten-year sentence on that conviction (Count). If
the words have the latter meaning, the trial court had jurisdiction to impose the
five years of mandatory PRC on Holdcroft’s aggravated arson conviction (Count
One) since Holdcroft was still incarcerated on his total aggregate sentence at the
time of the resentencing hearing. For the reasons that follow, we conclude that the

words “prison term” and “sentence” as used by the Ohio Supreme Court in
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- Hernandez and the cases that follow it mean the entire journalized sentence for all
convictions (Counts) in the case, i.e. the aggregate sentence; and therefore, the
trial court suE judice had jurisdiction to impose the mandatory five-year term of
PRC on Holdcroft’s aggravated arson conviction (Count One).

{931} The answer to our inquiry is not directly revealed by the Ohio
Supreme Court’s decisions in Hernandez, Bezak, or Bloomer because the
defendants in those cases were serving terms of impri_sonment stemming from
single-count indictments. 2006-Ohio-126, at 9 4; 2007-Ohio-3250, at § 1; 2009-
Ohio-2462, at § 22. Comparison to the Court’s decision in Cruzado is also
inapposite since the offender was sentenced o.n two counts from two separate
indictments; the trial court ordered that the sentences be served concurrently; and,
the offender was resentenced prior to the expiration of the concurrent terms of
imprisonment. 2006-Chio-5795, at § 2, 8-9. Similarly, the offender in Simpkins
was sentenced to three concurrent terms of imprisonment stemming from a single
indictment, and the offender was resentenced prior to the expiration of the
concurrent terms of imprisonment. 2008-Chio-1197, at § 1-3.

{432} While the aforementioned cases do not directly answer the specific
question presented here, they do provide the policy lens through which similar
| cases ought to be viewed. The Court in Hernandez explained that notifying an

offender of his post-release control obligations after he has already served the term
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of imprisonment “would circumvent the objective behind RC 2929.14(F) and
2967.28 to notify defendants of the imposition of postrelease control at the time of
their sentencing.” 2006-Chio-126, at § 28. Significant to the Court’s decision in
Hernandez was the fact that the offender had already been released from his
original term of imprisonment and had unknowingly violated his PRC. /4. at  5-6.
See also Simpkins, 2008-0Ohio-1197, at § 17. When the prison wal;den argued that
the trial court’s failure to properly notify the offender of PRC could be corrected
by simply hblding a resentencing hearing, the Court rejected that argument—
comparing an after-the-fact PRC notification to an after-the-fact community
control notification, Hernandez, 2006-Ohio-126, at ¥ 31, citing State v. Brooks,
103 Ohio St.3d 134, 2004-Ohio-4746; Simpkins, 2008-Ohio-1197, at ¢ 17. The
Court in Hernandez observed that the purpose of R.C. 2929.19(B)(5), which
requires that the trial court provide offenders sentenced to community control with
notice of the possible consequences for violating their community control, is to
- provide offenders with the notice before a violation of their community control.
2006-Ohio-126, at § 31, citing Brooks, 2004-Ohio-4746, at § 33. Similarly, the
purpose of R.C. 2929.19(B)(2)(c)-(e), formerly R.C. 2929.19(B)(3)(c)-(e), is to
provide the offender with notice of the possible consequences if he violates the
terms of post-release control before a violation of his post-release control has

actually occurred. Interpreting the terms “prison term” and “sentence” used in the
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aforementioned cases as the aggregate sentence on all convictions (Counts) in the
case is consistent with the purpose behind R.C; 2929.19(B)(2)(c)-(e), because the
offender would be notified about his PRC before his release from prison and,
consequently, before a violation of PRC could ever occur.

{933} Interpreting “prison term” and “sentence” used in the aforementioned
cases as the aggregate sentence on all convictions in the case is also consistent
with Ohio Revised Code Chapter 2929. For purposes of Chapter 2929, *“prison
term” includes “[a] stated prison term,” and the “stated prison terin” includes the
“combination of all prison terms and mandatory prison terms imposed by the
sentencing court.” R.C. 2929.01(BB), (FF). Similarly, the term “sentence”
includes the “combination of sanctions imposed by the sentencing court on an
offender who is convicted of or pleads guilty to an offense.” R.C. 2929.01(EE)
(emphasis added). Possible “sanction[s]” include terms of imprisonment imposed
under 2929.14. R.C. 2929.01(DD). Moreover, RC 2929.14(C)(6) provides that
“[wlhen consecutive prison terms are imposed pursuant to * * * [R.C. 2929.14],
the term to be served is the aggregate of all of the terms so imposed.” See also
Ohio Adm. Code § 5120-2-03.1 (*When consecutive stated prison terms are
imposed, the term to be served is the aggregate of all of the stated prison terms so

imposed.”). Consequently, throughout Chapter 2929, the words “prison term” and
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“sentence” can refer to multiple terms of imprisonment (sanctions under R.C.
2929.14) imposed by the se{itencing court, i.e. the aggregate sentence.

{934} Interpreting the words “prison term” and “sentence” used in the
aforementioned cases as the aggregate sentence imposed on all convictions
(Counts) in the case is also consistent with R.C. 2929.191. In response to Jordan
and Hernandez, the General Assembly enacted H.B. 137, which provided, in
relevant part:r

(A)() If, prior to the effective date of this section, a court
imposed a sentence including a prison term of a type described in
division (B)(3)(c) of section 2929.19 of the Revised Code and
failed to notify the offender pursuant to. that division that the
offender will be supervised under section 2967.28 of the Revised
Code after the offender leaves prison or to include a statement to
that effect in the judgment of conviction entered on the journal
or in the sentence pursuant to division (F)(1) of section 2929.14
of the Revised Code, at any time before the offender is released
from imprisonment under that term * * *

(2) If a court prepares and issues a correction to a judgment of
conviction as described in division (A)(1) of this section before
the offender is released from imprisonment under the prison term
the court imposed prior to the effective date of this section, the
court shall place upon the journal of the court an entry nunc pro
tunc to record the correction to the judgment of conviction and
shall provide a copy of the entry to the offender or, if the
offender is not physically present at the hearing, shall send a
copy of the entry to the department of rehabilitation and
correction for delivery to the offender, * * *
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R.C. 2929.191(A)(1), (2) (emphasis addéd) (eff. 7-11-06). As we alluded to
above, the words “prison term” and “sentence” in R.C.. 2929.191 have been
expressly defined in R.C. 2929.01 to inblude the combination of prison terms, i.e.
the aggregate sentence, imposed upon an offender by the sentencing court.

{9135} Moreover, R.C. 2929.191°s language must be interpreted in light of
the history in which it was enacted, the General Assembly’s response to Jordan
and Hernandez, and in light of its remedial purpose. Singleton, 2009-Ohio-6434,
at | 48 (Pfeifer, J., dissenting) (R.C. 2929.191 was enacted in response to Jordan
and Hernandez); Id. at § 65 (Lanzinger and Stratton, J.J., concurring in part,
dissenting in part) (same); Id. at § 23 (descﬁﬁing R.C. 2929.191 as remedial);
(H.B. i37 Final Bill Analysis) (“amendments made in the act concerning post-
release control are non-substantive and merely clarify the prior law and thus are
remedial in nature™). ‘Remedial laws ére to be liberally construed to give effect to
their legislative purpose and to promote justice. R.C. 1.11. See also Clark v.
Scarpelli, 91 Ohio St.3d 271, 275 (2001), citing Curran v. State Auto. Mut. Ins.
Co., 25 Ohio St.2d 33, 38 (1971). The General Assembly’s purpose in enacting
R.C. 2929.191 was, in part, “to reaffirm that, prior to [the statute’s] effective date,
an offender subject to post-release control sanctions was always subject to the

post-release control sanctions after the offender’s release from imprisonment

* R.C. 2929.19]1 was recently amended by H.B. 86 (eff. 9-30-11) to reflect changes in the sentencing
statntes, however, the changes to R.C. 2629.191 were not substantive and do not affect the analysis herein.
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without the need for any prior notification or warning * * *.” (H.B. 137 Final Bill
Analysis). The General Assembly also declared that it intended R.C. 2929.191 to -
apply “regardless of whether [the offenders] were sentenced prior to, or are
sentenced on or after, the act’s effective date * * *.” (Id.). See also Singleton,
2009-Ohio-6434, at 9§ 65 (Lanzinger and Stratton, I.J., concurring in .peltrt,
dissenting in part). In light of the foregoing, we conclude that interpreting the
words “prison term™ and “sentence” as the aggregate sentence for all convictions
(Counts) in the case better effectuates the iegislative purpose of R.C. 2929.191 by
ensuring that offenders are serving post-release control upon their release from
prison as required under R.C. 2967.28(B).

{936} The Court of Appeals, for its part, has taken different positions on
this precise issue. The Eighth District has held that it is the expiration of the
sentence on the specific convictioﬁ (Count) for Which post-release control is
applicablé, and not the offender’s ultimate release from prison, that determines
whether a court may correct a sentencing error and impose post-release control at
resentencing. State v. Dresser, 8th Dist. No. 92105, 2009-Ohio-2888, % 11;
reversed on other grounds in State ex rel. Carnail v. McCormick, 126 Ohio St.3d
124, 2010-Ohio-2671. The defendant in Dresser pled guiltj( to two counts of rape
and two counts of pandering sexually-oriénted material involving a minor in 2000.

2009-Ohio-2888, at § 3. The trial court imposed an indefinite concurrent sentence
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of ten years to life on the rape charges and a concurrent sentence of five years on
the pandering charges. Id. The trial court further ordered that the concurrent rape
sentence was to run consecutive to the five-year concurrent sentence for
pandering; however, the tnal court failed to impose post-release control on the
pandering counts. /d. In July 2007, the trial court held a hearing and advised the
defendant of his mandatory five-year term of PRC on the pandering convictions.
Id. at | 4. The defendant appealed and argued that he could not be given PRC on
the pandering convictions since he had already served his five year concurrent
" terms on those convictions by the time of the hearing. /d. at § 5. The Eighth
District determined that, because the defendant had failed to file the original
sentencing ﬁanscript, there was no evidence as to which order the offenses were to
be served, and, in the absence of evidence to the contrary, the sentence for the rape
charges was to be served first. Id., citing State v. Dresser, 8th Dist. No. 90305,
2008-Ohio-3541 (Dresser I). Nevertheless, the Eighth District concluded the trial
court erred by failing to conduct a de novo hearing and remanded the matter for a
new sentencing hearing. /d.

{937} On remand, the trial court conducted a de novo sentencing hearing
and ordered the concurrent five-year sentence on the pandering charges be served
prior to the indefinite rape sentences. Id. at 9 6. The trial court then concluded

that post-release control could not be imposed on the pandering convictions,
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because the defendant had already served the five-year sentence on those
convictions. Jd. Thereafter, the State appealed and argued that the trial court erred
by failing to impose the mandatory term of PRC. /d. at § 7. The Eighth District
fejected the State’s argument, however, and concluded that the trial court could
not retroactively impose the mandatory PRC upon the defendant for his pandering
convictions since he had already served the sentence for those convictions by the
time of the resentencing hearing. /d. at § 8.

{9438} In reaching its decisioﬁ in Dresser, the Eighth District stated that
“other districts have also considered this issue and have concluded that it is the
expiration of the prisoner’s journalized sentence, rather than the offender’s
ultimate release from prison that is determinative of the trial court’s authority to
fe?sentence.” Id. at § 11, citing State v. Bristow, 6th Dist. No. L-06-1230, 2007-
Ohio-1864; State v. Turner, 10th Dist. No. 06AP-491, 2007-Ohio-2187; and State
v. Ferrell, 1st Dist. No. C-070799, 2008-Ohio-5280. Although the Eighth District
correctly stated the general proposition of law from those cases, the appellate court
failed to apply the proposition of law correctly in Dresser. The facts of Dresser
are easily distinguishable from the facts in Bristow, Turner, and Ferrell. All of the
defendants in those cases, unlike Dresser, were sentenced to consecutive sentences
for convictions in separate cases stemming from separate indictments. Bristow,
2007-Ohio-1863, at 9 2; Turner, 2007-Ohio-2187, at § 4; Ferrell, 2008-Ohio-
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5280, at 9] 1. In fact, the defendants’ convictions in Turner and Ferrell were from
different counties. 2007-Ohio-2187, at 9 4; 2008-Ohio-5280, at 9§ 1.
Consequently, the “journalized sentence” to which the Courts in Bristow, Turner,
and Ferrell were referring to was the journalized sentence for an entire case—not
the sentence for a single conviction (Count) in a single case. Therefore, the
specific rule of law from Bristow, Turner, and Ferrell was that a trial court lacks
jurisdiction to impose PRC upon an offender when the sentence for the entire case
has been already served, even though the offender is still incarcerated on a
different case and the sentence in the second case was ordered to be served
consecutive to the first (now finished) case. This rule has been followed by
several other districts besides the first, sixth,” and tenth, including this district.
State v. Arnold, 189 Ohio App.3d 238, 2009-Ohio-3636 (2nd Dist.); State v. Ables,
3d Dist. No. 10-11-03, 2011-Ohio-5873; State v. Henry, 5th Dist. No. 2006-CA-
00245, 2007-Ohio-5702; State v. Rollins, 5th Dist. No. 10CA74, 2011-Ohio-2652.
Despite the obvious differences between the facts and procedural history in
Bristow, Turner, Ferrell, and the facts and procedural history in Dresser, the

Eighth District still follows Dresser and continues to examine sentences on

5 The Sixth District does have one case not following this rule. State v. Lathan, 6th Dist. No. L-10-1359,
2011-Ohio-4136. This appears to be the only case that has held that consecutive sentences in separate
cases constitute one aggregate sentence for purposes of resentencing for proper imposition of PRC. The
Sixth District has other cases following the rule it previously set forth in Brisfow, supra. State v. Larkins,
6th Dist. No. H-10-010, 2011-Ohio-2573; State v. Helms, 6th Dist. No, L-10-1079, 2010-Ohio-6520.
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specific convictions (Counts) for purposes of deternﬁnjilg whether a trial court has
jurisdiction to impose PRC at a resentencing hearing. State v. Cobb, 8th Dist. No.
93404, 2010-Ohio-51 18; State v. O ‘Hara, 8th Dist. No. 95575, 2011-Ohio-3060.
{939} The Ninth District, on the other hand, has concluded that, for
purposes of determining whether a trial court haé jurisdiction to resentence an
offender to properly impose PRC under Hernandez and its progeny, a “journalized
sentence that includes consecutive sentences does not expire until the aggregate
time of the consecutive sentences expires.” State v. Deskins, 9th Dist. No.
I0CA009875, 2011-Ohio-2605, § 19. The defendant in that éase pled guilty to
five counts of rape, and, in September 2003, the trial court sentenced him to serve
five years imprisonment on each count and further order that the terms be served
consecutively for an aggregate term of twenty-five years. Id. at §2-3.5 In April
2010, the trial court held a resentencing hearing and resentenced the defendant to
the same twenty-five-year aggregate prison term, but this time properly imposed
the mandatory five-year term of PRC. Id. at % 4. Like Holdcroft herein, the
defendant in Deskins argued that the trial court lacked jurisdiction to impose PRC

on at least one of his convictions since he had already served seven years by the

S It is not clear from the appellate court’s decision whether or not the trial court specified the order in which
the defendant was to serve the consecutive prison terms, i.e. count one first, count two second, etc. Deskins,
2011-Chio-2605, at 1 2-3.
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time of the resentencing heai‘ing, but the Ninth District rejected this argument and
found that the defendant’s journalized séntence had not expired. Id. at Y 19.

{440} To reach its decision, the Ninth District relied upon the Fifth
District’s decision in State v. Tharp, 5th Dist. No. 07-CA-9, 2008-Ohio-3995. T hel
defendant in Tharp pled no contest and was found guilty of two counts of
burglary, second degree felonies; one count of theft of a motor vehicle, a fourth
degree felony; two counts of theft of a firearm, fourth degree felonies; one count
of breaking and entering, a fifth degrge felony; and two counts of theft in
violation, fifth degree felonies. Id. at 2. On November 1, 2000, the trial court
sentenced the defendant to two years on each of the two burglary convictions, one
year on the theft of a mqtor vehicle conviction, one year on the‘breaking and
entering conviction, six months on each of the two theft of ‘a firearm convictions,
and six months on each of the two theft convictions. /d. at § 3. The trial court
ordered that the terms of imprisonment be served cohsecutively for an aggregate
eight years imprisonment, but the trial court did not specify which term of
imprisonment was to be served first. Id. at § 3, 11. On October 16, 2006, the trial
court held a resentencing hearing to properly impose PRC. /d. at 4. On appeal,
the defendant argued that the trial court lacked jurisdiction to impose PRC upon
his burglary convictions (Counts One and Two) since the termination judgment

entry listed the burglary convictions first, and he had already served the four years
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for those convictions by the time of the resentencing hearing. /d. at § 12. The
Fifth District rejected the defendant’s argument, reasoning as follows:

The charges for which Appellant was found guilty and sentenced

to arise from a single indictment issued on February 24, 2000.

The trial court’s sentencing entry stated that each term was to

be served consecutively, but the trial court generally stated as to

each count that, “said period of incarceration to be served

consecutive to the time herein imposed.” The trial court did not

specity that certain counts were to be served consecutively to
another. Accordingly, we find Appellant’s journalized sentence
. for an aggregate term of eight years does not expire until

November 2008. The trial court did not lack jurisdiction to

correct Appellant’s invalid sentence to include post release

control because Appellant’s journalized sentence had not yet
expired when he was resentenced.
Id. atq 14.

{441} While the trial court sub judice did specify that Holdcroft’s ten-year
aggravated arson sentence be served first, we do not think this fact, alone,
- sufficiently distinguishes our case from Deskins and Tharp, supra. Although the
Fifth District did rely upon this fact, in part, when it reached its decision, it also
specifically noted that the defendant’s sentence arose from 2 single indictment. Id.
- Since its decision in Tharp, the Fifth District has distinguished Turner, Ferrell,
and Arnold, at least in part, on the basis that the defendants in those cases were
sentenced in separate cases. State v. Booth, Sth Dist. No. 2010CA00155, 2011-
Ohio-2557, ¥ 12-13. The Fifth District has also more recently clarified the

applicable rule to be gleaned from Bristow, Turner, Ferrell, and Arnold as
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follows: “where an offender has completed his sentence on the case for which the
court has resentenced him under R.C. 2929.191, the resentencing entry is void for
lack of jurisdiction even if the offender remains incarcerated on another case at the
time of the resentencing.” Id., at 9 12, citing State v. Henry, 5th Dist. No. 2006-
‘CA-00245, 2007-Ohio-5702. See also Rollins, 2011-Ohio-2652, at 10 (“the.
Janguage of R.C. 2929.191(A)(1) which permits resentencing “at any time before
the offender is released from prison on that term” refers to the Richland County
sentence. The sentence from Paulding County is a completely separate term of
imprisonment, imposed by a different court under a separate indictment and case,
and imposed roughiy ten months after appellant began to serve his term of
imprisonment from Richland County.”).

{942} After reviewing the aforementioned cases, we agree with the Fifth
District that the rule in Bristow, Turner, Ferrell, and Arnold applies where the
offender has been sentenced in separate cases and the separate cases have been
ordered to be served consecutively. We do not agfée with the Eighth District’s
expansion of this rule to includé convictions (Counts) in a single case arising from
a single indictment like the case herein. Therefore, we hold that, for purposes of
determining whether a trial court has jurisdiction to resentence a defendant to
properly include PRC, a jourhalized sentence for a single case that includes

consecutive sentences on separate convictions (Counts) does not expire until the
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aggregate time of the consecutive sentences for all the convictions (Counfs)
expires. Deskins, 2011-Ohio-2605, at § 19.

{943} Our holding here is not only consistent with the Ohio Revised Code
and the applicable case law but is also comsistent with public policy. As we
previously mentioned, our conclusion here is consistent with the policy of
notifying the offender of his PRC brior to a possible violation of the same.
Moreover, our conclusion here ensures that offenders are acfually serving their
PRC—PRC, which was determined to be appropriate as a matter of public policy
as evidenced in R.C. 2967.28. This strong public policy of ensuring that offenders
are serving post-release control was fﬁrther expressed when the General Assembly
promptly passed of H.B. 137 (enacting R.C. 2929.191) in response to the Ohio
Supreme Court’s decisions in Jordan and Hernandez. The Ohio Supreme Court
hae also recognized this same public policy in its post-release control cases. See
Simpkins, 2010-Ohie—1197, at 9 26 (“Although res judicata is an important
doctrine, it is not so vital tﬁat it can override ‘society’s interest in enforcing the
: law, and in meting out the punishment the legislature has deemed just.””) (quoting
State v. Beasley, 14 Ohio St.3d 74, 75 (1984)); Fischer, 2010-Ohio-6238, at 9 21-
23. Finally, our decision encourages multi-count indictments (a single case) rather
than separate indictments (separate cases), which enhances judicial economy,

diminishes inconvenience to witnesses, and minimizes the possibility of
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incongruous results for the defendant. See State v. Schaim, 65 Ohio St.3d 51, 58
(1992) (joinder under Crim.R. 8(A)).

{944} Since Holderoft had not yet completed his aggregate fifteen-year
sentence before the resentencing hearing was held, the trial court had jurisdiction
to sentence him to five years of mandatory PRC on his aggravated arson
conviction (Count One).

" {945} Holdcrofi’s first assignment of error is, therefore, overruled.

{446} Having found no error prejudicial to the appellant herein in the

particulars assigned and argued, we affirm the judgment of the trial court.
Judgment Affirmed
ROGERS, P.J. concurs. |

fjlr

SHAW, P.J., Concurs in Part and Dissents in Part.

{947} In its decision to overrule the first assignment of error, the majority
acknowledges that the Supreme Court of Ohio has not resofved the issue presented
‘of whether a trial court has the authority to impose postrelease control on a
defendant who has already completed his or her prison term for a particular
offense, but remains imprisoned on another offense arising from the same case. In

proposing its resolution of this issue, the majority sets forth a statutory and case
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analysis that the majority believes precludes the reviewing court from considering
the specific sentence ordered by the trial court directed to each individual offense
charged within an indictment. Instead the majority wquld require the reviewing
court to base its decision only upon a "lump-sum," aggregate analysis which
essentially forges the entire "indictment," or "indictments" and the aggregate
"sentence” or "sentences” into a single, overall "prisonrterm."

{948} According to the majority, the multiple or consecutive sentences
contained within this single "prison term" are then always capable of later being
parsed and interpreted in favor of the state, for purposes of interpreting prison time
served and cleaning up PRC errors, {or perhaps even for interpreting double -
jeopardy implications), without regard to how many different individual offenses
are involved, without regard to the specific terms of any individual sentencing
orders contained within each judgment entry and without regard to how many of
these individual sentences, according to the specific terms of the judgment entry,
have in fact been completely served at the time any of these other issues are raised.
As a consequence, the majority effectively rules in the case before us that where
there are multiple sentences within a single case, the trial court does not have the
authority to specify which individual sentence is to be served first, regardless of

what it states in the judgment entry.
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{449} Because I believe the majority's proposal to shift our analysis of
these cases from the specific sentence imposed by the frial court pertaining to each
individual offense in any given indictment, toward an analysis based only upon the
overall aggregate sentence and aggregate prison term is problematic in geﬁeral and
unwarranted in this particular case, I respectfully dissent from the disposition of
the first assignment of error. I concur iﬁ the disposition of the remaining
assignments of error.

{950} My first concern is that the majority decision disregards the specific
terms of the judgment entry of sentence 1n this case, which, as even the majority
concedes, clearly indicates that the ten year prison term for count one would be
served prior to the remaining prison terms, and hence the sentence for count one
would have béen completed at the time the PRC issue regarding count one arose. I
see no sound reason for disregarding the specific language of a trial court's own
judgment entry of sentence in interpreting matters pertaining to that sentence.

Thus, even if the majority rationale were to be considered as a viable
“default" alternative employed to determine the order of sentences in those cases
where the sentencing entry is silent on the nature of the consecutive sentences,
there is no reason to apply it in the present case where the trial court itseif has
given us all the information we need to decide the question. And as noted above, it

seems to me that by disregarding the trial court's 'specific sentencing language in
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this case, we are effectively ruling that trial courts in general do not have the
authority to specify the order of consecutive sentences in a judgment -entry of
sentence; something that I question whether we have the authority to do.

- {951} Second, and perhaps more ﬁnportantly, beyond merely deviating
from what I believe to be the sounder appellate approach of addressing each
specific offense, conviction and sentence for each count in the indictment, I
believe the position taken by the majority runs counter to fundamental sentencing
principles in Ohio jurisprudence which requiré courts to separately analyze the
specific sentence imposed for each offense. The Supreme Court of Ohio has stated
the following with regard to the purpose underpinning Ohio felony-sentencing
statutes.

Ohio’s felony-sentencing scheme is clearly designed to focus the
judge’s attention on one offense at a time. Under R.C.
2929.14(A), the range of available penalties depends on the degree
of each offense. For instance, R.C, 2929.14(A)(1) provides that
“[flor a felony of the first degree, the prison term shall be three,
four, five, six, seven, eight, nine, or ten years.”’ (Emphasis
added.) R.C. 2929.14(A)(2) provides a different range for
second-degree felonies. In a case in which a defendant is
convicted of twe first-degree felonies and one second-degree
felony, the statute leaves the sentencing judge no option but to

assign a particular sentence to each of the three offenses,
separately. The statute makes no provision for grouping offenses

" We note that the legislature has since amended the felony-sentencing statutes to include new ranges of
available penalties for some offenses. For example, R.C. 2929.14(AX1) now provides, “[flor a felony of
the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or eleven years.”
However, the overriding offense-specific approach to the felony-sentencing scheme remains the same.
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together and impbsing a single, “lump” sentence for multiple
felonies.

Although imposition of concurrent sentences in Ohio may
appear to involve a “lump” sentence approach, the opposite is
actually true. Instead of considering multiple offenses as a
whole and imposing one, overarching sentence to encompass the
entirety of the offenses as in the federal sentencing regime, a
judge sentencing a defendant pursuant to Ohio law must consider
each offense individually and impose a separate sentence for each
offense. See R.C.2929.11 through 2929.19. * * * Ouly after the
judge has imposed a separate prison term for each offense may
the judge then consider in his discretion whether the offender
should serve those terms concurrently or consecutively. * * ¥
Under the Ohio sentencing statutes, the judge lacks the authority
to consider the offenses as a group and to impose only an omnibus
sentence for the group of offenses.

State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, { 8-9. (Internal Citations
Omitted) (Emphasis added).

{ﬁTSZ} In addition, the Supreme Court in Saxon specifically addressed the
term “sentence” as defined in R.C. 2929.01(E)E), the former R.C. 2929.01(F)(F),
and reached a conclusion that appears to be inconsistent with majority’s regarding
how the term “sentence” is applicable to Ohio’s felony-sentencing scheme,

[Revised Code Section] 2929.01(FF) defines a sentence as “the
sanction or combination of sanctions imposed by the sentencing
court on an offender who is convicted of or pleads guilty to an
offense.”® [The State] in the case at bar points to the
“combination of sanctions” language in this definition and urges
us to find that that [sic] language necessarily indicates that a
“sentence” includes all sanctions given for all offenses and is not

§ The term sentence is now codified under R.C. 2929.01(FF) which provides the same definition stated
above,
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limited to the sanction given for just one offense. But a trial
court may impose a combination of sanctions on a single offense,
for example, a fine and incarceration. See R.C. 2929.15 to
2929.18 * * *  Therefore, [the State’s] insistence that the
“combination of sanctions” language supports |[it’s] contentions
is misplaced. This language merely recognizes the availability of
multiple sanctions for a single offense.

Further, the statute explicitly defines “a sentence” as those

sanctions imposed for “an offense.” The use of the articles “a”

and “gn” modifying “sentence” and “offense” denotes the

singular and does not allow for the position urged by [the State].

A finding that the statute intended to package the sanctions for

all sentences into one, appealable bundle would ignore the plain

meaning of the statutory language: a senfence is the sanction or

combination of sanctions imposed on each separate offense. If the
legislature had intended to package sentencing together, it easily

could have defined “sentence” as the sanction or combination of

sanctions imposed for all offenses. :
Saxon at 1§ 12-13. (Emphasis in original).

{953} Notably, the Supreme Court also appears to apply this offense-
specific approach to sentencing in the context of postrelease control. In Bezak, the
Supreme Court expressly stated in its syllabus that “[wlhen a defendant is
convicted of or pleads guilty to one or more offenses and postrelease control is not
properly included in a sentence for a particular offense, the sentence is void. The
offender is entitled to a new sentencing hearing for that particular offense.”
Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, syllabus.

{954} It is also notable that the Supreme Court in Fischer limited its

decision to only overrule a specific portion of Bezak. The Supreme Court made it
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clear that it revisited “only one component of the holding in Bezak, and we
overrule only that portion of the syllabus that requires a complete resentencing
hearing rather than a hearing restricted to the void portion of the sentence.”
Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, § 36. Thus, the Supreme Court left
intact its approach to analyze a sentence for a particular offense when reviewing
whether a defendant is entitled to be resentenced for purposes of the trial court
properly imposing postrelease control.

{955} In addition, the statutory scheme for imposing postrelease control in
R.C. 2967.28 appears to mimic the felony-sentencing statute analyzed by the
Supreme Court in Saxon. In particular, the terms “sentence” and “prison term” are
used to refer to the individual sanction imposed by the trial court for a particular
offense. Like the felony-senfencing scheme, the statute governing postrelease
control assigns specific terms of postrelease control according to the degree of
felony or category of offense—i.e., felony sex offense. For instance, R.C.
2967.28(B) provides that

Each sentence to a prison term for a felony of the first degree,

for a felony of the second degree, for a felony sex offense, or for

a felony of the third degree that is not a felony sex offense and in

the commission of which the offender caused or threatened to

cause physical harm to a person shall include a requirement that

the offender be subject to a period of post-release control

imposed by the parole board after the offender’s release from

imprisonment. * * * Unless reduced by the parole board
pursuant to division (D) of this section when authorized under
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that division, a period of post-release control required by this
division for an offender shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense,
five years;

(2) For a felony of the second degree that is not a felony sex
offense, three years; .

(3) For a felony of the third degree that is not a felony sex
offense and in the commission of which the offender caused or
threatened physical harm to a person, three years.

(C) Any sentence to a prison term for a felony of the third,

fourth, or fifth degree that is not subject to division (B)(1) or (3)

of this section shall include a requirement that the offender be

subject to a period of post-release control of up to three years

after the offender’s release from imprisonment, if the parole

board, in accordance with division (D) of this section, determines

that a period of post-release control is necessary for that

offender * * *,

{956} Nowhere in R.C. 2967.28 does the legislature direct a court to treat a
“sentence” or a “prison term” as the aggregate sentence arising from the case for
purposes of imposing postrelease control. In fact, the statute makes no provisions
for grouping offenses together and imposing a single aggregate term of postrelease
control for multiple felonies, despite the fact that one or more periods of

postrelease control are to be served concurrently. See R.C. 2967.28(F)(4)(c).}

Rather, the legislature in R.C. 2967.28 chose to consistently use the terms

? Revised Code Section R.C. 2967.28(F)(4)(c) states, “[i]f an offender is subject to more than one period of
post-release control, the period of post-release control for all of the sentences shall be the period of post-
release control that expires last, as determined by the parole board or court. Periods of post-release control
shall be served concurrently and shall not be imposed consecutively to each other.” -
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“sentence” and “prison term” to refer to a sentence for a particular offense for
purposes of imposing postrelease control.

{457} Finally, as noted earlier, I find it significant in this case that the trial
court specifically ordered Holdcroft to serve the ten-year semtence for the
aggravated arson conviction first, with the five-year sentence for the arson
conviction to be served consecutive to the aggravated arson sentence. The Eighth
‘District in State v. Dresser also found this fact persuasive in rcsblving the precise
issue before us. See State v. Dresser, 8th Dist. No. 92105, 2009-Ohio-2888, § 11,
reversed on other grounds in State ex re. Carnail v. McCormick, 126 Ohio St.3d
124-2010-Ohio-2671. The court in Dresser found dispositive the fact that the trial
court had ordered the defendant to serve his five-year sentence for pandering prior
to his indefinite ten-year to life sentence for rape. Id. The court relied on Bezak
and concluded the following:

Once an offender has served the prison term ordered by the trial

court, he or she cannot be subject to resentencing in order to

correct the trial court’s failure to impose postrelease control at

the original hearing. State v. Bezak, 114 Ohio St.3d 420, 2008-

Ohio-3250. Here, Dresser had completed his ([five-year

pandering] sentence; consequently, the trial court could not

impose postrelease control, after the fact, on the pandering

charges.

Dresser at 9§ 8.
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{958} The majority cites decisions from two other appellate districts in
support of its position that the “aggregate sentence,” and not the sentence imposed
for a particular offense, is to be considered when a defendant is resentenced to
properly impose pos_tfelease control. Supra at 9§ 39-42. However, as noted by-the‘
majority, the t_riél courts in both of those cases did not specify the order in which
the consecutive sentences were to be served.

{959} For all of these reasons, [ would sustain the first assignment of error
and find that the trial court was without the authority to impose the mandatory
five-year term of postrelease control required for the aggravated arson conviction

due to the fact that Holdcroft had already served his sentence for that offense.

{jlr
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