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Joseph McGrath, acting in propria persona filed this appeal along with

a motion for a Stay on 4-26-2012. See (Gourt llo¢ket):

A copy of the Notice of Appeal and Motion for Stay was served upon the

Cuyahoga County Prosecutors Office on 4-23-2012. See (Gertificate of Service

on Notice of Appnl and Motion for Stay).

A certificate of service is prima fa ia evidenoe that service was proper

upon the respondents. Paasew y, tietdY Thomas S, LTD., 2009 WL 5064132, 2009-

41iio-6852 (10th âist.)Aat (122-23).

"[0]n 5-11-2012 the record was filed, meaning paarsuant to S.Gt. R. Prae.

6.2 (A)(2) the appellant brief was due within 40 days afte s with a deadline

of 6-25-2012. On 6-6-2012 the court denied the Stay and the Clerk served notice

on ali;parties. See (fawt Llocket at 4-26-12, 5-15-12).

2'.a copy of Joseph McGrath's Merit Brief was serveddupon the appellees

counsel of record, the Guyaho8a County Proseccttors Office, at 1200 Ontario

Street, Cleveland, Ohio 44113. See (Certificate of Service on Merit Brief,

filed on 6-11-12). The appellees brief was due, pnrsuant to S.Ct. R. Prac.

6.3 (A)(2) within 30 days after the filing of the appellant's brief, with a

dealine of 7-21-2012.

In fact, on 7-21-12, Joseph McGrath wrote to the Clerk of the Ohio Supreme

Court to see if the appellees had ever filed a brief and if so, for a copy

of it as I was never served. See ( Stamped filed coQ3r of actual letter, Appx.,

1).
On 8-4-2012 Joseph McGrath received a copy of the appellees motion to

strike containing a "self serving hearsay affidav3.t from the appellees counsel,

that is improperly framed and inadmissible evideme." Fdx• arguendo, the

affidavit does not state that the affiant has direct porsonal knowledge of

the facts, nor does it state that he is competent to testify. tttio Giv. R.

1



56 and it should be striken in accordance with the Ohio Civil Rules.

The appellees knew at the latest, that their appellee brief was due by

6-25-2012 if I had waited until the last minute to file my brief, however I

filed idy brief on 6-11-12, meaning their brief wad due by 7-21-2012. On 7-

30-2012 the appelles filed their motion to strike,.... 5 days after their brief

was due at the latest if I had of waited to the last minute to file ms+ brief,

and I did not. {'It is 3.ncu€nbant on the defendants counsel to check the court's

docket to keep informed of the progress of the case." Garret v. Ctorta, 2008

WL 3975530, 2008-Ohio-4369 (8th Dist.) at ('916). The certificate of service

on the Merit Brief of Joseph McGrath is prima faeia evidence of proper service

of the brief. Paasew, supra. A simple reading of the court rules supports

loseph McGrath's claims, as well as,a reading of the docket and certificates

of serv3.ces. The appellees claims are not supported by the docunentation set

forth herein, nor are they able to overcome their failure to follow the Rules

of Court and their motion must be denied. The failure of the appellees to

timely file their brief was either a tactical move, or negligence, either way

they are out of rule and their motion must be denied and a merit affidavit

in support of this motion and attached docuEnent is attached. See (Appx., 2).

Wherefore, ,7oseph I+4cq-rath prays the court finds this motion well taken

and that the appellees motion be Denied.

8-4-2012
South Avon Belden Road

Ohio 44044

A true copy of the foregoing way"sent out today 8-4-2012 by regular U . S.
mail to the appellees counsel at 1 26(? Ontario Street, Gleveo<;44113
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STATE OF OFIIO ?

I,!3Rp,IN COUy7Y ) SS: Affidavit of Joseph McGrath

I, Joseph McGrat(p, state under the penalty of the law that I have direct

personal knowledge of the facts herein and that I aq ccrnpetent to testify and

the follwoing is true and correct.

That I am the Relator-Appellant in State ex re.l McGrath v. McGlelland,

Case 2012-0737 and that I filed a Notice of Appeal with Motion to Stay with

this Court on^ 446v-J2 and I properly served a copy of those documents upon

the appellees counsel.

That within rule, on 6-11-2012 1 properly filed my Merit Brief with the

Clerk of the Ohio Supreme Court and I served a copy of the brief upon the appelles

counsel om 6-8-2012 and to date the appellees have not responded to the brief

by Rule S.Ct. Prac. R. 6.3 (2).

That I wrote to the Clerk of the Ohio Supreme Court to see if the appellees

had filed their appellee britf in this case on 7-21-2012 because they did not

serve me with a copy and that the attached letter Appx., 1 is true and correct

copy taken from the original.

That I will be severley prejudiced if the appellees are permitted to file

an appellee brief out of rule, as this will delay a decision on this case and

permit the unlawful actions of the appelles as set forth in the Merit Brief

of Joseph McGrath.

That I incorporate the facts and law within the attached memorandum in

support as if re-written.

Affiant further sayeth naught.

8-4-2012 r.t a usc l^Yb..a

Sworn to and subscribed in my presence^iy, 2012.

N t blo ary pu lc,
Uf) oKl l{l -tO g2T f)01i-AJ l Zed

My comnission expires on, w„^,
e^J)f/ / S~ 13-l91 4',_̂ĉ

Appx., 2 e//4^8f (•?S Co .
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