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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.

JOBSOHIO :

41 South High Street, Suite 1500 : Case No.
Columbus, Ohio 43215, :

Relator, ' : ORIGINAL ACTION IN
: MANDAMUS

V.
COMPLAINT

DAVID GOODMAN,

DIRECTOR, OHIO DEPARTMENT
OF COMMERCE '
77 South High Street, 23rd Floor
Columbus, Ohio 43215-6123

Respondent.

INTRODUCTION

1. This action concerns Am. Sub. IL.B. 1'(129th General Assembly), Am. Sub. H.B.
153 (129th General Assembly) (collectively, including R.C. Chapter 187, the “JobsChio Act”),
and R.C. Chapter 4313 (the “Transfer Act,” and, with the JobsOhio Act, the “Legislation™).

2. As detailed below, the JobsOhio Act authorizes the creation of a nonprofit entity
(JobsOhio) for the public purpose of promoting job creation and economic development in the
State of Ohio. The Transfer Act creates a mechanism to fund the activities of JobsOhio, whereby
the State may enter into an agreement (the “Franchise and Transfer Agreement™) to grant to
JobsOhio (or its nonprofit affiliate) a franchise on the merchandising and sale of spirituous liquor
in the State (the “Liquor Enterprise”) in exchange for valuable consideration in the form of a

negotiated transfer price.



JURISDICTION

3. Jurisdiction and venue are proper in this Court under Article IV, Section 2(B)(1)
of the Ohio Constitution and Revised Code § 2731.02. |

4. Revised Code § 4313.02(C)(2) imposes a clear legal duty on Respondent to
execute the Franchise and Transfer Agreement with Relator. Similarly, § 229.10 of Am Sub.
H.B. 153 orders that the Agreement “shall be executed by [Respondent] upon its completion.”

5. Despite his clear legal duty to execute the Franchise and Transfer Agreement,
Respondent has refused to do so until the Ohio Supreme Court is given an opportunity to address
the merits of constitutiohal challenges that have been made regarding the Legislation.

6. Relator therefore secks a peremptory writ of mandamus, or in lieu thereof, an
alternative writ of mandamus against Respondent, ordering him to execute the Franchise and
Transfer Agreement as required by Revised Code § 4313.02(C)(2) and § 229.10 of Am. Sub.
H.B. 153.

7. Exercise of the Court’s jurisdiction is necessary to allow Relator the opportunity
to timely adjudicate its claim against Respondent, and to provide a swift and conclusive
resolution to any and all questions regarding the constitutionality of the Legisla_tion.

PARTIES

8. Relator JobsOhio is a nonprofit corporation duly registered to do business in the
State of Ohio. JobsOhio Beverage System is a wholly-owned subsidiary of JobsChio and is the
named franchisee under the Franchise and Transfer Agreement. See Affidavit of Mark Kvamme
(“Kvamme Aff.”) at 9 2 (attached hereto as Exhibit A).

9. Respondent David Goodman is the Director of the Ohio Department of

Commerce (the “ODC™).



LEGISLATIVE BACKGROUND

10.  In February 2011, the General Assembly passed, and the Governor signed, Am.
Sub. H.B. 1, which enacted Revised Code Chapter 187, titled “JobsOhio Corporation.”

11. Chapter 187 does not create JobsOhio, but rather authorizes the Governor “to
form a nonprofit corporation, to be named ‘JobsOhio,” with the purposes of promoting economic
development, job creation, job retention, job training, and the recruitment of business to this
state.” R.C. § 187.01. To do so, the Governor must sign and file articles of incorporation for
JobsOhio with the Secretary of State’s office. JobsOhio’s existence “shall begin upon the filing
of the articles.” Id.

12.  Subject to a limited number of exceptions listed in R.C. § 187.03, JobsOhio is to
be organized and operated in accordance with R.C. Chapter 1702, the State’s nonprofit
corporation law. See R.C. § 187.01. Generally, JobsOhio may perform any functions permitted
by law. See R.C. § 187.03(A). Revised Code § 1702.12(F)(2), which applies to JobsOhio as a
nonprofit corporation, permits JobsOhio to enter into contracts.

13.  The General Assembly included in § 5 of Am. Sub. H.B. 1 a requirement that the
Director of the Department of Development (the “ODOD™) “find within the [Department’s] total
unexpendeci and unencumbered fiscal year 2011 General Revenue Fund appropriation an amount
not to exceed $1,000,000 in order to establish and operate the JobsOhio corporation.”

14.  Revised Code § 187.04 provides for the Director of the ODOD “to execute a
contract with JobsOhio for the corporation to assist the director and the department of
development with providing services or otherwise carrying out the functions and duties of the
department, including the operation and management of programs, offices, divisions, or boards,
as may be determined by the director in consultation with the governor.” Before it takes effect,

the contract must be approved by the Controlling Board of the State of Ohio. JobsOhio’s
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function under this contract will be advisory, and, as expressly pfovided in the statute, ODOD
will retain the exclusive authority to approve or disapprove any development contracts issued by
the State.

15.  In June 2011, the General Assembly passed, and the Governor signed, Am. Sub.
H.B. 153, which amended certain provisions of Chapter 187 and created Chapter 4313, titled
“Transfer of Enterprise Acquisition Project To JobsOhio.”

16.  Revised Code Chapter 4313 authorizes JobsOhio to assume responsibility for the
Liquor Enterprise throughout the State, a role that has previously been performed by the ODC’s
Division of Liquor Control. To accomplish this task, R.C. § 4313.02(E) requires the Director of
the Ohio Office of Budget and Management (the “OBM”) and the Director of the ODC, subject
to Controlling Board approval, to enter into a contract with JobsOhio to provide for the State
Division of Liquor Control’s continuing operation of the Liquor Enterprise, but at JobsOhio’s
expense and subject to performance standards established in the contract. Pursuant to this
contract, State employees will continue to perform many of the actual operational functions, and
JobsOhio Will be required to compensate the State for the performance of those functions.

17.  Revised Code Chapter 4313 also provides a funding mechanism to cover
JobsOhio’s ongoing expenses through a transaction involving JobsOhio and the Ohio Division of
Liquor Control. Specifically, Chapter 4313 authorizes the State to transfer its “Enterprise
Acquisition Project”—which the statute defines as “all or any portion of thé . . . assets of the
spirituous liquor distribution and merchandising operations o.f the division of liquor control”—
(i.c., the Liquor Enterprise) to JobsOhio for a period of up to twenty-five years. See R.C.

§ 4313.02(A).



18.  Under R.C. § 4313.02(A), the State rhay transfer to JobsOhio, and JobsOhio may
accept the transfer of, the Liquor Enterprise “for a transfer price payable by JobsOhio to the

[S]tate.”

19.  The transfer of the Liquor Enterprise is achieved through the Franchise and
Transfer-Agreement. |

20.  The terms of the Franchise and Transfer Agreement are negotiated on behalf of
the State by the Director of the OBM, in consultation with the Director of the ODC. R.C.
§ 4313.02(C)(2) (“The director of budget and management, in. consultation with the director of
commerce, may, without need for any other approval, negotiate terms of any documents,
including the transfer agreement, necessary to effect the transfer and the acceptance of the
transfer of the enterprise acquisition project.”).

21.  Once the terms of the Franchise and Transfer Agreement have been negotiated,
Chapter 4313 mandates that the Director of the OBM aﬁd the Director of the ODC execute the
Franchise and Transfer Agreement with JobsOhio on behalf of the State of Ohio. Zd. (“The
director of budget and management and the director of commerce shall execute the transfer
agreement on behalf of the state.”). Similarly, § 229.10 of Am. Sub. H.B. 153 orders that the
Agreement “shall be executed by [Respondent] upon its completion.”

FACTUAL BACKGROUND

22.  Pursuant to R.C. § 187.01, the Governor filed articles of incorporation for Relator
JobsOhio on July 5, 2011, with the Secretary of State’s office. See Kvamme Aff. at 3. (A true
and accurate copy of JobsOhio’s Articles of Incorporation is attached as Exhibit 1 to the

Kvamme Aff)

23.  The Governor thereafter appointed nine persons to serve as the Board of Directors

for Relator JobsOhio, as required by R.C. § 187.02. See Kvamme Aff. at § 5.
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24, Pursuént t0§5 of Am. Sub. H.B. ‘1, the ODOD set aside $1,000,000 from its total
unexpended and unencumbered fiscal year 2011 General Revenue Fund appropriation, of which
a portion has been used to supply JobsOhio with office equipment, computers, and other
necessities. Id. at § 6.

25.  Following its formation and pursuant to R.C. § 187.04, JobsOhio began
negoltiating the terms of the contract (the “Agreement for Services”) with the ODOD, setting
forth JobsOhio’s duties in assisting the ODOD. Id at ] 7. The parties finalized the terms of this
Agreement for Services in January 2012. Id. at § 8.

26.  Relator JobsOhio signed the Agreement for Services on January 20, 2012. Id. at

27.  On January 30, 2012, the Controlling Board of the State approved the Agreement
for Services. ODOD Director Christiane Schmenk signed and executed the Agreement for
Services that same d.ay. Id. at § 10.

28. A true and accurate copy of the executed Agreement for Services and the
Controlling Board minutes approving that agreement are attached as Exhibits 2 and 3,
respectively, to the Kvamme Aff.

29.  Pursuant to R.C. § 4313.02(E), Relator JobsOhio, the OBM, and the ODC also
 negotiated the contract to provide for the continuing operation of the Liquor Enterprise by the
State’s Division of Liquor Control (the “Operations Services Agreement”). Id. at 13. The
terms of the Operations Services Agreement were finalized in January 2012. Id. at { 14.

30.  Relator JobsOhio signed the Operations Services Agreement on January 20, 2012.

Id. atq 15.



31.  As required by R.C. § 4313.02(E), the Controlling Board of the State of Ohio
approved the Operations Services Agreement on January 30, 2012. Id. at § 16.

32. A true and accurate copy of the Operations Services Agreement as signed by
JobsOhio and the Controlling Board minutes approving that agreement are attached as Exhibits 4
and 3, respectively, to the Kvamme Aff.

33. In September 2011, Relator JobsOhié began negotiating the terms of the
Franchise and Transfer Agreement in accordance with R.C. § 4313.02(C)(2). Id. at ] 18.

34, As required by R.C. § 4313.02(C)(2), Respondent Goodman was consulted
regarding the negotiation of the terms of the Franchise and Transfer Agreement. Id. at  19.

35.  The terms of the Franchise and Transfer Agreement have been finalized.

36.  The terms of the proposed Franchise and Transfer Agreement comply with all
applicable legal requirements, including those imposed by R.C. Chapter 4313.

37.  Having concluded negotiation of the Franchise and Transfer Agreement, Relator
JobsOhio and its wholly owned subsidiary JobsOhio Beverage System signed the Franchise and
Transfer Agreement on August 7, 2012. Id. at ¥ 20.

38.  The Director of the OBM, Timothy Keen, approved the terms of the Franchise
and Transfer Agreement and then signed it on August 7, 2012. Id. at 7 21.

39, A true and accurate copy of the Franchise and Transfer Agreement signed by
Relator JobsOhio and Director Keen is attached as Exhibit 5 to the Kvamme Aff.

40.  Relator JobsOhio requested by letter dated August 8, 2012, that Respondent
Goodman execute the Franchise and Transfer Agreement on behalf of the State of Ohio, as
required by R.C. § 4313.02(C)(2). Id. at ] 23. A true and accurate copy of JobsOhio’s letter to

Respondent Goodman is attached as Exhibit 6 to the Kvamme Aff.



41.  Relator JobsOhio received a letter from Respondent Goodman dated August 9,
2012, declining to execute the Franchise and Transfer Agreement. Id. at ¥ 24. A true and
accurate copy of this letter (the “Refusal Letter”) is attached as Exhibit 7 to the Kvamme Aff.

42.  As stated in the Refusal Letter, Respondent Goodman concluded that the
Franchise and Transfer Agreement and the process by which it was negotiated comply with the
Transfer Act. Respondent Goodmén, however, declined to execute the Agreement due to the
existence of constitutional challenges that have been made regarding the Legislation.
Respondent Goodmanl noted that these conétitutional concerns have not been addressed by any
court, but that two lower courts have characterized them as “understandable” and “significant.”

43.  Respondent Goodman also noted that providing the Ohio Supreme Court with the
opportunity to immediately review these constitutional challenges could: (1) remove any cloud
of uncertainty; (2) allow JobsOhio to move forward directly with its more than $1.4 billion bond
offering to fund the 25-year transfer; and (3) enable JobsOhio to maximize the resources
available for job creation and economic development in Ohio.

44.  As identified in the Refusal Letter, there are seven primary constitutional
challenges that have been made regarding the Legislation:

(1) Whether the JobsOhio Act violates Article XIII, Section 1, which forbids the General
Assembly from conferring corporate powers via special act;

(2) Whether the JobsOhio Act violates Article XIII, Section 2, which requires all
corporations to be formed under the general laws;

(3) Whether the JobsOhio Act violates Article I, Section 16, which requires the courts to
be open so injured parties may obtain a remedy by due process;

(4) Whether the Legislation authorizes the State to lend credit to a private corporation, in
violation of Article VIII, Section 4;

(5) Whether the Transfer Act would require legislative appropriations extending past a
biennium, in violation of Article II, Section 22;



(6) Whether the Transfer Act would result in the State’s issuing debt in excess of limits
provided in Article VIII; and

(7) Whether Am. Sub. H.B. 153 violates the “one-subject rule” of Article II, Section 15.

45.  None of the constitutional challenges cited in the Refusal Letter has any merit.

46.  Notwithstanding that none of these constitutional challenges has any merit and
that the terms of the proposed Franchise and Transfer Agreement comply with R.C.
§ 4313.02(G), citing his oath of office to uphold the Ohio Constitution, Respondent Goodman
declined to execute the Agreement “until the Ohio Supreme Court is given an opportunity to
address the merits of these claims.”

47.  The transfer of the franchise on the Liquor Enterprise authorized under Chapter
43 1.3 cannot be accomplished until Respondent Goodman executes the Franchise and Transfer
Agreement.

48.  JobsOhio will use the profits it receives under the franchise on the Liquor
Enterprise to repay the bonds it issues to pay the transfer price. JobsOhio will also use these
profits to pursue the public purposes for which it was created, which include “promoting
economic develobment, job creation, job retention, job training, and the recruitment of business
to this state.” R.C. §187.01. Unless and until the Franchise and Transfer Agreement is
executed, Relator JobsOhio will lack the funding to fully pursue its public purposes. Kvamme

AfF. at § 25.

COUNT I (MANDAMUS)

49.  Relator repeats and realleges each and every of the foregoing allegations.
50.  Relator has a clear legal right to have Respondent cxecute the Franchise and

Transfer Agreement. The Franchise and Transfer Agreement has been negotiated, approved, and
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signed in accordance with R.C. § 4313.02(C)(2) by all necessary parties except Respondent
Goodman.

51.  Respondent Goodman has a clear legal duty to execute the Franchise and Transfer
Agreement under R.C. § 4313.02(C)(2) (“The director of budget and management and the
director of commerce shall execute the transfer agreement on behalf of the state.”) (emphasis
added). Section 229.10 of Am. Sub. HB. 153 likewise orders that the agreement “shall be
éxecuted by [Respondent] upon its completion.” Relator and Respondent have satisfied all
factual and legal prerequisites to executing the Franchise and Transfer Agreement.

52.  The sole reason Respondent Goodman has refused to execute the Franchise and
Transfer Agreement is because there have beén constitutional challenges made to the
Legislation, the merits of which no court has had an opportunity to address. However, none of
the potential constitutional challenges cited in the Refusal Letter has any merit whatsoever.

53.  Relator has no adequate remedy in the ordinary course of the law to require
Respondent Goodman to execute the Franchise and Transfer Agreement or to swiftly and
conclusively resolve all potential constitutional challenges to the Legislation.

54.  If Respondent does not execute the Franchise and Transfer Agreement, Relator
and all citizens of Ohio will suffer irreparable harm. Without the profits generated as a result of
the Franchise and Transfer Agreement, Relator cannot fully and immediately implement all
planned activities for advancing Ohio’s economic interests and creating jobs.

55. Relator is therefore entitled to a writ of mandamus ordering Respondent
Goodman to execute the Franchise and Transfer Agreement.

WHEREFORE, Relator prays for judgment against Respondent as follows:
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(a) In regard to Count I, that a peremptory writ of mandamus, or in licu
thereof, an alternative writ of mandamus, be issued to Respondent Goodman finding that the
Legislation is constitutional and ordering Respondent to execute the Franchise and Transfer
Agreement on behalf of the State, in accordancé. with R.C. § 4313.02(C)(2); and

(b) For any and all other relief as this Court deems just and equitable.

Respectfully submitted,

Aneca E. Lasley (007236
Gregory W. Stype (00203Y7)
SQUIRE SANDERS (US) LLP
2000 Huntington Center

41 South High Street
Columbus, Ohio 43215

Tel: (614) 365-2830
aneca.lasley@squiresanders.com
greg.stype@squiresanders.com

Douglas R. Cole (0070665)
ORGAN COLE + STOCK LLP
1335 Dublin Road, Suite 104D
Columbus, OH 43215

Tel: (614) 481-0902
drcole@ocslawfirm.com

Attorneys for Relator JobsOhio
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.
JOBSOHIO

41 South High Street, Suite 1500
Columbus, Ohio 43215,

Relator,

V.

DAVID GOODMAN,

DIRECTOR, OHIO DEPARTMENT
OF COMMERCE

77 South High Street, 23rd Floor
Columbus, Ohio 432156123

Respondent.

Case No.

ORIGINAL ACTION IN
MANDAMUS

AFFIDAVIT OF MARK KVAMME

1, Mark Kvamme, under penalty of perjury, hereby declare and state:

1. I am the President and Interim Chief Investment Officer of JobsOhio.

matters set forth in this Affidavit are within my personal knowledge, and 1 am competent to

testify to all matters stated herein.

2. Relator JobsOhio is a nonprofit corporation duly registered to do business in the

State of Ohio. JobsOhio Beverage System is a wholly owned subsidiary of JobsOhio and is the

named franchisee under a Franchise and Transfer Agreement.

RELATOR’S EXHIBIT |}




3. JobsOhio came into legal existence on July 3, 2011, when the Governor of Ohio
filed articles of incorporation for JobsOhio, pursuant to Revised Code § 187.01. A true and
accurate copy of JobsOhio’s articles of incorporation is attached as Exhibit 1.

4. As stated in the articles of incorporation, JobsOhio “is organized, and at all times
shall be operated, for the purposes of promoting economic development, job creation, job
retention, job training, and the recruitment of business to the State of Ohio, as set forth in Section
187.01 of the Ohio Revised Code.”

3. After filing the articles of incorporation for JobsOhio, the Governor appointed
nine persons to serve as the Board of Directors for J obsOhio.

6. Pursuant to Section 5 of Am. Sub. H.B. 1, the Ohio Department of Development
was required to set aside $1,000,000 from its unexpended and unencumbered fiscal year 2011
General Revenue Fund appropriation to assist JobsOhio with transition and start-up costs. A
portion of this monéy has been used to supply JobsOhio with office equipment, computers, and

other necessities.

7. Section 187.04 of the Ohio Revised Code requires the Director of Development to
“execute a contract with JobsOhio for the corporation to assist the director and the department of
development W‘lﬂ'l providing services or otherwise carrying out the functions or duties of the
department.” In fulfillment of this requirement, JobsOhio and the Department of Development
negotiated a contract (the “Agreement for Services”) detailing JobsOhio’s role in assisting the
Department of Development in bringing capital investment and employment opportunities to the

State.

8. In January 2012, the parties finalized the terms of the Agreement for Services.

9. JobsOhio signed the Agreement for Services on January 20, 2012.



10.  Asrequired by R.C § 187.04, the Controlling Board of the State of Ohio approved
the Agreement for Services on January 30, 2012; Director of Development Christiane Schmenk
executed the Agreement for Services that same day.

11.  True and accurate copies of the executed Agreement for Services and the
Controlling Board minutes approving that agreement are attached hereto as Exhibits 2 and 3,
respectively.

12. As a means of facilitating the State’s transfer of its spirituous liquor
merchandising and distribution operations (the State’s “Liquor Enterprise”) to JobsOhio, R.C.
§ 4313.02(E) states that JobsOhio, the Director of Budget and Management, and the Director of
Commerce shall enter into a contract “for the continuing operation by the [D]ivision of [L]iquor
[Clontrol of spirituous liquor distribution and merchandising.”

13.  In accordance with R.C. § 4313.02(E), JobsOhio, the Ohio Office of Budget and
Management and the Ohio Department of Commerce negotiated the terms of a contract (the
“Operations Services Agreement”), to provide for the continuing operation of the Liquor
Enterprise by the State’s Division of Liquor Control.

14.  In or about January 2012, the terms of the Operations Services Agreement were
finalized.

15.  JobsOhio signed the Operations Services Agreement on January 20, 2012.

16. As required by R.C § 4313.02(E), the Controlling Board of the State of Ohio

approved the Operations Services Agreement on January 30, 2012.



17.  True and accurate copies of the Operation Services Agreement as signed by
JobsOhio, and Controlling Board minutes approving that agreement are attached hereto as
Exhibits 4 and 3, respectively.

18.  In accordance with R.C. § 4313.02(C)(2), in September 2011, JobsOhio and the
Ohio Office of Budget and Management began negotiating the terms of an agreement pursuant to
which the State of Ohio will grant to JobsOhio (or its nonprofit affiliate), in exchange for a
payment from JobsOhio to the State, a franchise on the State’s Liquor Enterprise for up to 25
years (the “Franchise and Transfer Agreement”).

19.  Over the course of these negotiations, the Director of the Ohio Department of
Commerce, David Goodman, was consulted regarding the terms of the Franchise and Transfer
Agreement.

20.  JobsOhio signed the Franchise and Transfer Agreement on August 7, 2012.

21.  Director Keen approved the terms of the Franchise and Transfer Agreement and
signed it on August 7, 2012.

22. A true and accurate copy of the Franchise and Transfer Agreement signed by
JobsOhio and Director Keen is attached hereto as Exhibit 5.

23.  On August 8, 2012, JobsOhio sent a letter to David Goodman enclosing a copy of
the Franchise and Transfer Agreement signed by JobsOhio and Director Keen and requesting
that Ditector Goodman execute the Franchise and Transfer Agreement on behalf of the State of
Ohio, as required by to R.C. § 4313.02(C)(2). A true and accurate copy of this letter is attached

hereto as Exhibit 6.



24. JobsOhio received a letter from David Goodman dated August 9, 2012, refusing
to execute the Franchise and Transfer Agreement. A true and accurate copy of this letter is

attached hereto as Exhibit 7.

25.  JobsOhio intends to use profits carned on the liquor franchise to pursue the public
purposes for which JobsOhio was created, which include “promoting economic development, job
creation, job retention, and the recruitment of business to this state.” R.C. § 187.01. Unless and
until the Franchise and Transfer Agreement is executed, JobsOhio lacks the funding to fully

pursue its public purposes.

FURTHER AFFIANT SAYETH NAUGHT.

7=

Mark K e [
President and Interim Chief Investment Officer
of JobsOhio

| T~

Sworn to before me and subscribed in my presence by Mark Kvamme on this 9th day of

August, 2012,

a &

Notary Public
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ATTACHMENT TO OHI0 SECRETARY OF STATE FORM 532

Additicnal Provisions of Initial Articles of Incorporation of Joi;s{)hio

ARTICLE IH
Purposes

3.1  Puposss. Subject fo all the terms and conditions set forth in these Articles of
Incorporation (these “Articles™), the Corporation is organized, and at all times shall be operated,
for the purposes of promoting economic development, job creation, job retention, job training,
and the recruitment of business to the State of Ohioc as set forth in Section 187.01 of the Chio
Revised Code. In carrying out the foregoing purposes, the Corporation shall be organized and
shall cperate exclusively as an orgamization described in Section 501(c)(4) of the Internal
Revenue Code of 1986, as amended (the “Code”) pursuing charitable and educational purposes
to promote the common good and general welfare of the residents of the State of Ohio. Aill
references in these Articles to sections of the Cods shall be construed to refer both to such
section of the Code and to the regulations promulgated thereunder (the “Treasury Regulations™),
as they now exist or may hereafter be amended, and to the corresponding provisions of any
future Federal tax code and the Treasury Regulations thereunder. Unless otherwise defined in
these Arficles, all terms used in these Articles in reference to sections of the Code or Treasury
Regulations shall have the meaning ascribed to those terms under (he Cuode or Treasury
Regulations, as the case may be.

32  QGeneral Authority. Subject to the terms and conditions hereinafter set forth, in carrying
on activities to promote the purposes set forth in Section 3.1 above, the Corporation shall have
all of the powers that may be conferrcd upon nonprofit corporations formed under Chapter 187
of the Ohio Revised Code and the applicable provisions of Chapter 1702 of the Ohio Revised
Code (together, the “Ohie Nonprafit Corporation Law”).

33 Limitations. Notwithstanding any other provision of these Articles:

(@)  The Corporation may not cary on any activities not permitted to be carried on by
a corporation exempt from Federal tax under Section 501{a) of the Code by resson of
being an organization described in Section 501(c)(4) of the Code.

() No part of the net eamings of the Corporation shall inure to the benefit of, or be
distributable to its members, directors, wustees, officers, or other private persons, except
that the Corporation shall be authorized and empowered to pay Reasonable
Compensation for services rendered, and to make payments and distributions in
furtherance of the purposes set forth in ARTICLE IIl hereof. As used in this and other
provisions of these Articles, the term “Reasorable Compensation” shall have the
imeaning set forth in Section 53.4958-4(b)(1)(ii) of the Treasury Regulations.

(c)  The Corporation may not directly or indirectly participate in, or intervene in
(including the publishing or distributing of statements), any political campeign on behalf
of or in opposition to any candidate for public office, including, without limitation,
making arry contribution to any campaign committee, political party, legislative campaign
find, political action committee, or political contributing entity for any purpose
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whatsoever. For purposes of the preceding sentence, “contribution,” “campaign
committee,” “political party,” “legislative campaign fund,” “political aciion comumittee,”
and “political contributing entity” shall include both the meanings set forth in the Code
and the mesnings set forth in Section 3517.01 of the Ohio Revised Code.

ARTICLE IV
Membership and Actions by the Governor

41  Membesship. The Corporation is a membership orgenization, and the Corporation may
have one or more classes of members, including having the members of the board of directors of
the Corporation (collectively, the “Hoard,” and each member, a “Director”) serve as the
members. of the Corporation. Except to the extent otherwise provided in the Ohio Nonprofit
Corporation Law, the number of classes of membership in the Corporatien, the qualifications, if
any, for membership in any class of membership in the Corporation, and the rights and
privileges, including whether a particular class of membership has voting rights, and the
circumstances under which those voting rights may be excroised, of the various classes of
membership in the Corporation, shall be as are fom time {o time set forth in the Corporation’s
- code of regulations (the “Code of Regulations™).

42  Actions by the Governor. To the extent the Governor of the State of Ohio (the
“Guvernor™ is authorized under these Articles or the Code of Regulations to take an action
required o be taken by the Governor under any provision of Chapter 187 of the Ohia Revised
Code, those actions shall be tzken by the Governor acting in his or her official capacity as the
Governor of the State of Ohio.

ARTICLE V-
Board of Directors

51  Authority of the Board.  Except as otherwise provided by Chapters 187 and 1702 of the
Ohio Revised Code and any other applicable laws of the State of Ohio or these Articles, all
corporate powers and authority of the Corporation shall be exercised, its business and affairs
conducted, and its property managed, by or under the direction of the Board. Without limiting
the generality of the foregoing, the Board shall:

(a)  Adopt one (1) or more resolutions providing for compensation of the chief
investment officer referred to in Section 187.01(E) of the Ohio Revised Code (the “Chigf
Investment Qfficer”);

()  Approve an employee compensation plan for the Corporation recommended by
the Chief Investment Officer;

(c)  Approve a contract with the Ohio Director of Development for the Corporation to
assist the Ohio Director of Development and the Ohio Department of Development with
providing services or otherwise carrying out the functions or duties of the Chio
Department of Development, including the operation and meanagernent of programs,
offices, divisions, or boatds, as may be determined by the Ohio Director of Development
in consuftation with the Governor;
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(d)  Approve all major contracts for services recommended by the Chief Investment
Officer;

{(¢)  Establish an annual strafegic plan and standards of measure to be used in
evaluating the Corporation’s success in executing such plan;

(  Establish a conflicts of interest policy that complies with Section 187.06 of the
Ohio Revised Code;

(&) Hold a minimum of four (4) Board meetings per year at which a quorum of the
Board iz physically present (with such meetings being subject to divisions (C), (D), and
(E) of Section 187,03 of the Ohio Revised Code), and such other mectings, at which a
Director’s physical presence is not required, as may be necessary;

(h)  Establish a records refention policy and present the policy, and any subsequent
changes to the policy, at a meeting of the Board at which a quorum is required to be

physically present;
@)  Adopt standards of conduct for the Directors; and

G} When reviewing or approving property or compensation transactions, follow
procedures reasonably caloulated to establish the presumption set forth in Section
53.4958-6{a) of the Treasury Regulations, that any payment for a transfer of property, or
the right to use property, is within the range of Fair Market Value and that any payment
of compensation for services is within the range of Reasonable Compensation. As used
in this and othet provisions of these Articles, the term “Fair Market Value” shall have
the meaning sei forth in Section 53.4958-4(b)(1)(i) of the Treasury Regulations.

5%  Number. The Board shall consist of nine (%) Directors to be appointed by the Governor.
Ezch Director must satisfy the qualifications prescribed by the Ohio Revised Code.

53  Appointment and Term of Directors. The Governor shall appoint the jnitial Directors
within sixty (60} days after fiting these Articles with the Ohio Secretary of State (the date of
filing these Articles, the “Effective Date™). Of the initial Directors, two (2) shall be for a term
ending one (1) year after the Effective Date, two (2) shall be for a term ending two {2) vears aftet
the Effective Date, and five (3) shall be for a term ending four (4) years after the Effective Date.
Following the initial appointments, the Governor shall appoint Directors to terms of office of
four (4) years, with each term of office ending on the same day of the same month as did the
term that it succeeds.

54  Resignation and Vacancy. Any Director may resign at any time by giving written notice
to the Chairperson of the Board (the “Chair™). A resignation shall take effect at the time
specified in the written notice and, unless otherwise specified, shall become cffective upon
delivery, The acceptance of any resignation shall not be necessary to make it effective unless so
specified in the written notice. I any Director dies, resigns, is removed for Misconduct (as
defined in Section 5.5), or if the Director’s status changes such that any of the requirements of
the Ohio Revised Code are na longer met, then that Director’s seat on the Board shall become
immediately vacant. The Governor shall forthwith fill any vacancy created by death, resignation,
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removal for Misconduct, or disqualifying change in states by appointment for the remainder of
the term of office of the vacated scat. '

5.5 Removal. A majority of the disintercsted Directors is authorized to remove any Direcior
for Misconduct. As used in these Articles, the term “Misconducr” shall mean any behavior by a
Director that reasonably indicates that the Direetor has failed to perform his or her fiduciary
duties o the Corporation, has failed to comply with the requirements of these Articles, the Code
of Regulations or any of the Corporation’s conflicts of interest or ethical policies, has failed to
meet kis or her obligations as a director under Ohio law, hes been convicted of a felony, or has
otherwise engaged, through act or omission, in similar behaviors that a majority of the
disinterested Directors reasanably determines warrants removal for Misconduet. A majority of
the disinterested Directors shall have sole authority to determine whether & Director should be
removed from office on the basis of Misconduct. ’

5.6  No Director Compensation: Reimbursement of Expenses. A Director shall not receive
any compensation from the Corporation for his or her services to the Corporation in his or her
capacity as a Director. However, Directors may be reimbursed for actual and necessary expenses
incurred in connection with services performed for the Corporation. Any such reimbursement
for actual and necessary cxpenses shall be made pursvant to a reimbursement policy adopted by
the Board that meets the requirements of zn “accountable plan™ within the meaning of Section
1.62-2(c)2) of the Treasury Regulations.

ARTICLE VI
Committees of the Board

6.1  Comimittees. The Corporation shall have an Audii Commitice to be comprised of
Directors, an Exccutive Committee to be comprised of Directors, and a Compensation
Committee to be comprised of Directors. In addition, the Board may, by resolution, designate
one {1) or more other committess, which commiitees shail have and exercise the power and
authority of the Board to the extent provided in such resolution. The designation of a committee
and the delegation thereto of such authority shall not operate to relieve the Board or any
individual Director of any responsibility imposed by law. Except as otherwise provided by the
Ohio Nonprefit Corporation Law, each committes shall serve at the pleasure of the Board and
shall be subject to the control and direction of the Board, which may alter or reverse the actions
of any committee.

6.2  Audit Committee. The Audit Commitiee shall consist of that number of members as
determined by the Board. The Board shall elect each member of the Audit Committes, and each
elected member shall serve for a term determined by the Board. Each member of the Audit
Committee shall be a Director. Notwithstanding the foregoing, such member shall serve by
reason of his or her service as a Director, and the resignation or removal of such member a5 a
Director shall awtomatically terminate such member's membership as a member of the Audit
Committee. The Audit Committee shall be responsible for hiring an independent certified public
accountant to perform a financial audit of the Corporation at least once every year. The Audit
Commiltee may serve such other putposas and perform such other functions as may be assigned
by the Board from time to time.
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63 Executive Committee. The Executive Committee shall consist of that number of
members as determined by the Board. The Board shall elect each member of the Executive
Comimittee, and ¢ach elected member shall serve for a term determined by the Board. Each
member of the Exccutive Committee shall be a Director. Notwithstanding the foregoing, such
member shall serve by reason of his or her service as a Director, and the resignation or removal
of such member as a Director shall automatically terminate such member’s membership as a
member of the Executive Comamittee. The Executive Committee may serve such purposes and
perform such other functions as may be assigned by the Board from time to time, including,
without limitation, the power to make decisions on behalf of the Board during the periods
between meetings, and such sctions by the Executive Committee shall be ratified at the next

meeting of the Board.

64  Compensation Commitiee. The Compensation Committes shall consist of that number of
members as determined by the Board. The Board shall elect each member of the Compensation
Committes, and each elected member shall serve for a term determined by the Board. Each
member of the Compensation Committee shall be a Director. Notwithstanding the foregoing,
such member shall serve by reason of his or her service as a Director, and the resignation or
removal of such member as a Director shall automatically termirate such member’s membership
as a member of the Compensation Commitice. The Compensation Commiitee shali be
responsible for reviewing any plan of compensation for the Corporation’s employees
recommended by the Chief Invesiment Officer and for making recommendations regarding any
such plan of compensation to the Board for their action under Section 5.1¢b) of these Articles. In
addition, the Compensation Committee shall review compensation armangernsnts and property
transactions with both employces and independent contractors of the Corporation. When
reviewing or approving property or compensation transactions, the Compensation Cormmitiee
shall follow procedures reasonably calculated to establish the presumption set forth in Section
53.4958-6(a) of the Treasury Regulations that any payment for & transfer of property, or the right
to use property, is within the range of Fair Market Value and that any payment of compensation
for services is within the range of Reasonabie Compensation.

ARTICLE VIX
Officers

7.1  Officess. The officers of the Corporation {the “Qfficers™) shall be the Chair, the Chief
Investment Officer, a President, a Treasurer, and a Secretary. All Officers must be Directors.
With the exception of the Chair, whose appointment is governed by Section 7.2, below, and the
Chief Investment Officer whose appointment is governed by Scction 7.3, below, the Officers
shall be appointed by the Board and shall serve at the pleasure and direction of the Board. A
Director may simultaneously hold more than one office in the Corporation.

72  The Chair. The Chair shall be appointed by the Governor. The Chair shall preside at all
meetings of the Board. The Chair shatl have such other authorities and duties as are specified in
the Ohio Nonprofit Corporation Law, delegated by these Articles, the Code of Regulations, or as
may be delegated from time to time by the Board.

73 Chief Investment Officer. The Chief Investment Officer shall be appointed by the
recoramendation of the Board and the approval of the Governor. The Chief Investment Officer
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shall serve at the pleasure of the Board; shall be the chief executive officer of the Corporation;
shail develop and recommend to the Board an employee compensation plan; shall have the
ultimate resporsibility for implementing the decisions of the Bozrd and for supervising the
management, administration, and operation of the Corporation; and shall have and may exercise
the powers and authority normatly vested in 2 chief executive officer, including, without
limitation, the power to execute contracts, to spend Corporation funds, and to hire employees on
behalf of the Corporation. The Chief Investment Officer shall prepare and submit a report of the
Corporation’s activities pursuant to Section 187.03(F) of the Ohio Revised Code. The Chief
Investment Officer shall have sach other anthorities and duties as are delegated by, and may be
delegated from time to time by, the Board.

74  Non-Offic sitions. In addition to the Officer positions specified in Section 7.1 above,
the Board may ercate such other mom-officer positions for individuals serving in certain
capacities within the Corporation, and the Board may create fitles to designate such positions,
such as chief operating officer, chief financial officer, chief information officer, vice president,
assistant vice president, assistant secretary, assistant treasurer, or such other titles as the Board
may decm necessary or appropriste under the circnmstances. A Director may hold a non-officer
position, but an individual need net be a Director to hold a non-officer position.

7.5 esignation, Removal Vacancies. The Chair may tesign at any iime by giving
written notice to the Governor. Any other Officer of the Corporation may resign at any time by
giving written notice to the Chair. Unless otherwise specified in the written notice, a resignation
shall be effective upon delivery. The acceptance of any resignation shall not be necessary to
make it effective nnless so specified in the written notice. Any Officer may be removed, with or
without cause, at any time by the Board. Except for the Chair and Chief Investment Officer, the
Board shall fill any vacancy among the Officers. Any vacancy in the office of Chair shall be
filled by the appointment of a successor by the Governor. Any vacancy in the office of Chief
Tnvestment Officer shall be filled by the appointment of a successor upon the recommendation of
the Board and the approval of the Governor. Any Chief Investment Officer so appointed shall
serve at the pleasure of the Board. Unless otherwise determined by the Governet with respeet 0
the Chair and the Chief Investment Officer, or unless otherwise determined by the Board with
respect to the other officer positions, any Officer so appointed or elected shall complete the
unexpired term of the vacancy being filled.

ARTICLE VIII
Dissolution

8.1  Events of Dissolution and Procedures. The Corporation shall be dissolved upon the
accurence of either of the following events: (a) the approval of the dissolution of the
Corporation by the Board; or (b) the occurrence of any event which causes the mandatory

dissolution of the Corporation pursuant to Chapter 187 of the Ohio Revised Code.

8.2  Procedures Upon Dissolution. Upen the dissolution of the Corporation, the Board shall
foliow any procedures required af the fime under Chapter 187 of the Ohio Revised Code,
including, without Emitation, any separate procedures set forth in Chapter 187 of the Ohio
Revised Code subsequent to the filing of these Anicles with the Ohio Secretary of State, and any
other procedures required at the time by other applicable law. In addition, the procedures for
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dissolution may include any other procedures, not inconsistent with the foregoing, that may be
appropriate under the circumstances. No dissofution shall take effect until the Corporation has
made adequate provision for the payment of any outstanding bonds, notes, or other obligations.

8.3  Distribution of Assets upon Dissolution. Upon the dissolution of the Corporation, the
Board shall, afier paying ot making provision for the payment of all liabilities of the
Corporation, distribute all residual assets of the Corporation: by making distribution to one (1) or
more Qualified Nonprofit Cotporations (as defined in Section 8.4, below) designated by the
Board to be used by such Qualified Nonprofit Corporation solely for one (1) or more of the
purposes set forth in ARTICLE I hereot.

8.4  Definition of ilied Nonprofit Corporation. A “Qualiffzd Nonprofit Corporation™
shall mean a nonprofit corporation that meets all of the following criteria: (a) is formed under
Chapter 187 of the Ohio Revised Code; (b) has its principal place of business in the State of
Ohio: {c) has been in existence for a continuous period of at least sixty (60) calendar months
ending on the date of the distribution, or if the Corporation has not been in existence for a
continuous period of at least sixty (60) calendar months at the date of distribution, fora
contimwous period of calendar months equal to at least the period of time the Corporation has
been in existence: and (d) is an organization exempt from Federal income tax under Section
501(a) of the Code becaus it is either an organization described in Section 501¢c)(4) of the Code
or an organization descrived in Section 501(c)(3) of the Code.

ARTICLE IX
Amendment

These Atticles or the Code of Regulations may be amended from time te time by the
Board. No such amendment may eliminate or modify any provisions of these Articles that ere
required by Chapter 187 of the Ohio Revised Code; and all such amendments must otherwise be
consistent with the applicable provisions of the Ohic Nonprofit Corporation Law. Any
amendment of ARTICLE VII that is permitted by the preceding sentence shall require the
affirmative unanimovs vote of all nine (3) members of the Board. All other amendments shall be
approved by the affirmative vote of two thirds (2/3) of the members of the Board. Any

.amendment to these Articles or the Code of Regulations shall become effective on the date of its

adoption unless such amendment shall ctherwise provide.
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AGREEMENT FOR SERVICES

This Agreement For Services (this "Agreement"), is dated as of this 3@“‘_‘" day of

Janyary 2012, by and between the Director of Development of the State of
Ohioe (includifig any successor thereto, "ODOD"), and JobsOhio, an Ohio nonprofit corporation
("JobsOhio”). This Agreement has ODOD Agreement Control Number of ADMN 12-024.
ODOD and JobsOhio are sometimes referred to in this Agreement together as the “Parties” and

each individually as a “Paxty”.

Background Information

A. JobsOhio is an Ohio non-profit corporation created and existing under Ohio Revised
Code (ORC) Chapter 1702.

B. ORC Section 187.04 directs the Director of ODOD (the “Director”) to execute a coniract
for services with JobsOhio to assist the Director by providing services or otherwise
carrying out the functions or duties of ODOD, including the operation and management
of programs, all as may be determined by the Director.

C. The parties desire to enter into this Agreement in order to outline the services to be
provided to ODOD by JobsOhio in consideration for the payments under this Agreement.

Provisions

NOW, THEREFORE, in consideration of the foregoing and the reépective representations and
agreements set forth in this Agreement, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally

bound, hereby agree as follows:

1. Controlling Board Approval. Pursuant to ORC Sections 127.16(B) and 187.04, this
Agreement shall not be valid and enforceable until the Controlling Board of the State
of Ohio (the “Controlling Board”) has approved the expenditure of funds pursuant to
the terms of this Agreement. As a result, funds in an amount not to exceed Three
Million Doltars (§3,000,000) (the “Funds”) have been made available to JobsOhio by
the Controlling Board Action No, DEV -12 dated , 2012, for
the purposes of securing the services of JobsOhio, as more specifically described in
this Agreement, including any and ail exhibits attached hereto and incorporated
herein by reference, as amended from time to time. The Funds include the initial
payment of One Million Dollars ($1,000,000) (the “Initial Payment™) authorized by
Section 5 of Amended Substitute House Bill No, 1 of the 129th Ohio General
Assembly, as amended by Section 605.10 of the Amended Substitute House Bill No.
153 (collectively, the “JebsOhio Bill”), which will be paid pursuant to Section 3(a)
below, as well as the additional funds due pursuant to Section 5(b) below, ail as

payment for the services described herein.

LATOR’S EXHIBIT }§
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2. Statement of Work by Both Parties.

(a) ODOD and JobsOhio shall each, pursuant to and in accordance with ORC
Chapter 187, undertake the work and activities for each such Party that is set forth
in Exhibit I, ("Scope of Work™), which is attached hereto, made a part hereof,
and incorporated herein by reference as if fully rewritten herein.

(b) JobsOhio shall consult with the personnel of ODOD and with other appropriate
persons, agencies, or instrumentalities, as necessary, to ensure a complete
understanding of the work and satisfactory completion thereof.

3. ODOD's Instructions. ODOD may, through its Director or another authorized ODOD
representative, from time to time as it determines appropriate and necessary, communicate o
JobsOhio in writing reasonable instructions and requests, consistent with the Scope of Work,
concerning the specific work to be performed by JobsOhio under this Agreement, Upon receipt
of such communication and within a reasonable time, JobsOhio shall comply with such
instructions and fulfilt such requests to the reasonable satisfaction of ODOD. It is expressly
understood by the Parties that such instructions and requests are for the sole purpose of assisting
with the performance of the specific tasks requested and to ensure satisfactory completion of the

Scope of Work.

4. Term of Agreement/Renewal. This Agreement shall be binding upon the Parties and
shall commence on July 5, 2011 (the “Effective Date”) and shall expire on June 30, 2013 (the
“Project Completion Date™); provided, however, this Agreement shall not take effect until it is
approved by the Controlling Board. The period from the Effective Date to the Project
Completion Date shall be the “Term” of the Agreement. This Agreement may be renewed upon
written agreement of the Parties, with the understanding that (i) only the compensation outiined
in Section 5(b) would apply during any such renewal period and (i1) as part of any such rencwal
or extension the Parties shall update the Scope of Work as well as updating the scorecard,
measurement dates, metrics and strategic plan in accordance with the terms of this Agreement.

5. Compengsation. In support for and in consideration of the services provided and to be
provided by JobsOhio pursuant to the terms herein, ODOD agrees to pay to JobsOhio the
following:

(a) Within a reasonable period following approval by the Controlling Board, the balance
of the Initial Payment, recognizing that the amount payable hereunder shall be
reduced by an amount equal to One Hundred Ninety-One Thousand Seven Hundred
Seventy-Eight Dollars and 93/100 ($191,778.93), for the items outlined in the Report
to the Controlling Board dated August 17, 2011 attached as Exhibit I and such
further amounts advanced by ODOD for services to be rendered by JobsOhio, as
outlined in future reports submitted to the Controlling Board, shall be paid to
JobsOhio (the “Balance”). The Balance shall be paid within thirty (30) days of
ODOD’s receipt of an invoice from JobsOhio.

(b) For services provided for the administration of the Direct 166, Ohio Enterprise Bond
Fund, Research & Development Loan, Innovation Ohio Loan programs, ODOD shall



pay JobsOhio on a monthly basis, beginning March 30, 2012 or such later date agreed
upon by the parties, the commitment fees and application fees paid by any borrowers
to ODOD during the preceding month, consistent with the fee structure established by
the Director in accordance with governing laws, provided that such fee schedule shall
be increased or decreased upon the recommendation of JobsOhio with the consent of
the Director, but in an amount not to exceed Two Million Dollars ($2,000,000). The
fees due JobsOhio under this subsection shall be due no later than thirty (30) days
after ODOD’s receipt of an invoice from JobsOhio that details the commitment and
application fees paid by any and all proposed borrowers during the preceding month.

JobsOhio shall not be otherwise compensated by ODOD for services rendeted hereunder, except
as expressty set forth herein or pursuant to 2 written amendment signed by both Parties,

6. Metrics and Strategic Plan.

(&) No later than 60 days after the execution of this contract, JobsOhio will deliver to
ODOD a written operating guidelines document outlining processes and procedures
for the services to be provided hereunder and implementing the items included in the

Scope of Work.

(b) No later than March 1,2013 and March 1% of each year thereafter, the Parties agree to
update the Scope of Work and metrics, which when initialed by both Parties shall
then supersede the original Exhibits I and HI and become a part of this Agreement
and incorporated herein by reference as if fully rewritten herein without further action
of the Parties. The Parties may, at their option, update the Scope of Work and metrics
on March 1, 2012, but shall not be obligated to do so.

(c) No later than March 1st, 2012 and March 1% of each year thereafter, JobsOhio shall
deliver to ODOD an updated Strategic Plan as well as the annual results of the
metrics referenced in Exhibit III, which shall include the items required under ORC
187.03(F). JobsOhio shall not implement any such Strategic Plan unless and until it
has been approved by the Director of ODOD after the Director has consulted with the
Governor of the State of Ohio concerning the Plan.

7. Exclusivity. During the Term, JobsOhio agrees to provide the services covered by this
Agreement exclusively for ODOD and the JobsOhio network, as defined in the Jobs Ohio
Network Program Fiscal Year 2012 Requests for Proposal issued by the Third Frontier
Commission (the “JobsChio Network™), a copy of which has been provided to JobsOhio.
JobsOhio agrees that it shall not perform services for any other party unless and until J obsChio
has obtained ODOD’s prior written approval, which shall not be unreasonably withheld. During
the Term, ODOD agrees to procure the services described in Exhibit I only from JobsOhio and
the JobsOhio Network, as such network may be modified from time to time, and shall not
procure those services from any other party unless and until ODOD has obtained JobsOhio’s
prior written approval, which approval shall not be unreasonably withheld, subject to ODOD’s
obligation to work with existing governmental authorities.



3. Resolution of Differences/Termination.

(a) Matters of difference between the Parties arising under this Agreement shail initially be
referred to the applicable JobsOhio General or Project Manager and ODOD’s Chief of
Business Services Division. If these individuals arc unable to resolve the matter(s) of
difference within ten (10) business days after the matter was referred to them, they shall
be submitted to JobOhio’s Chief Operating Officer and ODOD’s Assistant Director for
resolution. If these individuals are unable to resolve the matter(s) of difference within
an additional ten (10) business days, the matter(s) shall be submitted to JobOhio’s Chief
Investment Officer and ODOD’s Director.  All individuals to whom matters of
difference are referred under this paragraph shall use their best efforts to resolve those

matter(s).

(b) ODOD may terminate this Agreement in accordance with any of the following
provisions:

() upon ninety (90) days written notice to JobsOhio if JobsOhio
materially fails to perform the work and activities set forth in Exhibit I and if
JobsOhio materially fails to meet the targeted goals set forth herein and in Exhibit
III as updated pursuant to Section 6 herein, unless there are economic or other
circumstances beyond JobOhio’s reasonable control that in the judgment of a
reasonable person would excuse such failure, and the matters are not resolved
through the process outlined in subsection (a) above;

(i)  upon written notice to JobsOhio if a law is enacted and takes effect
that directs ODOD to terminate this Agreement in accordance with this
Agreement’s terms and provisions; or

(@ii) Upon written notice if a state or federal law enforcement officer,
agency or other investigative authority, or a state or federal court, provides the
Governor of the State of Ohio with an investigative report produced by such
officer, agency, authority or court, a court ruling, that the Governor reasonably
deems reliable and provides clear and convincing evidence of an act or omission
by a director ot officer of JobsOhio, in the course and scope of his or her duties
and responsibilities at JobsOhio, constituting either a crime punishable as a felony
or a material violation of applicable law (such a crime or violation, a “Vijolation™),
and, after reviewing the report or ruling, the Governor, in his or her reasonable
judgment after consultation with legal counsel determines that such Violation:

(A) has resulted or is likely to result in a material financial loss to
the JobsOhio; or

(B) (Dinvolved a material violation of (1) JobsOhio’s conflict of
interest policy, as it may be amended from time to time, (2) any
other applicable corporate governance or ethics policy which Jobs
Ohio may enact, {3) state or federal securities laws, or (4) any
other ethical, fiduciary or corporate governance standards, rules or
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regulations applicable to JobsOhio or its business under Ohio or
federal law or rule, and (II) which has materially adversely
affected the ability of JobsOhio to act in a manner consistent with
its stated purpose set forth in its Organizational Documents.

9. Maintenance of Records. JobsOhio shall maintain its records regarding this
Agreement, including its records of the Funds and the services it provided to ODOD under the
Scope of Work, the use of the Funds, financial reports, job creation and retention statistics, and
all other information pertaining to JobsOhio’s performance of its obligations under this
Agreement, in accordance with its records retention policy and for at least three (3) years after
the last day of the Term or such earlier termination date as may be applicable. JobsOhio also
agrees that any records requested by ODOD, its agents or other appropriate State agencies or
officials with respect to any costs, audit disallowances, or matters of difference between ODOD
and JobsOhio shall be maintained until that matter is resolved by the Parties.

10. Designation of Records to be Made Available to the Public. JobsOhic and ODOD
hereby agree that JobsOhio shall, no later than December 31, 2012 and by each December 31st
thereafter following a year in which this Agreement was in effect, submit the following records
for that prior fiscal year to ODOD, which records shall be kept on file by ODOD and made
available to the public under the same conditions as are public records under ORC Section

149.43:

(a) JobsOhio’s federal income tax returns, as filed, or any requests for extensions, if
accepted by the Internal Revenue Service; in the event that JobsOhio’s federal income
tax retorn for a tax year is not filed by December 31% following the end of such tax
year, JobsOhio shall provide that federal income tax return to ODOD within 15 days
of its filing with the Internal Revenue Service.

(b) The quarterly reports of actual or in-kind expenditures for the travel, meals or lodging
of any public official or employee, as described in ORC Section 187.03(B)(3).
provided that notwithstanding anything herein, such reports shall be made available
quarterly, commencing March 31, 2012 as more fully described in Section 11 below.

{c) The annual total compensation paid to each officer and employee of JobsOhio. The
Parties agree that this information may be transmitted electronicaily to ODOD, with
supporting documentation to be available upon the written request of QODOD.

(d) A copy of the audit report for each financial audit of JobsOhio performed by an
independent certified public accountant pursnant to ORC Section 187 O01(3).

{e) Records of any fully executed incentive proposal, subject to the redaction of frade
secret information protected under existing statutory provisions. The Parties agree
that this shall be in the form of summary spreadsheets to include reasonable detail as
agreed upon by the Parties of the incentive proposals, with supporting documentation
to be available upon the written request of ODOD.

(f) Records pertaining to the monitoring of commitments made by incentive recipients.
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(g) Any records that may be required of JobsOhio under any other applicable provision
of the Ohio Revised Code, but in no event shall the provision obligate JobsOhio to
provide records refated to any private funds expended in relation to the performance

of services herein.
(k) The employee acknowledgements required under Section 27 below.
(i) The conflict of interest policy adopted pursuant to ORC Section 187.01(F)(6).
(j) The records retention policy required under ORC Section 187.01(F)(8).

(k) The standards of conduct for the Directors of JobsOhio, as required under ORC
Section 187.01(F)(9).

(1) The whistieblower policy adopted by JobsChio.
(m) The conflict acknowledgements required under ORC Section 187.06(G).

(n) All recommendations provided by JobsOhio to ODOD in furtherance of the services
provided herein.

(0) A copy of the minutes of all meetings described in ORC Sections 187.03(C) not
otherwise closed to the public.

The foregoing list is.not intended to obligate JobsOhio to submit duplicates of documents that
have already been delivered to ODOD and remain current, and JobsOhio shall only be obligated
to submit updates to documents already on file with ODOD. As of the date of this Agreement,
ODOD acknowledges that JobsOhio has already submitted to ODOD the conflict of interest
policy, the records retention policy, the standards of conduct for the Directors of JobsOhio, and
the whistleblower policy referenced in subsections (i), (), (&), and (1), respectively.

11. Other Reporting Requirements.

(@)  On a quarterly basis starting on March 31, 2012 and on the last day of each third
month thereafter, JobsOhio shall file with ODOD written reports of actual or in-kind
expenditures for the travel, meals or lodging of any public official or employee as
described in ORC Section 187.03(B)(3).

(b)  ODOD prepared and submitted to the Controlling Board of the State of Ohio (the
“Controlling Board”) on August 17, 2011 a report detailing the use of the portion of the
Initial Payment that has been expended through August 12, 2011, ODOD shall submit to
the Controlling Board a report not later than every six months thereafter detailing
JobsOhio’s use of the funds remaining from the Initial Payment until all of the Initial
Payment has been fully expended for legally anthorized purposes pursuant to governing
law or JobsOhio determines it will no longer requests additional amounts of those Funds,



which will be documented in a writing to ODOD. JobsOhio also agrees to submit to
ODOD any and all supporting documentation reasonably requested by ODOD fto
document such expenditures so that ODOD can prepare those reports to the Controlling

Board.

(c) JobsOhio agrees to immediately notify the Director upon learning of (i) the
existence of any material legal, judicial or regulatory proceedings affecting JobsQhio or a
matter that is not covered by JobsOhio's comprehensive general liability insurance
referred to in Section 15 below, either of which, if adversely determined, would cause a
material adverse change in the business, prospects, asseis or condition (financial or
otherwise) of JobsOhio and its ability to perform the services herein, or (i) any other
event or condition causing a material adverse change in the business, prospects, assets or
condition (financial or otherwise) of JobsOhio and its ability to perform the services

herein.

12. Inspection and Copying. At any time during normal business hours and upon not
less than twenty-four (24) hours prior written notice, JobsOhio shall make available to ODOD,
its agents or those other State agencies or officials authorized by law, all books and records
regarding this Agreement which are in the possession or control of JobsOhio, including, but not
limited to, records of personnsel referenced in Section 10 above. ODOD may review, inspect and
make copies of such books and records in such a manner as not to interfere unreasonably with
the normal business operations of JobsOhio. JobsOhio shall, at its own cost and expense,
segregate from JobsOhio’s other records those records to be made available for TEVIEW,
inspection or copying pursuant to this Section. '

13. Certification of Funds. It is expressly understood by the Parties that none of the
rights, duties, or obligations described in this Agreement shall be binding on cither Party until
the provisions of ORC Section 126,07 have been complied with and all necessary funds are made
available and forthcoming from the appropriate State agencies, and, when required, any such
expenditure of funds is approved by the Controlling Board. ODOD shall provide JobsOhio with
written evidence of any Controlling Board action within thirty (30) days after the date on which
that action is taken by the Controlling Board.

14. Equal Employment Opportunity. Pursuant to ORC Section 125.111, JobsOhio
agrees that JobsOhio, any subcontractor of JobsOhio, and any person acting on behalf of
JobsOhio or subcontractor of JobsOhio, shall not discriminate, by reason of race, color, religion,
sex, age, disability, military status, national origin, or ancestry against any citizen of this State in
the employment of any person qualified and available to perform work under this Agreement.
JobsOhio further agrees that JobsOhio, any subcontractor of JobsOhio and any person acting on
behalf of JobsOhio or any subcontractor of J obsOhio shall not, in any manner, discriminate
against, intimidate, or retaliate against any employee hired for the performance of work under
this Agreement on account of race, color, religion, sex, age, disability, military status, national

origin or ancestry.

15. Ligbility and Bonds, During the Term of this Agreement, JobsOhio shall obtain and
maintain for itself, comprehensive general liability insurance with & minimum of Three Million

7



Dotlars ($3,000,000) combined single limit for claims that may arise from its operations refated
to this Agreement, whether such claim is made during or after the expiration/termination of the
Agreement. Before commencing his/her duties or receiving any monies, each employee of
JobsOhio that handles checks or monies from applicants shall be covered by a fidelity/surety
bond to JobsOhio and ODOD in the penal sum of not less than $100,000 or such other amount as
may be agreed by the parties, such fidelity/surety bond to be conditioned upon the faithful
performance of the duties of the office, to be executed by sureties satisfactory to JobsOhio and
ODOD, provided that in the alternative, JobsOhio may provide insurance covering theft and loss
in form, substance and amount reasonably satisfactory to the Director. Evidence of insurance
and the bonds shall be provided to ODOD and that insurance shall contain a clause to the effect
that cancellations, reductions, or restrictions shall not be made without thirty (30) days prior
written notice to ODOD. JobsOhio shall provide ODOD an annual update of the required
insurance coverage and bonds for each calendar year this Agreement is in effect.

16.  Indemnpification. JobsOhio agrees to indemnify and to hold ODOD and the
State of Ohio and their employees harmless from and against any and all claims of third parties
for personal imjury or damages to property arising from JobsOhio’s performance or non-
performance of its obligations under or activitics in furtherance of this Agreement, which claims
are atributable to JobsOhio’s own negligent acts or omissions or those of its trustees, officers,
employees, subcontractors, suppliers, or agents utilized by JobsOhio while acting under this
Agreement, including, but not limited to claims made under the Fair Labor Standards Act or
under any other federal or state law involving wages, overtime, or employment matters and any
claims involving patents, copyrights, and trademarks. JobsObio shall bear all costs incurred by
ODOD and the State of Ohio defending against any such claims, but in no event shall the
indermmification by JobsOhio under this paragraph include or cover liability for special, indirect,
incidental, economic, consequential or punitive damages, regardless of the legal theory under
which such damages are sought. ODOD agrees that the insurance provided for in Section 13
shall be the sole source of payment of the indemnification obligations under this Section.

17.  Bihics Laws. JobsOhio, by executing this Agreement, certifies that it is and
covenants that it shall remain in compliance with the applicable State of Chio ethics (ORC
Chapter 102), campaign financing (ORC Chapter 3517, including but not limited to divisions (1)
and (J) of Section 3517.13 and Section 187.12), and lobbying (ORC Sections 101.70 and 121.60

et seq.) laws.

18. No Conflict of Interest. JobsOhio shall adopt and maintain a conflict of interest
policy consistent with that recommended by the Internal Revenue Service for tax-exempt entities
and complying with the provisions of ORC Section 187.06. No employee, officer, or Board
member of JobsOhio, subcontractor of JobsChio or employee, officer or Board member of any
such subcontractor of JobsOhio, or public official who exercises any functions or responsibilities
in connection with the review or approval of any work completed under this Agreement shall,
prior to the completion of such work, voluntarily or involuntarily acquire any personal interest,
direct or indirect, which is incompatible or in conflict with the discharge or fulfillment of his or
her functions or responsibilities with respect to the completion of the work contemplated under
this Agreement, Any such person, who, prior to or after the execution of this Agreement,
acquires any personal interest, involuntarily or voluntarily, shall immediately disclose that
interest to JobsOhio and ODOD in writing. Thereafter, such person shall not participate in any
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action affecting the work under this Agreement unless ODOD or the Ohio Ethics Commission
determines that, in light of the personal interest disclosed, such person’s participation in that
action would not be contrary to the Ethics laws.

19. Drug-Free Workplace Compliance. In the event that work performed pursuant to the
terms of this Agreement will be done while on State property, JobsOhio hereby certifies that ali
of its employees, while working on State property, will not purchase, transfer, use or possess
illegal drugs or alcohol or abuse prescription drugs in any way.

20.  No Outstanding Liabilities. JobsOhio represents and warrants to ODOD that
JobsOhio does not owe; (1) any delinguent taxes to the State of Ohio or a political subdivision of
the State of Ohio; (2) any moneys to the State of Ohio or a state agency for the administration or
enforcement of any environmental laws of the State of Ohio; and (3) any other moneys to the
State of Ohio, a state agency or a political subdivision of the State of Ohio that are past due,
whether or not the amounts owed are being contested in a court of law.

21. Declaration Regarding Material Assistance/Non-agsistance to a Terrorist
Organization. JobsOhio agrees to certify its compliance with ORC Section 2909.33.

22.  No Unresolved Findings of Recoyery. JobsOhio warrants that it is not subject to
an unresolved finding for recovery under ORC Section 9.24. If this warranty is determined to be
false, this Agreement is void ab initio and jobsOhio must immediately repay to ODOD any
Funds paid to it under this Agreement.

23.  Adherence to State and Federal Laws and Regulations. JobsOhio agrees to
comply with all applicable federal, state, and local laws related to JobsOhio’s performance of
this Agreement. JobsOhio accepts full responsibility for payment of all unemployment
compensation, insurance premiums, workers’ compensation premiums, all income fax
deductions, social security deductions, and any and all other taxes ot payroll deductions required
for all employees engaged by JobsOhio in the performance of the terms of this Agreement.

a4 No Agency/Joint Venture Relationship. The relationship of the Parties under this
Agreement shall be that of independent contractors, and nothing in this Agreement shall or shall
be deemed to create a partnership, joint venture, franchise, representative/agency or employment
relationship between the Parties. JobsOhio shall have no power or authority to bind the State of
Ohio or ODOD, or to assume or create an obligation or responsibility, expressed or implied, on
behalf of the State of Ohio or ODOD or in their names, nor shall JobsOhio represent to any
person that it has any such power or authority.

25.  Confidentiality. As used herein, “Confidential Information” means any
and all information provided by one Party to the other Party, whether in written, electronic or
oral form, and including without limitation, proprietary information, customer information,
which is, by its nature, the type of information that a prudent business person would maintain as
confidential, and trade secrets as protected in the State by operation of ORC Sections 1333.61 to
1333.69. In the event either Party visits any of the offices of the other Party, Confidential
Information shall also inchude such information that may come 1o the visiting Party’s knowledge
by observation or otherwise as a result of any such visit. Each party acknowledges that
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Confidential Information may include personal or proprietary information relating to businesses
or individuals doing or potentially doing business in Ohio. Each party shall use Confidential
Information only in connection with the purposes set forth herein. Each party agrees to use
reasonable efforts to safeguard Confidential Information and to prevent the unauthorized,
negligent or inadvertent disclosure of Confidential Information. “Reasonable efforts” means
efforts not less than those the one party employs to protect its own Confidential Information and,
in any event, efforts not less than those a prudent business person would take to protect his or her
own confidential and proprietary information. No Party shall, without the prior written approval
of the other Party, directly or indirectly disclose Confidential Information to any person or
business entity except to its own employees and representatives, including, without limitation,
attorneys, accountants and financial advisors on a need-to-know basis for the purposes
contemplated by this Agreement,

Without limiting the generality of the foregoing, if either Party experiences any breach of
data security that exposes the Confidential Tnformation to disclosure or unauthorized use, that
Party agrees to bear all costs to notify every individual whose Confidential Information may
have been compromised and in cases where JobsOhio experiences that breach of data, J obsOhio
agrees that shall also hold ODOD harmless from any claim arising from or related to such
breach, subject to the limitations in Section 16.

26. Due Diligence for Potential Projects. JobsOhio agrees to undertake appropriate
due diligence prior to presenting any economic development packages to ODOD or
consummating any economic development transaction. '

27.  Emplovees Not State Emplovees/Employee Acknowledgements.  JobsOhio
acknowledges and agrees that, consistent with the provisions of ORC Sections 124.01(F) and
145.012, its employees are not and shall not be deemed to be “public employees™ as defined in
ORC Section 145.01(A). In furtherance thereof, obsOhio agrees to have each of its employees
execute an acknowledgement to that effect and obtain from each of its employees their consent
to provide copies to ODOD or the Ohio Public Employees Retirement System, upon the written
request of either of them.

78.  No Commingling of Funds/No Equity Investments. JobsOhio agrees that it shall
not commingle the payment of Funds being made hereunder by ODOD or received by J obsOhio
as part of the loan application process, shall separately maintain and account for such Funds
pursuant to the provisions of ORC 187.07 and shall not grant, lend or loan any of those Funds to,
or engage in a joint ownership of or obtain stock in any company, association or corporation
using those Funds in accordance with governing laws. JobsChio further agrees to cause its
officers and employees to comply with the provisions of ORC 187.08 and shall forward to
ODOD on a daily basis all fees due ODOD as part of the application process.

29.  Data Sharing. Notwithstanding the terms of Section 25 above, the parties
acknowledge that sharing of certain information and access to each party’s databases will be
required in order for the parties to perform their respective duties under this Agreement and the
use of such databases shall be consistent with the provisions of any underlying license agreement
and in all such cases, the confidentiality and use of any such information and database shall also
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be in accordance with the provisions of Section 25 above.

30.  Limited License. JobsOhio hereby grants to ODOD a limited license to use its
name and logo only and expressly in the style and for the purpose of informing the public of the
services provided hereunder by JobsOhio. JobsOhio acknowledges that ODOD has heretofore
granted a sublicense of this grant to the participants in the JobsOhio Network. ODOD hereby
assigns to JobsOhio, on a non-exclusive basis, the sublicense rights granted by ODOD to the
participants in the JobsOhio Network, it being the intention of the parties that JobsOhio may take
such actions as may be necessary to enforce or modify those rights. ODOD further agrees that it
shall, upon the request of JobsOhio, take such actions as may be necessary or appropriate to
permit JobsOhio to directly license the JobsOhio name and logo to participants in the JobsOhio
Network, including but not limited to notifying such participants that, upon execution of an
agreement with JobsOhio that JobsOhio shall have the right, in the place of ODOD to enforce
such rights, except that this provision shall not financially obligate ODOD to incur any out-of-

pocket expenses.

31.  License to Use/Permission to Modify Trade Secret ROI Calculation. OoDOD
hereby grants to JobsOhio a limited license to use, and grants its permission for JobsOhio to
modify, ODOD’s Return on Investment (*ROI") calculator, which JobsOhio acknowledges is a
trade secret maintained by ODOD and subject to the terms of the confidentiality provisions of
Qection 25 above. JobsOhio further agrees that any such modified ROI calculator shall be owned
by ODOD, and that JobsOhio shall have a perpetual license to use the modified ROI calculation
in furtherance of the services provided to ODOD herein or its overall mission.

32.  Update to Exhibits. The parties may update the exhibits to this Agreement from
time to time in accordance with and pursuant o this Agreement to more accurately reflect the
operational matters without further approval of the Controlling Board so long as there is no
increase in the amount of Funds to be paid to JobsOhio pursuant to Section 5 above.
Notwithstanding the foregoing, any renewal would require Controiling Board approval.

33,  Agreement Binding on Parties; No Personal Lisbility. All covenants, obligations
and agreements of the JobsOhio and ODOD contained in this Agreement shall be effective to the
extent authorized and permitted by applicable law. No such covenant, obligation or agreement shall
be deemed to be a covenant, obligation or agreement of any present or future member, officer, agent
or employee of ODOD in other than their official capacity or of any individual person who is an
officer, director or employee of JobsOhio other than in their capacity as an officer, director or
ernployee, and no ODOD official executing this Agreement, nor any individual person executing
this Agresment on behalf of JobsOhio, shall be liable personally by reason of the covenants,
obligations or agreements of ODOD or JobsOhio contained in this Agreement.

34.  Closeout Report. Within sixty (60} days after the termination or expiration of this
Agreement, JobsOhio shall submit to ODOD a closeout report setting forth the pending projects
related to JobsOhio’s administration of ODOD’s loan program or negotiation of pending tax
credits or grants as well as a reasonable detailed description of the status of each project at the
time of termination or expiration, JobsOhio shall further cooperate in transferring the services
back to ODOD and continuing the license to use the technology covered under the data sharing
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provisions of Section 29 of this Agreement. This provision of this Section shall survive the
expiration of termination of this Agreement.

35. Miscellaneous.

(a) Governing Law. This Agreement shall be governed by the laws of the State of Ohio
as to all matters, including but not fimited to matters of validity, construction, effect and

performance.

(b) Forum and Venue. All actions regarding this Agreement shalt be brought in a court
of competent subject matter jurisdiction in Franklin County, Ohio.

(¢) Entire Agreement. This Agreement and its exhibits and any documents referred to
herein constitute the complete understanding of the Parties and merge and supersede any
and all other discussions, agreements and understandings, either oral or written, between
ihe Parties with respect to the subject matter hereof.

(d) Severability. Whenever possible, cach provision of this Agreement shall be
interpreted in such a manner as to be effective and valid under applicable law, but if any
provision of this Agreement is held to be prohibited by or invalid under applicable law,
such provision shall be ineffective only to the extent of such prohibition or invalidity,
without invalidating the remainder of such provision of this Agreement.

(¢) Conflict of Provisions. Should it be determined that a provision within this
Agreement conflicts with a provision set forth in Exhibit I, Scope of Work, then the
language of Exhibit I, Scope of Work shall control as being the more specific terms and
conditions of this Agreement.

(f) Notices. All notices, consents, demands, requests and other communications which
may or ate required to be given hereunder shall be in writing and shall be deemed duly
given if personally delivered or sent by United States mail, registered or certified, return
receipt requested, postage prepaid, to the addresses set forth hereunder or to such other
address as the other Party hereto may designate in written notice ‘transmitted in
accordance with this provision.

In case of ODOD, to:

Ohio Department of Development
Attention: Director

P.0. Box 1001

Columbus, Ohio 43216-1001

In case of JobsOhio, to:
JobsOhio

Office of Chief Investment Officer
41 S. High Street, Suite 2240
Columbus, Ohio 43215

12



Notwithstanding the foregoing, ordinary communications regarding the services being
provided by JobsOhio may be sent by electronic mail ot other means of communications
to the designated representatives of ODOD and JobsChio.

(g) Amendments or Modifications. Either Party may at any time during the Term request
amendments or modifications of this Agreement. Requests for amendments or
modifications of this Agreement shall be in writing and shall specify the requested
change(s) and the reason for such change(s). Should the Parties consent to modification
of this Agreement, then an amendment shall be drawn, approved, and executed in the
same manner as the approval and execution of the Agreement.

(h) Forbearance; No Waiver. No act of forbearance or failure to insist on the prompt
performance by a Party of its obligations under this Agreement, either express or implied,
shall be construed as a waiver by the other Party of any of its rights hereunder.

(i) Pronouns; Singular and Plural. The use of any gender pronoun shall be deemed to
include both genders, and the use of the singular shall be deemed to include the plural,
and vice versa, whenever the context so requires.

(j) Headings. Section headings contained in this Agreement are inserted for convenience
only and shall not be deemed to be a part of this Agreement.

(k) Successors and Assignment. This Agreement shall be binding upon J obsOhio and its
subsidiaries and ODOD and its successors. The Parties may only assign this Agreement
with the consent of the other; provided, however, that nothing in this Agreement shall
prevent JobsOhio from assigning its rights, duties and obligations under this Agreement
to a subsidiary in which JobsOhio is its sole member so long as such subsidiary has
signed an assumption agreement and a copy has been provided to ODOD, but in any such
event, JobsOhio shall still be responsible for the performance of the services outlined in

this Agreement.

6] Counterparts. This Agreement may be executed in two or more counterparts,

[Space intentionally left blank}
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each of which will be deemed an original, but which together will constitute one and the
same instrument. Delivery of an executed signature page to this Agreement by facsimile
or other electronic transmission (including documents in Adobe PDF format) will be

effective as delivery of a manually executed counterpart to this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement on the last day and year
set forth below.

Director of Development of the
State of Ohio,

By: 7 y ﬂ/ By:M‘M
Titie:/ﬁ”&&tdm’r / J{ derm Cfbcf'ﬁww Christiane Schmenk, Director

' /i
Date: I!}O!LL Date: iéf [

JobsOhie

Exhibits:

Exhibit I — Scope of Work

Exhibit II - Controlling Board Letter
Exhibit III - Metrics
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| A\l | Department of N
i Ohlo Degelopment - Exhibit If — Controlling Board Letter :

Johin R, Kagich, Governor  Christiane Sciunenk, Director

' August17, 2011

Randy Cole, President

State of Ohio Controlling Board
30 . Broad St, 34th Floor
Columbus, OH 43215-3457

Dear President Cole:

Amended Substitute House Bill No. 1 of the 129th Ohio General Assembily (the
“JobsOhio Bill"), established the JobsOhio non-profit corporation. Section 5ofthe
JobsOhio Bill allows the Ohio Department of Development (ODOD) to use up to $1.
million of the department’s General Revenue Funds for JobsOhio transition and
startup costs. ODOD is required to provide semi-annual reports to the Controlling
Board detailing the use of these funds, until they are depleted. ~

This table proﬁdes you with the reportable information through August 12, 2{}11. |

Itein
Desktop Computers

Laptop Computers

Monitors .

Software . : $4,371.70;

Other Computer Peripherals - . -~ ' -~ - $1663.85
|Multifunction Machines $10,231,00!
" hsuranee - - $68,000,00

Total: - $101,684,11]

ALl 185527 Appropriation Remaining: . $898,315.89

*Al1 costs are reporied on an accrual basis,

Pleas¢ contact me if you have any quesﬁans about this report. 1look forward to
providing you with a second report in February. Thank you.

Sincerely,

Christiane Schmenk

Director
77 South High Street © BI4| 466 7480
RO. Box 1001 800 | 548 1300 -

Columbug, Ohi¢ 43216-1001 U.S.A, www,devalopment.chio.gov
The Stata of Otily i a0 Equal Ongoriunity Emplayer and Pravidar of ADA Sarvices

[



Exhibit I
Scope of Work

1. JobsOhio will be the forward face of economic development in Ohio, focusing on bringing new
capital investment and jobs to Ohjo through a statewide jobs and business retention and
expansion program and a targeted, aggressive jobs and business attraction program. JobsOhio
will lead the State's economic development strategy, company interactions and project
management. The primary measures of success with respect to these programs will be the
State’s cumulative (as calculated on an annual basis) and defined in the attached Exhibit
111 /JobsOhio Metrics:

a. Netnew jobs created;

b. New payroll for jobs created;
¢. Jobs retained to Ohio;

d. Retained payroll;

e. New capital investment; and
f. Return on investment.

2. JobsOhio will work in cooperation with ODOD to build the jobsOhio Network, including:

a. Providing initial and ongoing training to JobsOhio Network partners;

b. Developing protocols and providing oversight of the regional project management process
for the JobsOhio Network, including fair representation of jobs and business retention,
expansion and attraction projects within each region;

Coordinating regional economic development research activities;

Coordinating statewide sales and marketing activities and messaging;

Overseeing the coordination of a statewide retention and expansion effort; and

Conducting ongoing assessments of the JobsOhio Network including supporting the
development and tracking of metrics that will be used to evaluate network participants.

And ODOD will provide to the JobsChio network:

a. Funding as determined and approved by and through the Ohio Third Frontier Commission;
b. Review JobsOhio's Evaluations/assessmenis of identified metrics; and

c. Referral of all economic development leads/projects to JobsOhio.

me pn

3, JobsOhio will assist the Director of ODOD in performing the Director’s functions and duties by
developing, operating and managing the economic development process from start to closing.
JobsOhio will jointly develop and adopt policies/processes outlining how ODOD and JobsOhio
will interact during the deal-making process in accordance with operating guidelines agreed
upon hy the parties. Highlights of the process are:

a. All economic development leads and projects will be led by JobsOhio in cooperation with
the JobsOhio network, consistent with the terms of their respective grant agreements with
the Ohio Third Frontier Commission and their agreements with JobsOhio including, but not
limited to the Code of Conduct developed by JobsOhio for all members of the JobsOhio
network. This includes:

i. Pro-active sales and lead generation;
ii. Business retention and expansion; and
ifi. New business attraction.

b. Steps of the process include:

i. ldentification of projects/conversion of leads into projects.
ii. Initial assessment of project needs.



ExhibitI
Scope of Work

iti. Structuring and negotiation of incentives, including providing recommendations to
the Director of 0DOD on suggested State incentives to be made with public funds in
accordance with ODOD’s eligibility requirements. State programs that can be
serviced by JobsOhio may include but are not limited to:

1. Loans, including Direct 166, Chio Enterprise Bond Fund, Research &
Development Loan and Tax Credit Program, Innovation Ohio Loan Program,
and others as may be deemed appropriate by the Director of ODOD and
JobsOhio;

2. Grants, including any training, infrastructure or other state or federal
business development grants administered by ODOL;

3. Tax Credits, including the Job Creation Tax Credit, the job Retention Tax
Credit programs and the Datacenter Sales and Use Tax Exemption; and

4. Other programs, as and if applicable.

iv. ODOD will be responsible for the administration of all compliance and reporting for
public funds and JobsOhio will collaborate with ODOD on any future joint
management of compliance and reporting.

v. JobsOhio will work directly with the various departments, agencies and
commissions and other entities of the state of Ohio on the resolution of business and
economic development issues, keeping 0DOD apprised of these outreach activities
in a manner agreed upon in the operating guidelines between 0DOD and JobsOhio.

4. JobsOhio will develop and operate a state-wide Customer Relationship Management (CRM)
system (initially, this will be provided under SalesForce.com) that will allow streamlined
management of all projects in the lead and project sales funnel. These activities will include:

a,

JobsOhio will develop system specifications and policies (including confidentiality and data
integrity policies) for the JobsOhio Network CRM.

JobsOhio will maintain the state-wide system including ongoing software program updates
and user support for regional JobsQhio Network partners.

JobsOhio and JobsOhio Network partners will be responsibie for all lead and project data,
and JobsOhio will insure that all records contain up to date information.

In the policies/processes developed and adopted under #3 above and any subsequent
process/protocol documents, any incentives committing public funds will be formally
approved by the ODOD Director and/or that Director's delegate.

JobsOhio will work with each company to accurately complete the application and review.
JobsOhio will provide ODOD with access to the CRM.

0DOD will provide access to ongoing project information /files, subject to confidentiality
provisions outlined in the Services Agreement.

0DOD will provide JobsOhio with access to CRM program management tools, including
Pivotal and Portfol, under appropriate confidentiality and license agreements.

ODOD will provide company specific Financial Assistance Applications, subject to applicable
law and the confidentiality provisions outlined in the Services Agreement to which this
Exhibit I is attached.
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Scope of Work

j.  ODOD and jobsOhio will protect the confidentiality of each party’s data/information where
permitted or required by law. 0DOD and JobsOhio recognize that from time to time they
may be required to provide information to other State agencies; in such event, they will
work cooperatively to preserve the confidentiality of such data/information to the extent

practicable.

JobsOhio will cooperate with ODOD to conduct engoing industry and business research,

including: :

a. Industry specific research in Ohio’s targeted businesses and industries as identified by
JobsOhio with concurrence from 0DOD and the Governor's Office. This research will
include:

i. Information regarding Ohio’s existing portfolio of businesses and industries, and
key industry data; and
ii. Inventory of Ohio assets by business/industry.

b. 0ODOD will provide research support when requested for mutually agreed upon projects,

including tax analysis and comparisons.

. jabsOhio will develop an annual Strategic Plan.
a. Required elements for that Plan include:

i,  Business/Industry Strategy, with an evaluation of each business/industry group and
its sub-sectors, including forecasting of trends and Ohio’s value proposition for
each; '

ii. When appropriate, an assessment of the business climate and recommendations on

improvements for the expansion of Ohio’s targeted business Jindustry groups;

iii.  Policy and program recommendations;

iv.  Statewide sales plan;

v. Statewide marketing plan; and

vi.  Use of JobsOhio Network.
b. JobsOhio shall publish that Strategic Plan annually and on a mutually agreed upon date,
after approval from the JobsChio Board, 0DOD and the Governor.
¢. ODOD will provide support and inputona coordinated communications and marketing
plan.
d. ODOD will provide services for collateral materials at cost.

Required reports and meetings:

a. Reports for expenditures made under ORC Section 187.03 shall be filed every six months
with ODOD until the entire $1 million appropriation is expended or JobsChio notifies ODOD
in writing that addition funds will not be required from this funding source.

b. JobsOhio will publish Annual Reports in accordance with ORC Section 187.03, which may be
consolidated with the annual Strategic Plan, as provided in Section 6 of the Agreement

¢. JobsOhio and ODOD leadership will meet weelkly regarding all project related items.
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JobsOhio Metrics

Annnal JobsOhio Metrics:

A Metrics (leading metrics):

1) Net new jobs created - Net new jobs is defined as the 1otal number of new jobs commitied to
be created within three years by companies expanding or locating in Ohio, and where
JobsOhio or the JobsOhio Network played a role in the location or expansion process, less
any jobs lost from Ohio in retention projects where JobsQOhio or the JobsOhio Network
played a role. (‘Played a role’ is defined as having been listed as a prospect or client in
JobsOkio's CRM program and jobs lost’ are defined/tracked as jobs at risk.)

2) New payroll - Total new payroll attracted to the state from new jobs committed to be created
within the first three years and throughout the term of any incentives provided to the
company.

3) Jobs retained to Ohio — Total jobs retained to Ohio where JobsOhio or the JobsOhio
Network played a role, and the project was listed as a prospect or client. {“Jobs retained” is
defined as jobs that are at risk of being lost from Ohio, either through permanent layoff or
relocated out of state.)

4) Retained payroll — Toral payroll of retained employees.

5) New capital investment - New capital investment (machinery, equipment, land purchases,
building acquisition or construction, and any other capitalized expenditure) in Ohio
committed within the first three years of the project

6) Return on Investment - Total state refwrn on investment (ROI), average break even point
for the state, total local ROL and total lifetime investment (as defined by the contract period)

B Metrics (additional/supporting metrics):

1) Total number of projects won - (reported as clients)

2) Total number of projects closed not requiring state incentives - (where JobsOhio or the
JobsOhio Network played a role)

3) Total number of retention and expansion calls completed on an annual basis - (by
JobsOhio or the JobsQhio Network Pariners)

4) Customer Satisfaction Survey — (measurement of satisfaction of services provided by
JobsOhio and the JobsOhio Network to its customers and partners, including companies and
entities receiving assistance, regional and local economic development partners, and other
third party providers of economic development services that have received services through
JobsOhio or its Network Partners, such as site selection consultanis.}

01/23/12
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CONTROLLING BOARD
OHio OFFICE OF BUDGET AND MANAGEMENT

. MINUTES OF THE JANUARY 30, 2012 MEETING

President Randy Cole, called the Controlling Board meeting to order at 1:33 p.m. Serving on the Controlling
Board were Senator Widener, Representative Jay Hottinger, Senator Shannon Jones, Representative Ron
Amstutz, Senator Tom Sawyer and Representative Clayton Luckie. :

The minutes of the January 9, 2012 meeting were distributed. A motion to approve the minutes was made by
Senator Sawyer, scconded by Senator Jones and approved by the Board members.

Attached is the January 30, 2012 meeting agenda. President Cole stated that the following items were’
revised. Ttem 2, AGO0100194-12 a vendor, Tucker, Ellis & West LLP was added to the vendor list for
$50,000. Item 24, DEV0101741the amount changed in ALI 195527 from $808,006.07 to $808,221.07 and
the amount in ALT 195625 from $2M each fiscal year to $300,000 in FY12 and $1,700,000in FY13. The
total amount changed from $2,808,006.07 to $2,808,221.07. The vendor information changed from
$2,808,006.07 in FY12 to $1,108,221.07 and from $2M in FY13 to $1,700,000 in FY13. These changes
were also reflected in the summary paragraph and questions. Item 30, DMH0100232-12-In the funding
information the Fund Code changed from 3B00 to 4X50 and the ALI from 335617 to 333607. President
Cole stated Item 32; DEV0101901 was withdrawn at the request of the agency. : '

A motion for blanket approval of all items not held for questions was made by Senator Sawyer, seconded by
Senator Jones and approved by the Board members.

The following items were discussed and acted upon as stated.

Ttem 3, AGO0100195-12 was held by Senator Sawyer. - Senator Sawyer asked what reliable funding stream
the agencyis working to establish instead of using the Controlling Board Emergency Purposes fund.
Christina Frass, Chief Financial Officer, Office of the Ohio Attorney General stated they have been working
closely with OBM to find a more permanent solution, but to get through FY12 this is the only option
available to us. Senator Sawyer asked how the progress was going with OBM. Ms. Frass stated that the
progress is good. The item was approved without objection. '

PR

Item 4, AUD0100012-12 was held by Senator Widener. Senator Widener asked for an-explanation of the
request and the fee requested. Rob Brundrett, Director of Legislative Affairs, Office of the Auditor of State
stated that the fee will be $64 per hour. Currently, the fees are set by an outside study we had for our cost
allocations and that was approved by the Department of Health and Human Services. This fee is $61 an
hour. We have another proposal in for the increase to $64 but that has not been approved by the Department
of Health and Human Services. We are currently only charging at $61 an hour. Senator Widener asked if
these fees were being paid by state agencies and/or local governments. Mr. Brundrett stated this is strictly an
amount for state agencies. Senator Widener asked to address the hiring of new personnel. Mr. Brundrett’
said that the agency will need fourteen new hires to help with the performance audits. Senator Widener
asked if they are permanent full time employees. Mr. Brundrett stated that they will be permanent full time
employees. We also have grad student fellows that are part-time. Representative Luckie asked how many
will be full time employees. Mr. Brundrett stated thirteen and one will be part time. The item was approved

without objection.
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prices to help cover the debt. Director Goodman stated that this relationship in this contract, our
responsibilities, and requirements are no different than what we currently have on the 166 funds.
Representative Luckie asked if the 166 Joan money will come back to the state to replenish the fund or will it
stay with JobsOhio, Director Schmenk said that the State with JobsOhio is maintaining the Facilities
Establishment Fund and the revolving loans will go back into that fund and not to JobsOhio. Representative
Luckie said he has concerns about taking the functions out of the state and give it to a third party when it

comes down to having safeguards in place for minority participation.

Representative Hottinger asked if the goals with J obsOhio have been set yet in regards to the net new jobs or
the annual payroll. Director Schmenk stated they did not have those goals solidified. JobsOhio is presenting
it draft strategic plan to its board of directors this week. They will then supply to us a draft of the strategic
plan. Representative Hottinger asked if those will be public information. Director Schmenk confirmed.
Representative Hottinger asked for a total number of employees with the department today in comparison to
last year at this time. Director Schmenk stated that she believes the department will be 30-40% smaller.
Representative Hottinger asked for an explanation on the process of getting out of the contract with
JobsOhio. Director Schmenk said there are some speeific steps laid out in the contract. Step one is for the
head of the department’s business services to meet with the project manager of JobsOhio; step two involves
the assistant director of development to meet with the CFO of JobsOhio. There is a continuum of steps that
provides many opportunities to find a common resolution to prevent things from escalating. There are also -
ways for the contract to be terminated if there is a material failure to provide the services and if the

legislatute sees fit to change the law.

Senator Sawyer asked - if the Liguor Control employees remain state employees. Director Goodman
confirmed. Senator Sawyer asked for an explanation on how the contract deals with public records and how
we plan to reconcile differences of opinion. Director Goodman stated that all public records issues will be
the same. Anything that we do as a state entity will be open to the public as it relates to the business the
department maintains, the merchandising and the regulatory fonctions. If there are issues that go into what
JobsOhio does with their responsibilitics, they are allowed 1o object. Senator Sawyer asked for further
explanation on provision thirty one and the whether the administration’s return-on-investment calculator is a
trade of secret. Director Schmenk stated that they have maintained that the return-on-investment calculations
are trade secrets because they typically involve information that has always been protected in these types of
incentives, For example, the particular number of jobs ahead of time and the rates of pay associated with
those jobs. - We believe the contract bas not changed the type of information that is being protected. It may
be used in a different formula but its information that has been protected in the past. Senator Sawyer stated
that there are potentially two dimensions to this. Some of it may deal with it in our capacity to compete with
other states and the other could be the ability of those we are trying to aftract to use the formula to iry to
squeeze our hegotiations internally. How much of one or the other is part of the thinking? Director
Schmenk stated that we are always conducting a balancing act when we are thinking through what incentives
to offer a company.. We need to maintain the ability to draw the line if something does not make sense for
our taxpayers. We will continue to always find that balancing act and try to make a wise decision fo make
sure these types of assistance programs have a net benefit for our taxpayers. Senator Sawyer stated that
knowing how this public/private partnership is progressing is enormously important. Senator Sawyer asked
for thoughts on how we as legislators can evaluate how the departments and JobsOhio are doing. Director
Schmenk stated that she believes they will be reporting very regularly to members of the legislature on how
we are doing. This is a new model for Ohio, but has been practiced on the local level in several Ohio
counties. The key is to continue to evaluate and report how things are working. Senator Sawyer asked if
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Items 39-40, DMH0100233-12 and DMH0100234-12 were held as a group by Senator Widener. Senator
Widener asked why the out of state companies were chosen for the purchase of food. Holly Jones, Budget
Analyst, Ohio Department of Mental Health stated that these offers come to the department with deep
discounts and a great savings, When the offer comes to us it is very time limited to make the purchase. If we
do not take advaniage of the opportunities the vendors will offer these deals to other state correctional
facilities. Senator Widener asked if the department receives an offer from the out of state vendor do they in
turn contact the in state vendor to see if they will match the price. Ms. Jones stated that they would do a
market analysis to make sure that it is a savings. Usually these are items that are not offered by other Ohio
companies. Senator Widener asked how the department would purchase these items if they were not a
special offer, Ms. Jones said usually these are leftover canned and frozen fruits and vegetables that are
available to our central warehouse for purchase after a large supermarket estimates their own needs for the

items. : : :

Representative Luckie asked if Ohio truckihg would be used to move the purchases around the state. Ms.
Jones stated that OSS has done extensive research on the trucking issue because of the cost and they are
looking for ways to make sure this is the most efficient way to do business. We can provide additional

information for you.

Representative Amstutz asked for an explanation for this type of procurement and what other approaches
could be used and why those approached were not chosen. Ms. Jones stated that Tiffin Paper Co. is not a
sole source it is a source vendor. We have used another paper vendor and are using Tiffin more this year
‘because they are offering $4 less per case than the other company. These are not on state term contract. The
Afirst step is to go with company on term, when we need to buy off term contract is when we start soliciting
" bids. These items were approved without objection.

Ttem 48 , DPS0100139-12 was held by Senator Sawyer. Senator Sawyer asked for a brief history of the
request. Nancy Dragani, Ohioc EMA Executive Director, Department of Public Safety stated in 2004 the
Ohio Association of Chiefs of Police (OACP) received the first of three federal sub-grants through Ohio
TMA to establish the Ohio Local Law Enforcement Information Sharing Network (OLLEISN). In 2006
after a federal monitoring visit, 2 state audit and an internal audit we changed our monitoring practices in our
grants management and subsequently uncovered some potential issues with the management of the OACP
sub grants. After talking with the Federal Emergency Management Agency (FEMA), the grantee, we hired
an auditing firm in 2009 and followed by an internal audit from FEMA’s Inspector General. That was
completed this summer and on November 14 we received a bill for collection letter from FEMA for
$4.046,781.06. We intend to appeal a portion of that in which we believe we have documentation to support
the findings. The appeal amount is $1,144,441.06. The balance of $2,909,084.64 is what we are requesting
with this CB item. Senator Sawyer asked for an explanation on why the department is seeking to use
Emergency Purposes funds, GRF. Director Dragani stated that afier discusston with the Governot’s office
and the Controlling Board President this is the appropriate fund available to repay the FEMA. Senator
Sawyer asked if the department had any plans in repaying the GRF. Director Dragani stated that the
department and her agency do not have the fimds to repay this. Senator Sawyer asked if OACP plaus to
repay the state. Director Dragani stated that they have reviewed OACP financial records and they do not
have the ability to repay this amount. In fact to pursue them would force them into bankraptcy. Senator
Sawyer asked for a brief explanation on the decision to travel to Turkey for the purposes of administrating
this grant. Director Dragani stated the intent of the that sub-grant was to build a partnership with the Turkish
National Police as well as other Middle Eastern countries. Part of that was to travel to Turkey and members
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With no further business before the board, the meeting was adjourned at 3:19 p.m.

Respectfully submitted,

Kathérine Nickey
Controlling Board Executive Secretary

01/30/2012 Minutes approved by the Board
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OPERATIONS SERVICES AGREEMENT

This OPERATIONS SERVICES AGREEMENT (this “Agreement”) is entered into as of this
20th day of January, 2012 and shall be effective on the Effective Date, by and among JOBSOHIO
BEVERAGE SYSTEM, an Ohio nonprofit corporation (the “Franchisee’), the sole member of which
is JobsOhio, an Ohio nonprofit corporation (“JobsOhio”), the STATE OF OHIO, DEPARTMENT
OF COMMERCE, ACTING FOR ITS DIVISIONS OF ADMINISTRATION AND LIQUOR
CONTROL (“DLC™), and the STATE OF OHIO, OFFICE OF BUDGET AND MANAGEMENT
(“OBM”), both administrative departments of the State of Ohio under ORC Chapter 121.
Hereinafter, DLC, OBM, JobsOhio (for purposes of Sections 7.1 and 8.9) and the Franchisee shali
cach be referred to as a “Party” and collectively, as the “Parties,” the State of Ohio shall be referred
to as the “State,” and OBM and DLC shall collectively be referred to as the “State Parties.”

RECITALS:

A. Pursuant to Ohio Revised Code (“ORC™) § 4301.10, DLC has the exclusive right to purchase,
merchandise, and sell Spirituous Liquor (as defined in ORC § 4301.01(B)(5)) in the State.

B. Pursuant to the Constitution and the laws of the State, and particularly ORC Chapter 4313,
the State Parties will enter into that certain Franchise and Transfer Agreement with the
Franchisee (the “Transfer Agreement”), (i) granting the Franchisee the exclusive right to
procure and sell Spirituous Liquor and perform certain merchandising activities related
thereto, other than the Excluded Regulatory Activities (defined below) and the Statutory
Merchandising Activities (defined below), in the State (the “Franchise™) and (ii) transferring
certain assets, rights and interests related thereto (identified therein as the “Transferred
Assets’™) to the Franchisee, each effective upon the Effective Date (defined below) for the
duration of the Term (defined below) (items (i) and (ii), collectively with the After-Acquired
Assets, the “Liquor Business”). “After-Acquired Assets” means those rights and assets
acquired by the Franchisee during the Term that are used solely or primarily in connection
with the operation of the Franchise.

C. It is a condition to the consummation of the Transfer Agreement, and provided by
ORC § 4313.02(E), that the Parties enter into this Agreement for the provision of the
Services (defined below) by DLC to the Franchisee for the continuing operations of the
Liquor Business.

D. The Franchisee desires to engage DLC, and DLC desires to be engaged, to provide the
Services and to enter into the other arrangements provided or contemplated herein, subject to
the terms and conditions of this Agreement.

NOW THEREFORE, in consideration of the mutual promises and covenams contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties hereto, intending to be legally bound, hereby, agree as follows:

ARTICLE I - SERVICES
1.1 Scope of Services. As of the Effective Date, and subject to the terms and conditions

of this Agreement, the Franchisee hereby engages DLC to provide, or cause to be provided to the
Franchisee, those certain procurement, distribution, merchandising, management and other

CINCINNATI®1891.14 1
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operational services, as well as the necessary facitities, administrative support and personnel, for the
ongoing operation of the Liquor Business, which are identified in Exhibit A hereto (which may be
modified, supplemented and/or amended at any time and from time to time upon mutual agreement
of the Parties and reflected on a substitute Exhibit A, a copy of which shall be delivered in writing to
each of the Parties) (collectively, the “Services”). In consideration of DLC’s performance of such
Services, the Franchisee will pay DLC the Services Fee (defined below) in the manner set forth in

Section 2.1,

1.2 Standards of Performance. DLC will render the Services to Franchisee: (a) in a
manner consistent with the Expense Budget (defined below) and the Business Plan (defined below)
and (b) in compliance with all applicable federal, state, and local laws, rules, and regulations;
provided, however, that, although included in the Services to be provided by DLC to Franchisee, the
performance of the “Statuto Merchandising Activities” identified in Exhibit B hereto will at all
times remain under the ultimate control, management, and supervision of DLC, in its sole discretion.
Franchisee acknowledges that its input into DLC’s performance of such Statutory Merchandising
Activities is limited to the right to consuit with, and make recommendations to, DLC during the
Expense Budget Review and Business Plan processes set forth in Sections 2.3 and 4.1 hereof.

1.3  Limitations and Exclusions. For the avoidance of doubt, the Services do not, and
will not, include, and Franchisee shall not be obligated to pay any amounts related to, any activity
related to the regulation, licensure, or enforcement of the sale or use of Spirituous Liquor, beer, wine
or mixed beverages in the State, including those activities identified in Exhibit C hereto (collectively,
the “Excluded Regulatory Activities”). Franchisee acknowledges that such Excluded Regulatory
Activities will be performed by DLC and the State, in compliance with applicable laws, in their sole
discretion, without consultation with, or the consent or approval of, Franchisee. Furthermore, subject
to the exclusive nature of the Franchise, nothing contained in this Agreement will prevent or prohibit
any of the State Parties from (a} providing the Services, (b) using information or data related to, or
derived from, the Services or the Liquor Business in conducting their other respective duties,
operations, and activities, or (c) providing similar services to other persons, State agencies, or
business entities (collectively, the “State Operations™).

ARTICLE 11 - SERVICES FEE

21 Services Fee, In accordance with the provisions of this Article II and Section 4.2,
Franchisee will pay, or cause to be paid, all of the direct and indirect costs and expenses incurred by
DLC in rendering the Services and performing its obligations hereunder (“‘Services Fee™). The
Services Fee will include payment for, in accordance with and subject to the provisions hereof: (a) all
ordinary and recurring costs and expenses of rendering the Services and any related reasonable
allocations of overhead, time, or expense by the State or any of its agencies to DLC in connection
with rendering such Services (“Ordinary Operating Expenses”), (b) all extraordinary, non-recurring
costs and expenses of rendering the Services and/or operating the Liquor Business (“Extraordinary
Expenses’™), and (c) all capital expenditures necessary and appropriate for the performance of the
Services and/or the operation of the Liquor Business (“Capital Expenditures”).

2.2 Cost Reporting. DLC will cooperate in good faith with Franchisee to provide
periodic and transparent cost reporting of the actual Services Fee incurred by DLC hereunder (“‘Cost
Reporting™), including the Ordinary Operating Expenses, Extraordinary Expenses, and Capital
Expenditures. DLC will provide such Cost Reporting to Franchisee (i) no less than quarterty and (ii)
in such form, substance and detail as Franchisee and DLC may mutually agree.
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2.3 Ordinary Qperating Fxpenses.

(a) Estimated Expense Budgets. For each Budget Period (defined below), DLC will
prepare and deliver to Franchisee a budget (the “Expense Budget™) containing: (i) the reasonably
anticipated Ordinary Operating Expenses of DLC in rendering the Services and performing its
obligations hereunder during such Budget Period (“Bstimated Expenses™), (i) the annualized
Estimated Expenses, in teasonable detail, for each Fiscal Year of such Budget Period, and (iii) a
payment schedule dividing the total Estimated Expenses for such Budget Period into no less than
four periodic payments and specifying the amount and due date of each such payment (the
“Estimated Expense Payments”). For purposes of this Agreement, “Fiscal Year” means the fiscal
year of DLC, which begins on July 1* of each calendar year and ends on June 30" of the subsequent
calendar year. The Parties hereby acknowledge and agree that each Expense Budget will not include
any amounts related to the Excluded Regulatory Functions.

(b) Initial Expense Budget. As of the Effective Date, DLC has delivered a copy of the
initial Expense Budget to Franchisee for the Budget Period indicated in Section 2.3(c) below (*“Initial
Expense Budget”). Such Initial Expense Budget will be deemed approved by the Parties at the
Effective Date.

{c) Expense Budget Periods. The Initial Expense Budget has been prepared for the
period beginning on the Effective Date and ending on June 30, 2013, and each subsequent Expense
Budget will be prepared for a two-year period coinciding with the then current State budget biennium

period (each, a “Budget Period”).

(d) Expense Budget Principles. The Initial Expense Budget has been, and all subsequent
Expense Budgets will be, prepared using the practices, methodologies, and assumptions mutually
agreed upon, in writing, by Franchisee and DLC (“Budget Principles™. As of the Effective Date,
DLC has delivered a copy of such Budget Principles to Franchisee. The Parties acknowledge that the
Budget Principles used to prepare each Expense Budget will likely change over the course of the
Term and such Budget Principles will be modified, as needed, by mutual agreement of Franchisee

and DEC.

(e) Estimated Expense Payments. Commencing on the Effective Date, and no later than
the Ist day of each calendar quarter during each applicable Budget Period (defined below) thereafter,
Franchisee will pay DLC the Estimated Expense Payment identified in the applicable Expense
Budget. If this Agreement terminates on a day other than the last day of a calendar quarter, the
amount of any Bstimated Expense Payment payable by the Franchisee under this Section 2.3 will be

prorated on a daily basis.

43 Payment Adjustments. No later than 60 days after the end of each Fiscal Year, DLC
will (i) review the final Cost Reporting for such Fiscal Year, (ii) calculate the actual amount of the
Ordinary Operating Expenses for such Fiscal Year, (iii) provide to the Franchisee a reasonably
detailed statement of calculations used in determining such Ordinary Operating Expenses and (iv)
determine whether the actual amount of the Ordinary Operating Expenses was more or less than the
aggregate amount of the Estimated Expense Payments made by the Franchisee during such Fiscal
Year and whether such difference (if any) results in an over-payment or under-payment of the
Ordinary Operating Expenses by the Franchisee (an “Adjustment Amount”). If DLC determines that
an over-payment has been made by the Franchisee, then DLC will credit such Adjustment Amount
against the Franchisee’s next quarterly Estimated Expense Payment. If DLC determines that an
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under-payment has been made by the Franchisee, then the Franchisee will pay such Adjustment
Amount to DLC no later than 31 days after receipt of DLC’s written notice and calculation of such

under-payment.

(2 Expense Budget Review and Updates. No later than 180 days prior to the expiration
of each Budget Period, the Franchisee and DLC will meet and, in good faith, commence (i} a review
of the Cost Reporting for the Ordinary Operating Expenses prepared to-date during the current
Budget Period, and (ii) discussions of the reasonably anticipated Ordinary Operating Expenses for
the upcoming Budget Period (the “Expense Budget Review”). No later than 90 days prior to the
expiration of each Budget Period, DLC will provide the Franchisee with its proposed Expense
Budget for the upcoming Budget Period, which Expense Budget will conform to DLC’s estimate of
the reasonably anticipated Ordinary Operating Expenses for such upcoming Budget Period.

(h) Budget Acceptance/Reiection. Each Expense Budget will be accepted or rejected by
the Franchisee in its entirety. In the event the Franchisee disagrees with DLC’s proposed Expense
Budget for the upcoming Budget Period, the Franchisee may, within 15 days of its receipt of the
proposed Expense Budget, provide DLC with written notice of its rejection of such Expense Budget,
including a detailed statement of items n dispute (“Dispute Notice™). If the Franchisee does not
provide a Dispute Notice within such 15-day period, (i) such Expense Budget will become effective,
in its entirety as proposed by DLC, for such Budget Period, and (ii) beginning on the first day of the
new Budget Period, the Franchisee will commence payment of the Estimated Expense Payments
provided for in such Expense Budget.

) Dispute Resolution. If the Franchisee timely provides a Dispute Notice, the
Executives (defined below) of the Franchisee and DLC will meet, consult with one another, in good
faith, and attempt to resolve their disagreement over the proposed Expense Budget by accepting or
modifying such Expense Budget, as needed, within 30 days of the date of the Dispute Notice. If the
Eranchisee and DLC cannot reach a resolution to accept or modify such Expense Budget, in its
entirety, by the start of the upcoming Budget Period, then, until such time as the Franchisee and DLC
otherwise agree on an Expense Budget, the Franchisee will continue to pay DLC the amount of the
Estimated Expense Payments in the Expense Budget for the prior Budget Period (excluding any non-
recurring or extraordinary items contained therein); provided, however, that such Estimated Expense
Payments will be multiplied by the sum of one (1) plus the Inflation Multiple. “Inflation Multiple”
means one and one-half (1.5) multiplied by the percentage change, year over year from the most
recent December to December period, in the Consumer Price Index (Urban Wage Earners and
Clerical Workers Services, Midwest Region, 1982-84 = 100), as published by the United States
Department of Labor, Bureau of Labor Statistics, such successor index as may be published by the
United States Department of Labor, Bureau of Labor Statistics, or such substitute index as may be
mutually agreed upon by the Franchisee and DLC, provided that, if the Inflation Multiple is less than
zero, then the Inflation Multiple shall equal zero. If Franchisee and DLC subsequently agree upon a
new Expense Budget, in its entirety, then the Estimated Expense Payments set forth in the new
Expense Budget will be applied retroactively to the beginning of such Budget Period (after
accounting for any adjustments or increases already in effect). For purposes of this Agreement,
“Eyecutives” means the Director and Chief Financial Officer of the Department of Commerce, the
Superintendent of DLC, and the Chief Investment Officer, Chief Operating Officer, and Chief

Financial Officer of Franchisee.
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f)] Acknowledgement. Franchisee and DLC acknowledge that each Expense Budget
will be subject, to the extent required by applicable faw, to the State’s regular biennial appropriations
process. With respect to such appropriations process:

(i) DLC will include in its biennial appropriation request to OBM the amounts
needed to support the Expense Budget for such Budget Period, and OBM will
include in its biennial budget estimates that it prepares and submits to the
Governor the amounts needed to support the Expense Budget for such Budget
Period, each as provided in the ORC and any other applicable provisions of law.

(iiy  If the appropriations authorized by the State are not sufficient to support the
Expense Budget, then: (A) DLC will re-submit any necessary appropriations
requests to the OBM, which will submit such supplemental requests to the
appropriate State authority, and (B) the Parties will otherwise cooperate in good
faith with one another, to the extent possible, to cause the Services to be
provided.

(iii)  If DLC is unable to provide all or any portion of the Services to the Franchisee as
a result of insufficient appropriations from the State, the Franchisee may, at its
sole cost and expense and subject to applicable law, obtain or arrange for the
provision of that portion of the Services for which DLC is unable to provide and
DLC’s provision of such Services hereunder shall be waived until additional
appropriations for such Services are approved by the State.

2.4 Extraordinary fixpenses,

{a) Permitted Expenses. Any Extraordinary Expense (a) in an amount less than 2% of
the total Estimated Expenses for that Fiscal Year, individually or 4% of the total Estimated Expenses
for that Fiscal Year, in the aggregate (“Threshold Amount™) and (b} reasonably necessary for the
performance of the Services or the operation of the Liquor Business, may be made by DLC without
the prior approval of the Franchisee.

) Pre-Approved Expenses. Any Extraordinary Expense in an amount greater than the
Threshold Amount will require the prior approval of the Franchisee; provided, however, that
Franchisee must provide DLC with written notice of its disapproval (“Disapproval Notice™) of such
Extraordinary Expense within 20 days of its receipt of DLC’s request to make such Extraordinary
Expense. If the Franchisee does not provide a Disapproval Notice to DLC within such 20-day
period, then DLC may undertake such Extraordinary Expense without the Franchisee’s approval.

© Dispute Resolution. If (i) JobsOhio provides a timely Disapproval Notice, (ii) the
Franchisee and DLC cannot agree upon the need to undertake an Extracrdinary Expense requested by
DLC within 30 days of the date of such Disapproval Notice, and (iii) DLC believes, in good faith,
that such Extraordinary Expense is reasonably necessary for the performance or improvement of the
Services, then (A) the Executives will meet, consult with one another, in good faith, and attempt to
resolve the matters identified in the Disapproval Notice, and (B) until such time as an agreement is
reached among the Executives, (1) no Extraordinary Expense shall be undertaken and the Franchisee
will not be required to make any payment for such Extraordinary Expense, and (2) if the failure to
undertake such Extraordinary Expense would reasonably be expected to have a material adverse
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effect on the Liquor Business and/or DLC's ability to perform a Service or Services, DLC’s
compliance with Section 1.2 shall be waived only with respect to such Service or Services. -

(d) Payment of Expenses. In addition to the Estimated Expense Payments, during each
Fiscal Year, the Franchisee will provide DLC with an annual allowance for Extraordinary Expenses
in amount equat to 4% of the total Estimated Expenses for such Fiscal Year (“Allowance”). Such
Allowance will be paid to DLC, in full, no later than 15 days after the beginning of each Fiscal Year
{or on the Effective Date in the case of the remaining portion of the first Fiscal Year of the Initial
Budget Period) and held by DLC in a separate DLC fund number; 5LCO (the “Allowance Fund”™),
subject to the terms of this Section 2.4. At any time during the applicable Budget Period, DLC shall
be entitled to pay for any Extraordinary Expense permitted or approved under Sections 2.4(a) or
2.4(b) above by drawing upon the Allowance. If the amount of any Extraordinary Expense permitted
or approved under Sections 2.4(a) or 2.4(b) above is greater than the then-current funds balance in
the Allowance Fund, then the Franchisee will, upon written request from DLC, pay the amount not
covered by the funds in the Allowance Fund to DLC no later than 30 days after its receipt of such

request from DLC.

(e) Replenishment of Allowance. No later than 30 days after the end of each Fiscal
Year, DLC will provide the Franchisee with a copy of the account statement for the Allowance Fund
as of June 30™ of such Fiscal Year. Any balance remaining in the Allowance Fund at the end of the
Fiscal Year shall be credited against the Franchisee’s payment of the Allowance for the upcoming

Fiscal Year.

ARTICLE III - FRANCHISEE OBLIGATIONS

At all times during the Term, the Franchisee will comply with the following obligations in
connection with its operation of the Liquor Business and the performance of its obligations under this

Agreement:

31  Gross Receipts Account. The Franchisee will initially engage the services of
KeyBank, National Association (together with its successors and assigns, the “Depositary Bank™), to
serve as the primary initial depository institution for revenues received from the Liquor Business,
subject to the engagement of a replacement Depository Bank approved by Franchisee, upon not less
than eight weeks prior notice to DLC. The Franchisee will establish and maintain a separate account
(the “Gross Receipts Account”) for the collection of all gross revenue and applicable taxes collected
by the Liquor Business from the sale of Spirituous Liquor in the State during the Term (“Gross
Revenue”). The Franchisee will enter into an arrangement under which the Depository Bank will
conduct nightly sweeps of all Gross Revenue from each Agency Store’s (defined in Exhibit A)
designated bank account into the Gross Receipts Account. The Parties acknowledge that the Gross
Receipts Account and Gross Revenye are not controlled by DLC. The Franchisee will deposit into or
~ disburse from the Gross Receipts Account onty funds related to the Liquor Business and will not co-
mingle funds from its other operations or activities with the Gross Revenue in the Gross Receipts
Account. The Parties will cooperate and coordinate in good faith with one another in connection
with the provision of information and activities with respect to the Gross Receipts Account
maintained in the possession of the Depositary Bank, including, but not limited to, conducting the
cash management processes of the Liquor Business in a manner generaily consistent with Schedule
A-2 attached to Exhibit A hereto (which Schedule A-2 may be modified, supplemented and/or
amended at any time and from time to time upon mutual agreement of the Parties and reflected on a
substitute Schedule A-2, a copy of which shall be delivered in writing to gach of the Parties). The
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Parties acknowledge that the Franchisee will be engaging a different financial institution to act as
trustee for any of its Obligations (as defined in the Transfer Agreement).

3.2 Third Party Vendors.

(a) Vendor Arrangements. The Assigned Contracts (as defined in the Transfer
Agreement) transferred to the Franchisee pursuant to the Transfer Agreement include contracts with
Vendors (defined in Exhibit A) of the Liquor Business {such contracts with Vendors, the “Assigned
Vendor Contracts”). The Parties acknowledge that, although the Franchisee assumed all of the
liabilities and obligations under such Assigned Vendor Contracts as of the Effective Date, DLC will
be responsible for supervising compliance of the contracting parties with the terms of such Assigned
Vendor Contracts; provided, however, that upon (i) the expiration or earlier termination of any such
Assigned Vendor Contract or (ii) a need for any new or additional Vendor services for the operation
of the Liquor Business (which are not otherwise covered by the Assigned Vendor Contracts), the
Franchisee will be solely responsible for negotiating and securing, at its own cost and expense, new
contractual arrangements for such Vendor services (the “New Vendor Contract™). The Franchisee
will provide DLC with a written copy of any proposed New Vendor Contract no later than 30 days
prior to the effective date of such New Vendor Contract. For the avoidance of doubt, as of the
Effective Date, the Franchisee will also be responsible for negotiating and entering into its own
arrangements (contractual or otherwise) with Spirituous Liquor manufacturers for the procurement
and purchase of Spirituous Liquor for the Liquor Business. All New Vendor Contracts in effect as of
the date of termination of this Agreement will be deemed Transferred Assets under the Transfer
Agreement and subject to the provisions of Section 17.7 of the Transfer Agreement.

(b} Disbursements to Third Parties. Upon receipt of the periodic Commission Payment
Instructions (defined in Exhibit A) and periodic Vendor Payment Instructions (defined in Exhibit A)
from DLC (in accordance with Exhibit A), the Franchisee will be responsible for approving such
Instructions and paying the amounts provided for in such Instructions to such third party recipients as
and when such amounts are due and payable. The Franchisee will make or cause to be made
Commissions and Vendor Payment disbursements, and provide DLC with an electronic record of
those payments no later than the same day on which such disbursements are made.

i3 Financial Statements; Taxes; Tax Returns.

{a) Financial Statements. The Franchisee will create and maintain the financial reporting
data, systems and processes, accounting controls, and financial statements (including balance sheets,
profit and loss statements, and cash flow statements) issued in connection with, relating to, or arising
out of, the ownership of the Liquor Business and/or the performance of the Services hereunder (the
“Financial Statements”); provided, however, that DLC will provide the Franchisee with accurate,
complete, and current Cost Reporting in accordance with Section 2.2. Franchisee will provide DLC
with true, correct, accurate and complete copies of its (i) unaudited, interim Financial Statements no
later than 30 days after their preparation and (ii) audited Financial Statements no later than 60 days
after the end of each Fiscal Year.

)} Taxes. At all times during the Term, (i) DLC shall be responsible for determining all
the amount of, and providing the Franchisee with specific instructions for the remission of, any sales
or gallonage taxes (under ORC §§ 4301.12, 4301.421, 4301.424, 5739.02, 5739.021, 5739.023, and

5739.026) and any other Spirituous Liquor tax owing to any taxing authority in any jurisdiction in -
connection with, relating to, or arising out of, the ownership or operation of the Liquor Business from
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time to time (the “Liquor Taxes™), in accordance with the process identified in Schedule A-1 attached
hereto, and (ii) the Franchisee shall be responsible for determining the amount of, and remitting, and
certifying any other types of tax owing to any taxing authority in any jurisdiction in connection with,
relating to, or arising out of, the ownership or operation of the Liquor Business, the Franchise, the
Transferred Assets, the After-Acquired Assets, the Gross Revenue, or the performance of the
Services hereunder (other than corporate income taxes or other taxes of any State Party related to
such State Party’s receipt of the Services Fees paid hereunder) (collectively with the Liquor Taxes,
“Taxes”). Franchisee will pay, or cause to be paid, all Taxes to the appropriate taxing authority as
such Taxes become due and payable, and will provide DLC with copies of all of its Tax payment
receipts within 30 days of delivery of such payment receipts; provided that Liquor Taxes will be paid
by Franchisee in accordance with Schedule A-1.

(c) Tax Returns. Commencing on January 1, 2013 with respect to calendar year 2012,
and continuing during the Term for all subsequent tax periods thereafter, the Franchisee will be
solely responsible for, and will file when due, all Tax returns and related documentation (such as
Form 1099s to Vendors) and will provide DLC with true, correct, accurate and complete copies of all
of its filed Tax returns and related documentation within 30 days of filing the same.

34 Compliance.

() Compliance with Laws. The Frﬁnchisee will perform its obligations under this
Agreement in compliance with all applicable federal, state, and local laws and regulations.

) Compliance with Contracts. In addition, to the extent not already delegated to DLC
and included in the Services, the Franchisee will comply with the terms of all of its contractual
relationships entered into in connection with, arising out of, or related to the Franchise, Agency
Stores, Transferred Assets, or this Agreement, including, but not limited to the Assigned Vendor
Contracts and New Vendor Contracts (“Contract Obligations”). If (i) the Franchisee is in breach of
any of its Contract Obligations and has not cured such breach within 30 days of its occurrence, and
(if) such breach has an effect on the Liquor Business that is materially adverse to DLC’s ability to
perform any of the Services or any of its other obligations hereunder, then, upon not less than 10
days prior notice to the Franchisee, (A) DLC may elect to cure such breach on the Franchisee’s
behalf and offset all reasonable expenses incurred by DLC in curing such breach against the
Allowance and (B) until such breach is reasonably cured, DLC’s compliance with the provisions of
Section 1.2 shall be waived, but only with respect to the specific Service(s) affected under clause (ii}
above.

s Lo

35  Insurance. The Franchisee will obtain and maintain for itself customary and
adequate insurance for the operation of the Liquor Business, including, but not limited to:

(a) comprehensive general liability insurance with a minimum Three Million Dollars
($3,000,000) combined single limit for claims that may arise from activities related to this
Agreement, the Franchise, or the Transferred Assets; and

(b) a special form policy of insurance (formerly known as all-risk insurance) covering all
equipment, furniture, leasehold improvements and betterments, furnishings, contents, merchandise,
inventory, trade fixtures, signs, and other personal property of Franchisee related to the Franchise in
an amount equal to one hundred percent (100%) cf the replacement cost thereof.
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DLC will be named as an additional insured under each policy described above if and to the extent
that the State has an insurable interest. The Franchisee will provide DLC with evidence of such
insurance coverage no later than the Effective Date. Such insurance coverage will require no less
than 30 days’ prior written notice to DLC of any cancellations of, reductions in, or restrictions upon
such coverage. The Franchisee will provide DLC with updated evidence of coverage no less than 30
days prior to the expiration of each coverage period.

3.6  Access; Information Sharing. The Franchisee will provide each State Party with
such access to, and use of, the Transferred Assets and the information and data generated by the
operation of the Liquor Business (including, without limitation, Spirituous Liquor sales information)
as such State Party believes is reasonably necessary to render the Services, perform its obligations
hereunder, or perform its State Operations. All such information and data provided by the Franchisee
will be true, correct, accurate, complete and current as of the date provided. [Each Party
acknowledges that the use of any such information and data will be in accordance with the provisions

of Section 53.1.

ARTICLE IV - BUSINESS PLAN; CAPITAL EXPENDITURES

4.1 Business Plan. The Parties acknowledge the mutually advantageous goal of
developing a business plan for the continued growth and improvement of the Liquor Business (the
“Business Plan™). In furtherance of that goal, the Franchisee and DLC agree that the Executives of
both the Franchisee and DLC will meet no less than quarterly to review the performance, profitability
and operating efficiency of the Liquor Business. As soon as practicable following the Effective Date,
the Franchisee and DLC agree to meet to develop the initial Business Plan for the Liquor Business,
which Business Plan shall be implemented on July 1, 2012 and be operative through June 30, 2013.
Each Business Plan thereafier will cover no less than a three year period and will coincide with
DLC’s Fiscal Years. For example, the Business Plan may cover a period from July 1, 2013 through
June 30, 2016, while the next Business Plan may cover a period from July 1, 2014 through June 30,
2017. DLC acknowledges that during the Business Plan development and review processes, the
Franchisee may make recommendations about the manner in which DLC renders the Services and
DLC’s Statutory Merchandising Activities hereunder. The Franchisee acknowledges that DLC has
and will retain the sole and ultimate discretion and authority for deciding whether and to what extent
any of the Franchisee’s recommendations will be included in the Business Plan. DLC shall
implement any recommendations it determines o include in the Business Plan related to the
foregoing activities. The Excluded Regulatory Activities will not be included in or addressed by the
Business Plan. The Franchisee and DLC will update and revise the Business Plan no less than
annually, and will promptly provide updated copies of the same to the other Parties hereto.

The Parties acknowledge that the Business Plan will, to the extent mutually agreed by the
Franchisee and DLC, incorporate and reflect plans for the modernization of the inventory control
system used by the Liquor Business for its wholesale liquor distribution operations.

4.2  Capital Expenditures.
(a) Approval and Planning.  All capital expenditures that are necessary and appropriate

for the performance and improvement of the Services or the operation of the Liquor Business
(“Capital Expenditures™) will require the approval of Franchisee, which approval will not be

unreasonably conditioned, withheld, or delayed. Capital Expenditures will be (i) provided for as a
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part of the applicable Business Plan to the extent possible, and (ii) undertaken by DLC in a manner
consistent with such Business Plan (to the extent provided for in such Plan).

(b) Payment: Coordination. ~Capital Expenditures will be paid for separately by
Franchisee in a manner mutually agreed upon by Franchisee and DLC. Franchisee and DLC will
cooperate and consult with one another, in good faith, to plan and coordinate the funding of all such

Capital Expenditures.

(c) Capital Assets. For purposes of this Agreement, all capital assets, properties, rights,
or improvements acquired through such Capital Expenditures are referred to herein as “Capital

Assets.”

(d) Shared Assets. Capital Expenditures for Capital Assets that are to be shared with
other State agencies or used for State Operations or any Statutory Merchandising Activities or
Excluded Regulatory Activities other than rendering the Services (“Shared Assets™), will be allocated
between DLC and such other agency or agencies or between the Services and such State Operations
or such Statutory Merchandising Activities or Excluded Regulatory Activities, and such allocations
will be included in the applicable Business Plan. Franchisee will only be obligated to pay for that
portion of any Capital Expenditure allocated to DLC (or its subcontractors) and related to the
Services. The ownership interest in any Shared Assets acquired through such Capital Expenditures
will be held by DLC or such other agency or agencies; provided, however, that DLC hereby grants
(or shall cause the applicable State agency or agencies to grant) Franchisee a non-exclusive, limited
license to use such Shared Assets in the operation of the Liquor Business, at no cost, during the

Term.

(e) Owned Assets, The ownership of Capital Assets other than the Shared Assets, which
are acquired through such Capital Expenditures (“Owned_Assets”™) will be owned by Franchisee;
provided, however, that (x) Franchisee hereby grants DLC a limited license to use such Owned
Assets in the performance of its obligations hereunder, at no cost, during the Term, and (y) such
Owned Assets will be deemed Transferred Assets under the Transfer Agreement and be transferred
back to DLC upon termination of that agreement based upon the unamortized useful life of such

Owned Assets.

® Dispute Resolution. If (i) Franchisee and DLC cannot agree upon the need to
undertake a Capital Expenditure requested by DLC or they disagree about the proper allocation of a
Shared Asset and such disagreement results in a delay in acquiring such Shared Asset, and (ii) DLC
believes, in good faith, that such Capital Expenditure is necessary for the performance or
improvement of the Services, then (A) the Executives will meet, consult with one another, in good
faith, and attempt to resolve their disagreement over the need to undertake a Capital Expenditure and
(B) until such time as an agreement is reached among the Executives, (1) no Capital Expenditure
shall be undertaken and the Franchisee will not be required to make any payment for such Capital
Expenditure, and (2) if the failure to undertake such Capital Expenditure would reasonably be
expected to have a material adverse effect on the Liquor Business and/or DLC's ability to perform 2
Service or Services, DLC’s compliance with Section 1.2 shall be waived only with respect to such

Service or Services.

ARTICLE V - MUTUAL COVENANTS
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51  Books and Records. Each Party will maintain its records regarding this Agreement,
including its records of the Services Fee Cost Reporting, financial reports and statements, and all
other material information pertaining to the Liquor Business and each Party’s performance of its
obligations hereunder (“Books and Records”) consistent with the relevant record retention policies of
the State Parties and the State, provided that each Party will maintain all tax returns of the Liquor
Business and all materials related thereto (including, without limitation, afl materials that would be
used in the preparation of or filed in connection with a Form 990 filed with the Internal Revenue
Service) for a period of not less than eight (8) years following the date of filing for each respective
tax return. Furthermore, the Franchisee agrees to preserve and maintain any Books and Records
requested by any State Party, its agents, or other appropriate State agencies or officials, in connection
with any matter in dispute between DLC and the Franchisee related to or arising out of this
Agreement, until such time as the matter is finally resolved. The Franchisee acknowledges that DLC
is subject to the Ohio Public Records Act, ORC §149.43, et seq. Upon receipt of a public records
request under ORC §149.43, et seq. or a request for records pursuant to a legal proceeding, in
connection with any of the Books and Records, DLC shall promptly notify the Franchisee of such
request, and the Franchisee may, at its option and expense, dispute the disclosure of the requested
information by seeking injunctive relief against such request or through other available legal process.
DLC agrees not to disclose any specific Books and Records that the Franchisee has previously
identified as a proprietary trade secret of the Franchisee without giving prior notice to the Franchisee.
DLC is required by ORC §149.43 to provide prompt inspection or copies within a reasonable period
of time of such Books and Records in response to a proper public records request, subject to
determination in DLC’s sole discretion of DLC’s rights and duties contained in ORC §149.43, et
seq. Notwithstanding the above or any other provision of this Agreement, the release of public
records in compliance with Ohio law will not be deemed a breach of this Agreement.

52  Inspection & Audit Rights. At any time during normal business hours and upon at
least 48 hours prior written notice (unless the Party to which such notice is given is in default under
the Transfer Agreement, in which case shorter notice may be given), each Party will make available
to any other Party, its agents, or representatives, or other appropriate State agencies or officials, the
Books and Records which are in the possession or control of such Party. The requesting Party may,
at its own cost and expense, review, and inspect such Books and Records in such a manner as not o

L LR

interfere unreasonably with the normal business operations of the other Party; provided, however,
that the use of any such Books and Records will be in accordance with the provisions of Section 5.1.

ARTICLE VI - TERM & TERMINATION

6.1 Term. This Agreement will become effective on the Closing Date (as defined in the
Transfer Agreement) (the “Effective Date™) and continue in force and effect until the expiration or
termination of the Transfer Agreement, unless it is terminated earlier pursuant to Section 6.2 below.
The commencement and effectiveness of this Agreement is subject to the Closing under the Transfer

Agreement {as defined therein).

6.2 Cross-Termination. This Agreement is co-terminus with the Transfer Agreement
and will terminate immediately upon the effective date of any termination of the Transfer Agreement,
No Party shall have any right to terminate this Agreement for any other reason, including as a result
of another Party’s material breach under Section 6.3.

63  Breach; Remedies. If a Party materiaily breaches any of its obligations under this

Agreement and does not cure such breach to the reasonable satisfaction of the non-breaching Parties
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within 90 days of notice of such breach from a non-breaching Party (“Breach Notice”), then any non-
breaching Party will be entitled to pursue all available remedies at law or in equity (including, as
applicable, an action seeking mandamus, under ORC § 2731.01); provided, however, that if the
breaching Party has initiated an adequate remedy within such 90-day period and at all times
thereafter is diligently pursuing such adequate remedy to the reasonable satisfaction of the non-
breaching Parties, then such remedies will not be available to any non-breaching Party for a period of
180 days after the date of the Breach Notice. For the avoidance of doubt, in the event a receiver is
appointed, DLC may elect, in its sole discretion, not to terminate this Agreement and to transfer,
convey, or assign the obligations of Franchisee under this Agreement to the receiver, to continue in
full force and effect upon the terms set forth in this Agreement.

6.4  FEffects of Termination. Upon termination of this Agreement, Franchisee will
(a) pay DLC any unpaid Services Fees incurred prior to the effective date of such termination, and
(b) provide, in coordination and cooperation with DLC and the Master Trustee, for the transition of
all banking functions related to the Liquor Business (including the collection of Gross Revenue, and
the payment of Commissions, Taxes, and Vendor Payments) from the Franchisee’s Gross Receipts
Account to an account designated by DLC in accordance with Sections 17.6 and 17.7 of the Transfer
. Agreement. For purpose of this Agreement, the “Master Trustee” means the trustee, or anmy SUCCESsOr
trustee, under that certain Master Trust Indenture entered into by the Franchisee with respect to its
Obligations (as defined in the Transfer Agreement).

6.5  Survival. Upon termination of this Agreement, the provisions and obligations set
forth in Sections 3.3, 3.4, 3.6, 5.1, 5.2, 6.4, 6.5, ARTICLE VII - and ARTICLE VIII - of this
Agreement will survive indefinitely, unless a shorter period of survival is expressly stated therein.

ARTICLE VII - INDEMNIFICATION

JobsOhio and Franchisee will, jointly and severally, indemmify, defend, and hold harmless
DLC and its respective employees and agents (“Indemnitees”) from and against any claims, actions,
demands, lawsuits, costs and expenses (including reasonable attorneys’ fees and costs of defense),
damages, liabilities, and losses (“Damages”) arising out of, or in connection with (a) any third-party
claim for damages against the DLC and its respective employees and agents resuiting from the
Franchisee’s failure to pay the Services Fee when due hereunder or (b) any employment related
claims or matters, including workers’ compensation claims, arising out of or related to the
employment of, or services or activities performed by, DLC Personnel in connection with this
Agreement, provided that neither the Franchisee nor JobsOhio will be obligated to provide
indemnification for Damages to the extent such Damages result from the bad faith, gross negligence,
or willful misconduct of any State Party hereto. Notwithstanding anything in this Agreement to the
contrary, in no event shall the aggregate liability of JobsOhio for claims for indemnification pursuant
to this Agreement exceed that portion of the Liquor Business Profits actually distributed to JobsOhio
by Franchisee, if any.

ARTICLE VIII - MISCELLANEOUS

8.1  Definitions. Terms not otherwise defined herein, shall have the meaning ascribed to
them under the Transfer Agreement. :
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8.2 Acknowledgement. DLC acknowledges that under certain applicable circumstances,
the provisions of Sections 14.5(c) and (d) of the Transfer Agreement may apply, and may result in
additional rights, obligations and remedies of the Parties under the Transfer Agreement.

8.3 Independent Contractor. DLC, DLC Personnel, and each of their designees will
perform DLC’s duties and obligations under this Agreement as independent contractors. Nothing
contained in this Agreement will be construed as creating an employer/employee, agency,
partnership, joint owner or joint venture relationship between Franchisee and DLC or any DLC
Personnel. Franchisee acknowledges that DLC has the full power and authority to undertake the
provision of the Services by any means, method and manner it, in its sole discretion, reasonably

exercised, deems appropriate.

84  Use of Other State Entities. DLC, in its discretion, may make arrangements with
other State agencies, departments, and divisions, for the performance of any portion of the Services
to be provided by it hereunder; provided, however, that no such arrangement shall take effect unless
DLC has provided the Franchisee with at least 30 days prior written notice of such arrangement.
DLC shall be responsible for supervising such third party’s performance of such Services.

8.5 Force Majeure. No party will be in breach of this Agreement if such Party is
prevented from performing any of its obligations hereunder as a result of a physical occurrence or
condition outside of its reasonable control, including, without limitation, acts of God, nuclear
emergency, fire, flood or similar cataclysmic occurrence, earthquake, landslide, tsunamni, hurricane,
tornado, snow storm or any other unusually severe weather condition, explosion, accident, riot,
strike, civil disturbance, act of terrorism or other act of public enemy, blockade, insurrection, war,
sabotage, governmental taking or condemnation. Such occutrences and conditions shall expressly
exclude any changes in State laws, rules, or regulations.

8.6  Notices. All notices which are required or permitted to be given by any Party under
this Agreement will be sent by registered or certified mail, postage prepaid, by overnight express
courier, by electronic mail (read receipt requested), by facsimile transmission or personal hand
delivery, properly addressed to the other party at the addresses below or such other contact person or
addresses as any party may, from time to time, specify to the other party by simiiar notice.

If to DLC, at:

Ohio Department of Commerce
77 S. High Street, 23" Floor
Columbus, Ohio 43215

Attn: Director

Fax: 614.220.7113

Email: david.goodman@com.state.oh.us
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with a copy to:

Ohio Department of Commerce

77 S. High Street, 23" Floor
Columbus, Ohio 43215

Attn: Chief Legal Counsel

Fax: 614.644.7063

Email: donell.grubbs@com.state.oh.us

and with a copy to:

Ohio Department of Commerce,
Division of Liquor Control
6606 Tussing Road
Reynoldsburg, OH 43068

Attn: Superintendent

Fax: 614.995.4047

Email: Bruce.Stevenson@com.state.oh.us

If to OBM, at:

Ohio Office of Budget and Management
30 E. Broad Sireet, 34th Floor
Columbus, OH 43215

Attn: Director

Fax: 614.728.9295

Email: tim.keen@ obm.state.oh.us

with a copy to:

Ohio Office of Budget and Management,
Legal Division

30 E. Broad Street, 34th Floor
Columbus, OH 43215

Attn: Chief Legal Counsel

Fax: 614.728.9295

Email: robin.rose@obm.state.oh.us

If to Franchisee, at:

Franchisee

41 S. High Street, Suite 2210
Columbus, Ohio 43215

Attn: Mark D. Kvamime

Fax: 614.469.1049

Email; kvamme@jobs-chio.com
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with a copy to:

Franchisee

41 S. High Street, Suite 2210
Columbus, Chio 43215

Attn: Kristopher Wahlers
Fax: 614.462.1049

Email: wahlers@jobs-ohio.com

If to JobsChio, at:

JobsOhio

41 §. High Street, Suite 2210

Columbus, Ohio 43215

Attn: Mark D. Kvamme, Interim President and Chief Investment Officer
Fax: 614.469.1049

Email: kvamme @jobs-chio.com

with a copy to:

JobsOhio

41 S. High Street, Suite 2210

Columbus, Ohio 43215

Attn: Kristopher Wahlers, General Counsel
Fax: 614.469.1049

Email: wahlers@jobs-ohio.com

Notices sent by registered or certified mail will be effective upon receipt. Notices sent by overnight
express courier will be effective on the following day. Notices sent by electronic mail will be
effective upon confirmation of receipt by return read receipt. Notices sent by hand delivery will be

WLlbw bl ¥ L LA ARl A AL

effective upon delivery (provided that a delivery receipt is signed by the recipient}).

8.7  Binding Effect; Assignment. This Agreement will inure to the benefit of, and be
binding upon, each of the Parties hereto and their respective successors in interest and permitted
* assigns. Neither this Agreement, nor any of the rights, interests, or obligations hereunder, may be
assigned by any Party without the consent of all other Parties hereto, other than (a) an assignment by
the Franchisee to (i) a wholly owned subsidiary, and/or (ii) any lender of the Franchisee as collateral
security for the Transaction Bonds, provided, further, that, in each such case, the Franchisee will
continue to be fully responsible for ail of its obligations under this Agreement, or (b) an assignment
by DLC to a receiver as set forth in Section 6.3.

8.8  Third Party Beneficiaries. This Agreement will not be construed as creating or
conferring any rights, claims or remedies in favor of, or impose any obligation upon, any third party.
The promises and covenants contained herein are for the sole benefit of the Parties hereto, and in the
case of Article VII, the Indemnitees.
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89  Amendment, Neither this Agreement, nor any provision hereof, will be amended,
modified, discharged, supplemented, or terminated, unless undertaken in a writing signed by the
Parties to this Agreement.

8.10 Waiver; Remedies, The waiver by a Party of the observance or breach of any term,
condition or obligation under this Agreement by any other Party hereto will not be a wavier of any
other required observance or subsequent breach, whether similar in nature or otherwise. Neither the
failure of a Party to exercise or any delay of such party in exercising, any right, power, benefit or
privilege hereunder, nor any single or partial exercise of any right, power, benefit or privilege
hereunder, will preclude any other or future exercise by such Party of any such right, power, benefit
or privilege hereunder. The rights and remedies provided in this Agreement are cumulative and not
exclusive of any other rights or remedies available to any Party at law or in equity.

8.11 Severability. If any term or provision of this Agreement or the performance of any
such term or provision shall be invalid, illegal or unenforceable, such invalid, illegal or
unenforceable term or provision shall be deemed enforceable to the fullest extent permitted by law,
and the validity, legality and enforceability of the remaining provisions of this Agreement shall not

be affected thereby.

812 Construction; Interpretations. As used in this Agreement and required by the
context, the singular and plural shall be deemed to include all genders; words importing persons shall
include partnerships, corporations, limited liability companies, and other business associations; and
the terms “herein,” “hereof” and “hereunder” or other similar terms, refer to this Agreement as a
whole and not only to the particular sentence, subsection or section in which any such term may be
employed. Whenever in this Agreement the word “including” is used, the entire provision in which
such word appears shall be read as if the phrase “including, without limitation,” had been used. If
any ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if
drafted jointly by all of the Parties hereto, and no presumption or burden of proof shall arise favoring
or disfavoring any Party by virtue of the authorship of any of the provisions of this Agreement.

8.13 Entire Agreement. This Agreement and the exhibits hereto, in conjunction with the
Transfer Agreement, constitute the entire agreement among the Parties relating o the matters
identified herein and therein and supersede all prior agreements, discussions, negotiations,
representations and warranties (whether verbal or written) between the Parties relating to all such
matters. The exhibits referenced in this Agreement are a part of and are each incorporated in their

entirety into this Agreement by reference.

8.14 Governing Law. This Agreement and any claim, controversy or action arising out of
or relating to this Agreement, will be governed by and construed in accordance with the laws of the
State of Ohio, without regard to conflict of law principles that would result in the application of the
laws of any other jurisdiction, and shall be deemed an agreement executed in the State of Ohio.

8.15 Venue; Submission to Jurisdiction. Each Party irrevocably agrees that any legal
action or proceeding arising out of or relating to this Agreement or the Transfer Agreement or for
recognition and enforcement of any judgment in respect hereof or thereof brought by any other Party
hereto or its successors or permitted assigns may be brought and determined in the courts situated in
Franklin County, Ohio. For any such legal action or proceeding, each Party hereby irrevocably
submits, on behalf of itself and in respect of its property, generally and unconditionally, to the
exclusive jurisdiction of the aforesaid courts.
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816 WAIVER OF JURY TRIAL. EACH PARTY HEREBY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT SUCH PARTY MAY
HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY
ARISING OUT OF OR RELATING TO THIS AGREEMENT, THE TRANSFER AGREEMENT,
OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHER
BASED ON CONTRACT, TORT OR ANY OTHER THEORY). EACH PARTY HEREBY
(A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING
WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN
INDUCED TO ENTER INTO THIS AGREEMENT AND THE TRANSFER AGREEMENT BY,
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS

SECTION 8.16.

8.17 Counterparts: Electronic Signature. This Agreement may be executed in multiple
counterparts, atl of which will be considered one and the same Agreement, and each of which will

become effective when all other counterparts have been signed and delivered to the other Parties
hereto. A facsimile, electronic or portable document format (PDF) copy of a signature to this
Agreement will be deemed an original signature hereto.

[Signature Page Follows]
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IN WITNESS WHEREOF, a duly authorized representative of each party hereto has
executed this Operations Services Agreement as of the Effective Date.

CINCINNATEAO1891.14

JOBSOHIO BEVERAGE SYSTEM

Mark D. Kvarjme,

Authorized Representative

SOLELY WITH RESPECT TO SECTIONS 7.1 AND 8.9,
JOBSOHIO

Mark D. Kvammg,
Interim President and Chief Investment Officer

STATE OF OH10, DEPARTMENT OF COMMERCE,
ACTING FOR ITS DIVISIONS OF ADMINISTRATION
AND LIQUOR CONTROL

By:

David Goodman,
Director

STATE OF OHIO, OFFICE OF BUDGET AND
MANAGEMENT

By:

Timothy S. Keen,
Director
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Exhibit A

Services'
(effective as of 12/13/11)

The following constitute the Services to be provided by DLC to, and on behalf of, the Franchisee, the
costs and expenses of which will be included in the Services Fee paid by the Franchisee. Each of the
Services identified on this Exhibit A shall be rendered in accordance with and subject to the
applicable provisions of this Agreement.

1.

Facilities

DLC will obtain or provide appropriate facilities for the provision of the Services hereunder,
including administrative office space (“Facilities™. All real property used or held for use by
DLC in rendering the Services hereunder will be owned or leased by DLC or the Ohio
Department of Administrative Services (“DAS™) on behalf of DLC (as applicable) pursuant to
a valid and binding leasehold or fee simple interest in such real property. DLC (or DAS on
its behalf) will (a) exercise complete and exclusive control over the operation, maintenance,
and acquisition-or disposition of such Facilities, (b) determine the price, rent, and other lease
or ownership related costs, charges, and expenses to be paid for such Facilities, (c) maintain
and perform all obligations under any leases for such Facilities (including arranging for
appropriate insurance coverage (through available State insurance coverage options),
housecleaning services, Facilities security services, and maintenance and repair services).

DLC will be responsible for paying all real property taxes and assessments, all utilities, and
all taxes on the personal property of DLC located at such Facilities, when such amounts are
due and payable; provided, however, that the costs associated therewith will be included in
the Expense Budget.

DLC will provide such office furniture and equipment, office supplies and postage and other
personal property, necessary and appropriate for performing the Services.

Personnel

DLC will (by hiring State employees and contractors) provide, supervise, and manage all
personnel necessary and appropriate for rendering the Services and performing its other
obligations hereunder, including, but not limited, administrative and support staff (including
deputy directors, superintendent, assistants, a PIO, and other management, human resources,
financial, legal and information technology staff), agency operations staff, and Agency Store
auditots,

All personnel engaged by DLC to render services in connection with this Agreement will, at
all times, be employees or confractors of the State (“DLC Personnel™). DLC will, in its sole

1 The defined terms used but not defined in this Exhibit A shall have the meaning ascribed to them in the body of this

Agreement. For the avoidance of doubr, Services indicating that DLC “will provide,” “will be responsible for,”

«ill pbtain,” or “will pay” will be rendered by DLC on behalf of Franchisee and the cost and expense of such
items will be advanced to DLC through the Estimated Expense Payments.
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discretion, {a) exercise complete and exclusive control over DLC Personne!, including the
right to hire or terminate such Personnel at any time, and (b) determine the salaries, incentive
compensation, wages, employee benefits, health and welfare plans, retirement and pension
plans, and labor relations policies for such DLC Personnel. DLC will be responsible for
collecting and remitting all unemployment compensation, ail insurance and workers’
compensation premiums, and all tax and payroll withholdings, required for DLC Personnel,
when such amounts are due and payable; provided, however, that the costs associated
therewith will be included by DLC in the Expense Budget.

¢ DLC will provide, or subcontract for, the human resources services and activities necessary to
support DLC Personnel and the performance of the Services hereunder, including the
provision, coordination, and administration of all State employee benefit plans, health and
welfare plans, retirement and/or pension plans, and payroll services.

o DLC will keep all employee personnel, benefits, and payroll records required by the State, in
accordance with the State’s applicable record retention policies.

e DLC will train all DLC Personnel (in coordination with the Franchisee when necessary),
including training of its Agency Store auditors and its information technology and financial
services support staff.

3. Cash Management

e DLC will provide Cost Reporting as set forth in the Agreement and basic controlling
functions for the Services, including the oversight, management, and coordination of
inventory purchasing, accounts payable, accounts receivable, credit/coliection, sales activity,
and external and internal auditing activities.

e In conjunction with the Franchisee’s nightly sweeps of Gross Revenue from Agency Store
accounts to the Gross Receipts Account, DLC will conduct Agency Store sales polling on a
daily basis, and will collect, process, and report such polling information to the appropriate
Franchisee and DLC Personnel for their use, audit or review in connection with their
respective obligations hereunder.

e DLC will, at periodic intervals mutually agreed to by the Franchisee and DLC, provide third
party disbursement processing instructions to the Franchisee andfor the Depository Bank (as
appropriate) for making disbursements to (a) the paper bag vendors, warchouse vendors,
transportation carriers, Spirituous Liquor manufacturers, the Depository Bank and such other
third party Liquor Business vendors (“Vendors™) as are mutually agreed upon by the
Franchisee and DLC (the “Vendor Payments™), in accordance with the terms of the applicable
Assigned Vendor Contracts, New Vendor Contracts and/or any invoicing documentation
issued by such third party vendor (the “Vendor Payment Instructions™), and (b) all State
agency liquor stores (the “Agency Stores”) for their respective commissions
(“Commissions”) in accordance with the terms of their respective Agency Store Contracts

(defined below) (the “Commission Payment Instructions™).

e DLC and Franchisee will perform their respective Liquor Tax calculation, reporting and
payment obligations in accordance with the process enumerated on Schedule A-1 attached to
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this Exhibit A.

DLC will provide any other cash management functions mutually agreed upon by the
Franchisee and DLC. DLC and the Franchisee will coordinate with one another to undertake
the cash flow processes identified in the diagram attached to this Exhibit A as Schedule A-2
in the manner indicated therein.

Audit/Reconciliation.

DLC’s audit personnel will make personal visits to each Agency Store (a) not less than once
every 90 days for a compliance review and assessment and (b) not less than twice per year to
conduct a physical audit of the Spirituous Liquor inventory at each such location using a hand
held scanner and paper documentation to calculate the inventory on hand. Upon completion
of each audit the auditor will reset the Agency Store’s point of sale system (including the
LiguorBase PC or equivalent application) and report any difference to DLC agency
operations staff. DLC will use the information generated by such audit process in the
performance of its other obl igations hereunder and will promptly provide a copy of the results
of such audit to the Franchisee.

DLC agency operations staff will, not less than daily, reconcile the Agency Store sales
information it has collected with the results of its Agency Store audits. DLC will use the
information generated by such audit process in the performance of its other obligations
hereunder and will promptly provide a copy of the results of any such reconciliation to the
Franchisee and instruct the Franchisee on the need for any refunds to Agency Stores or
deductions for inventory losses.

DLC will provide State vehicles to its audit personnel for the performance of their
responsibilities hereunder. DLC will maintain, repair and insure such vehicles (through
available State insurance coverage options). DLC will also cover all travel expenses related
thereto.

Information Techpology

DLC will provide its own information technology systems, telecommunications systems,
hardware, mainframe operating systems, and software necessary and appropriate for
rendering the Services, including, but not limited to, a data center, a systems network
(including backup and recovery systems and security systems), desktops, laptops, thin client
VDI units, encrypted flash drives, printers, scanners, email and handheld phone services,
employee and ERP applications, an inventory tracking system, a point of sale system
(including the LiquorBase PC application or equivalent application), and a sales polling
system (including DLC’s current analog polling system, with analog dial up lines, digiboards,
and controllers, and the Phython polling application) (collectively, the “IT Systems’). DLC
will grant the Franchisee one or more licenses for the use of and access to DLC’s information
technology systems as may be reasonably necessary or appropriate (o implement this

Agreement and the Transfer Agreement. '

DLC will also (a) maintain, repair, upgrade and replace such IT Systems, (b) expand and
acquire new information technology systems, and (c) make any approved capital expenditures
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thereto.

DLC may contract with any other State agency, department, or division or any other third
party service provider for ail or any portion of such IT Systems.

Agency Operations

Twice per calendar month, DLC will (on the Franchisee’s behalf) calculate the amount of all
Commissions owed to Agency Stores based upon the sales polling information and audit
information results collected by DLC, and provide the appropriate Commission Payment
Instructions to the Franchisee or the Depository Bank as provided above.

DLC will (on behalf of the Franchisee) supervise and coordinate (a) Vendor compliance with
the terms of any Assigned Vendor Contracts or New Vendor Contracts, (b) Agency Store
compliance with the terms of the Franchisee Agency Contracts, and (c) the purchase of
Spirituous Liquor inventory from manufacturers based upon price quotes received from such
manufacturers. DLC will also (on behalf of the Franchisee) perform any of Franchisee’s
Contractual Obligations as may be mutually agreed upon by Franchisee and DLC.

From time to time, DLC will also (directly or through its agents or other State agencies,
including the Department of Administrative Services), subject to Section 8.3 of the
Agreement, procure any of its own contractual arrangements as may be necessary and
appropriate for the provision of the Services, other than the Assigned Vendor Contracts, New
Vendor Contracts and the Franchisee Agency Contracts. DLC will supervise and perform its
own obligations under all such contractual arrangements.

Merchandising, Marketing, & Advertising

In coordination with each other, both DLC and the Franchisee will enter into separate bi-
furcated contracts regarding the rights and responsibilities of Agency Stores in connection
with the merchandising and sale of Spirituous Liquor (“Agency Store_Coniracts”™), which
Agency Store Contracts will be subject to the Statutory Merchandising Activities identified
on Exhibit B. The Agency Store Contracts entered into between each Agency Store and

Franchisee are referred to herein as the “Franchisee Agency Contracts”.

DLC will perform and provide the Statutory Merchandising Activities identified on Exhibit B
to the Franchisee.
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Schedule A-1

Liquor Tax Calculation, Reporting and Payment Process

1. Tax Calculation. DLC shall calculate Liquor Taxes (as defined in the Agreement) of the
Liquor Business twice per calendar month (each, a “Tax Caiculation™) for the following
periods: (1) 1¥ thru the 15™ and (2) 16" thru the 30" (31%) (each, a “Tax Reporting Period”).

2. Tax Payment Schedule. Liquor Taxes will be accrued and then paid by Franchisee (or the
Master Trustee on its behalf) the calendar month following DLC’s Tax Calculation.
Franchisee (or the Master Trustee on its behalf) will pay such applicable Liquor Taxes on the
5™ and 20% days of the calendar month following the applicable Tax Calculation.

3. Tax Reporting.

(a) Upon the close of each Tax Reporting Period, DLC, through its internal processes, will
create the following reports for such Tax Reporting Period:

(i) Dollar Sales by Outlet Report,

(ii) Sales Tax by County Report,

(iii)  Sales Tax by Outlet Report,

(iv)  Summary of Sales, Inventory, and Gallons Report,
(v) Cuyahoga County Bottles & Dollars By Store Report.

(b) DLC will then use the information identified in the reports identified in Section 3(a)
above to generate the following additional reports for such Tax Reporting Period:

)] Sales Tax Report,

(i) Gallonage Tax Report,

(iiiy Memo outlining total Sales Tax, Gallonage Tax, and Cuyahoga Tax amounts
due for such Tax Reporting Period.

4. Tax_Payment Instructions. No later than 10 days after the close of each Tax Reporting
Period, DLC will deliver a Liquor Tax payment instruction packet (“Payment Instructions™)
to the Franchisee (or the Master Trustee on its behalf), which packet will (a) include copies
all of the reports listed in Section 3(b) above and (b) specifically identify the payment dates
and payment amounts for each type of Liquor Tax to be paid by Franchisee for such Tax
Reporting Period (each, a “Tax Payment”). DLC will also provide a copy of the Payment
Instructions (and any related backup documentation) to the Department of Taxation.

5. Payment of Liquor Taxes. Franchisee (or the Master Trustee on its behalf) will approve,
initiate and pay each Tax Payment to the Department of Taxation in accordance with the
Payment Instructions by electronic funds transfer (EFT) to the main State Bank Account held
by the Treasurer of State. Under no circumstance will DLC initiate or pay any Tax Payments
on behalf of Franchisee (through its CICS system or otherwise).
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Notice_of Payment. Franchisee (or the Master Trustee on its behalf) will promptly notify
DLC (by electronic mail, facsimile, or phone) of the initiation of each Tax Payment from its

bank account (“Payment Notice™).

Verification of Payment. Upon receipt of the Payment Notice, DLC will monitor the main
State Bank Account through Key Bank and verify that such Tax Payment has been received.
DLC will promptly provide confirmation of the receipt of such Tax Payment to Franchisee
(by electronic mail, facsimile, or phone).

Certification. Once DLC has verified receipt of the Tax Payment in the main State Bank
Account, DLC will initiate a Revenue document (i.e., the document showing the details of
tax amounts and the funds to which they are due) in the OAKS system (“Certification”) and
send its Certification to the Treasurer of State. Upon receipt of the Certification, the
Treasurer of State will transfer the Tax Payment from the main State Bank Account to the
appropriate Department of Taxation fund or account.

Direct Payment Permit. Franchisee will obtain and maintain direct payment authority from
the Ohio Department of Taxation for the payment of those specific taxes related to its
operation of the Liquor Business (under ORC §§ 4301.12, 4301.421, 4301.424, 5739.02,
5739.021, 5739.023, and 5739.026, as applicable).

Conflicts. In the event and to the extent that the processes set forth on this Schedule A-1 are
‘nconsistent with that certain Memorandum of Understanding between the Ohio Department
of Taxation, the Treasurer of the State of Ohio, Franchisee and DLC (as amended from time
to time), the terms of such Memorandum of Understanding will govern and control.
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Schedule A-2

Cash Flow Process Diagram
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Schedule A-2
(Continued)

Flow of Funds

All Liquor Business Profits shall be deposited in the Revenue Fund no later than the Business Day
following receipt thereof by JobsOhio Beverage System. JobsOhio Beverage System shall make the
following payments from the Revenue Fund on the dates provided in the following order of priority:

(a) First: Into the Tax Fund, on the 5th and the 20th of each month, the amount sufficient to pay
all taxes collected on the sale of spirituous liquor for the previous sales period.

(b) Second: Into the Operations Fund, on any Business Day, the amount, together with any
available amounts then on deposit therein, sufficient to pay estimated Operating Expenses of the
Liquor Enterprise, including on the first Business Day of each month one-third of the payments
under the Service Contract for the quarter of the Fiscal Year of which that month is a part.

(c) Third: (1) Into the Interest Payment Account of the Debt Service Fund on the twenty-fifth of
each month one-fifth of the amount necessary, after taking into account any money then on deposit in
the Interest Payment Account, to provide for the interest due on the Obligations and any Related
Debt on the next Interest Payment Date; (2) into the Principal Payment Account of the Debt Service
Fund on the twenty-fifth of each month one-tenth of the amount necessary, after taking into account
any moneys then on deposit in the Principal Payment Account, 10 provide for the payment of
principal of the Obligations and any Related Debt, whether due to maturity or mandatory sinking
fund requirements, on the next succeeding Principal Payment Date on which such principal is to be
paid; provided, however, that the deposits into the Debt Service Fund for a series of Obligations: or
Related Debt then Outstanding may, at the discretion of the Obligated Group Agent, be discontinued
at such time as the amounts then on deposit and available in the Debt Service Fund and the
applicable account in the Debt Service Reserve Fund for that series of Obligations or Related Debt
are sufficient to permit the purchase for cancellation or call for redemption at or before maturity all
of the Obligations or Related Debt of that series then Outstanding and the Obligated Group Agent
has notified the Master Trustee and the Related Debt Trustee, if any, to use such amounts to
accomplish such purchase or redemption; and

(d) Fourth: Into the accounts created or designated in the Debt Service Reserve Fund, if any, on
the twenty-fifth of each month the amounts provided in any Supplemental Master indenture or
Related Debt Indenture, an amount equal to one-twelfth of the Required Reserve Deficiency, until
the amount then on deposit in such Fund equals the Required Reserve; provided, however, that any
Required Reserve being initially funded from moneys other than the proceeds of Obligations or
Related Debt must be funded from the General Purpose Fund or other moneys outside of the Trust

Estate.

(e) Fifth: Into the Subordinated Indebtedness Debt Service Fund, (1) into the interest payment
account of the debt service fund under the Subordinated Indebiedness Trust Indenture on the twenty-
fifth of each month one-fifth of the amount necessary, after taking into account any money then on
deposit in that interest payment account, to provide for the interest due on the Subordinated
Indebtedness on the mext interest payment date for the Subordinated Indebtedness; (2) into the
principal payment account of the debt service fund under the Subordinated Indebtedness Trust
Indenture on the twenty-fifth of each month one-tenth of the amount necessary, after taking into
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account any moneys then on deposit in that principal payment account, to provide for the payment of
principal of the Subordinated Indebtedness, whether due to maturity or mandatory sinking fund
requirements, on the next succeeding principal payment date on which such principal is to be paid;
provided, however, that the deposits into the debt service fund for a series of Subordinated
Indebtedness then Outstanding may, at the discretion of the Obligated Group Agent, be discontinued
at such time as the amounts then on deposit and available in the related debt service fund and the
applicable account in the Debt Service Reserve Fund for that series of Subordinated Indebtedness are
sufficient to permit the purchase for cancellation or call for redemption at or before maturity all of
the Subordinated Indebtedness of that series then Outstanding and the Obligated Group Agent has
notified the Master Trustee and the trustee under the Subordinated Indebtedness Trust Indenture, if
any, to use such amounts to accomplish such purchase or redemption or if greater, the Subordinated
Debt Service Charges due during that month.

() Sixth: Into the accounts created or designated in the Subordinated Indebtedness Debt Service
Reserve Fund, if any, on the twenty-fifth of each month the amounts provided in any Subordinated
Indebtedness Trust Indenture, an amount equal to one-tenth of the any deficiency in the required
reserve thereunder, if any, until the amount then on deposit in such Fund equals the reserve required
by the Subordinated Indebtedness Trust Indenture; provided, however, that any required reserve for
Subordinated Indebtedness being initially funded from moneys other than the proceeds of
Subordinated Indebtedness must be funded from the General Purpose Fund or other moneys outside
of the Trust Estate.

() Seventh: Into the Rebate Fund, if any, the amounts and at the times, provided in any
Supplemental Master Indenture or Related Debt Indenture for the payment of any Rebate Amount.

(h) Eighth: to the Deferred Payment Reserve Fund, on the twenty-fifth of each month, the
monthly amount budgeted for that purpose by JobsOhio Beverage System.

) Ninth: Into the General Purpose Fund, on the twenty-fifth of each month, any amount of the
moneys remaining in the Revenue Fund, which the Obligated Group Agent has reasonably
determined taking into account additional Revenues projected to be received, will not be needed to

make deposits required in First through Eighth above.
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Exhibit B

Statutory Merehandising”

s Selecting spirituous tiquor products, including size. Ohio Rev. Code § 4301.10¢AX 1), (3),
(11),.101, .17, .18, .19.

e Determining which agency locations will sell particular products. Ohio Rev. Code §
4301.10(A)(1), 3), (11).

e Controlling the purchase of spirituous liquor for distribution to agencies. Ohio Rev. Code §
4301.10(AX1), (3), (11), (BX2), .18.

e Reviewing and approving trucking contracts for spirituous liquor distribution purposes. Ohio
Rev. Code § 4301.10(A)(1), (3), (11}, (BX2).

e Reviewing and approving warehouse contracts. Ohio Rev. Code § 4301.10(A)(1), (3), (11),
(BX(2).

¢ Determining agency shelf sets. Ohio Rev. Code § 4301.10(A)(1), (3), (11).

Auditing agencies for statutory compliance Ohio Rev. Code § 4301.10(AX(1), (3), (11).
Fixing the wholesale and retail prices at which the various classes, varieties, and brands of
spirituous liquor are sold (pursuant to statutory provisions, including gross profit caps). Ohio
Rev. Code § 4301.10¢AX(1), (3), (11), (B)(4); Ohio Admin. Code § 4301-3-01(D).

e Selecting new agency sites in a manner consistent with the Ohio Revised Code, including
compliance with quota and county limits. Ohio Rev. Code § 4301.10(AX1), (3), (11),
.17(AX1); Ohio Admin. Code § 4301-5-01.

+ Fixing the amount of commissions paid to liquor contract agencies. Ohio Rev. Code §
4301.12, .16, .17(A)(1).

e Monitoring of and adherence to the statutory number of liquor agencies in a county. Ohio
Rev. Code § 4301.17(A)(1).

e Processing of legislative notice for new agency location proposals, assignments of an agency
contract, agency relocation proposals, or the relocation and assignment of an agency. Ohio
Rev. Code § 4301.17(B).

s Notifying appropriate authorities if a proposed agency, assignment of an agency centract, or
relocation of an existing agency store would cause such agency to be located within 500 feet
of the school, church, library, public playground, or township park. Ohio Rev. Code §
4301.17(B).

¢ Processing the relocation of an agency or reassignment and relocation of an existing agency
store. Ohio Rev. Code § 4301.17(B).

s Issuing non-quota C-1 and C-2 licenses for agencies. Ohio Rev. Code § 4301.17(C).
Establishing bonding requirements for each agency. Ohio Rev, Code § 4301.17(E).

e Administering agency contracts for the sale of spirituous liguor. Ohio Rev. Code §
4301.17(C}.

¢ Determining the location of all state liquor stores. Ohio Rev. Code § 4301.10(A)5); Ohio
Admin. Code § 4301-5-01.

e Processing of and setting standards for expansions or diminutions of permit premises. Ohio
Rev. Code § 4301.10(C); Ohio Admin. Code § 4301-1-02.

2 Any changes to Spirituous Liquor statutes or regulations require legislative or administrative action. DLC is
authorized to update this Exhibif from time to lime as a result of any such action.
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e Sclecting new state liquor agencies. Ohio Admin. Code § 4301-5-01.
Approving tastings of spirituous liquor. Ohioc Admin. Code § 4301:1-1-30.
Conducting hearings pursuant to objections by legislative authorities or institutions. Ohio
Rev. Code § 4301.17(B).

e Assigning retail accounts for the wholesale portion of spirituous liquor agency contract. Ohio
Rev. Code § 4301.10(AX(3), (11), .17.
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Exhibit C

Excluded Regulatory Activities®

» Issuing new licenses and permits for all manufacturer, wholesale distributor, and retail liquor
licenses for the State. Ohio Rev. Code §§ 4301.10(A)(2), 4303.02 to .234, .24, .26, 292;
Ohio Admin. Code § 4301:1-1-12.

e Processing and issuing liquor licenses pursuant to the quoia and other provisions of Chio
Revised Code §§ 4301 and 4303. Ohio Rev. Code § 4303.29(B)(2), .292; Ohio Admin. Code
§ 4301:1-1-11. '

e Conducting inspections and investigations of permit premises. Ohio Rev. Code §
4301.10¢A)(1), (6)7). '

» Administrating new location, transfer of location, and transfer of ownership applications.
Ohio Rev. Code § 4303.24, .26, 29(B)(2)(b); Ohio Admin. Code § 4301:1-1-12, -14, -17.

» Reviewing qualifications of licensees, including background checks. Chio Rev. Code §§
121.08(K), 4303.29(A), .292(A)(1)(a); Ohio Admin. Code § 4301:1-1-19.

¢ Reviewing the qualifications of agencies and prospective agencies (including the physical
structure, financial stability of ownership, and wet/dry status). Ohio Rev. Code §
4303.292(A)(2)(a); Ohio Admin. Code § 4301:1-1-12, -17.

Administrating liquor license renewals. Ohio Rev. Code § 4303.271, .292.

Issuing permits of various classes (55 classes of permits are available) including
manufacturer, supplier, distributor, retailer, on premise and temporary permits. Ohio Rev.
Code § 4303.02 to 234, .26.

 Enforcing hours of operation and Sunday sales. Ohio Rev. Code § 4301.10(AX 1), (4), (6),

(7); Ohio Admin. Code § 4301:1-1-49.

Reviewing local options pursuant to Ohio Revised Code § 4301.32 to A4l,

Sending notifications of permit applications to the local legislative authority and police. Ohio

Rev. Code § 4303.26(A).

Reviewing locations for violations. Ohio Rev. Code § 4301.10(A)(1), (6); Ohio Admin. Code

L]
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§ 4301:1-1-19.

s Overseeing and administrating various facets of beer and wine manufacturing, sale,
transportation and distribution within the state, including out of state suppliers, product
registrations, and territory designations. Ohio Rev. Code § 4301.10(AX 1)—2), (4), (6)—8),
24, .241; Ohio Admin. Code §§ 4301-2-01, 4301:1-1-03, -05, -22, -24, -28,-72, -73, -74.

¢ Issuing Tax Non-Renewal Orders. Ohio Rev. Code § 4303.271(D)(2)(a).

Processing expansions or diminutions of permit premises. Ohio Rev. Code §§ 4301.10(C),
4303.27; Ohio Admin. Code § 4301-1-02.

Approving transfers of products between permit premises. Ohio Admin. Code § 4301:1-1-46.
Approving tastings of beer, wine, and mixed beverages. Ohio Admin. Code § 4301:1-1-30.

e Conducting hearings pursuant to objections by legislative authorities or institutions. Ohio
Rev. Code § 4303.26, .271.

3 Any changes to Spirituous Liquor statutes or regulations require legislative or administrative action. DLC is
authorized to update this Exhibit from time to time as a result of any such action.
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FRANCHISE AND TRANSFER AGREEMENT

This FRANCHISE AND TRANSFER AGREEMENT (this “Agreement”) is made and
entered into as of August 7, 2012 by and among the Department of Commerce of the State of
Ohio, acting on behalf of its Divisions of Liquor Control and Administration (the “DLC”), the -
Office of Budget and Management of the State of Ohio (the “OBM”) and JobsOhio Beverage
System, an Ohio nonprofit corporation (“Franchisee”), the sole member of which is JobsOhio, an
Ohio nonprofit corporation (“JobsOhio™). Hereinafter, DLC, OBM, Franchisee, and JobsOhio
shall each be referred to as a “Party” and collectively as the “Parties,” the DLC and OBM shall
collectively be referred to as the “State Parties,” and Franchisce and J obsOhio shall collectively
be referred to as the “Franchisee Parties.” Capitalized terms not defined in this introductory
paragraph or the recitals are used therein as defined in Section 1.1 of this Agreement.

WITNESSETH:

WHEREAS, in accordance with the Constitution and laws of the State of Ohio, and
particularly Chapter 4313 of the Ohio Revised Code (“ORC”), the directors of each of the
Department of Commerce, duly created as an administrative department of state government
pursuant to Section 121.02(B) of the ORC, and the OBM, duly created and existing as an
administrative department of state government pursuant to Section 121.02(A) of the ORC, are
authorized and empowered to enter into this Agreement on behalf of the State of Ohio and to do
or cause to be done all the acts and things herein provided or required to be done;

WHEREAS, this Agreement contemplates a transaction in which (a) the State Parties
will (i) grant the Franchise relating to the Liquor Enterprise and (ii) transfer certain assets of the
Liquor Enterprise, to Franchisee, in return for cash, Deferred Payments, and other consideration,
and (b) Franchisee will contemporaneously contract with DLC for the continued operation and
management of the Liquor Business pursuant to the DLC Services Agreement, all as authorized

by ORC Chapter 4313;

WHEREAS, pursuant to Section 4313.02(A) of the ORC, this Agreement also

contemplates and provides for the termination of such Franchise and the transfer back to the
DLC of such capital or other assets of the Liquor Business, at no cost, as such capital or other
assets then exist, no later than 25 years after the occurrence of the transfer contemplated herein;

and

WHEREAS, Ohio Revised Code § 4313.02(C)(2) provides, among other things that “the
director of budget and management, in consultation with the director of commerce, may, without
the need for any other approval, negotiate terms of any documents, including the transfer
agreement, necessary to effect the transfer of the enterprise acquisition project” and that “the
director of budget and management and the director of commerce shall execute the transfer
agreement on behalf of the state [ ]”. Further, Section 229.10 of Amended Substitute House Bill
Number 153 of the 129th General Assembly provides that “[tlhe Director of Budget and
Management, in consultation with the Director of Commerce, may negotiate an initial agreement
with JobsOhio, which shall be executed by the Directors of Budget and Management and

Comuperce upon its completion.”
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NOW, THEREFORE, in consideration of the premises and the mutual promises herein
made, and in consideration of the representations, warranties, and covenants herein contained,
the Parties agree as follows.

ARTICLE 1 - DEFINITIONS AND INTERPRETATION

1.1  Definitions. Unless otherwise specified or the context otherwise requires, for the
purposes of this Agreement the following terms have the following meanings:

“Acceptance Notice” has the meaning set forth in Section 3.5(c).

“Actual Delivered Working Capital” has the meaning set forth in Section 3.4(a).

““Additional Obligations” means any Franchisee Indebtedness issued after the Closing
that either: (a) at the time of their issuance, are issued on terms previously approved by the
Director of OBM or (b) (i) are fixed rate bonds that would be satisfied in ful, in the Ordinary
Course of Business, by the 25th anniversary of the Closing Date; (ii) do not involve any “credit
facility,” “interest rate hedge” (each as defined in Section 9.98 of the ORC) or any Derivative
Agreement (as defined in the Master Trust Indenture); (iii) at the time of their issuance, have a
projected ratio of Liquor Business Profits to debt service on all Obligations, including the
proposed Additional Obligations, which exceeds the Required Debt Service Ratio for each year
the proposed Additional Obligations are scheduled to be outstanding; and (iv) do not limit the
State Parties’ remedies under this Agreement.

“After-Acquired Assets” means those rights and assets acquired by JobsOhio during the
Term of this Agreement that are used solely or primarily in connection with the operation of the

Liquor Business.
“Agreement” has the meaning set forth in the introductory paragraph.

“Agency Store” means a state agency store authorized by DLC pursuant to Section
4301.17 of the ORC to sell Spirituous Liquor in the State of Ohio pursuant to an Agency

Countract.
“Agency Store Bonds™ has the meaning set forth in Section 6.8.

“Agency Contract” means any Retail Agency Contract, Retail Agency Contract (Sunday),
Retail/Wholesale Agency Contract and Retail/Wholesale Agency Contract (Sunday) form
contract between an Agency Store and the DLC governing the sale of Spirituous Liquor in
substantially the same form previously provided by DLC to Franchisee (as may be amended or

modified from time to time).

“Applicable Rate” means with respect to a given month, a rate equal to the sum of (i}
LIBOR determined on the first Business Day of that month, plus (ii) 2.00%.

“Approval,” “approved,” “approves,” “approifed by the State,” “approved by the State of
hio” and similar expressions mean approved or consented to in writing by a State Party, the
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State Parties or the State of Ohio, as the case may be, in accordance with the provisions of

Section 1.2(1)(i1).
“Assigned Contracts and Contract Rights” means the contracts and contract rights set

forth on the Schedule of Assigned Contracts and Contract Rights, set forth on Schedule L.

“Assienment and_Assumption Agreement” means an Assignment and Assumption
Agreement in a form and substance mutually satisfactory to the Parties, to be executed and

delivered in connection with the Closing.

“Agsumed Liabilities” has the meaning set forth in Section 2.2(a), set forth on Schedule

“Base Franchise Profits” means:
(a) for the Fiscal Year ending June 30, 2013, $257,500,000;

(b) for any Fiscal Year ending after July 1, 2013, 103% of the Base Franchise Profits
for the immediately preceding Fiscal Year, as set forth on Schedule HI.

“Beneficial Rights” has the meaning set forth in Section 2.3.

“Bill of Transfer” means an instrument transferring title in, to and under the Transferred
Assets in form and substance mutually satisfactory to the Parties, to be executed and delivered in
connection with the Closing.

“Bond Defeasance Amount” means the aggregate amount required to defease, on the
Closing Date, the Existing Liquor Enterprise Obligations in accordance with the terms of the
documents under which such obligations were issued and are secured, including the costs of
releasing all security interests and collateral securing such obligations.

e RIS £ T 13 3
reements” means, collectively, those one or more escrow

“Bond Defcasance Escrow A
agreements necessary to consummate the defeasance of the Existing Liquor Enterprise
Obligations, on the Closing Date, in accordance with the terms of the documents under which

such obligations were issued and are secured.

“Bond Defeasance Escrow Trustees” means U.S. Bank National Association and The
Bank of New York Mellon Trust Company, N.A.

“Bond Defeasance Payment” means an amount which is the greater of: (a) the Bond
Defeasance Amount; or (b) $800,000,000; provided, however, that if the resulting Bond
Defeasance Payment does not permit Franchisee to comply with the coverage test set forth in
clause (e) of the definition of Transaction Obligations, then such Bond Defeasance Payment may
be reduced, but not below the amount specified in clause (a), by an amount mutually agreed to
by the Parties.

“Books and Records” has the meaning set forth in Section 10.6.
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“Business Day” means a day other than (a) a Saturday, Sunday or legal holiday on which
banking institutions in the State or the State of New York (or such other state where the
designated corporate trust office of the Master Trustee is located) are authorized or required by
law to close or (b) a day on which the New York Stock Exchange is closed.

“Cash” means cash and cash equivalents (including marketable securities and short-term
investments) calculated on a modified accrual basis consistent with the preparation of the
Financial Statements, but excluding Unswept Sales Revenue.

“Chapter 151 Make-Whole Proceeds” has the meaning set forth in Section 14.6(b).

“Chapter 166 Make-Whole Proceeds” has the meaning set forth in Section 14.6(c).

“Chapter 151 Reserve Account” has the meaning set forth in Section 14.6(b).
“Chapter 166 Reserve Account” has the meaning set forth in Section 14.6(c).
“Closing” has the meaning set forth in Section 4.1.

“Closing Date” has the meaning set forth in Section 4.1.

“Code” means the Internal Revenue Code of 1986, as amended from time to time. Each
reference to a section of the Code herein shall be deemed to include the United States Treasury
Regulations, including temporary and proposed regulations, relating to such sections.

“Contemplated Transactions” means all of the transactions between any of the Parties
coniernplated by this Agreement.

“Controlling Board” means the Controlling Board of the State of Ohio created pursuant
to Section 127.12 of the ORC.

“Constitution” has the meaning set forth in Section 6.1.
“Consultant” has the meaning set forth in Section 14.3(¢){(i).
“Debt Coverage Statement” has the meaning set forth in Section 14.5(b).

“Debt Service Coverage Ratio” means the amount of Liquor Business Profits in any
Fiscal Year, divided by the Required Payments for that Fiscal Year.

“Deferred Payment” has the meaning set forth in Section 3.5(a).
“Deferred Payment Amount” has the meaning set forth in Section 3.5(a).

“Deferred Payment Notice™ has the meaning set forth in Section 3.5(b).

“Director of Commerce” means that officer of the State, appointed pursuant to Section
121.03 of the ORC, who administers and is the executive head of the DLC.
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“Director of Budset and Management” means that officer of the State, appointed
pursuant to Section 121.03 of the ORC, who administers and is the executive head of the OBM.

“Dispute Notice™ has the meaning set forth in Section 3.5(d).
“DLC” has the meaning set forth in the introductory paragraph.

“DLC Services Agreement” means a Services Agreement by and among the DLC, the
OBM and Franchisee in form and substance mutually satisfactory to the Parties (and approved by
the Controlling Board), to be executed and delivered in connection with the Closing.

“DOD” means the Department of Development of the State of Ohio created pursuant to
Section 121.02(N) of the ORC, or any successor State of Ohio agency.

“DOD Agreement” means the agreement for services between the Director of the DOD
and JobsOhio.

“Draft Working Capital Statement” has the meaning sct forth in Section 3.4(a).
“Bffective Time" has the meaning set forth in Section 4.2.

“Encumbrance” means any mortgage, lien, judgment, execution, pledge, charge, security
interest, restriction, easement, claim, trust, deemed trust or encumbrance of any nature
whatsoever, whether arising by operation of Legal Requirements or otherwise created.

“Bscrow Accounts” means each escrow account (however captioned) established
pursuant to Section 2 of each of the Bond Defeasance Escrow Agreements,

“Estimated Working Capital” means the estimated Working Capital of the Liquor
Enterprise at Closing in the amount mutually agreed upon by the Parties.

1) ' S PR L4
Excess Amount” has tl

“Excess Chapter 151 Make-Whole Proceeds” has the meaning set forth in Section

14.6{c).

“Excess Chapter 166 Make-Whole Proceeds” has the meaning set forth in Section
14.6(d).

“Existing Liquor Enterprise Chapter 151 Make-Whole Obligations” means those certain
Existing Liquor Enterprise Chapter 151 Obligations comtaining make-whole redemption
provisions, which are further identified on Schedule X[ hereto.

“Existing Liguor Enterprise Chapter 166 Make-Whole Obligations” means those certain
Existing Liquor Enterprise Chapter 166 Obligations containing make-whole redemption
provisions, which are further identified on Schedule X1 hereto. -

“Existing Liquor Enterprise Chapter 151 Obligations™ means all of the Revitalization
Project Bonds and Bond Anticipation Notes issued by the Treasurer of the State of Ohio under

_5.
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Section 151.40 of the ORC, as such are outstanding as of the Effective Time. Such obligations
are further identified on Schedule IV hereto.

“Existing_Liquor Enterprise Chapter 166 Obligations” means all of the Development
Assistance Bonds and Bond Anticipation Notes issued by the Treasurer of the State of Ohio

under Section 166.08 of the ORC, as such are outstanding as of the Effective Time. Such
obligations are further identified on Schedule IV hereto.

‘ “Existing Liquor Enterprise Make-Whole Obligations” means all of the Existing Liquor
Enterprise Chapter 151 Make-Whole Obligations and the Existing Liquor Enterprise Chapter 166

Make-Whole Obligations.

“Existing_Liquor Enterprise Obligations” means all of the Existing Liquor Enterprise
Chapter 151 Obligations and the Existing Liquor Enterprise Chapter 166 Obligations.

“Financial Statements” has the meaning set forth in Section 6.3.

“Fiscal Year” means (a) any twelve-month period beginning on July 1 of any calendar
year and ending on June 30 of the following calendar year, or (b) such other consecutive twelve-
month period designated from time to time in an officer’s certificate delivered to the Master
Trustee as the fiscal year for the member or members of the Obligated Group which control the
Liquor Business. :

“Franchise” means the exclusive right to distribute, merchandise, and sell Spirituous
Liquor in the State of Ohio, and to receive all revenues and related receipts and accounts
receivable related thereto, on the terms and conditions provided for under the terms of this
Agreement. For avoidance of doubt, such “Franchise” does not include the Statutory
Merchandising Functions or Regulatory Functions.

“Franchisee” has the meaning set forth in the introductory paragraph.

“+ ~ ~

“Franchisee Contracts” has the meaning set forth in Section 17.7(a).

“Franchisee Default” has the meaning set forth in Section 17.1.

“Franchisee Indebtedness” means any indebtedness of Franchisee (including any bonds,
loan agreements, notes, contracts, installment sale, reimbursement, revolving credit and standby
bond purchase agreements), Ancillary Obligations (as defined in the Master Trust Indenture),
Debt Obligations (as defined in the Master Trust Indenture), or Hedging Obligations (as defined
in the Master Trust Indenture), or any combination thereof, that are secured by Liquor Business

Profits.

“Franchisee Parties” has the meaning set forth in the introductory paragraph.

“GAAP” means U.S. generally accepted accounting principles as in effect from time to
time, consistently applied.
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“Governmental Authority” means any domestic office or body exercising executive,
legislative, judicial, regulatory or administrative functions of or pertaining to government,
including without limitation any governmental authority, agency, department, board,
commission, court, tribunal, judicial body or instrumentality of the United States or any state,
municipality, county, locality or other political subdivision thereof.

“Independent Accountant” has the meaning set forth in Section 3.4(c).

“Interim_Agency Store” means any Agency Store located in a county where a tax
authorized by Section 307.697 of the ORC has been imposed.

“Interim Assets” means all of the assets of the Liquor Enterprise owned or used solely in
connection with the operation of the Interim Agency Stores, including without limitation the
Agency Contracts and Spirituous Liquor inventory located at such Interim Agency [Locations as
of the Effective Time.

“Interim Financial Statements” has the meaning set forth in Section 11.1(e).

“JobsOhio" has the meaning set forth in the introductory paragraph.

“JobsOhio Act” means Chapters 187 and 4313 of the ORC, as such legislation may be
amended, or supplemented by additional legislation, from time to time.

“JobsOhio Conflicts of Interest Policy” means the Conflicts of Interest Policy adopted
pursuant to the JobsOhio Act by the Board of Directors of JobsOhio, as amended from time to

time, '
“Legacy Commitment Amount” means $100,000,000, which represents the amount of
outstanding CleanOhio program commitments of the State of Ohio as of the Closing.

“f eval Requirement” means any federal, state, local, municipal or other administrative

P o Ty M A atatiita

order, constitution, law, ordinance, principle of common law, regulation, or statute.

“L IBOR” means the rate per annum determined on the basis of the rate of deposits in
U.S. dollars offered for a term of three months, which rate appears on the display designated on
the Reuters LIBORO1 Page (or such other page as may replace the Reuters LIBORO1 Page or
such other service or services as may be nominated by the British Bankers” Association for the
purpose of displaying London interbank offered rates in U.S. dollar deposits), determined at
approximately 11:00 a.m., London time, on the date of determination, or if such rate 1s not
available, another comparable rate agreed by the Franchisee and the State Parties.

“Liquor Business” means the Franchise, the Transferred Assets and the After-Acquired
Assets, as owned and operated by Franchisee during the Term.

“Liguor Business Financial Statements” means the audited financial statements of
Franchisee prepared in accordance with GAAP.
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“Liquor Business Profits” means, for any period after the Closing Date, Liquor Business
Revenues remaining after all Ordinary Course Costs and Expenses.

“T jquor Business Recommendations” means a written report containing the Consultant’s
recornmendations of actions that may be taken by Franchisee and the State Parties with respect to
prices charged and costs incurred by the Liquor Business that would result in an amount of
Liquor Business Profits for the then current Fiscal Year sufficient to attain the Minimum Debt
Service Coverage Ratio for such Fiscal Year.

“Liquor Business Revenues” means the sales of the Obligated Group representing the
gross sales (after application of any wholesale Spirituous Liquor discount) and applicable Taxes
and governmental charges of any type collected by the Liguor Business from the sale of
Spirituous Liquor, calculated on an accrual basis.

“Liguor Enterprise” means the Spirituous Liquor distribution and merchandising
operations owned and operated by the State Parties immediately prior to the Effective Time,
including, without limitation, inventory, real property rights, equipment, furnishings, the
Spirituous Liquor distribution system including transportation, the monetary management
system, warehouses, confract rights, rights to take assignment of contracts and related receipts
and revenues, accounts receivable, the right to manage Spirituous Liquor distribution and
merchandising in the State of Ohio and to sell Spirituous Liquor in the State of Ohio subject to
the control of the DLC, and all necessary appurtenances thereto, or leasehold interests therein.

“Master Trust Indenture” means the Master Trust Indenture among Franchisee and such
other entities that may join the Obligated Group (as defined therein) and the Master Trustee, as
amended or supplemented from time to time.

“Master Trustee” means The Huntington National Bank, or any successor trustee thereto
pursuant to the terms of the Master Trust Indenture.

“Material Adverse Effect” means any effect or change that would be materially adverse
to the business, assets, condition (financial or otherwise), operating results, operations, or
business prospects of the Liquor Business, taken as a whole, or to the ability of any Party to
consummate timely the Contemplated Transactions.

“Maximum Annual Debt Service” means, at the time of computation, the greatest
Required Payments on the Obligations for the then-current or any future Fiscal Year, provided,
that in calculating Maximum Annual Debt Service, Required Payments with respect to Balloon
Obligations (as defined in the Master Trust Indenture), Balloon Subordinated Indebtedness (as
defined in the Master Trust Indenture), Variable Rate Indebtedness, Discount Indebtedness (as
defined in the Master Trust Indenture) or Derivative Indebtedness (as defined in the Master Trust
Indenture) shall be determined in accordance with Sections 512, 513, 514 and 515, respectively,
of the Master Trust Indenture.

“Minimum Debt Service Coverage Ratio” means, for any Fiscal Year, the ratio of Liquor
Business Profits to the Required Payments that are to be paid from Liquor Business Profits in

that Fiscal Year on Obligations then outstanding equal to 1.35x.
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“Most Recent Fiscal Year End” has the meaning set forth in Section 6.3,

“Objection Notice” has the meaning set forth in Section 3.4(b).

“Obligations” means any outstanding Transaction Obligations and any outstanding
Additional Obligations, each issued in compliance with their respective parameters set forth

herein.

“Obligated Group” means the Franchisee, and any other member who is admitted to the
Obligated Group from time to time pursuant to Section 505 of the Master Trust Indenture.

“QBM" has the meaning set forth in the introductory paragraph.

“Offering Circular” means the Offering Circular relating to the Transaction Obligations,
substantially in the form of the Preliminary Offering Circular, with such modifications,
completions, changes and supplements as may be approved by the original purchaser and
Franchisee.

“ORC” has the meaning set forth in the Recitals.

“QOrdinary Course Costs and Expenses” means any obligations incurred by the Obligated
Group, in its sole and absolute discretion, for costs of goods sold (calculated on a first-in first-out
basis, including an appropriate allocation of freight costs by the case), as well as administrative
and other operating costs and expenses of running the Liquor Business in the Ordinary Course of
Business and all Taxes or governmental charges of any type imposed on the Liquor Business.
Any amounts due pursuant to the Service Agreement and any depreciation (incurred in
connection with the activities and operations of the Liquor Business) shall be included in
Ordinary Course Costs and Expenses. Notwithstanding anything to the contrary, any costs or
expenses (a) incurred in connection with or incidental to the non-Liguor Business activities and
operations, if any, of the Obligated Group, (b) related to and including Required Payments, or (¢)
related to and including any amortization, impairment or depreciation (or alternative method of
expensing) of the Franchise, Transferred Assets, goodwill or any combination thereof, are
excluded.

“Ordinary Cowrse of Business” means the ordinary course of business consistent with
past custom and practice (including with respect to quantity and frequency) or, in the case of
operating the Franchise, in a manner consistent with the Expense Budget (as defined in the DLC
Services Agreement), or Business Plan (as defined in the DLC Services Agrecment) for such

activity.

“Qrganizational Documents” means: (a) the articles or certificate of incorporation and the
code of regulations of a corporation; (b) the partnership agreement and any statement of
partnership of a general partnership; (c) the limited partnership agreement and the certificate of
limited partnership of a limited partnership; or (d) any charter or similar document adopted or
filed in connection with the creation, formation, or organization of a Person. The term
“Organizational Documents” also includes any amendment to any of the foregoing.
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“Other Commitments” means all outstanding indebtedness of Franchisee, including any
bonds, loan agreements, notes, contracts, reimbursement, and standby bond purchase agreements
related thereto, or any combination thereof, but excluding Obligations.

“Party” and “Parties” have the meanings set forth in the introductory paragraph.

“Payment Instructions” has the meaning set forth in Section 4.3.

“Permitted Franchisee Encumbrance” means an Encumbrance that is identified by
Franchisee in writing to the State Parties after the Effective Date.

“Permiited State Encumbrance” means any rights of the State Parties under this
Agreement, including those set forth in Section 17.7. -

“Permitted Transitional Activities” means the non-Liquor Business business, activities or
operations conducted by the Franchisee as of the date hereof and as of the Closing Date.

“Person’”” means an individual, a partnership, a corporation, a limited liability company,
an association, a joint stock company, a trust, a joint venture, an unincorporated organization,
any other business entity or a Governmental Authority.

“Preliminary Offering Circular” means the Preliminary Offering Circular relating to the
Transaction Obligations.

“Proceeding” means any action, arbitration, audit, hearing, investigation, litigation, or
suit (whether civil, criminal, administrative, investigative, or informal) commenced, brought,
conducted, or heard by or before, or otherwise involving any Governmental Authority or

arbitrator.

“Reculatory Functions” means those functions of the DLC set forth on Schedule VII
attached hereto.

“Representative” means, with respect to a particular Person, any director, officer,
employee, agent, consultant, advisor, or other representative of such Person, including legal
counsel, accountants and financial advisors.

“Required Debt Service Ratio” means a Debt Service Coverage Ratio of at least 1.50,
calculated based on a projected annual growth rate of Liquor Business Profits that is not more
than 50% of the compound average annual growth rate of Liquor Business Profits for the most
recent ten-year period, whether the Franchise was held by Franchisee for that entire ten-year
period or not, and provided, that, only with respect to any years of the ten-year period that
occurred pre-Closing, the foregoing calculations shall be made utilizing the figures set forth on
Schedule V. -

“Required Payment” means any amount required to be paid under or upon an Obligation,
whether at maturity, by acceleration, upon proceeding for redemption or otherwise, including
without limitation, principal, interest, premium, Derivative Agreement Payments (as defined in
the Master Trust Indenture), Derivative Agreement Termination Payments (as defined in the

-10-
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Master Trust Indenture), amounts due under a reimbursement agreement, standby bond purchase
agreement, or similar ancillary agreement, and the purchase price of Related Debt (as defined in
the Master Trust Indenture) tendered or deemed tendered for purchase pursuant to the terms of a
Related Debt Indenture (as defined in the Master Trust Indenture).

“Retained Assets and Functions” means all assets, properties, rights and functions of the
Liquor Enterprise not included in the Liquor Business, including (a) the assets set forth on
Schedule VIII attached hereto and (b) the Regulatory Functions.

“Reversion Date” has the meaning set forth in Section 17.7(a).

“Revitalization Program” has the meaning set forth in Section 3.6(a).

“Revitalization Purposes” has the meaning set forth in Section 3.6(a).

“Shared Contract” has the meaning set forth in Section 2.4

“Shortfall Amount” has the meaning set forth in Section 3.4(e)(ii).
“Spirituous Liquor” has the meaning set forth in Section 4301.01(B)(5) of the ORC,

“Spirituous Liquor Profits” means all receipts of the State Parties representing the gross
profit on the sale of Spirituous Liquor during any period prior to the Effective Time, as referred
to in division (B)(4) of Section 4301.10 of the ORC, less the costs, expenses, and working capital
reserve provided for therein, but excluding the sum required by the second paragraph of Section
4301.12 of the ORC (as in effect as of the Closing Date). '

“State Contracts” means the agreements to which either the DLC or the OBM is a party
relating to the Liquor Enterprise, including the Assigned Contracts and Contract Rights.

“Srate Default” has the meaning set forth in Section 17.3.
“State Information” has the meaning set forth in Section 16.2(b).
“State Parties” has the meaning set forth in the introductory paragraph.

“State Transaction Expense Amount” means the amount certified to JobsOhio by OBM to
be the State’s costs and expenses (including third party expenses) related to the Conternplated
Transactions.

“State of Ohio” means the State of Chio.

“Statutory Merchandising Functions” are those functions set forth on Schedule IX
attached hereto.

“Tax” or “Taxes” means any federal, state, local, or foreign income, gross receipts,
license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits,
environmental (including taxes under Code Section 59A), customs duties, capital stock,
franchise, profits, withholding, social security (or similar), unemployment, disability, real

~11-
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property, personal property, sales, use, transfer, registration, value added, alternative or add-on
minimum, estimated, or other tax of any kind whatsoever, whether computed on a separate or
consolidated, unitary or combined basis or in any other manner, including any interest, penalty,
or addition thereto, whether disputed or not.

“Tax Expiration Date” has the meaning set forth in Section 2.7.

“Term” means the period commencing on the Closing Date and expiring on (a) the 25th
anniversary of the Closing Date or (b) the earlier termination of this Agreement, as herein
provided.

“Transaction Documents” means all other agreements, instruments, documents and
certificates to be executed and delivered, if such delivery is provided for in this Agreement, by
any Party in connection with the consummation of the Contemplated Transactions.

“Transaction Obligations” means any Franchisee Indebtedness issued in connection with
the Closing that: (a) is fixed rate; (b) does not involve any “credit facility” or “interest rate
hedge” (both as defined in Section 9.98 of the ORC), or Derivative Agreement; (c) will be
satisfied in full, in the Ordinary Course of Business, by the 25th anniversary of the Closing Date;
(d) has debt service that is structured to be approximately equal for every year in which principal
is amortized, which shall begin no later than the third Fiscal Year in which such indebtedness is
outstanding; (e) has a pro forma Debt Service Coverage Ratio for each. Fiscal Year that is
projected to be not less than 2.0 during the applicable term of such indebtedness; () has a true
interest cost that will be no greater than an amount approved in writing by the Director of Budget
and Management prior to the marketing and pricing of such indebtedness; and (g) has basic bond
documents drafts and a corresponding set of numbers and cash flows all of which have been
approved by the Director of Budget and Management prior to submission to and review thereof

by the credit rating agencies.

“Transfer Consideration” has the meaning set forth in Section 3.1.

“Transferred Assets” means all right, title and interest of the State Parties in, to and under
those specific assets listed on Schedule X attached hereto.

“Unpaid Charges” has the meaning set forth in Section 3.3.

“Unswept Sales Revenue” means any gross profit receipts of the Liquor Business
collected by the Agency Stores on sales of Spirituous Liquor pursuant to the Agency Store
Contracts that remain in the possession of the Agency Stores and have not yet been swept out of
such Agency Store bank accounts by DLC as of the Effective Time.

“Variable Rate Indebtedness” means Indebtedness that bears interest at a variable,
adjustable or floating rate.

“Violation” has the meaning set forth in Section 17.5(b).

“Work Plan” has the meaning set forth in Section_14.5(c)(iii).

-12-
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“Working Capital” of the Liquor Enterprise means the sum of: (a) liquor accounts
recetvable, current assets, including sales receivable, Unswept Sales Revenue, prepaid expenses,
liquor inventory, and paper bag inventory, each calculated on a modified accrual basis, less (b)
liquor and related third party accounts payable and accrued liabilities, each calculated on a
modified accrual basis, as well as labilities relating to workers compensation claims of DLC
employees consistent with the calculation of Working Capital set forth on Schedule V1. For the
avoidance of doubt, “Working Capital” excludes all Cash of the Liquor Enterprise, all deposits
and amounts in respect of Existing Liquor Enterprise Obligations and employee payroll and
related costs (including payroll, related taxes, and fringe benefits).

“Working Capital Holdback Amount” means $3,000,000.

“Year-End Financial Statements™ has the meaning set forth in Section 6.5.

“501(c)(3) Organization” means an organization described in Section 501(c)(3) of the
Code, or a successor statutory section of similar purpose, that is exempt from tax under Section

501(a) of the Code.
1.2 Interpretation.

(a) Number_and Gender. In this Agreement words in the singular include the
plural and vice versa and words in one gender include all genders.

(b) Headings. The division of this Agreement into articles, sections and other
subdivisions are for convenience of reference only and shall not affect the construction or
interpretation of this Agreement. The headings in this Agreement are not intended to be full
or precise descriptions of the text to which they refer and shall not be considered part of this

Agreement.

(<) References to this Agreement. The words “herein,” “hereby,” “hercof,”
“hereto” and “hereunder” and words of similar import refer to this Agreement as a whole and
not to any particutar portion of it. The words “Section,” “paragraph,” “sentence,” “clause,”
“Schedule,” or “Exhibit” mean and refer to the specified section, paragraph, sentence, clause,

schedule or exhibit of or to this Agreement.

(d)  References to Any Person. A reference in this Agreement to any Person at any
time refers to such Person’s permitted successors and assignees.

LT

(e) Meaning of Including. In this Agreement, the words “include,” “includes™ or
“including” mean “include without limitation,” *includes without limitation” and “including
without limitation,” respectively, and the words following “include,” “includes” or
“including” shall not be considered to set forth an exhaustive list.

H Meaning of Discretion. In this Agreement, the word “discretion” with respect
to any Person, unless specifically modified, means the sole and absolute discretion of such

Person.
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(g)  Meaning of Notice. In this Agreement, the word “notice™ means “written
notice” unless specified otherwise.

(h)  Consents and Approvals. Unless specified otherwise, wherever the provisions
of this Agreement require or provide for or permit an approval or consent by either Party, such
approval or consent, and any request therefor, must be in writing (unless waived in writing by
the other Party).

(i) Legal Requirements. Unless specified otherwise, references to a Legal
Requirement are considered to be a reference to (i) the Legal Requirement as it may be
amended from time to time, (ii) all regulations and rules pertaining to or promulgated pursuant
to such Legal Requirement and (iii) all future Legal Requirements pertaining to the same or
similar subject matter.

G) Currency. Unless specified otherwise, all statements of or references to dollar
amounts or money in this Agreement are to the lawful currency of the United States of

America.

(k)  Calculation of Time. For purposes of this Agreement, a period of days shall be
deemed to begin on the first day after the event that began the period and to end at 5:00 p.m.
(Columbus, Ohio time) on the last day of the period. If, however, the last day of the period
does not fall on a Business Day, the period shall be deemed to end at 5:00 p.m. (Columbus,
Ohio time) on the next Business Day. Unless otherwise provided, all references to a specific
time or date shall be in Columbus, Ohio time.

H Approvals, Consents and Performance by Franchisee Parties and the State
Parties. ;

(i) Procedures. To the extent not in conflict with or inconsistent with
any other provision of this Agreement, wherever the provisions of this Agreement
require or provide for or permit an approval or consent by a Party, as applicable,
of or to any action, Person, document, budget, list, plan or other matter
contemplated by this Agreement, the following provisions shall apply: (1) such
request for approval or consent must (A) contain or be accompanied by any
documentation or information required for such approval or consent in reasonably
sufficient detail, (B) clearly set forth the matter in respect of which such approval
or consent is being sought, (C) form the sole subject matter of the correspondence
containing such request for the approval or consent, and (D) state clearly that such
approval or consent is being sought; (2) such Party shall (unless such provision
provides that such approval or consent may be unreasonably or arbitrarily
withheld, conditioned or delayed or is subject to the discretion of such Party),
within such time period set forth herein (or if no time period is provided, within
30 days) after the giving of a notice by the Party requesting an approval or
consent, advise that Party by notice either that it consents or approves or that it
withholds its consent or approval, in which latter case it shall set forth, in
reasonable detail, its reasons for withholding its consent or approvai; (3) if the
responding notice mentioned in clause (2) of this Section 1.2(1) indicates that such
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Party does not approve or consent, the requesting Party may take whatever steps
may be necessary to satisfy the objections of the responding Party set out in the
responding notice and, thercupon, may resubmit such request for approval or
consent from time to time and the provisions of this Section 1.2(1) shall again
apply until such time as the approval or consent of the responding Party is finally
obtained; and (4) if the disapproval or withholding of consent mentioned in clause
(3) of this Section 1.2() is subsequently overruled, such approval or consent shall
be deemed to have been given on the date of the final determination of such

overruling.

(i)  Authority of the State Parties. Wherever this Agreement provides
that an act is to be taken or performed or approval or consent is to be given by the
State Parties, such act may be taken or performed or approval or consent may be
given by the Director of Budget and Management, in consultation, if applicable,
with the Director of the State of Ohio agency that has such authority, and
Franchisee may rely thereon in all reasonable respects.

(iii)  Authority of the Franchisee Parties. Wherever this Agreement
provides that an act is to be taken or performed or approval or consent is to be
given by the Franchisee Parties, such act may be taken or performed or approval
or consent may be given by the President of Franchisee, in consultation with and,
if applicable, upon the approval of, the President of JobsOhio, the Board of
Directors of JobsOhio and/or the Board of Directors of Franchisee.

ARTICLE 2 - PURCHASE AND TRANSFER OF FRANCHISE AND ASSETS

2.1 Grant of Franchise; Transfer of Assets.

(a) Upon the terms and subject to the conditions of this Agreement, effective at the
Effective Time, (i) the State Parties shall (pursuant to the express authority of Section
4313.02(A) and 4313.01(D) of the ORC) (1) grant to Franchisee the Franchise for and during
the Term, and (2) assign, transfer and otherwise convey to Franchisee or cause the relevant
agency of the State of Ohio to assign, transfer, and otherwise convey to Franchisee, the
Transferred Assets, free and clear of all Encumbrances (other than Permitted State
Encumbrances), for and during the Term, and (ii) Franchisee shall accept the grant,
assignment, transfer and conveyance of the Franchise and each of the Transferred Assets for

and during the Term.

(b)  The State Parties are retaining and not selling or transferring to Franchisce, and
Franchisee is not purchasing or assuming, the Retained Assets and Functions.

2.2 Liabilities.

(a) Upon the terms and subject to the conditions of this Agreement, effective at the
Effective Time, Franchisee shall assume and thereafter discharge or perforin as and when due,
the liabilities and obligations which are set forth on Schedule II (collectively, the “Assumed
Liabilities™); provided, however, that in no event shall Franchisee assume any liability or
obligation under any Assigned Contract and Contract Right to the extent such liability or
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obligation arises from or relates to any breach of such Assigned Contract and Contract Right
by the State Parties prior to Closing Date.

(b) The Assumed Liabilities shall not include, and the State Parties shall perform
and discharge as and when due, any liabilities or obligations of the State Parties (i) with
respect to the State Parties’ obligations under this Agreement (or under any other agreement
between the State Parties, on the one hand, and Franchisee, on the other hand), (ii) except as
otherwise set forth on the Schedule of Assumed Liabilities, arising out of the operation of the
Liquor Enterprise prior to the Effective Time, (iii) except for the Bond Defeasance Amount,
and as provided in Section 14.6 relating to the defeasance of the Existing Liquor Enterprise
Obligations, (iv) with respect to the compensation of the State Parties’ employees, including
accrued compensation prior to and through the Closing Date, and (v) with respect to State
Contracts that are not Assigned Contracts and Contract Rights;

2.3  Non-Assignable Assets. Notwithstanding anything set forth in this Agreement to the
contrary, no Transferred Asset shall be deemed transferred or assigned to Franchisee pursuant to
this Agreement if the attempted transfer or assignment thereof to Franchisee at the Effective
Time, without the consent or approval of another Person, would be ineffective or constitute a
material breach of any State Contract or a material violation of any Legal Requirement or would
in any other way have a Material Adverse Effect on the rights of the State Parties (or Franchisce
as assignee of such Transferred Asset) and such consent or approval (or waiver thereof) is not
obtained on or prior to the Effective Time. In each case, to the extent possible, pending receipt
of such consent or approval (a) the beneficial interest in or to such Transferred Asset
(collectively, the “Beneficial Rights™) shall in any event pass as of the Effective Time to
Franchisee under this Agreement and the State Parties shall act for Franchisee in receipt of any
benefits, rights or interests received relating to the Beneficial Rights and (b) Franchisee shall
assume or discharge the liabilities of the State Parties related to such Transferred Asset (to the
extent such liabilities are Assumed Liabilities hereunder) for the State Parties. The Parties shall
use their commercially reasonable efforts (and bear their respective costs and liabilities), without
payment of any material fees, penalties or other amounts to any Person, to obtain or secure any
and all consents or approvals that may be necessary to effect the legal and valid transfer or
assignment of any such Transferred Assets underlying the Beneficial Rights. The Parties shall
make or complete such assignments and transfers as soon as reasonably practicable and
cooperate with each other in any other reasonable arrangement designed to provide for
Franchisee the Beneficial Rights, including enforcement, at the cost and for the account of
Franchisee, of any and all rights of the State Parties against the other party to any State Contract
included in such non-assignable Transferred Assets, and to provide for the discharge by the
Franchisee of any liabilities under such Transferred Assets (to the extent such liabilities are

Assumed Liabilities hereunder).

2.4  Shared Contract.If any State Contract is found to relate to the Liquor Business, on the
one hand, and the Retained Assets and Functions, on the other hand (any such State Contract, a
“Shared Contract”), then the Parties agree and acknowledge that, after the Closing, upon the
reasonable and appropriate written request of a Party, and as promptly as commercially
practicable, the Parties shall cooperate with each other, in all commercially reasonable respects,
to create and enter into an arrangement pursuant to which either (a) Franchisee, in the case of a
Shared Contract that is not an Assigned Contract or (b) the State Parties, in the case of a Shared
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Contract that is an Assigned Contract, may receive its share of the material rights and benefits
and assume, discharge and indemnify for its proportionate share of the obligations under, such
Shared Contract. Each of the Parties agrees and acknowledges that if it is not commercially
reasonable, appropriate or practical to create and enter into such arrangement, no Party shall be
liable to any other Party pursuant to the terms of this Section 2.4.

2.5  Rights in Assigned Contracts and Contract Rights.To the extent an Assigned Contract
and Contract Right relates to a liability not included within the Assumed Liabilities, Franchisee

will cooperate with the State Parties, in all commercially reasonable respects, to create and enter
into an arrangement pursuant to which the State Parties will receive substantially all of the
material rights and benefits from such Assigned Contracts and Coniract Rights with respect to
such liability not included within the Assumed Liabilities. Franchisee shall not be required to
make any material change to the Liquor Business, expend any material funds or incur any other
material burden, liability or loss in order to comply with its obligations set forth in this Section
2.5.

2.6  Allocation. Within 120 days after the Closing, the Parties may establish a mutually
agreeable allocation of the Transfer Consideration (and all other capitalizable costs) among the
Franchise and Transferred Assets for all purposes related to this Agreement and the Liquor
Business. The Parties agree that such allocation will be reflected by Franchisee on Internal
Revenue Service Form 8394 and that all Parties will file any Tax returns consistent with such

allocation.

27 Interim Operations.Notwithstanding anything to the contrary in this Agreement or the
DLC Services Agreement, the DLC shall retain and operate the Interim Assets as provided in this
Section 2.7 and otherwise in the Ordinary Course of Business through and including the
expiration date of any Tax that is being levied under ORC Section 307.697 as of the Effective
Date (the “Tax Expiration Date”). Between the Closing Date and the first day immediately
following the Tax Expiration Date, Franchisee will, without cost to the DLC, dcliver Spirituous

Liquor inventory to the Interim Agency Stores in amounts sufficient for their operation in the
Ordinary Course of Business. DLC will take and retain title to such Spirituous Liquor inventory
until it is sold. The risk of loss to such inventory will be borpe by Franchisee’s transportation
carriers or the Interim Agency Store, as applicable. The DLC will, without cost to Franchisee,
cause the Interim Agency Stores to deliver directly to Franchisee all of the gross revenue and
applicable Tax receipts representing the sale of such Spirituous Liquor inventory at the Interim
Agency Stores. Such receipts shall become the property of Franchisee immediately upon receipt.
On the first day immediately following the Tax Expiration Date, DLC shall convey all of the
Interim Assets to Franchisee without additional consideration (whereupon they shall become

Transferred Assets) and the obligations of the Parties under this Section 2.7 shall cease.
ARTICLE 3 - CONSIDERATION

3.1 Total Consideration. The aggregate consideration payable to the State Parties by
Franchisee shall be the sum of: (a) $500,000,000, adjusted as provided in Section 3.4, plus (b)
the Bond Defeasance Payment, plus (c) the Legacy Commitment Amount, plus (d) the State
Transaction Expense Amount, plus (e) the Deferred Payments (as and if applicable), plus (f) the
assumption of the Assumed Liabilities (collectively, “Transfer Consideration™).
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3.2  Closing Date Payments. At the Closing, Franchisee will pay or cause 10 be paid, to or as
directed by the State Parties, by wire transfer of immediately available funds in accordance with
_the Payment Instructions:

(a) cash equal to the sum of: (i) $500,000,000, minus (ii) an amount equal to the
Working Capital Holdback Amount, pfus (iii) the Legacy Commitment Amount; and

(b) the Bond Defeasance Payment.

33  Unpaid Charges. Except to the extent included in Working Capital, any amounts owed
by DLC to any Person for Taxes, expenses and other charges (a) for which DLC is directly or
indirectly responsible, (b) which relate to the Liquor Enterprise (other than expenses and other
charges incurred in connection with Regulatory Functions (which shall be paid in full by the
State Parties)) for any period that begins before and ends after the Effective Time, and (¢) which
are unpaid as of the Effective Time (“Unpaid Charges™), shall be prorated between the State
Parties and Franchisee on a daily basis, provided, however, that appropriate adjustments shall be
made to reflect specific Unpaid Charges that can be identified and specially allocated as
occurring on or before the Effective Time (in which case the State Parties will be responsible for
any such specifically allocated Unpaid Charges) or occurring after the Closing Date (in which
case Franchisee will be responsible for any such specifically allocated Unpaid Charges. The
State Parties will be responsible for all such Unpaid Charges allocable to the time period prior to
the Effective Time, and Franchisee will be responsible for the payment of all such Unpaid
Charges allocable to the time period after the Effective Time. The State Parties and Franchisee
covenant and agree that all such Unpaid Charges (unless subject to good faith dispute) shall be
paid in full by either the State Parties or Franchisee, as the case may be, within sufficient time to
prevent any taxing agency or other creditor from making any claim for or on account of the
Liquor Business. If either the State Parties or Franchisee pays any such Unpaid Charges in full
in accordance with the preceding sentence, then the other Party shall promptly reimburse the
paying Party for its pro rata portion of such unpaid charges (if applicable) to the paying Party
upon receipt of written notice of the existence and amount of any such payment from the paying

Party,
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34 Post-Closing Adjustments.

(a)  Within 60 days after the Closing Date, Franchisee shall prepare and deliver to
each State Party a statement (the “Draft Working Capital Statement”) setting forth
Franchisee’s good faith calculation of the actual Working Capital delivered by the State
Parties to Franchisee at the Closing (the “Actual Delivered Working Capital”). Solely for the
purposes of calculating Working Capital as provided in this Section 3.4, Interim Assets will be
treated as Transferred Assets. Afier delivery of the Draft Working Capital Statement,
Franchisee shall make its internal work papers related to its preparation of the Draft Working
Capital Statement available to the State Parties and their accountants, during normal business
hours, and shall cause the personnel of the Franchisee Parties to be reasonably available to
assist, and otherwise reasonably cooperate with, the State Parties in their review of the Draft

Working Capital Staternent.

(b)  If either (i) the State Parties accept the calculation of Actual Delivered Working
Capital set forth in the Draft Working Capital Statement, or (ii) the State Parties do not deliver
to Franchisee, within 45 days after receiving the Draft Working Capital Statement, a written
notice stating their objection and setting forth their calculation of the Actual Delivered
Working Capital (“Objection Notice”), then the calculation of Actual Delivered Working
Capital set forth in the Draft Working Capital Statement shall become final and binding upon
the State Parties and Franchisee.

(9] If the State Parties deliver an Objection Notice to Franchisee, then Franchisee
and the State Partics shall use their reasonable good faith efforts to resolve and finally
determine the Actual Delivered Working Capital. If the Parties do not reach a final resolution
as to the amount of the Actual Delivered Working Capital within 30 days of the date of the
Objection Notice, then Franchisee and the State Parties shall jointly engage an independent,

nationally recognized, accounting firm (if required, then subject to approval by the Ohio
Auditor of State) (the “Independent Accountant”), which Independent Accountant shall

determine the amount of the Actual Delivered Working Capital. The Independent Accountant
shall be instructed to use every reasonable effort to perform its services and fo issue a written
determination of the Actual Delivered Working Capital within 30 days after submission of the
dispute to it, and in any case, as soon as practicable after such submission. The Parties shall
promptly furnish or cause to be furnished, such work papers and other documentation and
information related to the dispute as the Independent Accountant may reasonably request. The
determination of any such Independent Accountant shall be set forth in writing and shall be

final and binding upon the State Parties and Franchisee.

(d) If Franchisee and the State Parties submit any dispute to an Independent
Accountant for resolution as provided in Section 3.4(c), the fees and costs of the Independent
Accountant shall be borne by the State Parties and Franchisee in the same proportion as the net

 respective differences between (i) the amount of Actual Delivered Working Capital submitted
by each of them to the other pursuant to Sections 3.4(a) and 3.4(b) and (ii) the Actual
Delivered Working Capital amount determined by the Independent Accountant. For example,
if the Actual Delivered Working Capital submitted by State Parties is $2,000,000 and the
Actual Delivered Working Capital submitted by the Franchisee is $1,000,000 and the Actual
Delivered Working Capital determined by the Independent Accountant is $1,200,000 then
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State Parties will bear 80% and the Franchisee will bear 20% of the fees and costs of the
Independent Accountant. In addition to the portion of the costs of the Independent Accountant
borne by it, each Party shall be responsible for costs, charges and expenses incurred by it in
connection with and incidental to the determination of Actual Delivered Working Capital.

(¢)  Following the final determination of Actual Delivered Working Capital
pursuant to Section 3.4(b) or 3.4(c) (as applicable):

(i) If the Actual Delivered Working Capital exceeds the Estimated
Working Capital by an amount greater than $5,000,000 (such excess amount, the
“Excess Amount”), then within three Business Days following the final
determination of Actual Delivered Working Capital, Franchisee shall pay the
State Parties an amount equal to the sum of (A) the Excess Amount, plus (B) the
Working Capital Holdback Amount by wire transfer of immediately available

funds.

(ii) If the Estimated Working Capital exceeds the Actual Delivered
Working Capital by an amount greater than $5,000,000 (such excess amount, the
“Shortfall Amount”), then within three business days following the final
determination of Actual Delivered Working Capital, Franchisee shall (A) be
entitled to retain an amount of the Working Capital Holdback Amount equal to
the Shortfall Amount; (B) if the Shortfall Amount exceeds the Working Capital
Holdback Amount, then Franchisee shall receive a credit against future amounts
due under the DLC Services Agreement equal to such excess in addition to the
amount provided in clause (A); and (C) if the Shortfall Amount is less than the
Working Capital Holdback Amount, Franchisee shall remit the balance to the
State Parties.

(i)  In all other cases, Franchisee shall within three Business Days pay
the State Parties an amount equal to the Working Capital Holdback Amount.

3.5  Deferred Payments.

(a) Subject to the terms of this Section 3.5, Franchisee shall, on an annual basis
beginning with the Fiscal Year following the Closing Date, pay to OBM (on behalf of the
State Parties and pursuant to the payment instructions of the Director of OBM), a cash
payment (the “Deferred Payment”) in an amount (“Deferred Payment Amount”) calculated as
follows:

(1) if the Liquor Business Protits for a Fiscal Year are less_than or
equal to the Base Franchise Profits for the corresponding Fiscal Year, then the
amount of the Deferred Payment shall be zero; or

(i) if the Liquor Business Profits for a Fiscal Year are greater than the
Base Franchise Profits for such Fiscal Year, then the amount of the Deferred
Payment shall be 75% of the amount by which the Liquor Business Profits exceed
the Base Franchise Profits for such Fiscal Year.
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(iiiy  If for any reason Franchisee holds the Franchise for less than a full
Fiscal Year, then for purposes of calculation of the Deferred Payment for such
Fiscal Year, the Base Franchise Profits shall be pro-rated based on the total
number of days that the Franchisee held the Franchise for such partial Fiscal Year.

(b) No later than 30 days after Franchisee receives its unaudited financial
statements for the Liquor Business for a Fiscal Year, and in any event no later than 60 days
following the close of such Fiscal Year, Franchisee will (i) deliver to each State Party a copy
of such unaudited financial statements, and together with Franchisee’s written statement
(“Deferred Payment Notice™) setting forth, in reasonable detail, the Franchisee’s calculation of
the Deferred Payment Amount corresponding to such Fiscal Year based upon the Ligquor
Business Profits shown in the unaudited financial statements for such Fiscal Year, and (ii) pay
the full amount of the Deferred Payment Amount shown on its Deferred Payment Notice to
the State Parties. Any additional balance due to the State Parties after a final determination of
the Deferred Payment Amount pursuant to Section 3.3(e) shall be paid by Franchisee in
accordance with Section 3.5(g).

() If the State Parties agree with the Deferred Payment Amount set forth in the
Deferred Payment Notice, the State Parties shall notify Franchisee in writing of their

acceptance (“Acceptance Notice™), and upon receipt of such Acceptance Notice, such
Deferred Payment Amount shall be deemed to be the final and binding Deferred Payment

Amount payable to the State Parties hereunder.

(d) If the State Parties disagree with the Deferred Payment Amount set forth in the
Deferred Payment Notice, the State Parties shall deliver a written notice, stating their.
objection and setting forth their calculation of the Deferred Payment Amount (a “Dispute
Notice™), to Franchisee no later than 30 days after receipt of the Deferred Payment Notice. If
the State Parties deliver a timely Dispute Natice to Franchisee, then Franchisee and the State
Parties shall use their reasonable good faith efforts to resolve their disagreement and
determine a final Deferred Payment Amount.

(e) If the State Parties and Franchisee are unable to agree upon a final Deferred
Payment Amount within 30 days after delivery of a Dispute Notice, any Party may elect, by
written notice to the other Parties, to have the Independent Accountant assist in the resolution
of such disagreement. The Independent Accountant shall address only that portion of the
Deferred Payment Amount that remains in dispute and may not set the final Deferred Payment
Amount at an amount greater than the highest amount claimed by any Party or an amount less
than the lowest amount claimed by any Party. The Independent Accountant will determine the
final Deferred Payment Amount for the applicable Fiscal Year. The Independent Accountant
shall be instructed to use every reasonable effort to perform its services and to prepare a
written report within 30 days after submission of the disagreement to it, and in any case, as
soon as practicable after such submission. The fees and costs of the Independent Accountant
shall be borne by the State Parties and Franchisec in the same proportion as the net respective
differences between (i) the Deferred Payment Amount notified by each of them to the other
pursuant to Sections 3.5(b) and 3.5(d) and (ii) the final Deferred Payment Amount for the
applicable Fiscal Year determined by the Independent Accountant. In addition to its portion
of the costs of the Independent Accountant, each Party shall be responsible for all the other
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costs, charges and expenses incurred by it in connection with and incidental to the matters.
The Independent Accountant’s determination of the Deferred Payment Amount shall be final
and binding upon the State Parties and Franchisee and shall be deemed to be the Deferred
Payment Amount payable to the State Parties hereunder.

) If the State Parties do not deliver an Acceptance Notice or a Dispute Notice to
Franchisee within 30 days after receipt of the Deferred Payment Notice, then Franchisee must
personally notify each of the Director of Budget and Management and the Director of
Commerce (either in-person or by a telephone conversation) of the failure of the State Parties
to respond to the Deferred Payment Notice delivered by Franchisee. If either Director
requests an extension of time for the State Parties to respond, the time period for delivery of an
Acceptance Notice or a Dispute Notice shall be extended by 15 days. If upon the expiration of
such 15-day extension period, the State Parties have not delivered an Acceptance Notice or a
Dispute Notice to Franchisee, then the Deferred Payment Amount set forth in the Deferred
Payment Notice shall be deenied to be the final and binding Deferred Payment Amount
payable to the State Parties hereunder.

(g)  No later than 10 days after any Deferred Payment Amount is finally determined
pursuant to Section 3.5(¢), (g), or (O and deemed to be the Deferred Payment Amount due to
the State Partics hereunder, (i) Franchisee shall pay any additional balance due with respect to
such Deferred Payment Amount as instructed by the Director of Budget and Management in
writing or (ii) if it is determined that Franchisee has made an overpayment to the State Parties,
the State Parties shall credit such overpayment against any amounts owed by the Franchisee to
the State Parties hereunder,

(h) Notwithstanding anything contained herein to the contrary, any Deferred
Payment with respect to a Fiscal Year shall be payable by Franchisee from Liquor Business
Profits and subordinated to Ordinary Course Costs and Expenses due and payable, Required
Payments due in the current Fiscal Year and related payments necessary to replenish rescrve

funds, but senior in payment to any Other Commitments and the right of Franchisee to receive
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blocked in accordance with the contractual rights of holders of the Obligations, the amount of
such Deferred Payment shall bear simple interest, from and including the date the same first
becomes due and payable through and including the date actually paid, at an annual rate equal
to the Applicable Rate in effect on the date such Deferred Payment first becomes due and
payable. Notwithstanding anything contained in this Agreement or any other agreement
related to the Obligations, in no event will the remedies available to the State Parties
hereunder (or the right of the State Parties to exercise such remedies) upon the occurrence of a
Franchisee Default be blocked, prohibited or delayed in any manner.

3.6 Revitalization Program.

(a) JobsOhio shall establish and implement a program (the “Revitalization
Program™) for the funding of revitalization purposes as defined in Sections 20 and 2q of

Article VIII of the Ohio Constitution (the “Revitalization Purposes™). For its Revitalization
Program JobsOhio shall, in consultation with the State Parties, establish a selection process

including selection criteria for projects involving Revitalization Purposes (the Revitalization
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Projects). JobsOhio may contract with the DOD for administrative support and servicing of
the Revitalization Program.

(b}  JobsOhio will commit to sclect up to $43 million of Revitalization Projects

- annually commencing on the Closing Date; provided, however, that (i) the Revitalization

Projects selected for funding shall be consistent with the then-current selection criteria

established by JobsOhio for the Revitalization Program, and (ii) shall be funded solely out of

the General Purpose Fund (created under and as defined in the Master Trust Indenture), taking

into account existing and projected resources and other existing and projected financial
commitments of the General Purpose Fund.

37  Transaction Expenses. The Franchisee Parties shall promptly reimburse, pay to the
State, or pay as directed by the State, the State Transaction Expense Amount within 10 days of

receipt of OBM's certification of the State Transaction Expense Amount, provided that OBM
shall deliver its certification of the State Transaction Expense Amount to the Franchisee Parties

no later than 60 days after Closing.
ARTICLE 4 - CLOSING AND DELIVERIES

4.1  The Closing. . The closing of the Contemplated Transactions (the “Closing”) shall take
place at the offices of Squire Sanders (US) LLP, in Columbus, Ohio, commencing on such date

and at such time as the Parties mutually determine (the “Closing Date™).

4.2  Effective Time. The Contemplated Transactions shall be effective as of 12:01 a.m. local
time on the Closing Date, or such other time as the Parties may agree (the “Effective Time”).

4.3  Deliveries at the Closing. At the Closing, (a) the State Parties will deliver to Franchisee
the various certificates, instruments, and documents referred to in ARTICLE 11; (b) the
Franchisee Parties will deliver to the State Parties the various certificates, instruments, and
documents referred to in ARTICLE 12; (c¢) each Party shall execute, acknowledge (if
appropriate), and deliver to the other Parties such additional instruments of sale, transfer,
conveyance and assignment as any Party and its counsel may reasonably request; (d) cach Party
shall execute, acknowledge (if appropriate), and deliver to the other Parties the Bill of Transfer,
the Assignment and Assumption Agreement, the DLC Services Agreement and the Transaction
Documents to which it is a party; and (e) Franchisee will make all of the Closing Date payments
specified in Section 3.2 pursuant to the flow of funds and wire transfer instructions provided in
writing to Franchisee by the State Parties (such instructions, the “Payment Instructions™).

ARTICLE 5 - OPERATION OF THE LIQUOR FRANCHISE

8.1 Generally. Subject to Sections 5.2 and 3.3, Franchisee shall, at all times during the Term
(a) be responsible for all aspects of the Liquor Business and shall cause the Liquor Business to
be operated in accordance with the provisions of this Agreement and applicable Legal
Requirements and (b) pay or cause to be paid all costs and expenses relating to the operation of
the Liquor Business as and when the same are due and payable. Notwithstanding the foregoing,
any function or responsibility of Franchisee may be performed for Franchisce by the DLC if so
performed under and in accordance with the terms and conditions of the DLC Services

Agreement.
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5.2  Regulatory Functions. For the avoidance of doubt, the Regulatory Functions are not a
part of the Liquor Business, are not being transferred to Franchisee or franchised pursuant to this
Agreement, are not being performed for Franchisee as a service under the DLC Services
Agreement, and shall be paid for exclusively by the DLC. The DLC shall at all times be solely
responsible for all aspects of the management and performance of the Regulatory Functions,
without any instruction from, consultation with or reliance upon Franchisee.

5.3  Statutory Merchandising Functions. The DLC shall at all times be solely responsible
for all aspects of the management and performance of the Statutory Merchandising Functions.

Notwithstanding the foregoing, Franchisee (a) shall receive the benefit of the DLC’s
performance of Statutory Merchandising Functions as a service provided to Franchisee under the
DLC Services Agreement, (b) shall have the right to make recommendations to the DLC
concerning the DLC’s performance of the Statutory Merchandising Functions in accordance with
the DLC Services Agreement and (c) shall bear all costs and expenses of the Statutory
Merchandising Functions as performed by the DLC in accordance with the terms of the DLC

Services Agreement.
ARTICLE 6 - DLC REPRESENTATIONS AND WARRANTIES.

The DLC represents and warrants to Franchisee that the statements contained in this
ARTICLE 6 are correct and complete as of the date of this Agreement and will be correct and
complete as of the Closing Date (as though made then and as though the Closing Date were
substituted for the date of this Agreement throughout this ARTICLE 6).

6.1. Organization and Authority. The DLC is comprised of two divisions of the
Department of Commerce, a department of the State of Ohio, duly created and existing under
and by virtue of the Constitution (the “Constitution”) and the laws of the State of Ohio, and has
full power and authority thereunder and under the JobsOhio Act to: (a) enter into this Agreement
and each of the Transaction Documents to which it is a party; (b) subject to the satisfaction of the
condition in Section 11.4, consummate the Contemplated Transactions; and (c) perform its
obligations under and as contemplated by this Agreement and the Transaction Documents to

& LRSS

which it is a party. This Agreement has been, and each of the Transaction Documents to which
the DLC is a party will be, duly executed and delivered by the DLC, and constitutes, or in the
case of each of the Transaction Documents to which it is a party, will constitute, when delivered,
the valid and legally binding obligations of the State Parties and the DLC, enforceable in
accordance with their respective terms and conditions.

6.2 Non-contravention. The execution, delivery and performance of this Agreement and the
other Transaction Documents to which DLC is or will be a party, and the consummation of the
Contemplated Transactions by it, do not as of the date hereof and will not as of the Closing Date
(a) violate any constitution, statute, regulation, rule, injunction, judgment, order, decree, ruling,
charge, or other restriction of any Governmental Authority to which the DLC, the Franchise or
the Transferred Assets are subject or (b) conflict with, result in a breach of, constitute a default
under, result in the acceleration of, create in any Person the right to accelerate, terminate,
modify, or cancel, or require any notice or consent under any agreement, contract, lease, license,
instrument, note, resolution, indenture, loan agreement, trust agreement, mortgage, deed of trust
or other agreement or instrument to which the DLC is a party or by which the Liquor Enterprise
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is bound or to which any of the Transferred Assets is subject (or result in the imposition of any
Encumbrance (other than Permitted State Encumbrances) upon any of its assets). The DLC is
not required to give any notice to, make any filing with, or obtain any authorization, consent, or
approval of any Person in order for the DLC to consummate the Contemplated Transactions
other than the approval of the DLC Services Agreement and the DOD Agreement by the
Controlling Board, which approval will be obtained as of Closing.

6.3  Advisors’ Fees. Other than the retention of Public Financial Management, Inc. to act as
financial advisor to the State of Ohio in connection with the Contemplated Transactions, the fee
for which is included in the State Transaction Expense Amount, neither of the State of Ohio nor
the DLC or any of their respective officers and agents have incurred, and will not incur, any
liability or obligation, contingent or otherwise, to pay fees, commissions or similar payments to
any broker, finder, or agent with respect to the Contemplated Transactions.

6.4  Title to Assets. The DLC has good and marketable title to the Transferred Assets and
the Franchise, free and clear of any Encumbrances or restriction on transfer (other than the
Existing Liquor Enterprise Obligations, which will be legally defeased on the Closing Date, and
the Permitted State Encumbrances).

6.5 Financial Statements. The DLC has made available to Franchisee the unaudited
financial statements of the DLC for Fiscal Years ended June 30 in each of 2007, 2008, 2009,
2010, 2011, and 2012 (the “Most Recent Fiscal Year End”, subject to Section 11.1, with such
financial statements, collectively, including the related notes-and schedules, the “Year-End
Financial Statements”, and together with the Interim Financial Statements, the “Financial
Statements”™). The balance sheet of the DLC as of December 31, 2011 (which is included in the
Interim Financial Statements) and the methodology used to calculate the Working Capital of the
Liquor Enterprise as of such date are set forth on Schedule VI hereto. The Financial Statements
have been prepared on a modified accrual basis throughout the periods covered thereby and
present fairly, in all material respects, the financial condition of the DLC as of such dates and the
results of operations of the DLC for such periods; provided, however, that the Interim Financial

Statements are subject to normal year-end adjustments (which will not be material individually

or in the aggregate) and lack footnotes and other presentation items.
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6.6  Assigned Contracts and Contract Rights. With respect to each Assigned Contract and
Contract Right: (a) the contract is legal, valid, binding, enforceable and in full force and effect;
(b) the contract will be legal, valid, binding, enforceable and in full force and effect immediately
following the Closing; (c) no party is in material breach or default, and, to the knowledge of the
State Parties, no event has occurred which with notice or lapse of time would constitute a
material breach or default, or permit termination, material modification or acceleration, under the
contract; and (d) no party has repudiated any provision of the contract. Since the Most Recent
Fiscal Year End, no Person has given oral or written notice of intent to terminate, discontinue or
breach any such agreement. A true and accurate list of all Agency Stores has been provided by
DLC to Franchisee and each such Agency Store has executed a DLC-approved form of an
Agency Contract. DLC has previously provided copies of each of the forms of the Agency
Contracts in effect as of the date hereof to the Franchisee.

.25



EXECUTION €0OPY

6.7 Notes and Accounts Receivable. All notes and accounts receivable of DLC are
reflected properly on their books and records, are valid receivables subject to no setoffs or
counterclaims, are current and collectible, and will be collected in accordance with their terms at
their recorded amounts, as adjusted for operations and transactions through the Closing Date in
accordance with the past custom and practice of the DLC, as applicable.

6.8 Insurance. The DLC is self-insured with respect to the Liquor Enterprise. The agency
performance honds issued by Agency Stores under the terms of their Agency Contracts (such
bonds, the “Agency Store Bonds™) are issued for the benefit of the DLC in accordance with
Legal Requirements. A listing of the bond coverage amounts for each Agency Store has been
previously provided to Franchisee, which listing is current as of the date indicated thereon.

69  Compliance with Legal Requirements. The DLC has operated and is operating the
Liquor Enterprise in compliance, in all material respects, with all applicable Legal Requirements

and the DLC is not in material breach of any applicable Legal Requirement that would have a
Material Adverse Effect on the operations of the Liquor Enterprise.

6.10 Litigation. The DLC has provided Franchisee with a complete and accurate description
of each instance in which the DLC (a) is subject to any outstanding injunction, judgment, order,
decree, ruling, or charge related to the Liquor Enterprise; or (b) is a party to any action, suit,
proceeding, hearing, or investigation of, in, or before any court or quasi-judicial or
administrative agency of any federal, state, local, or foreign jurisdiction or before any arbitrator
related to the Liquor Enterprise.

6.11 Inventory. All inventories held by the Liquor Enterprise are valued on the Financial
Statements at the lower of cost or market. Such inventories consist of a quantity and quality
usable and saleable in the Ordinary Course of Business, subject to reasonable reserves.

ARTICLE 7 - OBM REPRESENTATIONS AND WARRANTIES

The OBM represents and warrants to Franchisee that the statements contained in this
ARTICLE 7 are correct and complete as of the date of this Agreement and will be correct and
complete as of the Closing Date (as though made then and as through the Closing Date were
substituted for the date of this Agreement throughout this ARTICLE 7).

7.1  Organization and Authority. The OBM is a department of the State of Ohio, duly
created and existing under and by virtue of the Constitution and the laws of the State of Ohio,
and has full power and authority thereunder and under the J obsOhio Act to: (a) enter into this
" Agreement and each of the Transaction Documents to which it is a party; (b) subject to the
satisfaction of the condition in Section 11.4, consummate the Contemplated Transactions; and (¢}
perform its obligations under and as contemplated by this Agreement and the Transaction
Documents to which it is a party. This Agreement has been, and each of the Transaction
Documents to which the OBM is a party will be, duly executed and delivered by the Director of
Budget and Management, and constitutes, or in the case of each of the Transaction Documents to
which it is a party, will constitute, when delivered, the valid and legally binding obligations of
the State of Ohio and the OBM, enforceable in accordance with their respective terms and

conditions.
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73  Non-contravention. The execution, delivery and performance of this Agreement and the
other Transaction Documents to which the OBM is or will be a Party, and the consummation of
the Contemplated Transactions by it, do not, as of the date hereof, and will not, as of the Closing
Date, (i) violate any constitution, statute, regulation, rule, injunction, judgment, order, decree,
ruling, charge, or other restriction of any Governmental Authority to which the OBM is subject
or (ii) conflict with, result in a breach of, constitute a default under, result in the acceleration of,
create in any Person the right to accelerate, terminate, modify, or cancel, or require any notice or
consent under any agreement, contract, lease, license, instrument, note, resolution, indenture,
loan agreement, trust agreement, mortgage, deed of trust or other agreement or instrument to
which the OBM is a party or by which the OBM is bound or to which any of the assets of the
OBM is subject (or result in the imposition of any Encumbrance upon any of its assets), The
OBM does not need to give any notice to, make any filing with, or obtain any authorization,
consent, ot approval of any Person in order for the OBM to consummate the Contemplated
Transactions other than the approval of the DLC Services Agreement and the DOD Agreement
by the Controlling Board, which approval will be obtained as of Closing.

73  Advisors® Fees. Other than the retention of Public Financial Management, Inc. to act as

financial advisor to the State of Ohio in connection with the Contemplated Transactions, the fee
for which is included in the State Transaction Expense Amount, neither the State of Ohio nor the
OBM and their respective officers and agents have incurred, and will not incur, any liability or
obligation, contingent or otherwise, to pay fees, commissions or similar payments to any broker,
finder, or agent with respect to the Contemplated Transactions.

74  Compliance with Legal Requirements. To the knowledge of the OBM, the DLC has
operated and is operating the Liquor Enterprise in compliance, in all material respects, with all

applicable Legal Requirements and the DLC is not in breach of any applicable Legal
Requirement that would have a Material Adverse Effect on the operations of the Liquor

Enterprise.

ARTICLE 8 - FRANCHISEE REPRESENTATIONS AND WARRANTIES

Franchisee represents and warrants to the State Parties that the statements contained in
this ARTICLE 8 are correct and complete as of the date of this Agreement and will be correct
and complete as of the Closing Date (as though made then and as though the Closing Date were
substituted for the date of this Agreement throughout this ARTICLE 8).

81  Organization of Franchisee; Tax Exemption. Franchisee is a nonprofit corporation

duly incorporated, validly existing, and in good standing under the laws of the State of Ohio and
duly qualified under Section 501(c)X3) of the Code. Franchisee is exempt from federal income
Tax under Section 501(a) of the Code as an organization described in Section 501(c)(3) of the
Code (except for any unrelated business income tax imposed pursuant to Section 511 of the

Code).

8.2  Franchisee Governance Documents. True and correct copies of the Organizational
Documents, the Franchisee’s conflicts of interest policies, and other ethical or corporate policies
adopted by Franchisee were delivered to the State Parties prior to the date of this Agreement.
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Franchisee's conduct, as of Closing and at all times prior thereto, has been in material
compliance with the documents delivered pursuant to the first sentence of this Section 8.2.

8.3  Authority. Franchisee has all requisite corporate power and authority to own, lease and
operate the properties and assets it now owns, leases or operates and to carry on its business as
presently conducted. Immediately after the Effective Time, no portion of the Liquor Business
will be owned or conducted by any parent, subsidiary or affiliate of Franchisee that is not a party
to this Agreement.

84 Parent, Subsidiaries and Affiliates. JobsOhio is the sole member of Franchisee and

Franchisee has no subsidiaries, ownership or other beneficial interests in any other Person.

8.5  Authorization of Transaction. Franchisee has full power and authority (including full
corporate power and authority) to execute and deliver this Agreement and the Transaction
Documents to which Franchisee is a party to perform its obligations hereunder and thereunder,
and to consummate the Contemplated Transactions. This Agreement constitutes, and each of the
Transaction Documents to which it is a party will constitute, when delivered, the valid and
legally binding obligation of Franchisee, enforceable in accordance with their respective terms
and conditions. The execution, delivery and performance of this Agreement and the other
Transaction Documents to which it is a party have been duly authorized by Franchisee’s board of

directors.

8.6  Non-contravention. The execution, delivery and performance of this Agreement and the
other Transaction Documents to which Franchisee is a party, and the consummation of the
Contemplated Transactions by it, do not, as of the date hereof, and will not, as of the Closing
Date, (a) violate any constitution, statute, regulation, rule, injunction, judgment, order, decree,
ruling, charge, or other restriction of any Governmental Authority to which Franchisee or its
business is subject or (b} conflict with, result in a breach of, constitute a default under, result in
the acceleration of, create in any Person the right to accelerate, terminate, modify, or cancel, or

require any notice under any agreement, contract, lease, license, instrument, or other

arrangement to which Franchisee is a party or by which it is bound or to which any of its assets

are subject. Franchisee does not need to give any notice to, make any filing with, or obtain any
authorization, consent, or approval of any Person in order for the Parties to consummate the
Contemplated Transactions, other than the approval of the DLC Services Agreement and the
DOD Agreement by the Controlling Board, which approval will be obtained as of Closing.

8.7 Compliance with Legal Requirements; Litigation,

() Since the date of its formation, Franchisee has operated, and it is currently
operating, in compliance, in all material respects, with all applicable Legal Requirements.

(b) Franchisee has provided the State Parties with a complete and accurate
description of each instance in which the Franchisee (i) is subject to any outstanding
injunction, judgment, order, decree, ruling, or charge related to the Contemplated
Transactions; or (ii) is a party to any action, suit, proceeding, hearing, or investigation of, in,
or before any court or quasi-judicial or administrative agency of any federal, state, local, or
foreign jurisdiction or before any arbitrator related to the Contemplated Transactions. :
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() Other than with respect to the Contemplated Transactions, there is not now and
has not been any action, suit or proceeding, at law or in equity related to Franchisee’s
operations or business, as conducted prior to the Closing.

8.8 Ability to Perform_at Closing. Franchisee has, as of the Closing, the ability to
transition, operate, and perform its duties under this Agreement and the Transaction Documents

to which it is a party without material disruption to the contemplated operations of the Liquor
Business. As used in the previous sentence, “material disruption” does not include such minor
disruptions historically experienced by DLC, both in quality and quantity.

8.9  Brokers’ and Advisors’ Fees. Franchisee has no liability or obligation, contingent or
otherwise, to pay any fees, commissions or similar payments to any broker, finder, or agent with
respect to the Contemplated Transactions for which the State Parties could become liable or
obligated.

8.10 Business Operations. As of the Closing, Franchisee is not engaged in any business,
activities or operations other than the Permitted Transitional Activities or business, activities or
operations related to the Liquor Business. Franchisee has provided the State Parties with copies
of all agreements pursuant to which the Permitted Transitional Activities are being conducted,
and it is not a party to any other contractual arrangements other than those directly related to the
Liquor Business or the Permitted Transitional Activities.

ARTICLE 9 - JOBSOHIO REPRESENTATIONS AND WARRANTIES

JobsOhio represents and warrants to the State Parties that the statements contained in this
ARTICLE 9 are correct and complete as of the date of this Agreement and will be correct and
complete as of the Closing Date (as though made then and as though the Closing Date were
substituted for the date of this Agreement throughout this ARTICLE 9).

9.1  Organization of JobsOhio; Tax Exemption. JobsOhio is a nonprofit corporation duly
incorporated, validly existing, and in good standing under the laws of the State of Ohio.
JobsOhio is an exempt organization within the meaning of Section 501(c)(4) of the Code and
exempt from federal income tax under Section 501(a) of the Code as an organization described
in Section 501(c)(4) of the Code (except for any unrelated business income tax imposed pursuant
to Section 511 of the Code).

9.2  JobsOhio Governance Documents. True and correct copies of the Organizational
Documents, the JobsOhio Conflicts of Interests Policy, and other ethical other corporate policies
adopted by JobsOhio were delivered to the State Parties prior to the date of this Agreement.
JobsOhio’s conduct, as of Closing and at all times prior thereto, has been in compliance with the
documents delivered pursuant to the first sentence of this Section 9.2

9.3  Authority. JobsOhio has all requisite corporate power and authority to own, lease and
operate the properties and assets it now owns, leases or operates and to carry on its business as
presently conducted. Immediately after the Effective Time, no portion of the Liquor Business
will be owned or conducted by a subsidiary or affiliate of JobsOhio that is not a party to this

Agreement.
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94  Ownership. JobsOhio is the sole member of Franchisee and has the sole power to elect
the directors of Franchisee. No other Person has the right to elect the directors of Franchisee or
otherwise control the actions of Franchisee, and JobsOhio will not enter into any agreement or
arrangement with any other Person that would or could have the effect of resulting in any Person
other than JobsOhio becoming a member of Franchisee or otherwise having the right to control
the actions of Franchisee,

95  Authorization of Transaction. JobsOhio has full power and authority (including full
corporate power and authority) to execute and deliver this Agreement and the Transaction
Documents to which it is a party, to perform its obligations hereunder and thereunder and to -
consummate the Contemplated Transactions. This Agreement constitutes, and each of the
Transaction Documents to which JobsOhio is a party will constitute, when delivered, the valid
and legally binding obligation of JobsOhio, enforceable in accordance with their respective terms
and conditions. The execution, delivery and performance of this Agreement and the other
Transaction Documents to which JobsOhio is a party have been duly authorized by JobsOhio’s

board of directors.

9.6  Non-contravention. The execution, delivery and performance of this Agreement and the
other Transaction Documents to which JobsOhio is a party, and the consummation of the
Contemplated Transactions by it, do not, as of the date hereof, and will not, as of the Closing
Date, (a) violate any constitution, statute, regulation, rule, injunction, judgment, order, decree,
ruling, charge, or other restriction of any Governmental Authority to which JobsOhio or its
business is subject or (b) conflict with, result in a breach of, constitute a default under, result in
the acceleration of, create in any Person the right to accelerate, terminate, modify, or cancel, or
require any notice under any agreement, contract, lease, license, instrument, or other
arrangement to which JobsOhio is a party or by which it is bound or to which any of its assets are
subject. JobsOhio does not need to give any notice to, make any filing with, or obtain any
authorization, consent, or approval of any Person in order for the Parties to consummate the
Contemplated Transactions, other than the approval of the DLC Services Agreement and the
DOD Agreement by the Controlling Board, which approval will be obtained as of Closing.

9.7  Compliance with Legal Requirements; Litigation.

(a) Since the date of its formation, JobsOhio has operated, and it is currently
operating, in compliance, in all material respects, with all applicable Legal Requirements.

(b)  JobsOhio has provided the State Parties with a complete and accurate
description of each instance in which JobsOhio (i) is subject to any outstanding injunction,
judgment, order, decree, ruling, or charge related to its operations or business; or (ii) is a party
to any action, suit, proceeding, hearing, or investigation of, in, or before any court or quasi-
judicial or administrative agency of any federal, state, local, or foreign jurisdiction or before
any arbitrator related to its operations or business.

9.8  Ability to Perform at Closing. As of the Closing, JobsOhio has the ability to perform
its duties under the Transaction Documents to which it is a party without material disruption.
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9.9 Brokers’ and Advisors’ Fees. JobsOhio has no liability or obligation, contingent or
otherwise, to pay any fees, commissions or similar payments to any broker, finder, or agent with
respect to the Contemplated Transactions for which the State Parties could become liable or

obligated.

ARTICLE 10 - PRE-CLOSING COVENANTS

The Parties agree as follows with respect to the period between the execution of this
Agreement and the Closing:

10.1 General. From the date hereof up to the Effective Time, each Party shall use all
commercially reasonable efforts to take, or cause to be taken, all actions and to do all things
necessary, proper, or advisable in order to consummate and make effective the Contemplated

Transactions,

10.2 Notices and Consents. Each of the Parties will (and the State Parties will cause the DLC
to) give any notices to, make any filings with, and use its commercially reasonable efforts to
obtain (and to cooperate with the other Party to obtain) any consent or approval of any
Governmental Authority or any other public or private Person which is required to be obtained or
made by such Party in connection with the consummation of the Contemplated Transactions.
Each Party shall promptly cooperate with and promptly furnish reasonable and appropriate
information requested by the other in connection with any such efforts by, or reasonable

requirement imposed upon, any of them in connection with the foregoing. '

10.3 Injunctions. If any Governmental Authority of competent jurisdiction issues a
preliminary or permanent injunction or temporary restraining order or other order before the
Effective Time which would prohibit or materially restrict or hinder the Closing, each Party shail
use all reasonable efforts to have such injunction, decree or order dissolved or otherwise
eliminated as promptly as possible and, in any event, prior to the Effective Time. Any and all
costs incurred by any Party pursuant to any action taken in accordance with this Section 10.3
chall be borne by such Party.
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10.4 Policies of Insurance; Agency Performance Bonds.

(a) The State Parties shall cause any applicable policies of insurance maintained in
respect of the Liquor Enterprise to be continued in force from the date hereof up to the
Effective Time. At the Effective Time, all such policies of insurance shall terminate and
Franchisee shall be responsible for obtaining adequate insurance for the Franchise, the Liquor
Business Profits, the Liquor Business and the Transferred Assets.

(b) The State Parties shall use commercially reasonable efforts to obtain, on or
prior to the Closing Date, assurances acceptable to Franchisee, in its reasonable discretion, that
the existing Agency Store Bonds, will remain in full force and effect after the Closing. After
Closing, such Agency Store Bonds will be modified or reissued, at the cost of the Liquor
Business, so that Franchisee is added as co-beneficiary with the DLC or covered as a separate
beneficiary, as may be appropriate, as each Agency Store Contract with the DLC is renewed in
the Ordinary Course of Business. To the extent that any Agency Store Bond does not include
Franchisee as a named co-beneficiary on the Closing Date, and in the event of a loss covered
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by such Agency Store Bond, the State Parties will share the proceeds of such Agency Store
Bond with Franchisee to the extent necessary to place Franchisee in a position similar to if it
were a named co-beneficiary. However, in no event shall the State Parties be responsible for
sharing with or providing to Franchisee any amount greater that the State Parties actually
received from any such Agency Store Bond. Franchisee will use commercially reasonable
efforts to assist the State Parties in the modification or reissuance of such Agency Store Bonds

as needed.

10.5 OQOperation of Liguor Business. The State Parties shall keep (and shall cause the DLC to
keep) the Liquor Enterprise substantially intact, including its present operations, physical
facilities, working conditions, insurance policies and relationships with lessors, licensors,
suppliers, customers, and employees. The State Parties shall not engage in any practice, take any
action, or enter into any transaction relating to or affecting the Liquor Business other than in the
Ordinary Course of Business. Without limiting the generality of the foregoing, except in the
Ordinary Course of Business, the State Parties will not, without the prior written consent of
Franchisee, (a) enter into, terminate, amend, renew or otherwise modify any of the contracts or
agreements set forth on the Schedule of Assumed Liabilities; (b) obtain or seek to obtain new
licenses or certificates; or (¢) alter in any material manner the staffing support allocated to the
Liquor Enterprise. Nothing in this Section 10.5 shall constrain the State Parties’ authority or
discretion with respect to their Statutory Merchandising Functions or Regulatory Functions.

10.6 Reasonable Access. Each Party shall permit (and the State Parties shall cause the DLC
to permit) Representatives of any other Party (including legal counsel and accountants) to have
reasonable access, at mutually agreed times, during normal business hours, upon 48 hours prior
written notice, and in a manner so as not to interfere with the normal business operations of a
Party, to relevant and appropriate premises, properties, personnel, books, records (including Tax
records), contracts, and documents of or pertaining to the Liquor Enterprise or the contemplated
operation of the Liquor Business (the “Books and Records”). The Franchisee Parties
acknowledge that, in the case of Books and Records of the State Parties, such access is subject to
the State Parties’ and the State of Ohio agencies’ policies regarding access to the State Books
and Records shared or located in common with the premises, properties, personnel, books,
records (including Tax records), contracts, documents, personnel, servers, and other restricted
assets or information of any agency of the State of Ohio. The requesting Party shall bear ail
costs and expenses incurred by the granting Party in providing such access to the requesting

Party.

10.7 Notjce of Developments. Each Party shall promptly notify the other Party in writing (a)
if such Party becomes aware of any fact or condition that canses or would be reasonably likely to
cause or constitute a material breach of any of the representations and warranties of such Party
set forth herein or (b) of the occurrence of any material breach of any covenant of such Party in
this Agreement or of the occurrence of any event that may make the satisfaction of the closing
conditions set forth herein impossible or unlikely. No disclosure by any Party pursuant to this
Section 10.7, however, shall be deemed to prevent or cure any misrepresentation, breach of
warranty, or breach of covenant; provided, however, that the Franchisee Parties shall be deemed
to have waived any claim of breach if Franchisee elects to consummate the Contemplated
Transaction despite the continuance of such breach. If the subject matter of any such disclosure,
alone or in the aggregate with the subject matter of any or all other such disclosures, would, as
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determined by Franchisee in the sole discretion of Franchisee, constitute or have a Material
Adverse Effect on the Franchise, the Transferred Assets, the Liquor Business and intended
conduct of the Liquor Business or the ability of the Parties to consummate the Contemplated
Transactions, Franchisee may terminate this Agreement by giving written notice to the Director
of Budget and Management and the Director of Commerce. '

10.8 Transition Matters.

(a) From the date hereof up to the Effective Time, the Parties shall cooperate with
each other to ensure the orderly transition of control, custody, operation, and management of
the Franchise and the Transferred Assets.

(b) The Franchisee Parties shall (i) amend their respective Organizational
Documents in a manner and form reasonably satisfactory to the State Parties, and provide
copies of such amendments as have been filed with the Ohio Secretary of State and (ii) create
or amend, as applicable, their conflicts of interest and ethics policies in a manner and form
reasonably satisfactory to the State Parties.

(©) The Franchisee Parties shall provide to the State Parties the transcripts of the
proceedings for the Transaction Obligations.

ARTICLE 11 - CONDITIONS TO THE OBLIGATIONS OF THE FRANCHISEE
PARTIES

The obligation of Franchisee Parties to consummate the Contemplated Transactions in
cormection with the Closing is subject to the satisfaction or written waiver by the Franchisee

Parties of the following conditions:

11.1 DLC Conditions.

{a) the representations and warranties of the DLC set forth in this Agreement shall
be true and correct in all material respects at and as of the Closing Date, except to the extent
that such representations and warranties are qualified by the term “material,” or contain the
term “Material Adverse Effect” in which case such representations and warranties (as so
written, including the term “material” or “Material”) shall be true and correct in all respects at

and as of the Closing Date;

(b)  the DLC shall have performed and complied with all of its respective covenants
hereunder in all material respects through the Closing to the extent that such covenants require
performance prior to the Closing;

(c) no Proceeding shall be pending before any Governmental Authority wherein an
unfavorable injunction, judgment, order, decree, ruling, or charge would (i) prevent
consummation of any of the Contemplated Transactions, (ii) cause any of the Contemnplated
Transactions to be rescinded following consummation (and no such injunction, judgment
order, decree, ruling, or charge shall be in effect), or (iii) adversely affect the right of the
Franchisee to own the Franchise and/or the Transferred Assets and to operate the Liquor
Business (and no such injunction, judgment, order, decree, ruling, or charge shall be in effect);
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(d) the Director of Commerce shall have delivered to Franchisee a certificate to the
effect that each of the conditions specified in Sections 11.1(a)~(c) are satisfied in all material
respects; and

(e) the DLC shall have delivered to Franchisee the unaudited financial statements
of the DLC for the most recent month end (the “Interim Financial Statements™).

1.2  OBM Conditions.

{a) the representations and warranties of the OBM set forth in this Agreement shall
be true and correct in all material respects at and as of the Closing Date, except to the extent
that such representations and warranties arc qualified by the term “material,” or contain the
term “Material Adverse Effect,” in which case such representations and warranties (as so
written, including the term “material” or “Material”) shall be true and correct in all respects at

and as of the Closing Date;

(b)  the OBM shall have performed and complied with all of its respective
covenants hereunder in all material respects through the Closing to the extent that such
covenants require performance prior to the Closing;

(c) no Proceeding shall be pending before any Governmental Authority wherein an
unfavorable injunction, judgment, order, decree, ruling, or charge would (i) prevent
consummation of any of the Contemplated Transactions, (ii) cause any of the Contemplated
Transactions to be rescinded following consummation (and no such injunction, judgment
order, decree, ruling, or charge shall be in effect), or (iii) adversely affect the right of the
Franchisee to own the Franchise and/or the Transferred Assets and to operate the Liquor
Business (and no such injunction, judgment, order, decree, ruling, or charge shall be in effect);

and

(d) the Director of Budget and Management shall have delivered to Franchisee a
certificate to the effect that each of the conditions specified in Sections 11.2(a)y~(c) are

satisfied in all material respects.
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113  State Parties. The State Parties shall have executed and delivered to Franchisee the
Assignment and Assumption Agreement, the Bill of Transfer, the DLC Services Agreement and
the other Transaction Documents to which any of them are a party.

11.4 Bond Defeasance. The Bond Defeasance Escrow Agreements shall have been executed
by the Bond Defeasance Escrow Trustees and on behalf of the State of Ohio, and the Director of
Budget and Management shall have arranged for the deposit of funds or securities out of the
proceeds of the Transaction Consideration sufficient (in the opinion of the Verification Agent (as
defined in the Bond Defeasance Escrow Agreements)) to provide for the payment in full (as the
same mature or as the same may be called for redemption in advance of their maturity) of all
Existing Liquor Enterprise Obligations outstanding at the Effective Time in such manner that on
the Closing Date such obligations shall have been legally defeased and are no longer treated as
outstanding under the documents under which such obligations were issued and secured, and the
State Parties shall have provided to Franchisee evidence reasonably satisfactory to it that any and
all security interests and collateral securing any such obligations will be released in full as of the

Effective Time.

11.5 Contemplated Transactions. All actions to be taken by the State Parties necessary to
consummate the Contemplated Transactions and all certificates, opinions, instruments, and other
documents required to effect the Contemplated Transactions will be reasonably satisfactory in
form and substance to Franchisee.

11.6 DLC Services Agreement. The DLC Services Agreement shall have been approved by
the Controlling Board.

11.7 Opinion. Franchisee shall have received from counsel to the DLC and the OBM an
opinion in form and substance reasonably satisfactory to the Parties, addressed to Franchisee,

and dated as of the Closing Date.
11.8 DOD Agreement. The DOD Agreement shall have been approved by the Controlling

Bﬁafd, and exacutad hv the DOD,
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11.9 Transaction Obligations Completion. Franchisee shall have successfully issued the
Transaction Obligations.

ARTICLE 12 - CONDITIONS TO THE OBLIGATIONS OF THE STATE
PARTIES -

The obligations of the State Parties to consummate the Contemplated Transactions in
connection with the Closing are subject to the satisfaction or written waiver by the State Parties
of the following conditions:
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12.1  Franchisee Conditions.

(a) the representations and warranties of the Franchisee set forth in this Agreement
shall be true and correct in all material respects at and as of the Closing Date, except to the
extent that such representations and warranties are qualified by the term “material,” or contain
the term “Material Adverse Effect,” in which case such representations and warranties (as so
written, including the term “material” or “Material”) shall be true and correct in all respects at
and as of the Closing Date;

(b) Franchisee shall have performed and complied with all of its covenants
hereunder in all material respects through the Closing to the extent that such covenants require
performance prior to the Closing;

(c)  except as previously disclosed to the State Parties, no Proceeding shall be
pending before any Governmental Authority wherein an unfavorable injunction, judgment,
order, decree, ruling, or charge would (i) prevent consummation of any of the Contemplated
Transactions, (ii) cause any of the Contemplated Transactions to be rescinded following
consummation (and no such injunction, judgment order, decree, ruling, or charge shall be in
effect), or (iii) adversely affect the right of the Franchisee to own the Franchise and/or the
Transferred Assets and to operate the Liquor Business (and no such injunction, judgment,
order, decree, ruling, or charge shall be in effect); and

(d) the President of Franchisee Shall have delivered to the State Parties (i) a final
copy of the Master Trust Indenture and (ii) a certificate to the effect that each of the conditions

specified in Sections 12.1(a)}<(c) are satisfied in all respects.
12.2  JobsOhio Conditions.

(a) the representations and warranties of the JobsOhio set forth in this Agreement
shall be true and correct in all material respects at and as of the Closing Date, except to the
extent that such representations and warranties are qualified by the term “material,” or contain
the term “Material Adverse Effect,” in which case such representations and warranties (as so
written, including the term “material” or “Material”) shall be true and correct in all material

respects at and as of the Closing Date;

(b)  JobsOhio shall have performed and complied with all of its covenants
hereunder in all material respects through the Closing to the extent that such covenants require
performance prior to the Closing;

(c) no Proceeding shall be pending before any Governmental Authority wherein an
unfavorable injunction, judgment, order, decree, ruling, or charge would (i) prevent
consummation of any of the Contemplated Transactions, (ii) cause any of the Contemplated
Trapsactions to be rescinded following consummation (and no such injunction, judgment
order, decree, ruling, or charge shall be in effect), or (iii) adversely affect the right of the
Franchisee to own the Franchise and/or the Transferred Assets and to operate the Liquor
Business (and no such injunction, judgment, order, decree, ruling, or charge shall be in effect);

and

236 -



EXECUTION COPY

(d) the Chief Investment Officer of JobsOhio shall have delivered to the State
Parties a certificate to the effect that each of the conditions specified in Sections 12.2(a)-(c)
are satisfied in all respects.

12.3 DLC Services Agreement. The DLC Services Agreement shall have been approved by
the Controlling Board.

12.4 Franchisee Parties. The Franchisee Parties shall have executed and delivered to the
State Parties the Assignment and Assumption Agreement, the Bill of Transfer, the DLC Services
Agreement, the DOD Agreement, and each Transaction Document to which any of them are a
party. The Organizational Documents, conflicts of interest policies and other ethical or corporate
_ policies of each Franchise Party shall be reasonably satisfactory to the State Parties.

12.5 Amounts Provided. Franchisee shall have paid in full the amounts provided for under
Section 3.2 in accordance with the Payment Instructions.

12.6 Bond Defeasance. The Bond Defeasance Escrow Agreements shall have been executed
by the Bond Defeasance Escrow Trustees and on behalf of the State of Ohio, and the Director
of Budget and Management shall have arranged for the deposit of funds or securities out of the
proceeds of the Transaction Consideration sufficient (in the opinion of the Verification Agent
(as defined in the Bond Defeasance Escrow Agreements)) to provide for the payment in full
(as the same mature or as the same may be called for redemption in advance of their maturity)
of all Existing Liquor Enterprise Obligations outstanding at the Effective Time in such manner
that on the Closing Date such obligations shail have been legally defeased and are no longer
treated as outstanding under the documents under which such obligations were issued and
secured, and the State Parties shall have provided to Franchisee evidence reasonably
satisfactory to it that any and all security interests and collateral securing any such obligations
will be released in full as of the Effective Time.

12,7 Opinion. The State Parties shall have received from counsel to Franchisee an opinion in
form and substance reasonably satisfactory to the Parties, addressed to the Department of

Commerce and the OBM, and dated as of the Closing Date, which shall include an opinion that
the operation of the Liquor Business by the Franchisee will not be an unrefated trade or business
within the meaning of Section 513(a) of the Code and that the income from the operation of the
Liquor Business will not be unrelated business taxable income as defined in Section 512(a) of

the Code and subject to tax under Section 511 of the Code.

12.8 Transaction Obligations. Franchisee shall have successfully issued the Transaction
Obligations.

12.9 DOD Agreement. The DOD Agreement shall have been approved by the Controlling
Board.

12.10 Contemplated Transactions. All actions to be taken by the Franchisee Parties in
connection with consummation of the Contemplated Transactions and all certificates, opinions,
instruments, and other documents required to effect the Contemplated Transactions will be
reasonably satisfactory in form and substance to the State Parties.
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ARTICLE 13 - TERMINATION PRIOR TO THE CLOSING

13.1  Pre-Closing Termination of Agreement. The Parties may terminate this Agreement at
any time prior to Closing: '

(a) by mutual written consent of the State Parties and Franchisee;

) by either the State Parties or Franchisee, upon notice to the other Party, it (i)
any Governmental Authority of competent jurisdiction shall have issued an order, decree or
ruling or taken any other action permanently restraining, enjoining or otherwise prohibiting
the Contemplated Transactions, and such order, decree, ruling or other action has become final
and nonappealable; provided, however, that the right to terminate this Agreement under this
Section 13.1(b) shall not be available to any Party whose failure to comply with any provision
of this Agreement has been the cause of, or resulted in, such order or action or (ii) the Closing
has not occurred as of 12:01 A.M. (Columbus, Ohio time) on June 30, 2013;

(c) by Franchisee, upon notice to the State Parties, if any condition set forth in
ARTICLE 11 is not satisfied at the Effective Time; provided, however, that Franchisee shall

not have the right to terminate this Agreement under this Section 13.1(c) if a Franchisee
Party’s failure to comply with any provision of this Agreement has been the cause of, or

resulted in, the failure of such condition or conditions to be satisfied; or

(d) - by the State Parties, upon notice to Franchisee, if any condition set forth in
ARTICLE 12 is not satisfied at the Fffective Time; provided, however, that the State Parties
shall not have the right to terminate this Agreement under this Section 13.1(d) if the State
Parties” failure to comply with any provision of this Agreement has been the cause of, or
resulted in, the failure of such condition or conditions to be satisfied.

13.2  Effect of Pre-Closing Termination. If any Party terminates this Agreement pursuant to
Section 13.1, all rights and obligations of the Parties hereunder shall terminate without any
liability of any Party to the other Party. Each Party will bear its own costs and expenses
hereunder. The provisions of ARTICLE 1, Sections 13.2, 17.8 and ARTICLE 18 shall survive

termination of this Agreement.

ARTICLE 14 - AFFIRMATIVE COVENANTS

14.1  Affirmative Covenants of the Parties. Each Party agrees that, unless at any time the
other Party shall otherwise expressly consent in writing, it will:

(a) General. In case at any time after the Closing any further actions ar¢ necessary
to carry out the purposes of this Agreement and the Transaction Documents, each of the
Parties will take such further actions (including the execution and delivery of such further
instruments and documents) as the other Party may reasonably request, all at the sole cost and
expense of the requesting Party; provided, however, that nothing contained in this Section 14.1
shall limit the sole discretion of the State Parties to perform the Regulatory Functions or the

Statutory Merchandising Functions.
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(b)  Litigation Support. If and for so long as any Party actively is contesting or
defending against amy action, suit, proceeding, hearing, investigation, charge, complaint,
claim, or demand in connection with (i) any of the Contemplated Transactions or (i) any fact,
situation, circumstance, status, condition, activity, practice, plan, occurrence, event, incident,
action, failure to act, or transaction on or prior to the Closing Date involving the State Parties,
the DLC, or the OBM with respect to the Contemplated Transactions, the other Party will
cooperate with the contesting or defending Party and its counsel in the contest or defense,
make available its personnel, and provide such testimony and access to its books and records
as shall be necessary in connection with the contest or defense. Each Party shall bear its own
costs and expenses incurred in contesting or defending a claim, or supporting another Party's
claim or defense.

(¢) Remittance of Misdirected Payments.

(i) If any Franchisee Party receives a payment that relates to the
operation of the Liquor Enterprise at any time prior to the Effective Time (other
than any Unswept Sales Revenue), such payment shall be the sole property of the
State Parties and not the Franchisee Party, and the Franchisee Party shall remit
such payment(s) to the DLC no later than 10 days after the receipt of such
payment. For the avoidance of doubt, any Unswept Sales Revenue shall be the
sole property of the Franchisee and not the State Parties.

(ii) If any State Party receives a payment that relates to the operation
of the Liquor Business, the Franchise, the Transferred Assets and/or the After-
Acquired Assets at any time on or after the Effective Time, such payment shall be
the sole property of the Franchisee Parties and not the State Parties, and such
State Party shall, at its election, either (1) deliver such paymeni(s) to the Master
Trustee within 10 days after receipt of such payment or (2} credit such payment
amount against any payments due to the State Parties under the DLC Services

Agreement.

(d Agency Contracts. After the Closing, as promptly as commercially practicable,
each Party shall cooperate, in all commercially reasonable respects, to cause each Agent that s
a party to an existing Agency Contract to enter into two agreements to replace the existing
Agency Contract, (i) an agreement with Franchisee in the form agreed upon by the parties
hereto, and (ii) an agreement with DLC in the form agreed upon by the parties hereto.

14.2 Affirmative Covenant of the State Parties. The State Parties agree that, unless at any
time the Franchisce Parties shall otherwise expressly consent in writing, during the Term they
will act at all times in material compliance with applicable Legal Requirements (including
Section 28 of Article 1f of the Constitution), this Agreement and the DLC Services Agreement.

14.3 Affirmative Covenants of Franchisee. Franchisee agrees that, unless at any time the
State Parties shall otherwise expressly consent in writing, during the Term it will:

{a) act in compliance with the terms and provisions of its Organizational
Documents;
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(b) (i) operate exclusively as a 501(c)(3) Organization, (ii) conduct its opérations in
a manner that will result in its continued qualification as a 501(c)(3) Organization, and (iii)
timely file or cause to be filed all material, returns, reports and other documents that are

required to be filed with the Internal Revenue Service;

(¢)  if a change in the Code or other applicable Legal Requirement (i) causes the
revenues or monies derived from the Liquor Business to be subject to federal income taxation
or (ii) causes it to operate its business or activities in a manner which causes revenues derived
from the Liquor Business to be subject to federal income taxation, then the Franchisee shall
use its best efforts to establish exempt status from federal income taxation with respect to such

revenues or monies;

(d)  act, and cause its officers and directors to act, in compliance with the terms of
its conflicts of interest policy, and all other fiduciary and ethical rules and regulations imposed

by all applicable Legal Requirements;

(e} maintain the Franchise, Transferred Assets and the After-Acquired Assets and
operate the Liquor Business in the Ordinary Course of Business;

(§3) provide the State Parties with written notice of the addition of a new member or
removal of an existing member of the Obligated Group; and

(g) take all reasonable steps necessary to complete or otherwise wind up any and
all of Franchisee’s Permitted Transitional Activities as soon as reasonably practicable

following the Closing.

14.4 Affirmative Covenants of JobsOhio. JobsOhio agrees that, unless at any time the State
‘Parties shall otherwise expressly consent in writing, during the Term it wilk:

_ (a) act in compliance with the terms of its Organizational Documents and as
provided in Section 187.01 of the ORC;

(b) remain the sole member of Franchisee at all times, and not enter into any
agreement or arrangement with any other Person that would or could have the effect of
resulting in any Person other than JobsOhio becoming a member of Franchisee or otherwise
having the right to control the actions of Franchisee or to appoint directors of Franchisee;

{c) operate exclusively as an organization described in 501(c)(4) of the Code;

(d)  if a change in the Code or other applicable Legal Requirement (i) causes the
revenues or monies derived from the Liquor Business to be subject to federal income taxation
or (i) causes it to operate its business or activities in a manner which causes revenues derived
from the Liquor Business to be subject to federal income taxation, then JobsGhio shall use its
best efforts to establish exempt status from federal income taxation with respect to such

revenues or monies;
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(e) act, and cause its officers and directors to act, in compliance with the terms of
JobsOhio Conflicts of Interest Policy, and all other fiduciary and ethical rules and regulations
imposed by all applicable Legal Requirements; and

'¢3) take all reasonable steps necessary to cause the Franchisee to complete or
otherwise wind up any and all Permitted Transitional Activities as soon as reasonably
practicable following the Closing.

14.5 Liguor Revenue Covenants.

(a) The State of Ohio shall maintain statutory authority for and cause to be charged
wholesale and retail prices for Spirituous Liquor sold by the Liquor Business so that the
Minimum Debt Service Coverage Ratio is achieved in each Fiscal Year during the Term of
this Agreement.

) No later than 30 days after the end of each Fiscal Year, Franchisee shall
provide the State Parties with a written statement setting forth (in reasonable detail) its
calculation of the Debt Service Coverage Ratio for such Fiscal Year (“Debt Coverage
Statement’),

© If the Debt Service Coverage Ratio set forth in such Debt Coverage Statement
is less than the Minimum Debt Service Coverage Ratio, but greater than or equal to 1.10%,
then the following shall occur:

(i) Franchisee shall, no later than 60 days after the date of the Debt
Coverage Statement, engage an independent outside consultant with nationally
recognized expertise in liquor sales and operations satisfactory to DLC (the
“Consultant™), at the cost and expense of the Franchise;

(i)  Franchisee shall instruct the Consultant to review and analyze the
revenues, expenses and operations of the Liquor Business and to submit to each of
Franchisee, the DLC, the OBM and the Master Trustee, within 60 days following
its engagement, the Liquor Business Recommendations; and

(iii)  Franchisee and DLC may also, in their discretion, within 60 days
after the end of such Fiscal Year, create a plan to take such other actions as
Franchisee and DLC may otherwise agree upon to increase the Debt Service
Coverage Ratio for the then current Fiscal Year and have the Consultant certify in
writing that such plan is, in its opinion, likely to result in a Debt Service Coverage
Ratio that is greater than the Minimum Debt Service Coverage Ratio for the then
current Fiscal Year (a “Work Plan”).
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14.6 DBond Redemption Covenants. The Bond Defeasance Escrow Agreement related to the
Existing Liquor Enterprise Chapter 151 Make-Whole Obligations shall provide that the State
of Ohio shall transfer all deposits maintained and held in the debt service funds for the
Existing Liguor Enterprise Chapter 151 Obligations to the Bond Defeasance Escrow Trustee
for such obligations to be held in the custody of such Bond Defeasance Escrow Trustee (the
“Chapter 151 Reserve Account™ as additional security to be used by such Bond Defeasance
Escrow Trustee to pay the Make-Whole Redemption Prices (as defined in the Bond
Defeasance Escrow Agreement related to the Existing Liquor Enterprise Chapter 151 Make-
Whole Obligations) in the event that proceeds from the sale of the funds and securities
deposited with such Bond Defeasance Escrow Trustee for the defeasance to final maturity of
the Existing Liquor Enterprise Chapter 151 Make-Whole Obligations (the “Chapter 151
Make-Whole Proceeds™) are not sufficient to pay such Make-Whole Redemption Prices on the
Existing Liquor Enterprise Chapter 151 Make-Whole Obligations. Such deposits that were
‘maintained and held in the debt service funds for the Existing Liquor Enterprise Chapter 151
Obligations and are transferred to the Chapter 151 Reserve Account shall not be taken into
account for purposes of determining the Bond Defeasance Payment.

(b) The Bond Defeasance Escrow Agreement related to the Existing Liquor
Enterprise Chapter 166 Make-Whole Obligations shall provide that the State of Chio shall
transfer all deposits maintained and held in the debt service funds for the Existing Liquor
Enterprise Chapter 166 Obligations to the Bond Defeasance Escrow Trustee for such
obligations to be held in the custody of such Bond Defeasance Escrow Trustee (the hapter
166 Reserve Account”) as additional security to be used by such Bond Defeasance Escrow
Trustee to pay the Make-Whole Redemption Prices (as defined in the Bond Defeasance
Escrow Agreement related to the Existing Liquor Enterprise Chapter 166 Make-Whole
Obligations) in the event that proceeds from the sale of the funds and securities deposited with
such Bond Defeasance Escrow Trustee for the defeasance to final maturity of the Existing
Liguor Enterprise Chapter 166 Make-Whole Obligations (the “Chapter 166 Make-Whole
Proceeds™) are not sufficient to pay such Make-Whole Redemption Prices on the Existing
Liquor Enterprisc Chapter 166 Make-Whole Obligations. Such deposits that were maintained
and held in the debt service funds for the Existing Liquor Enterprise Chapter 166 Obligations
and are transferred to the Chapter 166 Reserve Account shall not be taken into account for

purposes of determining the Bond Defeasance Payment.

(c) The Bond Defeasance Escrow Agreement relating to the Existing Liquor
Enterprises Chapter 151 Make-Whole Obligations shall provide that upon the redemption of
the Existing Liquor Enterprise Chapter 151 Make-Whole Obligations, the Bond Defeasance
Escrow Trustee for such obligations shall distribute (i) fifty percent (50%) of the Chapter 151
Make-Whole Proceeds, if any, that were not necessary to pay the Make-Whole Redemption
Prices on the Existing Liquor Enterprise Chapter 151 Make-Whole Obligations (the “Excess
Chapter 151 Make-Whole Proceeds™) to Franchisee, and fifty percent (50%) of the Excess
Chapter 151 Make-Whole Proceeds, if any, to the State of Ohio; and (ii) fifty percent (30%) of
the balance in the Chapter 151 Reserve Account, if any, to Franchisee and fifty percent (50%)
of the balance in the Chapter 151 Reserve Account, if any, to the State of Ohio.

(d)  The Bond Defeasance Escrow Agreement relating to the Existing Liquor
Enterprise Chapter 166 Make-Whole Obligations shall provide that upon the redemption of the
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Existing Liquor Enterprise Chapter 166 Make-Whole Obligations, the Bond Defeasance
Escrow Trustee for such obligations shall distribute (i) fifty percent (50%) of the Chapter 166
Make-Whole Proceeds, if any, that were not necessary to pay the Make-Whole Redemption
Prices on the Existing Liquor Enterprise Chapter 166 Make-Whole Obligations (the “Excess
Chapter 166 Make-Whole Proceeds™) to Franchisee, and fifty percent (50%) of the Excess
Chapter 166 Make-Whole Proceeds, if any, to the State of Ohio; and (ii) fifty percent (50%) of
the balance in the Chapter 166 Reserve Account, if any, to Franchisee and fifty percent (50%)
of the balance in the Chapter 166 Reserve Account, if any, to the State of Ohio.

{e) Except as otherwise provided in and Sections 14.6(c) and 14.6(d) herein, each
Bond Defeasance Escrow Agreement shall provide that (i) if, upon termination of the Escrow
Account established pursuant to such Bond Defeasance Escrow Agreement, the remaining
balance in such Escrow Account is an amount in excess of Ten Thousand Dollars
($10,000.00), the Bond Defeasance Escrow Trustee shall distribute (A) fifty percent (50%) of
the balance in such Escrow Account to Franchisee, and (B) fifty percent to the State of Ohio;
and (ii) if, upon termination of such Escrow Account, the remaining balance in such Escrow
Account is an amount equal to or less than Ten Thousand Dollars ($10,000.00), the Bond
Defeasance Escrow Trustee shall distribute the entire balance in such Escrow Account to the

State of Ohto.
ARTICLE 15 - NEGATIVE COVENANTS

15.1 Negative Covenants of the State Parties. The State Parties agree that, unless at any
time Franchisee shall otherwise expressly consent in writing, during the Term they will not:

(a) materially impair any Obligations secured by Liquor Business Profits;
provided, however, that nothing contained in this Section 15.1(a) shall prevent the State
Parties from exercising their termination rights under this Agreement;,

(b) create any Encumbrance on the Franchise, any Transferred Asset or any After-
Acquired Asset, except for Permitted State Encumbrances; or
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(c) adversely affect the tax exempt status of interest on any Obligations that are
issued as debt, the interest on which is exempt from federal income taxation, provided, that
this covenant shall not (i) be construed to prevent the State Parties’ exercise of their respective
Regulatory Functions or Statutory Merchandising Functions or (i) modify, or otherwise
prevent the exercise of, the State Parties respective rights to terminate this Agreement in
accordance with its terms and conditions.

15.2 Negative Covenants of the Franchisee. The Franchisee agrees that during the Term it
will not:

(a) without the consent of the Director of Budget and Management, create or
permit to exist any Encumbrance on the Franchise, any Transferred Asset or any After-
Acquired Assets, except for Obligations, the Permitted Franchisee Encumbrances and the

State’s rights hereunder;
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(b)  in any material way, violate, default under or fail to perform its obligations
under any applicable Legal Requirement, the Master Trust Indenture or any Transaction
Document to which it is a party;

(c)  without the consent of the Director of Budget and Management, transfer,
assign, sublicense or convey, or permit the transfer, assignment or conveyance of the
Franchise, the Transferred Assets or the After-Acquired Assets to any Person other than the
State or a receiver appointed by the State Parties (by operation of law or otherwise), except for
sales of inventory in the Ordinary Course of Business;

(d)  except as may otherwise be the result of a change in the Code or other
applicable Legal Requirement, (i) cause or permit the revenues ot monies derived from the
Liquor Business to be subject to federal income taxation or (ii) operate its business or
activities in a manner which causes revenues derived from the Liquor Business to be subject to

federal income taxation;

(e) (i) commence, or permit to be maintained, any bankruptcy, receivership,
assignment for the benefit of creditors, merger, consolidation, restructuring, reorganization,
sale of substantially all of its assets or similar proceeding or (ii) initiate proceedings to wind-
up, dissolve, or otherwise terminate its business and operations;

(f) without the consent of the Director of Budget and Management, create or own a
beneficial interest in any other Person or Subsidiary;

(g)  without the consent of the Director of Budget and Management, issue any
Franchisee Indebtedness, other than the Transaction Obligations, unless (i) such Franchisee
Indebtedness qualifies as an Additional Obligation and (ii) written notice of such issuance has
been provided to the Director of Budget and Management at least 30 days’ prior to the date of
the planned issuance (which notice shall include (A) draft copies of principal 'or main
financing documents related thereto and (B) a copy of the calculation showing that the
Reauired Debt Service Ratio is pr jected to be met):
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(h)  without the consent of the Director of Budget and Management, amend any of
its Organizational Documents, ethical codes or policies, or the conflicts of interest policies,
except for any change that is: (i) clerical or inconsequential and does not adversely affect the
rights of the State hereunder, (ii) necessary to maintain compliance with Legal Requirements,
(iii) necessary or desirable to cure any ambiguity or supplement any provision thereof that
would be inconsistent with law or a provision of this Agreement, or (iv) necessary or advisable
to ensure that it will not be treated as a taxable corporation for federal income tax purposes
provided, that such change does not adversely affect the rights of the State hereunder;

(i) without the consent of the Director of Budget and Management, operate,
conduct or undertake any business or activity other than (i) the operation of the Liquor
Business, (ii) the distribution of Liquor Business Profits to JobsOhio and (iii) subject to
Sections 14.3(g) and 14.4(f), the Permitted Transitional Activities; or

() without the consent of the Director of Budget and Management, (i) amend or
modify any term defined in the Master Trust Indenture, which defined term is incorporated in
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this Agreement by the phrase “(as defined in the Master Trust Indenture)”; (ii) alter, modify,
or interfere with the priority of the Deferred Payments hereunder as set forth in Section 3.5(h);
or (iii) amend or modify the Master Trust Indenture or similar agreement governing any
Obligations in a manner that has a material and adverse effect on the State Parties or their

rights hereunder.

15.3 Negative Covenants of JobsOhio.

JobsOhio agrees that during the Term it will not:

(a) without the consent of the Director of Budget and Management, creatc or
permit to exist any Encumbrance on the Franchise, any Transferred Asset, any After-Acquired
Asset or its membership in Franchisee, except for Obligations, the Permitted Franchisee
Encumbrances and the State’s rights hereunder; :

()  in any material way, violate, default under or fail to perform its obligations
under any applicable Legal Requirement or the terms or obligations of the DOD Agreement,
the Master Trust Indenture or any Transaction Document to which it is a party;

(c) without the consent of the Director of Budget and Management, transfer,
assign, sublicense or convey, or permit the transfer, assignment or conveyance of the
Franchise, the Transferred Assets or the After-Acquired Assets to any Person other than the
State or a receiver appointed by the State Partics (by operation of law or otherwise), except for
sales of inventory in the Ordinary Course of Business;

(d)  except as may otherwise be the result of a change in the Code or other
applicable Legal Requirement, (i) cause or permit the revenues or monies derived from the
Liquor Business to be subject to federal income taxation or (ii) operate its business or
activities in a manner which causes revenues derived from the Liquor Business to be subject to

federal income taxation;

(e) without the consent of the Director of Budget and Management, (i) commence,
or permit to be maintained, any bankruptcy, receivership, assignment for the benefit of
creditors, merger, consolidation, restructuring, reorganization, sale of substantially all of its
assets or similar proceeding or (ii) initiate proceedings to wind-up, dissolve, or otherwise
terminate its business and operations;

(f) without the consent of the Director of Budget and Management, amend any of
its Organizational Documents, ethical codes or policies, or conflicts of interest policies, except
for any change that is: (i) clerical or inconsequential and does not adversely affect the rights of
the State hereunder, (ii) necessary to maintain compliance with Legal Requirements, (iii)
necessary or desirable to cure any ambiguity or supplement any provision thereof that would
be inconsistent with law or a provision of this Agreement, or (iv) necessary or advisable to
ensure that it will not be treated as a taxable corporation for federal income tax purposes,
provided, that such change does not adversely affect the rights of the State hereunder; or

(g)  permit Franchisee to violate any of its covenants.
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ARTICLE 16 - FINANCE OBLIGATIONS AND ACKNOWLEDGEMENTS

16.1 Franchisee Parties’ Obligations and Acknowledgements, The Franchisee Parties shall

be responsible for obtaining any financing for the performance of their obligations under this
Agreement, which financing shall comply with all requirements of this Agreement. The
Franchisee Parties each acknowledge that (a) the obligations of the State Parties hereunder are
not gerieral obligations of the State of Ohio or the State Parties and that the full faith and credit,
revenue, and taxing power of the State of Ohio is not pledged to the payment of amounts due
hereunder; (b) the holders or owners of the Obligations shall have no right to have any moneys
obligated or pledged for the payment of debt service except as provided in this Agreement; and
(c) the rights of the holders and owners to payment of debt service on the Obligations are limited
to the pledged Liquor Business Profits, to the extent pledged by Franchisee. The Franchisce
Parties shall cause each Obligation to bear on its face a statement to the effect of Section 16.1(c).

16.2 State Parties Obligations and Acknowledgements.

(a) The State Parties shall (and to the extent necessary shall cause their affiliates
t0), to the extent consistent with applicable Legal Requirements and at the sole cost and
expense of the Franchisee Parties, cooperate, in good faith, with the Franchisee Parties with
respect to documentation reasonably necessary to obtain and consummate the issuance and
sale of the Transaction Obligations. The State Parties’ cooperation may include approving and
executing documents, reasonably satisfactory to the State Parties, which substantiate the terms
of this Agreement (including, without limitation any consents and agreements, reasonably
satisfactory to the State Parties, necessary to confirm that the debt evidenced by the relevant
financing constitutes Obligations) and making relevant and reasonable information and
material available to the Franchisee Parties” underwriters or lenders to assist in the facilitation
of the issuance and sale of the Transaction Obligations to the extent permitted by applicable
Legal Requirements and contractual obligations with third Persons. In addition, the State
Parties shall, promptly upon the reasonable request of the Franchisee Parties, c¢xecute,
acknowledge and deliver to the Franchisee Parties, or any of the Persons specified by the
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Franchisee Parties, all questionnaires, opinions, underwriting agreements, certitic
other documents reasonably requested by the Franchisee Parties, each in form and substance
satisfactory to the State Parties.

AT LI

(b Without limiting the generality of (a) above, the State Parties shall use their
commercially reasonable efforts to (and to the extent necessary shall cause the appropriate
State agencies to use their commercially reasonable efforts to) assist and cooperate, in good
faith, with the preparation of any Preliminary Offering Circular and Offering Circular related
to the issuance and sale of the Transaction Obligations to be completed in connection with the -
Closing of the Contemplated Transactions, to the extent that such Preliminary Offering
Circular or Offering Circular contains information relating to a State Party or o the Liquor
Enterprise or its operation prior to the Effective Time (the “State Information™). Each of the
DLC and OBM shall ensure that the State Information provided by it will be true and correct
in all material respects. Each of the DLC and OBM shall ensure that the State [oformation
will not contain any untrue or misleading statement of a material fact with respect to it, or omit
to state any material fact with respect to it necessary to make the statements therein, in the
fight of the circumstances under which they are made, not misleading.
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(c) If reasonably requested to do so by the Franchisee Parties, the State Parties
shall use their commercially reasonable efforts to cause the Ohio Auditor of State, or cause the
State Parties’ then independent public accountants, to provide and consent to the use and
inclusion of certain financial information regarding the Liquor Enterprise in connection with
the Transaction Obligations, all at the sole cost and expense of the Franchisee Parties.

(d)  Nothing herein shall require the State Parties to incur any additional obligations
or liabilities or to take any action, give any consent or enter into any document inconsistent
with or in violation of any applicable Legal Requirement, the provisions of this Agreement, or
their other contractual obligations to third Persons. Nothing in this Agreement shall (i)
prohibit or prevent the State Parties from issuing bonds or entering into obligations; provided
that, such bonds or obligations are not secured by Liquor Business Profits; or (i1) expand
Franchisee’s rights to issue any Obligations hereunder.

{e) The State Parties hereby acknowledge and agree that (i) any new obligations
undertaken by the State Parties prior to the termination of all Obligations issued in accordance
with this Agreement may not be secured by any of the Liquor Business, Franchise, Transferred
Assets or After-Acquired Assets, (ii) Franchisec may consummate the issuance and sale of the
Transaction Obligations in accordance with the terms of this Agreement, and (iii) in addition
to the Transaction Obligations, Franchisee may enter into Additional Obligations in
accordance the terms of this Agreement. ‘

ARTICLE 17 - DEFAULT; TERMINATION; CONSEQUENCES OF
TERMINATION OR REVERSION ‘

171 Default by Franchisee Parties. The occurrence of any one or more of the following
events during the Term shall constitute a “Franchisee Default” under this Agreement:

(a) if any Franchisee Party fails to comply in all material respects with or observe
in all material respects any obligation, covenant, agreement, (erm oOr condition in this
Agreement and such failure continues unremedied for a period of 90 days following notice
thereof (giving the particulars of the failure in reasonable detail) from the State Parties to
Franchisee or for such longer period as may be reasonably necessary to cure such failure (but
in no event later than 180 days thereafter) provided, in the latter case, that the Franchisee
Parties have demonstrated to the satisfaction of the State Parties, acting reasonably, that (i)
they are proceeding with all diligence to cure or cause to be cured such failure, (ii) their
actions can be reasonably expected to cure or cause to be cured such failure within a
reasonable period of time acceptable to the State Parties, acting reasonably and (iil) such

failure is in fact cured within such period of time; or

(b) if either Franchisee or JobsChio (i) admits, in writing, that it is unable to pay its
debts as such become due, (ii) makes an assignment for the benefit of creditors, (ii) files a
voluntary petition under Title 11 of the U.S. Code, and an order for relief is entered, or if
either JobsOhio or Franchisee files any petition or answer seeking, consent to or acquiescing
in any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar relief under the present or any future U.S. bankruptcy code or any other present or
future applicable Legal Requirement, or shall seek or consent to or acquiesce in or suffer the
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appointment of any trustee, receiver, custodian, assignee, sequestrator, liquidator or other
similar official of such Franchisee Party, or of all or any substantial part of its properties or the
Franchise, the Transferred Assets, the After-Acquired Assets, the Liquor Business Profits or
any interest therein, or (iv) take any corporate action in furtherance of any action described in

this Section 17.1(b).
17.2  Remedies of the State Parties Upon Franchisee Party Default. Upon the occurrence

and during the continuance of a Franchisee Default, the State Parties may declare the Franchisee
Parties fo be in default and may, do any or all of the following as the State Parties, in their

discretion, shall determine:

(a) subject to Section 17.6, the State Parties may terminate this Agreement upon
giving written notice to the Franchisee Parties and the expiration of any applicable cure
period;

(b)  if a Franchisee Default is by reason of the failure to pay any monies, the State
Parties may (without obligation to do so) make payment on behalf of the Franchisee Parties of
such monies, and any amount so paid by the State Parties shall be payable by the Franchisee
Parties to the State Parties within seven Business Days after written demand therefore;
provided, however, that the State Parties’ cure of any Franchisee Default shall not affect the
State Parties’ rights against the Franchisee Parties by reason of such Franchisee Default;

() the State Parties may cure a Franchisee Default (but this shall not obligate the
State Parties to cure or attempt to cure a Franchisee Default or, afier having commenced to
cure or attempted to cure a Franchisee Default, to continue to do so), and all costs and
expenses reasonably incurred by the State Parties in curing or attempting to cure a Franchisee
Default, shall be payable by the Franchisee Parties to the State Parties within seven Business
Days of written demand; provided, however, that the State Parties’ cure of any Franchisee
Default shall not affect the State Parties’ rights against the Franchisee Parties by reason of

such Franchisee Default;

(d) subject to Section 17.8, the State Parties may appoint a receiver or trustee,
which the State Parties may designate as a successor or assign of Franchisee, to supervise,
operate, hold and/or use the Franchise, the Liquor Business Profits, the Transferred Assets and
the After-Acquired Assets, in compliance with the terms of this Agreement;

(e) subject to Section 17.8, the State Parties may elect to receive any revenues
from the Liquor Business remaining after ali Ordinary Course Costs and Expenses due and
payable in that Fiscal Year, Required Payments due in that Fiscal Year and related payments
necessary to replenish reserve funds in that Fiscal Year have been paid from the Liquor

Business Profits;

() the State Partics may seek specific performance, injunction or other equitable
remedies without the necessity of posting bond, it being acknowledged that damages are an
inadequate remedy for a Franchisce Default;

(g) the State Parties may seek to recover their damages and costs arising from such
Franchisee Default and any amounts due and payable under this Agreement and any other
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Transaction Document and, in connection therewith, exercise any recourse available to any
Person who is owed damages, costs or a debt; and/or

(h)  the State Parties may exercise any of their other rights and remedies provided
for hereunder or at law or equity.

17.3 Defaunlts by the State Parties. The occurrence of any one or more of the following
events during the Term shall constitute a “State Default” under this Agreement:

(a) if the State Parties fail to comply in all material respects with or observe in all
material respects any obligation, covenant, agreement, term or condition in this Agreement
(other than the covenants described in Section 14.5, the breach of which is governed by
Sections 17.3(b) and 17.3(c)) and such failure continues unremedied for a period of 90 days
following notice thercof (giving the particulars of the failure in reasonable detail) from the
Franchisee Parties to the State Parties or for such longer period as may be reasonably
necessary to cure such failure provided, in the latter case, that the State Parties have
demonstrated to the satisfaction of the Franchisee Parties, acting reasonably, that (i) they are
proceeding with all diligence to cure or cause to be cured such failure, and (ii) their actions
can be reasonably expected to cure or cause to be cured such failure within a reasonable period
of time acceptable to the Franchisee Parties, acting reasonably and (iit) such failure is in fact

cured within such period of time;

(b for any Fiscal Year, (i) the State Parties do not observe the covenant in Section
14.5(a), (ii) the Minimum Debt Service Coverage Ratio is not achieved and (iii) the State
Parties fail to either (1) follow the Liquor Business Recommendations provided pursuant to
Section 14.5(c)(ii) or (2) follow the Work Plan created pursuant to Section 14.5(c)(iii); or

(c) for any Fiscal Year, (i) the State Parties do not observe the covenant in Section
14.5(a) and (ii)} the Debt Service Coverage Ratio set forth in the relevant Debt Coverage
Statement is less than 1.10x.

17.4 Remedies of Franchisee Parties Upon State Default. Upon the occurrence and during
the continuance of a State Default by the State Parties under this Agreement, the Franchisee
Partics may by notice to the State Parties declare the State Parties to be in default and may do
any or all of the following as the Franchisee Parties, in their discretion, shall determine:

(a) subject to Section 17.6, the Franchisee Parties may terminate this Agreement
upon giving 60 days’ prior written notice to the State Parties and the expiration of any
applicabie cure period;

(b) the Franchisce Parties may seek enforcement by writ of mandamus under
Section 2731.01 of the ORC, provided, however, that no such enforcement may be sought with
respect to a failure of the State Parties to implement Liquor Business Recommendations
presented by a Consultant unless and until the Debt Service Coverage Ratio set forth in the
relevant Debt Coverage Statement 18 less than 1.10x;
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(c) the Franchisee Parties may seek to recover their damages and costs and any
amounts due and payable under this Agreement and, in connection therewith, exercise any
recourse available to any Person who is owed damages, costs or a debt;

(d) if a State Default occurs under Section 17.3(b) or (¢), the Franchisee Parties
may reduce or defer all or a portion of any payments owed to the State Parties, other than
amounts due pursuant to the DLC Services Agreement and amounts collected or due for
Taxes, to the extent the Franchisee Parties deem reasonably necessary to meet the Minimum
Debt Service Coverage Ratio for the then-current Fiscal Year; and

(e) the Franchisee Partics may exercise any of their other rights and remedies
provided for hereunder.

17.5 Prior Termination. Subject to Section 17.6 or 17.8, as applicable, the State Parties may
exercise the remedies provided in Sections 17.2(a}, (d), and/or (g) of this Agreement:

{a) if a law is enacted and takes effect that directs the State Parties to terminate this
Agreement in accordance with this Agreement’s terms and provisions; or

(b) if a state or federal law enforcement officer, agency or other investigative
authority, or a state or federal court, provides the Governor of the State of Ohio with an
investigative report produced by such officer, agency, authority, or a court ruling, that the
Governor reasonably deems reliable and provides clear and convincing evidence of an act or
omission by a director or officer of a Franchisee Party, in the course and scope of his or her
duties and responsibilities at such Franchisee Party, constituting either a crime punishable as a
felony or a material violation of applicable law (such a crime or violation, a “Violation™), and,
after reviewing the report or ruling, the Governor, in his or her reasonable judgment after
consultation with legal counsel, determines that Violation:

(i) has resulted or is likely to result in a material financial loss to the

Ligu
h

(ii) (A) involved a material violation of (1) any Franchisee Party’s
conflict of interest policy, as it may be amended from time to time, (2) any other
applicable corporate governance or ethics policy which any of the Franchisee
Parties may enact, (3) state or federal securities laws, or (4) any other ethical,
fiduciary or corporate governance standards, rules or regulations applicable to any
Franchisee Party or the Liquor Business under Ohio or federal law or rule; and
(B) has materially adversely affected the ability of any Franchisee Party to actin a
manner consistent with its stated purpose set forth in its respective Organizational
Documents.

(c) The rights provided in this Section 17.5 shall be in addition to any remedies or
other rights that the State Parties may have.
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17.6 Pre-Termination Arrangements.

(a) Notwithstanding anything herein to the contrary, in no event shall (i) the State
Parties exercise the remedies in Sections 17.2(a) or (ii) the Franchisee Parties exercise their
remedies under Section 17.4(a) unless and until the State Parties have made arrangements,
which arrangements shall be without the State Parties assuming any liability or indebtedness
of JobsOhio or Franchisee, for the satisfaction and discharge of all outstanding principal,
interest, or any premium on the Obligations issued in accordance with the terms of this
Agreement and the discharge and payment of any outstanding Ordinary Course Costs and
Expenses incurred.

(b)  Upon receipt of notice by the Franchisee Parties that the State Paities have

exercised their remedies under Section 17.2(a), or upon receipt of notice by the State Parties
that the Franchisee Parties have exercised their remedies under Section 17.4(a):

(i the Franchisee Parties shall promptly deliver to the State Parties
copies of all records, information and other documents or instruments related to
the Liquor Business, the Liquor Business Revenues, the Transferred Assets and
the After-Acquired Assets that are in the possession of the Franchisee Parties or
their agents and representatives; and

(i)  the Franchisee Parties shall fully cooperate with the State Parties to
ensure the orderly transition of control, custody, operation and management of the
Liquor Business and all activities and functions, including distribution and
merchandising activities related thereio, as well as the Franchise, the Liquor
Business Profits, the Transferred Assets and the After-Acquired Asscts back to
the State Parties on the Reversion Date.

(c) The Franchisee Parties shall fully cooperate with the State Parties in effecting
the foregoing arrangements, including providing the State Parties with access to all relevant
information and documentation requested by the State Parties and executing and delivering
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any document, instrument or certificate the State Parties deem necessary to effect the
foregoing.

(d)  Each Party shall be responsible for its own costs and expenses incurred in
complying with provisions of this Section 17.6.

17.7 Consequences of Termination and Reversion. Upon the termination of this
Agreement, whether prior to the expiration of the Term or upon expiration of the Term, and
concurrently with the payment of any amounts as a result of such termination, notwithstanding
any claims the Parties may have against each other and subject to Section 17.6, the following

provisions shall occur:

(a) Termination of Franchise; Transfer of Assets. After performing any
obligations required by Section 17.6, on the day immediately following the termination date
(the “Reversion Date”), the Franchise shall terminate; and Franchisee shall surrender, deliver,
assign and transfer to the State Parties the Transferred Assets and After-Acquired Assets, as
they exist on the Reversion Date, free and clear of any Encumbrances, for consideration in the
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amount of $1.00; provided, that if the Agreement has terminated due to the expiration of the
Term, such surrender, delivery, assignment and transfer shall be without the payment of any
consideration by the State Parties. Franchisee shall assign to the State Parties all of its right,
title and interest in, to and under all or any contracts of the Franchisee Parties related to the
Liquor Business, the Franchise, the Transferred Assets or the After-Acquired Assets that are
effective as of the Reversion Date (“Franchisee Contracts™).

(b)  Liabilities.

(i) The State Parties shall, after the Reversion Date, assume full
responsibility for the operation of the Liquor Business, and after the Reversion
Date, the Franchisee Parties shall have no liability or responsibility for the
operation of the Liquor Business or the performance of their duties related to the
Liquor Business occurring on or prior to the Reversion Date, including without
limitation all recurring or long-term ordinary course liabilities, and all Ordinary
Course Costs and Expenses arising after the Reversion Date. The Franchisee
Parties shall retain, and the State Parties shall not assume, all responsibility for
and liabilities arising out of or related to the operation of the Liquor Business and
the use of the Transferred Assets and the After-Acquired Assets on or prior to the

Reversion Date.

(ii) The State Parties shall also expressly assume all of Franchisee's
obligations under the Franchisee Contracts to the extent arising or relating to any
period of time after the Reversion Date. :

(iii) . The Franchisee Parties shall be liable for all costs, expenses and
other amounts for which they are liable or responsible hereunder incurred up to
and including the Reversion Date which were not paid as of the Reversion Date.
The State Parties shall be liable for all costs, expenses and amounts incurred in
connection with the Liquor Business after the Reversion Date.

This Section 17.7 shall survive the expiration or any earlier termination of this Agrecment.

17.8 Pre-Remedy Arrangements.

(a) Notwithstanding anything herein to the contrary, in no event shall the State
Parties exercise the remedies in Sections 17.2(d) and/or () unless and until the State Parties
have made arrangements, which arrangements shall be without the State Parties assuming any
Hability or indebtedness of JobsOhio or Franchisee, for the ongoing payment, when due, of the
Obligations issued in accordance with the terms of this Agreement, in all cases in accordance
with the Master Trust Indenture and the discharge and payment of any outstanding Ordinary
Course Costs and Expenses incurred.

(b) Upon receipt of notice that the State Parties have exercised their remedies
under Section 17.2(d) and/or (¢), the Franchisec Parties:

() shall promptly deliver to the State Parties, receiver or trustee {as
applicable) copies of all records, information and other documents or instruments
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related to the Liquor Business, the Liguor Business Revenues, the Transferred
Assets and the After-Acquired Assets that are in the possession of the Franchisee
Parties or their agents and representatives; and

(ii) shall fully cooperate with the State Parties, receiver or trustee (as
applicable) to ensure the orderly transition of control, custody, operation and
management of the Liquor Business and all activities and functions, including
distribution and merchandising activities related thereto, as well as the Franchise,
the Liquor Business Profits, the Transferred Assets and the After-Acquired Assets
back to the State Parties on the Reversion Date.

(©) The Franchisee Parties shall fully cooperate with the State Parties, receiver or
trustee (as applicable) in effecting the foregoing arrangements, including providing the State
Parties, recciver or trustee (as applicable) with access to all relevant information and
documentation requested by the State Parties, receiver or trustee (as applicable) and executing
and delivering any document, instrument or certificate the State Parties, receiver or trustee {as

applicable) deem necessary to effect the foregoing.

(d) Each Party shall be responsible for its own costs and expenses incurred in
complying with provisions of this Section 17.8.

17.9 Limitation of Liability of State Parties. The Franchisce Parties acknowledge that under
no circumstance shall the State of Ohio or any State Party be liable to the Franchisee Parties or
any other Person (including the holders of any Obligations) for providing for the payment of any
financial or monetary damages or costs imposed upon it pursuant to this ARTICLE 17 or
otherwise pursuant to this Agreement or the Contemplated Transactions out of or from any
source other than the Liquor Business Profits. Monetary recourse against the State Parties under
this ARTICLE 17 or otherwise pursuant to this Agreement or the transactions contemplated
hereby shall be expressly limited to the extent of available Liquor Business Profits owned or
controlled by the State Parties, and, if the Closing occurs, shall be the Franchisee Parties’ sole

recourse against the State Parties. For the aveidance of doubt, any such financial or monetary

recourse shall not be the general obligation of the State of Ohio or the State Parties and the full
faith and credit, revenue, and taxing power of the State of Ohio shall not be obligated for the
payment of any such financial or monetary recourse.

ARTICLE 18 - MISCELLANEOQUS

18.1 [Expenses. Except as otherwise expressly provided in this Agreement or the Transaction
Documents, each Party to this Agreement will bear its respective expenses incurred in
connection with the preparation, execution, and performance of this Agreement and the
Contemplated Transactions, including all fees and expenses of agents, representatives, counsel

and accountants.

18.2 Press Releases and Public Announcements. Each Party shall coordinate and consult
with each other before issuing, and give each other the opportunity to review and comment upon,
giving due consideration to all reasonable additions, deletions or changes suggested in
connection therewith, any press release or other public statements with respect to the
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Contemplated Transactions (provided, that such coordination and consultation shall not be
deemed to constitute a consent right), except for disclosures in satisfaction of, or otherwise
required by, applicable Legal Requirement (including by making a public announcement through
issuance of a press release or other reasonable means).

18.3 No Third-Party Beneficiaries. This Agreement shall not confer any rights or remedies
upon any Person other than the Parties and their respective successors and permitted assigns.

18.4 Entire Agreement. This Agreement and the Transaction Documents constitutes the
entire agreement between the Parties and supersedes any prior understandings, agreements, or
representations by or between the Parties, written or oral, to the extent they relate in any way to

the subject matter hereof.

18.5 Succession and Assignment. This Agreement shall be binding upon and inure to the
benefit of the Parties named herein and their respective successors and permitted assigns. Except
for the appointment of a trustee pursuant to Section 17.2(d), no Party may assign either this
Agreement or any of its rights, interests, or obligations hereunder, including the Franchise, the
Transferred Assets and the After-Acquired Assets, without the prior written approval of the other
Party, in all cases in compliance with the JobsOhio Act.

18.6 Counterparts. This Agreement may be executed in one or more counterparts (including
by means of facsimile or electronic mail), each of which shall be deemed an original but all of

which together will constitute one and the same instrument.

18.7 Notices. All notices, requests, demands, claims, and other communications hereunder
shall be in writing. Any notice, request, demand, claim, or other communication hereunder shall
be deemed duly given (a) when delivered personally to the recipient, (b) one business day after
being sent to the recipient by reputable overnight courier service (charges prepaid), (c) one
business day after being sent to the recipient by facsimile transmission or electronic mail, or (d)
four business days after being mailed to the recipient by certified or registered mail, return
racaint reaaguiected and nostace nrpnmd and addressed to the intended recipi_ent as set forth below:
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If to the Department of Commerce:

Ohio Department of Commerce
77 S. High Street, 23" Floor
Columbus, Ohio 43215

Attn: Director

Fax: 614.220.7113

Email: david.goodman@com.state.oh.us

Ifto OBM:

Ohio Office of Budget and Management
30 E. Broad Street, 34th Floor
Columbus, OH 43215

Attn: Director

Fax: 614.728.9295

Email: tim. keen@obm.state.ch.us

If to JobsOhio:

JobsOhio
41 S. High Street, Suite 1500
Columbus, Ohio 43215

Atin: Interim President and
Chief Investment Officer
Fax: 614.469.1049

Email: kvamme@ jobs-ohio.com

If to Franchisee:

JobsOhio Beverage System
41 S, High Street, Suite 1500
Columbas, Ohio 43215

Attn:  President

Fax: 614.469.1049

Email: kvamme @ jobs-ohio.com
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Copy to:

Ohio Department of Commerce

77 S. High Street, 23™ Floor

Columbus, Ohio 43215

Attn; Chief Legal Counsel

Fax: 614.644.7063

Email; Desiree.Blankenship@com state.oh.us

And with a Copy to:

Ohio Department of Commerce,

Division of Liquor Control

6606 Tussing Road

Reynoldsburg, OH 43068

Attn: Superintendent

Fax: 614.995.4047

Email: Bruce.Stevenson@com.state oh.us

Copy to:

Ohio Office of Budget and Management,
Legal Division

30 E. Broad Street, 34th Floor
Columbus, OH 43215

Attn: Chief Legal Counsel

Fax: 614.728.9295

Email: robin.rose @obm.state.oh.us

Copy to:

JobsOhio

41 S. High Street, Suite 1500
Columbus, Ohio 43215

Attn: General Counsel

Fax: 614.469.1049

Email: wahlers@ jobs-chio.com

Copy to:

JobsOhio Beverage System
41 S. High Sireet, Suite 1500
Coluwmbus, Ohio 43215

Attn: General Counsel

Fax: 614.469.1049

Email: wahlers @jobs-ohio.com
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Any Party may change the address to which notices, requests, demands, claims, and other
communications hereunder are to be delivered by giving the other Party(ies) notice in the manner

herein set forth.

18.8 Governing Law. This Agreement shall be governed by and consirued in accordance
with the domestic laws of the State of Ohio without giving effect to any choice or conflict of law
provision or rule that would cause the application of the laws of any jurisdiction other than the

State of Ohio.

18.9 Venue. Any litigation which relates to this Agreement will be brought solely in Franklin
County, ~ Ohio (and if a court within Franklin County, Ohio of competent jurisdiction is
unavailable, in any Ohio state court or the US District Court whose geographical territory
includes Franklin County, Ohio or any part thereof), which court will have exclusive jurisdiction
over such litigation, whether at law or in equity. The Partics hereby waive all objections to (a)
personal jurisdiction and venue in any such litigation and (b) personal service of any and afl

process.

18.10 WAIVER OF JURY TRIAL. EACH PARTY HEREBY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT SUCH PARTY

MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF
THE CONTEMPLATED TRANSACTIONS (WHETHER BASED ON CONTRACT, TORT
OR ANY OTHER THEORY). EACH PARTY HEREBY (A) CERTIFIES THAT NO
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 'PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN
INDUCED TO ENTER INTO THIS AGREEMENT AND THE TRANSFER AGREEMENT
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN

T AT ST R T

THIS SECTION i8.10.

18.11 Amendments and Waivers. No amendment of any provision of this Agreement shall be
valid unless the same shall be in writing and signed by the Parties hereto. No watver by any
Party of any provision of the Agreement or any default, misrepresentation, or breach of warranty
or covenant hereunder, whether intentional or not, shall be valid unless the same shall be in
writing and signed by the Party making such waiver nor shall such waiver be deemed to extend
to any prior or subsequent default, misrepresentation, or breach of warranty or covenant
hereunder or affect in any way any rights arising by virtue of any prior or subsequent such
occurrence.

18.12 Severability. Any term or provision of this Agreement that is invalid or unenforceable in
any situation in any jurisdiction shall not affect the validity or enforceability of the remalnmg
terms and provisions hereof or the validity or enforceability of the offending term or provision in
any other sitvation or in any other jurisdiction.
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18.13 Construction. The Parties have participated jointly in the negotiation and drafting of this
Agreement. If an ambiguity or question of intent or interpretation arises, this Agreement shall be
construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise
favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this
Agreement. Any reference to any federal, state, local, or foreign statute or law shall be deemed
also to refer to all rules and regulations promulgated thereunder, unless the context requires

otherwise.

18.14 Incorporation of Schedules. The Schedules identified in this Agreement are
incorporated herein by reference and made a part hereof.

[This Space Intentionally Left Blank]
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| IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the

date first above written.

JOBSOHIO BEVERAGE SYSTEM

Mark D.vamme,
Authorized Representative

JOBSOHIO

Mark D. lggamme,
Interim President and Chief Investment Officer

STATE OF OHIO .

C}J—;f%zf Voo

Timothy S. Ked,
Director of Budget and Management

David Goodman,
Director of Commerce



1. Assigned Contracts

SCHEDULE I
Assigned Contracts and Contract Rights
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DAS Effective | Contract
Index Contract Vendor Vendor Service Date Expiration
No. Name Address Provided ‘
5022 Lorain
COMO006 | OT906708 | Allstate Avenue Liquor Bags, 3/1/2008 | 2/29/2012;
Industrial Cleveland, Paper extended
(MBE} Ohio 44102 by
amendment
through
2/28/2013
2323
COMO03 | OT906511- | North Coast Lakeside Regional 6/1/2011 ! 5/31/2014
3 Logistics, Inc. | Avenue Distribution and
Cleveland, transportation
Ohio 44114
Spartan 4£40
OT906511- | Warehouse Lockbourne | Regional 6/1/2011 | 5/31/2014
2 and Rd. Distribution and
Distribution, | Columbus, transportation
Inc. Ohio 43207
Thomas 9055
OT906511- | Transport and | Freeway Regional 6/1/2012 | 5/31/2014
1 ' Delivery Drive Distribution and
Macedonia, transportation
Ohio 44056
2159
COMOO5 : OT906410 | AT Xpress, Lockbourne | Regional 6/1/2010 | 5/31/2014
LLC Rd. Distribution and
Columbus, transportation
Ohio 43201
Spartan 4140 Cleveland,
LIQO18 OTS05910 | Warehouse Lockbourne | Toledo and 6/172010 | 5/31/2016
and Rd. Cincinnati
Distribution, Columbus, Bailment
Inc. Ohio 43207 Warehouse and
bag storage
COMOO7 | OT902912 | Spartan 4140 Columbus 37172012 | 2/28/2018
Warehouse & | Lockbourne | Bailment
Distribution Rd. Warehouse and
Co., Inc. Columbus, bag storage
OH 43207

Copies of these DLC vendor contracts are available on the Department of Administrative Services

Procurement website (reference hitp://

rocure.ohio. goviproc/currentContr

il

cts.asp).
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2. Assigned Contract Rights

DLC will assign or cause to be assigned to Franchisee the rights mutually identified and
agreed to by the Parties.
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SCHEDULE 11

Assumed Liabilities

1. All post-Closing liabilities arising out of the Assigned Contracts and Contract Rights
identified in Schedule I

2. All recurring or long-term ordinary course liabilities of the Liquor Enterprise and the
Liquor Business whether arising before or after the Closing (e.g., workers® compensation
claims).

3. Ordinary course accounts payable attributable to the Liquor Enterprise and existing at the
Closing which are not in excess of the amount taken into account in calculating the
Working Capital of the Liquor Enterprise.
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SCHEDULE IIk

Base Franchise Profits

Fiscal Year Ended Base IF'ranchise Profit
June 30 Amt_)u_ﬂt

265,225,000

281,377,203

298,513,074
316,692,520

335,979,095

2038 539,147,816
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SCHEDULE IV

Existing Liquor Enterprise Obligations®

Existing Chapter 166 Obligations

Program Date Issued
Development Assistance (Refunding) 10/1/1996 (Series 1998)
Innovation Ohio 7/24/2003 (Series 2003A)
Research & Development 11/6/2003 (Series 2003B)
Development Assistance 0/9/2004 (Series 2004A)
Research & Development 10/27/2005 (Serics 2005A)
Logistics & Distribution 6/18/2009 (Series 2009A)
Logistics & Distribution 6/18/2009 (Series 2009B)
Advanced Energy 11/5/2009 (Series 2009C)
Direct Loan 2/18/2010 (Series 2010A)
Innovation Ohio 6/15/2010 (Series 2010B)
Logistics & Distribution 11/23/2010 (Series 2010D)
Advanced Energy 12/16/2010 (Series 2010C)
Logistics & Distribution BANS 5/30/2012 (Series 2012A)
Direct Loan BANS 5/30/2012 (Series 2012B)
Innovation Ohio BANS 5/30/2012 (Series 2012C)
Existing Chapter 151 Obligations
Program Date Issued
Revitalization 10/1/2002 (Series 2002A)
Revitalization 4/26/2006 (Series 2006A)
Revitalization 4/30/2008 (Series 2008A)
Revitalization 2/18/2010 (Series 2010A)
Revitalization 2/18/2010 (Series 2010B)
Revitalization BANS 5/30/2012 (Series 2012A)
Revitalization BANS 5/30/2012 (Series 2012B)

* Existing Liquor Enterprise Obligations include all outstanding principal and interest and
redemption premium thereon plus the fees and expenses of the escrow agents, and the fees of the
independent certified public accounting firm verifying the sufficiency of the escrows and counsel
to the Treasurer of State of Chio in connection with the defeasance.
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SCHEDULE V

Historical Spirituous Liquor Profits

o [TPYa0s | FYzooa | FYz008 [ FY2006 | FY2007 |

Original NetProfit | $145,354,778. G0 §is6/666,792.34 $164,774,398.52, $191,59,561.48 $203,231,288.51
Less Licensing
Salaries and Benefits $4,284, 60074  $4,715,468.45:  $4,607,816.91

._ | $4715,408.45  $4.60 488544121 $4,788,173.67
|$1.01055008  $08258370. _ $995.434

$1,074,40895  §1,058.551.28

$5,603,251.88.

sa0nir28 s5s0806215

f?sitiil, L-censng o | $5729,990.16  $5,846,724.95

Less Beerand Wine
i Salanes and Beneﬁts
All Other

 $504,374.61 " gsie 18294 $527212. 05 $519,077.37:
S1757176) 811812206 $119,402.16

T§470,81347 N
$119,820. 27 " $114,074.50;

Total Beerand Wine  : $59063374 $618,449.11 N %3856953

Total Adjusted Net Profit _§151 240,586.15  $162,063,233.60, $171,011,405.13 $197,964,835.74 '§206,716,532.99.

“Fvoo0e | FY2008 | FY2010 | FY2011 |  FY2012

Original Net Profit | §213,012,752.58 $224,227,469.76 “§206,705,792.14 $237,176,246.16  $251,416,402.20

?‘Less Licansmg o f o : ' ‘
‘Salaries and E Benefts = $4,886, 132, 34 $4 902,962. 65  $4,778, 171 23 $4,701, 830. 80 $5,008,523. 55
AlOther T §1,20546228 81, 225, 98418 | $1,105816.58 81, 506,541.07  $1,312,849.81

5G| §6128068 SR RATH.

il Satintini)

| "'$6=20§,3?1-87e _ ._$§;316!373_-33:§
" Galaries and Benefits . $261,747.80  $83747.97  $34,453. 97* T $88,074.69 $5,396.06:
U AlOther 7 $10524183 $11690608  $100,791.39. $133,847.37.  $130,478.58

ol BeorandWine | SWoooA3  S0GSA00  smsasd  s2iszos  Ss0msz

Total Adjusted Net Profit _$219,521,326.63 _$230,557,070.59 $234,814,825.26 $243,606,540.00 $257,857,858.08.
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SCHEDULE V1
Historical Working Capital

Working Capital Calculation as of 12/31/2011

Current Assets
Accounts Receivable
Sales Receivable § 13,329,781.86
Store Managers Adjustment S 218,011.26
Inventory
Liquor In Agencies $ 45,550,190.63
Paper Bags & Misc. Supplies S 786,283.84
Prepaids
Rent 5 28,635.60
Total Current Assets: - § 59912,903.19
Current Liabilities
Accounts Payable
Liquor Purchase S 33,619,262.43
Taxes $ 9,484,854.76
Operating Expenses 5 318,078.38
Commissions $§ 4,736,322.95
Freight $  167,133.90
Total Current Liabilities: S 48,325,652.42
Working Capital: $_11587250.77

Working Capital Considerations:

e Current Assets excludes Cash.
e Current Liabilities excludes salaries payable, all permit fees due taxing districts, all
deposits on permit applications, and gross profit due the Alcoholism Treatment Program.
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SCHEDULE VII
Regulatory Functions!

Issuing new licenses and permits for all manufacturer, wholesale distributor, and retail liquor
licenses for the State, Ohio Rev. Code §§ 4301.10(AX2), 4303.02 to .234, .24, .26, .292;
Ohio Admin. Code § 4301:1-1-12.

Processing and issuing liquor licenses pursuant to the quota and other provisions of Ohio
Revised Code §§ 4301 and 4303. Ohio Rev. Code § 4303.29(B)(2), .292; Ohio Admin. Code
§ 4301:1-1-11.

Conducting inspections and investigations of permit premises. Ohio Rev. Code §
4301.10(AX 1), (6)H7).

Administrating new location, transfer of location, and transfer of ownership applications.
Ohio Rev. Code § 4303.24, .26, .29(B)(2)(b); Ohio Admin. Code § 4301:1-1-12, -14, -17.
Reviewing qualifications of licensees, including background checks. Ohio Rev. Code §%
121.08(K), 4303.29(A), .292(A)(1)(a); Ohio Admin. Code § 4301:1-1-19.

Reviewing the qualifications of agencies and prospective agencies (including the physical
structure, financial stability of ownership, and wet/dry status). Ohio Rev. Code §
4303.292(A)(2)(a); Ohio Admin. Code § 4301:1-1-12, -17.

Administrating liquor license renewals. Ohio Rev. Code § 4303.271, 292.

Issuing permits of various classes (55 classes of permits are available) including
manufacturer, supplier, distributor, retailer, on premise and temporary permits. Ohio Rev.
Code § 4303.02 t0 .234, .26.

Enforcing hours of operation and Sunday sales. Ohio Rev. Code § 4301.10(A)X(1), (4), (6),
(7); Ohio Admin. Code § 4301:1-1-49,

Reviewing local options pursuant to Ohio Revised Code § 4301.32 o 41.

Sending notifications of permit applications to the local legislative authority and police. Ohio
Rev, Code § 4303.26(A).

Reviewing locations for violations. Ohio Rev. Code § 4301.10(A)(1), (6); Ohio Admin. Code
§ 4301:1-1-19.

Overseeing and administrating various facets of beer and wine manufacturing, sale,
transportation and distribution within the state, including out of state suppliers, product
registrations, and territory designations. Ohio Rev. Code § 4301.10(AX1)—(2), (4), (6)-(8).
24, 241; Ohio Admin. Code §§ 4301-2-01, 4301:1-1-03, -05, -22, -24, -28, -72, -73, -74.
Issuing Tax Non-Renewal Orders, Ohio Rev. Code § 4303.271(D)(2)(a).

Processing expansions or diminutions of permit premises. Ohio Rev. Code §§ 4301.10(C),
4303.27; Ohio Admin. Code § 4301-1-02.

Approving transfers of products between permit premises. Ohio Admin. Code § 4301: 1-1-46.
Approving tastings of beer, wine, and mixed beverages. Ohio Admin. Code § 4301: 1-1-30.
Conducting hearings pursuant to objections by legislative authorities or institutions. Ohio
Rev. Code § 4303.26, .271.

' Any changes to Spirituous Liquor statutes or regulations require legislative or administrative action. DLCis
authorized to update this Exhibit from time to time as a result of any such action.
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SCHEDULE VIl

Retained Assets and Functions

A. Retained Assels:

1.

2.

Cash.

All contracts and contract rights related to the Liquor Entetprise that are not set forth on
Schedule 1.

All information technology systems used or usable by the Liquor Enterprise.
All employee benefit plans of the Liquor Enterprise.
Vehicles used or held for use in the Liquor Enterprise.

Office equipment, supplies, and other personal property used or held for use in the Liquor
Enterprise.

Facilities Establishment Fund created by Section 166.03 of the ORC.

All other assets, rights and properties of the Liquor Enterprise other than the Franchise
and the Transferred Assets.

B. Retained Functions:

1.

2.

All Statutory Merchandising Functions and all Regulatory Functions.

All of the Services (as defined therein) to be provided by DLC pursuant to the terms of
the DLC Services Agreement.
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SCHEDULE IX
Statutory Merchandising Functions?

s Selecting spirituous liquor products, including size. Ohio Rev. Code § 4301.10(A)1),
(3), (11),.101, .17, .18, .19.

¢ Determining which agency locations will sell particular products. Ohio Rev. Code §
4301.10(A)(1), (3), (11).

e Controlling the purchase of spirituous liquor for distribution to agencies. Ohio Rev. Code
§ 4301.10(AX(1), (3), (11), (BX(2), .18.

¢ Reviewing and approving trucking contracts for spirituous liquor distribution purposes.
Ohio Rev. Code § 4301.10(A)(1), (3), (11), (B)(2).

¢ Reviewing and approving warehouse contracts. Ohio Rev. Code § 4301.10(A)(1), 3,
A1), (B}2).

¢ Determining agency shelf sets. Ohio Rev. Code § 4301.10(A)(1), (3), (11).

» Auditing agencies for statutory compliance Ohio Rev. Code § 4301.10(A)(1), (3, (11).

e Fixing the wholesale and retail prices at which the various classes, varieties, and brands
of spirituous liquor are sold (pursuant to statutory provisions, including gross profit caps).
Ohio Rev. Code § 4301.10(A)(1), (3), (11), (B)(4); Ohio Admin. Code § 4301-3-01(D).

o Selecting new agency sites in a manner consistent with the Ohio Revised Code, including
compliance with quota and county limits. Chio Rev. Code § 4301.10(AXD), (3), (11),
.17(AX1); Ohio Admin. Code § 4301-5-01.

o Fixing the amount of commissions paid to liquor contract agencies. Ohio Rev. Code §
4301.12, .16, .17(A)(1).

» Monitoring of and adherence to the statutory number of liquor agencies in a county. Ohio
Rev. Code § 4301.17(AX1).

o Processing of legislative notice for new agency location proposals, assignments of an
agency contract, agency relocation proposals, or the relocation and assignment of an
agency. Ohio Rev. Code § 4301.17(B).

» Notifying appropriate authorities if a proposed agency, assignment of an agency contract,
or relocation of an existing agency store would cause such agency to be located within
500 feet of the school, church, library, public playground, or township park. Ohio Rev.
Code § 4301.17(B).

¢ Processing the relocation of an agency or reassignment and relocation of an existing
agency store. Ohio Rev. Code § 4301.17(B).

Issuing non-quota C-1 and C-2 licenses for agencies. Ohio Rev. Code § 4301.17(C).
Establishing bonding requirements for each agency. Ohio Rev. Code § 43C1.17(E).
Administering agency contracts for the sale of spirituous liquor. Ohio Rev. Code §
4301.17(C).

¢ Determining the location of ail state liquor stores. Ohio Rev. Code § 4301.10(A)(5); Ohio
Admin. Code § 4301-5-01.

¢ Processing of and setting standards for expansions or diminutions of permit premises.
Ohio Rev. Code § 4301.10(C); Ohio Admin. Code § 4301-1-02,

2 Any changes to Spirituous Liquor statutes or regulations require legisiative or administrative action. DLC is
authorized to npdate this Exhibit from time to time as a resuit of any such action.
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Selecting new state ligquor agencies. Ohio Admin. Code § 4301-5-01.

Approving tastings of spirituous liquor. Ohio Admin. Code § 4301:1-1-30.

Conducting hearings pursuant to objections by legislative authorities or institutions. Ohio
Rev. Code § 4301.17(B). -

Assigning retail accounts for the wholesale portion of spirituous liquor agency contract.
OChio Rev. Code § 4301.10(AX3), (11), .17.

Registering new spirituous liquor products listed. Ohio Rev. Code § 4301.10(A)(8).
Registering spirituous liquor suppliers. Ohio Rev. Code § 4301.10(AX8).

Registering spirituous liquor solicitors. Ohio Rev. Code § 4301.10(A)8).
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SCHEDULE X
Transferred Assets
. All Spirituous Liquor inventory of the Liquor Enterprise existing as of Closing.
. All Unswept Sales Revenue.
. All Working Capital of the Liquor Enterprise as of the Closing (subject to Section 3.4).

. All Assigned Contracts and Contract Rights identified on Schedule I (subjéct to Section
2.3).

. Those certain licenses to use certain information technology included in the Retained
Assets and Functions granted to Franchisee pursuant to the terms of the DLC Services

Agreement.
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SCHEDULE XI

Existing Liguor Enterprise Make-Whole Obligations*®

Existing Chapter 166 Obligations

Program Date Issued

Direct Loan 2/18/2010 (Series 2010A)

Innovation OChio 6/15/2010 (Series 2010B)

Advanced Energy 12/16/2010 (Series 2010C)
Existing Chapter 151 Obligations

Program . Date Issued

Revitalization 2/18/2010 (Series 2010B)

* Existing Liquor Enterprise Make-Whole Obligations include all outstanding principal amounts
and interest and redemption premium thereon plus the fees of the escrow agents, and the fees and
expenses of the independent certified public accounting firm verifying the sufficiency of the
escrows and counsel to the Treasurer of State of Ohio in connection with the defeasance.
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41 South High Strest ¢ Columbus, OH 43215 » 614.224.6446

August 8, 2012

Mr. David Goodman

Director, Ohio Department of Commerce
77 South High Street, Suite 23rd Floor
Columbus, Ohio 43215

Subject: Request for Execution of JobsOhio Transler Agreement

Dear Director Goodman:

I write with regard to the anticipated transfer of the State’s Liquor Enterprise to JobsOhio
under a twenty-five year franchise. I thank you and OBM Director Keen for your diligence in
negotiating the terms of this transaction over the past several months. It is because of your
concerted efforts that we have, in accordance with Ohio Revised Code Chapter 4313, finalized
the Franchise and Transfer Agreement, an execution copy of which I enclose.

The enclosed Franchise and Transfer Agreement has been signed by OBM Director
Keen, and [ have signed the Agreement on behalf of both JobsOhio and JobsOhio Beverage
System. Pursuant to both Revised Code Section 4313.02(C)(2) and Section 229.10 of Am. Sub.
H.B. 153, you are now required to execute this Agreement. Your signature is the only step
remaining before we may proceed with the proposed transfer. Please sign the attached Franchise
and Transfer Agreement and return it to me at your earliest convenience.

[ appreciate your continued assistance and look forward to your prompt reply.

Sincerely yours,

Interim President and Chief Investment
Oftticer, JobsOhio

ARELATOR’S EXHIBIT
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Department
of Commerce

John R. Kasich, Govemor
David Goodman, Director

August 9, 2012

Via Hand Delivery o

Mr. Mark Kvamme

Interim President and Chief investment Officer
JobsOhio

41 South High Street, Suite 1500

Columbus, Chio 43215

Subject: Execution of JobsOhio Franchise and Transfer Agreement

Dear Mr. Kvamme:

| am in receipt of your letter dated August 8, 2012, requesting that | execute the Franchise and
Transfer Agreement providing for the transfer and granting of a franchise on the State’s Liquor
Enterprise to JobsOhio, which you enclosed and which has been executed on behalf of JobsOhlo and
by Director of Budget and Management Keen.

As you noted, and-as required by statute, the Director of Budget and Management consulted with
me during the course of negotiating the Franchise and Transfer Agreement. This is consistent with
Chapter 4313 of the Ohio Revised Code (the “Transfer Act”}, and Section 4313.02 in particular. | have
reviewed the Agreement you provided, and | readily conclude that the Agreement and the process by
which it was negotiated comply with the Transfer Act. Nonetheless, | respectfully decline to execute
the Franchise and Transfer Agreement at this time for the reasons stated below.

i first emphasize that | fully support JobsChio and its mission of promoting economic den velopment,
job creation, and business recruitment to the State. Constitutional concerns, however, have been
raised regarding Ohio Revised Code Chapter 187 {the “JobsOhio Act”} and the Transfer Act. Although
no court has reached the merits of the constitutional challenges, the Franklin County Court of
Common Pleas and the Tenth District Court of Appeals have characterized these constitutional
concerns as “understandable” and “significant,” respectively. The constitutional issues raised
include:

{1) Whether the JobsOhio Act violates Article Xlll, Section 1, which forbids the General
Assembly from conferring corporate powers via special act;

(2) Whether the JobsOhio Act violates Article XIi, Section 2, which requires all corporations
to be formed under the general laws;

(3) Whether the JobsOhio Act violates Article |, Section 16, which requires the courts to be
open so injured parties may obtain a remedy by due process;

, :
77 South High Streat LATOR’S EXHIBIT i 614 | 466 3636
Fax 614 | 644 8292

23rd Floor : J
Columbus, Ohio 43215.6123 U.S.A. ; _— § TTY/TDD 800 | 750 0750
: www.com.ohio.gov

An Equal Opportunity Employer &



(4) Whether the JobsOhio Act or the Transfer Act would authorize the State to lend credit to
a private corporation, in violation of Article VI, Section 4;

(5) Whether the Transfer Act would require legislative appropriations extending past a
biennium, in violation of Article 1, Section 22;

(6) Whether the Transfer Act would result in the State’s issuing debt in excess of limits
provided in Article ViII; and

(7) Whether Am. Sub. H.B. 153 violates the “one-subject rule” of Article il, Section 15.

Though | personally question the validity of these constitutional challenges, | believe my oath of
office to uphold the Ohio Constitution precludes me from executing the Franchise and Transfer
Agreement until the Ohio Supreme Court is given an opportunity to address the merits of these
claims. | understand the Supreme Court has undertaken such reviews in the past-under similar
circumstances. See, e.g., Duerk v. Donahey, 67 Ohio St.2d 216 {1981).

It is imperative that the Supreme Court has the opportunity to review immediately these
constitutional challenges. Providing for that opportunity could remove any cloud of uncertainty and
allow JobsOhio to move forward directly with its more than $1.4 billion bond offering to fund the 25-
year transfer of the State’s Liquor Enterprise. It also would enable lobsOhio to maximize the
resources available for job creation and economic development in this State.

|, therefore, must respectfully decline to sign the Franchise and Transfer Agreement,

Respectfully yourg,

Al

avid Goodméan
Director, Ohio Department of Commerce
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