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aﬁ‘ ﬁmw

mﬁ say m'mvmw of w&r m W«t _
et 8 ss«nmx Fles to sulsiple

’ - . thers ore oifepsve mﬁm separately or vith
s saimas a8 Yo m affenge. I1F the court finds the offenses

.% m mm ﬁﬁmg the - LOREE m;r smmt & jutgmeat «f mmgm far
: _m aftense,
E immm to m‘a * m:m 0 Mwmﬁ@ m wﬁmﬁamw @g

asnduct m #mm* mmﬂm the :Esﬂmx of eoavistios should be reversed,
w= he mm WM; but anly for the limited puvposs of condueting
& W bepeiag faadant should be m&m&
ﬁwmwaﬂmﬁmﬁﬁmmﬂmwﬁi&ﬁ.

M cummly would the oriminal defendsat have 4 e trisl &w&*t
failed to hold wsuch & hesring and 1€ was oot eddresped W etther teial
ar appellate coussal  sither ww to the trial oourt iaposing seutence
" or afesr sentescs is Geposad snd the fspee net being eaisad on divest
sppealy

This Conrg m repaatedly Mzﬁ that the feilure af the trial eouwrt
va sustasre o ovistasl defendant pursuast fo  sUatulery mandates rvouders
& senvuhee void and requives & new senvensing heariog.




kpya},lam: ﬁamﬁl& ‘Dukes challemges the determination by the Trisl
Court Judge ordering him to serve consecutive sentences without firet
&aﬁagmiﬁﬁng whaﬁhaw his crimes were allied offenses of similar dimport,

. The m%aﬁére@nﬁagés that Dukes waived his right to appeal when o objection

'fwﬁa madm op that subject at the sentencing hearing, if any error 'ara&a,

if was bharmless because the facts clearly support the halding that Rahbery
"is S saﬁaxaﬁ@ offense from Burglary. e
~ Isn 'Dukes dirvect appeal from the Motion te Alter, Amend,
8 Void Eﬁnﬁan&@ he argued that while he pleaded guilty 'té' the charges
- of. Rab ,r& and Burglary, they were potentially allied offenses of similar
'_imﬁorﬁ anﬁ ha - should only have been convicted of, and sestenced for,
He contended that the Jjudge should have imquired into the

or Vacste

ohg Qxim »

. mature of the offenses before sentencing pursusat to Revised Code §2941,25,

tha state contended that by failing to raise the
isﬁua at  the time of sentencing, Dukes waived his right te assign it
ﬁ5 _¢$rg§;_ Further, the State claims, any failure to address the issue.
at s&nﬁag#ing is harmless errver and cites as authority State of OChio
o Coden (1990), 50 Ohlo St.3d 206, 553 N,E.2d 640,

- Appellant Darrell Dukes presents that the State of Ohio misapprehends
thé_{ﬁaﬁtﬁy background and holding of Comen when applied to himself,
In Comen, following a jury trisl, the defendant was given ctoncurrent
seatences for what he claimed to be allied offenses, The PFranklin County
Appellate Court, in State of Chio v, Comen (Janusey 5, 1989), Franklin
Apps No. 88 AP-660, unreported, addressed the issue of allied offenses
although no objection had been raised at the trial level, and found,
through the transcript, the aggravated burglary receiviog
property were clearly not allied offenses and denied the assignment of
arror, declined to address
the same issue stariag:

Eaththﬁuandzag the fact that

Ta that appeal,

and atolan

Justice Dougles 1in reviewing the appeal,

appellant

raised this issus before the court
this court nged not addrvess this
of law as appellant failed ¢to
the convictions or sentenging at
lavel, Appellant's failure to

isspe in  the trial court
waiver of <the arrvor claimsd.
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ohject to
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raige  this
a
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vy Willtews C197)7), 181 Ohle Se.Md 11 {8ic),
fil

f&y % 31%;

_ & roview of the Wilifewe tese reveals 4t attempt to  introduce, ot
m Snpr Court  leval, asssigemeate of srrov sob vajsed ot mw tha
eriai ﬁ‘!‘ W&m Tevel, Chief Jestice O'Spil stasedt

his court seed aot addrems this propositiss
el lsw s the mmam mm 6 sﬁwm
o the jary instrectie e Ltkewtae  fod “ﬁﬁ
- fu palse mf P 4 - Lmen '
hold that m %%@M# W m& noL mm ._
an. greer wiieh & %ﬁy nomplinioing of the
sal wowrt's Judgment could have usiled,
%m 4i¢ 0ot call; to  the  Gedel cowrt's
slrntinn at  the %’im suck  srpoe  cowld
haws m ﬁw&@ﬁ ar  sorvocted Wy m w&a&
W@i '

Villiem, 51 ohie St 112, 16117, 366 KB 1364, Ghiet
- bovever, zﬁﬂw west sn e ﬂiﬂﬁ s siadareiage of ;wmw

L L mmﬁm, ﬁm& m@& a%aaﬁ for the #Mﬁm ﬂm‘:
¥ Alute aourt 4s profibited frem reviswiog sn lesuw net  (steoduced
she trial leval, mersly that e sppellete cours Haw the _m:gmm

m.mm wich isane 4of datermise s werits. “Hasd mot address” does

- oot pdas  Mesmoet eddvass®. (mes, State v, Hewkins (1993, 66 hin ﬁmm

mq ﬁx BB 123Y, serty dented, 30 U8, B4, 134 B.0E, m, &%
Iald 0 436).  Ceimieni Rule S3(B) ellows the Suprems Gourt the diserstion
to address ploin evror or defects affecting 2 defendast’s (appellone's)
m‘m@ﬁai cighta, When wids ecurt has fomnd thar the fsswe was walved,
the Supreme Coure, severtheless, wlerified wiy the an&*g aubptantisl
righte were mot viclated. In State of Ohio v, Perldes (1994}, 93 Ohie
Apm.34. 672, 630 N.E24 835, the sppellats court pelmked ouc thet chey
had praviounly Hels thar tpies & vistim o facilitete an oucape was 4
kidnopplag seperste from the offenss of robbery. In Stere v, 'ﬁiﬁgﬁam
{‘;ﬁ&&}* z% Olvday %ﬁﬁn&ﬁ 471, 64 N.E.2 576, this Oourt wotald cons
mﬁ ﬁ%“ﬁﬁf&iﬁkﬁw ia desgs By Wﬂw for shipssst was ot as sax&m




offense with possession (see, State of Chio v. Powell (1993), 87 Ohio
App.3d 157, 621 N,E.2d 1326). In State of Ohlo v, Hamann (1993), 90
Ohto &w,ﬁﬁ 654, ﬁ:&@ N.B.2d4 384, 1t wag found that thirty m&m affenses
agalngt distinet victiss at &iff@mnt: ﬁm could not be considered allied
_offensens. The Supreme Court found that aggraw:zé rehm and attempted
' mﬂﬁ&r are not allted offenses in State of Ohio v, Lockhart, 1999 Ohio
i&pm mxs 4281 (ﬁaﬁtmb&r 16, 1999), Cuyshega App. Noo ?mz, untaported,
in Sﬁats wf Ohio . ¥ Smit:k, 1992 Ohio  App. LEXIS &359 (Becenber
Guyahaga Aypg No. 63%&, amremrmé, in !w}.éing t&mﬁ: forgery
ng wers sllied afi&ﬁm @f ﬂimilar imﬁ:w%; we fﬁamﬂ t:&taﬁ failure
he :tam befem the ﬁﬂal ﬁmrt wmtiwmé imffmzﬁxw miatamu
of co and resanded the case for réser tencinge S
;%Lfm;. ‘@rvor maim&s, t:iw court  determines yﬁeﬁuﬁw hy asking
he éfror created a uamfm mjwﬁw o sammaly “affected
¢ ass. intasricy pnhlm f&g&ﬁamm of [the] judictal prossedings,”
Fislds (1994), 97 Ohio App.3d 57, M mma 868,

, ates v, Olene 1902), 507 0,8, 725, 118 S.ex. 1770,
123 Lgﬁdf.ﬁé 508; aee; also, State aﬁ Ohio v Waddsll’ {1996},
o S€.3d 163, 661 N.E.24 10433 State v. Cideons (1977), 52 m@
,2@' 0, 77, 368 N.B.2d 67). A reviewing court mist deterwiner 1) whether
18 present; 2y wmmr fat is plajn ercor; and 3) what’her the defer 15:

. prejudiced by this error (see, Fields, supra), The Supreme Court
mf @mm hmver. is mindful that "notice of plais error is to be taken
vwa ﬁha t coution, under exceptional eircumstances end only to
prevest 8 miﬁesﬁ miscarriege of justice," (ses, State of &hia ¥e landrum
(1990, 53 Ohio 8t .3 107, 559 N.E.24 710), :

: ‘Hw Constitutiens of both the United States and mm gmh:m&it 8
_gzmmal #ﬁfemaat from bemg eonvicted two times for the weme offenss,
Ohio Revised Code §2941,25 vas the statutory enactment embodyisg that
protection, It providest |

(A) VWhere the sanme mndw;t by defendant
gan be constrned o constifute two oF more
offenses of siwmilsr import, the indictment
or information may contain counts for all
such offenses, but the defendant may be
convicted of only one,

vi
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or m m sondedt epaulits in two o
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comnitead sepavetely eov with 2 mmm
a@mwm@mﬁ;mim&mwmﬁ -y
for all  such ﬁﬁms
may be convicted of all

ehe
i&i‘ a&i&i aﬁ mﬁ

m --Wﬁﬁ a:ﬁ the _W ro which Dekas plonded shostd ba or shosld
g red - pursnusat w—» v msa &mﬁmﬁ %w aﬁm

'”-Wmiwrf 1t the %‘m ace ollted offenses of jwilar fmport,
nt  cusner We sonvicted of buth unleas the facts pevenl that
o | separately or with o separste saisus) ia ‘other worde,
m for m@h mua fiitarent iy W w ﬁam {109%),
6,34 12, 676 W.EQ¢ 80 see, m; State ve Blos  (ivas),
WM 116, 336 MR 20 818, -
_ m_m grintaal Mmg anters n gellty ples m sultiple &ffm
ﬁﬁ' siallar impert and the Trisl Sowre acoepts the plas, the trial gourt
: mm s hesriog befors m&wm 5 Jolgeens of cunviction snd wake
pinriviastion a8 o vivither there were mm gitensen of sintlar mm

mm@ with o stogle anisusy vhether whare wers wﬂmm m&m
wmf of with » separats saieus ss to sach offessw, If the. ai‘fam

ave fovud to be sllied offenses, = Judgnent . of gonviction mey ba estersd

M m&y ot %‘W it the ﬁﬁﬁm sy %ﬂmﬁ aot be allied offanses,
& Judgnant vistion nay b snternd for ench sffense.

The gmﬁ&m then Decoses whather she fallure o hold & hearisg

e & stormine  the sppitcabilicy m&“ the allied offense ostatute is pala

mm i m Erisk judgs foils te condust the proper bearing, the J ydgment

" *-'jfim should da rveversed, ond the setidr should then he remsnded

purpass of cosductiog the proper hesting to detersise whather

m Mmm m&# Bave bean sestanced for one or altl of thw offenses




e wkieh he pled (saa. State of Ohio v, Em&t, im&) 68 Chio App.2d 131,
428 !“!.\Euﬁd 453), - In E&nﬁ. the gourt iael&a Tyhen awaﬂt’ing & plea a
t:mz: @mma mugt wndw:: a hm:uns before mtariﬂg a judgment of conviction

| 2 -jaami@n as m wimahar R,C. zgams is aﬁpli%bla mafdl@aﬂ

o the Portags County
008 CR 0491 far”hm' amaaeai

£ Asgrmramé Rahhary :l;n vielatiﬁm lﬂf ﬂhia Revtaed Coda 52’511&1 {A}(.?a)
the First n@ﬂm‘ R

. D9-CR @&&5, ‘the Defendant was arrested
. i@r hia ai&sg&d iawlmat: in one {1} count of Possession of Criminal
Tools in vielation of Ohio Revised Code $2923,24(A)(C) a Felomy of the
Fourth ﬁag?‘ee; and two E) counts of Trafficking in Cocaine i wviolarion
of ﬁﬁiﬂ Revis&é Code ﬁﬁ%&&&{ﬁ}{ﬁ}(#}(a} a Felony of the Pifth Degree,
m%nﬂaﬂm was sentenced to a prigon temm to be served within the
ﬂhia Emyamam of Behabilitation and Corvection 4in the amount of one
(1) year for each felony four and felony five gount to be served comcurrent
to seven years for the Aggravated Burglary charge and eight (8) years
for the Aggraveted Robbery charge set forth ‘herein above, Hach semtence
was ordered to be served consecutive to one another and each case number
sst out sbove are to be cons scutive to one another for a total term of




ion within the Ohfo Dapartsmsy of Sshabilitetioen

ﬁﬁm ‘*ﬁ’ ATy Logercerag

: lm mm filed & Wotlen to ﬁw; Amand oy Vesats a Void
MWWWMWWW%&&@MvMMWM%M
further vequested a Ds Bove Bentansing Hesrds #w w m fast that the
-tﬁ&i&i court failed Yo hold & &mﬂﬁg te muke s deteraiastion ss te shether
dhe. storementiened oifenses wers offenses of atatler iwm and - wivioh

iy jj-,ﬁ Have mergnd a4t the time of pestencicg, Betd Motioe an filsd waas

ied o Ouxober 29, 2011 withous 3 mﬁw m Appeilany berain mxy
_ ﬂm»..m Appeal  to ‘the Eloveoth Districe Cowst of hopeals  indicating
anpigoments. of etvor, Soid Appeat as  filed was dewied zm
: M on oF &W &M m ﬂ‘#ﬁ of m* 2052, The &m&m Propoeitis

 Tha Wﬁam Conctd Brve
0 s Hoariag %o Detaraios whethe
; srata Sonatitore ﬂmwmm Wﬂ‘&

T ton af OF 4 Code §2041,35 aod his Rights to be
L eee _-m Mﬁa ﬁwﬁg i violetion of the Fifth Assudment to

s '#_%&M States W%Mmmuumuwiwwmhuwmmm&wwm*w
7 Svavdard. of Beview. ~ Merger of Alited Offeuses, 4 trisl court’s
feilure [ porge alited w&m of similer fmport 18 pladn error {eee,
Stare ﬁf “Ohio v, Hiller, mx?-.m, 257, footeote 1, oiting Btnte
af %ﬁ@ m Torbraush, 104 Ohlo 86,3 1, 175 see, alse, Htate of Ohie
'Q'-at‘ Yndarwond, 126 Ohio S¢,0d 0 g 872, 922 #2248 918). | .
am mm Codle Wl.% te revopnised a8 "o prophylactie statutn
ma protects a crisinal defendent’s righte undsr the Deuble J&MS
Clavse of the Usiced States Constitation” (ses, &Mn of % We Johmaon,
328 ki BE.O4 2%5& 453, ?&WI&W; the #ﬁm AP - Reomaiatent

seegnized that the purpose of Thio Kevised Code &mhﬁ m o vmm
'ngm‘ convictions, thet is, aulvipgle findtegs of guilt and covvesponding
punishaents heaped on o defepdant for clossly velated @ﬁm Mag
from the same ocourvense such se Appellank comsivting sn Aggraveted Burgles
for the sole perpioe of cowsitileg 20 Aggrovated Robbery (ses, m ax
¥63, civing Maumes Yo Golger, 43 Onge Se. 04 208, 11,
o




In. Johnsou, a case decided after Appellant’s guilty plea asd the
wm eourt's sentence, this Court overreled State of Ohio v, Rance,
-33 ao 313.3& 63%, w?mh haﬁ required hﬂal court's te engage in & comparison
of smmwry ‘elements solsly ia the abstract under Ohie Revised Code
§3‘Mhﬁ}5, ‘Under the new aﬁmﬁwﬂ. the Johnson Court held that the trial
'-a@ﬁw mt how mnsmw th& ﬁefm&a&m‘s gonduct xdmn eiat:mimmﬁ whether
o or mors offenses are allied nfﬁms of similay iﬂpm ~pubject %o
_msw ‘under the statute st, , Jmhnmn. mwga at  Ya4). . contrast to

3 aaalyais under Bmma and "4k w‘ag&nn “the ‘dourt” m&é m!st perform
etical or abswamz emarm af m affm at ‘issue in order
that the effma are. mbjﬁﬁt%‘: to mrw..“ (see, 14, 'aﬁ%ﬂ‘?}.
'ﬁ#&ftmg the mﬂ tmt:, t:he Jahnsan mart gmv:t&aé an mmlim
éﬁ ﬁart!a in pm'aamyha 48 thmh 51, :
ther worda, '*[:i,lﬁ “the. mltig&e offennes con . M mﬁt&ué by
| _zztw ‘sama  conduet, then the am&: must  determine whether the  offenses

were commitved by . the. same @,q,, ' o single act, comitted with
state of mind,’ B’ e answer o both qmﬁma is yesy them
a&s ava  allied éa«ff;ansaa af aimﬂar {mport mﬁ will be merged.”
;.'xmn_, BUPTEy at; %&9-59, aues:ins Btate of Ohio ¥4 Btm, 11@
t.38 447 et 150), Pursuant to Johnson Appellant argues that it
per for the trial court to Mﬂviﬁk and gentence him for offénses
latey sruined to have 'bem offenses of simﬁar import and t:!aaﬁ shouwld
'ham ‘bedn mrgaé st the time of amm:am:xs* ' =

Thé trial court's conviction of apm;ma to consecutive sentences
on each of several allied offenses must be vaceved, The case ghmm be
vemanded to the trial court with instrugtions to mevge the offenges as
allied offenses of similar import, In the alternative, because at the
tdme of mentencing, the judge did not have the benefit of Johnsen to .
guide its anslysis, the case should be remanded for development of the
factual record so that the trial court can conduct an allied offense-merger
analysis _j*'gnrmm:] to Johnson and for proper sestencing thersafter (see,
State of Ohio v, Damron, 2011-Uhio~3208, at 918; see, also, State of
Ohio v, Miller, 2011-Ohic~1161 at ﬁ?; State a:f Ohis ¥, ﬁimg 121 Ohte
8t.5d ﬁ13, syllabus).




m smu amﬂf_ slodoratod thet [1)6 45 met diffdeuit ve wee m
BYBESNCS %ﬁm& m bugs m or vsed, nr m sossuEnion
,ﬁw hot asm tm‘ By ﬁmmm m %Mx% of mawﬂ {7 W?n %
121).  Whtle Wina wan decided muw the Rance svandord thet. bos bess
refected in Johroes, 1te veamwning remains sousd bechuss the Wioe deuet
noted that ”EﬁMdﬁ% il &m@m@ and  aggravatod m%wf are  allded

wiges s slso in hewping with thirty 30} yeare of precdssi,” Mm
m mwa&m mmm A8 the Bupreme Couvry W&iﬁ akiad,

he Johnson test Mi&m@s& eﬁw approsch followed by m&a Coury
iw mm&w 1o  Banne i 1% & & ghe coure's desistons prier
48 have remewed wmm  (ses, State of %&a v @Miﬁ 011
01 ae 946), The Wion coart cited the pre-haace cosi tat

ST i& @m@ %m%& 1bh, m B W {M&éﬁwﬁ W prevRange
§ Wina wﬂ'ﬁw m the Legsn wwﬁiﬁa thok *wmm wxmmﬂg

w&m" analysis ww; mimm to Appeliant's
L tshnd the &:milm Wﬁ%&m in determining
e tey mmmug m anothey offesse of the ssme oF ﬁm:mv Wad ave
B ,mﬁw with » separsts snious (ses, Logan #t the syllabus), |
. Tere in arcewpiing to cowely Aggeavated Robbery ond mm&m@ Mﬁﬁmy
£ any be thet the buildiog shichk wee burglarived w
vharein - the Apgravated Fobbury wes W%m; But, Gased opon logan
-m& ﬁm* 938, the crimes of Aggravated Nebbery and Aggrovatsd Bovglavy,
@uﬁm in 191501 end 913,03, on ohavpsd in the miwma, arn allfed
stfangen of sinilar fsport pursuant %o Culo Reetsed Code $2941.25. v
vay plain sever for the trial seurt set te have serged the Aggraveted
Robbery a5d Asgreveted Buvglary chavges dove the Agersvased Hebbery for




The separate gouviction and the separate sentence dmposed on the
.Aggravasad Robbery and Aggravated Burglary charges must be vacated because
to hold otherwise would authorize, as outlined below, to sallow the trial
ﬁaurﬁm. af' Ohio to impose sentences whiech are Dbeyend the statutory maximum
sentence allowed by law. = Alternatively, the cese sghould be remanded
so - that vhe trial court can conduct an allied offense analysis hearing
~ merger analysis - pursuant to the Johnson Standard and fer proper
determination to be made and if necessary proper gentencing thereafter
ii;asaa, supra at Y18; seé, also, Mller, supra. at J957-5%),

Appallaut rocognizes that receat authority from this Court vhen
applying ‘Johnson and holds that, under the particular facts of the case,
ﬁgsravat”d; Robbery end Aggravated Burglary are allied offenses of similar
imporﬁ &ea, State of Ohio v. O'Neil, 2011-Ohio-2202 at %ﬁBJ*kg— see,

-‘&lsa, ‘State of Ohio v, Frazier, 58 Chio St,2d 253 and State of Ohio v.
szﬁgi&; 65 Chio 8t,3d 597). The facts of this case distinguish the holding
in thoge cases. And the outcome here should be no different.
4 H&ra, the trial court did not discuss whether the crimes of Aggravateé
_Rbﬁh@;y‘ and Aggravated Burglary were allied offenses of similar dimport
‘&ﬁﬂf-shéﬁlﬂ merge - pursuant to Ohio Revised Code §2941,25. Moreover, the
trial court did not have the benefit of the standards set forth in Johnson
(see, Agea Ve Russell, 92 Chio 8t.3d 540, 751 N.E.2d 1043, 1047).
WHEREFQRﬁg the Trial Court's sentence must bhe vacated and the matter
remanded back te the Trial Court for the sole purpose of determining
whether the multiple separate offenses should wmerge, and to develop a
tecord as to whether the Aggravated Robbery and Aggravated Burglary offenses

&ae;

are allied offenses of similar import and should merge pursuant to Ohio
Revised Code 82941.25 see, Damron, supra at 918; Miller, supra at 958
(because the trial cgourt did not have the opportunity to address whether
the convictions should merge, "a vremand 1is necessary to establish the
facts of his conduct and for the trial court to determine whether, under
the new Johnson Standard, his crimes should merge,"

Proposition of Law No, I1: The Trial Court Erred in failing to

merge the mﬂltipla separate offenses resulting in a sentence

that is beyond the statutory maximum and centrary to law requiring

a2 naw De Novo $entaueing H@ﬂr‘iﬁgiﬁo«poutio#i«tn».;-c#ta--ud-.a-«u-naunn




e %& wall mﬁw wnder Ohio law Ei&m "a sentence hat ie ot in
swoordance with stotutory mendeted tevm is  void.” €m, Staze of Ohfe
o Flacher, 128 Ohie SN0 92, 942 W.E24 232, et 98, citing Ststs of
m _%.,.;.. pking, 117 Ohie 8608 420, €886 N.E,28 568 v i State of
Ohie ve Heanley {iﬁﬁﬁ}, 14 Ohde S8.34 74, 75, 47} N.B2Q ‘i’?i;i s M&Mm
& triat vourt wanany go boyond its statutory swthority and %W & Boutence
that ie greater than the maxisum under the skatute {oen, stms of Ohde
-,fat@:;'ﬁ&imﬁm 007 WL 3257331 (Ohio App. 11 %&&nlg at 438 {kﬁﬁiﬁg m&‘
court acted beyosd itw suthority “when it iuposed more &
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£rial - court imposed 3 term of post-release comtvel on the defendant (1,
at ﬂfﬁ)ﬁr._' As a result, defendant appealed, and the state conceded that
the t-iﬁ;s_fk. court erred in dmposing post-relesse control on the defendant
becunse he was sentenced to an unclassified felony, Id. The BSeventh
District Court agreed and held “the %trial court was mot authorized to
mme post-release control as part of COrockett’s sentence, Whea a trial
court imposes a sentence that ig unauthovized by law, the sentence is
wnlawful,” (Id. at 99 citiog Simpking at %21), Furtheemore, "[aln unlawful
as;ti :i,a '_;ne;t marely considered ervonecus and wvoddable, but 4t is whelly
gmtzwm& and void," Td. (emphasie in original). "A veid sentence
mugt h& yacared, placing the parties in the same position they would
have been in had there besn no sentence." (Id. citing Simpkins, at ¥22).
As such, the Seventh District ordered the trial court to conduct & new
&s&*ziﬁe‘rﬂaéﬁiaag hearing, Id. _ _

A mimilar situvation avese in State of Chio v. long, 2010 WL 5140785
(Ghio Apps 1 Dist.), 2011~Dhio~6115., In Long, the Defendant was convicted
in 2@0& of murder, an unclassified felony, and sentence to prison for
a term of fifteen years te life. Id, at 92, In the judgment of conviction,
the trial court stated, "as part of the sentence in this case, the defendant
is subject to post relesse control supervision of R.C, 2967.28," 1Id.
In Ap_p__;f;&l.j_nf 2010, the Defendant filed a "Motion to Vacate and Correct
& _:?csié _"Sem:{anrza,“ wiich was denied by the trial court, Id. at ¢3. The
Mfﬁn&axxﬁ appealed the trial eourt's decimion on the greund that the
trial court acted baeyond ii‘:’é statutory authority in imposing post release
- eontrel, 1Id, The Pirst District agreed and stated “R,C, 20967,28 did
ot a@xthﬁrm@ the trial court to include in defendant’s murder sentence
the requirement thar he be subject, upon release from prison, %o post
release control, id, at 94, The court further stated that "when a sentsnoing
court has imposed post relesse conmtrol without statutery authority to
do ag’f and the matter hag come to the attention of the trial court or
a rja}éirmwing court, the sentence is void and must be vacated, and the
defénﬂant must be msmmfieéd*" Id. at %5. As such, the triel court
heid that the trial court erred failing to vacate the defendant's sentence
and hold a resentencing hearing. Id. at 6.
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TIMOTHY P. CANNON, P.J.

€1} Appeliant, Darrell L. Dukes, pro se, appeals the judgments of the Portage
County Court of .Common .Pleas denying his pro se-motions for resentencing. For tﬁe
foliowing reasons, the judgment is affirmed.

{23 In July 2009, a three-count indictment was filed against appeliant,
chérging him with two counts of trafficking in cocaine and one count of possessing

criminal tools. In August 2009, another three-count indictment was filed against



appe[lan_t, chargihg him with complicity to murder, aggravated b_urglary, and aggravated
robbery.

{43} In March 2010, appellant negotiated guilty pleas as to both respective
indictments. On the second indictment, appellant pled guiity to aggravated burglary, a
flrst deg;’ee felony in Vrolatlon of R C. 2911. 11(A)( )(B), and aggravated robbery a first-
| degree felony in vroiatlon of R.C. 29‘11 01(/-'\)(3) The state entered a noi!e prosequr on
th_e remaining count of complicity to murder. Appeliant was sentenced to seven years in
' prison for the aggravated burglary and a conseoutive term of eight years for the
aggravated robbery, for a total of 15 years in'.prieon.. On the firet-indiotment,‘ appell.a'nt
pled guilty to all counts: trafficking in 'oocaihe {(both counts), foorth-degree felonies in
- violation of R.C. 2825. 03(A)(C)(4)(c) and possession of criminal tools, a ﬁ_ﬁh-degree
felony in violation of R.C. 2923 24(A)C). The trial court sentenced appeliant to three
consecutlve one-year terms for these offenses, which were ordered fo be served
concurrent with his 15-year sentence.

{94} in October 2011, appeliant filed two motions “to alter, amend or vacate”
his sentences, arguing the court erred in its March 2010 sentencing and seeking a de
‘novo resentencing hearing. In his motions, appellant argued that many of his offenses
were allied offenses of simitar import and should have merged. The trial court denied
both -motione.

5} Appellant now appeals. This court, sua sponte, consolidated appeliant's

cases for the purpose of this appeal. Appellant asserts ftwo assignments of error:



{'ﬂé}' 11.] The Trial Court erred when it denied Appeliant’s motion for re-
sentencing when it found Appellant to have had a separate animus
for each of his offenses.
{7y [2.] The Trial Court erred improperly sentencing [sic] Appeliant to
separate sentences for offenses which shouid have been merged
as athed oﬁenses of 51m|!ar |mport pursuant to Oh;o Rewsed Code .
©§2941.25(A). | | |
€8 It is well founded that any issues that could have been raieed by a
defendant on diract appeal are res judicata and not subject to appellate review. Sfafe v.
| Lintz, 11th Dist. No. 2(510—L-067, 2011-Ohio-6511, 38, citing Stafe v. Perry, 10 Ohio
St.2d 175 (1967). Here, appellant argues that his sentences are void and therefore not
preciuded from review by principles of res ;udlcata While appellant correctly notes that
the doctrine of res judicata does not preciude review of a void sentence, the doctrine
still applies to “other aspects of the merits of a conviction, including the determinetion of
guilt and the lawful elements of the ensuing sentence.” State v. Fischer, 128 Ohio St.3d
92, 2010-Ohio-6238, paragraph three of the syllabus. The Ohio Supreme Court in
" Fischer recognized that sentences considered void are typiceily those in which the trial
court facked subject-matter jurisdieﬁen. /d. at §f7. In the normal course, sentencing
errors are not jurisdictional as 1o render a judgment void.. Id. The Fischer Court merely
deﬁned the failure to impose post-release control in accordance with the statutorily-
mandated terms as ak narrow and limited exception to that rule. jd. atﬂ127.
{49} This court has declined 1o expand the holding in Fischer and has

continually held that the failure to merge sentences does not render a judgment void,



“but véfdable; therefore, “such chalienges, if not raised on direct _appeal, are barred by
the doctrine of res judicata.” State v. Cioffi. 11th Dist. Nos. 2011-T-0072 & 2011-T-
0073-, 2612-Ohio-299, €14, citing State v. Britta, 11th Dist. No. 2011-L-041, 201 1-Ohio-
6069, §17-18. See also State v. Hobbs, 11th Dist. Né. 201O—L4064, 2611-Ohio—1298,
.ﬂ43 and Sz‘aie V. Freeman 11th DIS'E No. 2010 T 0069, 2011 -Ohio- 2457 ‘[}16 Thus,
when an appellant does not raise the issue of alhed oﬁenses of su‘mlar |mport ina ’nmely
direct appeal, the Challenge is barred by the doctrine of res judicata. Cioffi, supra, 914,
'citi'ng.State v. Dodson, 12th Dist No. 'CA2011~02—034; 2011-Ohio-6347, 9. See also
State v. Poole, 8th Dist. No. 84758, 2011-Ohio-718, §13 (“the time to challenge a
- conviction based on alii-ed offenses is through a direct appeal—not a resentencing
hearing”); and State v. Goids_mith, 8th Dist. Nq. 95073, 2011-Chio-840, 11 (‘[blecause
[appellant] failed to raise i_:m direct appeal from his conviction the issue concer\ning
whether the oﬁénses challenged herein. are allied offenses of si-fnilar import subject to
merger, we find that the issue is barred by the doctrine of res judicata”).

{[10} Appellant is attempting fo use the denials of his motions for sentencmg
-reiief to raise issues that could and should have been ralsed on a direct appeal.
Appellant claims 'th.e court erred in its March 4, 2010 entry by failing to merge certain
offenses. Appelidnt had the opportunity fo timely file a direct appeal from this entry. He
failed to do so. instead appellant waited approximately 12 months to challenge his
sentencés by filing a mation for sentencing relief with the trial court. Appellant cannot
now collaterally attack his original sentences by the denial of his present maotions.

@11} Further, even if this issue could be considered, appeliant's argument

would still fail. Appellant contends that many of his offenses should have merged for



the purposes of sentencing, pufsuant to State v. Johnson, 128 Ohio St.3d 153, 2010-
Ohio-6313. However, appellant was sentenced before Johnson was decided. As the
Seéond Appeilatelbistrict recently explained, an appellant seeking to challenge his pre-
Johnson sentencing onﬁ the grounds of merger- cannot rely on Johnson “because ‘[a]
new jUdICial ruimg may be apphed only fo cases that are pendlng on the announcement
date. *** The new Judimal ruimg may not be apphed retroact;vely to a con\nction that;‘:
has bécome final, i.e. where the accused has exhausted all of his appeliate remedies.”

State v. Parson, 2d Dist'. No. 24641, 2012—Ohi5~730, 111, quoting Aff v. State, 104 Ohio

| St.3.d. 328, 2004-Ohio-6592, 6.
. {1{12}_ Consequently, the judgments of the Portage County Court of Common

Pleas are affirmed.

THOMAS R. WRIGHT, J., concurs,

DIANE V. GRENDELL, J., concurs in judgment only.
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COUNTY OF PORTAGE = )

STATE OF OHIO,
Plaintift-Appellee,
Cvs-

DARRELL L. DUKES,

Defendant-Appei!ant.
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I[N THE COURT OF APPEALS

ELEVENTH DISTRICT
JUDGMENT ENTRY

CASE NOS. 2011-P-0098
-~ and 2011-P-0099

For the reasons stated in the opinibn of this court, appellant’s assignments

of error are without merit. It is the judgment and order of this court that the

judgmeﬁt of the Portage County Court of Common Pleas is affirmed.

Costs to be taxed against appeliant.

THOMAS R. WRIGHT, J., concurs,

PRESIDING JUDGE TIMOTHY P. CANNON

DIANE V. GRENDELL, J., concurs in judgment only.
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