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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

ENTERED
“JUN 27 2012

STATE OF OHIO,

Respondent-Appellee,

Vs. : JUDGMENT ENTRY.

LAMONT HUNTER,

Petitioner-Appellant.

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed for the reasons set forth in the Opinion

filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App. R. 24.

The Court further orders that 1) a copy of this Judgment with a. copy of the Opinion

attached constitutes the mandate, and 2) the mandate be sent to the tnal court

under App. R. 27.

b
To the clerk:

for execution

Enter upon,the journal of the court on June 27, 2012 per order of the court.

A Presiding J ﬁdge
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OHIO FIRST DISTRICT COURT OF APPEALS

Per Curiam.

{f1}  Petitioner-appellant Lamont Hunter appeals the Hamilton County
Common Pieas Court’s judgment denying his R.C. 2953.21 petition for postconviction _
relief. We affirm the court’s Judgment 7 ‘

{2} In 2007, a three-]udge panel convicted Hunter of aggravated murder,
rape, and endangering children in connection with the death of his girlfriend’s three-
year-old son, Trustin Blue. For aggravated murder, the panel sentenced Hunter to
death based on two death-penalty specifications: aggravated murder Whi]e committing
or attempting to commit rape, and aggravated murdef of a child under the age of 13.
See R.C. 2929. 04(A)(7) and (A)(9). |

3 Hunter unsuccessfully challenged his convictions in his direct appeal to
the Ohio Supreme Court, State v. Hunter, 131 Ohio St.3d 67, 2011—0h10-6524, 960
N.E.éd 055, and in his 2008 postconviction petition. In this appeal from the de%ﬁai of
| his postconviction petition, he advances three assignménts of error.

1. The Evidence
{44} Hunter was convicted upon eviden¢e that Trustin had died as a
- consequence of a brain injury sustained while in Hunter’s care. When quesﬁoned by
emérgency medical pei‘sonnél and then la’w-enforéement éoncerning- the cause of the
injury, Hunter maintained that Trustin‘-ha_d fallen down his home’s basement steps.
But at trial, the emergency-room physician who had examined Trustin when he was
brought to the hospital and the deputy coroner who had conducted Trustin’s autopsy
testified that Truétin’s injuries were not consistent with a fall down carpeted steps. And
the deputy coronér offered her opinion that the cause of death had been a “diffuse brain
injury due to blunt impact/shaking i mjunes to the head.” |

il. The Postconviction Claims

{95} In his first assignment of error, Hunter challenges the common pleas

court’s denial of his postconviction claims without an evidentiafy hearing, In his
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second assignment of error, hel assails the court’s.appiication of the doctrine of res
judicafa to bér certain claims. We address these assignments of error together, and we
overrule them. |
{6} To prevail on a ﬁostconviction claim, the petitioner must demonstrate a
denial or infringement of his rights in the proceedings resulting in his conviction that
rendered the conviction void or voidable under the Ohio Constitution or the United
States Constitution. R.C. 2953.21(A)(1). A postconviction petitioner bears the initial
burden of demonstrating “substantive grounds for relief,” throﬁgh the petition, with its
supporting affidavits and other documentafy evidence, and the trial record. R.C.
2053.21(C). * |
{7} A postconviction claim is subject to dismissal without a hearing if the
petitioner has failed to support tile claim with evidentiary material setting forth
sufficient oper_ativé facts to demonstrate substantive grounds for relief. Id.; Sfate v.
| Pankey, 68 Ohio St.éd 58, 59, 428 N.Eiz& 413 (1981); State v. Jackson, 64 Chio St.ad
107, 413 N.E.2d 819 (1980), syllabus. Conversely, “the court must proceed to a prompt
hearing on the issues” if “the petition and the files and records of tﬁe case show the

petitioneris * * + entitled to relief.” R.C. 2953.21(E).

{98} The common pleas c;ourf applied the doctrine -of res judicata to bar some
of Huﬁter’s postconviction claims. Under the doetrine of res judicata, a ju;i_grnent of
conviction bars a defendant from raising in any proceeding, other than a direct appeal
from that judgment, any claim “that wa§ raised or could have been raised” in the direct
appeal. State v, Perry, 10 Ohio St.2d 175, 226 N.E.2d 104 (1967),. paragraph nine of the
syllabus. Thus’, res judicata bars a postconviction claim that could fairly have been

determined in the direct appeal, based ui)on the trial record and without resort to

evidence outside the record. Id.; State v. Cole, 2 Ohio St.3d 112, 114, 443 N.E.2d 169

(1982).
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{99 A posteonviction petitioner may resist the application of res judicata to,
bar his postconvicﬁon claim by supporting the claim with outside evidence. But merely
submitting outside evidence will not preclude the cer_nmon pleas court from applying
res judicata to bar a claim. The claim must depend on the outside evidence for its
resolution. Id. Moreover, the outside evidence must be “competent, relevant and
material” to the elaim; it must “meet some thresheld standard dt’ cogency,” i.e., it inust
be more than “marginally significant”; and it must “advance the * * * claim beyond
mere hypothesis and a desire for further discovery.” State v. Coleman, 1st Dist. No. C-
900811, 1993 Chio App. LEXIS 1486 {Mar. 17, 1993).

{910} Wher:i a pestconviction claim depends for its resolution upon outside
evidence, a comn'ton pleas court may not apply res judicata to dismiSS the claim. Pet'ry
at paragraph nine of the syllabus; Cole at 114. But a reviewing court may sustain the
claim’s dlsmlssal on other grounds State v. Peagler, 76 Ohio St.3d 496, 668 N.E.2d

4897, paragraph one of the syllabus; State v. Blankenship, 38 Ohio St.3d 116, 119, 526
N.E.2d 816 (1988). Accord State v. Glpson, 1st Dist. Nos.-C-960867 and C-960881.
(Sept. 26, 1997). ' |

| A. Prosecutoria! Misconduct——Withholding Material Evidence

{11} In his 11th postconwctlon claim, Hunter contended that he had been
denied a fair trial by the states fallure to disclose exculpatory ewdence He asserted
that the state had violated its duty to disclose exculpatory ewdenee in its possessmn,
and that the trial court had abetted the state’s vio]atien of its duty by overruling eight of
his 14 pretrial motions for discovery and his motion asking the court to review, and
then seal for appellete review, a copy of the prosecutor’s file in his case.

{1[12} The fair-trial guarantee of the Due Process Clause of the Fourteenth
Amendment to the United States Constitution imposes upon the state an obligation to
disclose to a criminal accused evidence material to the accused’s guilt or innocence. -

Brady v. Maryland, 373 U.S. 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Such evidence is
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“material” onfy if there is a “reasonable probability” that its disclosure would have
changed the outcome of the trial. United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct.
3375, 87 L.Ed.2d 481 (1985). The determination of this probability. entails an inquiry
into not whether a trial with the undisclosed evidence would have yielded a different
verdiet, but whether the evidence, “considered collectively,” “could feasonably be téken
to put the whole case in such a different light as to undermine confidence in the
verdict.” Kyles v. Whitley,. 514 U.8. 419, 434-436, 115 S.Ct. 1555, 131 L.Ed.2d 490
(1995). Accord State v. Ketferer, 126 Ohio St.3d 448, 2010-Ohio-3831, 935 N.E.2d g, 1
23-24; State v. Hughbanks, 1st Dist. No. C-010372, 2003-Ohio-187, 1 57.

{913} In Hunter’s direct appeal, the Ohio Supreme Court rejected hié‘challenge
to the overruling of his pretrial motion for discl.losure ‘of the state’s rebuttal anesses
and his motidn to seal the prosecutor’s file. Hunter, 13i Ohio St.ad 67, 2011-Ohio-
6524, 960 N.E.2d 955, at 1 133-136. His postcbnviction challenge fared no better.
Hunter neither specified the undisclosed exculpatory evidence nor supported his claim
with evidence ouﬁide the record. He instéad cited successful nondisclosure challenges
advanced iﬁ this and other_courts that, he _iﬁsisted, demonstrate “an ongoing systemic |
problem concerning the [non]d'isclosure of exculpatory evidence by the Hamilton
County Pr‘oset':utor’s- Office” and “warrant[ed] the granting of discovery to demonstrate
that the chronic problem continued in [h’isj case.” -

{1]14} Buta postconviction petitioner is not entitled to discévefy to develop his
claims unless the petition and its supporting evide;ltiary material demonstrate
substantive grounds for relief. State v. Iséa, 1st Dist. No. C-000793, 2001 Ohio App.
LEXIS 576é (Dee. 21, 2061): Because Hunter failed to support his claim with
evidentiary material setting forth sufficient operative facts to demonstrate substantive
grounds for relief, he was not entitled to discovery to develop the claim, see id.; and the
claim was subject to dismissal without a hearing. See R.C. 2953.21(C); Pankey, 68 Ohio

St.2d at 59, 428 N.E.2d 413; Jackson, 64 Ohio St.2d 107, 413 N.E.2d 89, éy]labus_.

5
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Therefore, the common pleas court proﬁerly dismissed Hunter’s 11th postconviction
claim. | |
B. Ineffective Assistance of Counsel
{915} Inclaimsz ﬂlroﬁgh 10 and 12 through‘ 17,' Hunter contended that he had

been denied the effective assistance of counsel by his trial munéel-’s inadequate
preparation and présentation of his case during the guilt aﬁd penalty phases of his trial,
We hold that the common p]eas court properIy denied these claims without an
evidentiary heanng

{916} To prevail on a claim of ineffecﬁve assistance of counsel, a
postconﬁction petitioner must demonstrate (1) that counsel’s perforimance fell below
an objecﬁve standard of reasonableness, and (2) that counsel’s deficient performance
prejudiced him. Stn'ck!and v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984); State v. Bradley, 42 Ohio St.3d 136, 538 N.E.zd 373 (1989). To
establish prejudice, the petitioner must demonstrate that counsel’s deficient
performance “so undermined the proper functoning of the adversarial process that the
trial could not have re]iablj;r produced .a ju.s,t result.” State v‘ Pc@ell .90 Ohio App.3d
260, 266, 629 N.E.2d 13 (1993) (Cltlng Lockhart v. Fretwell, 506 US 364, 113 S.Ct.
8138, 122 L. Ed. 2d 180 [1993], and Smcka‘and)

{917} Jury waiver. In his 8th clgim, Hunter contended that his trial coﬁnsel

had been ineffective in counseling hin_1 to waive a jury trial and to proceed instead to a .
trial before a .three—judge banel. | A jury waiver must be voluﬂtary, knowing, and
intelligént. Crim.R. 23; Stdte v Ruppert, 54 Ohio St.2d 263, 271,.575 N.E.2d 1250
(1978). Anda waiver is presumptively so if it was executed and filed in'éonformity with
R.C. 2045.05 et seq. State v. B.a‘ys, 87 dhio St.ad 15, 19, 716 N.E.2d 1126 (1999} {citing
United States v. Sammons, 918 F.2d 592, 597 [6th Cir.1960]).

. {918} The Ohio Supreme Court rejected Hunter’s challenge in his direct appeal

to counsel’s effectiveniess in counseling his jury waiver. The court found nothing in the
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- trial record to rebut the presumptioﬂ that the waiver had been voluntary. And it .
concluded that “[u]nder the circumstances, [the jury waiver] appear[ed] to have been a
reasonable tactical decision.” Hunter, 131 Chio St.3d 67, 2011-Ohio-6524, 960 N.E.2d
955, at 148-55. |

{919} In support of his’ postcc‘mvictioﬁ challenge, Hunter offered his own
affidavit. He averred that he had waived a jury trial because his counsel had convinced
him that a jury would be biased by substantial pretl;ial publicity and that voir dire
would Be “long ana drawn out,” and because he did not know, because counsel had
failed to advise him, that he could move for a change of venue, that his jury waiver
would .Iimi_t his challenges on appeal, or that the vote of a single juror would preveﬁt the
imposition of the death penalty. | | |

{420} In evaluating counsel’s performance, a reviewing court “must indulge a
strong I;resumption that counsel’s conduct f[ell] within the wide range of reasonable
professional assistance; ‘that is, the defendant must overcome the presumption that, -
under the circumstances, the challenged action ‘might be considered sound trial
strategy.”” Sﬁckland, 466 U.S. at 689, 104 S.Ct. 205:3;, 80 L.Ed.2d 67 (quoting Michel
v. Louisiana, 350 U.S. 01, 101, ?6‘ S.Ct. 158, 100 L.Ed. 83 [1055]). Accord Bradley, 42
Ohio St. 3d at -142, 538 N.E.2d 373. We perceive nothing in Hunter’s a%ﬁdavit that
could fairly be said to have overcome that'presurnpticm, or that might- have altered the
supreme court’s conclusion, based on the trial record, that counseling the waiver was
sound trial strategy. Thus, the common ple.as court properly denied Hunter’s challenge,
in his 8th claim, to his counsel’s effectivenes;'s in that regard.

{421} Change of venue. In his gth claim, Hunter asserted that counsel had
been ineffective in failing to request a change of venue on the ground of “extensive” and -
“prejudicial” pretrial publicity, He supported the claim with cqﬁies of press releases
and news articles dating from Trustin’s January 2006 death through Hunter’s June

2007 trial. The media reports, he insisted, portrayed him as a child-abuser and linked
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him to the “media frenzy” surrounding the August 2006 murder, in an adjacent county,

of a three-year-old boy by his foster parents.

{922} Due process demands thata criminal accused be afforded “(a} fair t_rial in
a fair tribunal.” In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 99 L.Ed. 942 (1955).
Accord State v. Weiner, 37 Ohio St.2d 11, 15, 305 N.E.zd 794 (1974). And the rightto a
jury trial secures to the accused the right to a fair trial by impartial jurors. Irvin v.
Dowd, 366 U.S. 717, 722, 81 S.Ct. 1639, 6 L.Ed._zd 751 (1961). Accord State v. Zuern, 32
Ohio St.3d 56, 68, 512 N.E.2d 585 (1987). When pretrial publicity threatens to deny
these rights, a trial court may grant a change of venue. Crim.R. 18(B); R.C. 2901.12(K).

{923} The decision to grant a change of venue is cor'nmitte& to the sound
discretion. of the trial court. State v. Maurer, 15 Ohio St.3d 239, 251, 473 N .E.2d}}68
(1984). Ordinarily, proofhof pretrial publicl:ty will not, alone, cOmpél a change of venue..
State v. Landrﬁm, 53 Ohio St. 3d 107, 116-117, 559 N.E.zd 710 (1990). An accused
seekiné a change of venue on the ground of pretrial publicity must demonstrate that a
juror was “actually biased” by exposure to that publicity. State v. Gross, 97 0i1io St.gd
121, 2002-Ohio-5524, 776 N.E.2d 1061, { 20. ‘And the “best test” }:)f juror bias is voir
dire. State v. Bayless, 48 Ohio St.2d 73, 08, 357 N.E.2d 1035 (1976). But proof of
actual juror bias is not required, and juror bias ﬁlay be presumed, ir; the rare case wheén
‘ﬁnﬂﬁmmgtorja prejudicial pretrial publicity * * .* so pervades or saturates the
community as to rénﬁef virtually impossible a fair trial by an impartial jury drawn from
that community.” Mayola; v. Alabama, 623 F.2d 992, 097 (5th Cir.1080). Accord State
v. Yarbrough, 95 Ohio St.3d 227, 2002-0Ohio-2126, 767 N.E.2d 216, 1 86,

{f24} Hunter waived his right to a jury trial. His jury waiver was not
demonstrably unknowing, involuntary, or unjnteltli.gent. And because it preceded jury
selection, it preempted any voir dire examination of prospective jurors for his éase.

Thus, the trial record does not demonstrate actual juror bias.



OHIO FIRST DISTRICT COURT OF APPEALS

{925} Nor did the evidence of pretrial publicity offered in support of Hunter’s
postconviction challenge give rise to a presumption of juror bias. That publicity, while
not insubétantial_, could not fairly be said to have been so pervasivé as to preclude any
possibility of empan;alling an impartial jury. -

{926} Tn the absence of evidence demonstrating actual juror bias or giving rise
to a presumption of bias, Hunter’s oth claim, challenging coﬁnsel’s effectiveness in
failing to seek a change of venue, was properly denied. -.

{{f27} 'Invesﬁgation, preparaﬁon, and presentation—medical evidence. In
claims 2 through 4, Hunter challenged his trial counsel’s effectiveness in countering the
" medical evidence presented by the state during the gﬁilt phase of his capital trial.
Hunter complained that counsel had engaged in “ill-informed and 'argﬁmentative cross-
'~ examination” that had allowed the state’s medical experts “to repeatedly state their
damaging conclusions” concerning the cau.se and manner of 'frustin’s death. He
further contended that counsel, instead of relying exclusively on his own medical
knowledge and his cross-examination of the state’s. medical experts, should have
r;atainéd the services of a forensie pathologist to provide expert assistance in preparing
and presenting at trial his defense that Trustin had died from injuries sustained in a fall
down the basement steps. |

{928} In support of his claims, Hunter offered his own afﬁdm«’it, in which he
averred that counsel had cited “his own medical knowledge,” along with the fact that he
had been admitted to medical school, to explain his decision to rely on cross-
examination of the state’s medical experts in lieu of calling a defense expert. Hunter
also offered outside evidence in the form of an opinion letter from forensic pathologist
Werner U, Spitz, M.D., and copies of the materials uééd by Dr. Spitz in arriviﬁg at his
opinidn. -

{429} Dr. Spitz disagreed with the state's experts concerning the cause and

manner of Trustin’s death. The emergency-room physician and the deputy coroner

9
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testified at trial that Trustin’s injuries were not consistent with'a fall down the stairs.
The deputy coroner determined that the cause of death had been a “diffuse brain injury
due to blunt impact/shaking irljuries to the head,” and that “It]he manner of death [had
been] homicide 7 Hunter, 131 Ohio St.ad 67, 2011—Ohio~6524, 060 N.E.2d 955, at Y 29
and 122 (quotmg the deputy coroner’s trlal testimony). Dr. Spitz's review of the
autopsy report, medical records, and tnal test1mony of the state’s experts led him to the
contrary opinion,. that “the death of [Trustin was] consistent with head injuries
sustained in a fall down a flight of stairs onto a concrete ﬂoor

{930} The deputy coroner testified at length concerning the bases of her
opinion. She testified that her postmortem examination had disclosed two separate
areas of broad 1mpact on Trustln s head and a serious neck injury, where the cartilage
had been pulled loose from the thorac1c vertebra, From the two distinct impact sxtes, .
the deputy coroner concluded that Trustin had been struck in the head with
“something” or that “his body had been slammed against something.” Id. at 1 26, 27,
and 122.

{931} The postmortem examination also revealed “a 1.9 centimeter ]aceratlon
of Trustin’s anus[,] a hemorrhage along the rectum s hnmg[ Ja hemorrhage going into
both sides of the pelvis[, and] three dreas of perforauon of _the réctal mucosa.” The
'deputy. coroner found those perforations to be “similar to what you could produce with
something like a pencil, jammed with a pencﬂ or sornethmg sharp like that, or could |

even be from an angled insertion of something.” " Id. at § 26- 28 (quoting the deputy

coroner’s trial testimony).

{932} Concerning the defense theory that Trustin’s death had been accidental,
the deputy coroner stated that she could “only * * * conceive of this being partially
caused by a fall down 11 carpeted steps * * * if he had fallen off the side of the stairs and
landed on his head twice.” But, she insisted, e fall down the stairs “still wouldn’t have

explained the anal in:iuries.” Id. atr‘ll 29 (quoting the deputy coroner’s triel testiruony)'.

10
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{933} Dr. Spitz found, to the contrary, “no injuries on the bcl)dy surface that
[were] not explai;lable by a fall down the steps, including the anal_' laceration and
associated hemorrhage with the soft tissues in the pelves.” The autopsy photographs,
he insisted, showed “two, parallel, -h'orizontal, sharply demarcated, impacts to the head,
which by their shape and pattern are consistent with bruises from impacts on the edges
of the steps.” He found that the “anal orifice show[ed] no evidence of ébrasion, bruising
or the typical tearing as would have occurred from adult penile penetration,” And he
_coricluded that, because the “skeletal survey postmortem, after organ donation,”
showed no evidence of injury to the cervical spine, “the separation of the lower cervical
- spine * * * fwas] an autopsy artifact.” |

{934} "_I‘he Sixth Amendment to the United States Const:itutién imposes upon’
criminal defense counsel a duty to ihvestigate the defendant’s case. Strickland, 466
U.S. at 690—6’91, 104 SCt .'2052,' 80 L.Ed.2d 67. To discharge that duty, counsel must
either conduct a “reasonable investigation [1” or “rﬁake a reasonable decision that makes
fa] particular inx-,_restigation[] unnecessary.” -Id. at 691. Accord State v. Johnson, 24
Chio St.ad 87,'89, 494 N.E.éd 1061 (1986).. | 7 |

{935} In Hunter's direct appeal, the supreme court rejected his challenge to his
counsel's efféctiveness in felying éxclusively on cross-examination to undermine the
testimony of the state’s medical experts. The court noted that counéél’s decision to rely
on cross-examination of the state’s experts in lieu of presenting defense experts did not, '
in and of itself, constitute ineffective assistance of cqunsel.' Hunter, 131 -Ohio St.3d 67,
2011-Ohio-6524, 960 N.E.2d 955, at 1 66 (citing State v. Nicholas, 66 Ohio St.3d 431,
436, 613 N.E.2d 225 [1993], and State v. Thompson, 33 Ohio St.e;d 1, 10-11, 514 N.E.2d
407 [1987])." And the court found that, in the absence of evidence in the trial record of
expert medical testimony that could and should have been ﬁresented, counsel’s

decision to rely exclusively on cross-examination “appearfed] to have been a legitimate

11
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‘tactical decision.’ ” Id. (quoting State v. Foust, 105 Chio St.3d 137, 2004-Ohio-7006,
823 N.E.2d 836, 1 97). |

{136} The silpreme court also rejected Hunter’s challenges in his direct appeal
to the sufficiency of the evidence and to the balance struck by the three-judge panel in
weighing the evidence presented at trial. In the process, the court determined that the
testimony of the state’s witnesses had been “neither inherently unreliablé nor
unbelievable,” and that Hunter’s was not the “exceptional case in which the evidence
| weigh[ed] héavily against the conviction.” Id. at § 128-129 (quoting State v.
 Thompkins, 78 Ohio St.3d 380, 387, 678 N.E.2d 541 [1997] quotlng State v. Martin, '
20 Ohio App.3d 172, 175, 485 N.E.2d 717 [1983]).

{437} The outside evidence offered in support of claims 2 through 4 would not
have compelled a contrary assessment. Neit-her couﬁsel’s invéstigation o_f Hunter’s
defense nor his cross-examination of the state’s medical experts waé demonstrably
ineffective. And Dr. Spitz’s opinion concerning the cause and manner of Trustin’s death
could not be said to have ca_sf the state’s ékperts’ opinions in such a different light asto
undermine any cbl_lﬁdence in the outcome of Hunter’s trial. Thus, Hunter failed to
demoﬁ'strate a reasonable probability ‘thait, but for counsel’s alleged deficiencies in
investigat_ing and presenting the medical evidence, the results of his trial would have -
been different. Therefore, the common pleas court properly denied the claims.

{438} Investigation, preparation, and | presenfation;altemative-kilier
defense. In claims 5 through 7, Hunter assailed his counsel’s effectiveness in
investigating and in presenting at trial evidence that others mighf have caused Trustin’s
death. He asserted that counsel had failed to rebut tﬁe state’s evidehce pointing to him
as the perpetrator of physical abuse that had twice sent Trustin to the hospital in 2004, .
and that counsel had failed -to impeach with prior inconsistenf statements the

testimony of state’s witnesses Amber White and Wilma Forte.

12
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_ {1]39} The state presented at trial evidence that Trustin had previously been
injured whlle in Hunter's care. An emergency-room visit in January 2004 revealed a
broken tlbla a visit in June 2004 disclosed old and new fractures on Trustin’s hand and
foot, swollen lips, ear injuries, hair loss, bruises on his head, and swelling and abrasions
on his penis. In each instance Hunter claimed that the itljuries had been caused by a
~ fall while carrying Trustm down steps. -

{f40} After the June 2004 incident, Trustin was removed from his mother s
custody and p_laced in the custody of Amber White. White and her daughter Wilma
Forte testified at trial that, beginning in 2003, Trustin had evinced a fear of Hunter in
the form of cryingl, shaking, and vomiting. Forte further testified that, two days before
his death, Trustin had told her that. he feared Hunter, and that Hunter had hurt him.

{941} At trial, the three-judge panel rejected defense coensel’s challeege under
Evid.R. 404(B) to the admission of evidence concerning the J anuary and June 2004

| incidents. On appeal, the supreme court uphelti the panel’é ruling, lﬁrgding these “other
acts” to be so “eerily similar” to the charged offenses tha_t they wet'e relevant to the
truthfulness of Hunter’s claim that Trustin had died as a conseqtlenée of an accidental
fll. Id. at114. B
.{1142} In sui)port of his pestconvietion claims, Hunter offered otltside- evidence
_in the form of agency reports, interviews, and assessments. He argued that this
evidence, had it been presented at trial, would have suggested that some of Trustin’s
2004 injuries had been caused 'bg-z an allérgic reaction; and that Trustin’s mother, who
suffered from mental-health problems, “violent tendencies,” and “severe parenting
skills deficiencies,” had been the person who in 2004 had injured Trustin, The
evidence would also, he insisted, have provided proof that White had lied when, on
cross—exammatlon by defense ‘counsel, she denied that her brother who sometimes

stayed with her, had been previously charged with rape, and that Forte had lied when,
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on cross-examination, she stated that- her concern for Trustin’s safety had only
extended to sﬂuatmns mvolwng Hunter o

{943} In addition to the evidence prowded by White and Forte and the
evidence concerning the 2004 incidents, the state adduced at trial substanttal evidence
implieating Hunter in Trustin’s death. And again, Hunter’s was not the “axceptional
- case in which the evidence weigh[ed] heavﬂy against the convictior:l.” Id. at 1 128-129,
Because counsel’s alleged defi_eiencies-concerning.these matters could not be said to
have been outcome determinative, the common pleas court ptoperly denied claims 5
through 7. '

{444} ;nvesﬁgation, preparation, and presentation—-—mitigetion evidence.
Hunter directed claims 12 through 17 against the adequacy and effectiveness of
counsel’s preparation for and presentation of his case in tnitigation. These claims were
a]se properly denied without-an evider_itiary heariﬁg. - | | |

{945} Hunter argued that his counsel had Been ineffective in failing to
reasonably investigate, or to retain mitigation, psychological, and substance-abuse
experts to aid in preparing and presenting, mitigatiﬁg evidence eoncerning Hunter’s
.family history, background, and charaeter. In support of these, clztims, he offered
outside evidence in ttxe form of documents showing his crimiﬁa] record and history of
substance abuse and the affidavits of fanﬁly members, a clinical psychologist, and
several ‘mitigation specialists. This evidence, Hunter insisted, demonstreted his
counsel’s “fail[ure] to present a complete picture of who Lamont Hunter was.”

{946} In Hunter’s direct appeal, the supreme court rejeeted his challenges to
trial counsel’s effectiveness in presenting his case in mitigation. The court noted that
counsel initially app.ointed to represetlt Hunter had employed a mitigation specialist o
and a psychiatrist, and that retained counsel had also requested a mltlganon specmhst
had secured two contlnuances to prepare the case in-mitigation, and had presented

“detailed” and “extensive” mitigating evidence. Id. at 1 65 and 70. The court found

14



OHIO FIRST t)ISTRICT COURT OF APPEALS

nothing in tﬁe trial record to show that counsel’s initigation invééfigation had been
inadequate, or that counsel had been ineffective in failing to -pr'eserit the testimony of a
psychologist or mitigation specialist.

{47} In eva]uaﬁng Hunter’s death sentence, the court noted that counsel had
presented in mitigation testimony by five family memberé and two other witnesses
concerning Hunter’s alcohol and drug abuse and dependence, his father’s alcoholism,
- his family’s history of domes_tic violence, and his criminz;l record, which included
convictions for drug trafficking and domestic violence. Of the sjtatutury mitigaﬁhg'
factors, the court found only the R.C. 2929.04(B}(7) “catchall’ p!rovision applicable.
The court gave “some weight” to the evicience of Hunter; s love and care for his children
and his family’s love and support. But the court gave “little wéight” to the evidence
concerning Hunter’s history of substance abuse, in the absence of some evidence of a
connection be’cween his substance abuse and Trustin’s death, And the court gave no
welght to Hunter's-expressions of remorse and sorrow, because Hunter had continued
to deny any tole in Trustin's death.

{148} Weighing that evidence, the court fouhd that the aggravating factors
clearly outweighed the mitigating facfors béyond a reasonable d;;)ubt. The outside
evidence submitted by Hunter in sdpport of claims 12 through 17 would not have .
compelled a contrary conclusion. Thus, bécause Hunter failed to demonstrate
substantive grounds for relief, the comfnon pleas court propefly den_jed the claims.

{449} Confiict of interest. In his 10th postconviction claim, Hunter
contended that he had been denied his consﬁtutional right to the a§sistance of counsel
free from conflicts of interest, He-argued‘, and foefed outside evidence demonstrating,
that counsel had represented him while laboring under a federal investigation that,
soon after Hunter's conviction, had culminated in counsel’s conviction and
mcarceratlon and the suspensmn of his license to pracnce law. Hunter asserted that

counsel’s representation of him while under investigation had created a conflict of
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interest” that had materially affected counsel’s performance at trial, as evidenced by the
instances of coun'sel’s ineffectiveness aheged in Hunter's other postc_:oﬁvictidn Cla:imS. |
{50} The Sixth Amendl;hent right to the effective assistance of counsel sécures
to a eriminal defendant both the right to competent representation and the right to
representation. that is free from conflicts of interest. Wood v. Georgia, 450 U.S. 261,
271, 101 8.Ct. 1097, 67 L.Ed.2d 220 (1981); Glasser v, United States, 315 U.S. 60, 70, 62
S.Ct. 457, 86 L.Ed. 680 (1942); To prevail on a claim thét he -was"dénied his right to-
conflict-free counsé], a defendant must demonstrate “an actual conflict of interest.”
Wood at 273. An “actual corflict of interest,” for purﬁoses of the Sixth Amendment, is
“a conflict of inj[erest that advgrsély affects counsel’s perfoﬁnance.’,’ Mickens v. Taylor,
535 U.S. 162, 172, 122 S.Ct. 1237, 152 L.Ed.2d 291 (2002), fn: 5. Thus, to prbv'e an
“actual conflict of interest,” the defendant must show that his.counsel “actively
represented éonﬂiqting interests,” and that the conflict “éct'uaﬂy affected the adequacy
of his represeﬁtaﬁon." Id. (quoﬁng Cﬁyler.v. Sullivan, 446 U.s. 335, 349-350, 100 S.Ct.
1708, 64 L.Ed.2d 333 [19801]). ‘ '
{¢51} In Hunter’s direct appeal, the supreme court rejected 1}is contention that
his counsel had been inéffective because of his pending federal éharges. The court
noted that “[plending criminal charges against an attorney are, without more,
insufficient to support a claim of ineffective assistance of couns'el.” . Hunter, 131 Ohio
St.3d 67, 2011-Ohio-6524, 960 N.E.2d 955, at 1 44-45 (quéting State v. Williams, 52
Ohio App.3d 19, 556 N.E.2d 221 [1989], paragraph two of the syllabus). And the court
held that Hunter had failed to satisfy the Strickland standard of c_)utéome—determinative
ineffectiveness, because the trial record was devoid of evidence .concer‘ning the pending
charges or supporting Hunter’s claims that counsel’s need for césh; had prompted him

to undertake Hunfer’s representation and that counsel’s own legal issues had affected

the quality of that rep.reéentaﬁon.

16



OHIO FIRST DISTRICT COURT OF APPEALS .

{952} While Hunter had based his challenge on direct appeal upon his Sixth
Amendment right‘ to competent counsel, he predicated his 10th postconviction“ claim
- upon the guaranteelof conflict-free counsel. A “conflict of interest” arises when regard
for one duty leads to disregard of another duty. Thus, the right to conflict-free coux;se]
is implicated when an attorney represents multiple clients ‘with- coinpeting interests.
State v. Manrdss, 40 Ohio St.3d 180, 182, 532 N.E.2d 735 (1988) (hélding that a
conflict of interest arises when counsel incurs a duty on behalf of orie client “to contend
for that which [his] dutyrto another client requires him tb oppose;’).'

{453} The right to conflict-free counsel may also be implicated when counsel’s
representation of the defendaﬁt is adversely affec_:ted by counsel’s personal or financial
interests. Mickens at 174; see, e.g., State v. Bryant, 6th Dist. No. L-84-249 (Oct. 18,
1085) (finding a conflict of interest when retained counsel was indicted for drug
trafficking for accepting as his fee cocaine alleged to have been _stolen by defendant
from his murder victims); But, again, the right protects against * ‘an acﬁal conflict of .
interest’ * * as opposed to a mere theoretical division of loy.a]tires.” Mickens, 535 U.S.
at 172, 122 S.Ct. 1237, 152 L.Ed.2d 291 (quoﬁng Wood, 45(:3 UfS. at .273, 101 S.Ct. 1097,
67 L.Ed. 2d 220). Thus, ﬁunter was required to defnoﬁstrate not only thﬁt his counsel
had actively represented conflicting interests, but aléo that the conflict had actﬁally
" affected the adequa_cy of counsel’s réﬁresentation. See id. (quoting Cuyler, 446 U.S. at
349-350, 1060 S.Ct. 170_8, 64 L.Ed.2d 333). Nothing in the evidentiary material
submitted by Hunter in support of his claim could fairly be said to demonstrate a
causative link between the alleged conflict of interest and an inaciequacy in his counsel’s .
representation. Therefore, the common pleas court properly denied his 10th élai;n.

C. Actual Innocence

{454} In his 1st claim, Hunter contended that outside evidence offered in _

support of his other claims demonstrated his innocence of the char'ges.r The common

pleas court properly denied this claim of actual innocence, because the claim did not.
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demonstrate a constituﬁonal violation in the proceedings leading to Hunter’s
convictions. See State v. Campbell, 1st Dist. No. C-950746, 1996 Ohio App. LEXIS 5114
(Nov. 20, 1996). Accord State v. Byrd, 145 Ohio App.ad 313, 331, 762 N.E.2d 1043 (1st
Dist. 2001). ,

D. Constitutionality of Death Senfence -

{055} In claims 18 through 22, Hl.;nter advanced vaﬁous challenges to the.
éonstitutionality of l_:is death sentence. These claims were also pfoperly denied without
a hearing, |

{56} Proportionality. In his 1gth claim, Hunter contended that his death
sente;nce violated the Due Process and Equal Protection Clauses of the state and federal
constitutions because the sentence was disproportionately more severe than sentences
impose.d on similaﬂ.y-situated capital defendants in Hamil;con County. As proof of the
county’s “arbitrary and capricious” application of the death-penalty law, he provided a
list of cases since 1998 in which the _death penalty had been sought b_ut bhad not been
imposed. | ) | | |

{57} In Hunter’s ' direct appeal, the Ohio Supremé Court conducted the
proportionality review fnandated by R.C. 2929.05 and concluded that the deatE penalty
imposed in his'case was “appropriafce and proportionate when compared to death
sentences imp;oséd for other child-murders * * * [and] when compared with death
sentences approved for other rape-murders.” Hunter, 131 Ohio §t.3d 67, 2011-Ohio-
6524, 960 N.E.2d 955, at 206—2_07. Proportionality review is not constitutionally
mandated. Pulley v. ‘}.’-Iarn's., 465 U.S. 37, 104 S.Ct. 871, ;79 L.Ed.zd 29 (1984); State v.
Jenkins, 15 Ohio St.3d 164, 175, 473 N.E.2d 264 (1984). Thus, the scope of the

_proportionality review conducted under R._C. 2929.05 is for the courts to determine.
State v. Steffen, 31 Ohio St.3d 111, 123, 509 N.E.2d 383 (1987). The Ohio Supreme

Court has determined that a reviewing court “need [not] consider any case where the
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‘death penalty was sought but not obtained.” Steffen at 124. Therefore, the court
- properly denied Hunter’s 1gth claim. | ‘ - _

{958} Prosecutorial discretion. ‘In his 20th claim, Hunter also invoked the
state and federal constitutional due-process and equal-protection guarantees, along
with the Eighth Amendment’s protection against cruel and unusual punishment; to
argue that the “uncontrolled discretion” afforded the Hamilton County Prosecuting
Aftorney in seeking the death penalty permits the death penalty to be imposed
arbltranly, capnczously, and discriminatorily.

{959} In support of these claims, Hunter offered a statistical “breakdown by
disposition” of capital cases prosecuted in Hamﬂton County that, he insisted,
“demonstrates the erratic.method of charging and prosecuting [the county’s] capital
cases.” But both the United States Supreme Court and the Ohio Supreme Court have
,rejécted constitutional challenges to tl%eﬂeath penéﬁt}r- préedicated on the mere fact of '
prosecutorial discretion, Gregg v; Georgia, 428 U.S. 153, 199-200, 96 S.Ct. 2909, 49
L.Ed.2d 859 (1976); Jenkins at 169-170, or based upon statistics that purport to show a
racial disparity in the imposition of the dea_tlh penalty. McCleskey v. Kemp, 481 U.S.
-27§, 297, 107 5.Ct. 1756, 95 L.Ed.2d 262 (1587); Sfeﬁ‘en‘ at 124. Because Hunter failed
‘to support his claim with outside evidence demonstrating racial discrhniﬁaﬁon in the
imposition of the death penalty in his case, thé common pleas coﬁrt properly denied his
2oth claim. See Steﬁen at 125. - o |

{960} Ineffective counsel. In his 18th claim, Humnter-asserted that his counsel
had been ineffective in failing to offer at trial evidence supporting the argument that the
death penalty is applied in an uncoﬁstitutionally arbitrary and discriminatory maﬁner.
This claim depended upon the success of, and thus logically fell Wlth Hunter's 19th and
2oth claims. Therefore, the common pleas court properly demed Hunter s 18th clalm

{1[6;} Reporting for proportionality review. In his 21st claim, Hunter ',

contended that his due-process and equal-protection rights were violated by -
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inadequacies in the reporting system manciaf';-ed by R.C. 2929.021 and 2929.03 for
appeliate proportionality review, as that system is administered by Hamilton County.
. The common pleas court properly denied this clalm, because Hunter failed to
demonstrate that the alleged inadequacies in the ceunty‘s reportmg system prejudiced-
the proportionality review conducted by the supreme counrt in his case.

{62} Lethal :ryectron And the court properly demed Hunter’s challenge in
his 22nd claim to the constitutionality of the state’s use of lethal injection as a means of
execution, The Ohio Supreme Cburt has determined that execution by lethal injection
does not run afoul of the Fighth Amendment’s proscription against cruel and unusual
punlshment State v. Carter, 89 Oh]O St 3d 593, 608, 2000-0Ohic-172, 734 N E.2d 345.

E. Cumu!at:ve Error '

{963} In his 23rd and final postconviction claim, Hunter contended that the '
cumulative effect of the constitutional deprivations alleged in his petition’s other claims
was to deny him a fair triair A judgment of conviction may be reversed if the Cumtﬂaﬁve
effect of errors deemed separately harmless is to deny the defendgnt a fair trial. State v.
DeMarco, 31 Ohio. St.3d 191, 509 N.E.2d 1256 (1987), pai'agraph two ‘of the syllabus.
But by its terms, the doctrine of “cumulative error” will not provide a basis for reversal
in the absence of multiple errors. State v. Ma&rigal, 87 Ohio St.3d 378, 393, 721
N.E.2d 52 (2000). Becausé Hunter failed to support his postconviction petition with
evidence demonsfrating multiple constitutional deprivations, the common pleas court
properly denied the cumulative-error challenge advanced in his 23rd claim._ See State
v. Van Hook, 1st Dist. No. C-910505, 1992 Oiio App. LEXIS 5350 (Qct._ 21, 1992). '
lll. Discovery |

{64} In .h.is third and final assignment of error, Hunter contends that he was
denied due process by the common pleas court’s failure to afford him the “essential -
mechanisms of off-record fact development,”‘that is, discovery and the funds to retain

experts to aid him in developing his postconviction claims. This challenge is untenable.
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-

{465} The postconviction statutes do not contemplate discovery in the initial
stages of a pastconviction proceeding. State ex rel. Love v, Cuyakioga Cty. Prosecutor’s
Office, 87 Ohio St.3d 158, 159, 718 N.E.2d 426 (1999); State v. Zuern, 1st Dist. Nos..C-

900481 and C-910229, 1991 Ohio App. LEXIS 5733 (Dec. 4, 1991). And the failure of -
the statutes to so provide does not contravene any state or federal constitutional right.
State v.-Jones, 1st Dist. No. C-990813, 2000 Ohio App. LEXIS 6197 (Dec. 29, 2000).

- Thus, a postcoh'viction?petiﬁo-ner is entitled to discovery to develop his claims, and to

experts to aid in that discovefy, oniy if the petition and its supporting evidentiary

material demonstrate substantive grounds for relief. Issa, 1st Dist. No. C-000793, 2001

Ohijo App. LEXIS 5762. '

o {966} Because Hunter’s posteonviction claims were propetly denied without an
evidentiary hearing, he was not entitled to discovery or the_ funding for experts to aid in
discovery, Accordingly, we .overru]e the third assignment of error. |

| - V. weAffim
{967} Finding no merit to any of the challenges advance;d on appeal, we affirm
the judgmént of the common pleas court. |

Judgmentaffirmed.

HILDEBRANDT, P.J., SUNDERMANN and HENDON, JJ.

Please note:

The court has recorded its own entry on the date of the release of this opihion.
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