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Explanation of Why This Case Is a Case of Public or Great General Interest
and Involves a Substantial Constitutional Question

Lamont Hunter is actually innocent of murdering and raping three year-old Trustin Blue.
Evidence demonstrating his innocence was uncovered in post-conviction and presented in a
properly-filed post-conviction petition. Even so, the lower courts have ignored this evidence in
finding that “post-conviction claims of actual innocence do not involve a denial or infringement

of petitioner’s rights.” State v. Hunter, No. B-0600596, Slip opin. at 2 (Hamilton C.P. July 16,

2009} [hereinafter TC op.], attached at A-1; See also State v. Hunter, 2012 Ohio 2852, 2012

Ohio App. LEXIS 2530, 54 (Hamilton Ct. App. June 27, 2012), attached at A-9 (finding that
“the claim did not demonstrate a constitutional violation in the proceedings.”). These issues
cannot be raised on direct appeal because resolution of the claims involves consideration of

evidence outside of the record. State v. Ishmail, 67 Ohio St. 2d 16 (1981). The failure of Ohio

{o provide death row inmates an avenue to raise issues of actual innocence cénnot be tolerated.
Indeed, because claims of actual innocence involve the most basic and fundamental rights

to “life and liberty” under the due process clause of the Fourteenth Amendment and the Eighth

Amendment of the United States Constitution, claims of actual innocence should rightfully

sound in post-conviction. See Herrera v. Collins, 506 U.S. 390, 419 (1993) (O’Connor, J.,

joined by Kennedy, J., concurring) (“executing the innocent is inconsistent with the
Constitution™); Id. (O’Connot, J., joined by Kennedy, I., concurring) (“the execution of a legally
and factually innocent person would be a constitutionally intolerable event.”); Id. at 429 (White,
J., concurring) (“T assume that a persuasive showing of ‘actual innocence’ made after trial, even
though made after the expiration of the time provided by law for the presentation of newly
discovered evidence, would render unconstitutional the execution of petitioner in this case.”); Id.

at 430 (Blackmun, J., joined by JJ. Stevens and Souter, dissenting) (*Nothing could be more



contrary to contemporary standards of decency ... than to execute a person who is actually

innocent.”); Schlup v. Delo, 513 U.S. 298, 316 (1995). Sece also House v. Bell, 311 F.3d 767,
768 (6th Cir. 2002).

As it currently stands, a wrongfully convicted defendant, who has a colorable claim of
actual innocence, has no avenue in the Ohio courts to raise that claim. This Court should accept
jurisdiction in this case to establish once and for all thaﬁ there is, as there should be, an avenue
for relief in the Ohio courts when a defendant wishes to raise a claim of actual innocence. This
is what the United States and Ohio constitutions mandate as well as what justice requires. Id.

Statement of the Case

Appellant Lamont Hunter was convicted in the Hamilton Co;anty Court of Common Pleas
'of one count of aggravated murder with two death speciﬁcation.s,. .one count of rape, and one
count of endangering children. The jury recommended a death sentence, and Hunter was

sentenced to death on September 20, 2007. Hunter appealed his conviction to the Ohio Supreme

Court; on December 20, 2011, this Court affirmed Hunter’s sentenc.e. State v. Hunter, 131 Ohio
St. 3d 67, 960 N.E.2d 955 (2011).

Hunter filed a timely post-conviction petition on June 25., 2008. .Hunter amended his
petition for the first time on July 1, 2008 and for a second time on August 11, 2008. Hunter filed
a motion for discovery on August 19, 2008. That motion was denied on September 3, 2008. In
addition, Hunter petitioned the trial court below to provides funds for a substance abuse expert.
The trial court denied his motion seeking funds for a substance abuse expert on October 20,
2008. The State then filed its Motion to Dismiss Petition on October 31, 2008. Hunter filed a
memorandum contra the State’s response on November 24, 2008. The trial court subsequently
filed its Findings of Fact and Conclusions of Law denying Hunter’s Post-conviction Petition on

July 16, 2009. See TC op., attached at A-1.



Hunter timely appealed to the First District Court of Appeals. On June 27, 2012, the First
District Court of Appeals affirmed the trial court’s judgment without affording discovery or an

evidentiary hearing. State v. Hunter, 2012 Ohio 2852, 2012 Ohio App. LEXIS 2530 (Hamilton

Ct. App. June 27, 2012), attached at A-9.
Statement of the Facts

Lamont Hunter was convicted of the aggravated murder and rape of three year-old
Trustin Blue. When a three-judge panel sentenced him to death, they spared no words in
describing their feelings of contempt for Hunter. They described Hunter as “a savage,” who
“raped and devoured a three-year old child,” and Was “the lowest form of dehumanized
individual . . . a cowardly, calculated, cold-blooded and really unremorseful killler].” (Tr. 831.-
32) |

The judges’ view of Hunter and the evidence against him would have been markedly
different had competent counsel presented the compelling medical evidence uncovered during
‘post-conviction: that Trustin’s death was not the result of a brutal beating and rape, but rather
was caused by a fall down the basement steps, just as Hunter described. Unfortunately for
Hunter, his own counsel never uncovered this evidence due to his failure to investigate.

When viewed in light of the newly discovered evidence that Trustin’s death was a j:ragic
accident rather than fatal child abuse, the circumstances that contributed to his conviction and
death sentence become apparent. Trustin’s previous abuse had been blamed on Hunter, but a
caseworker returned Trustin to his mother, who was still living with Hunter. A public spotlight
was glaring on the perceived failings of both children’s services agencies and the legal system
for failing to protect children from their own caregivers. And Hunter’s attorney was so
embroiled in his own serious legal troubles that he failed to conduct any investigation, present

medical evidence corroborating Hunter’s statement, or investigate or present available evidence



to save Hunter’s life. The constitutional errors that arose as a result of those circumstances led to
the unjust conviction and sentencing of Lamont Hunter.
A. Trustin Blue dies from head injuries
On January 19, 2006, Trustin Blue was rushed to Cincinnati’s Children’s Hospital.
When he arrived at the hospital, Trustin was unresponsive and in a coma. Trustin was put on life
support, but a day later, he was taken off of life support and died. (Tr.311-12, 611.) Medical
examiners determined that Trustin had died from severe injuries to the head. (Tr. 321).
Additionally, Trustin had a tear on his anus. (Tr. 316.)
Once it was determined that Trustin’s injuries were a result of trauma to the head,
- investigators began questioning the boyfriend of Trustin’s mother, Lamont Hunter. Hunter was
alone with Trustin at the time he was injured. (State’s Trial Ex.‘ 12.) Hunter told investigators
- and hospital personnel that Trustin had fallen down the stairs to the basement. -By the time
‘Hunter reached Trustin, he was lifeless. (Tr. 66.) Hunter’s story did not satisfy the investigator
~-because she “never saw a child who was so devastated — so injured so greatly by a fall down the
stairs.” (Tr. 67.) What also raised doubts about Hunter’s story was the fact that Januvary 19,
2006 was not the first time Trustin had been in the Children’s Hospital emergency room. Trustin
~had been seen in the Children’s Hospital emergency room in both January and June of 2004,
:B. Trustin’s previous trips to Children’s Hospital
In January 2004, Trustin was brought to the emergency room by Hunter with a broken
leg. (Tr. 205, 292.) Hunter, who brought Trustin in, explained that he fell up the stairs while he
was holding Trustin. (Tr. 292, 445.) His explanation was congsistent with the injuries, and the
incident was not referred for further investigation. (Tr. 292, 446.)
In June 2004, Trustin was again seen in the emergency room, this time with a number of

fractures in his body. (Tr.295; State’s Tr. Ex. 22.) Trustin bad fractures on his hand, feet and on



his fifth toe. A skeletal examination determined that some of Trustin’s fractures were new and
some were old. (Tr. 295-96.) In addition, Trustin had swollen lips, a swollen penis, an abrasion
on one of his ears, a scratch in his ear canal, hair loss, a small bruise on one side of his head, and
bruising on both sides of his ears. (Tr. 300-01.) The hospital determined that Trustin’s injuries
were inflicted and were a result of child abuse. (Tr. 304.)

On June 9, 2004, Tiffany Bradbury, an investigative worker for Hamilton County Job and
Family Services became involved with Trustin’s case. (Tr. 473.) Bradbury interviewed Hunter
because he was alone with Trustin when he was injured. (Tr. 478.) Hunter denied that he hurt
Trustin, but based on her conversation with Hunter, Bradbury decided not to allow Trustin to go
home with Hunter. (Tr. 478-79.)

Trustin was not allowed to go home with his moﬂner Luzmilda Blue either. Job and
Family Services was familiar with Luzmilda and were already involved before Trustin was born.
(Ex. 28, 33). Right after Trustin was born, Luzmilda called Job and Family Services threatening
to kill her children if someone did not come and get them. (Tr. 528, 532, 563; Ex. 33.)

Job and Family Services came up with a safety plan for Trustin and also for Luzmilda’s
other two children, Terrell and Tyree, to stay with Luzmilda’s sister. (Ir. 480.) Eventually,
Trustin was taken away from Luzmilda and a protective order was issued that prohibited Hunter
from being around Trustin. (Tr. 207.) Job and Family Services also had concerns that Luzmilda
might cause harm to Trustin, and allowed her only supervised visits. (Tr. 487, 507; Ex. 35,36)

Luzmilda had been diagnosed multiple times with severe depression, had previously
threatened to kill her children and had been previously charged with neglect of her other
children. (Exs. 33, 36.) One report noted that Luzmilda’s “lack of remorse or regret for what
may have occurred places all three of her children at high risk for further abuse.” (Ex. 36.)

Another assessment of Luzmilda noted her lack of concern for Trustin:



“Qhe cried often when discussing her children’s removal, but there were no tears when

discussing her son’s abuse and his physical damage...Not only does she claim not to

know what happened to her child, but also she doesn’t seem particularly concerned with

finding out, only with getting her children back.”
(Ex. 36.) The result of Luzmilda’s Minnesota Multiphasic Personality Inventory-second edition
(MMPI-2) suggested that Luzmilda may “hehave in an extremely aggressive manner at times.”
(Ex. 36.) Luzmilda was also suspected of “internalizing anger and resentment that could
manifest as violent tendencies. She made the odd comment at least two times during the
assessment that if an individual wanted to abuse a child, they Wouldh’t break a finger, a hand or a
foot.” (Ex. 36).

In August 2005, Trustin, Terrell, and Tyree were returne& to Luzmilda, and Job and
Family Services terminated its involvement with the family. (Tr. 55 8; Ex. 35.) Despite the fact
that it was determined that Trustin’s injuries resulted from Child abuse, no one was ever
prosecuted. for any crimes. |
C. Statements by the coroner and medical reports fueled the media’s rush to judgment

The medical report from Children’s Hospital stated that Trﬁstin had a head injury, retinal
hemorrhaging, and an injury to his anus that was still bleeding during an exam. (Def. Tr. Ex. 1.)
The news media declared that “Trustin was shaken, beaten to deaﬂl and raped with some sort of
sharp object.” (Ex. 28.) The autopsy report confirmed what everyone already “knew”: Trustin’s
death could not be an accident, but was instead a homicide caused by child abuse. (Ex. 4, 28.)
The Hamilton County Coroner stated what he believéd Trustin would say: “Give me justice, give

me peace. And give me a legacy by not allowing this to happen to another child.” (Ex. 28.)

D. Trustin’s death viewed as yet another failure by an agency responsible for
protecting children

Within a few weeks after Trustin’s death, Hamilton County Prosecutor Joe Deters

launched an investigation to determine whether the system might have missed warning signs that



ted to Trustin’s death. (Ex. 27.)} Deters noted that Trustin had been taken to Children’s Hospital
twice in the last two years with injuries, and that because there had been two previous injury
reports, Trustin’s death should have been prevented. (Id.)

The Cincinnati Enquirer turned its focus on Hunter less than two weeks before his trial
was set to begin, with a lengthy “investigative report” and an extensive portion of its website
dedicated o the death of Trustin Blue. (Ex.28.) The Cincinnati Enquirer noted that “Trustin is
one of seven children since 2003 who have died after the Hamilton County Department of Job
and Family Services was charged with either protecting them or checking out abuse complaints.”
Social workers, the police department, and the courts were chastised for failing to protect
Trustin. (Ex. 28.)

The evidence, as reported by the news, was‘ that Trustin was left in the care of a known
child abuser and then died. The easiest and most logical .explanation was that Hunter did
something to cause Trustin’s injuries.

E. The wrong attorney

Initially, defense attorneys, Norm Aubin and Steve Goodin, were appeinted to represent
Hunter. (T.d. 16, 17.) The Hunter family believed in Hunter’s innocence. Hunter’s family and
friends knew that Hunter regularly watched many children from the famity, and all of these
family members and friends were consistent in saying that Hunter never physically or sexually
abused them. They contacted Clyde Bemnett, a high-profile criminal defense attorney from
Cincinnati, about Hunter’s case. Ultimately, the Hunter family was able to secure the funds to
retain Bemnett, and he entered his appearance on Hunter’s case just days before the trial was set
to begin. (T.d. 244.) The trial was continued for several months, until June 11, 2007. (T.d. 245.)

The Hunter family knew that Bennett was a well known criminal defense attorney who

worked for a large law firm. What the family did not know when Bennett accepted this case was



{hat Bennett had never before handled a case as serious as Hunter’s — one where Hunter’s life
was on the line. What the family also did not know is that Bennett was under investigation by
the federal government for complicity to commit murder and for structuring financial
transactions. (Exs. 11, 19, 20, 21, 22, 23, 24, 25.) The Internal Revenue Service and the Drug
Enforcement Agency were involved in the investigation. (Ex. 24,25.)

Initially, Bennett’s participation in Hunter’s case was very reassuring to his family.
Bennett was confident that he would be able to refute the medical examiner and coroner’s
testimony through his cross examination. In fact, Bennett advised Hunter that he had at one
point been admitted (o medical school and therefore was knowledgeable about the medical
testimony. But, Bennett did not want to try the case to a jury. The voir dire process for a capital
trial could take weeks and the media frenzy around his case was high.

Bennett sp'oke with Hunter about waiving his right to a jury trial. (Ex. 11.) Bennett did
not advise Hunter of the many disadvantages of waiving a jury trial in a capital case. Hunter did
ot know that just one juror could have prevented him from receiving the death penalty. Instead,
Hunter was aware of all of the negative pre-trial publicity about his case, and about other cases
involving children killed by abuse. Hunter knew that there were articles about him sticking a
sharp object in Trustin, about him beating Trustin, and about him being involved with Trustin’s
abuse prior to his death. (Ex. 11.) The decision was made to try Hunter’s case to a three judge
panel. (Tr. 90; T.d.. 342.)

F. The State’s case

During the trial, the State presented evidence that Trustin was anally raped and beaten to
death. Dr. Katherine Makoroff, the attending physician at Children’s Hospital testified that
Trustin had bleeding subdural hemorrthages on both sides of his brain and a lot of swelling to his

brain. (Tr. 319.) Trustin had the severest type of brain injury. (Tr. 321.) Trustin also had a



great deal of retinal hemorrhaging and a deep tear on his anus. Dr. Makoroff opined that neither
of these conditions were consistent with falling down the stairs. (Tr. 316.) She further testified
that the anal tear was consistent with penetration by a penis or an object. (Tr. 318.) Dr.
Makoroff testified that although she could not provide the exact time when Trustin was injured,
the severity of his injuries meant that Trustin would have been comatose within seconds of the
injury, if not immediately. He would not be able to talk on the phone, run, eat or watch
television after he was injured. (Tr. 322.)

Dr. Makoroff also testified about Trustin’s visits in January and June of 2004 to the
emergency room. Dr. Makoroff testified that the fractures seen by the hospital were not the
types of fractures you would normally see in a child, but that the bruising around the ears is what
is typically seen in child abuse cases. (Tr. 300-01.)

Dr. Mona Grethel Case Harlan Stephens, the coroner who performed Trustin’s autopsy,
testified that the head injuries sustained by Trustin were caused by impacts with a broad surface.
“(Tr. 593.) Dr. Stephens testified that Trustin’s injuries would be hard to produce short of a major
car crash, and that the amount of force to displace the vertebral disk was comparable to the
amount of energy that would be required to tear off an ear. (Tr. 593, 643.) Dr. Stephens also
{estified about Trustin’s anal injuries, noting that portions of the hemorrhage in Trustin’s rectum
extended to his kidney. (Tr. 595.) The prosecutor emphasized the broken vertebra and deep anal
injuries when he argued that Trustin’s death was a purposeful killing. (Tr. 662-64.)

G. A flawed cross-examination of the State’s experts and lack of defense expert leads to
Hunter’s conviction

Bennett’s entire defense was predicated upon the assumption that his cross-examination
skills (and alleged medical knowledge) would impeach the testimony of the state’s expert

witnesses. Bennett relied on cross-examination rather than hiring an expert to refute both the



coroner’s and physician’s testimony. Bennett believed that he could convince the experts to
admit that Trustin could have had a lucid interval after the injury, and therefore, he could argue
that Trustin could have been injured before his time alone with Hunter. (Tr. 122, 125-27, 419-
20, 422-23, 433-44; 617-18.) He also tried to show that the injuries that led to Trustin’s death
were actually the aggravation of an earlier injury that resulted in “rebleeding” in Trustin’s brain
(Tr. 126, 365-70; 391-94), and that that because Trustin’s subdural hematoma was described as
“geute,” it could have occurred up to 24 hours before he presented at the hospital. (Tr. 378-82;
399-400; 416-17; 433-34.) These suggestions were not supported by the doctors’ testimony. .
When the State’s experts refused to change their opinion, Bennet aggreésively Cross
examined Dr. Makoroff and Dr. Stephens on a point that clearly had no merit and did not help
Hunter’s case: the fact that they could not pinpoint th=e exact time of Trustin’s injuries. What
Bennett did not seem to understand was that, based on the expert witnesses’ testimony, it did not
_matter whether the State could determine the time of Trustin’s injuries that morning. The
- medical evidence established that Trustin would have been in a-coma after the injuries. The
evidence élso established that Trustin spoke on the phone with Wilma Forte at 9:00 a.m. on the
day of his injuries. (Tr. 515.) And Hunter’s statement verified that from the time of that
telephone conversation until the time Trustin was injured, he was the only adult in the house with
Trustin. (State’s Tr. Ex. 12.)
The only effect of Bennett’s scattered and misinformed cross-examination was that the
State’s experts were able to repeatedly point out the flaws in Bennett’s theories and stress the
severity of Trustin’s injuries. With each question Bennett asked, the experts’ testimony became
stronger and more élear. Hunter was found guilty by the three judge panel of Trustin’s rape,

aggravated murder, and the attached death penalty specifications.
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H. No mitigation investigation and ill-conceived mitigation theme

Although the American Bar Associations Guidelines for the Appointment and
Performance of Counsel in a Death Penalty Case, which are considered guides in determining
whether an attorney’s performance is reasonable under the prevailing professional norms, require
that a capital defense attorney begin preparing for a mitigation case before the trial phase of the
case, Bennett failed to do anything before Hunter was convicted. (Exs. 9, 14,17, 47, 48.) Even
after Hunter was convicted, Bennett did little to investigate or prepare. Because of Bennett’s

‘Jack of preparation, the trial court granted Hunter a continuance uniil July 19, 2007 to prepare for
the mitigation phase of Hunter’s trial. (Tt 721-22.) Presumably because Bennett was so focused
on securing his own freedom, Bennett did nothing to prepare for the mitigation phase. At some
point in July 2007, Bennett was still attempting to find a mitigation specialist, and in mid-July,
Bennett ﬁnally_ contacted Martha Phillips to request her assistance with Hunter’s mitigation case.
Phillips refused because of the lack of time to adequately prepare. (Ex. 17,39.)

On July 19, 2007, the triat court granted Bennett another continuance until September 5,
2007. (Tr. 724-25.) Still, Bennett conducted no mitigation investigation of the case. Bennett’s
entire “investigation” consisted of reading Phillips’ initial write ups, which were not even sent to
Bennett until August 28, 2007. (Ex. 39.) Bennett then met with Hunter’s family the day before
the mitigation phase began. (Ex. 14.)

After his minimal and ineffective prepération, Bennett presented a mitigation case that
was counterintuitive when considering the facts of Hunter’s convictions. The mitigation case
failed to present a complete and accurate picture of Hunter io the panel. Bennett argued that
there was residual doubt as to the three judge panel’s decision whether Hunter murdered Trustin
despite the fact that residual doubt is not a mitigating factor under Ohio law, and the trial court

had previously denied a motion to consider residual doubt. State v. McGuire, 80 Ohio St. 3d
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360, 403, 686 N.E.2d 1112, 1123 (1997); T.d. 308. Bennetl then put on a number of Hunter’s
family members who testified that Hunter was not violent and had good relationships with his
children as well as the children of his ex-girlfriends and ex-wife. (1r. 748, 756, 777.) Debra
Barnes, one of Hunter’s sister touched briefly on the fact that Hunter’s father was an alcoholic
who sometimes abused their mother. (Tr. 785-86.)

None of the witnesses who testified to Hunter’s non-violent nature discussed the fact that
Hunter had several domestic violence, drug, and DUI convictions. Instead, that information was
introduced by the State during cross-examination. It made Bennett and the witnesses look, at
best, like they were in deniai and, at worst, that they were untruthful. (Ex. 9.) In addition,
Bemnett failed to provide details about Hunter witnessing violence against his mother, and
Hunter’s substance abuse history. This could have demonstrated that Hunter’s problems were a
part of a family pattern and history. (Ex.7,9.)

Meanwhile, the federal .investigation into. Bennett’s activities continued; that
investigation resulted in formal charges against him. A federal bill of information charging
Bennett with illegal structuring of financial transactions was issued on August 15, 2007. (Ex.
20.) Bennett formally entered a guilty plea on September 26, 2007, he was later sentenced to
two years in federal prison, and the Ohio Supreme Court suspended him from the practice of law
pending a full disciplinary investigation. (Exs. 19, 22, 23,25,26.)

L Hunter Sentenced to Death

Bennett’s “good guy” mitigation did not work. The three-judge panel sentenced Hunter
to death. The panel made clear that “Trustin Blue was not only a victim of Lamont Hunter, but
unfortunately little Trustin was a victim of a broken and incompetent system that allowed social

workers to return this little child to an abusive and eventually very deadly environment.” (Tr.
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832.) Less than a week after Lamont Hunter was sentenced to death, his attorney Clyde Bennett
pled guilty to a serious charge and was sentenced to federal prison.
J. A different view of the evidence

During post-conviction, Hunter obtained evidence that casts the evidence against him mn a
completely different light. Dr. Werner Spitz, M.D.! reviewed the autopsy report, photos, medical
records and the medical testimony offered against Hunter. In Dr. Spitz’s opinion, the injuries
sustained by Trustin were consistent with a fall down the stairs. Dr. Spitz points to several
pieces of evidence to support his conclusion. (Ex. 1.) First, there are no injuries on Trustin’s
body that cannot be accounted for by a fall. A child who was shaken and beaten to death would
likely have some bruises on the arms or wherever the perpetfator held the child, particularly
where there was the type of force that the State’s experts testified was used. The two impact
marks on Trustin’s head were consistent with impacts to edges of the steps.

The medical records prove that Trustin’s spinal injury, the “broken neck™ as the
prosecutor” described it, was not caused by a beating, shaking, or by anything else the State
claimed happened while Trustin was alive. Trustin’s spinal injury occurred during the autopsy.
The attending physician never documented such an injury during her examination of Trustin. A

skeletal survey and head scan that was conducted post-mortem but before Trustin’s autopsy

! Dr. Werner U. Spitz, M.D. is one of this country’s most experienced and well-respected
forensic pathologists. He is a Professor of Pathology at Wayne State University School of
Medicine in Detroit, Michigan, Adjunct Professor of Pathology at the University of Windsor in
Canada, and a forensic pathologist and toxicologist consultant. Dr. Spitz has published more
than ninety scientific articles in medical journals, as well as a textbook that is considered to be
the “bible” of forensic pathology. He has testified numerous times in high-profile cases,
including the wrongful death suit against O.J. Simpson, and has testified before the House of
Representatives regarding the assassinations of President John F. Kennedy, Jr. and Martin Luther
King, Jr. During his over 50 years as a forensic pathologist, he has either performed or
supervised nearly 60,000 autopsies. (Ex.2.)
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reveals no indication of cervical injury. The autopsy report is the only place that notes such a
separation in Trustin’s spine, and Dr. Spitz has seen such an “autopsy artifact” before.

Dr. Spitz also disputes Dr. Makoroff and Dr. Stephens’ opinions about the anal injuries.
The anal laceration is consistent with an injury that could occur during a fall. Because Trustin
was on a blood thinner, the anal bleeding would have been enhanced.

The State’s evidence of a “purposeﬁﬂ killing” and “torture” as they .described it during
closing argument (Tr. 662-64, 711-15), was not evidence of anything except a fall down the
étairs, followed by medical intervention and an autopsy examination.

K. Fvidence of previous abuse of Trustin tainted the trial

The evidence that supports Hunter’s version of what happened to Trustin, that he fell-
down the stairs, calls into question the integrity of the other evidence admitted against Hunter.
" When there was evidence to demonstrate that Trustin was beaten to death and anally raped while

he was alone with Hunter, it supported the theory that, in hindsight, the other cases of abuse
- against Trustin were also caused by Hunter. The State then blamed the failure to prosecute the
previous cases of abuse on Job and Family Services,. as well as the investigator assigned to the
case, for not doing their jobs. Trustin’s case was highlighted as falling through the cracks. But
if Dr. Spitz’s conclusions undermine the claimed medical proof of Trustin’s abuse, it also raises
the question of whether what the investigator of the 2004 case said at the time was also true: that
there was insufficient evidence to demonstrate that Trustin was injured by Hunter. (Ex. 37.)
A Hotline Referral Form from 2006 noted that Trustin’s 2006 was his second serious
injury in two years. “In 2004, he had serious injuries caused by an unknown perpetrator. At
the time, it was believed that the perpetrator was Mr. Hunter then as well but it was determined

that he had no contact with Trustin.” (Ex. 37) (Emphasis added). Tyree, one of Luzmilda’s
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other sons denied that he had ever witnessed Hunter abuse Trustin or that Hunter had ever
abused him. (Ex. 37.)

Others, including those testified against Hunter at trial, felt that he was not responsible
for Trustin’s 2004 injuries. During an interview with a social worker on August 4, 2005, Wilma
Forte, one of Trustin’s main caretakers, stated that Luzmilda did not give a lot of attention to
Trustin and that he never wanted to return home after being in her care. According to the report,
Wilma “reported that she continues to believe that Lamont Hunter did not hurt Trustin.” Wilma
further reported that she watches Trustin and “he will say no when asked if he wants mommy or
to go home to mommy.” (Ex. 31) (Emphasis added).

At least some of Trustin’s 2004 injuries may in fact have been the result of an allergic
reaction. On July 2, 2003, Children’s Hospital medical reports document that Trustin had lip
swelling and hives on his face after eating fried chicken and fries at Long John Silver. The
treating resident found that Trustin had experienced an allergic reaction to food. (Ex. 34.) On
July 14, 2003, Trustin was again seen about his skin problems by Dr. Anith Sheth, Director and
Assistant Professor of Pediatric Dermatology with Children’s Hosptial Division of Pediatric
Dermatology. Dr. Sheath diagnosed Trustin with eczema/atopy and molluscum contagiosum.
(Ex. 34.) Molluscum contagiosum is defined as legions that can be found on different areas of
the skin and that can become itchy and painful.

These facts, viewed in conjunction with Luzmilda’s mental iliness and history of neglect,
leads to the teasonable conclusion that Trustin’s previous injuries may have been caused by
someone other than Hunter—in particular by Trustin’s mother herself, who had at one point

threatened to kill him. And at least one of the injuries may have had an innocent explanation.
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L. Hunter was denied a fair trial and sentencing because of his attorney’s failure to
secure experts, present evidence of his innocence, and investigate and present an

adequate mitigation case.

The evidence obtained during post-conviction calls into question all of the theories and
evidence submitted by the State against Hunter. Although competent counsel would have
secured an expert to test the State’s case, Bennett did not. T.he serious problems with the
experts” conclusions vlvere never presented to the court. Instead, the cburt was left with a case
where it appeared that a child suffered from a brutal beating and anal rape at a time when Hunter
was the only person who could have committed them. Then, the panel was left with an
incomplete, and at times inaccurate, description of Hunter’s background and history.

Justice requires that Hunter’s conviction and sentence be reversed. If he is granted a new
trial, he can present evidence that shows a different picture than that presented by the State.

Trustin’s death resulted not from abuse, but from a tragic accident. It was not caused by the
‘work of a “monster” whom the State believes must be punished by death. This Court should
accept jurisdiction in this case.
Argument
Proposition of Law No. I

When a Petitioner Presents Sufficient Operative Facts To Merit Relief Or, At

Minimum An Evidentiary Hearing, In A Petition For Post-Conviction Relief,

The Trial Court Errs In Denying Said Petition.

I. Introduction

The First District as well as the trial court erred in dismissing Hunter’s post-conviction
petition for the following reasons: (1) Hunter raised violations of his constitutional rights that
warranted relief: and (2) the petition contained sufficient operative facts, which supported the
claims for relief, required discovery, and merited an evidentiary hearing. As such, this Court

should accept jurisdiction and reverse the lower court’s findings of facts and conclusions of law.
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Ohio’s post-conviction statute directs that a hearing shall be held “[u]nless the petition
and the files and records of the case show the petitioner is not entitled to relief.” OR.C. §
2953 21(E). The plain language of the statute creates a presumption in favor of a hearing in this
case and against dismissal or summary judgment for the State. To receive an evidentiary hearing
on post-conviction claims, Hunter must meet certain standards. He bears the initial burden of
submitting evidentiary documents that contain sufficient operative facts to demonstrate a

constitutional violation. State v. Jackson, 64 Ohio St. 2d 107, 111, 413 N.E.2d 819, 823 (1980);

State v. Kapper, 5 Ohio St. 3d 36, 448 N.E.2d 823 (1983). - In the claims argued herein, the

deprivation of constitutional rights was specifically pled, and evidence demonstrating the harm
was submifted.

The lower courts erred when they denied relief, discovery, and/or an evidentiary hearing
on the claims for relief argued below. that were raised in Hunter’s original petition. This Court
should accept jurisdiction to right this wrong.

II. Argument
A, Hunter is actually innocent of killing Trustin Blue (First Ground for Relief)

Hunter is actually innocent of the crimes for which he is convicted—he did not kill
Trustin Blue. Hunter’s rights as guaranteed by the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution and by Axticle I, §§ 1, 2, 5, 9,10, 16 and 20 of the
Ohio Constitution were violated.

The trial court erred when it found that “post-conviction claims of actual innocence do
not involve a denial or infringement of petitioner’s rights.” TC op. at 2. The First District
agreed and affirmed the trial court’s decision, finding that “the claim did not demonstrate a
constitutional violation in the proceedings.” State v. Hunter, 2012 Ohio 2852, 2012 Ohio App.

LEXIS 2530, 954 (Hamilton Ct. App.., June 27, 2012). The lower courts, however, were
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incorrect. Indeed, claims of actual innocence involve the most basic and fundamental rights to
“life and liberty” under the due process clause of the Fourteenth Amendment and the Eighth

Amendment of the United States Constitution. See Herrera v. Collins, 506 U.S. 390, 419 (1993)

(O’Connor, J., joined by Kennedy, J., concurring) (“executing the innocent is inconsistent with
the Constitution”); Id. (O’Connor, J., joined by Kennedy, J., concurring) (“the execution of a
legally and factually innocent person would be a constitutionally intolerable event.”); Id. at 429
(White, I., concurring) (“I assume that a persuasive showing of ‘actual innocence’ made after
trial, even though made after the expiration of the time provided by law for the presentation of
newly discovered evidence, would render unconstitutional the execution of petitioner in this
case.”); Id. at 430 (Blackmun, J., joined by JJ. Stevens and Souter, dissenting) (“Nothing could

be more contrary to contemporary standards of decency ... than to execute a person who is

-actually innocent.”); Schiup v. Delo, 513 U.S. 298, 316 (1995). The Sixth Circuit has recognized
actual innocence as a constitutional claim .and reviewed a capital defendant’s claim of actual

innocence. See also House v. Bell, 311 F.3d 767, 768 (6th Cir. 2002).

Hunter has maintained his innocence since the day Trustin’s injuries were sustained.
Trustin had a horrible accident, which Hunter witnessed—Trustin fell down the stairs, lost
consciousness, and later died. Prosecutors needed someone to blame for the death of this three
year-old boy. Dr. Katherine Makoroff, and the coroner, Dr. Mona Stephens, were brought in as
key witnesses for the State. (Tr. 287-465; 582-647.) At trial, this medical testimony went
unchallenged, and Hunter was convicted of brutally raping and killing a three year-old iitﬂe boy.

During post-conviction investigation, however, Hunter obtained evidence that should
cause this Court to view the evidence against him in a completely different light. Dr. Werner
Spitz found that the injuries sustained by Trustin were not a result of beating or shaking, but

instead were consistent with Hunter’s statement—this was a fall down the stairs. (Ex. 1, 179-
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10.) Dr. Spitz points to several medical findings that support his conclusions. The two impact
marks on his head were consistent with impacts to edges of the steps. (Ex. 1,9 9.) Dr. Spitz also
noted that because Trustin’s cervical vertebra injury was not seen during the skeletal survey or
Head C-T performed at Children’s Hospital, but was noted in the autopsy report, it occurred
during the autopsy. (Ex. 1, § 13-14; Exs. 3, 4.) Because Trustin was on a blood thinner, the
anal bleeding would have been enhanced. (Ex. 1, §12, Ex. 6.} Further, “symmetrical fingertip
bruises of the abdomen, chest, or shoulders” would have indicated a possibility that Trustin was
shaken or grabbed (Ex. 5, p. 703.) According to Dr. Spitz, Trustin had no injuries to his body
that are not explainable by a fall down the steps. (Ex. 1,910.)

Review of Dr. Spitz’s feport (Ex. 1) and ‘the medical records (Exs. 3, 4, 5, and 6),
dismantle the State’s case against Hunter. - Based upon this new evidence, at a minimum, the
three-judge panel would have had serious doubts about Hunter’s guilt. Hunter is actually
innocent of these ‘crimes. His convictions and death sentence violate the Eighth Amendment.
See Herrera, 506 U.S. at 419 (O’Connor, J., joined by Kennedy, J., concurring); Id. (O’Connor,
J., joined by Kennedy, J., concurring); Id. at 429 (White, J., concurring); Id. at 430 (Blackmun,
J., joined by JJ. Stevens and Souter, dissenting); Schiup, 513 U.S. at 316. See House, 311 F.3d
at 768.

The lower coutts erred in failing to find that a claim of actual innocence is cognizable as
a claim in post-conviction. This Court should accept jurisdicﬁon and reverse the lower court
decisions by finding that a claim of actual innocence is indeed cognizable in the Ohio courts.
This Court should then remand this case to the trial court so that it may review Hunter’s claim of

actual innocence on the merits.
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B. Hunter was denied the ineffective assistance of counsel during both the guilt phase
as well as the mitigation phase of is capital trial

1. Guilt phase Ineffectiveness (Second — Ninth Grounds for Relief)
a. Medical Evidence

Hunter’s trial counsel failed to conduct a reasonable investigation of the medical
evidence, including a failure to retain a forensic pathologist, reasonably cross-examine the
State’s medical experts, and to present relevant medical testimony {rom a forensic pathologist.
See PC Claims 2-4. The failure to act by defense counsel violated Hunter's rights as guaranteed
by the Fifth, Sixth, Eighth, and Fourteenth Amendments of the United States Constitution and
Article I, Sections 2, 5, 9, 10, 16, and 20 of the Ohio Constitution. The First District erred in
denying these claims and finding that counsel’s .‘failure was a matter of trial strategy. Hunter,
2012 Ohio 2859, at 37.

The Sixth Amendment guarantees to .t.hé. criminal defendant the right to the effective
assistance of counsel. This right is violated wheﬁ.counsel’s performance falls below an objective

standard of reasonableness and the client is prejudiced by counsel’s breach of duty. Wiggins v.

Smith, 539 U.S. 510 (2003); Williams v. Taylor, 529 U.S. 362 (2000); Strickland v. Washington,
466 U.S. 668 (1984). Counsel has a duty to present evidence “that demonstrates his client’s
factual innocence, or that raises sufficient doubts as to that question to undermine confidence in

the verdict[.]” Richey v. Bradshaw, 498 F.3d 344, 362 (6th Cir. 2007). Here, defense counsel's

failure to present medical evidence that provided more than reasonable doubt as to Hunter’s guilt
was unreasonable and resulted in Hunter’s conviction and death sentence.
The critical issue in Hunter’s trial was how Trustin Blue died. Hunter told police that

Trustin fell down the basement stairs. Because there were no other witnesses to Trustin’s
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injuries, the State established the cause and manner of death through the testtmony of the
attending pediatrician in the emergency room, Dr. Makoroff, and the coroner, Dr. Stephens.

Both doctors testified that Trustin died as the result of inflicted injuries that fit the
characteristics of shaken baby syndrome and included blunt force impacts. (Tr. 344, 348-49,
352, 589-93, 609, 642-43.) Both testified that based on the severity of Trustin’s head injuries,
he would have been comatose nearly instantly. (Tr. 322, 353, 419, 601-02.) They opined that
the anal injuries were severe and most consistent with penetration. (Tr. 318, 594-95.) Their
testimony that Trustin’s injuries were not consistent with a fall down the stairs contradicted the
version of events Hunter gave in his statement. (Ir. 316, 318, 320-21, 613, 634-35; State’s Trial
Ex. 12.) Dr. Stephens testified that the injury to Trustin’s lower cervical vertebra “would be
difficult to produce short of a major car .crash.” (Tr. 593.) During closing argument, the
. prosecutor emphasized this “uncontroverted and unrebutted” medical testimony. (Tr. 665.)

Trial counsel’s approach to conﬂontiﬁg this evidence was scattershot at best, and only
‘bolstered the doctors’ opinions by allowing them to repeatedly state their damaging conclusions.
Without input or assistance from a forensic pathologist or other medical expert, trial counsel -
attempted to “prove” various alternate theories of Trustin’s injuries, including:

« that the injuries that led to Trustin’s death were actually the aggravation of an earlier injury
that resulted in “rebleeding” in Trustin’s brain (Tr. 126, 365-70; 391-94);

« that Trustin could have suffered from these injuries at an earlier time and been experiencing
a “lucid interval” during the time that he talked to Wilma Forte on the phone (Tr. 122, 125-
27,419-20, 422-23, 433-44; 617-18);

« that because Trustin’s subdural hematoma was described as “acute,” it could have occurred
up to 24 hours before he presented at the hospital (Tr. 378-82; 399-400; 416-17; 433-34);

« and that shaken baby syndrome occurs when a caregiver acts out of anger and is out of

control, and is not a purposeful act, like stabbing, shooting, or strangling a baby would be.
(Tr. 124, 344-47, 357-62, 675.)
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Drs. Makoroff and Stephens did not concede that any of these theories were medically consistent
with Trustin’s injuries. Trial counsel offered no evidence to support any of his claims, although
he boasted during closing that “I proved through their experts . . . that they did not prove this
case beyond a reasonable doubt.” (Tr. 707.)

The First District affirmed the trial court’s decision that that trial counsel’s failure to
retain or call expert witnesses was a matter of trial strategy. Hunter, 2012 Ohio 2859, at §20.
Contrary to the First District’s opinion, counsel’s failure to retain or call expert witnesses was
not a reasonable trial strategy. Counsel’s reliance on his own “medical knowledge” and cross-
examination was not the result of a full investigation. (Ex. 11, 7.) When evaluating the

reasonableness of counsel’s strategy in a capital case, “a reviewing court must consider the

reasonableness of the investigation said to support that strategy.” Wiggins v. Smith, 539 U.S.
510, 521 (2003). Only after a full investigation can counsel make an informed, tactical decision
about which information would be helpful in a client’s case. Glenn v. Tate, 71 F.3d 1204 (6th

Cir. 1995); State v. Johnson, 24 Ohio St. 3d 87, 494 N.E.2d 1061 (1986).

In this case, trial counsel’s lack of investigation left him unable to effectively confront
the State’s case and present evidence critical to Hunter’s defense. Had counsel retained a
forensic pathologist, such as Dr. Werner Spitz, he would have been able to effectively confront
and cross-examine the State’s medicai testimony. (Ex. 2.) Dr. Spitz would have reviewed the
medical records and advised trial counsel that Trustin’s injuries, even the anal laceration, were
consistent with a fall down the stairs. (Ex. 1, 99 9-10.)

However, because trial counsel did not consult Dr. Spitz, counsel engaged in
unreasonable and misteading cross-examination and argument that ultimately led to Hunter’s
conviction and death sentence. Trial counsel did not challenge the crucial testimony of the

State’s medical experts, and left the three-judge panel with persuasive evidence that Trustin had

22



been brutally raped and murdered. (Tr. 828-32.) If trial counsel would have conducted a
reasonable investigation and retained Dr. Spitz, the medical evidence that supported Hunter’s
statement would have been uncovered. Evidence that the victim’s death resulted from an
accident, rather than a criminal act, makes it likely that the outcome of the culpability and/or
penalty phase would have been different. See Richey, 498 U.S. at 364.
b. Aiternate suspect defense

Hunter was denied the effective assistance of counsel at his trial by counsel’s failure to
investigate and present evidence of other suspects in the 2004 abuse incidents to rebut the
appropriateness of the prosecutor’s use of the evidence as other acts under Ohio Rules of
Evidence 404(B). He was further denied the effective assistance of counsel by counsel’s failure
to impeach State vﬁtnesses Amber White and Wilma Forte with prior inconsistent statements.
As a result, Hunter was deprived of effective a;sistance of counsel and was thereby prejudiced
by his counsel’s errors. U.S. Const. amends V, VI, VIII, and XIV; Ohio Const. art. [ § § 1, 2, 3,

9, 10, 16 and 20; Strickland v. Washington, 486 U.S. 668 (1984). The First District erred in

finding that, “Because counsel's alleged deficiencies concerning these matters could not be said
to have been outcome determinative, the common pleas court properly denied claims 5 through
7. Hunter, 2012 Ohio 2859 §43.

A defendant can only be convicted on evidence that he committed the act charged, not on

his reputation as a criminal. State v. Jamison, 49 Ohio St. 3d 182; 184, 552 N.E.2d 180 (1990).

As a general rule, evidence of acts independent of the crime for which the accused is on trial are
not admissible to show that the defendant acted in conformity therewith. State v. Mann, 19 Ohio
St. 3d 34, 36, 482 NL.E.2d 592, 595 (1985).

An exception to this general rule is found in Evidence Rule 404(B) and O.R.C. §

2045.59. In order to be admissible under these provisions, the proponent of the other acts
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evidence must offer "substantial proof" that the other act happened. State v. Broom, 40 Ohio St.

3d 277, 282, 533 N.E.2d 682, 690 (1988). The proponent’s evidence must also tend to show a
proper purpose. 1d. Nevertheless, Rule 404(B) is to be a rule of exclusion, not inclusion, which
incorporates a strict standard for admissibility of other acts evidence. Id. at syl. 1.

Sufficient evidence existed to dispute whether the State submitted the substantial proof
necessary to prove that Hunter committed the 2004 abuse against Trustin and to allow the
introduction of the evidence as other acts evidence. Counsel failed to present available evidence
to prevent this prejudicial evidence from b¢ing admitted against Hunter.

Among the evidence counsel could have submitted was evidence that Luzmilda Blue was
the individual who injured and abused:Frustin. Luzmilda had been diagnosed multiple times
with severe depression, and had previously threatened to kill her children and been éharged with
neglect. (Exs. 33, 36 at pp. 6 and 16-of Family Risk Assessment.) August 4, 2004 Job and
Family Services assessment documented. that Luzmilda had violent tendencies and had severe
parenting skills deﬁciencies.. The report noted that Luzmilda “does not krllow the identity of her
22 month old son’s father and she may be internalizing anger and resentment that could manifest
as violent tendencies. She made the odd comment at least two times during the assessment that
if an individual wanted to abuse a child, they wouldn’t break a finger, a hand or a foot.” (Ex.
36.) The report concluded that Luzmilda was an “individual who has a history of aggression
based on her legal history and she demonstrates poor impulse control, lack of insight and poor
judgment based on her self-report. Angry feelings are difficult for her to manage and are likely
to be expressed in an aggressive, violent manner.” (Bx. 36.) Significanily, the report notes that
Luzmilda “places her needs before the welfare of her children. The extent of her child’s injuries
and the client’s lack of remorse or regret for what may have occurred places all three of her

children at high risk for further abuse.” (Ex. 36.)
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Luzmilda’s lack of concern for Trustin was also a recurring theme. When talking about
Trustin’s 2004 injuries, Luzmilda did not cry, or eXpress remorse or regret for his injuries. “She
cried often when discussing her children’s removal, but there were no tears when discussing her
son’s abuse and his physical damage...Not only does she claim not to know what happened to
her child, but also she doesn’t seem particularly concerned with finding out, only with getting
her children back.” (Ex. 36.)

A 2006 assessment of Luzmilda reinforced the extent of her mental illness, her lack of
concern for her children, and her history of taking severe measures in response to stress. She
saw the problems in the parent child relationship as originating from the child. (Ex. 38.)

There was also evidence to demonstrate that at least some of Trustin’s 2004 injuries were
the result of an allergic reaction. On July 2, 2003, Trustin was taken to the hospital with lip -
swelling and hives on his face after eating fried chicken and fries from Long John Silver. The
doctor found that Trustin had experienced an allergic reaction to food. (Ex. 34.) On July 14,
2003, Trustin was again seen about his skin problems, and he was diagnosed with molluscum
contagiosum. (Ex. 34.) Molluscum -contagiosum is described as leglons that can be found on
different areas of the skin and that can become itchy and painful. Picking or scratching the
bumps may lead to further infection or scarring. (Ex. 50.)

Further, a 2006 report noted that Trustin’s 2006 injurics were his second serious injury in
two years. “In 2004, he had serious injuries caused by an unknown perpetrator. At the time, it
was believed that the perpetrator was Mr. Hunter then as well but it was determined that he
had no contact with Trustin.” (Ex. 37) (Emphasis added). Tyree, one of Luzmilda’s other

sons denied that he had ever witnessed Hunter abuse Trustin or that Hunter had ever abused him.

(Ex. 37.)
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Others, including some who testified against Hunter, also felt that he was not responsible
for Trustin’s 2004 injuries. During an interview with a social worker in 2005, Wilma Forte, one
of Trustin’s main caretakers, said that Luzmilda did not give a lot of attention to Tfustin and that
he never wanted to return home after being in her (Wilma’s) care. Wilma “reported that she
continues to believe that Lamont Huntet did not hurt Trustin.” Wilma further reported that she
watched Trustin and “he will say no when asked if he wants mommy or to go home to mommy.”
(Exs. 31, 35.) (Emphasis added). These statements not only point to Luzmilda as the one who
hurt Trustin in 2004, but they also would have been crucial to impeach Forte’s testimony that
that she was concerned for Trustin solely when he was around Hunter. (Tr. 499, 509, 511-12,
536, 538.) Ohio Rule of Evidence 613 allows for impeachment of a witness with a prior
inconsistent statement. Once Forte testified that she believed Trustin was in fear of Hunter,
counsel should have confronted Forte with a statement she made to a social worker on August, 5,
2005.

In addition, had trial counsel reviewed the records from Hamilton County Job and Family
Services, counsel would have also known that in one of her interviews with a social worker,
Amber White advised the social worker that her brother Orlando had previously been charged
with statutory rape. (Ex. 30, p. 6.) The social worker told White that Orlando was not to be
around the children. “[S]he agreed also to follow the magistrated ruling not have (sic) Orlando
around the children.” Id.

Again, Ohio Rule of Evidence 613 was implicated when White denied that her brother
had been charged with rape. Once White made these statements, counsel should have confronted
White with the statement she made to the social worker that her brother had been convicted of
rape. White’s answer under oath was simply untrue, and her prior statement should have been

brought out at trial. The fact of whether or not White’s brother was convicted of rape was not
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collateral to the issues before court. Rather, it went to the heart of the defense theory of
innocence coupled with the suggestion of an alternate suspect.
The Sixth Amendment’s guarantee of an accused’s right to confront witnesses is a

fundamental right imposed on the states via the Fourteenth Amendment. Pointer v. Texas, 380

U.S. 400, 403 (1965). This right is “essential to due process.” Chambers v. Mississippi, 410 U.S.
284, 294 (1973). The confrontation right includes both the right to face the State’s witnesses and

the right to cross-examine them. Pennsylvania v. Ritchie, 480 U.S. 39, 51 (1987).

Counsel’s deficient performance prejudiced Hunter. It impacted Hunter’s ability to
present a defense. Counsel’s failure not only deprived Hunter of the opportunity to impeach two
State’s witnesses, but also deptived Hunter of the ability to argue that the “other acts” evidence
should not have been admitted, and that another likely suspect for the earlier abuse was Trustin’s
mother, Luzmilda. Hunter was also deprived of an opportunity to point to an alternate suspect
for the injuries that caused Trustin’s death and present evidence that there was an order that
Robert Orlando Forte not be around children. (Ex.30, p. 6.)

c.  Jurywaiver

Hunter’s counsel failed to ensure that his waiver of his constitutional right to be tried by

a jury at his capital trial was knowing, voluntary and intelligent. Adams v. United States, 317
U.S. 269 (1942). Counsel allowed Hunter’s waiver of a jury trial despite the fact that he did not
advise Hunter of all of the repercussions of trying a capital case to a three judge panel. As a
result, Hunter was deprived of effective assistance of counsel and was thereby prejudiced by his
counsel’s errors. U.S. Const; amends V, VI, VIIL, and XIV; Ohio Const. art. 1 § § 1,2, 5,9, 10,

16 and 20; Strickland v. Washington, 486 U.S. 668 (1984).

A capital defendant has the right to jury trial as guaranteed by the Sixth and Fourteenth

Amendment to the United States Constitution. “[T]rial by jury is the normal, if not preferable,
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mode of disposing of issues of fact in criminal cases and the right must be jealously preserved.”

State v. Ruppert, 54 Ohio St.2d 263, 271, 375 N.E.2d 1250, 1255 (1978). Thus, a criminal

defendant may not be deprived of the right without an intelligent, voluntary and knowing waiver.

On June 6, 2007, Hunter waived his right to a jury trial. (Tr. 90.) When accepling
Hunter’s plea, the trial court ensured only that Hunter was aware that he had a constitutional
right to trial by jury and that the sentence to be imposed in his case would be imposed by the
same three judge panel who heard his case. (Tr. 90.). Hunter’s trial counsel, Clyde Bennett
noted on the record that the waiver of the jury trial had been discussed at length with Hunter.
(Tr. 91.) Although counsel discussed the waiver of a jury with Hunter, counsel failed to provide
Hunter with the relevant information needed to ensure that Hunter’s waiver was intelligent,
voluntary and knowing.

Counsel’s discussion with Hunter was limited to explaining the reasons why he should
waive his right to a jury trial. Specifically, there was a significant amount of pre-trial publicity
in his case that could affect Hunter’s jury. But counsel failed to advise Hunter of the negative
implications of waiving his right to a jury trial and failed to advise Hunter that he could move to
change the venue of his trial if after voir dire, the jury pool was found to be tainted by pre-
publicity. (See Ninth Ground for Relicf)) The reality was that trial counsel did not want to try
the case to a jury because it would extend the time of the trial by weeks. (Ex. 11.)

Counsel also failed to explain to Hunter that, under Ohio law, just one juror can prevent
the death penalty if he or she individually finds that mitigating circumstances are present in the
case and does not agree that the aggravating circumstances outweigh the mitigating

circumstances. State v. Brooks, 75 Ohio St. 3d 148, 161, 661 N.E.2d 1030, 1042 (1996). Ohio's

death penalty statute requires that in order for a jury to recommend a sentence of death, it must

unanimously find that the aggravating circumstances outweigh any mitigating circumstances
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present in the case. In the absence of a unanimous finding that death is appropriate, the jury
must recommend imprisonment for a unanimously agreed-upon specified term.

Hunter’s trial counsel also failed to explain how waiving a jury trial limited Hunter’s
right on appeal. (Ex. 11.) In State v. Post, 32 Ohio St.3d 380, 513 N.E.2d 754 (1987), the Court
affirmed its position that error in the admission of evidence will be ignored when a case is tried
before a judge or three judge panel because it is presumed, unless affirmatively shown otherwise,
that the judge or panel ignored the evidence it chose to admit.

Here, Hunter’s waiver was not-intelligent, voluntary, or knowing, as he was unaware of
any of the negative implications of his waiver. The lower courts erred in finding to the contrary.

d. Change of venue and pre-trial publicity

Hunter was similarly denied the effective assistance of counsel when defense counsel
failed to make a motion for a change of venue. The failure to act by defense counsel violated
Petitioner's rights as guaranteed by the Fifth, Sixth, Eighth, and Fourteenth Amendments of the
United States Constitution and Article I, Sections 2, 5, 9, 10, 16, and 20 of the Ohio Constitution.
In denying this claim, the First District stated, “In the absence of evidence demonstrating actual
juror bias or giving rise to a presumption of bias, Hunter’s o™ claim . . . was properly denied.”
Hunter, 2012 Oh_io 2859, at 426. Because Hunter indeed demonstrated prejudice stemming from
his counsel’s deficient performance, that court erred.

A change of venue can assist in guaranteeing that a defendant receives a fair trial. State

v. Lundgren, 73 Ohio St. 3d 474, 653 N.E.2d 304 (1995), citing to State v. Maurer, 15 Ohio St.
3d 239, 473 N.E.2d 768 (1984). If thereis a “reasonable likelihood that prejudicial news prior to
trial will prevent a fair trial,” the defendant’s right to due process is at risk, and a change of

venue is necessary or other measures need to be taken. Sheppard v. Maxwell, 384 U.S. 333, 363

(1966). A change of venue is a prophylactic measure designed to protect the defendant. “Every
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procedure which would offer a possible temptation to the average man to forget the burden of
proof required to convict the Defendant, or which might lead him not to hold the balance nice,
clear, and true between the State and the accused, denies the latter due process of law.” Estes v.
Texas, 381 U.S. 532, 544 (1965).

When Hunter was charged with Trustin’s death in early 2006, media reports emphasized
the State’s theory that Hunter had previously abused Trustin, and that Trustin’s death was fatal
child abuse. (Ex. 27.) Hamilton County Prosecutor Joe Deters was quoted as saying, “The
terror this kid had toward this defendant is beyond belief. The baby was petrified of him, and for
good reason.” (1d.) Deters also told the press that “Trustin was. so afraid of Hunter that he
urinated in his pants every time he saw him.” (Id.) The details of the previous abuse allegations,
the graphic descriptions of Trustin’s “terror,” and the references to Trustin’s death as fatal child
abuse, portrayed Hunter as a monster in the eyes of the jury pool.

The coverage .,Of Hunter’s case did mot exist in isolation, however. The prejudicial
publicity was compounded by the media frenzy that surrounded the case of Marcus Fiesel, a
toddler who had been killed by his foster parents in August 2006. (Ex. 29.) Fiesel’s foster
parents, Liz and David Carroll, faced charges in Hamilton County after they falsely reported that
Fiesel went missing in park there, even though they had already killed him and disposed of his
body. Prosecutor Deters did not mince words in his assessment of the Carrolls: “Sometimes
people are just evil.” (Id.) Media coverage of their cases lasted for months, and prompted a
backlash against children’s services agencies as the foster care agency who placed Fiesel was
scrutinized. (1d.)

The Cincinnati Enquirer again turned its focus on Hunter less than two weeks before his
trial was set to begin, with a lengthy “investigative report” and an extensive portion of its

website dedicated to the death of Trustin Blue. (Ex. 28.) An accompanying editorial invited the
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readers to “think about what you have read in terms of your own child or some toddler you have
known. Imagine that child suffering what Trustin suffered,” and included a reference to Fiesel’s
death. (Id.) After the intense coverage of Fiesel’s case, the linking of Trustin’s death to a tragic
pattern of child deaths at the hands of abusers, and the heightened suspiciousness of children’s
services agencies, competent defense counsel would have made a motion for a change of venue
to remove the case from Hamilton County and supported the motion with documentation of the
prejudicial publicity. (See Exs. 27, 28, 29.)

Here, defense counsel's failure to make a motion for change of venue, despite the
extensive publicity surrounding Hunter’s case and another case involving the death of a child in
the region, undermines confidence in Hunter’s waiver of a jury trial, and ultimately the outcome:

of Hunter's capital trial. Wiggins v. Smith, 539 U.S. 510 (2003); Williams v. Taylor, 529 U.S.

362 (2000); Strickland v. Washington, 466 U.S. 668 (1984).

Hunter was prejudiced when he waived his constitutional right to a jury trial based on his
trial counsel’s representations that the jury would be biased. See Eighth Ground for Relief,
supra. But trial counsel’s warning of the likely prejudice was not accompanied by a motion to
change the venue of the trial, or even an attempt at empanelling an unbiased jury. Instead, trial
counsel advised Hunter to waive his constitutional rights to a jury of twelve of his peers in favor
of a trial before a three judge panel, who ultimately convicted him of aggravated murder and
sentenced him to death.

The First District and trial court erred in finding that Hunter had not shown proven
ineffective assistance of counsel.

e. Conclusion
This Court should accept jurisdiction and reverse the lower court’s decisions on Huntet’s

Second through Ninth Grounds for Relief.
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2. Mitigation Phase Ineffectiveness (Twelfth — Seventeenth Grounds for Relief)
Due to Bennett’s failure to reasonably investigate and present available evidence to
mitigate Hunter’s death sentence, Hunter was denied his rights as guaranteed under the Fifth,

Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Sections 2, 5,

9, 10, 16, 20 of Article I of the Ohio Constitution. See also Strickland v. Washington, 466 U.S.

668, 673 (1984); Williams v. Taylor, 529 US 362, 391 (2000); Wiggins v. Smith, 539 U.S. 510,

524 (2003). The lower courts erred in finding that trial counsel presented a competent mitigation
defense. Hunter, 2012 Ohio 2859, at 947. As proven herein, Bennett’s mitigation case was
anything but competent.

The Eighth Amendment requires the trier of fact to consider, during the mitigation phase

of a capital trial, the circumstances of the crime and the defendant’s history, background and

character. Bovde v. California, 494 U.S. 370, 377-78 (1990); Lockett v. Ohio, 438 U.S. 586, 604
(1978). Defense counsel has a duty to investigate the client’s background for mitigating factors;

this is “an indispensable component of the constitutional requirement of . . . effective

representation and assistance from his Jawyer.” State v. Johnson, 24 Ohio St. 3d 87, 90 (1986);

see also Williams v. Taylor, 529 U.S. 362 (2000). Such a failure to investigate is not and cannot

be dismissed as reasonable trial strategy by defense counsel. Wiggins, 539 U.S. at 534.
According to the ABA Guidelines, “Counsel needs to explore: Medical history, Family
and Social history, educational history, military service, employment and training history, and
prior juvenile and adult correctional experience.” ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases, Guideline 10.7 at 77, 83 (rev. ed. 2003). And,
in order to effectuate an effective defense, this investigation should begin “as quickly as possible,
because it may affect the investigation of first phase defense, decisions about the need for expert

evaluations, motion practice, and plea negotiations.” 1d.
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Here, Bennett failed to conduct an adequate mitigation investigation. He never retained
his own mitigation specialist, nor did he conduct an investigation himself. Hunter’s sister, Debra
Barnes, stated that Bennett contacted her three or four days before the mitigation phase in order
to get the family together to talk about testifying for mitigation. (Ex. 14.) She recalled that
“IBennett] met with us as a group the day before the mitigation phase. We met with Clyde for
about 1-2 hours.” (I1d.) | This was the first and last time the Hunter family was ever contacted by
Bennett concerning mitigation.

Had Bennett thoroughly investigated Hunter’s background, a mitigation case could have
been presented that included a discussion of Hunter’s dysfunctional family, the domestic
violence between Hunter’s father and mother, and the impact of Hunter witnessing such -
violence. (See Ex. 9.) Failing to present this information prejudiced Hunter. |

During post-conviction investigation, several of Hunter’s siblings discussed the
witnessing of their father’s abuse of their mother. Debra Barnes {Debbie) recalledrthat Hunter’s:
father was an very abusive man. (Ex. 14.) Debra could have provided information to the three
judge panel about the times Leevell Sr. “blacked mother’s eyes.” (Id.) Debbie also could have
provided information that at one point when her mother was pregnant with Leevell Jr., Leevell
Sr. pushed her and she fell through a glass table. (Id.) Donna, another of Lamont’s sisters also
recalled that Hunter's father hit their mother. These altercations stemmed from Leevell’s
excessive drinking and infidelity. (Ex. 16.) Hunter’s father confirmed the abuse that Hunter
witnessed. (Ex. 12.) Leevell Sr. admitied that at one time he grabbed Hunter’s mother by the
throat and jumped on her after he asked her to iron his clothes and she refused. (Id.)

In addition to the physical abuse against Hunter’s mother, Hunter’s father further abused
Hunter’s mother by having multiple affairs and ﬂaunﬁng those affairs in front of the whole

family. (Exs. 11, 12, 15, 16.) At one point, Marquita, one of Leevell Sr.’s mistresses, lived in
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tﬁe apartment above the family. This resulted in one of Hunter’s sister’s getting in a physical
altercation with her. (Exs. 12, 16.)

Evidence also could have been presented to demonstrate how Hunter’s father’s
alcoholism contributed to a chaotic childhood environment. (Exs. 11, 12, 14, 16, 32.) Hunter
re.called hﬁving to get in their car with his mother and look for their father when he did not réturn
home after drinking all night. (Ex. 11.) Debbie “dreaded the weekends because [she| was aware
of the predictable weekend turmoil in the household.” (Ex. 14.)

A teview of the family history of both Hunter’s mother and father would have also
provided insight into the cyclical nature of these dysfunctional habits. (Exs. 12, 13.) Leevell
s father was an alcoholic who stabbed his mother. . (Ex. 12.) Harriet’s mother was
hospitalized in a mental institution after having a nervous breakdown and had her children
removed from her care. (Ex. 13.)

In addition, trial counsel never delved into the specifics of Hunter’s substance abuse
issues. Hunter’s excessive substance abuse issues began in the Eighth grade. (Ex. 11). F urther,
his family, including his mother, father, and his two sisters, Debra and Donna, all reported that
Hunter had substance abuse problems. (Exs. 12, 13, 14, 16.) Information sﬁch as this should
have led trial counsel to retain a substance abuse expert. Further, trial counsel could have called
a counselor from the P.A.S.S.A.G.E.S. Day Reporting Program to testify to the progress made by
Hunter while taking part in that program. (Ex. 18.) Failing to delve into this available mitigation
through expert and family testimony was prejudicial.

Moreover, Hunter’s trial counsel failed to retain a psychologist, who would have
presented available, compelling psychological expert tesﬁmony at Hunter’s mitigation hearing.

(Ex. 9.) This failure to retain a psychologist prejudiced Hunter.
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Post-conviction counsel obtained the services of Dr. Bob Stinson, an experienced clinical

psychologist, to review the sentencing phase of Hunter’s trial, and to conduct a psychological

interview and evaluation. (Ex. 8, 9.) Because Dr. Stinson reviewed of a number of Hunter’s

records as well as spent several hours of contact with Hunter, he was able to note several factors

relevant to the 3-Judge panel’s consideration of whether to sentence Hunter to death.. (Ex. 8.)

Dr. Stinson was further able to provide opinions about the mitigation that should have been

presented at Hunter’s trial, including but not limited to the following:

Lamont admitted several signs of substance abuse and dependence: (1) failure to fulfill
major role obligations at work, school, or home; (2) recurrent use when physically
hazardous; (3) substance related legal problems; (4) tolerance for all the substances he
used; (5) experiencing withdrawal symptoms for marijuana and alcohol; (6) taking larger
amounts and over a longer period of time than he intended; (7) experiencing a persistent
desire or unsuccessful efforts fo cut down on cocaine, marijuana and alcohol; (8)
spending a great deal of time obtaining, using, or recovering from substance use; (9)
giving up important social, occupational, or recreational activities in favor of using
substances; (10) continuing to use alcohol, marijuana, and cocaine despite having
physical or psychological problems caused and/or exacerbated by their use.

The United States Department of Justice has found that a child’s environment will serve
as risk -factors for laier violence and delinquency. several factors were present in
Lamont’s family and life: (1) family history of substance abuse prior to the age of 6; (2)
family management problems prior to the age of 6; (3) family conflict prior to the age of
6; (4) parental involvement in and parental attitudes favorable toward substance abuse
prior to the age of 6; (5) family conflict and family management problems between the
age of 6 and adolescence; (6) history of parental attitudes favorable toward and
involvement in substance abuse between the age of 6 and adolescence; (7) lack of
commitment to school between the age of 6 and adolescence; (8) early and persistent
antisocial behavior; (9) truancy and dropping out of school; and (12) (sic) delinquent
siblings.

The United States Department of Justice has further found that there was a cumulative
impact, whereby the larger the number of risk factors to which the youth was exposed, the
greater the probability of violent behavior in the community. As can be seen, Lamont was
not exposed o just one or two risk factors, but was repeatedly exposed to several risk

factors.

Research has shown that children who are exposed to the aforementioned corruptive
influences are more likely to experience psychological disorders, exhibit grief and loss
reactions, have stunted moral development, show a pathological adaptation to violence,
and ultimately identify with the aggressor.
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o Finally, mitigating evidence could have been presented showing that one’s risk of
violence decreases with age. Specifically, research has shown that individuals under the
age of 25 are at the highest risk of re-offending sexually; those over the age of 25 re-
offend at a lower rate. More conservative measures use age 30 as the line of demarcation
between higher and lower risk. Thus, the inverse relationship between age and antisocial
acts / re-offending should have been presented for mitigation purposes.

(Id.).

Instead of conducting a reasonable investigation, Bennett went into Hunter’s trial totally
unprepared for a possibility of a mitigation phase. No complete mitigation investigation was
done, nor even attempted. He was armed solely with a few summaries done by the mitigation
expert hired by previous counsel before they were removed from the case. (Ex. 14,17,39.) It
was defense counsel’s responsibility to ensure that a reasonable investigation occurred. Such an

investigation requires that available records are obtained and available witnesses interviewed.

Wiggins, 539 U.S. at 524; Williams, 529 U.S. at 391; Austin v. Bell, 126 F.3d 8§43 (6th Cir.
1997); Glenn v, Tate, 71 F.2d 1204 (6th Cir. 1995). Bennett’s actions do not even approach the
level of work that would have been done in a reasonable investigation. Here, because Bennett
failed to conduct a mitigation investigation, he failed to present a reasonable mitigation case but
instead rélied on residual doubt—a factor the Ohio Supreme Court has determined is not a
mitigating factor under Ohio law. The failure of defense counsel to ensure that an adequate
mitigation investigation occurred was unreasonable and prejudicial. This Court should accept
jurisdiction on Hunter’s Twelfth through Seventeenth Grounds for Relief to rectify this wrong.

C. Hunter’s trial counsel was operating under a conflict of interest during both phases
of his capital trial. (Tenth Ground for Relief)

As Hunter claimed in his Tenth Ground for Relief, trial counsel’s representation of
Hunter while counsel was being investigated for and ultimately indicted on serious federal
offenses violated Hunter's rights as guaranteed by the Fifth, Sixth, Eighth, and Fourteenth

Amendments of the United States Constitution and Article I, Sections 2, 5, 9, 10, 16, and 20 of

36



the Ohio Constitution; see also Strickland v. Washington, 466 U.S. 668 (1984). The First

District determined that pothing in the evidentiary material supported a causative link between
the alleged conflict of interest and an inadequacy in Hunter’s counsel’s representation. Hunter,
1* Dist, C.A. No. 090569, 2012-Ohio-2859, at 53. Contrary to the First District’s opinion,
Hunter submitted evidence advancing this claim beyond mere hypothesis; trial counsel suffered

from an “actual conflict of interest.”

An “actual conflict of interest” is a “division of loyalties that affects] counsel’s

performance.” Mickens v. Taylor, 535 U.S. 162, 171-72 (2002). “A defendant who shows that a
conflict of interest actually affected the adequacy of his representation need not demonstrate

prejudice in order to obtain relief.” Cuyler v. Sullivan, 446 U.S. 335, 349-50 (1980). Here, -

Hunter presented evidence to demonstrate that his attorney’s ability to properly repfesent him
was materially limited by his focus on his own criminal case. Prejudice from counsel’s
inefféctiveness is presumed because trial counsel suffered from an actual conflict of interest.

The Ohio Rules of Professional Conduct recognize that “A lawyer’s acceptance or
continuation of representation of a client creates a conflict of interest if . . . there is a substantial
risk that the lawyer’s ability to consider, recommend, or carry out an appropriate course of action
for that client will be materially limited . . . by the lawyer;s own personal interests.” Prof. Cond.
Rule 1.7(a). Trial counsel’s representation of Hunter in a capital murder trial and mitigation
hearing while he was simultaneously being investigated and charged with serious offenses
created an actual conflict of interest and was per se ineffective.

Bemnett first entered his appearance on Hunter’s case on February 5, 2007. (T.d. 244.)
The trial was continued until June 11, 2007. (T.d. 245.) By March 2007, there were rumors that
Bennett was being investigated by the FBI. (Ex. 48.) Bennett informed Hunter that he was

being investigated for conspiracy to commit murder, and asked Hunter what it was like to go to
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féderal prison. (Ex. 11, 4 8.) Bennett told Hunter that he was “fighting for his [Bennett’s] life
100,” and that the investigation was causing him a lot of stress. (Id., at § 9.) |

A federal bill of information charging Bennett with illegal structuring of financial
{ransactions was issued on August 15, 2007. (Ex. 20.) The Internal Revenue Service and the
Drug Enforcement Administration had both been investigating Bennett. (Exs. 24, 25.) Bennett
pled guilty on September 26, 2007. (Ex. 19, 21, 23.) After agreeing to withdraw a motion for a
downward departure from the sentencing guidelines if the United States agreed not to present
live aggravating testimony, Bennett was sentenced to 24 months incarceration. (Exs. 19, 22, 23,
25.) During sentencing, Federal District Court Judge Thomas M. Rose found that at least some
of the money at issue had come from criminal activity. (Ex. 25.) On February 15,2008, Bennett -
was suspended from the practice of law, and the matter was referred to the “Disciplinéry Counsel
for investigation and commencement of disciplinary proceedings.” (Ex. 26.)

| Contrary to the First District’s conclusions, Hunter’s evidence demonstrates that
Bemnett’s conflict affected his performance. In particular, while Bennett was being investigated-
and his charges were pending, he essentially abandoned Hunter. When discussing a possible jury
waiver, Bennett told Hunter that he did not really want to go through the capital voir dire process
because “it was long and drawn out.” (Ex. 11, 6.) Bennett did not hire any expetts or an
investigator. He did not pick-up the trial file from former trial counsel until four weeks before
Hunter’s trial was to begin, and never asked former counsel about their investigation. (Ex. 48.)
Bennett did not call any witnesses during the culpability phase. (. 653-54.) His cross-
examinations of key witnesses were severely hampered by his lack of investigation and failure to
consult qualified experts, and he failed to present medical evidence that corroborated Hunter’s

statement. (See Second, Third, and Fourth Grounds for Relief, supra.)
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Bemnett similarly abandoned Hunter during the mitigation phase. His mitigation
investigation “fell short of the standards for capital defense work articulated by the American

Bar Association . . . standards to which we have long referred as ‘guides to determining what is

reasonable.”” Hamblin v. Mitchell, 354 F.3d 482, 486 (6th Cir. 2003). After Hunter was
convicted, Bennett asked for an almost five-week continuance, until July 19, to prepare for
mitigation. (Tr. 721.) On July 19, Bennett asked for another continuance, and the mitigation
hearing was moved to September 5. (Tr. 724-26.) In the 11 weeks Bennett had to prepare for
mitigation after Hunter was convicted, he never retajined a mitigation specialvist, psychologist,
investigator, or any other expert. (Ex. 11, 7. Exs. 17, 47.) He did not contact the_ mitigation
specialist from the previous trial team, Martha Phillips, until the middle of July. (Ex. 17.)- She
told him that she would not conduct the mitigation investigation for him, and Bennett never
engaged any other mitigation speci'alist or expert. (Exs. 17, 47.) Bennett contacted Hunter’s
family members just a few days before the mitigation hearing and met with them as a group for
an‘hour or two. (Ex. 14,929.)

As a result of trial counsel’s conflict of interest and the impact it had on his performance,
Hunter’s rights guaranteed by the United States Constitution’s Fifth, Sixth, Eighth, and
Fourteenth Amendments were violated. The First District as well as the trial court erred in
denying this ground for relief. This Court should grant jurisdiction on the Ground for Relief.

D. Other Errors: Hunter’s death sentence is disproportionate and prosecutorial
misconduct occurred at Hunter’s trial.

As argued herein in Proposition of Law II, Hunter’s Eleventh and Eighteen through
Twenty-first grounds for relief were all supported with credible evidence dehors the record and
were not barred by res judicata. In addition, Hunter raised violations of his constitutional rights

that warranted relief, or that, at least, required discovery and merited an evidentiary hearing. The
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trial court as well as the First District Court of Appeals erred in alternatively dismissing Huntér’s
grounds for relief on the merits. TC Op. at 3-5; Hunter, 2012 Ohio 2859, 14, 57-61. This
Court shouid grant jurisdiction and reverse and remand the decisions of the lower courts as to
these grounds for relief.

E. Cumulative Error (Twenty-third Ground for Relief)

Hunter finally asserted that, assuming arguendo none of the grounds for relief in his post-
conviction petition individually warrant relief, the cumulative effects of the errors and omissions -
as presented in the petition prejudged Hunter and violated his constitutional rights. U.S. Const.
amends. TV, V, VI, VIII, IX and X1V; Ohio Const. art. I, §§ 1, 2, 9, 10, 16 and 20; State v.

DeMarco, 31 Ohio St. 3d 191, syl. 2, 509 N.E.2d 1256 (1987); see also State v. Bunch, 62:OChio -

App. 3d 801, 577 N.E.2d 681 (1989). The lower courts erred in finding that the cunmlativé o
effects. of the error discussed herein did not entitle Hunter to relief and/or discovery and an
evidentiary hearing. This Court should accept jurisdiction and reverse and remand this case to
the trial court for further consideration.

INI. Conclusion

For the reasons outlined above, this Court should grant jurisdiction and reverse the First .

District’s decision as well as the trial court’s decision regarding Hunter’s grounds for relief.
Hunter presented sufficient operative facts to merit relief or, at minimum, an evidentiary hearing.
Proposition of Law No. 11
The Doctrine of Res Judicata Does Not Bar Meritorious Post-Conviction
Claims that are Supported by Sufficient Evidence Dehors the Record. U.S.

Const. amend. VIIL, XIV

I. Introduction

The trial court denied relief on Hunter’s Fifth through Ninth, Fleventh, and Eighteenth

through Twenty-First grounds for relief on basis of res judicata. See State v. Hunter, Entry, No.
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B-0600596 (July 16, 2008). The First District Court of Appeals reviewed each of the claims for
merit, yet ultimately affirmed the decision of the trial court essentially finding that the issues -
raised by Hunter were issues that should have been raised in direct appeal. Hunter, 2012 Ohio
2859, at 5. This Court should accept jurisdiction for two reasons: 1} to correct the misjustice
that occurred in this specific case and 2) to guide the lower courts on when the applicability of
res judicata in.cases such as Hunter’s is, or is not, appropriate.
L. Argument

As this Court has stated repeatedly, the doctrine of res judicata does not apply if a post- -
conviction claim is supported by evidence outside the record, as well as evidence appearing in

the record. State v. Smith, 17 Ohio St. 3d 98, 101 n.1, 477 N.E.2d 1128, 1131 n.1 (1985); State .

v. Milanovich, 42 Ohio St. 2d 46, 325 N.E.2d 540 (1975); State v. Cooperrider, 4 Ohio St. 3d
226, 448 N.E.2d 452 (1984). When evidence is outside the record, it could not have been raised

by counset on direct appeal. State v. Ishmail, 54 Ohio St. 2d 402, 406, 377 N.E.2d 500, 502

(1978) (A reviewing court cannot add matter to record before it, which was not a part of trial
court's proceedings).

While it is true Hunter could have raised certain claims in his appeal based on
information in the record, Hunter needed to and did rely on evidence outside the record to
support his post-conviction petition claim. “The presentation of competent, relevant, and
material evidence dehors the record may defeat the application of res judicata.” State v.
Lawson, 103 Ohio App. 3d 307, 315 (1995)(citing State v. Smith, 17 Ohio St. 3d 98, 101, fn. 1.
(1985). “To overcome the res judicata bar, evidence offered dehors the record must demonstrate
that the petitioner could not have appealed the constitutional claim based upon information in the

original record.” Id. Sce also Greer v. Mitchell, 264 F.3d 663, 675 (6th Cir. 2001)(“Although

counsel could certainly have raised an ineffective assistance of counsel claim on direct appeal,
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the precise arguments advanced in his petition for post-conviction relief require significant
supplementation of the trial court record.”)

The First District affirmed the trial court’s decision to dismiss several of Hunter’s
grounds for relief, stating that these claims could have and/or should have been raised on direct
appeal. Hunter, 2012 Ohio 2859, at ©14. However, the grounds for relief argued herein are all
supported by credible evidence dehors the record, and as such, they could not have been
acijudicated on direct appeal. The evidence dehors the record attached to these claims includes
but is not limited to: 1) numerous Hamilton County Children’s Services records and reports 2)
journal and newspaper articles, 3) affidavits, and 4) statistical reports.

Hunter supported these grounds for relief with these attached exhibits, and, in addition,
requested discovery in support of all of these grounds for relief; he was denied that request. See
Assignment of Error No. ITI. Thus, Hunter’s petition contained specific “factual allegations that
cannot be determined by an examination of the files and records of the case,” . the precise

definition and requirement for evidence dehors the record. State v. MecNeill, 137 Ohio App.3d

34, 41, 738 N.E.2d 23, 28 .(2000) (citing Milanovich, infra). An evidentiary hearing is now the
proper forum to evaluate that evidence.

In addition, Hunter’s Fifth through Ninth and Eighteenth grounds for relief, which are all
supported by credible evidence dehors the record, specifically relate to trial counsel’s
ineffectiveness during his trial. This Court has specifically identified claims of ineffective
assistance of counsel as being most appropriately raised in post-conviction proceedings, rather
than on direct appeal. This is because ineffective assistance of counsel claims are best
determined through evidence that lies outside the record at trial. State v. Keith, 79 Ohio St. 3d

514, 536-37, 684 N.E.2d 47, 67 (1997); State v. Madrigal, 87 Ohio St. 3d 378, 390-91, 721

N.E.2d 52, 65 (2000). “The introduction in a post-conviction petition of evidence dehors the
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record of ineffective assistance of counsel is sufficient, if not to mandate a hearing, at least to
avoid dismissal on the basis of res judicata.” State v. Cole, 2 Ohio St. 3d 112, 114, 443 N.E.2d
169, 171 (1982). Courts cannot divide ineffectiveness claims between direct appeal and post-
conviction; to properly tesolve an ineffectiveness claim a court must consider “all

circumstances.” Strickland v. Washington, 466 U.S. 668, 689 (1984).

The State has alsor recognized in this specific case that Hunter’s claims of ineffective
assistance, which are supported by evidence dehors the record, such as the claims argued herein,
are more appropriately raised in a post-conviction petition. In the State’s Merit Brief filed in this
Court as part of Hunter’s direct appeal, the State alleged that “because this claim is based on
matters raised outside of the trial record it is more appropriately raised in a post-conviction
petition pursuant to R.C. 2953.21.” Appellee’s Merit Brief at 10.

This Court’s position on the issue of the proper forum for claims of ineffectiveriess is
further-in harmony with that taken by the Uniied States Supreme Court acting in federal habeas.

See Williams v. Taylor, 529 U.S. 362, 395 (2000). Collateral proceedings serve the function of

_ leaving defendants a way to challenge their convictions and sentences when direct appeal fails
them. Direct appeal is not appropriate for ineffectiveness claims generally, simply because the
prejudice is unknown until evidence is brought in to show what could have been before the court.
Madrigal, 87 Ohio St. 3d at 390, 721 N.E.2d at 65.

Exactly that situation is present here. Hunter’s Fifth through Nintﬁ, Eleventh, and
Eighteenth Grounds for Relief do indeed rely, in part,. upon the trial record—one must look to the
trial record to observe the defects in the trial récord and to understand counsel’s deficiency.
However, the prejudice suffered is apparent from the strength of the post-conviction petition and.

attached exhibits.

43



Ohio’s post-conviction procedures must comport with due process. Evitts v. Lucey, 469

U.S. 387 (1985) (violates due process to deny state-created rights or procedures). By denyiﬂg
Hunter’s claims for relief argued herein on the improper basis of res judicata, the First District
violated his due process guarantees. U.S. Const. amend. XIV:; Ohio Const. art. I, §§ 1, 10, 16.
1II. © Conclusion
For the above reasons, this court should grant jurisdiction Hunter and reverse the First
District’s decision in applying res judicata to dismiss Hunter’s Fifth through Ninth, Eleventh,
and Eighteenth through Twenty-first grounds for relief. In the alternative, Hunter requests that
this Court remand these same grounds for relief for discovery and an evidentiary ilearing.
Proposition of Law No. I11
 When a death-sentenced defendant files a post-conviction petition, due -
process, equal protection, the right to counsel, and the freedom from cruel
- and unusual punishment require that the defendant receive funding for
expert assistance and discovery upon a showing of good cause. U.S. Const.
“amend. VI, VI, XIV.
1. - Introduction
The trial court denied Hunters® request discovery for and a substance abuse expert
because it found that he did not have the right to funding or discovery under Ohio’s post-
conviction statute. The First District agreed. Hunter, 2012 Ohio 2859, at 1166.. The lower courts’
decisions cannot stand as a matter of Ohio law and federal constitutional requirements.

18 Argument

A. Ohio’s post-conviction statute requires that death-sentenced petitioners receive an
opportunity for discovery upon a showing of good cause.

Hunter filed a motion for discovery on August 19, 2008. He requested leave to conduct
discovery to support all of his grounds for relief. That motion was denied about two weeks later

on September 3, 2008, before the State had even filed a response to Hunter’s Petition.
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Post-conviction actions are civil proceedings; the Ohio Rules of Civil Procedure apply.

State v. Milanovich, 42 Ohio St. 2d 46, 52, 325 N.E2d 540, 544 (1975) (Civil Rules of

Procedure apply to summary judgment in post-conviction actions); See also State v. Nichols, 11

Ohio St. 3d 40, 42-43, 463 N.E.2d 375, 377 (1984) (civil remedy of Res Judicata applied to post-
conviction actions); Ohio R. Civ. P. 1(A). Thus, Hunter should possess the same rights as an
appellant in any civil case.

Ohio has chosen to establish a post-conviction procedure to effectuate constitutional .
rights for these defendants sentenced to death, and that procedure must comport with due.

process. Bvitts v. Lucey, 469 U.S. 387, 401, 105 S.Ct. 830, 838-39 (1985); See also Ohio Adult

Parole Authority v. Woodard, 523 U.S. 272, 282-83, 118 S. Ct. 1244, 1250-51 (1998) -

(Appellant’s life interest protected by due process clause); Woodson v. North Carolina, 428 U.S. .
280,305, 96 S. Ct. 2978, 2991 (1976) (Death is different and requires heightened due process).

- Capital appellants face a serious dilemma under Ohio’s post-conviction scheme. The text
of the statute provides that a Appellant must include affidavits or evidence dehors the record in -
support of the claims in a petition. O.R.C. § 2953.21(A). It is from the face of the petition that 2
trial court must determine if a hearing is required. All this must be done without any benefit of
the discovery processes available to every other civil litigant. Without access to traditional civil
tools of discovery, Ohio’s post-conviction process imposes an impossible pleading standard on
Appellants and is rendered meaningless. The concern over Ohio’s inadequate, excessively

nagrow, and ineffectual post-conviction scheme is shared by the Sixth Circuit Court of Appeals.

Keener v. Ridenour, 594 F.2d 581, 590 (6th Cir. 1979). The Ohio Supreme Court has never
addressed this issue. Hunter asks this Court to accept jurisdiction and vacate the judgment of the -
trial court and remand the matter with instructions that he be permitted an opportunity to conduct

discovery.
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Hunter requested an evidentiary hearing on the claims in his petition. The First District
abused its discretion when it denied that request. Hunter pleaded “sufficient operative facts”
supported by credible evidence de hors the record in his post-conviction grounds to entitle him to

an evidentiary hearing. Sce State v. Calhoun, 86 Ohio St. 3d 279, 283, 714 N.E.2d 905, 910

(1999) (quoting State v. Jackson, 64 Ohio St. 2d 107, 112, 413 N.E.2d 819, 823 (1980)). The
First District erred to Hunter’s prejudice because it dismissed his petition without affording him

a hearing to resolve factual disputes created by the supporting exhibits. See Mason v. Mitchell,

320 [.3d 604, 620-21 (6th Cir. 2003).

B. The.trial court abused its discretion when it denied Hunter’s motion for a substance
abuse expert.

The trial court abused its discretion and it violated Hunter’s due process rights when it

denied his request for a substance abuse expert. A substance abuse expert was necessary based

on the uncontgsted opinion of Dr. Stinson. Cf. State v. White, 118 Ohio St. 3d. 12, 23, 885
N.E.2d. 905, 915 (2008) (frial court abused its discretion when it denied capital defendant’s
mental retardation ;:laim supported by uncontradicted expert opinions). Moreover, the record
shows that Hunter’s trial counsel did not investigate or and present any mitigation evidence of
the type that would be discovered by a substance abuse expert.

Thé trial court failed to recognize that providing such an expert might well have led to
the discovery of compelling evidence to support Hunter’s Sixth Amendment ineffective counsel
claims. Counsel’s failure to discover and present mitigation evidence can prejudice a capital
defendant’s éonstitutional rights. See Harries v. Bell, 417 F.3d 631, 638 (6th Cir. 2005); Skaggs

v. Parker, 235 F.3d 261, 269 (6th Cir. 2000); Stallings v. Bagley, 561 F. Supp.2d 821, 888 (N.D.

Ohio 2008).
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III. Conclusion

Tor the reasons outlined above, this Court should grant jurisdiction and reverse the First

District’s decision as well as the trial court’s regarding Hunter’s need for discovery and expert

funding. See Britt v. North Carolina, 404 U.S. 226, 227 (1991); Ake v. Oklahoma, 470 U.S. 68,

76-77 (1985); State v. Mason, 82 Ohio St.3d 144, 149, 694 N.E.2d 932, 943 (1998).

Conclusion

Appellant Lamont Hunter’s post-conviction petition raised constitutional violations that

ocenrred at his trial and mitigation hearing and is supported by evidence dehors the record that

provide sufficient operative facts to warrant relief. This Court should accept jurisdiction, reverse

the First District’s decision as well as the trial court’s decision, and remand this case for a new

trial and sentencing hearing, or, alternatively, for discovery and an evidentiary hearing on

Hunter’s post-conviction claims.
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THE STATE OF OHIO, HAMILTON COUNTY

COURT OF COMMON PLEAS
CRIMINAL DIVISION

STATE OF OHIO ' : CASFE, NO. B-66006596

Plaintiff-Respondent

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
LAMONT HUNTER : ENTRY DISMISSING PETITION
' TO VACATE

VS.

Defendant-Petitioner

This matter came before the court on the post-conviction petition and amended post-
conviction petition, the exhibits appended thereto, the entire record in case B-0600596 and related

appeals, the motion to dismiss petition to vacate and/or set aside judgment filed by the State of Obio,

and any other pleadmgs of the parties.

Based upon the above the court makes the following Findings of Fact, which are apphcable :

to all causes of action.
(1) Defendant was represented by attorney Clyde Bennett, 1 at trial.
(2) Defendant is represented on direct appeal by Bruce K. Hust and Herbert E.

Freeman.

(3} Defendant is represented in this petition to vacate by the Ohio Public .

Defender’s Office.




o

The court makes the following specific findings as to each of defendant’s twenty-three

grounds for relief raised in his post-conviction petition:

FIRST GROUND FOR RELIEF

Defendant’s first ground for relief is predicated on a claim of “actual innocence.” In éupport
of this c!aim, defendant offers the numerous exhibits appended 1o hus petition. befendam, however,
primarily relies on the affidavit of Dr. Werner Spitz who, if calfed to testify at trial, would have
refuted the stéte’s medical experts and said that Trustin’s injuriés Were caused by an accidental fzl]

down the steps. The court makes the following Conclusion of Law:

Post-conviction claims of ‘actual innocence’ do not involve a denial or infringement of a

petitioners rights under the Ohio Constitution or the Constitution of the United States, and have been

held not to constitute a substantive ground for post-conviction relief. State v. Campbell (Jan. 8,

1997), Hamilton App. No. C-950746, at p. 13; See, also State v. Combs (1994), 100 Ohio App.3d

90, 652 N.E.2d 205.
SECOND THROUGH FOURTH GROUNDS FOR RELIEF

Defendant’s second through fourth grounds for relief allege that trial counsel was ineffective
in the guilt phase for not adequately challenging the med-ical findings of the state’s expert witnesses
that Trustin’s injurieé were intentionally inflicted, Specifically, defendant claims that trial counsel
failed {1) to retain a medical expert or a forensic pathologist to rebut the testimony of the state’s
expert witnesses, (2) to present the testimony of Dr. Spitz, a forensic pathologist, who would have
testified that Trustin died from an accidental fall, and (3) to adequately cross-examine the state’s

expert witnesses. The court makes the following Conclusions of Law:
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Trial counsel’s failure to retain or call expert witnesses is a matter of trial strategy. State v,
Williams (1991), 74 Ohio App.3d 686, 695. Trial counsel’s reliance on cross-examination of the

state’s experi witnesses does not in itself constitute ineffective assistance of counsel. State v.

Madriea) {(2000), 87 Ohio St.3d 378, 400; State v. Thompson (1987), 33 Ohio St.3d 1, 10-11.

Defendant has not established that trial counsel failed to effectively cross-examine the state’s

expert witnesses.

Defendant has failed to provide sufficient operative facts to establish that trial counsel

violated an essential duty to himn or that there was a reasonable probability that, but for counsel’s

omissions, the guilt phase results of the trial would have been different. State v. Bradley (1989), 42

Ohio St.3d 136.
FIFTH AND SIXTH GROUNDS FOR RELIEF

In his fifth and sixth grbunds for relief, defendant claims that trial counsel did not effectively
rebut other acts evidence that was admittﬁd against him. At tria%, over trial counsel’s obj e;tion, the
state admiﬁed other act evidence that Trustin was the possible victim of child abuse two times in
2004. The record shows that defense counsel did rebut such evidence and established through cross-.
examination that someane other than defendant could have inflicted these injuries. Trial counsel also
established that one of the injuries was not considered child abuse by the treating physician and that
another injury could have been caused by a bug bite. The court makes the following Conclusions of
Law:

Defendant has failed to show that he cotild not have raised this claim on direct appeal. Thus

itis barred by res judicata. State v. Perry (1967}, 10 Ohio St2d 175,266 N.E.2d 104, paragraph nine

of the syllabus.
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Defendant has also failed to submit evidentiary material setting forth sufficient operative
facts to demonstrate substantive grounds for relief, State v. Pankey (1980), 68 Ohio S1.2d 58, 428
N.E2d 413.

Finally, defendant did not provide sufficient operative facts to show that trial counsel was

ineffective in rebutting other act evidence or that the outcome of the trial would have been different

had counse! adopted a different approach. State v. Bradley. supra. -

SEVENTH GROUND FOR RELIEF

Defendant’s seventh ground for refief is another claim of ineffective assistance of irial
counsel in the guilt phase. Defendant claims that trial counsel was ineffective for not impeaching
Amber White with testimony that hef brother was charged with statutory rape after she testified that
her brother was not convicted of statutdry rape. The court makes the following Conclusions of Law:

This evidence was available at the time of trial and defendant could have raised this claim
~on .direct appeal. It is therefore barre@ by res judicara. State v Coleman (Mar.17, i993), I.’“ Dist. No.
C-90081 I ; State. v, Perry, supra. | |

Defendant has failed to demonstrate that trial counsel’s failure to impeach White with

evidence that her brother was chargéd with statutory rape would have effected the outcome of the

trial. State v. Bradley, supra.
EIGHTH GROUND FOR RELIEF

In his eighth ground for relief, defendant alleges that trial counsel was ineffective for not
ensuring that defendant knowingly, intelligently, and voluntarily waived a trial by jury. Defendant

supports this claim with his own affidavit in which he claims that the only reason trial counsel




wanted to waive ajury was to shorten the trial time. The court makes the following Conclusions of
Law:
This evidence was available at the time of trial and defendant could have raised this claim

on direct appeal and therefore it is barred by res judicata. State v Coleman (Mar.17, 1993), 19 Dist.

No. C-900811!; State v. Perry, supra.

Defendant’s affidavit contlicts with the trial record where defendant affirmed that he

voluntarily waived a jury trial. (T.p. 90) Accordingly, the court finds that defendant’s affidavit does

not advance his claim beyond mere hypothesis and a desire for further discovery. State v. Coleman,

supra; State v. Calhoun (1999), 86 Ohio St.3d 279, 714 N.E.2d 905.

NINTH GROUND FOR RELIEF

Defendant alleges in his ninth ground for relief that counsel was ineffective for failing to -

make a motion for change of venue. The court makes the following Conclusion of Law:
The evidence defendant relies on to support this claim was available at the time of trial and
defendant could have raised this claim on direct appeal. Thus, it is barred by res judicaia. State v

Coleman (Mar.17, 1993), 1¥ Dist. No. C-900811; State v. Perry, supra.

TENTH GROUND FOR RELIEF

Defendant’s tenth ground for relief is a general allegation that trial counsel was ineffective
because, at the time of_ trial, he was under a federal criminal investigation that eventually led to
counsel pleading guilty to federal offenses. Defendant supports this claim with pleadings from
federal court that document the convictions, news releases and newspaper articles referencing the
convictions, and the order from the Supreme Court of Ohio suspending trial counsel from the

practice of law because of the conviction. Trial counsel was not under suspension at the time of
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defendant’s trial. Defendant also submits his own affidavit, the affidavit from his half-sister, the
affidavit f_ro;—n a Public Defender, and the affidavit of a mitigation spécialist.
Defendant does not raise specific claims of ineffective assistance of counsel that occurred

on the record, but merely makes a general allegation that the federal investigation adversely effected

trial counsel’s performance. The court makes the foilowing Conclusions of Law:

The fact that trial counsel was under federal criminal investigation by itself does notestablish

ineffective assistance of counsel. State v. Fuller, 8" Dist. No. 52131, 2002-Ohio-4164; State v.

Joyner, 6™ Dist. No. L-84-156, 1984 WL 3686.

Defendant has failed to submit evidence to advance his claim beyond mere hypothesis and

a desire for further discovery. State v. Coleman, supra; State v. Calhoun (1999), 86 Ohio 31.3d 279,

714 N.E.2d 905.

In this claim, defendant has failed to teference any specific instances of trial counsel’s

perfdrmance that effected the outcome of the trial, State v. Bradley, supra.

ELEVENTH GROUND FOR RELIEF

Defendant’s eleventh ground for relief alleges that the Hamilton County Prosecutor’s Office

failed to provide defense counsel with exculpatory evidence. The court makes the following

Conclusicn of Law:

This claim ié overruled on the authority of State v. Leonard, 157 Ohie St.3d 653,
813 N.E.2d 50, 2004-Ohio-3323 at 35 and State v. Lynch 1 Dist. No. C-010209,

unreported at pp. 8-9.
TWELFTH THROUGH SEVENTEENTH GROUNDS FOR RELIEF

In defendant’s twelfth through seventeenth grounds forrelief, he alleges that trial counsel was




.

ineffective in the mitigation phase of the trial. Generally, defendant claims that trial counsel did not
conduct an adequate mitigation investigation. Specifically, defendant claims that trial counsel should

have hired a mitigation specialist, an expert in psychology, and a substance abuse expert. Defendant

also claims that counsel should have done a better job in presenting defendant’s family and social

history and should have presented evidence concerning defendant’s history of drug abuse. The court

- makes the following Conclusion of Law:

The evidentiary material submitted in support of these claims merely support alternative
theories of mitigation. Since counsel presented a competent mitigation defense, such material does

not provide proof of counsel’s ineffectiveness. State v. Leonard, supra at §20; State v. Post (1987),

32 Ohio St.3d 380, 388-389, 513 N.E.2d 754; State v. Pankey, supra.

EIGHTEENTH THROUGH TWENTY-FIRST GROUNDS FOR RELIEF
In his eighteenth through twenty-first ground".; for relief, defendant raises constitutional
challenges to Ohio’s death penalty statutory scheme. Defendant first claims that trial counsel shonid

have presented evidence that the death penalty is applied in an arbitrary and disciminating manner.

‘Defendant then claims that his death sentence was disproportionate to similarly sifuated defendants

in Hamilton County, and that the death penalty is unconstitutional because prosecutors have too

much charging discretion. The court makes the following Conclusion of Law:

All of these claims could have been raised at trial or on direct appeal and are therefore barred

by res judicata. State v. Perry, supra; State Bies 1" Dist. No. C-980688, at pp. 14-15; State v. Moore

1% Dist. No. C-970353, 1998 WL 638353; State v. Jones 1™ Dist. No. 950813, at pp. 5-6.




TWENTY-SECOND GROUND FOR RELIEF

Defendant’s claim that death by lethal injection is unconstitutional is overruled on the

authority of State v. Ashworth (1995), 85 Ohio St.3d 56,71, 706 N.E.2d 1231, 1242-1243 and State

v. Leonard, supra at §37.

TWENTY-THIRD GROUND FOR RELIEF
Defendant’s final ground for reiief that the cumulative effect of the claims raised here entitle

him to post-conviction relief is overruled. The court finds that defendant has failed to demonstrate

that ahy of his separately raised post-conviction claims entitle him to relief. See State v. Fitzpatrick,
1* Dist. No. C-030804 at pp. 22-23.
CONCLUSION
For all the foregoing Findings of Fact and Conclusions of Law, the court hereby denies the _
defendant’s post-conviction petition for relief, amended petition for relief, and all requests for
discovery contained herein. The defendant’s request fo; an evidentiary hearing is‘therefore denied.

The court hereby grants the state’s motion and dismisses defendant’s post-conviction petition.

i -; 'Fr ) 3
j/l,(,\_,_éfu{,&,z fo . ) ] e

Judge Norbert Nadel )
Hamilton County Court of Common Pleas’




IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO . -
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HAMILTON COUNTY, OHIO \
LTON €O OH JUN 27 2012

STATE OF OHIO, | P : APPEAL NO.
' TRIAL NO. B-0600596

Respondent-Appellee,
vs. o JUDGMENT ENTRY.

LAMONT HUNTER,

Petitioner-Appellant.

This cause was heard upon the appeal, the record, the briefs, and arguments. '

The judgment of the trial court is affirmed for the reasons set forth in the Opinion
filed this date. ‘ ' | | |

Further, the court holds that there were reasonable grounds for this appeal, allows
no penalty and orders that costs are taxed under App. R. 24. |

The Court further orders that 1) a copy of this Judgment with a. copy of the Opinion

attached constitutes the mandate, and 2) the mandate be sent to the tnal court for execution

under App. R. 27.

bt
To the clerk:

Enter upon,the journal of the court on June 27, 2012 per order of the court.

!|
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OHIO FIRST DISTRICT COURT OF APPEALS

Per Curiam.

Ry Petitioner-appellant Lamont Hunter appeals the Hamilton County
Common Pleas Court’s judgment denying his R.C. 2953.21 petition for postconviction
relief. We affirm the court’s Judgment _ .

{2} In 2007, a three-]udge panel convicted Hunter of aggravated murder,
rape, and endangering children in connection with the death of his girlfriend’s three-
year-old son, Trustin Blue. For aggravated murder, the panel sentenced Hunter to
death based on two death-penalty specifications: aggravated murder while committing
or attempting to commit rape, and aggravated murder of a child under the age of 13.
See R.C. 2929.04(A)(7) and (A)(9)-

{93} I-Iunter unsuccessfully challenged his convictions in his direct appeal to
the Ohio Supreme Court, State v. Hunter, 131 Ohio St.3d 67, 2011—0h10-6524, 960
N.E.2d 955, and in his 2008 postconviction petition. In this appeal from the denial of

“his postconviction petition, he advances three assignrnents of error.
l. The Evidence

{4} Hunter ‘was convicted upon eviden¢e that Trustin had died as a
- consequence of a brain mjury sustained while in Hunter’s care. When quesmoned by
emergency medical personnel and then law enforcement concerning the cause of the
injury, Hunter maintained that Trustin ha_d fallen down his home’s basement steps.
But at trial, the emergency-room pnysician who had examined Trustin when he was
brought to the hospital and the deputy coroner who had conducted Trustin's autopsy
testified that Tmeﬁn’s injuries were not consistent with a fall down carpeted steps. And
the deputy coroner offered her opinion that the cause of death had been a “diffuse brain
injury due to biunt impact/shaking injuries to the head.” | |

‘ ll. The Poefconviction Claims
{45} In his first assignment of error, Hunter chailenges the common pleas

court’s denial of his postconviction claims without an evidentiary hearing. In his

2 .
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OHIO FIRST DISTRICT COURT OF APPEALS

second assignment of error, he assails the court’s application of, the.doctrine of res
judicafa to bér certain claims. We address these assignments of error together, and we
‘overrule them. ' |

{96} To prevail on a ﬁostconviction claim, the petitioner must demonstrate a
denial or infringement of his rights in the proceedings resulting in his conviction that
rendered the conviction void or voidable under the Ohio Constitution or the United
States Constitution. R.C. 2953.21(A)(1). A postconviction petitioner bears the initial
burden of demonstrating “substantive grounds for relief,” through the petition, with its
supporting affidavits and other documentafy evidence, and the trial record. R.C.
2053.21(C). |

{973 A pdstconviction claim is subject to dismissal without a hearing if the
petitioner has failed to support the claim with evidentiary material setting forth
sufﬁczent operatwe facts to demonstrate substantive grounds for relief. Id.; State U
Pankey, 68 Oh1o St. 2d 58, 59, 428 N.E: 2d 413 (1981); State v. Jackson, 64 Chio St.2d
107, 413 N.E.2d 819 (1980), syllabus. Conversely, “the court must proceed to a prompt
hearing on the issues” if “the petition and the files and records of tﬁe case show the’
petltloner is * * * entitled to relief.” R.C. 2953.21(E). |

{1{8} The common pleas court apphed the doctrine of res judicata t to bar some
of Hunter s postconviction claims. Under the doctrine of res judicata, a Judgment of
conviction bars a defendant from raising in any proceeding, other than a direct appeal
from that judgment, any claim “that waé raised or could have been raised” in the direct
appeal. State v. Perry, 10 Ohio St.2d 175, 226 N.E.2d 104 (1967),. paragmph nine of the
syllabus. Thué, res judicata bars a postconviction claim that could fairly have been
determined in the direct appeal,' based upon the trial record and without resort to

evidence outside the record. Id.; State v. Cole, 2 Ohio St.ad 112, 114,-443 N.E.2d 169

(1982).



OHITO FIRST DISTRICT COURT OF.APPEALS

{49} A postconviction petitioner may resist the application of res judicata to,
bar his postconviction claim by supporting the claim with outside evidence. But merely |
submitting outside evidence will not preclude the common pleas court from applying
res judicata to bar a claim. The claim must depend on the outside evidence for its
resolution Id. Moreover, the outside evidence must be “cornpetent relevant and
material” to the claim; it must “meet some threshold standard of cogency,” i.e,, it must
be more than ‘marginally significant”; and it must “gdvance the * * * claim beyond
mere hypothesis and a desire for further discovery.” State v. Coleman, 1st Dist. No. C-
900811, 1993 Ohio App. LEXIS 1486 (Mar. 17, 1993).

{410} When a postconviction clalm depends for its resolution upon outside
ev*ldence a common pleas court may not apply res Judlcata to dismiss the claim. Perry
at paragraph nine of the syllabus; Cole at 114. But a revxemng court may sustain the
claim’s dlsm1ssa1 on other grounds. State v. Peagler 76 Ohio St.3d 496, 668 N. E. od
4897, paragraph one of the syllabus; State v. Blankenship, 38 Ohio St.3d 116, 119, 526
N.E.2d 816 (198_8). Accord State v. G:pson, 15t Dist. Nos.-C-960867 and C-960881.
(Sept. 26,1997). | |

A Pmsecutonai Mtsconduct-—W:thhotdmg Matena! Evidence

{11} In his 11th postconwctlon claim, Hunter contended that he had been
denied a fair trial by the states faﬂure to disclose exculpatory ewdence He asserted
that the state had violated its duty to dlsclose exculpatory evidence in its possessmn
and that the trial court had abetted the state’s violation of its duty by overruling eight of
his 14 pretrial motions for discovery and his motion asking the court to review, and
then seal for appellate review, a copy of the prosecutor’s file in his case.

{1112} The fair-trial guarantee of the Due Process Clause of the Fourteenth
Amendment to the United States Constitution imposes upon the state an obligation to
disclose to a criminal accused evidence material to the accused’s guilt or innocence.

Brady v. Maryland, 373 U.S. 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Such evidence is

4
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“material” oniy if there is a “reasonable probability” that its disclosure would have
changed the outcome of the trial. United States v. Bagley, 473 U.S. 667 682, 105 S.Ct.
3375, 87 L.Ed.2d 481 (1985). The determination of this probabilityr entails an inquiry
into not whether a trial with the undisclosed evidence would have yielded a different
verdict, but whether the evidence, “considered collectively,” “could reasonably be t;rlkell
to put the whole case in such a different light as to undermine confidence in the
verdict.” Kyles v. Whitley, 514 U.S. 419, 434-436, 115 S.Ct. 1555, 131 L.Ed.2d 490
(1995). Aécord State v. Keiferer, 126 Ohio St.3d 448, 2010-0hio-3831, 935 N.E.2d 9,9
23-24; State v. Hughbanks, 1st Dist. No. C-010372, 2003-0Ohio-187, 157. |

{913} In Hunter’s direct appeal, the Ohio Supreme Court rejected hié_challenge
to the overruling of his pretrial motion for disclosure ‘of the state’s rebuttal wiﬁuesses
and his motidn to seal the prosecutor’s file. Hunter, 13.1 Ohio St.zd 67, 201i-Ohio-
* 6524, 960 N.E.2d 955, at 1 133-136. His postcbnviction .challenge fared no better.
Hunter neither specified the undisclosed exculpatm'y evidence nor supported his claim
with ewdence outsuie the record. He mstead cited successful nondisclosure challenges
advanced in this and other courts that, he 1n51sted demonstrate an ongoing systemic |
problem concerning the [non]dis_closure of exculpatory evidence by the Hamilton
County Prbsecutor’sVOfﬁce” and “warrant[ed] the granting of discovery to demonstrate
that the .chronic problem continued in [h'isj case.” o '

{14} But a postconviction petitioner is not entitled to discé)vefy to develop his
claims umnless the petition and its supporting evideﬁtiary material demonstrate
substantive grounds for relief. State v. Issa, 1st Dist. No. C-000793, 2001 Ohio App.
LEXIS 5762 (Dec. 21, 2001); Because Hunter failed to support his claim with
evidentiary material setting forth sufficient oﬁerative facts to demonstrate substantiye
grounds for relief, he was not entifled to discovery to develop the claim, see id.; and the
claim was subject to dismissal without a hearing. See R.C. 2953.21{C); Pankey, 68 Chio

St.2d at 59, 428 N.E.2d 413; Jackson, 64 Ohio St.2d 107, 413 N.E.2d 819, syllabus.

5
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Therefore, the common pleas court pro;;erly dismissed Hunter’s 11th postconviction
claim.
B. Ineffective Assistance of Counsel

{915} In claims 2 through 10 and 12 through’ i7,' Hunter contended that he had
been denied the effective assistance of counsel by his trial couneel’s inadequate
preparation and presentation of his case during the guilt and penalty pheses_ of his trial,
We hold that the common pleas court properly denied these claims without an
evidentiary h.ean'ng .

{16} To prevail on a claxm of lneffectwe ass:stance of counsel, a
postconviction petitioner must demonstrate (1) that counsel’s performance fell below
an objective standard of reasonableness, and (2) that counsel's deficient performance
prejudiced him. Stricklond v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 8o
L.Ed.2d 674 (1984); State v. Bradley, 42 Ohio St.ad 136, 538 N.E.zd 373 (1989). To
establish prejudice, the petitioner must demonstrate that 'coense]’s deficient
performance “so undermined the proper funi:tioning of the adverséirial process that the
trial could not have rehably produced a Just result.” State v. Powell 90 Ohio App.3d
260, 266, 629 N.E.2d 13 (1993) {mtmg Lockhart v. Fretwell, 506 U S. 364, 113 S.Ct.
838, 122 L. Ed. 2d 180 [1993], and Strickland).

{17} Jury waiver. In his 8th clalm Hunter contended that his trial counsel
had been meffectlve in counsehng h1m to waive a jury trial and to proceed instead to a -
trial before a three—;udge panel A jury waiver must be voluntary, knowing, and
mtelhgent Crim.R. 23; State U Ruppert ‘54 Ohio St.2d 263, 271 375 N.E.2d 1250
(1978). And a waiver is presumptively so 'if it was executed and filed in ‘conformity with
R.C. 2945.05 et seq. State v. Edys, 87 dhio St.ad 15, 19, 716 N.E.2d 1126 (1999) (citing
[rited States v. Sammons, 918 F.2d 592, 597 {6th Cir.1990]).

_ {118} The Ohio Supreme Court rejected Hunter’s challenge in his direct appeal

to counsel’s effectiveness in counseling his jury waiver. The court found nothing in the

6
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- trial record to rebut the presumptioﬁ that the waiver had beén voluntary. And it .
concluded that “[u]nder the circumstances, [the jury wgiver} appear[ed] to have been a
reasonable tactical decision.” Hunter, 131 Chio St.3d 67, 2011-Ohio-6524, 960 N.E.2d
955, at 1 48-55. |

{919} In support of his pOStCOIWlCtiOl‘l challenge, Hunter offered his own
affidavit. He averred that he had waived a jury trial because his counsel had convinced
him that a jury would be biased by substantial pretfial publicity and that voir dire
would be “long an& drawn out,” and because he did not know, because counsel had
failed to advise him, that he could move for a change of venue, that his jury waiver
would limit his challenges on apﬁeal, or that the vote of a single juror would preveht the
imposition of the death penalty. | | |

{{[20} In evaluating counsel’s performance, a reviewing court ‘must indulge a
strong presumption that counsel’s conduct f[ell] within the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumption that, -
under the circumstances, the challenged action ‘might be considered sound trial
stratégy T Sh‘t"ckland 466 U.S. at 689, 104 S.Ct. 2052 8o L.Ed.2d 67 (quoting Michel
- u. Louistana, 350 U.S. 91, 101, 76 S.Ct. 158 100 L.Ed. 83 [1955]). Accord Bradley, 42
Ohio St. 3d at 142, 538 N.E.2d 373. We percewe nothing in Hunter’s afﬁdawt that
could fairly be said to have overcome that presumption, or that n’nght have altered the
supreme court 's conclusion, based on the trial record, that counseling the waiver was
sound trial strategy. Thus, the common pleas court properly denied Hunter’s challenge,
in his 8th claim, to his counsel’s effectiveness in that regard.

{421} Change of venue. In his gth ‘claim, Hunter asserted that counsel had
been ineffective in fa111ng to request a change of venue on the ground of “extensive” and -
“prejudicial” pretrial publicity. He supported the claim with copies of press releases
and news articles dating from Trustin’s January 2006 death through Hunier's june

2007 trial. The media reports, he insisted, portrayed him as a child-abuser and linked
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him to the “media frenzy” surrounding the August 2006 murder, in an adjacent county,
of a three-year-old boy by his foster parents..
{922} Due process demands that a criminal accused be affo'rded “(a] fair trial in
4 fair tribunal.” In re Murchison, 349 U.S. 133, 136, 75.S.Ct. 623, 99 L.Ed. 942 (1955).
Accord State v. Weiner, 97 Ohio St.2d 11, 15, 305 N.E.zd 794 (1974). And the right_ foa
jury trial secures to the accused the right to a fair trial by impartial jurors. Irvin v.
Dowd, 366 U.S. 717, 722, 81 8.Ct. 1639, 6 L.Ed._2d 751 (1961). Accord State v, Zuern, 32
Ohio St.3d 56, 68, 512 N.E.2d 585 (1987). When pretrial publicity threatens to deny
these rights, a trial court may grant a change of venue. Crim.R. 18(B); R.C. 2901.12(K).
ﬁ[23} The decision to grant a change of venue is commltted to the sound
d1scret10n of the tnal court. Stale v. Maurer, 15 Ohio St.3d 239, 251, 473 N.E.2d 768
. (1984).. Ordinarily, p‘roofkof pretrial publicity will not, alone, compel a change of venue..
State v. Landrﬁm, 53 Ohio St. 3d 107, 116-117, 559 N.E.zd 710 {1990). An accused
' seeking a change of venue on the ground of pretrial publicity must demonstrate that a
juror was “actually biased" by exposure to that publicity. State v. Gross, 97 Oirlio St.ad
121, 2002-0Ohio-5524, 776 N.E.2d 1061, 1 29. And the “best test” .‘of juror bias is voir
dire. State v. Bayless, 48 Ohio St.2d 73, 98, 357 N.E.2d 1035 (1976). But proof of
actual juror bias is not required, and juror bias Ihay be presumed, iI; the rare case whén
“inﬂﬁmmgtory; prejudicial pretrial publicity * * '* so pervades or saturates the
community as to réndex" virtually impossible a fair trial by an impartial jury drawn from
that community.” Mayolé v. Alabamd, 623 F.2d 992, 997 (5th Cir.1980). Accord State
v. Yarbrough, 95 Ohio St.3d 227, 2002-Ohic-2126, 767 N.E.2d 216, 1 86.
{424} Hunter waived his right to a jury trial. His jury waiver was not
demonstrably unknowing, involuntary, or uninteliigent. And because it preceded jury
selection, it preempted any voir dire examination of prospective jurors for his éase.

Thus, the trial record does not demonstrate actual juror bias.
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{125} Nor did the evidence of pretrial publicity offered in support of Hunter’s
 postconviction challenge give risctoa presumption of juror bias. That publicity, while
not insubétantial, could not fairly be said to have been so pervasivé as to preclude any
possibility of empan-ell.ing an impartial jury.

{126} In the absence of evidence demonstrating actual juror bias or giving rise
to a presumption of bias, Hunter’s gth claim, challenging coﬁnsel’s effectiveness in
failing to seek a change of venue, was properly denied.

{1iz_7} ‘Investigaﬁon, preparati‘on, and presentation—medical evidence. In
claims 2 through 4, Hunter challenged his trial counsel’s effectiveness in countering the
' medical.evidenc-e presented by the state during the guilt phase of his capital trial.
Hunter complained that counsel had engaged in “ill-informed and 'argﬁmentative Cross-
" examination” that had allowed the state’s medical experts “to repeatedly state their
damaging conclusions” concernihg the cau.se and manner of ’frustin’s death. He
further contended that counsel, instead of relying exgﬁlusively on his own medical
knowledge and his cross—examihaiﬁon- of the state’s medical experts, should have
rétainéd the services of a forensic pathologist to provide expert assistahce in preparing
and presenting at trial his defense that Trustin had died from injuries sustained in a fall
down the basement steps. |

{428} In support 'of his claims, Hunter offered his own afﬁdavit, in which he
averred that counsel had cited “his own medical knowledge,” along with the fact that he
had been admitted to medical school, to explain his decision ,to rely oh Cross-
examination 6f the state’s medical experts in lieu of calling a defense expert. Hunter
also offered outside evidence in the form of an opinion letter from forensic pathologist
Werner U. Spitz, M.D., and copies of the materials uééd by Dr. Spitz in arriviﬁg at his
opinidn. |

{29} Dr. Spitz disagreed with the state’s experts concerning the cause and

manner of Trustin’s death, The émergency-room physician and the deputy coroner
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testified at trial that Trustin’s injuries were not consistent with a fall down the stairs.

The deputy coroner determined that the cause of death had been a “diffuse brain injury
due to blunt impact/shaking injuries to the head,” and that “[t}he manner of death [had

been] thICIdE 7 Hunter, 131 Ohro St.3d 67, 2011-Ohio-6524, 960 N.E. od 955, at ¥ 29

~and 122 (quotmg the deputy coroner s tnal tesﬂmony) Dr. Spitz’s review of the
autopsy report, medical records, and tnal testlmony of the state’s experts led him to the

contrary opinion, that “the death of [Trustin was] consistent with head injuries

sustained in a fall down a flight of stairs onto a concrete floor.”

{430} The deputy coroner testified at length concerning the bases of her

opinion. She testified that her postmortem exammatlon had disclosed two separate
areas of broad 1mpact on Trustm s head and a serious neck imjury, .where the cartilage
had been pulled loose from the thorac1c vertebra, From the two distinct impact srtes :
the deputy coroner concluded that Truetm had been struck in the head with
“something” or that “his body had been slammed against something.” Id. at 4 26, 27,
and 122.

{431} The postmortem examination also revealed “a 1.9 centimeter ]aceratron
of Trustin’s anus[,] a hemorrhage along the rectum S hnmg[,] a hemorrhage going into
both sides of the pelvis[, and] three dreas of perforatlon of the réctal mucosa.” The
deputy coroner found those perforations to be 51m11ar to what you could produce with -
something like a pencil, jammed with a pencﬂ or somethmg sharp like that, or could |
even be from an angled insertion of something.” 'Id. at ] 26- 28 (quoting the deputy
coroner’s trial testimony).

{932} Concerning the defense theory that Trustin’s death had been accidental,
 the deputy coroner stated that she could “only * * * conceive of this being partially
caused by a fall down 11 carpeted steps * * * if he had fallen off the side of the stairs and
landed on his head twice.” But, she insisted, .a fall down the stairs “still wouldn't have

explained the anal inj'uries.” Id. at"ll 29 (quoting the deputy coroner’s tr_iel testiroony)l.
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{933} Dr. Spitz found, to the contrary, “no injuries on the bbdy surface that
[were] not explaiélable by a fall down the steps, including the anal laceration and
associafed hemorrhage with the soft tissues in the pelves.” The autopsy photographs,
he insisted, showed “two, parallel, h;)rizontal, sharply demarcated, impacts to the head,
which by their shape and pattern are consistent with bruises from impacts on the edges
of the steps.” He found that the “anal orifice show[ed] no evidence of ébrasion, bruising
or the typical tearing as would have occurred from adult penile penetration.” And he
concluded th_at, because the “skeletal survey postmortem, after organ donation,”
showed no evidence of injury to the cervical spﬁne, “the separation of the lower cervical
- spine * * * [was] an autopsy artifact.” |

{934} The Sixth Amendment to the ‘United States Consﬁtutiém imposes upon -
criminal defense counsel a duty to iiltfestigéte the defendant’s case. Strickland, 466
U.S. at 690-6§1, 104 SCt .2052; 80 LEd.2d 67. To discharge that duty, counsel must
either conduet a “reasonable {nvesﬁgaﬁon[]" or “ﬁlalce a reasonable decision that makes
[a] particular in{restigation[] unnecessary.” ‘Id. at 691. Accord State v. Johnson, 24
QOhio St.ad 87,‘ 89, 494 N.E.éd 1061 (1936); | ' ‘

{435} In Hunter’s dire_ct appeal, the.supreme court rejected his challenge to his
counsel’s efféc_tiveness in felying éxclusively on cross-examination to undermine the
testimony of the state’s medical experts. The court noted that counéél’s decision to rely
on cross-examination of the state’s experts in lieu of presenting defense experts did not, |
in and of itself, constitute ineffective assistance of cqunsel.' Hunter, 131 .Ohio St.3d 67,
'2011-0hio-6524, 060 N.E.2d 955, at 1 66 (citing State v. Nicholas, 66 Ohio St.3d 431,
436, 613 N.E.2d 225 [1993], and State v. Thompson, 33 Chio St.é,d 1, 10-11, 514 N.E.2d
407 [1987]). And the court found that, in the absence of evidence in the trial record of
expert medical testimony that could and should have been iaresented, counsel’s

deeision to rely exclusively on cross-examination “appear([ed] to have been a legitimate
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“tactical decision.” ” Id. (quoting State v. Foust, 105 Ohio St.3d 137, 2004-Ohio-7006,
823 N.E.2d 836, 1 97). |

{936} The sﬁpreme court also rejected Hunter’s challenges in his direct appeal
to the sufficiency of the evidence and to the balanee struck by the three-judge panel in
welghmg the evidence presented at trial. In the process, the court determined that the
testimony of the state’s witnesses had been “neither inherently unrehable nor
unbelievable,” and that Hunter's was not the “exceptional case in ‘which the evidence
weighled] heavily against the convicon.” Id at § 128-129 (quoting State v.

- Thompkins, 78 Ohio St.3d 380, 387, 678 N.E.2d 541 [1997], quoting "Srate v. Martin,
20 Ohio App.3d 172, 175, 485 N.E.2d 717 [1983]). v ' |

{§37} The outside evidence o.ffered in support of claims 2 through 4 would not
“ have compelled a contrary assessment. Neifher couﬁsel’s invéstigation of Hunter’s
defense nor his cross- exammatmn of the state’s medical experts was demonstrably
ineffective. And Dr. Spitz's apmlon concerning the cause and manner of Trustin’s death
could not be said to have cast the state’s experts opinions in such a different light asto
undermine any copﬁdence in the outcome of Hunter’s trial. Thus, Hunter fguled to
demoﬁ'strate a reasonable probability :t‘halt, but for counsel’s alleged deficiencies in
investigating and presenting the medical evidence, the results of his trial would have -
been different. Therefore, the common pleas court properly denied the claims.

{438} Investigation, preparation, and | presentation;maltemative-killer
defense. In claims 5 through 7, Hunter assailAed'. his' counsel’s effectiveness in
investigating and in presenting at trial evidence that others mighf have caused Trustin’s
death. He asserted that counsel had failed to rebut ﬂle state’s evidehce pointing to him
as the perpetrator of physical abuse that had twice sent Trustin to the hospital in 2004, -
and that counsel had failed .to impeach with prior inconsistenf statements the

testimony of state’s witnesses Amber White and Wilma Forte.
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| {939} The etate presented at trial evidence that Trustin had previously been
injured while in Hunter’s care, An emergency-room visit in January 2004 revealed a
broken tibia; a visit in June 2004 disclosed old and new fractures ofx Trustin’s hand and
foot, sWoﬂen 1ips, ear injuries, hair loss, bruises on his head, and swelling and abrasions
on his penis. In each instance, Hunter claimed that the iﬁjuries had been caused by a
" fall while carrying Trustin down steps. .

{940} Afterlthe June 2004 incident, Trustin was removed from his mother’s
custody and placed in the custody of Amber White, White and her daughter Wilma
Forte testified at trial that, beginning in 2003, Trustin had evinced a fear of Hunter in . -
the form of cryiné, shaking, and vomiting. Forte further testified that, two days before
his death, Trustin had told her thaf he feared Hunter, and that Hunter had hurt him.

{41} At trial, the three-judge panel rejected defense coﬁnsel’s challeege under
Evid.R. 404(B) to the admission of evidence concerning the January and June 2004

| incidents. On appeal, the supreme court'uphe].d the panel’e ruling, ﬁgding these “other
acts” to be so “eerily similar” to the charged offenses that they weee relevant to the
truthfulness of Hunter’s claim that Trustin had died as a conseQﬁenée of an accidental
fall. Id. at 1 114, | B |
'{{[42} In sui)port of his po_stconvietion claims, Hunter offered oﬁtside- evidence. '
_ iﬁ the form of agency reports, interviews, and assessments. He argued that this
evidence, had it been presented at trial, would have suggested that some of Trustin’s
2004 injuries had been caused by an aliergic reaction; and that Trustin’s mother, who
suffered from mental-health problems, “violent tendencies,” and “severe parenting
skills deficiencies,” had been the person who in 2004 had injured Trustin. The
evidence would also, he insisted, have provi'ded proof that White had lied when, on
cross—examinetion by defense ‘counsel, she denied that her brdthef;'who 'sometimes

stayed with her, had been previcusly charged with rape, and that Forte had lied when,

13
A-22



OHIO FIRST DISTRICT COURT OF APPEALS

on. cross—examination, she stated that her concern. for Trustin’s safety had only
extended to 31tuat10ns mvolvmg Hunter. l |

{1T43} In addmon to the evidence prowded by White and Forte and the
evidence concerning the 2004 incidents, the state adduced at trial substant:lal evidence
implicating Hunter in Trustin"s death. And again, Hunter’s was not the “exceptional
- case in which the evidence weigh[ed] eavﬂy against the conﬁcﬁoﬁ.” Id. at 1 128-129.
Because counse] s alleged deﬁc1enc1es .concerning these matters could not be said to
have been outcome determinative, the common pleas court properly denied claims 5
through 7.

{844} lnvest:gat;on, preparat:on and presentat:on—mmgaﬂon evidence,
Hunter dlrected claims 12 through 17 against the adequacy and effectiveness of
counsel’s preparation for and presentation of his case in mltlgatlon. These claims were
aiso properly denied without-an ewdenhary hearlng - _ | |

{945} Hunter argued that his counsel had been meffectwe in faihng to
reasonably investigate, or to retain mitigation, psychological, and substance-abuse
experts to aid in preparing and presenting, mitigatiﬁg evidence éoncerning Hunter's
family history, background, and charac,;ter. In support of these; clz;ims, he offered
outside evidence in the form of documents showing his crimiﬁa] record and lﬁstory of
substance abuse and the affidavits of _famﬂy members, a clinical psychologist, and
several ‘mitigation specialists. This evidence, Hunter insisted, demonstrét_ed his
eounsel’s “fail[ure] to present a complete picture of who Lamont Hunter was.”

{946} In Hunter’s direct appeal, the supreme court reje:_:te,id his challenges to
trial counsel’s effectiveness in presenting his case in mitigation. The court noted that
counsel initially app.ointed to represeht Hunter had employed -a mitigation specialist o
and a psychiatrist, and that retained counsel had also requested a mitlgatlon spec1ahst
had secured two continuances to prepare the case in- mitigation, and had presented

“detailed” and “extensive” mitigating evidence. Id. at ¥ 65 and 70. The court found

.t
|
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nothing in ttle trial record to show that counsel’s nlitigation inve“stigation had been
inadequate, or that counsel had been ineffective in failing to .pr'esen‘t the testimony of a
psychologist or mitigation specialist. '
{47} In evaluadng Hunter’s death sentence, the court noted that counsel had
“presented in mitigation testimony by five family members and two other witnesses
" concerning Hunter's alcohol and drug abuse and dependence his father’s aleoholism,
: his family’s history of domestlc violence, and his cnmmal record which included
convictions for drug trafficking and domestic violence. Of the statutory mltlgatlng-'
factors, the court found only the R.C. 2929.04(B)(7) “catchall” p__roxglsmn applicable.
The court gave “some weight” fo the evidence of Hunter; s Jove and care for his children
and his family’s love and support. But the court gave “little weight” to the evidence ;
concerning Hunter’s history of substance abuse, in the absence of some evidence of a
connection between his substance abuse and Trustin’s death. And the court gave no
welght to Hunter's-expressions of remorse and sorrow, because Hunter had continued
to deny any role in Trustin’s death. |
{1148} Weighing that evidence, the court found that the aggravatmg factors
clearly outweighed the mitigating factors beyond a reasonable doubt The outside
evidence submitted by Hunter in support of claims 12 through 17 would not have
compelled a contrary conclusion. Thus, Because Hunter failed to demonstrate
substantive grounds for relief, the comrnon pleas court properlzs,r den.ied the claims.
{449} Conflict of interest. In his 1oth postconviction claim, Hunter
contended that he had been denied his constitutionai right to the assistanee of counsel
free from conflicts of interest. He argued, and offered outside evidence demonstrating,
that counsel had represented him while laboring under a federal: investigation that,
soon - after Hunter’s conviction, had culminated in counsels conviction and
incarceration and the suspensmn of his license to practlce law. Hunter asserted that

counsel’s representation of him while under investigation had “ereated a conflict of
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 interest” that had materially affected counsel’s performance at trial, as evidenced by the
instanées of counsel’s ineffectiveness a:lleged in Hunter’s other postc_:orivictidn claims. |
{50} The Sixth Amendtilent right to the effective assistance of counsel sécures
to a criminal defendant both the right to competent representation and the right to
representation that is free from conflicts of interest. Wood v. Georgia, 450 U.8. 261,
. 271, 101 S.Ct. 1097, 67 L.Ed.2d 220 (1981); Glasser v. United States, 315 U.S. 60, 70, 62
S. Ct. 457, 86 L.Ed. 680 (1942) To prevail on a claim that he was denled his right-to-
conflict-free counse] a defendant must demonstrate “an actual conflict of interest.”
Wood at 273. An “actual conflict of interest,” for purposes of the Sixth Amendment, is
“a conflict of interest that advgrsély affects counsel’s performance.” Mickens v. Taylor
535 U.S. 162, 172, 122 S.Ct. 1237, 152 L.Ed.2d 291 (2002), fn: 5. Thus, to prove an
“actnal conflict of interest,” the defendant must show that his. counsel “actively
represented c0nﬂ1ctmg interests,” and that the conflict “actually affected the adequacy
of his representation.” Id (quotmg Cuyler v. Sullivan, 446 Us. 335, 349-350, 100 S.Ct.
1708, 64 L.Ed.2d 333 [1980]). - |
(€51} In Hunter’s direct appeal, the supreme court rejected his contention that
his counsel had been inéffective because of his pending federal t:harges. The court
noted that “[plending criminal charges against an attorney are, ‘without more,
insufficient to support a claim of ineffective assistance of counslel.” . Hunter, 131 Ohio
St.3d 67, 2011-Ohio-6524, 960 N.E.2d 955, at 1 44-45 (quoting State v. Williams, 52
Ohio App.3d 19, 556 N.E.2d 221 [1989], paragraph two of the syllabus). And the court
hé]d that Hunter had failed to satisfy the Strickland standard of c_autt:ome—determinative
ineffectiveness, because the trial record was devoid of evidence poncertxing the pending
charges or supporting Hunter’s claims that counsel’s need for cetsh} had prompted him

to undertake Hunter’s representation and that counsel’s own legal issues had affected

the quality of that repre;sentation.
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{952} While Hunter had based his challenge on direct appeal upon his Sixth
Amendmént n'ght' to competenf counsel, he predicated his 10th posteonviction. claim
upon the guarantee ‘of conflict-free counsel. A “conflict of interest” arises when regard
for one duty leads to disregard of another duty. Thus, the right to conflict-free counse]
is implicated when an attorney represents multiple clients with competmg interests.
State v. Manrdss, 40 Ohio St.3d 180, 182, 532 N.E.2d 735 (1988) (holding that a

CODﬂlCt of interest arises when counsel incurs a duty on behalf of one client “to contend
for that which [his] duty to another client requu'es him to oppose )

{953} The right to conflict-free counsel may also be implicated when counsel’s
representation of the defendaﬁt is adversely affected by counsel’s personal or financial
interests. Mickens at 174; see, e.g., State v. Bryant, 6th Dist. No. L-84-249 (Oct. 18,
1985) (finding a conflict of interest when retained counsel was indicted for drug
trafficking for accepting as his fee cocaine alleged to have been stolen by defendant
from his murder victims). But, again, the right protects against “',‘an acfual conflict of | )

interest’ * ®s as opposed to a mere theoretical division of loyalﬁes ” Mickens, 535 U.S.
at 172 122 S.Ct. 1237, 152 L.Ed.2d 291 (quoting Wood, 450 U. S at 273, 101 S.Ct. 1097,
67 L.Ed. 2d 220). Thus, Hunter was required to demonstrate not only that his counsel
had achvely represented confhctmg mterests, but aléo that the conflict had actually

' affected the adequacy of counsel’s representation. See id. (quoting Cuyiler, 446 U.S. at

349-350, 100 S.Ct. 1798, 64 L.Ed.2d 353). Nothing in the evidentiary material

submitted by Hunter in support of his claim could fairly be said to demonstrate a

causative link between the alleged conflict of interest and an inaéiequacy in his counsel’s .

representation. Therefore, the common pleas court properly denied his 10th tﬁlai_m.
C. Actual Innocence

{954} In his 1st claim, Hunter contended that outside evidence offered in

support of his other claims demonstrated his innocence of the chafges. ~The common

pleas court properly denied this claim of actual innocence, because the claim did not.
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demonstrate a constitut_ional violation in the proceedings leading to Hunter’s
convictions. See State v. Campbell, 1st Dist. No. C-950746, 1996 Ohio App. LEXIS 5114
(Nov. 20, 1996). Accord State v. Byrd, 145 Ohio App.3d 313, 331, 762 N.E.2d 1043 (1st
Dist. 2001). 7
_ D. Constitutionality of Death Sentence _

{455} In claims 18 through 22, Hﬁnter advanced vaﬁous challenges to the.
constitutionality of l*_;is death sentence. These claims were also pfoperly denied without
a hearing,. |

{456} Proportionality. In his 19th claim, Hunter contended that his death
senténce violated the Due Process and Equal Protection Clauses of the state and federal
constitutions because the sentence was Qisproportionateiy more severe than sentences
imposed on similaflf-simated capital defendants in Hamil-ton County. As proof of the
county’s “arbitrary and capricious” application of the death-penalty law, he provided a
list of cases since 1998 in which the .deatﬁ penalty had been sought bpt had not been
imposed. | | , | | |
{957} In Hunter’s ' direct appeal, the Ohio Suprenie Court conducted the
proportionality review fnandated by R.C. 2929.05 and concluded that the deatﬁ penalty
imposed in his‘case was “appropriate and proportionate when compared to death
sentences imp;oséd for other child-murders * * * [and] when compared with death
sentences approved for other rape-murders.” Hunter, 131 Ohio St.3d 67, 2011-Ohio-
6524, 960 N.E.2d 955, at § 206-207. Proportionality review is not consﬁtutionally
mandated. Pulley u._Harris_, 465 U.S. 37, 104 S.Ct. 871, .79 L.Ed.2d 29 (1984); State v.
Jenkins, 15 Ohio St.3d 164, 175, 473 N.E.2d 264 (1984). Thus, the scope of the
proportionality review conducted under R._C. 2929.05 is for ﬂie courts to determine.
State v. Steffen, 31 Obio St.3d 111, 123, 509 N.E.2d 383 (1987). The Ohio Supreme

Court has determined that a reviewing court “need [not] consider any case where the
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“death penalty was sought but not obtained.” Steffen at 124. Therefore, the court
properly denied Hunter's 1gth claim. | ‘ . _

{458} Prosecutorial discretion. ‘In his 20th claim, Hunter also invoked the
state and federa} constitutional due-process and equal-protection guarantees, along
with the Eighth Amendment’s protection against cruel and unusual punishment; to
érgue that the “uncontrolled discretion” afforded the Hamilton County Prosecuting
Aﬁomey' in seeking the death penalty permits the death penalty to be imposed
arbltranly, capncmusly, and discriminatorily. '

{459} In support of these claims, Hunter offered a statistical 'breakdown by
disposition” of capital cases prosecuted in Hamﬂton_l County that, he insisted,
“demonstrates the erratic. method of charging and prosecuting [the county’s] capital
cases.” But both the United States Supreme Court and the Ohio Supreme Court have -
rejected constitutional challenges to t}.le'death penr;ltyr predicated on the mere fact of '
prosecutorial discretion, Gregg v. Georgia, 428 U.S. 153, 199-200, 96 S.Ct. 2009, 49
L.Ed.2d 859 (1976); Jenkins at 169-170, or based upon statistics that purport to show a
racial disparity in the imposition of the deafh penalty., McCleskey v. Kemp, 481 U.S.
‘27.9, 297, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987); Steffen at 124, Because Hunter failed
to support his claim with outside evidence demonstrating racial discrimination in the
imposition of the death penalty in his case, thé common pleas cc;urt properly denied his
20th clalm See Steﬂen at 125, - o |

{960} Ineffective counsel. In his 18th claim, Hunter asserted that his counsel
had been ineffective in failing to offer at trial evidence supporting the argument that thg
death penalty is applied in an uncoﬁstitutionally arbitrary and discriminatory manner.
This claim depended upon the success of, and thus logically fe]] with, Hunter’s 19th and
ooth claims. Therefore, the common pleas court properly demed Hunter 518th c1a1m

{1[6;} Reporting for proportionality review. In his 21st claim, Hunter '“
contended that his due—prbcess and equal-protection rfghts were violated by -
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inadequacies in the reporting system manda’;éd by R.C. 2929.021 and 2929.03 “for
appellate proportionality review, as that system is administer-ed by Hamilton County.
. The common pleas court properly denied this c}a1m, because Hunter failed to
demonstrate that the alleged inadequacies in the county’s reportmg system prejudlced-
the proporticnality review conducted by the supreme court in his case.

{62} Lethal mjectfon And the court properly denled Hunter’s challenge in
his 22nd claim to the constitutionality of the state’s use of Jethal injection as a means of .
execution, The Ohio Supreme Court has determined that execution by lethal injeétion
does not run afoul of the Eighth Amendment’s proscription against cruel and unusual
pumshment State v. Carter, 89 Chio St 3d 593, 608, 2000-Ohio-172, 734 N.E.2d 345.

| E. Cumulat:ve Error ‘
{463} In his 23rd and final postconviction claim, Hunter contended that the '
cumulative effect of the constitutional deprivations alleged in his petition’s other claims
was to deny him a fair triair A judgment of conviction may be reversed if the cumu_lative
effect of errors deemed separately harmless is to denj} the defendgnt a fair trial. State v.
DeMarco, 31 Ohio. 8t.3d 191, 509 N.E.zd 1256 (1987), pafagraph two of the syllabus.
But by its terms, the doctrine of “cumulative error” will not provide a basis for réversal
in the absence of multiple errors. State v. Madrigal, 87 Ohio St.3d 378, 39$, 721
N.E.2d 52 (2000). Becausé Hunter failed to support his postconviction petition with
evidence demonﬁraﬁng multiple constitutional deprivations, the common pleas court
properly denied the cumulative-error challenge advanced in his 23rd claim.. See State
v. Van Hook, 1st Dist. No. C-910505, 1992 Oﬁio App. LEXIS 5350 (Qct, 21, 1992). .
_ liL. Discovery |

{64} In lh,is third and final assignment of error, Hunter contends that he was
denied due process by the common pleas court’s failure to afford him the “essential -
mechanisms of off-record fact development,”.that is, discovery and the funds to retain
experts to aid him in developing his postconviction cldims. This challenge is untenable. '
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{465} The postconviction statutes do not contemplate discovery in the initial
stages ofa pd’stconviction proceeding,. State ex rel. Love v. Cuyalioga Cty. Prosecutor’s
Office, 87 Ohio St ad 158, 159, 718 N.E.2d 426 (1999); State v. Zuern, 1st Dist, Nos.-C-

1900481 and C-910229, 1991 Ohio App. LEXIS 5733 (Dec. 4, 1991). And the failure of
the statutes to so provide does not contravene any state or federal constitutional nght
State v.-Jones, 1st Dist No. C—990813, 2000 Ohio App. LEXIS 6197 (Dec. 29, 2000).
Thus, & postconwctlon petmoner is entltled to discovery to develop his claims, and to
experts to aid in that discovery, only 1f the petition and its supporting evidentiary
material demonstrate substantive grounds for relief. Issa, 1st Dist. No. C-000793, 2001
Ohio App. LEXIS 5762. '

{{[66} Because Hunter’s postconviction clalms were properly denied without an
evidentiary hearing, he was not entitled to discovery or the ﬂmdmg for experts to aid in
discovery. Accordmg]y, we overrule the third asmgnment of error. |

. | V We Affi rm

{ﬁ[ﬁ‘?} Fm&ing no merit to any of the challenges a(_ivancc;d on appeal, we affirm

the judgm.ent of the common pleas court.

Judgment affirmed.

HILDEBRANDT, P.J., SUNDERMANN and HENDON, JJ.

Please note:

The court has recorded its own entry on the date of the release of this opi'nion.
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