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L STATEMENT OF THE CASE AND FACTS
A. STATEMENT OF THE CASE

On April 2, 2010, Defendant/Appellant David Graham (“Graham”), Defendant/Appellant
James Lehman (“Lehman™), Defendant/Appellant MichelleWard-Tackett (“Ward-Tackett”),
Defendant/Appellant Todd Haines (“Haines™), and Defendant/Appellant Randy Miller
(“Miller™), were each separately indicted on one count of Obstructing Justice, a violation of R.C.
2621.32(A)(6), a felony of the fifth degree, and one count of Complicity to Obstructing Justice, a
violation of R.C. 2923.03(A)(2), a felony of the fifth degree. (Hereafter Defendants/Appellant
collectively shall be referred to as “Appellants.”) On April 5, 2010, Appellants appeared on their
summons, were arraigned, and bond was set for each at $10,000 O.R.

On April 29, 2010, Graham filed a motion to dismiss on the basis of Kastigar v. U. §.,
406 U.S. 441, 92 S.Ct. 1653, 32 1..Ed. 2d 212 (197), | State v. Jackson, 125 Ohio St. 3d 218,
2010-Ohio-621, 927 N.E. 2d 574 ( 20120), and Garrity v. New Jersey, 385 U.S. 493, 87 S.Ct.
616, 17 L.Ed. 2d 562 (1967). On May 4, 2010, the State/Appellee (“State™), filed a motion to
join the Appellants for trial pursuant to Crim. R. 13. The trial court granted the motion for
joinder.

On May 4, 2010, Graham filed a motion for an in camera inspection of grand jury
testimony pursuant to Jackson. On May 6, 2010, Lehman filed a motion to suppress/dismiss, a
motion for in camera inspection of grand jury testimony, and an amended motion to
dismiss/suppress, under Kastigar, Jackson, and Garrity. On May 12, 2010, Lehman filed a
motion for a Kastigar hearing. On May 12, 2010, Miller filed motions to dismiss, suppress, and
in camera inspection of grand jury testimony pursuant to Kastigar, Jackson, and Garrity. On

May 13, 2010, Ward-Tackett filed a motion to suppress/dismiss under Kastigar, Jackson, and



Garrity. On May 17, 2010, Haines filed a motion to suppress/dismiss under Kastigar, Jackson,
and Garrity. On May 20, 2010, Ward-Tackett filed a motion for in camera review of the grand
jury festimony. On May 24, 2010, Graham also filed a motion to suppress pursuant to Garrity.
The State filed timely memorandums in opposition to Appellants’ collective motions pursuant to
Kastigar, Jackson, and Garrity.

On June 14, 2019, the State filed a motion to quash the subpoena issued to Inspector
General Thomas P. Charles, which was granted by the trial court on June 18, 2010.

A hearing was set on the Appellants’ collective motions on August 4, 2010, however, it
was continued until September 2, 2010, on the motion of Ward-Tackett.

On September 2, 2010, an evidentiary hearing was held on the Appellants’ collective
motions. The State called three witnesses: Arnold .Schropp (“Schropp™), First Deputy Inspector
General, Bret Benack (“Benack™), Ohio Department of Natural Resources Labor Relations
Administrator, and Ron Nichols (*“Nichols™), Deputy Inspector General. The issue before the
trial court was whether or not Garrity applied to the Appellants’ statements made to the Deputy
Inspector General Nichols during the course of an investigation in which Appellants’ were not
the subjects. On October 4, 2010, the Court filed its judgment entry finding that Garrity applied,
granting Appellants’ motion to suppress, and ordering the State to prepare transcripts of the
grand jury testimony. (Judgment Entry Appx. p. A-1)

On October 5, 2010, the State filed a timely appeal with the Twelfth Appellate District.
On January 17, 2012, the Twelfth District filed their decision and opinion. The majority opinion
as well as the dissenting opinion found the trial court’s ruling was not supported by competent,
credible evidence. Although the dissenting opinion would have remanded for an evidentiary

hearing to “flush out” whether the Appellants believed they would be terminated if they refused



to answer Ohio Inépector General (“OIG™) questions, the majority opinion reversed the trial
court’s decision and held Garrity was not applicable outside of an administrative/internal
investigation where the Appellants’ were not forced to incriminate themselves to prevent job
loss.
B. STATEMENT OF FACTS

At the September 2, 2010 suppression hearing, Schropp testified concerning the duties
and operations of the OIG. (Tr. 16-80) The OIG is a cabinet level independent body ché:rged
with the duty to ensure integrity in State government. (Tr. 19). Thomas P. Charles, the Inspector
General, is appointed by the governor. (Tr. 19) Enabled by Revised Code 121.41 et. sq., the
OIG investigates State agencies (“subject agencies™) for fraud, waste, and abuse. (Tr. 19.) The
OIG may initiate an investigation upon a complaint from an outside source, or on its own
initiative. (Tr. 21)

Although not a law enforcement agency, nor an agent for subject agencies or prosecuting
attorneys, (Tr. 20, 22), the OIG operates in a “unique position” between law enforcement and
internal agency administrative investigations. (Tr. 23.) The OIG does not conduct internal
subject agency administrative investigations, (Tr. 21, 110), nor does it act in any way on behalf
of any subject agency or the governor. (Tr. 22). No employee of the OIG has arrest powers, or
the ability to detain or restrain anyone. (Tr. 20, 30, 31)

When an investigation is opened by the OIG, it is given a case number and assigned to a
deputy inspector general who then starts the normal investigative process. (Tr. 24) This process
includes contacting people, gathering documents, issuing subpoenas, and/or having employees of

the subject agency come in for interviews. (Tr. 24)



Although an employee can be subjected to an administrative subpoena, (Tr. 25), normally
when an employee of a subject agency needs to be interviewed, the deputy inspéctor general
contacts the employee’s supervisor to have them come to the OIG office. (Tr. 24) Prior to
commencement of the interview, the deputy inspector places the employee under oath. (Tr. 28)
(State’s Ex. 6, Appx. p. A- 6) These employees have a duty to co-operate with the investigation
pursuant to R. C. 121.45, but are free to terminate an interview and leave. (Tr. 25, 31) Although
not informed of a right to counsel pursuant to R. C. 9.84, (Tr. 29), the employee may have any
attorney present if they so desire. (Tr. 70}

If during the course of an interview, an employee refuses to answer a question, the deputy
inspector general can do nothing more to the employee than move on to the next question. (Tr.
31, 204) If an employee invokes his or her Fifth Amendment Right, the interview is “done.”

(Tr. 32) The OIG has no authority to make any threat to compel the employee to give up their
Fifth Amendment Right. (Tr. 33) The OIG has no authority to hire, fire, or give adverse
discipline to uncooperative employees. (Tr. 26, 27, 31, 111)

At the conclusion of an investigation, if the OIG makes a finding of wrongdoing, referrals
are made to the proper prosecutorial authorities or the ethics commission. (Tr. 36) The OIG
cannot request certain people be prosecuted. (Tr. 36)

Also at the conclusion of an investigation, the OIG gives a report to the subject agency,
which includes recommendations on how the subject agency can make improvements. (Tr. 37)
The subject agency is not required to follow the OIG recommendations, but the subject agency
must respond back to the OIG. (Tr. 37) The OIG cannot dictate policy or discipline to the

subject agency. (Tr. 38)



Bret Benack (“Benack™), Ohio Departtment of Natural Resources (“ODNR”™) Labor
Relations Administrator testified on behalf of the State concerning the duties and operations of
ODNR. (Tr. 82~ 139) ODNR and the Division of Wildlife (“Wildlife™) are organized as
depicted in State’s Exhibits 1, 2, & 3. (Appx. p. A7-A9, Tr. 87) Graham was the Chief of the
Division of Wildlife. (Tr. 87) Lehman was an ODNR administrator over the Law Enforcement
Program. (Tr. 88) Ward-Tackett was the Human Resources manager for the Division of
Wildlife. (Tr. 88, 89) Haines was the Wildlife District 5 manager. (Tr. 89) Miller was the
Deputy Chief of the Wildlife Division. (Tr. 89) None of the Appellants were covered under a
collective bargaining agreement. (Tr. 89)

When an employee of ODNR is suspected of wrongdoing, ODNR management is to
follow the governor’s executive order requiring ODNR management to report the suspected
wrongdoing to the governor’s office and “look for direction.” (Tr. 90) ODNR can do one of two
types of investigations into the wrongdoing: criminal or administrative. (Tr. 90) An
administrative investigation is done when it is believed that policies or rules hav_e been violated.
(Tr. 90, 91) A criminal investigation is done when it is believed that laws have been violated.
{(Tr. 91) An administrative investigation is normally conducted by someone within ODNR,
usually in exempt management. (Tr. 91)

When an ODNR employee is either the subj ect of an administrative investigation or a
witness in an administrative investigation, he or she is given a form identified as “Department’s
Notice of Investigatory Interview” (Tr. 96, State’s Ex. 20, Appx. p. A- 29), which the employee

‘s to sign. (Tr. 100, 101} During the course of an ODNR administrative investigation, the
investigator has the authority to decide if Garrity rights are read to the employee. (Tr. 95) The

investigator then reads Garrity from a form described as “Department’s Internal Investigation



Warning” (State’s Ex. 21, Appx. p. A - 30) and the employee signs the form in acknowledgment.
(Tr. 100).

Nichols testified on behalf of the State concerning specific factual matters central to this
case. (Tr. 140 —208) On November 3, 2009, the OIG sent a letter to Sean Logan, director of the
ODNR, advising of a complaint concerning alleged wrongdoing in Brown County, Ohio, by a
Wildlife officer named Allan Wright (“Wright™). (Tr. 142, State’s Ex. 7, Appx. p- A-21). Inthe
letter, the OIG requested ODNR to investigate the allegations and provide the OIG with a copy
of the investigation when it was completed. (Tr. 143) Nichols was assigned to lead the
investigation. (Tr. 145)

On December 10, 2009, ODNR sent a response letter to the OIG concerning the Wright
wrongdoing. (Tr. 144, State’s Exhibit 8, Appx. p. A-22). The response letter also included a
copy of the investigation into the accusation and what discipline was taken. (State’s Ex. 8,
Appx. p. A- 22) Nichols was not satisfied with ODNR’s response because ODNR did not
address the issue of Wright’s criminal conduct, (Tr. 167, 196, 197), and the OIG initiated an
investigation. (1r. 144, 1.45) The subject of the investigation was Wright. (Tr. 145, 198)

During the course of the investigation into Wright, the Appellants were interviewed by
Nichols. (Tr. 145) At the time each of the Appellants were interviewed by Nichols, they were
not the subjects of the OIG investigation, nor were they suspected of wrongdoing. (Tr. 146, 148,
168) Furthermore, there is no evidence the Appellants were the subject of or witnesses in an
ODNR administrative investigation at the time they were interviewed by Nichols. (Tr. 101, 108)
When specifically asked whether or not the Appellants were the subject of an ODNR
administrative or internal investigation between 2007 and March 15, 2010, Benack testified that

he “didn’t believe s0.” (Tr. 101)



Furthermore, there were no ODNR “Notice of Investigatory Interview” or “Department’s
Internal Investigative Warning” forms produced with any dates or signatures of any of the
Appellants. (Tr. 104) Benaék further testified that as of the time ODNR surrendered its notes to
the OIG, ODNR had not even opened a file on the matter. (Tr. 104) Benack testified that at
some point in time, the Appellants were given a “Notice of Investigatory Interview,” but not an
“Internal Investigative Warning,” previously referred to as a “Garrity” warning. (Tr. 100, 108)
Benack testified that he “believed” that the “Notice of Investigatory Interview” was given to
Appellants but he didn’t know when. (Tr: 104, 105, 106)

As of September 2, 2010, the day of the Suppression hearing, the Appellants had still not
been interviewed in the course of an internal ODNR administrattve investigation. (Tr. 109)

Nichols’ interview protocol was the same for all Appellants. (Tr. 146) Nicﬁols phoned
each of the Appellants and requested them to appear at the OIG office. (Tr. 146, 147).
Appellants were not under subpoena, but were placed under oath. (Tr. 147, 148, State’s Ex. 9,
10, 11, 12, & 13, Appx. p. A-24 — A -28) Lehman was interviewed twice by Nichols, on
December 22, 2009, and on January 19, 2010. (Tr. 145) Ward-Tackett was interviewed on
January 20, 2010. (Tr. 145) Haines was interviewed on January 27, 2010. (Tr. 145) Graham
was interviewed on February 1, 2010. (Tr. 145) Miller was interviewed on December 29, 2009.
(Tr. 146) {Each interview was transcribed and made part of the record of the September 2, 1010
Suppression Hearing.) (Tr. 153, State’s Ex. 14, 15, 16, 17, 18, & 19)

Prior to and during the course of Appeliants’ interviews, Nichols was not carrying or
displaying a firearm, nor did he make threats to or restrain the movement of Appellants in any
way. (Tr. 147, 148) Nichols specifically testified that at no time, before or during the interview,

did he threaten the Appellants with discipline or tell Appellants they would lose their jobs if they



asserted their Fifth Amendment Rights. (Tr. 152) Appellants were free to leave at any time. (Tr.
148).

The ODNR Disciplinary Policy in effect prior to and during the course and time of
Appellants’ interviews with Nichols was identified as State’s Ex. 5. (Tr. 113, Appx. p. A-15) It
became effective February 1, 2008. Benack testified that under this policy, if an ODNR
employee committed conduct that constituted “interfering with, failing to cooperate with, or
lying during an official investigation or inquiry,” the employee could be subject to discipline
under the grid ‘fFailure of Good Behavior,” and be subjected to an oral reprimand all the way up
to.removal. (1Ir. 115, 116, 117, 118, State’s Ex. 5, Appx. p. A-17). However, suspension or
removal was not automatic under this policy; it was only a range of discipline that could happen.

(Tr. 117)
| On March 10, 2010, the OIG issued the report on the Wright investigation. (Tt. 164) On
April 1, 2010, well after the Appellants® interview with Nichols, ODNR revised its policy to
include a specific disciplinary grid under Insubordination for “interfering with, failing to
cooperate with, or lying during an official investigation or inquiry.” (Tr. 112, 114, State’s Ex. 4,
Appx. p. A-10) Benack testified that this specific conduct was added as a specific disciplinary
category to make it “a little more clean, a little less subjective.” (Tr. 118, 119)
1L LAW AND ARGUMENT

Proposition of Law No. 1;

Any public employee who is NOT compelled by threat of job termination to
participate in an investigation by the Ohio Inspector General is NOT entitled to
Garrity protection.

A. The Appellate Court Properly Focused on the Inability of the OIG to
Impose Job Sanctions on Appellants.



In Garrity, 385 U.S. 493, 87 S.Ct. 616, 17 L.Ed. 2d 562, the U.S. Supreme Court
determined that the state cannot use for criminal purposes statements that were taken from
employees during an internal investigation after the employee was assured that if he refused to
answer the questions, he would be terminated from employment. The U.S. Supreme Court held
that once employees were threatened as such, “the choice imposed on [the employee is] on
between self-incrimination or job forfeiture,” and such statements are therefore coerced. Id. at
496, 87 S.Ct. 616, 17 L.Ed.2d 562. In the absence of express Garrity rights or express threats of
job loss, a defendant “must have in fact believed [his] statements to be compelled on threat of
loss of job and this belief must have been objectively reasonable.” United States v. Friedrick
842 F.2d 382, 395 (D.C. Cir. 1988). In this case, there is no competent, credible evidence
Appellants in fact believed their statements were compelied on threat of job loss, and assuming
arguendo they in fact believed their statements were compelled, their belief was not objectively
reasonable. Accordingly, Appellants statements to the OIG are not immunized by Garrity and
should be admissible in a criminal proceeding. |

In Appellants’ brief, it is asserted that Appellants are “high ranking employees of the
Division of Wildlifé,” Appellants’ Br. at 1, 2, who were aware of ODNR policies “and state
laﬁ.” Appellants’ Br. at 5. If they did know ODNR policy and state law as their counsel has
argued, they would have also known Deputy OIG Nichols could not fire them for refusing to
make incriminating statements.

There is no evidence anywhere in the record Appellants were the subject of an ODNR
administrative/internal investigation when they were interviewed by the OIG. There is no
evidence in the record they were in fact told by their employer or ANY State actor they would be

terminated if they didn’t make incriminating statements to Deputy OIG Nichols.



Furthermore, under the disciplinary policy in effect when Appellants were interviewed by
Nichols, “interfering with, failing to cooperate with, or lying during an official investigation or
inquiry” was not listed as specific bad conduct listed on the discipline grid and would have fallen
under the category of “failure of good behavior,” for which discipline can range from an oral
reprimand up to removal. (Tr. 115, 116, 117, 118, State’s Exhibit 5, admitted Tr. 210, Appx. p.
A-15). Suspension or removal was not automatic under this policy, it is only a range of
discipline that could happen. (Tr. 117) Appellants “could” have received an oral reprimand or
they “could” have be removed. There is no evidence that any of their superiors advised them
they would receive any discipline at ail.

Furthermore, there is no evidence Appellants subjectively believed they were going to
lose their jobs if they didn’t give up their Fifth Amendment Right during their “non-
administrative” interview with Nichols. In fact, in Appellants’ statements to Nichols, they clearly
knew ODNR Wildlife Officer Wright violated a criminal law for which others are prosecuted,
and they only gave Wright an oral reprimand under the very same “failure of good behavior” on
the policy grid. (State’s Exhibits 14-19 admitted T.r. 210)

Although R.C. 121.45 mandates state employees “cooperate with and provide assistance
to, the inspector general, * * *” this statute does not provide for termination of the employee’s
employment for non-compliance, However, if knowledge is imputed to the Appellants of the
mandates of R.C. 121.45, then the knowledge of the specific remedy granted to the Inspector
General' for non-compliance should also be imputed. Found in R.C. 121.43, the remedy provides
that if an employee refuses to answer questions, then the Inspector General may apply to the
court of common pieas for a contempt order. Whether or not a court would threaten a state

employee with job loss on a contempt order is complete speculation.

10



B. The Appellate Court Properly Understood the Nature of the ""Coercion'
Necessary to Trigger Garrity v. New Jersey.

In its decision, the Twelfth Districted cited as persuasive authority a New Hampshire
Supreme Court case State v. Litvin, 794 A.2d 806 (N.H. 2002) that is directly on point. In Litvin,
the New Hampshire Supreme Court held the department rules that provided dismissal of any
officer for refusing to obey the lawful order of a superior was insufficient to create coercion
because such policy did not require dismissal, it only permitted it.

Appellants” argue in their brief that because ODNR Labor Relations Administrator Bret
Benack testified it would be “reasonable” for all Appellants to expect termination for failing to
cooperate with an official investigation or inguiry, (Appellants’ Br. at 16), Appellanis’ were in
fact “coerced.” Appellants’ also argue in their brief that “it is uncontroverted that ODNR had a
written policy which compelled appellants to cooperate or face dismissal.” (Appellants® Brief at
| 19). These arguments are without merit. Benack testified that termination was not automatie, nor
was even suspension automatic, it was only in the “range” of discipline for “failure of good
behavior.” (Tr. 117) It was only AFTER Appellants were interviewed by Deputy OIG Nichols
that ODNR policy was amended to add “interfering with, failing to cooperate with, or lying
during an official investigation or inquiry” as specific conduct on the disciplinary grid. Benack
testified the policy was amended to make it “a little more clean, a little less subjective.” (T.r. |
118,119)

If failing to cooperate with an official investigation was not even on the policy discipline
grid, and Appellants “would be aware of the ODNR and Division of Wildlife discipline policies”
(Judgment Entry Appx. p. A-3), how could Appellants be coerced by threat of job loss by a
policy that didn’t exist yet? The policy was amended BECAUSE it was subjective, not

objective. The Twelfth District properly found Appellants were not coerced.

11



C. Garrity Does Not Need To Be Expanded To OIG Investigations In
Order To Avoid Prosecutions From Being Compromised Or To
Protect The Rights of State Employees.

The OIG is not a law enforcement agency, nor does it conduct criminal investigations,
nor do its agents have police powers, nor can its agents detain persons.’ V(Tr. 49, 147) Besides
the authority to subpoena witnesses into court for non-compliance, the OIG can exercise no
authority over subject agency employees.” The danger for an OIG investigator to obtain coerced
confessions by overreaching is non-existent.

“To demonstrate compulsion under Garrity, a public employee must show (1) that he
subjectively believed his statements were compelled by the threat of job loss, and (2) the belief
was objectively reasonable.” Fredrick, 842 F2d 382, 395 (1988). This is a completely workable
test for Ohio courts to follow.

In U. 8. v. Vangates, 287 F.3d 1315 (11 Cir. 2002),.the court employed this two part test
and held the defendant’s belief was not objectively reasonable because there was no statute,
regulation, or policy requiring her to forego her Fifth Amendment rights in a civil proceeding
even though she was under subpoena and required to be in uniform and was on county time.
“The general directive to cooperate was not sufficiently coercive to create an objectively

reasonable belief that Vangates would be sanctioned if she invoked her Fifth Amendment

rights.” Id. at 1324.

' In Appellants’® Brief, counsel argued that OIG investigations can become criminal investigations and it is within
the mission of the OIG to conduct criminal investigations. {Appellants’ Br. at 6) That is not exactly correct.
Appellants’ counsel asked First Deputy O}G Schropp: “* * * But the fact that you do have police powers and, in
fact, you do conduct criminal investigations, do you not?” (Tr. 48) To this Schropp answered: “We donot.” (Tr.
49}

? In its* Amicus Curiae brief, the FOP states: “To say that [Appellants] were free to leave the interview at any time
is dishonest.” Amicus Brief at 2. This argument is not founded on any evidence in the record and is meritless. The
testimony of Nichols established he was 27 year veteran of the State Highway Patrol and retired in 2004 at the rank
of Sergeant Assistant Commander, Tr. 140, 141, and testified without contradiction that Appellants were free to
leave. Tr. 148,

12



Under the trial court’s application of Garrity, a State agency can, by means of vague
policies and procedures, grant automatic immunity to its employees for any statements made
during any “official” investigation, not just investigations related to job employment. This
would include not only the OIG, but any public entity authorized by statute to conduct
investigations, such as the State Auditor’s Office, the State Ethics Commission, local Boards of
Flections, the State Department of Taxation, and the Internal Revenue Service to name a few.

Garrity was not intended to destroy the public’s right to integrity in State government,
but to protect public employees from making coerced confessim_ls of wrongdoing related to their
employment. There is no evidence in the record anywhere that any ODNR employee was ever
terminated because they refused to cooperate with an investigation of the OIG. The object of
Appellants is clear: to stop prosecutions derivative of OIG investigations. To expand Garrity, as
Appellants are asking this Court to do, will kill the only true independent State agency charged
with the duty to ensure integrity in State government.’

Proposition of Law No. 2:
The failure or refusal to provide a public employee Garrify warnings by an
agency conducting an administrative investigation does not obviate a public
employee's Fifth Amendment rights established by Garrity, as those rights
are self-executing.
In the absence of express Garrity warnings or express threats of job loss, a defendant
“must have in fact believed [his] statements to be compelled on threat of loss of job and this

belief must have been objectively reasonable.” Friedrick 842 F.2d 382, 395 (D.C. Cir. 1988).

The State/Appellee submits this is the correct test in absence of express Garrity warnings.

3 In its’ Amicus Curiae Brief, the FOP argues the OIG should have put Appellants on notice once Nichols realized
that the investigation was moving in the direction of possible criminal charges. Amicus Briefat 5. If this becores
the law of the land, investigations of public corruption will be completely eviscerated.

13



“Yet, public employees can be required to answer potentially incriminating questions, so

long as they are not asked to surrender their constitutional privilege against self-incrimination.”

Lefkowitz v. Cunningham, 431 U.S 801, 806, 97 S.Ct. 2132, 53 L.Ed. 2d 1 (1977).

Unless the government seeks testimony that will subject its giver to criminal
liability, the constitutional right to remain silent absent immunity does not arise.
An individual therefore properly may be compelled to give testimony, for
example, in a noncriminal investigation of himself. See, e.g., Gardner v.
Broderick, 392 U.S. 273, 278 (1968). Unless a witness objects, a government
ordinarily may assume that its compulsory processes are not eliciting testimony
that he deems to be incriminating. Only the witness knows whether the apparently
innocent disclosure sought may incriminate him, and the burden appropriately lies
with him to make a timely assertion of the privilege. If, instead, he discloses the
information sought, any incriminations properly are viewed as not compelled.

Garner v. United States, 424 1.8, 648, 655, 96 S.Ct. 1178, 47 L.Ed. 2d 370 (1976).

a.

Proposition of Law No. 3:

When considering a motion to suppress, a trial court is in the best position to resolve
factual questions and evaluate the credibility of the witnesses so long as the trial
court’s findings are supported by competent credible evidence.

Appellate review of a motion to suppress presents a mixed question of law and
fact. When considering a motion to suppress, the trial court assumes the role of
trier of fact and is therefore in the best position to resolve factual questions and
evaluate the credibility of witnesses. State v. Mills (1992), 62 Ohio St.3d 357,
366, 582 N.E.2d 972. Consequently, an appellate court must accept the trial
court's findings of fact if they are supported by competent, credible evidence.
State v. Fanning (1982), 1 Ohio St.3d 19, 1 OBR 57, 437 N.E.2d 583. Accepting
these facts as true, the appellate court must then independently determine, without
deference to the conclusion of the trial court, whether the facts satisfy the
applicable legal standard.

State v. Burnside, 100 Ohio St.3d 152, 154-155, 797 N.E. 2d 71 (2003).

The trial court’s finding that Appellants’ did in fact receive State’s Exhibit 20 in
relation to the OIG investigation from ODNR that Appellants were the subject of an
administrative investigation styled “Notice of Investigatory Interview” was not
based on competent, credible, evidence.

14



In the Judgment Entry granting Appellants’ motion to suppress, (Judgment Entry Appx.
p. A-1), the trial court specifically made the finding that Appellants received a “Notice of
Investigatory Interview” (State’s Exhibit 20, admitted Tr. 210, Appx. p. A-29} prior to the March
10, 2010 date the OIG report came out, ( Appx. p. A-3) and specifically made the finding that
Appellants received this “Notice of Investigatory Interview” before they submitted to their
interviews with Nichols. (Judgment Entry Appx. p. A-3) The trial court went on to conclude that
because Appellants were issued the “Notice of Investigatory Interview” they were “on notice that
there was an investigation and that failure to answer questions completely and accurately may
lead to disciplinary action up to and including termination.” (Judgment Entry Appx. p. A-5).

The trial court certainly relied on this finding in its decision because it further concluded
“[Appellants] knew by law they had to cooperate. [Appellants] were told by State’s Exhibit 20
they had to answer fully and truthfully or risk disciplinary action up to and including
termination.” Id.

However, these findings by the trial court are not supported by competent, credible
evidence. Appellants were interviewed during the peﬁod between December 22, 2009, and
February 1, 2010. (Tr. 145, 146) On direct exam by the State, Benack was asked whether the
“Notice of Investigatory Interview” (State’s Exhibit 20) was given to Appellants prior to the
March 10, 2010 issuance of the OIG’s report. (Tr. 105) Benack testified that he believed it was
given to Appellants but he “can’t swear to it.” (Tr. 105). At that point, counsel for Appeliants
jointly objected to this answer. (Tr. 105, 106) The trial court then stated that “we’re not in the
business of guessing” and he sustained the objection and stated “that answer will be stricken
from the record.” (Tr. 106) Despite being under subpoena to bring Appellants’ personnel files,

Benack could in no way verify when Appellants received the “Notice of Investigatory Interview”

15



and could not verify that Appellants had received it prior to their interviews with Nichols. (T.r.

101-109) Furthermore, no one produced a “Notice of Investigatory Interview” that was signed

and dated by Appellants.

The record is devoid of any evidence whatsoever that proves Appellants had received the
“Notice of Investigatory Interview” before they were interviewed by Nichols or even if they had
it prior to the March 10, 2010 issnance of the OIG report. Furthermore, Benack testified
confidently that Appellants did not receive the ODNR “Internal Investigation Warning,” which
advises the employee that their compelied statements cannot be used against them in a criminal
matter. (Tr. 100, 108) Clearly the trial court relied on testimony that was stricken from the
record on the objection of Appellants.

b. The trial court’s finding Nichols did not give Garrify warnings to Appellants
because he feared that would interfere with subsequent criminal charges is not
based on competent, credible evidence. -

In its decision, the trial court stated: “It seems equally clear that Mr. Nichols did not give
Garrity warnings because he feared that would interfere with subsequent criminal charges as he
noted in one of his interviews.” (Judgment Entry A-5) The State/Appellee is unable to precisely
locate in the record any evidence that supports this conclusion of the trial court. The trial court
did find:

Mr. Nichols repeatedly testified that at the time of the interviews with each

[Appellant] he did not believe the [Appellants} had committed a crime. As

incredulous as this seems to the Court, Mr. Nichols testified only after all the

interviews were concluded did he believe the { Appellants] had committed

crimes. ..

(Judgment Entry Appx. p. A-4) The trial court could possibly have made a tenuous inference
from Nichols interviews with Appellants in which Appellants admitted they knew what Garrity

warnings were and how they were used. However, it is an inference upon an inference for the

16



trial court to conclude Nichols did not apprise Appellants of their Garrity rights because he
feared that would interfere with subsequent criminal charges. Accordingly, the conclusion of the
trial court is not based on competent credible evidence.

In their brief, Appellants argue the trial court did not base its decision on a “bad
foundation” as did the court of appeals. {(Appellants’ Brief at 27) The rational for the Twelfth
District’s rejection of Benack’s testimony was:

Benack’s testimony contained several inconsistencies and also it was, on at least

one occasion, declared by the court to be pure speculation. Benack’s testimony

also contained many qualifiers, such as ‘I can’t swear to that,” ‘if I remember

correctly,” ‘T can’t remember,” ‘I believe,’ and I think.” Benack’s testimony was

freqguently not founded on personal knowledge or direct contact with any of the

[Appellants] and was very general in nature. His testimony never addressed any

of [Appellants] individually and as such, the testimony contributed little substance

to help resolve the issues at hand.

(Decision of Twelfth District Appellants’ Brief Appx. p. p. 10).

The Twelfth District properly characterized Benack’s testimony and properly concluded
it did not provide a competent, credible basis for the trial court’s finding that “[Appellants] knew
by law they had to cooperate” or “knew ODNR Policies and that not cooperating or following
state law could result in the [Appellants] dismissal.” (/d. at Appellant’s Br. Appx. p. 11).

Appellants also argue the since the State/Appellee did not challenge the foundation on

-which Benack relied on to come to his conclusion that all Appellants “knew the DOW and
ODNR policies and procedures, as well as state laws applicable to their job duties...”

(Appellants’ Br. at 24)*, the trial court had “every right to accept the testimony as direct or

circumstantial evidence and draw all reasonable inferences therefrom.” Jd. at 25. However, the

* ODNR policy also requires Appellants to report criminal activity to their director, which Appellants failed to do.
Tr. 168, 172.
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appellate court has the equal right to find that testimony unsupported by personal knowledge is

not competent or credible.

1. CONCLUSION

The State/Appellee prays this Court affirms the decision of the Court of Appeals, Twelfth
Appellate District, and finds Garrity does not mandate suppression of the direct or derivative use

of Appellants voluntary statements given to Deputy Inspector Geﬁcral Nichols.

Respectfully submitted,

CERTIFICATION OF SERVICE

2”4

I hereby certify that I have forwarded a copy of the above by regular U.S. Mail, this ﬁ day of
August, 2012, upon counsel for Appellants:

Gary A. Rosenhoffer, Esq. Michael E. Cassity, Esq. Michael P. Kelly, Esq.
Attorney at Law P.O. Box 478 P.O. Box 3740
302 E. Main Street 107 East Main St. 108 S. High St.
Batavia, OH 45103 Mt. Orab, OH 45154 Mt. Orab, OH 45154
Scott B. Evans, Esq. John Woliver, Esq.
Rose & Dobyns Co. L.P.A. 204 North Street
97 North South Street Batavia, OH 45103
Wilmington, OH 45177
v )
Jegsiba A. Litfle #007642
own County Prosecuting Attorney

200 E. Cherry Street
Georgetown, OH 45121
(937) 378-4151
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ODNR Disciplinary Policy, April 1, 2010 (State’s Exhibit 4)
ODNR Disciplinary Policy, February 1, 2008 (State’s Exhibit 5)
OIG Oath (State’s Exhibit 6)

OIG Letter to ODNR (State’s Exhibit 7)

ODNR Letter to OIG (Stéte’s Exhibit 8)

Oath of Graham (State’s Exhibit 9)

Oath of Miller (State’s Exhibit 10)

Oath of Lehman (State’s Exhibit 11)

QOath of Haines (State’s Exhibit 12)

QOath of Ward-Tackett (State’s Exhibit 13)

ODNR Notice of Investigatory Interview (State’s Exhibit 20)
ODNR Internal Investigation Warning (State’s Exhibit 21)

ODNR Procedure 71 (Defendant's Exhibit C)
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CLEPn UF COURTS

IN THE COURT OF COMMON PLEAS

CRIMINAL DIVISION
BROWN COUNTY, OHIO
STATE OF OHIO :  CASE NOS. 2010-2049,2010-2050
' 2010-2051, 2010-2052 &
Plaintiff, : 2010-2053
VS. :  (JUDGE SCOTT T. GUSWEILER}

DAVID GRAHAM : JUDGMENT ENTRY
JAMES LEHMAN
MICHELE WARD-TACKETT
TODD HAINES
RANDY MILLER

Defendants.

This matter came before the Court this 214 day of September 2010 for hearing on
Defendant David Graham’s Motion to Dismiss filed April 29, 2010, his Motion to Suppress
filed May 4, 2010 and Motion for In-Camera Inspection of Grand Jury Testimony filed May
5; 2010; Defendant Michele Ward-Tackett's Motion te Suppress/Dismiss filed May 13, 2010
and Motion for In-Camera Inspection of Grand Jury Testimony filed May 20, 2010;
Defendant Todd Haines’ Motion to Suppress/Dismiss filed May 17, 2010; Defendant Randy
Miller’s Motion to Suppress, Motion to Dismiss and Motion for In-Camera Inspection of

Grand Jury Testimony filed May 12, 2010; and Defendant James Lehman'’s Motion to

Suppress/Dismiss with Supporting Memorandum, his Motion for In-Camera Inspection of




Grand Jury Testimony filed May 6, 2010 and Motion for Kastigar Hearing filed May 12,
2010, with counsel for all defendants present and the State of Ohio present. These cases
were consolidated for purposes of hearing on these motions and trial. The purpose of this
hearing was to determine the applicability of “Garrity Rights,” and the case law interpreting
same, to the respective defendants, all of Who‘m are public employees at the Ohio
Department of Natural Resources (“ODNR”) who were questioned by the Ohio Inspector
General’s Office {“0IG”) and ultimately indicted by the Brown County Prosecutor’s Office.

The testimony established that the OIG, created by O.R.C. § 121.42,is an
independent investigative office with the authority to perform investigations on all
executive agencies. Mr. Schropp characterized the O1G as somewhere between law
enforcement and agency internal affairs. O.R.C. § 121.45 establishes a duty on the part of
state agencies and their employees to cooperate in any investigation conducted by the OIG.
The 0IG does not have the ability to discharge 61‘ discipline an employee of another state
agency. During the interview process, the employee is free to leave or terminate the
interview at any time. At the conclusion of an investigation, the OIG makes
recommendations to the agency to remediate any problems or if criminal wrongdoing,
referral is made to law enforcement or ethics commission, though in this case the report
was submitted to the Brown County Prosecutor’s Office. The testimony established that,
while 0.R.C. § 9.84 requires advising any witness of an agency investigation of their right to
counsel, the OIG did not comply with O.R.C. § 9.84 during this investigation. Mr. Schropp
was of the opinion O.R.C. § 9.84 did not apply to OIG. Ron Nichols was unaware of the

existence of the statute.
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The testimony revealed the defendants had been with the ODNR, Wildiife Division of
ODNR, or state employee for many years. Brett Benack, Labor Relations Administrator for
ODNR, testified if an employee refused to answer questions in an investigation after being
apprised of “Garrity Rights,” the employee could be disciplined for insubordination
anywhere from suspension to removal.

Further, each employee, including the defendants, would be aware of the ODNR and

" Division of Wildlife discipline policies. The higher the authority of the employee the higher

that is expected of them, and the higher the discipline should they violate ODNR policies or
the law. Further, the defendants did receive State’s Exhibit 20 in relation to the 01G
investigation from ODNR that the defendants were the subject of an administrative
investigation styled “Notice of Investigatory Interview.” This notice informed the
defendants that failure to answer questions completely and accurately may lead to
disciplinary action up to and including termination. This was given prior to the date of the
0IG Report dated March 15, 2010. Mr. Benack also testified the defendants would know
that by law, the defendants must answer questions, and, that failure to follow an order to
cooperate or failure to follow state law could subject the defendant to dismissal.

Ron Nichols testified that on September 30, 2009 the 0IG received a complaint from
a confidential source regarding Alan Wright. The OIG sent a letter to ODNR requesting they
perform an investigation and send the results back to the 01G. ODNR complied and sent
the results, which did not satisfy the OIG due to not addressing the criminality of Wright's
conduct. The 0IG then initiated an investigation as to the criﬁninality of Wrights’ conduct.
M. Nichols interviewed all the named defendants, all of whom are now facing criminal

e smsmrshpos oMy Nicholg-did niot threatenrthiedefendarits; restrain the movement of defendantsy ===

3lPage
4290340

A3



- did not threaten job loss, nor advise the defendants of the right to counsel. Mr. Nichols
administered an oath that included an understanding that answering untruthfully could
subject the defendant to criminal sanctioning. Mr. Nichols repeatedly testified that at the
time of the interviews of each defendant he did not believe the defendants had committed a
crime. As incredulous as this seems to the Court, Mr. Nichols testified only after all the
interviews were concluded did he believe thé defendants had committed crimes;
specifically the defendants coliectively failed to follow ODNR Policy, the executive order of
the governor and failure to report a violation of law by Defendant Wright. Mr. Nichols then
sent the report to the Brown County Prosecutor’s Oifice.

At the conclusion of the evidence, the Court admitted State’s Exhibit 1-21 and
defendant’s Exhibit A - ] into evidence, which the Court has revi.ewed.

In Garrity v. New Jersey (1967) 385 U.S. 493, the Supreme Court of the United States
held the protection against self-incrimination prohibits use in later criminal proceedings of
statements made under threat of removal from office. Kastigar v. United States (1972) 406
U.S. 441 clarified “Garrity” and held that in a criminal proceeding against a public employee,
the state may not make direct or derivative use ofan erﬁployee’s statement that was
compelled under threat of the.employee’s removal from office. These cases were applied
by the Ohic Supreme Court in State v. Jackson (2010) 125 Chio St.3d 218, 2010-Ohio-621,
and by the Twelfth Appellate District in State v. Kirk (3/29/10 Ohio CA 12} CAZ009-09-015,
2010-Ohio-1287. To demonstrate compulsion under Garrity a public employee must show
(1) that he subjectively believed his statements were compelled by the threat of job loss,

and, {2) the belief was objectively reasonable. United States v. Fredrick {1988) 842 F.2d
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-citizens-of-the-United-Statestrump-publicpolicy-100% of the time:--

382. The absence of “Garrity” warnings does not indicate a lack of reasonableness. See,
Fredrick at 395-6.

In this case, the defendants were state émployees of long standing. The law clearly
required the defendants to cooperate in the 0IG investigation pursuant to O.R.C. §121.45.
The defendants were further issued State’s Exhibit 20, which placed the defendants on
notice that there was an investigation and that failure to answer questions completely and
accurately may lead to disciplinary action up to and including termination.

Despite Mr. Nichols testimony, it is clear from the tenor of all the defendants’
interviews that OIG was investigating who decided to handle Defendant Wrights’
transgressions administratively as opposed to criminally. It seems equally clear that Mr.
Nichols did not give “Garrity” because he feared that would interfere with subsequent
criminal charges as he noted in one of the interviews. Whether at the time of the
interviews Mr. Nichols thought the defendants had committed the crime is not the issue.

The defendants knew by law they had to cooperate. The defendants were told by
State’s Exhibit 20 they had to answer fully and truthfully or risk disciplinary action up to
and including termination. The law in the State of Ohio requires them to cooperate under
O.R.C. § 121.45. Mr. Benack made clear the defendants knew ODNR Policies and that not.
cooperating or following state law could result in the defendants’ dismissal. That is the
essence of “Garrity.” It is evident that defendants believed their statements were
compelled by threat of job loss and this belief was objectively reasonable.

The State has argued public policy considerations and that the Court on that basis

should overrule defendants’ motions. The constitutional rights of these defendants and all

5|Page
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THE COURT FINDS that “Garrity” does apply to all the respective defendants.

THE COURT FURTHER FINDS the statements of the defendants to be compelled
and hereby suppresses the statements made by the defendants to 01G and Ron Nichols.

IT IS FURTHER ORDERED that the prosecutor prepare a full and complete
transcript of the grand jury proceedings in these cases and forward .same to the Court. The

law is clear if these statements were used in the Grand Jury or a witness to the statements,

to wit: Ron Nichols testified at grand jury these cases must be dismissed. :
IT IS SO ORDERED. /j\ﬂ
A= jﬁ/ L’J/ /0
/_PUDGE

SCOTTT. GUSWEILER  'date

To the Clerk:

Serve upon the following attorneys notice of the within Judgment Entry and the date
of entry and note the same upon the docket:

Gary Rosenhoffer Michael E. Cassity
302 E. Main St P.0.Box 478
Batavia, OH. 45103 107 E. Main St
Counsel for Defendant Graham Mt Orab, Ohio 45154
- Counsel for Defendant Lehman
Michael P. Kelly ]. Michael Dobyns
P.0. Box 3740 97 N. South St.
108 S. High St Wilmington, OH. 45177
Mt. Orab, OH. 45154 Counsel for Defendant Haines
Counsel for Defendant Ward-Tackett
John Woliver Jessica A. Little
204 N. st Brown County Prosecutor

Batavia, OH. 45103
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ODNR Home | Jobs | Contact ODNR ‘ L‘L

'IDfﬁoes.

wildiife [ Parks | Boating | Nature Preserves | Forests | Other Divisions
Ohio Depariment of Natural Resources - Disciplinary Policy Help for HR Professionals
Jobs DISCIPLINARY POLICY
genefits  Effective April 1, 2010
Education pyyrpose To outline general guidelines regarding disciplinary action taken against exempt and non-exempt
policy employees.
Manual
Authority ORC 124.34
Forms' OAC 123:1-31-01, et seq.
Chste HR QCSEA Article 24
Links FOP Article 19
Hr Home Reference State Personnzl Board of Review
QAC 124
OCSEA Article 25
FOP Article 20

http://ohiodnr.com/Homc/HRJpolicies/DisciplinaryPolicy/tabid/ 19732/Default.aspx

Minimum Fitness Standards Directive
Suspected Iilegal Activity Policy

Resource Department labor relations officers, Division/Office personnel coordinators

GENERAL

EMG&%W#WM(@NR)MW@W&M, r
wwmmMammmmmmmwmmm
accordance with ORC Section 124.34, Wtdh&dﬂmpﬁﬁm,&e@ﬁﬁv&%@ﬁm@muwwﬁwmm
mmmmmamm,mmﬂkmmwmmmfmmmdmmm
inappropriate conduct.
CmvicﬁmofafamyisaseparatebasishmdmmpayumﬂﬁmxmwﬁmmmmmmmmﬁmmmmmmmWU
posiﬁm,aspaﬁedwmfarmesamemﬁ\atisﬁebaﬁsofmefdmy.

1t is the intent of this policy to refer 1o ail Departmental/Divisional/Office policies, procedures, 3 directives when using the peneric term “policy”.

RESPONSIBILITIES

Wmmﬁﬁehﬂewmmmﬁmﬁm dmmm,mmmmdmwtmumamsmmof
Ohia.Wn@m&ﬁehﬁﬁmmmhmﬁmamx&ﬂnmdamﬁm.
Tor complying with and adhering to al work nles, poEcies, and diceciives of the Department and/or laws of the State of Ohlo.

procesunes
Employees are expectad mmm:tmemseimi;ammb@mwmmmtmsmmamumﬁmmmmmumam
position, (i.e. Mexus). Iiegal conduct on ﬂtwtdmywﬂwm,%mdaﬁdﬁy,ﬁmmmﬂm,mmmm the isbegrity of the Deparment and

betrays public trust,

Inﬂ\eeumtany'DDNRemplmeelsaNMdEdofanyfelmwﬂvem\pbfeeMwhjﬂntm(iﬂ)days,nwfymeobﬂkmbanﬂaﬂmsomm.ﬁmmmmﬂfymem
mmmmmmmmmmmmm.

FORMS OF DISCIPLINE

Reprimands

olav.eprtmaruj-mmmdummﬂwWmammmummmommmmgmwwm)mﬁmmmﬁmw

admonishment. The memorandum shoukd indude the thme, date and natre of the violation maddtﬂmwﬂrepmparmurseofbehammmmmmuemeslfm

behavior is not cormected. :

mm(ﬁm&)m&\g&emwmdwm
¥ the

wmmﬁm-mmmmmwmamwmuemmmmm
o the proper course of behavior and futune CoNSeqUences

mmmmmmmwmmmummmnawmdmmmmm
behavior Is not cormected.

Suspensions

Suspension - Loss of scheduled work day without pay.

wm&.spmsim~093dmﬂwdmspembnfu'wmaﬁmmedwuﬂsmhcy.AmHngamdmpmwmsmesameeﬁadasasmﬂbnmmyﬁr
wxpowafpmgrmﬁvedsdplm;W,Mmmbm&eﬂmmmmkmmaﬂyﬁﬂkdaﬂkmﬁkxﬂmmm.
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Fine (five days or less) -

» EXEMPT/FOP-Used in lieu of a suspension for any violation covered by the policy. Fines are caiculated according to
the guidelines established by the Ohio Department of Administrative Services and promulgated by the Office of
Collective Bargaining.

= OCSEA- Utilized per A/S 24.02 of the Collective Bargaining Agreement

LeaveReduct!on-Usedin&mofsuspmsianforanyvidaﬂmmveredbymispoliw.Rahaﬂwnhaveﬂaempbyeemﬂaewspﬂmbnorhaveaﬁnededudad,me
employar may offer the employee the option of utilizing hisfher aocrued personal, vacation and/or compensatory leave hours.

Reduction /Demotion/Removal

Reduction of one siep - An employes may receive 2 gtep reduckion s a form of progressive discipline, This form of disdpline shalf only be imposed as an atfernative o
termination and shall not interfere with the employee's normal step anniversary.

Demotion - Movement of an employee from one postdon to a vacant position which Is asslgned to a different dassification and a lower pay range or lower salary whese pay
ranges do not exist,

Removal - Involuniary termination of employment from QONR.

DISCIPLINARY GUIDELINES

Disciplinary actions shouid be imposed w‘rmtheimﬁgﬁingmeemplweeﬂvewpormnﬁymmhislherbdﬁm.!fmmmmﬁnotuo:l.rr,ﬁheleveluf
discipline shouwid become more severe, Certain offenses, by their nature, may warant more severe disciplinary action up to and induding removal, irespective of lssuance of

prior discipfine.

The following fist of offenses and their penaities ks & guidefine. Other factors considered in applying the appropriate ps'taltyfura\hﬁ'acﬁmindydebqtare‘nqtﬁmitedtoﬂae
severity of the offense, &eanpbyee'sdisdpﬁnaryrecnrdandmmgaﬁngwaggmmﬁngdmmm.Forpmgrmsivedisdpﬁnewrpos&,ﬁ'mrrﬁacboddzsaphnedn&mt

requireanuffendkgm\pbyeevbhteﬁbegnﬂﬁmﬂarmbmmasmtmb&m.mshdmwmmﬁskmﬁuﬁﬂﬁvemﬂhmmm
be ali h'ndug.ive.ThemufdisdplineIistedwiihmmmmmwmaam&mmdw&ﬁm.mmammyMﬂMWm

frare appropriate.

Hote: The ODNR disciplinary guidelines establish WWWMMMMWMMM,MWWMM
offenses for commissioned staff ondy. vmmammmdmmmbemmﬂwyhmmdwmeﬁmd&mm

reaches three or more days for either section. Thereupon, both sections shall be considered 25 one for purposes of progressive discipline.

) Performance/Behavior-Based Violations

http://ohiodnr.com/Home/HR /policies/DisciplinaryPolicy/tabid/19732/Default.aspx

A. | Insubordination 1st Offense 2nd Offense 3rd Offense |4th
Offense
1. Interfering with, failing to cooperate with, Suspension-Removal | Removal
or lying during an official investigation or
inquiry.
2. Wilifu! disobadience of a direct order by a | Suspension-Removal { Removal
superior.
3. Failure to follow the written policies of the | Oral-Suspension Suspension — Removal
Director/Division/Office. Removal
B. | Dishonesty 1st Offense 2nd Offense 3rd Offense {4th
Offense
1, Dishonesty, Written-Removal Removal
2. Willfully falsifying or removing any official | Suspension-Removal { Removal
document.
3. Intentional misuse of federal or state funds. | Suspension-Removal
Removal
4, Accepting bribes in course of carrying out | Removal
assigned duties.
E. Theft. Removal
C. | Neglect of Duty 1st Offense 2nd Offense 3rd Offense |4th
Offense
1. Neglect of Duty-Minor. Oral- Suspension Suspension- | Removal
Suspension Removal
2. Negiedt of Duty-Major-Endangers life, Suspension-Removal | Removal
property or public safety.
5/5/2010
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3. Sleeping on duty. Written-Suspension | Suspension Removal
4, Bxercising poor judgment. Written-Suspension | Suspension Suspension- {Removal
Removal

5. Failure to perform the duties of the position |Written-Removal Suspension- Removal

or perform at sub-standard tevels. (e.g. Removal

continue to not meet performance standards})

6. Reporting to work under the influence of Suspension-Removal | Removal

any intoxicant (alcohol or filegal drug), other

than required for medical reasons.

7. Failure to pass an alcohol or drug test, Removal

8. Commission of acts that impair or Written-Removal Suspension- Removal
compromise the ability to carry out his/her Removal

duties as a public employee effectively, (e.g.

allowing licensure to expire, be suspended or

revoked; failing to obtain or maintain

certification licenses, etc.).

9. Failure of supervisor to appropriately Written- Suspension- Removat

manage employee(s) or enforce work rules. Removal Removal

. § Failure of Good Behavior 1st Offense 2nd Cffense 3rd Offense }4th
! Offense
1. Failure of good behavior. Oral-Removal Suspetision- Removal
Removal

2. Engage in disruptive or abusive QOral-Suspension Suspension- Removal
actsflanguage toward an employee or member Removal

of the general public.

3. Adts of discriminatory or offensive conduct | written-Removal Suspension- Removal

towards any individual based upon their Remaoval

protected status, _
4. Misuse of and/or carelessness with state Oral-Removal Suspension- Suspension- | Removal
property and equipment. (e.g. phones, fax Removal Removal

machines; keys, intemnet service, installation of

software)

5. Unauthorized use of a state vehicie. Written-Suspension | Suspension- Removal

Removal

6. Misuse of state vehicle induding violation of {Oral-Suspension | Suspension- Suspension | Remaval
traffic code. Removal Removal

7. Immoral or indecent condudt, of any act Written-Removal Suspension- Removal

that brings discredit to the employer. Remowval

8. Engaging in political activities as prohibited | Suspension-Removal Removal

by Ohio Revised code 124.57.

9. Strike or threaten physical harm to another | Suspension-Removal | Removal

employee or the public or commit any act that

oonstitites workpiace violence,

10. Deliberate destrudion, damage Minor | Suspension-Removal | Removal

andfor theft of state property, property

of visitors to depariment fadilities or -

property of another employee during | Major | Removal

working hours.

11. Participation in a work stoppage, strike, sit | Suspension-Removal | Removel

out, or any other activity that would interfere

with the operation of a department facility,

installation or program.

12, Participation in an iflegal strike (non- Removal
exempt employees only)

5/5/2010

A-13



LASCIPILIELY FOlCY

e

e

13. Any felony conviction, Suspension-Removal } )
14. Violation of Ohio Revised Code Section Discipline shall be commensurate with the offense.
124.34.
15, Post or display offensive, abusive or - Oral-Suspension Suspension- Removal
.| obscene material. Removal
16. Engage in unauthorized soliciting or Cral-Suspension Written-Removal | Suspension- |Removal
collection of money or dirculation of petitions Removal
while on the job or on State property.
17. Engage in employment (including self- Suspension- Removal
employment) that may constitute a conflict of | Removal
interest.
18. Violation of Ohio £thics Laws and related | Suspension- Removal
statutes ORC 102 and 2921. Removal
19. Intentional misuse or disclosure of Written-Removal Removal
confidential information or material.
E. | Attendance 1st Offense 2nd Offense 3rd Offense |4th
Offense
1. Absence without official leave (AWOL)
a. Less than a day. Written Suspension Removal
b. One day to less than four days Suspension Suspensioit- Removal
Removal
¢. Four {4) days or more. Removal
2. Unexcused tardiness (over four (4) times in | Oral-Wiitten Written-Suspension | Suspension | Removal
a ninety (90) day period.
3. Misuse of approved leave. Oral-Removal Suspension- Removal
‘ Removal
4, Failure to return from an approved leave of |Suspension-Removal | Removal
absence.
5. Bxtending a break or lunch period without | Oral-Written Written-Suspension | Suspension | Removal
authorization.
6. Fail to Himety notify supervisor or designee | Oral-Written Written-Suspension | Suspension | Removal
of absence or tardiness {one-half hour after
start Hme).
Commissioned Officers Only (Inchuding plain clothes officers)
; A.|Law Enforcement 1st Offense 2nd Offense 3rd 4th
Offense  {Offense
1. Violation of Uniformed Officer's Code of Qral-Removal Suspension-Removal | Removal
Conduct
2. Leaving firearm unattended Wiritten-Suspension { Removal
3. Loss of firearm through negligence—Inciudes | Suspension-Removal | Removal
loss of firearm used specifically for training
purposes
4, Failure to properly safeguard firearm while not | Suspension-Removal Removal
on duty, causing injury or death to another
person
5. Possession of unauthorized weapons in Suspension Suspension-Removal | Removal
addition to or in the place of authorized weapons
while on duty .
6. Use of unauthorized ammunition Wiritten-Suspension | Suspension-Removal | Removal
5/5/2010
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7. Fallure to repott removal of firearm from Oral-Suspension Suspension-Removal | Removal
holster

8. Removal of firearm from holster without just | Suspension-Removal | Removal

cause

9. Failure to report discharge of firearm for any | Cral-Written Suspension Removal
reason except qualifications firing practice or

competition .

10. Discharge weapon without just cause Suspension-Removal| Suspension-Removal | Remaoval
11. Firearms negligence Written-Removal Suspension-Removal | Removal
12, Failure to meet the requirements of the Removal

ODNR Minimum Fitness Standard Directive

Weapons Qualification Violations

B.{Weapons Qualification 1st 2nd 3rd Offense | 4th Offense | 5th
Offense | Offense Offense
1. Failure fo gualify with weapon Verbal
2. Failure to qualify with weapon after Written |3 day 5 day Removal
authorized retrain/retest program suspension © | suspension

Note: Commissioned officers who fail to qualify pursuant to the DNR Firsarms Qualifications Course Directive shall
receive discipline in accordance with these guidelines uniess they have active discipline of a 2-day suspension, fine, or

leave reduction or more, as noted above.
ODNR Home | News | Regulatory Policy | Privacy Statement | ODNR Employees | Contact ODNR

1

http://ohiodnr.com/Home/HR /policies/DisciplinaryPolicy/tabid/19732/Default.aspx 5/5/2010
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,{ ODNR Heme | Iobs | Contact DDNR —
| T
Wildlife | Parks | Boating | Nature Preserves | Forests | Other bivisions ~| Offices -
} ‘Welcome to Disciplinary Policy Help for HR Professionals .
{ Jabe DISCIFLINARY PDLICY- PROCEDURE
] Benefis  Effective February 1, 2008
| SR purpose To outiine general guidelines regarding disciplinary action taken against exempt and non-exempt
Poiicy employees, '
{ Hanpa!
Authority ORC 124.34
] Forms OAC 123:1-31-01, et seq,
] Srat= HR OCSEA {l,rtlde 24
Links FOP Article 18
He Home Refersnce State Personnel Board of Review
CAC 124
OCSEA Arfide 25
FOP Article 20

Minimum Fitness Standards Directive

Resource Department labor relations officers, Division/Office personnel coordinators

GEMERAL
T Empiayess of the Ohio Department of Natural Resotirces (ODNR) sheuid maintzin high s@ndards of bekavior, conduct, and work performance bafitting the frustand
responsibility imposed on them a5 public servents. Employess who fail 1o abide by standards established herein may be subject i approprizie distiplinary action ir!rbatad in
acmyiance with ORC Section 124,34, Depariment of Natural Resources poiicies, the Collective Bargaining Agresments or any other approprisie procedures goverting
disipline. Wher implernenting discipiine as corrective attion, sach ODNR Division/Office shall underteke thgeiplinary measlres for the purposs of comecting an oifending
employee’s inaparopriate conduct, : '

Conviction of a felony is a separate basis for reduction in pay or position, susperiding or removing an amployes, even If the employes has siready been reduced in pay or
pasition, sugpended o removed for the same conduct that is the basis of the felony

RESPONSIBLLITIES
Supervisors are respansible for the appropriate and consistent application of the work rules, policies, procedures and directives _aF th_e Department and/or lsws of the Sate of
Ohip. Suparvisors are slso responsible for initiating the request for discipiinary action 25 soon as they are aware of a polential situation.

= Empioyees are responsible for complying with and adhering to all work nles, policies, procedures zjnd directives of the Depertment and/or Jaws of the State Gf Ohin. .
N . Employess are expertsd to tonduct themseives in a raanner both on and off duty that does not adversely affect the ability of the m‘:ploye_e 1o pa‘fom the dubies of their
: position. (i.e. Nexus). Tlegal conduct o the part of any empleyee, whether on of off duty, Is not only uniawul, but refiects poorly on the integrity of the Department and

betays public trist.

In the event any DDNR employee is convicted of any fefony the employes shalt within ten (10) days, notify the ODNR Laber Relations Dffice. Failure to nolbify the Labor
Relations Office may subject the employes to distipline up to and induding removal,

FORMS OF DISCIPLINE

Reprimands

Oral Reprimand - Memorandum to the employze with 8 copy to the Labor Relabions Office end correspording Linion (i approprigte) documenting the nature of the orl
admanishment, The memerandum should ncude the time, date and nature of the viclation In addition to the praper course of behavior and future consequences if the
behavior is not corracted.

Writen Reprimand - Memorandum to the employee with 2 copy to the Labor Relations Office and comesponding Unfon (if appropriate) documenting the ne mrﬁ ;F_I;hﬂf;:’“ttﬂﬂ
admonishment. The memorandum should include the time, date and rature of the viclation in addition to the proper course of behavior and future conseque

bahavior is not corrected,
Suspensions
Suspension ~ Loss of scheduled work day without pey.
is pol 4 i asa ion withat pay for
Working Suspension - Used in lieu of suspension for any violation coversd by this potlicy. A working suspenslu;]and . paidﬁ :rne effect a:{,mq:m-mﬂ o Al
Purpases of progressive discpline; however, the employes is required o report to work as normally schedu hours worki o ; 5
M o 4
.Hn&'ammlwlatadmﬁusgmﬂmeguﬂainambrmwma‘n /

Fine (five days or less) - Usad In ligw of = suspension for any vioiated covered by the poifcy
Department of Administrative Services and promulgated by the Ofice of Collactive Bargaining.

i , the |
Leave Reduction - Lsad in Yiew of suspension for any violstion covared by this policy. Rather then have the employes serve the suspension of hiave a fine deducted

LN N e Y N a¥aValal
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employer may offer the amployes the nption of utilizing his/her accrued personal, vacation snd/or compensatory leave hours.

Reduction/Demotion/Removal

Page2 of 5

Reduction of orie step - A empioyes may recelve 2 step reduction as a form of progressive disdpline- This form of discpline shall oty be impased as sn alternatve o
termination and shzil not interfere with the employee’s normal step annfversary.

Demotion - Movement of an employes from one
ranges do ot exist,

Removat - Involuntary termination of employment from ODNR.

DISCPLINARY GUIDELINES

postion to 8 vacant position which is asgighed {0 3 diferent dassificetion and a lower pay range or lower salary where gay

Disdiplinary actions shouid be imposad with the intent of giving the employes the opportunity to correct his/her behavior. T such correction does not ooaur, the level of

giscipline should bacome more severe. Certain offenses, by their natun
prior discipline.

2, MY warrarit more severe disdplinary action up to and induding removal, imespective of issuance of

The foliowing list of offensas and their penalties is a guideline. Other factors considered in applying the apprpriate peraity for an infraction incluge but are ot fmited tp the
severity of the offenise, the employee's disciplinary racord and mitigating or aggravating droumstances. For progressive discipline purpases, the inﬁa:hnn/dlsqpﬁne: do=s not
require an oifending employee violate the seme/similar wle infraction. This list of offerisss and their penzlties s merely Rlustrative and is nog meant o be all mdus:vle_ The
form of distipline listed with these offenses only provides 3 suggested range of appropriste aetion. Other forms of disdpline may be utiized if desmed more appropriste.

compromise the ability to carry out his/her
duties as a public employee effectvely, (2.g.

A. | Insubordination 15t Offense 2nd Offense 3rd Offense j4th
- Offense
1. Refusal to carry out & work assignment, Oral-Suspension Suspension Removal
2. Willful disobedience of a direct order by a | Suspension-Removal | Removal
superior,
3. Failure to follow the written policies of the | Oral-Suspansion Suspension — Removal
Director/Division/Office. Removal
B, {Dishonesty 1st Offenise 2nd Offense 3rd Offense {4th
Offense
1. Dishonesty. Suspension-Removal | Removal
2. Witlfully falsifying any official document. Written-Removal Rernoval
3. Intentional misuse of federal or state funds. | Suspansion-Removal
) Remaoval
4. Accepting bribes in course of carrying out Removal
assigned duties.
5. Theft. Removal
C. | Neglect of Duty 15t Offense 2nd Offense 3rd Offense |4th
Offense
1. Negiect of Duty-Minor, Oral- Suspension Suspension- |Removal
’ Written Removal
2. Neglect of Duty-Major-Endangers life, Suspension-Removal | Removal
property or public safety,
3. Sieeping on duty. Written-Suspension | Suspension Removal
4. Exercising poor judgment, Written-Suspension | Suspension Suspension- |Removal
Removal
5. Failure to perform the duties of the position | Written-Removal Suspension- Removal
or perform at sub-standard levels. (e.g. Removal
continue to not meet performance standards)
6. Reporting to work under the influence of Suspension-Removal | Removal
any intoxicant (alcohol or jllegal drug), other
than required for medicai reasons.
7. Fatlure fo pass an alcoho! or drug test. Removal
B. Commission of acts that impair or Written-Removal Suspension- Removal
Removal

A-1L
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i
g allowing licensure to expire, be suspended or
: revoked; failing to obtain or renew certification
; licenses, etc.). .
9. Failure of supervisor to discipiine employee | Orak Suspension- Removal
f {s) as provided in this policy. Removal Removal _
2 D. | Faflure of Good Behavior . 1st Offense 2nd Offense 3rd Offense | 4th
3 Offense
1, Failure of good behavior. Oral-Removal Suspension- Removal
Removal
2. Engage in disruptive or abusive Oral-Suspension Suspension- Removal
Removal

acts/language toward an employee or membar
of the general pubfic.

3. Intentional acts of discrimination or insuit | Oral-Suspensicn Suspension- Removal
on the basis of race, color, sex {including : Removal

sexual harassment) age, religion, national
origin, sexual orentstion or disability.

4. Misuse of and/or carelessness with state Oral-Removal Suspension- Suspension- |Removal
property and equipment. {e.g. phones, fax Removal Removal
machines, keys, intermet service, instaliation of .

S B LM S s it

software)
5. Unauthorized use of a state vehide. Written-Suspension  ; Suspension- Remaoval
Removai
6. Misuse of state vehicle induding violation of | Oral-Suspension Suspension- Suspension- |Removal
traffic code. Removal Removal
7. Immorai or indecent condudct, Written-Removal Suspension- Removal
Removal

8. Engaging in politicel activiies as prohibited | Suspension-Removal | Removal
by Chio Revised code 124.57.

S. Stike or threaten physical harm to ancther | Suspension-Removal | Removal
employee or the public or commit any act that ’

consttutes workplace violence.

10. Leave work arsa without permission of Oral-Written Written-Suspension | Suspension | Removal
SUPervIsor,

11. Deliberate destruction, damage Minor { Suspension-Removal | Removal

and/or theft of state property, property
— of visitors to department facdifities or
property of another employee during
working hours.

12, Participation in a work stoppage, strike, sit ; Suspension-Remaoval | Removal
out, or any other acivity that would interfere
with the operation of a department fadlity,
installation or program.

Maijor | Removal

13, Participation in an lllegal strike (non- Removal

exempt employees only) .

14, Any felomy conviction. Suspension-Removai

15. Violaton of Ohio Revised Code Section Discipline shall be commensurate with the offense.

124.34. .

16. Post or display offensive, abusive or Oral-Suspension Suspension- Removal

cbscene material, _ Removal

17. Engage in unauthorized soliciting or Oral-Suspension Written-Removal | Suspension- |Removal
coliection of money or drculation of petfions ‘ Removal

while on the job or cn State property.

18. Engage in employment (including self- Suspensicn- Removal
employment) that may constitute a conflict of | Removal
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i .
interest.,
4 19. Violation of Chic Ethics Laws and related Suspensioni- Removal
statutes ORC 102 and 2521. Removal
29. Intentional misuse or disclosure of Writtern-Removal Removal
; confidential information or materal.
E. | Attendance 1st Offense 2nd Offense 3rd Offense |4th
Offense
: 1. Absence withowt official ieave (AWOL)
a. Less than a day. ) Orai Suspension Removal
b. Betweer: one day & three (3) days Suspension Suspension- Remaval
z Removal
E €. Four (4) days or more. Removal
:% -, N -
2 2. Unexcusad tardiness (over four (4) tmes in Oral-Written - Written-Suspension | Suspension | Removal
i & ninety (90) day period.
% . 3. Misuse of approved leave. Orzl-Removal Suspension- Removel
% Remova!
2z 4. Failure o return from an approved leave of Suspension-Removal [ Removal
% absence.
77‘ 5. Leave work area or extend a break or lunch |Gral-Written Written-Suspension | Suspansion | Remioval
% period without authorization. .
E 6. Fail to dmely notify supervisor or designee | QOral-Written Written-Suspension [ Suspension | Removal
L of absence or ardiness {one-half hour after
3 start fime).
Commibssioned Officers Only {including pizin cathes ofiicers)
A, | Law Enforcement 1st Offense 2nd Offense 3rd 4th
Offense |Cffense
1. Violation of Uniformed Officer’s Code of Oral-Removal Suspension-Removal | Removal
Conduct .
2. Leaving firsarm unattended Written—qupension Removal
3. Loss of firearm through negligence—Includes Suspension-Removal{ Removal
loss of firearm used specifically for training '
purposes
4. Failure to properly safeguard firearm while not Suspension-Removal | Removal
on duty, causing injury or death to ancther
person
5. Possession of unauthorized weapons in Suspension Suspension-Removal { Removal
addition to or in the place of authorized weapons
while on duty )
6. Use of unauthorized ammuniton Written~Suspension | Suspension-Removal | Removal
7. Fallure to report removal of firearm from Oral-Suspension Suspension-Removal | Removal
holster
8. Removal of firearm from holster without just  { Suspension-Removal | Removal
cause
9. Failure to report discharge of firearm for any |Oral-Written Suspension Removal
reason except gualifications firing practice or :
competition
10. Discharge weapon without just cause }Suspension—Removai Suspension-Removal | Removal
11. Faflure to qualify with firearm after Oral-Written Suspension Removal

authorized retrain/retest program

A-1%
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12. Firearms negligence

Written-Removal

Suspensior-Removal

Removal -

Page Sof 5

13, Failure to meet the requirementis of the
ODNR Minimum Fitriess.Stendard Directive

Removai

UDNR Homs | News | Regulsiory Policy | Privacy Stetement | ODNE Employees | Contzct ODNR
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OFFICE OF THE INSPECTOR GENERAL

Pursuant to O.R.C. 121.43, you are being administered the following oath to affirm your
truthfilness about all information you are providing to the Office of the Inspector General.

I SWEAR TO TELL THE WHOLE TRUTH AND NOTHING BUT
THE TRUTH IN ALL MATTERS WE DISCUSS TODAY. ’

T understand that by affirming my truthfulness under oath, I am subject to criminal sapctions if 1
provide false information. ‘

Signature

Inspector General ‘D:aimty Inspector Genersl

Witness

Date Time
Rev. - 120407

A-20



November 3, 2009

Sean D. Logan, Director
Ohio Department of Natural Resources

2045 Morse Road, Bldg. D-3
Columbus, OH 43229-6693

RE: IG File ID No. 2009340

Dear Mz. Logan:

We have received a complaint alleging that an Ohio Department of Natural Resources employée, Ohio
‘Wildlife Officer Allan Wright, assisted his nonresident friend, South Carolina Wildlife Officer Eric R.
Vaughn, in obtaining a resident Ohio hunting license. The complainant asserted that Officer Wright

permitted Mr. Vaughn to use his (Wright’s) home address as his owiL.

" We request you iﬂvestigate.these allegations and provide the Office of Inspector General with a copy of
your investigation when it is completed.

If you have additional information or questions regarding this matter, please feel free to contact Deputy
Inspector General Ron Nichols at 644.9110. Thank you for your assistance.

S incereljr,

Thomas P. Char‘l-es
Inspector General

TPCfiac

Rhodes State Office Tower ® 30 Fast Broad Street - Suite 2940 » Columbus, OH 43215-3414 -
Phone: 614-644-8110 » FAX: 614-644-9504 * Toli Free: 800-686-1525 * E-mail: oig_watchdog@oig.state.oh.us A" a I
The Obio Iuspector General is on the World Wide Wb at wein.watchdog.obic.gov
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December 10, 2009

Mz, Thomas Charles

Inspector General

Office of the Inspector General
30 East Broad Street, Suite 2940
Columbus, Ohic 43215

Re: IG File ID no. 2009340

Dear Mr. Charles:

We have received your letter of November 3, 2009 regarding File No. 2009340,
accusations against ODNR Division of Wildlife Officer Allan Wright.

In July 2008, the Division of Wildlife (DOW) law enforcement supervisor, James
Lehman received a similar accusation from the U.S. Fish and Wildlife Service regarding

Officer Wright (letter enclosed). He assigned Paul Kurfis the DOW District 2 law
enforcement supervisor to conduct an investigation into the accusations. The
investigation is enclosed including the discipline taken by the Division.

Prior to these allegations, the chief of DOW circulated a March 14, 2008 memo
reminding division employees who participate in out-of-state hunting, fishing and
trapping activities of the Govemor’s Executive Order regarding ethics. They were
instructed of the need to purchase out-of-state licenses and tags when participating in
these activities. In addition, all local and state laws were to be adhered to (memo

enclosed).

Subsequent to the investigation regarding Officer Wright, the chief again circulated a
memo on October 1, 2008 (enclosed) not only reminding employees about purchasing
non-resident licenses when hunting, fishing or trapping out-of-state, but added language
that reiterated the requirement for out-of-state visitors to purchase out-of-state licenses

and tags in Chio.

[}
[BR

« phicdnrcom

2045 Morse Road = Columbus, OF 43228-5693

&

Office of the Director  »
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. Mr. Thomas Charles
December 10, 2009
Page 2

The enclosed documents including the full investigation and attachments along with the
disciplinary action taken by the division should provide you with the information you are
seeking. If you have any questions or need further clarification, please feel free to
contact Deputy Director Tony Celebrezze at 614-265-6888. We look forward to your

response.
Sincerely,

Cozer 2 Hpen

Sean D. Logan
Director

Enclosures

SDL/ajc
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OFFICE OF THE INSPECTOR GENERAL

OATH

FILEID NO. 2coQ3Wo

Pursuant to O.R.C. 121.43, you are being administered the following ocath to affirm your
truthfulness about all information you are providing to the Office of the Inspector General.

I SWEAR TO TELL THE WHOLE TRUTH AND NOTHING BUT
THE TRUTH IN ALL MATTERS WE DISCUSS TODAY.

I understand that by affinning my truthfulness under oath, | am subject to criminal sanctions if I
provide false information.

V)

Sign

Z AL

Inspector General/Deputy Inspector General

Witness
2-~\~10 190 P
Date ‘ Time
Rev. - 124407
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OFFICE OF THE INSPECTOR GENERAL

OATH

FILE ID NQ. 2C0Q%HO

Pursuant to OR.C. 121.43, you are being administered the following oath to affirm your
truthfulness about all information you are providing to the Office of the Inspector General.

I SWEAR TO TELL THE WHOLE TRUTH AND NOTHING BUT
THE TRUTH IN ALL MATTERS WE DISCUSS TODAY. -

I wnderstand that by affirming my truthfulness under oath, T am subject to criminal sanctions if T
provide false information,

ozl

Inspector General/Deputy Inspector General

Witness
(2-29.04 1027 Pm
Date Time :
Rev. - 12/04/07
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May. 24, 2010 J:h5fw Un [NOPEVIUR WENCRAL Ne. b9y o

OFFICE OF THE INSPECTOR GENERAL

OATH

FILE ID NO._2009 340

Pursuant to O.R.C. 121.43, you are being administered the following oath to affirm your
truthfulness about all information you are providing to the Office of the Inspector General.

I SWEAR TO TELL THE WHOLE TRUTH AND NOTHING BUT
THE TRUTH IN ALL MATTERS WE DISCUSS TODAY.

I understand that by affirming my truthfulness under oath, I am subject to criinal sanctions if I
provide false information.

/Siw’ e ) |
ﬁ-ﬁ /l\\_M

Inspector General/Deputy Inspector General

Witness
J2-37.09 0410
Date Time
Rev, - 1200407
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May. 24. 2010 2:55PM  OH TNSPECTOR GENERAL

OFFICE OF THE INSPECTOR GENERAL

OATH

FILE ID NO._ZoCa24D

Pursuant to Q.R.C. 121.43, you are being administered the following oath to affirm your
truthfilness about all information you are providing to the Office of the Inspector General.

I SWEAR TO TELL THE WHOLE TRUTH AND NOTHING BUT
THE TRUTH IN ALL MATTERS WE DISCUSS TODAY.

[ vnderstand that by affirming my truthfulness under oath, I am subject to eriminal sanctions if 1
provide false information.

Signature

L N

Inspector General/Deputy Inspector General

Witness
1-27-10 105
Date Time
Rev. - 120407
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OFFICE OF THE INSPECTOR GENERAL

OATH

FILE ID NO. 200G 340

Pursuant to OR.C. 12143, you are being administerad the following oath to affirm your
truthfulness about all information you are providing to the Office of the Inspector General.

I SWEAR TO TELL THE WHOLE TRUTH AND NOTHING BUT
THE TRUTH IN ALL MATTERS WE DISCUSS TODAY.

I understand that by affirmning my truthfilness under oath, I am subject to criminal sanctions if 1
provide false information.

bt g (Ao Soodoth

Signature _

o /]

Inspector General/Deputy Inspector General

Witness
l-19-1D /058
Date Time :
Rev. - 120407
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Rev-03/10

Ohio Department of Natural Resources
Notice of Investigatory Interview

To:

Name/Title Division/Cffice
From:

Name/Title Division/Office
Date:

You are being advised that you are the [ subjectof- / [ witness in an
administrative investigation. This administrative investigation is being conducted

as a result of the following:

The investigatory interview will be held with you at [AM [JPM on

Time

at
Date Location

Thié interview is part of an official investigation and failure to answer questions,
completely and accurately, may lead to disciplinary action up to and including
termination. You are not to discuss the investigation with anyone except an
authorized representative until you have been notified by your employer there has
been a final disposition of this investigation. As the subject of an administrative

investigation, bargaining unit employees have the right to a union representative

present during questioning.

A2
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Ohio Department of Natural Resources
Internal Investigation Warning |

You are advised that you are being questioned as part of an official investigation by the
Ohio Department of Natural Resources. You will be asked guestions specifically directed
and narrowly related to the performance of your official duties or fitness for duty. You
are entitled to all rights and privileges guaranteed by the laws of the Constitution of t.he
State of Ohio and the Constitution of the United States, including the right not to be
compelled to incriminate yourself. Bargaining' unit employees have the right io a union

representative present during guestioning.

Refusal to testify or to answer questions fruthfully relatin'g to the performance of your
official duties or fitness for duty may subject you to departmental charges which could
result in removal from your position. Any statements you provide cannot be used
againét you in any subsequent criminal proceeding. However, any statements you

provide may be utilized in subseguent administrative or disciplinary actions.

| have read the above and understand my rights and responsibilities:

Printed Name of interviewee Signature of interviewee Date

Printed Name of interviewer Signature of Interviewer Date
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Division of Wildlife Procedure 74
Ohio Department of Natural Resources (R198)

COMPLAINT AGAINST _DIVISION EMPLOYEE PROCEDURE

This procedure is intended to serve as a guidefine for employees of the Division of Wildiife and
to clarify ground rules for the Investigation of complaints made against Division employees. K
also sets forth the steps that supetvisors will take in order 1o see that such complaints are dealt

with in a fair and equitable manner.

NOTE: This procedure does not supersede, abate, of rescind the laws of the state of Ohio, the
rules of the Department of Administrative Services, or any labor contracts between the state of

Ohio and recognized unions.

Disciplinary Action ‘

Disciplinary action shall not be imposed upon an employee except for just cause. Any and ali
complaints will be investigated in order 1o determine If there is any validity o the charge before

any necessary action is taken.

Supervisory Intimidation

Knowledge of an event giving rise to the imposition of discipline shall not be used to intimidate,
harass, or coerce an employee. Any necessary discipline will be imposed quickly and fairly.

Confidentiality

All matters related to the investigation of a camplaint 0

n an employee are confidential.

Investigation documents and gorrespondence shall be sealed in envelopes and marked
“Confidential.” All discussions and interviews shall be conducted in offices with doors closed.
Personnel who deal with the investigations or investigatory documents and correspondence are
to keep any knowiedge of these investigations in the strictest confidence.

FORM: 104 - Law Enforcement Investigation Report
REFERENCES:
ODNR Labor Relations Policy No. 2
Appropriate Labor Contracts

Division Employee

Situation

Action

activity of a Division employee

e m e A ol

Special note: Oral complaints are not 10 pe ignored
put handled according to the situation. All such
compilaints must be discussed immediately with the
next in command.

Has witnessed or has personal knowiedge of an illegal

e T e e e Ay

Promptly notify the director of the
Depariment,

e e m

Advise complainant to put complaint in
writing and sign it. Advise complainant to
forward complaint to district manager of
chief, Division of Wildlife, preferably in the
above order. (All complaints are to be
forwarded to the chief immediately regardless
of who receives them.) Statement should
include nature of complaint, time, date, place
of infraction, and name of all persons
involved, with addresses if known.

...,--..._,___..--u---.—_......_-wu




District Manager/Lake Erie Enfdrcement Supervisor

Bituation

Action

Written and signed corhpléint received

......-a---.——.---..--—-------.-—.._----—_-----._-___-.--.

Complaint received with instructions from wildfife chief

--.--———-—uw-————-----————n -y — e T

| of-district investigation

Review, assign exempt supervisor to
investigate, and forward immediately to
wildiife chief, In cases where an put-of-district
investigation is warranted, send request to
chief with justification. .

Send letter to complainant acknowledaing
receipt of complaint. .. .eoeoocomane-

----------------

Assign the appropriate supervisor to conduct

findings on Form 104, in cases where an oui-
is warranted, send
Tequest fo chief with justification.____ .-
Eorward two (2) copies of the completed
inyestigation with attached cover memo
whigh includes resommended disposition, be

it disciplinary action or ahsolution, to wildlife

_thorough,promptinvestigationandreport ___ 4

chief.

Effective date: June 30, 19958

investigating Supertvisof

Situation

Action

Assigned to conduct investigation of Division
employee based upon complaints made against the
employee

1 completed report

Gonduct the investigation immediately. Send
comrespondence to employee advising that
hefshe is the subject of a complaint and
outline the nature of the complaint.
Personally contact complainant when
possible. During the investigation, keep
sUpenisor irformed of progress. Send

1o district manager of Lake

£rie enforcement supervisor of employee

being investigated.
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Wwildlife Chief ,
T Situation Achon

Complaint received from putside source Review and diseuss complaint with assistant
chief and the appropriate administrators. 1f
illega! activities of an employee are
suspected (i.e,, theftin office) the director
or his/her designee must be notified
Immediately.

If investigation is deemed necessary, giveto
_gssistant chief, who will farward compiaint {o
district manager with instructions to

- dh A e T BB

----,m.._----——_._-.--..-.—_.-.----p-———-u-r—-——-—----- - ————
rl

Complete investigation received (2 copies) . Review and discuss investigation resulis and
the action to be faken with assistant chief,

personnel administratof, and executive
administrator of section where employee is
assigned or district manager.

Provide one copy to personnel administrator
and one copy to Law Enforcement Group.

Assistant Chief
Situation - Action
Complaint received from chief - Forward to district for investigation
assignment and follow-up.
Revaives compieted investigation from dgistiot | Diceues with chief, apprapriate administrator,

and personne! administratof to determine
appropriate discipline it deerned necessary.
Forward 1o personnel administrator for action.

A3



Personnel Administraior

Situation o Action
Completed complaint received from chisf Review and make a recommendation for
appropriaie discipliriary action or
exoneration.

Prepare Gorrespondence for
chief/assistant chiefs sighature if
supervigor is o issue reprimand.

Prepare corfespondence for
chief/assistant chief's signature {0

complainant and accused employee
adViging PUICOME: o eewucommnmnans

-——— -——

._--...-.—-—-;-----—-..------.—--—.—------— ---------------

Suspension oT removal is recommended ' 1"Present evidence at pre-disciplinary
hearing.

4. \When an employee Is to be interviewed or guestioned concerning a complaint of aliegation
of miscondust, the employee shall be informed of, priar fo the interview, the nature of the
investigation and whether the employee is the subject of the investigation or @ witness in

the investigation. If the employee is the subject of investigation, the employee shall aiso
be informed of each complaint or allegation against him or her. Administrative
investigations involving Unit 2 members shall be pursuant to the appropriate labor
contract,

2, Refusal by involved employee(s) to answer questions completely and accurately during an
administrative investigation interview, will subject the involved employee(s) to disciplinary
action, up 1o and including dismissal.
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