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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST

This case'p.resents an important issue of public or great general -interest applicable to all
political sﬁbdivisions in the state of Ohio. Since enactmeﬁt of R.C. Chapter 2744 in.' 1985 by the
Ohio General Assembly, Ohio political subdivisions have received limited tort immunity under the
statute. This Court has recognized repeatedly the public interest served by R.C. 2744 in conserving
the limited financial resources of political subdivisions. Sece Fahnbulleh v. Strahan (1995), 73 Chio
St.3d 666, 668; Menefee v. Queen City Metro (1990), 49 Ohio St.3d 27, 29.

This Court recently reiterated R.C. Chapter 2744’5 recognized public purpose . of
“preservation of the fiscal integrity of political subdivisions™ in Doe v. Marlingion Local Sch. Dist.
Bd of Educ., 122 Ohio St.3d 12, 2009 Oh.io 1360. Id at 15. In Marlington, this Court addressed
the scope of the exception to political subdivision immunity in R.C. 2744.02(B)(1) for. “negligent
-operation- of any motor vehicle .by their employees.” According to the Court, “[tjhe resolutién of
the issue in this case depends on what ‘operﬁtioﬁ of ” a motor vehicle means in R.C. 2744.02(B)(1).”
Id at 16. .In rejecting the argument that R.C. 2744.02(B)(1) applies to negligence outside the actual
dﬁving or moving the vehicle, this Court held:

We conclude that the exception to immunity in R.C.
2744.62(B)(1) for the negligent operation of a motor vehicle
pertains only fo negligence in driving or otherwise causing the
vehicle to be moved.
Id at18.
However, the court of appeals below completely ignored this Court’s holding in Marlington

that R.C. 2744.02(B)(1) applies only to negligence in driving or moving the vehicle. Instead, the

appellate court held that Plaintiff could pursue a claim under this statute against Defendant-



~ Appellant Cuyahoga County Board of Developmental Disabilities for its alleged negligent retention
and/or supervision of an employee. In so ruling, the appellate court held:

[W]e are not persuaded...that R.C. 2744.02(B)(1) does not apply
to negligence outside the actual driving or moving the vehicle,

Young v. Cuyahoga Cbunly Bd. of Mental Retardation, 2012 Ohio 3082 at € 12. This is completely
contrary to the clear intent. of this Court’s decision in Marlingwn. -

Thus, the decision by the court of appeals beiow has greatly expanded the lability of
political subdivisions beyond the specific statutory immuﬁity exceptions listed in R.C. 2744,
Clearly, this expanded liability will significantly impact the ability of political subdivisions to
conserve their limited financial resources. Defendant-Appellant Cuyahéga County Board of
Developmental Disabilities strongly urges this Court to accept this appeal in order to correct the
.ﬁ.missteitement of law by the court below and provide uniform law for all courts.

STATEMENT OF THE CASE AND FACTS

Plaintiff Jarnes Young, Adminmistrator of the Estate of Kimberly Young, initiated the within
action by filing a Complaint on April 8, 2008. Named as Defendants were the Cuyahoga County
Board of Mental Retardation and Developmental Disabilities and Dennis Simpson. The gravamen
of Plaintiff’s action is a fnotor vehicle/pedestrian accident occurring on March 17, 2008 at E. 55"
Street and Chester Avenue in Cleveland, Ohio. In his Complaint, Plaintiff alleged that Defendant
Simpson, while operating a school bus, struck Kimberly Young (ag.e 51), resulting in Young’s
death. At the time of the accident, Simpson was making a left turn with the green left turn traffic
signal.and Young was crossing the street against the pedestrian “Don’t Walk™ signal. In his First
Claim, Plaintiff alleged that the collision “was the direct and proximate result of the negligénce of
Defendant Dennis Simpson.” Complaint at para. 6. In hié Second Claim, Plaintiff set forth a claim

against the Cuyahoga DD Board based upon respondeat superior, alleging that Defendant Simpson



“was acting in the course and scope of his employmént with Defendant Cuyahoga County Board of
Mental Retérdatjon and Developmental DisaEiliﬁes.” Complaint at para. 13. In his Third Claim,
Plaintiff set forth a claim against Defendént Simpson for “wanton, reckless, and malicious conduct.” _
Complaint at para. 18.

A separate Answer was filed by Defendant Cuyahoga County Board of Mental Retardation
and Developr;lental Disabil_ities.E Defendant Simpson filed a motion to dismiss the Compilaint. On
June 30, 2009, Plainti{f voluntarily dismissed Defendant Simpson without prejudice.
| The c'ase proceeded through discovery. Thereafter, on April 16, 2010, Plaintiff filed his
Second Amended Complaint solely against the Cuyahoga DD Board. In Couni One of the Second
Amended Complaint, Plaintiff again .a_sserted a claim for Vicarious Liability against Defendan.t
Cuyahoga DD Board based upon Dennis Simpson’s alleged negligent operation of the bus owned
by Defendant Cuyahoga DD Board while acting within the scope of his employment with the
Board. Second Amended Complaint at paras. 4-11. In Count Two, Plaintiff added a new claim
against Defendant Cuyahoga DD Board for Negligent Retention and/or Supervision. In Count
Two, Plaintiff alleged that Defendant Board had knowledge that Simpson had been convicted of
driving under the influence on two occasions, first in thé late 1980s or early 1990s, and June 20,
2003. Second Amended Complaint at paras. 14-15. Plaintiff further alleged that Defendant Board
“failed to either require Simpson to participate in a drug and alcohol program or to perfom any

evaluation to determine Simpson’s fitness to drive MRDD’s commercial buses following its notice

that Simpson received multiple DUIs.” Second Amended Complaint at para. 16. Plaintiff further

' Pursuant to statute, the names of county boards of mental retardation and developmental
disabilities were recently changed to county boards of developmental disabilities; thus, Defendant’s
title is now Cuyahoga County Board of Developmental Disabilities (Cuyahoga DD Board).
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alleged that Defendant Board “was negligent and/or reckless in retaining and/or supervising
Simpson.” Second Amended Complaint at para. 20. |

On June 1, 2011, Defendant Cuyahoga DD Board filed its Motion for Judgment on the
'Pleadings-with respect to Plaintiff’s Negligent Retention/Supervision Claimi on the grounds that it
was barred by R.C. 2744 immunity. On November 16, 2011, the trial court denied Defendant’s
motion without_ elaboration. On De-cember 8, 2011, Defendant C'uyahoga DD Board filed its Notice
of Appeal from this Order denying it the benefit of immunity pursuant to R.C. 2744.02(C). On July
5, 2012, the Cuyahoga County Court of Appeals affirmed the denial of Defendant’s immunity with
respect o the negligent retention/supervision claim.

| ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: The exception to immunity in R.C. 2744.02(B)(1) for
negligent operation of a motor vehicle by an employee of a political subdivision

- pertains only to the negligence in driving or otherwise causing the motor vehicle to be
moved and does not pertain to claims for negligent retention or supervision of an
employee by a political subdivision. Doe v. Marlington Local School Dist. Bd. Edn., 122
Ohio St. 3d, 2009 Ohio 1360, approved and followed.

In Count Two of his Second Amended Complaint, Plaintiff sets forth a claim against the
Cuyahoga County Board of Developmental Disabilities for Negligent Retention and/or Supervision.
The gravamen for this claim is the Cuyahoga DD Board’s alleged negligen.ce and/or recklessness in
its retaining and/or supervising its employee, Dennis Simpson. The law is clear that Defendant has
immuhity with respect to this claim.

Following the judicial abrogation of sovereign immunity, the Ohio General Assembly
enacted Revised Code Chapter 2744 in 1985. Lambert v. Clancy (2010), 125 Ohio St.3d 231, 233.
R.C. 2744 addresses when political subdivisions, their departments and agencies, and their

employees are immune from liability for their actions. /d. As stated by the Supreme Court:



R.C. Chapter 2744, the Political Subdivision Tort Liab'ility Act,
was enacted in response to the judicial abolishment of the doctrine
of sovereign immunity. R.C. 2744.02(A)1) provides that a
political subdivision is generally not liable for damages for injury,
death, or loss to persons or property incurred in connection with
the performance of a governmental or proprietary function of the
political subdivision. Franks v. Lopez (1994), 69 Ohio St.3d 345,
347. -

R.C. 2744.02(A)(1) provides the following rule of immunity:
a political subdivision is not liable in damages in a civil action for
injury, death, or loss to persons or property allegedly caused by
anty act or omission of the political subdivision or an employee of

the  political  subdivision in  connection with a
governmental...function. '

Thus, “R.C. Chapter 2744, with exceptions, imrnuﬁizes l;hose....functions which are classified as
governmental,’...”. Garrett v. Sandusky (1994), 68 Ohio St.3d 139, 140. R.C. 2744.01{C)(2)
defines “governmental function”™ to include: | |

(0) The operation of mental health facilities, mental retardation or

deve]opmental disabilities facilities, alcohol treatment and control

centers, and children’s homes or agencies;
Thus, the operation of the Cuyahoga County Board of Developmental Disabilities is a governmental
function. This necessarily includes the hiring, retention and supervision of emp10y¢es. As such,
Defendant Cuyahoga County Board of Developmental Disabilities has immunity for its alleged
negligence in performing this governmental function.

However, the court of appeals beiow held that Count Two falls within the exception to
immunity under R.C. 2744.02(B)(1) for the “negligent operation of any motor vehicles by their
employees when the employees are engaged within the scope of their employment and authority.”
In so ruling, the court stated: “we are not persuaded...that R.C. 2744.02(B)(1) does not apply to

- negligence outside the actual driving or moving the vehicle.” Young v. Cuyahoga County Bd, of

Mental Retardation, 2012 Ohio 3082 at § 12. This is directly contrary to this Court’s holding in



Doe v. Marlington Local School Dist. Bd. Edn., 122 Ohio St.3d 12, 2009 Ohio 1360, wherein this
Court clearly held that “the exception to immunity in R.C. 2744.02(B)(1) for the negligent operation

of a motor vehicle pertains only to negligence in driving or otherwise causing the motor vehicle

to be moved.” /d at 18 (emphasis added). This immunity exception does not apply to negligence

outside the actual driving or moving the vehicle, such as negligent supervision of passengers on a

school bus by the driver. Id. Likewise, Plaintiff’s negligent retention/supervision claim in Count
Two clearly pertains to negligence that is separate from. the negligence of the bus driver, Simpson,
in driving the bus. Unlike. Plaintiff’s claim in Count One, this claim involves Simpson’s prior
driving record, the County Board’s alleged knowledge. of the record, and the Board’s alleged failure
to take action to evaluate and supervise Simpson. See Count Two. This negligence does not pertain
to “driving or otherwise causing the motor vehicle to be moved.” As such, Plaintiff’s claim for
Negligent Retention and/or Supervision in Count Two is not covered by the immunity exception in
R.C. 2744.02(B)1) for negligent operation of .a vehicle. Otherwise, the exception would swallow
up the immunity. |

Marlington has béen consistently followed by other courts. See Miller v. Van Wert County
of Bd. of Mental Retardation and Developmental Disabilities, 2009 Ohio 5082; Dub v. City of
Beachwood, 191 Ohio App.3d 238, 2010 Ohio 5135: (R.C. 2744.02(B)(1) “pertains only to

negligence in_driving or otherwise causing the vehicle to be moved.” Dub at p. 242-43

(emphasis original)). In Swain v. Cleveland Metro. Sch. Dist., 2010 Ohio 4498, a school bus driver,
while driving her route, failed to discover that a five year old kindergarten student had fallen asleep.
on the bus and failed to droja the student off at her bus stop. In holding that the bus driver’s actions
fell within the immunity exception for negligent operation of the bus, the court focused on the fact

that the bus driver’s negligence occurred while the driver was driving/moving the bus:



The bus driver in the case at bar, while sitting in the driver’s seat
and while the engine was running, declined to _inspect the bus
and then drove the bus away from the proper bus stop. The bus
driver never bothered to check to see if the kindergarten student was
still on the bus. The bus driver, in direct opposition to the parent
waiting at the stop and looking for her child, proceeded to drive off
and go back to the school bus garage. Meanwhile, the waiting parent
became hysterical wondéring where her five-year-old daughter was.
The bus driver also failed to inspect the bus at the conclusion of her
bus route. Thereby leaving the young girl on the bus, alone, so that
when she awoke, she was alone in a dark school bus garage on her
first day of school.

In addition to being distinguishable to the.facts in Marlington, the
case at bar involves different conduct. Specifically, the conduct of
the bus driver in the casc at bar takes place in relation to her
operation of the bus and the student.

Swain, supra at 1y 12-14 (emphasis original).

Thus, Swain supports Defendant Cuyahoga Board of DD’s position that in order for the
immunity exception under R.C. 2744.02(B)(1) to apply, the alleged. neglige_nce must involve the
| actual driving ahd moving of the vehicle. The actionable negligence in Swain was that of the school
bus driver while driving and moving the bus. In the case at bar, however, the alleged negligence in
Plaintiff’s negligent retention/supervision claim pertains to Defendant Cuyahoga DD Board’s
negligence regarding its retention and supervision of its employee, Simpson. Since this negligence
does not pertain to the actual driving or moving the vehicle, it is not covered by the immunity
exception in R.C. 2744.02(B)(1) for negligent operation of a vehicle.

Other courts have held that the éxception to immunity set forth in R.C. 2744.02(B)(1) for
' ﬁegligent operation of motor vehicles does not encompass claims based upon negligent conduct
.apart from the operation of the vehicle. In Shalkhauser v. Medina (2002), 148 Ohio App.3d 41, the

plaintiff brought suit against the City of Medina and its police arising out of a motor vehicle

accident involving the pursuit of a traffic violator by police. The plaintiff attempted to assert a



claim based upon the alleged negligence of the police in initiating and continuing the chase. The
Shalkhauser court rejected this claim, holding that the claim was beyond the scope of the immunity
exception in R.C. 2744.02(B)(1):

The exception to immunity set forth at R.C. 2744.02(B)(1) for
negligent operation of motor vehicles by employees of political
subdivisions has no application to the decisions of [the police] to
initiate and continue the chase. The R.C. 2744.02(B)(1) exception to
pohtlcal subdivision immunity applies only where an eniployce

negligently operates a motor vehicle; decisions concerning whether
to pursue a suspect and the manner of pursuit are beyond the scope of
the exception for negligent operation of a motor vehicle.

| Shalkhauser, 148 Ohio App.3d at 48 (emphasis original). Likewise, in the case at bar, decisions by
| the Cuyahoga DD Board regarding the retention and/or supervision of its employee, Dennis

. Simpson, are “beyond the scope of the exception for negligent operation of a motor vehicle.”

In Gould v. Britton, Cuyahoga App. No. 59791, 1992 Ohio App. LEXIS 368 (Cuy. 1992),
the plaintiff was stuck by a police cruiser driven by a police officer who was respo_nding to a
shooting. The injured driver filed suit against the police officer alleging negligent operation of the
p‘olice cruiser, and against the municipality alleging negligent entrustmentlof the §ehic]e to the
officer. In support of the negligent entrustment claim, the plaintiff submitted testimony that the
officer had been involved in two previous automobile accidents and had felony convictions for drug
abuse and possession of criminal tools. Summary Judgment was granted as to both the negligent

operation claim and the negligent entrustment claim, but only the negligent entrustment claim was

appealed.. In holding that the exception to immunity under R.C. 2744.02(B)(1) for negligent

operation of motor vehicles did not apply to the negligent entrustment claim, the court stated:

This subsection [R.C. 2744.02(A)(1)] provides a blanket immunity
for municipalities in their performance of governmental functions,
subject to specifically delineated exceptions. [citation omitted]
Governmental functions include the provision of police services.
[citations omiited] The statutory exceptions to immunity outlined




in.R.C 2744.02(B) do not provide a cause of action based upon
negligent entrustment of a police automoblle in the furtherance
of providing police services.

Since R.C. 2744_.()2(A) immunizes a municipality from liability
arising from the provision of police protection, and Gould’s
negligent entrustment claim does not fall within any of the
statutory exceptions to this rule, we find that the trial court
properly entered summary Judgment on the second count of her
complaint. -

Likewise, in the case at bar, the operation of a developmental disabilities facility is a governmental
function. See R.C. 2744.01(C)2)o0). The statutory exception to immunity for negligent operation
of a motor vehicle does not provide for a cause of action against the governmental entity based upon
its negligent retention and supervision of an employee in the furtherance of providing
developmental disability services. Géuld, supra.

In holding that Plaintiff’s negligent retention/supervision claim fell within the exception for
negligent vehicle operation under R.C. 2744.02(B)(1), the appellate court below cited this Court’s
decision in Hubbard v. Canton City School Bd. of Edn., 97 Ohio S£.3d 451, 2002 Ohio 6718. Young
at 9 10-13. However, Young s reliance on Hubbard is completely misplaced. Hubbard dealt with
the immunity exception under former R.C. 2744.02(B)(4) for any neg]igénce occurring within or on
the grounds of governmental buildings. Hubbard held that the plain statutory language of this
immunity exception encompassed a negligent retention/supervision claim since such claim
pertained to “negligence...that occurs within or on the grounds of [governmental] buildings.” In
Marlington, however, this Court specifically held that the immunity exception in R.C.

2744.02(B)(1) does not encompass all negligent acts, but rather “pertains only to negligence in

driving or otherwise causing the vehicle to be moved.” Thus, Hubbard is wholly inapplicable to

the case at bar.



The Young court ignored Marlington by claiming that 1t was “distinguishable™ from the
instant case. Young at § 15. In doing so, however, Young conflated the claim in Count One for
negligent 0p¢r_ation of the vehicle wifh the claim in Count Two, which set forth a separate claim for
the Board’s alleged negligence in supervising. its employee. While the exception in R.C.
2744.02(B)(1) may be applicable to Count One, under Marlington it is clearly not applicable to
Count Two. )-’oung similarly attempted to distinguish Defendant’s other suppqrting cases-, Miller,
Dub, Swain, Shalkhauser and Gould, again ﬁtbout merit. In each case, the court correctly held that
R.C. 2744.02(B)(.I) does not apply to claims pertaining to negligence outside the actual driving or
- moving the vehicle. |

The appellate clourt’s decision below greatly expands liability for politiéal subdivisions
beyond the specific exceptions to immunity listed in the statute and severe]y. impacts the fiscal
integrity of political subdivisions. Thus, this Court must accept this case.

CONCLUSION

For the reasons discussed above, this case involves matters of public and -great general
mterest. The Defendant-Appellant Cuyahoga County Board of MRDD respectfully requests that
this Court accept jurisdiction in this case so that the important issues presented will be reviewed on

the merits.

Respectfully submitted,

NICK €. TOMINO (0021132)
TOMINO & LATCHNEY, LLC, LPA
803 E. Washington St., Suite 200
Medina, Ohio 44256

(330} 723-4656 :
Attorney for Appellant Cuvahoga County
Board of MRDD
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44114.
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LARRY A.JONES, SR., J.:

{11} Defendant-appellant, the Cuyahoga County Boaid of erentzlal
Retardation (“the Board”), appeals the trial court’s judgment denying its motmn -
for judgment on the pleadings as to Count. 2 of the second amended éompla:int of
plaintiff-appelee, J ames Young, Adminjstrator ofth_é Hstate of Kimberly Young,
Deceased. We affirm.

The Amended Complaint

{92} In his second amended complaint, Young alleges that on March 17,
2008, the deceden.t, I{jxﬁbexly, was walking southbound in the crosswalk at
Chester Avenue where it intersects with East 55th Street, when she was struck -

by é bus driven by Dennis Simpson. According to the complaint, at the time of
the accident Simpson was an employee of the Board, apting within the scope of -
his employment, aﬁd operating a bus owned by the Board.

- {93} Young alleges in the complaint that Simpson negligently operated the
- bus. The complaint further alleges that Kimberly died that day as a direct and
proximate result of Simpson’s negligence. According to the complaint, Simpsﬁn
had cocaine in his system at the time of the crash. :

{414} Count 1 of the complaint asserts a viearious Liability claim against the

Board for Kimberly’s injuries, damages, and death. Count 2 of the complaint
asserts a negligent or reckless retention and supervision claim against the Board.

In that count, Young alleges that, prior to the accident, Simpson had twice been



convicted for driving under the influence and the Board was aware of the
convictions. The cominlai_nt alleges that despite the convictions, the Board
éJlowed Simpson to coﬁtinue operéting the Board’s motor vehicles withdﬁt
requiring him {o participate in a drug and aleohol prograin or evaluating him to

determine his fitness as a bus driver.
The Board's Motion for Judgment on the Pleadings

{95} The Board’s motion for judgment on the pleadings related to Count 2
and was based on immunity under RC Chapter 2744. Young opposed the
motion, andl the trial court denied it without elaboration. The Board’s sole
agsignment of error reads: “The trial court committed reversible error when it
denied Defendant’s Motion fbr. Judgment on the Pleadings Based Up on R.C. 2744
Immunity as to Count Two of Plaintiffs Second Amended Complaint for
Defendant’s negligent retention and/or supervision of its employee.” -

{96} Under Civ.R. 12(C), “[a]fter the pleadings are closed but within such
time as .not to delay the frial, any party may move for judgment on the
pleadings.” Motions for judgment on the pleadings are “specifically for resolving

| questions of law,” and the court “must construe as true all of the material
allegations in the éOmplajnt, with all reasonable inferences to be drawn
therefrom, in favor of the nonmoving party.” Thornton v. Cleveland, 176 Ohio
App:3d 122, 2008-Ohio-1709, 890 N.E.2d 353, § 3 (8th Dist.). We review a court’s.

ruling on a motion for judgment on the pleadings under a de dovo standard. Id.



. {97} The Ohio Supreme: Court has set forth'a three-tiered‘analysis to
determine whether a political subdivision'is immuiime from tort liability. Hubbard
v. Canton City School Bd. of Edn.; 97 Ohio $t.3d 451, 2002-Ohio-6718, 780 N.E.24
543, 1 10. First, is the general rule set forth undetr R.C. 2744.02(A)(1Y that
political subdivisions qualify for immunity. Id. at §10-11. Second, courts must
determine whether any of the exceptions to nnmumty under R.C. 2744.02(B)
apply. Id. at § 12. If one of the immunity exceptions apply, then under the third
tier, the political subdivision has the burden of showing that one of the defenses
under R.C. 2744.03 applies. Cater v. Cleveland, 83 Ohio St.3d 24, 28, 697 N.E.2d
N {ﬂ] 8} Young acknowledges’ that'the Board is s “pélitical subd1v151on
pursuant to R.C. 2744.02(A) - and "its ‘operation ‘of ‘thé" bus constitutes ‘a
governmental function for the purposes of initially determlmnghabﬂ;ty * Young
contends, however, that an exception to immunity applies. ‘Sp e'-ciﬁoa’]ljr,_ eccordjng
to Young, the exception under REC.:2744.02(B)(1) applies.” That :eeotionprovideef

i .[A] political subdivision is lable in damages in a civil action for =~
injury, death, or loss to person or property allegedly caused by an act
or.omission of the political subdivision or of any of its employees in
connectlon Wlﬂl a governmental or proprletary functlon, as fo]lows o
(1) Exoept as othermse prowded in this d1v151on pohtlcal o

- subdivisions are liable for injury, death; or loss'to perSon or property =
caused by the negligent operation of any motor vehicle by their =~

.- -.employées when the employees are engaged within the scope of their

| employment and authorlty

‘{119} Young contends that the curcumstances of Knnberlys death fall



squarely within the immunity exception.” The Board, on the other hand,
contends that Young snegligent retention and'sup ervision claim * olearlypel tains
to neghgence that is separate. ﬁ'om the negligence .of the bus driver * * * in
driving the bus.” In other words, according to the Board, alleged negligence in
| operatiog a bus is completely separate and distinct from alleged negligence in
supervi,s_iogand_retajnjng‘a bus driver, and the latt.er. does not give rise to the
R.C. 2744.02(B)(1) immunit& excepfion. Although Hubbard, supra, addresses a
d_iﬂ'eren_t RC 2744.02(B) exception than the one at issue here, we: find it
instruct__ive.r -

{ _1[10}. In Hubbard, the plaiﬁtiffs sought damages for the alleged sexial
3??’3}1.1?’;_99—.391?1091. property, of _theii':daughter by-a teacher in the -Catiton City
Scho_o; District. Negligent retention and supervision was.one of the claimsupon
WmcbthePIMtlﬁssouEht relief. - .. e e e

{1]_11} The exception at issue in Hubbard was under R.C. 2744;02(]3)(4),
wj:;'_oh provides, “[p]olitical subdivisions are liable for injury, death,. or loss to
person ( or property that is caused by the neghgence of thelr employees and that
ocCurs mthm or on, the grounds of buﬂdmgs that are: used in connecnon wnth the
performance of a governmental functlon ” The school board contended that the
exceptmn dld not apply to all neg].lgent acts occurrmg Wlth]n or-on the grounds
of government bulldmgs Rather, 11: was the school boa_rd 8 posmon that the

exception was limited to ne ghgence in connectlon w1th physmal defe cts w1th1n or



on the grounds of its buildings.
- {912} The Ohio Supreme Court disagreed, stating that: -~ =

R.C. 2744.02(B)(4) app]ies toall cases where an iﬁjury'reéﬁlting from~

the negligence of an employee of a political subdivision oceurs within

or on the grounds of buildings that are used in connection with the

performance of a governmental function. The exception is not

confined to injury resulting from physical defects or negligent use of

grounds or buildings. Since the injuries claimed by plaintiffs were

caused by negligence occurring on the grounds of a building used in

connection with a government function, R.C. 2744. 02(}3)(4) apphes

and the board is not immune from Hability.. :
(Emphasis added.) Id. at 1 18. The Court held, therefore, that the school board
was not immune from liability under the :plajntiffs’anegligent i'etéj:ltion and
supervision claim. Id. at §.18-19. -

{913} Simjlaily,-here, we arenot persuaded by the Board’s contention that

R.C. 2744.02(B)(1) "does not.-apply to negligence outside the actual driving or
moving the vehicle * * ¥” Moreover, we find the cases cited by the Board for its
proposition distinguishable from this case.

{914} The Board cites Doe v. Marlington Local School Dist. Bd. of Edn.,
122 Ohio St.3d 12, 2009-Ohio-1360, 907 N.E.2d 706. In Marlington, pareénts sued
the sc]iool district and several of its employees after their daughter was sexually
molested by another child on one of the district’s school buses. -One of the
parents’ claims wasthat the bus driverne g]ige;ltly supervised the chjlai'eﬁ onthe

. {915} The issue in the case was whether a “school bus driver's superuision’



of the conduct of children .en a school bus amounts to operation of a motor vehicle
within the. sta{:utory; exceptien:topolitical.eubdivieion immunity under R.C.
9744 '02(}3)(1).’—’ (E“mphasis added.) Id.at 9. 'fhe Ohio Supreme Court held that
| 1t does not. But that is dlstmg'mshable ﬁ'om this case, where itis not alleged that
the negllgent superv1510n was the operatlon 1ather Young aJleges that the
operation Ltself was neghgent and that the Board was neghgent or reckless for
allowing Sn:npsen to operate the bue Marlmgton is therefore dlstlngulshable
from this case.
{916} In anothef case relied on by the Board, Miller v. Van Wert Cty. Bd.
of Menial Rétardatio_ﬁ & Developmental Disabilities, 3d Dist. No. 15-08-11, 2009-
Ohio-5082, .a.student at a 'center.r-for individuals withdisabi]itieeﬁiedlaction
against the board for negligent supervisien aftera :bus driver allegedly left the
-student on the bus for -approximately five -hours. The ’I‘ﬁird Appellate District
found Marlington controlling and held that the bus driver’s alleged negligence in
not getting the student off the bus did not constitute negligent operation of a
motor vehicle. Again, those facts, wherein some other action (i.e., getting the
children off the bes)-was the alleged “operation” are-distinguishable from the
fac_te here, where it is alleged that the operation in and of itself was negligent. -
- {917} Another case cited by the Board, Dub v. Beachwood, 191 Ohio App.3d
938, 2010-Ohio-5135, 945 N.E.2d 1065 (8th Dist.), is similarly distinguishable:

from this case. In Dub, a city of Beachwood senior citizen utilized a service



offered by the city, whereby it provided a ‘complimentary vati 'service for its
elderly residents. ‘A brochure, given toresidents who r'ég'is'té‘re'difor' the ';sefrﬁéé:
stéted that a passenger must bring an escort if s’.he'vs.ras 'i"n?né.e& of assistance
because the van’s driver chd not prowde assmtance

{9 18} The van transp orted the plamtlﬂ' tod grocery store where it stopp ed
and parked near the entrance of the store Upon emtmg the van, the plamtlff
slipped on a patch of ice on the parkmg lot fell, and broke her leg She sued the
city alleging, in part, that its drlver was neghgent by npt a_se_.mtmg her in entmg
the van. | | o |

{1{19} T]ns comt found that the exceptlon to J,mmumty under R C.
2744 02(B)(1) dld not apply Thls court reasaned that the drlvel was not dnvmg
or otherwr.se co:usmg the vehzcle to be moved al the tr,me of the plamtsz s mjury
However, here accordmg to :‘Ioﬁng s c.c-)m-pllaullt the bus d:mver was dr1vmg at the
tlme of ijberly s acc1dent Thus thlS case and Dub are dlstmgulshable

{920} The Boa_rd also c1tes Shalkhauser v. Medma 148 O}:uo App. 3d 41,
2002-0Ohio-222, 772 N E.2d 129 (ch DlSt) In Shalkhauser, a Med_ma pohce
ofﬁcer stopped a motorlst after ob servmg hlm drlvmg erratmale a_nd dlscovermg
that he had an outstand;mg arrest warrant The stop was effectuated afher a
hlgh-speed chase that ended When the motonst s vehzcle colhded Wlth a vehlcle
drlven by the p1a1nt1ff The plamtlff sustanled severe 1]1]'\11'185 as a result of the

colhswn and sued the clty of Medma and the ofﬁcer



- {921} The plaintiff contended that the city and officer were not immune
from liability under the R.C. 2744.02(B)(1) negligent operation of a motor vehicle
exception.. The,_Ninth Appellate District held as follows: - -

The exception to immunity set forth at R.C. 2744.02(13)(1)‘ for -
neghgent operation of motor vehicles by employees of political
subdivisions has no application to the decisions of [the officer] to
- Initiate and continue the chase. The R.C. 2744.02(B)(1) exception to
- political subdivision immunity applies only where an employee
negligenily operaies a motor vehicle; decisions concerning whether to
.pursue a suspect andthe manner of pursuit are beyond the scope of -
the exception for negligent operation of a motor vehicle.
(Emphasis eic) .Icl' at 1[ 28
{422} The Board contends that Shalkhauser 18 on pomt w1th thls case
becauee 1te dec:131ons regarchng the retentlon and/or supemsmn of 1ts employee
* % % gpe ‘beyond the scope of the exceptlon for neghgent operatlon of a motor
'vehlcle » But the cleum here is that Slmpson neglz.gently operated the bus and
that the Board S neghgent or recklees retentlon and supervmlon of ]:um a]lovved
him to do so. This case is dlstmgulehable frem Shalkhauser Where 1t was not the
employee 8 neghgent operatlon of hlS pohee vehlcle that caused the plamt]ﬁ’ s
mjurles rather it was the ﬂeemg motorlst who caused the mJu_nes
{1[23} In hght of the above we ﬁnd that the cases rehed on by the Board
are dlstmgmshable ﬁ'om the factual cn:cumetance of thls case.
{ﬂ[24} Young mtee Swam U Cleveland Metro School DLst Sth DISt No
94553 2010 Ohlo 4—498 in support of hls posﬂ'.lon that the R C 2744 OZ(B)(l)

immunity exceptlon applies. In Swa.m the mother of a ﬁve-year-old g1r1 brought



suit against the school district after one of its bus drivers failed to discover the
sleeping child on the bus, and parkéd the bus m the garage, leaving her alone.
'This court found the R.C. 2744.02(B)(1) immunity exception applicable, stating
that the bus driver’s conduct took place in relation to the operation of the bus.
- Id. af § 14. |
{925} Here, an even stronger case presents itself for the bus driver’s
conduct taking place in relation to the operation of the bus. Spectfically,
~ according to Young's complaint, whﬂe._ driving a bus for the Board, Simpson
struck Kimberly as she was crossing the street. We are not pgrsuaded by thé
‘Board’s contention ‘that Swain supports its position bécauéé the a]leg:erd
negli.'gence here pertains to the Board’si retention and supeMsiqn of SﬁnpSon,
while the negligence in Swain related to the drivizig or moving of a vehicle.
{926} As discussed, the Ohio Supreme Court has held that & negﬁgent
retention and supervision clajJ:r.:L'is actionable if there has been negligence under
one of the R.C. 2744.02(B) exceptions to immunity. Hubbard, supi_‘a, at 18. We
simjiarly find here that Young's aJlegétion that the Boa:cd’s negligent or reckless
‘retention and supervision of Simpson allowed him to ﬁe'gligénﬂy opéi'dté a bus
is an actionable claim under R.C. 2744.02(B)(1). e
{927} In response to Young’s citation to Swain, the Board cites Gould v. |
Britton, 8th Dist. No. 59791, 1992 WL 14925 (Jan 30, '19‘9:2). In Goul.d, the

plaintiff sued the city of Cleveland and one of its police ofﬁcers- for injuries



sustained in an automobile accident with the officer while the officer was on
police business. One of the plaintiffs claims was that the city negligently
entrusted the officer with a police vehicle. This court’s holding was specific: “The

sfatutory exceptions to immunity outlined in R.C. 2744.02(B) do not provide for

~ a cause of action based upon negligent entrustment of a police automobile in the

furtherance of providing police services.” This court explained that “R.C.

2744.02(B) permits a lawsuit based ﬁpon the negligent operation of a police
vehicle; however, when such a vehicle is operated in response to an emergency
call and the operation is neither willful or wanton, liability is barred.” This case
does not involve the oper.atioh of a police véhii:le on an eni‘ergency call, which is |
a defense to a liability exceptién. .The elements of a negligent hiring and
retenfiqn claim are (1) the existence of an employmentrelationship, (2) the fellow
employee’s incompetence, (3) the employer’s actual or constructive knowledge of
such incompetehce, (4) the employee’s act or omission that caused the plaintiff's
injur_ies, and (5) the employer’s negligence in hiring or retaining the employee as
a proximate cause of the injury. Hull v. J.C.. Penney Co., 5th Dist. No.
2007CA00183, 2008-Ohio-1073, § 29. |

{928} Upon review, construing as true all of the material allegations in
Young's second amended complaint, with all reasonahle inferences to be drawn |
t];gxefcgm,_ip favor.of Young, the trial court did not efr in denying the Board’s |

motion for judgment on the pleadings on Young's negligent retention and



supervision claim.
-+ {929} Moreover, R.C. 2744.03 provides as follows: * -
. :(A) In a‘civil action brought against'a p‘o]itica‘lf‘Sﬁbdiﬁéibn"ndf’an'l‘ B
employee of a political subdivision to recover damages for injury,
death, or loss to person or property allegedly caused by any act or

omission in connection with a governmental or proprietary function,

the following defenses or immunities may be asserted to establish -
nonliability:

* *--*‘

(5) The pohtlcal subdivision is immune from hablhty if the injury,

‘death, or loss to person or property resulted from the exercise of

judgment or discretion in determining whether to acquire, or how to.

_use, equipment, supplies, materials, personnel, facilities, and other

resources unless the judgment or discrelion was exercised with

- imalictous purpose, in bad faith, or in a wanton or reckless manrier.
(Emphasis added.)

{930} Young alleges in his second amended complamt that prlor to this
accident, Simpson had twice been convicted of dr:wmg under the mﬂuence and
had reported those convictions to the Board. The complaint further allegesthat
despite its knowledge of Simpson’s prior conviétibﬁs; the Board failed to requn'e
him to participate in any drug and alechol program, and failed to perform
evaluations to determine his fitness to operate a bus. In addition to alleging that
these acts were negligent, Young alleged that they were reckless.

{Y31} Again, accepting the material allegations as true, as we are required

toin reviewing a Civ.R. 12(C) motion for judgment on the pleadings, the facts as

pled by Young were sufficient for the purpose of overcoming a motion for



<3

judgment on the pleading.
{932} In light of the above, the trial cou_rﬁproperly de_nied the.Boar_d’s
Civ.R. 12(C) moﬁon for judgm‘ent on the pleadings. The Boar&’s ass'jgﬁment of
error is oirgrrﬁiéd. : | - .. o |
{433} Judgment affirmed.
It 1s ordered that appellee recover of appellant costs heréﬁl tr_;zxed.
The court finds there were reasonable grounds for th_ls appeal
Tt is ordered that a spec:lal mandate 1ssue out of thls com:t dnectmg the -
Cuya_hoga County Court of Common Pleas to carry tlus Judgment mto executlon '
A certlﬁed copy of thls entry sha}l constltute the mandate pursuant to Rule

27 of the Rules of Appellate Procedure,

LARRY A. JONES, SR/ JUDGE

PATRICIA ANN BLACKMON, A.J., and |
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