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Appellants Intervenors Ciary J. Biglin, Brett A. Hefl'ner, Alan Price, Catherine Price and

John Warrington (collectively "Appellants") hereby give notice of their appeal pursuant to R.C.

§4903.11, §4903.13, and R.C. §4906.12 to the Ohio Supreme Court from the following attached

orders of the Ohio Power Siting Board in Case No. 10-2865-EIrBGN (hereinafter referred to as

the "Orders"): (1) Opinion, Order and Certificate entered on January 23,2012; and (2) Entry on

Rehearing entered on March 26,2012. Appellants are and were parties of record in Case No. 10-

2865-Ei.-BGN and timely filed their Application for Rehearing of the Board's Opinion, Order

and Certificate of January 23,2012 pursuant to R.C. §4903.10. The Orders are unlawful and

unreasonable in at least the following respects:

1. The Board failed to comply with the requirements set forth in RC. §4906.10 by
not resolving the material issue of posting a decommissioning bond. The onus is
on the Board to insure that adequate fuxan.cial protection is available to protect the
public interest in the event of decommission, prior to the issuance of the
certificate. There is no evidence in the record as to the removal costs for each
wind turbine from the proposed site and to the amount of bond to be posted by the
Applioant for such removal. In fact, no bond is required at alt for the
decommissioning. Therefore, the Board's granting of the certificate to the
Applicant and denial of rehearing on this issue is unreasonable and unlawful.

II. The Board's ruling pennits the Applicant to submit its final decommissioning
plan to the Staff and County Engineers for review thirty (30) days prior to the
preconstniction conference. Furthermore, the Applicant is to retain an
independent, registered professional engineer, licensed to practice in Ohio, to
estimate the total cost of decommissioning in current dollars, without regard to
salvage value of the equipment seven (7) days prior to the preconstruction
conference. This ruling constitutes an unlawful delegation of the Board's duties
to the Applicant pursuant to RC. §4906.02(C) and violates the Appellants due
process rights to address the issue of financial seourity in a substantive way.

The Board's decision to grant a oerkificate to the Applicant is not supported by the
evidence. The "Joinf' Stipulation and Recommendation was not entered into by
all parties of record and was done in violation of the Board's own rules. Only two
parties of record signed the agreed Stipulation, however, the Stipulation is not
only Stipulations as to facts but also Stipulations as to post certificate conditions
and conclusions of law which are not provided for pursuant to O.A.C. §4907-7-
09. The Board's reliance on the facts, conditions, and conclusions of law
contained in the Stipulations to arrive at its Order granting the certificate and
judgment denying rehearing is unlawful and unreasonable.
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The Board's acceptance of the facts, seventy-one (71) conditions subsequent and
twelve (12) conclusions of law contained in the Stipulation violated the
Appellants procedural and substantive due process rights as incorporated through
the Fourteenth Aniendment. The Board's unbridled adoption of the Stipulation
denied all the Appellants and Intervenors their right to cross-examine the
proponents of the Stipulation and the opportunity to present evidence on these
issues at the hearing.

V. The Board failed to follow the mandates set forth in R.C. §4906.02(C) thereby
unlawfully granting a certificate to the Applicant in accordance with R.C.
§4906.10. The Opinion, Order, and Certificate and judgment denying a rehearing
were not approved by the Board but rather by unknown individuals. The Board's
Order granting the Certificate and judgment denying rehearing were unlawful and
unreasonable. Therefore, the Board's issuance of the certificate to the Applicant
is void ab initio.

Accordingly, Appellants request that the Court remand the Orders to the Ohio Power Siting

Board tivith instructions to correct the errors identified herein,

Respectfupy Submitted,

[ r^
Patrick T. Murpl y (0007722)
Counsel of Record
Patrick T. Murphy Law Office
153 Washington Square
Bucyrus, Ohio 44820
Telephone: 419.562.4989
Facsimile: 419.562.5362

Zachary LiZ`idaback-TOO88211)
Patrick T. Murphy Law Office
153 Washington Square
Bucyrus, Ohio 44820
Telephone: 419.562.4989
Facsimile: 419.562.5362

Counsel for Appellants
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BEFORE

Cjt IIC7 POWER SITING BOARD

h1 the Matter of the Application of Black
Fork Wind Energy, LLC for a Certificate
to Site a Wind-Powered Electric
Generating Facility in Richland and
Crawford Counties, Ohio.

ENTRY

`I'he administrative law judge finds:

Case No. 10-2865-EL-BGN

(1) By entry of August 30, 2011, a prehearing teleconference was
schedulecl for September 9, 2011.

(2) Ruring the September 9, 2011 teleconference, staff requested
that the evidentiazy hearing scheduled for September 19, 2011,
t7e continued to September 21, 2011, an(i that the evidentiary
hearing be converted to a settlement conference. A discussion
was held among the participating parties regarding staff's
request. After consideration of the matter, the administrative
law judges (ALJs) cietern-iined that staff's request should be
granted.

Accordingly, the evidentiary hearing will commence at 10:00
a.m on September 19, 2011. T'he•eafter, the ALJs will adjourn
the hearing so the parties may have the opportunity to
participate in settlement discussions. The evidentiary hearing
will then reconvene on September 21, 2011, at 1:00 p.m.

On September 19, 2011, the cnmpany is directed to bring to the
settlement conference a list of the order of its witnesses for the
hearing that will commence on September 21, 2011. Jn
addition, staff and intervenors are directed to bring, on
Septentber 19, 2011, a list of the witnesses they will be calling to
testify at the evidentiary hearing, along with the dates that they
will be available to testify.

It is, therefore,

C}RUERL.D, That the September 19, 2011 hearing be calleEj and continued to
September 21, 2011, at 1:00 p.m_, so that the parties may conduct settlement discussions on
SeptembOr "19, 2011. It is, further,

APPX000009
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ORDCRGD, That the parties comply with finding (4). It is, ftTrther,

ORDFRFp, That a copy of this entry be served upon all parties and interested
persons of i-ecord.

THE OHIO POWER SITING BOARD

By Scott Farkas
Administrative Law Judge

Enterecl in the )ournal

SEP 12 2011

Betty McCa uley
Secretary
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BEFORE

OHIO POWER SITING BOARD

In the Matter of the Application of Black
Fork Wind Energy, LLC for a Certificate
to Site a Wind-Powered Electric
Generating Facility in Richland and
Crawford Counties, Ohio.

ENTRY

The administrative law judge finds:

(1)

Case No.10-2865-EL-BGN

By entry of August 30, 2011, the administrative law judge (ALJ)
directed that the evidentiary hearing commence on September
19, 2011, but then recess in order that the parties have the
opportunity to participate in settlement discussions. Thereafter,
the evidentiary hearing would reconvene on September 21,
2011.

(2) On September 19, 2011, the evidentiary hearing began and was
recessed, as directed, and the parties began settlement
discussions.

(3) On September 20, 2011, the parties requested that the
evidentiary hearing be continued to October 11, 2011, in order
that they have additional time to continue their settlement
discussions. The parties also requested that, if a stipulation
was reached between some or all of the parties, that such a
stipulation should be filed by September 28, 2011. They also
requested that all testimony, either supporting or opposing the
stipulation, should be filed by October 5, 2011. The ALJ finds
that the parties proposed time frames are reasonable.

(4) Accordingly, the evidentiary hearing should be continued to
October 11, 2011, at 10:00 am., in Hearing Room 11-D, at the
offices of the Public Utilities Commission of Ohio, 180 East
Broad Street, Columbus, Ohio 43215. Any stipulation between
some or all of the parties should be filed by September 28, 2011,
and testimony supporting or opposing the stipulation should
be filed by October 5, 2011.
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10-2865-EL-BGN -2-

It is, therefore,

ORDERED, That the evidentiary hearing be continued to October 11, 2011, at
10:00 a.rn. It is, further,

ORDERED, That the parties comply with finding (4). It is, further,

ORDERED, That a copy of this entry= be served upon all parties and interested
persons of record.

THE OHIO POWER SITING BOARD

By: Scott Parlcas
Administrative Law Judge

r /sc

EnteSEP 21 e^ot; nat

Betty McCauley
Secretary
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M/DRYS
Vorys, 8ater, Seymour and Pease u,r
Legal Counsel

52 East Gay $t,
PO Boz 1008

Columbaa, Ohio 48216-1008

614.464.64001 www.vorys.oom

Fouuded19o9

MleLad J. SdtH,er}
Dirscl DiaW (614) q6¢5467
Dirat Fax (614) 71A5146
Eudl mjnttiueriQrurya.<un

September 28, 2011

Ms. Betty McCauley, Secretary
Public Utilities Commission of Ohio
180 E. Broad St., 11 th Floor
Columbus, OH 43215-3793

Re: OPSB Case No. 10-2865-EL-BGN
Black Fork Wind Energy LLC

Dear Ms. McCauley:

Pursuant to the September 21, 2011 Entry, I am submitting a Joint Stipulation in
this case signed by the Applicant, the Staff, and the Ohio Farm Bureau Federation. We reserve
the right to file amendments or supplements to the Joint Stipulation involving additional parties.

Thank you for your cooperation.

Very truly yours,

Michael J. Settineri
Attomeys for Black Fork Wind Energy, LLC

MJS/jaw
$nclosure

cc: All Parties of Record (w/Encl. )

Thix ia to certify that the images appearing are an
aocurate and complete reproduction of a case file
aocumeat de•livexed in the regn3.ar course . buaiaas

fischaic4an te Proces® ^-,2 -

Cincinnati I Akton J HoustonI

9.2&•2011 112867;7
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BEFORE THE POWER SITING BOARD OF OHIO

lq the Matter of the Application of Black Fork Wind )
Energy, LLC for a Certificate to Install Numerous ) Case No. 10-2865-EL-BGN
Electricity Generating Wind Turbines in )
Crawford and Richland Counties, Ohio )

JOINT STIPULATION AND RECOIVIMENDATION

1. INTRODUCTION

Applicant Black Fork Wind Energy, LLC ("Black Fork" or "Applicant), the Ohio Famr

Bureau Federation and the Staff of the Ohio Power Siting Board ("OPSB Staffl), at times

collectively referred to as the "Parties," submit this Joint Stipulation and Recommendation

("Stipulation") for adoption by the Ohio Power Siting Board (the "Board"). This Stipulation is

intended by the Parties to resolve all matters pertinent to the certification and construction of a

wind farm comprised of up to 91 wind turbines with a nameplate capacity between 1.6 and 3.0

MW each, with the aggregate capacity not to exceed 200 MW, and other associated facilities

located in Auburn, Jackson, Jefferson, Sandusky and Vemon Townships in Crawford County

and Plymouth, Sandusky and Sharon Townships in Richland County (hereinafter referred to as

the "Facility"). The Facility is more fully described in Black Fork's application as deemed

complete by the Board in this proceeding.

The Staff Report was issued on August 31, 2011. A local public hearing was held at the

Shelbv Senior High School, 109 West Smiley Avenue, Shelby, Ohio 44875 at 6:00 pm on

September 15, 2011, and the evidentiary hearing commenced on September 19, 2011, at the

offices of the Public Utilities Commission of Ohio in Calumbus. The Ohio Farm Bureau

Federation was granted intervention by Entry of May 3, 2011. The Board of Crawford County

Commissioners; the Board of Richland County Commissioners; the Richland County Engineer;
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the Plymouth Township Trustees; the Sharon Township Trustees; the Sandusky Township

Trustees; John Warrington; Loren Gledhill; Carol Gledhill; Mary Struder, Alan Price; Catherine

Price; Thomas Karbula; Nick Rietschlin; Margaret Rietschiin; Bradley Bauer; Debra Bauer;

Grover Reynolds; Brett A. Heffner; Gary Biglin; and Karel Davis were granted intervention by

Entry of August 30, 2011.

This Stipulation results from discussions between the Parties who acknowledge that this

agreement is amply supported by the record and thus is entitled to careful consideration by the

Board. Accordingly, the Parties recommend that the Board issue a Certificate of Environmental

Compatibility and Public Need for the Facility.

II. STIPULATION AND RECOMMENDATION

A. Recommended Conditions

The proposed project is located in Auburn, Jackson, Jefferson, Sandusky and Vernon

Townships in Crawford County, and Plymouth, Sandusky, and Sharon Townships in Richland

County. The entire project area includes approximately 14,800 acres of land, of which the

App&cant proposes to convert about 67 acres for use for turbine bases, access roads, substation,

and other ancillary structures. The project itself involves the construction and operation of a

wind farm comprised of up to 91 wind turbines with a nameplate capacity estimated from

between 1.6 MW and 3.0 MW with the aggregate capacity not to exceed 200 MW. The

following conditions utilize acronyms which are listed on page 23 as Appendix A.

The Parties recommend that the Board issue the Certificate of Environmental

Compatibility and Public Need requested by Black Fork subject to the following conditions:

(1) That the facility be installed at the Applicant's proposed site as presented in the application
filed on March 10, 2011, and as modified and/or clarified by the Applicant's supplemental
filings and fiuther clarified by recommendations in this Staff Report of Investigation.
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Acceptable turbine types shall be limited to the Vestas V 100, the General Electric 1.6-100, or
the Siemens SWT 2.3-101 models.

(2) That the Applicant shall utilize the equipment and construction practices as described in the
appfication and as modified and/or clarified in supplemental filings, and replies to data
requests and recommendations in the Staff Report of Tnvestigation as modified by this
Stipulation.

(3) T'hat the Applicant shall implement the mitigation measures as described in the application
and as modified and/or clarified in supplemental filings, and replies to data requests and
reconunendations in the Staff Report of hivestigation as modified by this Stipulation.

(4) That any new transmission line proposed for construction in order to deliver electricity from
the wind fann shall be presented to the Board in a filing subniitted by the transmission line
owner, and must be approved by the Board prior to construction of the wind farm.

(5) That any wind turbine site proposed by the Applicant but not built as part of this project shall
be available for OPSB Staff review in a future case.

(6) That if construction has connnenced at a turbine location and it is deterniined that the
location is not a viable turbine site, that site shall be restored to its original condition within
thirty (30) days.

(7) That prior to the commencement of constniction, the Applicant shall obtain and comply with
all applicable permits and authoriza.tions as required by federal and state laws and regulations
for any activities where such permit or authorization is required. Copies of permits and
authorizations, including all supporting documentation, shall be provided to OPSB Staff
within seven (7) days of issuance or receipt by the Applicant, whichever is sooner.

(8) That the Applicant shall conduct a pre-construction conference prior to the start of any
construction activities. The pre-construction conference shall be attended by OPSB Staff, the
Applicant, and representatives from the prime contractor and all sub-contractors for the
project. The conference shall include a presentation of the measures to be taken by the
Applicant and contractors to ensure compliance with all conditions of the certificate, and
discussion of the procedures for on-site investigations by OPSB Staff during construction.
Prior to the conference, the Applicant shali provide a proposed conference agenda for OPSB
Staffreview.

(9) f2iat at least sixty (60) days before the pre-conshuction conference, the Applicant shall file a
letter with the Board that identifies which of the three turbine models fisted in Condition I
have been selected.

(10) That at least thirty (30) days before the pre-constnzetion conference, the Applicant shall
submit to OPSB Staff, for review and approval, the final turbine engineering drawings for
each turbine location.

(11) That the Applicant shall not commence construction of the facility until it has a signed
Interconnection Service Agreement with PJM, the regional transmission organization, which
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includes construction, operation, and maintenance of system upgrades necessary to reliably
and safely integrate the proposed generating facility into the regional transmission system.
The Applleant shall provide a letter stating that the Agreement has been signed or a copy of
the signed Interconnection Service Agreement to OPSB Staff.

(12) That the Applicant redesign the collection line system connecting turbines 30 and 44 to
turbine 57, considering among other factors better utilization of disturbed areas of this
project. Any redesign will be subject to OPSB Staff approval, prior to conunencement of
construction.

(13) That at least thirty (30) days prior to the pre-construction conference and subject to OPSB
Staff review and approval, the Applicant shaIl have in place a complaint resolution procedure
in order to address potential operational concems experienced by the public. The Applicant
shall investigate and resolve any issues to the satisfaction of OPSB Staff with those who file
a complaint. Any complaint submitted must be immediately forwarded to OPSB Staff.

(14) That the Applicant develop a screening plan for the site containing the substation, laydown
yard, O&M building, and temporary concrete batch plant to reduce visual and noise effects to
surrounding residences, for review and approval by OPSB Staff prior to construction.

(15) That prior to construction, the Applicant shall prepare a Phase I cultural resources survey
program for archaeological work at turbine locations, access roads, construction staging
areas, and collection lines acceptable to OPSB Staff. If the resulting survey work discloses a
find of cultural or archaeological significance, or a site that could be eligible for inclusion on
the National Register of Historic Places, then the Applicant shall submit an amendment,
modification, or mitigation plan for OPSB Staffs acceptance. Any such niitigation eff'ort
shall be developed in coordination with the Ohio Historic Preservation OtFice and submitted
to OPSB Staff for review and acceptance.

(16) That prior to the commencement of construction, the Applicant shall conduct an architectural
survey of the project area. The Applicant shall submit to Staff a work program that outlines
areas to be studied. If the architectural survey discloses a find of cultural or architectural
significance, or a structure that could be eligible for inclusion on the National Register of
Hi.storic Places, then the Applicant shall submit an amendment, modification, or mitigation
plan for OPSB Staffs acceptance. Any such nzitigation effort shall be developed in
coordination with the Ohio I3istoric Preservation Office and submitted to OPSB Staff for
review and acceptance.

(17) That no commercial signage or advertisements shall be located on any turbine, tower, or
related infrastmeture. If vandalism should occur, the Applicant shall remove or abate the
damage within thirty (30) days of discovery or as extended by OPSB Staff for good cause
shown, to preserve the aesthetics of the project. Any abatement other than the restoration to
pre-vandalism condition is subject to approval by OPSB Staff.

(18) That the Applicant shall avoid, where possible, or minimize to the maximum extent
practicable, any damage to field tile drainage systems and soils resulting &om construction,
operation, and/or maintenance of the facility in agricultural areas. Damaged field tile systems
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shall be promptly repaired to at least original conditions at the Applicant's expense.
Excavated topsoil, with the exception of soil excavated during the laying of cables for the
collection system, shall be segregated and restored in, accordance with the Applicant's lease
agreement with the landowner. Severely compacted soils shall be plowed or otherwise de-
compacted, if necessary, to restore them to original conditions unless otherwise agreed to by
the landowner.

(19) That the Applicant shall provide a copy of the Floodplain Ikvelopment Pemiit to OPSB Staff
within seven (7) days of issuance or receipt by the Applicant, whichever is sooner, for
turbines 25, 30, 42, 43, and 83.

(20) That at least seven (7) days before the pre-construction conference, the Applicant shall
submit to OPSB Staid'a copy of all NPDES perniits including its approved S WPPP, approved
SPCC procedures, and its erosion and sediment control plan for review and acceptance. Any
soil issues must be addressed through proper design and adherence to the Ohio EPA Best
Management Practices ("BMPs") related to erosion and sedimentation control.

(21) That the Applicant shall employ the following erosion and sedimentation control measures,
construeiion methods, and BMPs when working near environmentally-sensitive areas and(or
when in close proximity to any watercourses, in accordance with the Ohio NPDES pennit(s)
and SWPPP obtained for the project:

(a) During construction of the facility, seed all disturbed soil, except within actively
cultivated agricultural fields, within seven (7) days of final grading with a seed
mixture acceptable to the appropriate County Cooperative Extension Service.
Denuded areas, including spoils piles, shall be seeded and stabiliz,ed within seven (7)
days, if they will be undisturbed for more than twenty-one (21) days. Re-seeding
shall be done within seven (7) days of emergence of seedlings as necessary until
sufficient vegetation in all areas has been established:

(b) Inspect and repair all erosion control measures after each rainfall event of one-half
of an inch or greater over a twenty-four (24) hour period, and maintain controls until
permanent vegetative cover has been established on disturbed areas:

(c) Delineate all watercourses, ineluding wetlands, by fencing, flagging, or other
prominent means:

(d) Avoid entry of construction equipment into watercourses, including wetlands,
except at specific locations where construction has been approved:

(e) Prohibit storage, stockpiling, andlor disposal of equipment and materials in these
sensitive areas:

(f) Locate structures outside of identified watercourses, including wetlands, except at
specific locations where construction has been approved: and

(g) Divert all storm water runofPaway from fill slopes and other exposed surfaces to the
greatest extent possible, and direct instead to appropriate catchment structures,
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sediment ponds, etc., using diversion berms, temporary ditches, check dams, or
similar measures.

(22) That the Applicant shalI remove all temporary gravel and other constraction staging area and
access road materials after completion of construction activities, as weather pennits, unless
otherwise directed by the landowner. Impacted areas shall be restored to pre-construction
conditions in compliance with the Ohio NPDES permit(s) obtained for the project and the
approved SWPPP created for this project.

(23) That the Applicant shall not dispose of gravel or any other construction material during or
following construction of the facility by spreading such material on agricultural land. All
construction debris and all contaminated soil shall be promptly removed and properly
disposed of in accordance with Ohio EPA regulations.

(24) That the Applicant shall assure compliance with fugitive dust rules by the use of water spray
or other appropriate dust suppressant measures whenever necessary.

(25) That the Applicant shall have an OPSB Staff-approved environmental specialist on site
during construction activities that may affect sensitive areas as mutually-agreed upon
between the Applicant and OPSB Staff, and as shown on the Applicant's final approved
construction plan, including vegetation clearing, areas such as a designated wetland or
stream, and threatened or endangered species or their identified habitat. The environmental
specialist shall be familiar with water quality protection issues and potential threatened or
endangered species of plants and animals that may be encountered during project
construction.

(26) That the Applicant shall not work in the types of streams listed below during fish spawning
restricted periods (April 15 to June 30), unless a waiver is sought from and issued by the
ODNR and approved by OPSB Staff releasing the Applicant from a portion of, or the entire
restriction period.

(a) Class 3 primary headwater streams (watershed < one mi);

(b) Exceptional Warmwater Habitat;

(c) Coldwater Habitat;

(d) Warrnwater Habitat; and

(e) Streams supporting threatened or endangered species.

(27) That sixty (60) days prior to the first turbine becoming commercially operational, the
Applicant shall submit a post-construction avian and bat monitoring plan for ODNR's
Division of Wildlife ("DOW") and OPSB Staff review and approval. This plan will be based
on the turbine layout in conjunetion with Condition 1 of this report, The Applicant's plan
shall be consistent with the ODNR-approved protocol, as outlined in. ODNR's On-Shore Bird
and Bat Pre- and Post-Construction Monitoring Protocol for Commercial Wind Energy
Facilities in Ohio, as amended Unless otherwise set foreh in the ODNR-approved protocol,
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the post-ronstruction monitoring shall begin within two weeks of operation and be conducted
for a minimum of two seasons (April 1 to November 15), which may be split between
calendar years. If monitoring is initiated after April 1 and before November 15, then portions
of the first season of monitoring shall extend into the second calendar year (e.g., start
monitoring on July 1, 2011 and continue to November 15, 2001; resume monitoring April 1,
2012 and continue to June 30, 2012). The second monitoring season may be waived at the
discretion of ODNR and OPSB Staff. The monitoring start date and reporting deadlines will
be provided in the DOW approval letter and the OPSB concurrence letter. If it is determined
that significant mortality, as defined in ODNR's On-Shore Bird and Bat .Pre- and Post-
Construction Monitoring Protocol for Commercial Wind Energy Facilities in Ohio, as
amended, has occurred to birds and/or bats, then the DOW and OPSB Staff will require the
Applicant to develop a mitigation plan. If required, the Applicant shall submit a mitigation
plan to the DOW and OPSB Staff for review and approval within thirty (30) days from the
date reflected on ODNR letterhead, in coordination with OPSB Staff, in which the DOW is
requiring the Apphcant to mitigate for significant mort.ality to birds and/or bats. Mitigation
initiation timeframes shall be outtined in the DOW approval letter and the OPSB concurrence
letter.

(28) That the Applicant shall contact an ODNR approved hetpetologist prior to any construction
in Auburn Township (Crawford Co.) and Plymouth Township (Richland Co.) to assess
potential habitat for the Eastem massasauga rattlesnake. If it is detenniued that potential
habitat exists, OPSB Staff the DOW, and the U.S. Fish and Wildlife Service ("USFWS')
shall be contacted to discuss avoidance and minimization measures_

(29) That the Applicant shall adhere to seasonal cutting dates of September 30 through April 1 for
removal of suitable Indiana bat habitat trees, if avoidance measures cannot be achieved.

(30) That the Applicant shall reroute the underground electric collection lines proposed between
turbine sites 16 and 90, to avoid impacts to the woodlot located between these turbine sites or
utilize horizontal directional drilling ("I-IDD") or another avoidance measure acceptable to
OPSB Staff.

(31) That OPSB Staff, the DOW, and the USFWS shall be immediately contacted if state or
federal threatened or endangered species are encountered during construction activities.
Construction activities that could adversely impact tite identified plants or anintals shall be
halted until an appropriate course of action has been agreed upon by the Applicant, OPSB
Staff, and the DOW in coordination with the USFWS. If threatened or endangered species
are encountered during operation activities, then the above referencad notification is required
within twenty-four (24) hours. Nothing in this provision shall preclude agencies having
jurisdicfion over the facility with respect to threatened or endangered species from exercising
their legal authority over the facility consistent with law.

(32) That the Applicant shall conform to any drinking water source protection plan, if it exists, for
any part of the facility that is located within drinking water source protection areas of the
local villages and cities.
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(33) That the Applicant shall complete a full detailed geotecluv.cal exploration and evaluation at
each turbine site to confrrm that there are no issues to preclude development of the wind
farm. The geotechnical. exploration and evaluation shall mclude borings at each turbine
location to provide subsurface soil properties, static water level, rock quality description
(RQD), percent recovery, and depth and description of the bedrock contact and
reconunendations needed for the final design and constructlon of each wind turbine
foundation, as well as the final location of the tran.sformer substation and interconnection
substation. The Applicant must fill all boreholes, and borehole abandonment must comply
with state and locat regulations. The Applicant shall provide copies of all geotechnical
boring logs to OPSB Staff and to the ODNR Division of Geological Survey prior to
construction.

(34) That, should site-specific conditions warrant blasting, the Applicant shall submit a blasting
plan, at least sixty (60) days prior to blasting, to OPSB Staff for review and acceptance. The
Applicant shall submit the following information as part of its blasting plan:

(a) The name, address, and telephone number of the drilling and blasting company;

(b) A detailed blasting plan for dry and/or wet holes for a typical shot. The blasting plan
shall address blasting times, blasting signs, wamings, access control, control of
adverse effects, and blast records; and

(c) A plan for liability protection and complaint resolution.

(35) That prior to the use of explosives, the Applicant or explosive contractor shall obtain any
required license or temporary pemut from the local county authority or eounty sherii£ The
Appbcant shall submit a copy of the license or permit to OPSB Staff within seven days of
obtaining it from the local authority.

(36) That the blasting contractor shall utilize two blasting seismographs that measure ground
vibration and air blast for each blast. One seismograph should be placed at the nearest
dwelling and the other placed at the discretion of the blasting contractor.

(37) That at least thirty (30) days prior to the initiation of blasting operations, the Applicant must
notify, in writing, all residents or owners of dwellings or other structures within 1,000 feet of
the blasting site. The Applicant or explosive contractor shall offer and conduct a pre- blast
survey of each dwelli.ng or structure within 1,000 feet of each blasting site, unless waived by
the resident or property owner. The survey must be completed and submitted to OPSB Staff
at least ten (10) days before blasting begins.

(38) T'hat the Appticant shall comply with the turbine manufacturer's most current safety manual
and shall maintain a copy of that safety manual in the O&M building of the faciflty.

(39) That the Applicant shall become a member of the Ohio Utilities Protection Service prior to
commencement of operation of the facifity. Notification of inembership shap be provided to
OPSB Staff and the applicabla Board of County Commissioners.
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(40) That the Applicant shall adhere to a setback distance of at least one and one-tenth (1.1) times
the total height of the turbine structure, as measured from the tower's base (exclu(hng the
subsurface foundation) to the tip of its highest blade, from any natural gas pipeline in the
gmund at the time of commencement of facility consttuction Specifically to confonn to this
setback distance, the Applicant shall resize and/or relocate turbines 8, 15, 18, 33, and 37
elsewhere on the same or contiguous parcels under control of the Applicant as proposed in
the Application or Application Supplement, as necessary. At least thirty (30) days before the
pre-construction conference, the Applicant shall submit to OPSB Staff, for review and
acceptance, any required studies that changed due to resized and/or relocated turbines.

(41) That at least thirty (30) days before the pre-construction conference, the Applicant shall
submit to OPSB Staff, for review, a proposed emergency and safety plan to be used during
construction, to be developed in consultation with the fire department(s) having jurisdiction
over the area. Before the first turbine is operational, the Applicant shall submit to OPSB
Staff, for review, a fire protection and medical emergency plan to be used during operation of
the facility and that addresses training of emergency respondeis, which shall be developed in
consultation with the first responders having jurisdiction over the area.

(42) That the Applicant shall restrict public access to the site at all times with appropriately placed
waming signs or other necessary measures.

(43) That the Applicant shall instruct workers on the potential hazards of ice conditions on wind
turbines.

(44) The Applicant shall install and utilize an ice warning system that may include an ice detector
installed on the roof of the nacelle, ice detection so8ware for the wind turbine contraller,
automatic vibration monitoring software (Manufacturer wan-ants it will detect ice) or an ice
sensor alarm that triggers an automatic shutdown.

(45) That the Applicant shall relocate and/or resize turbines 44 and 51 to confonn to a setback
distance that equals 150 percent of the sum of the hub height and rotor diameter from
occupied structures, including businesses. At least thirty (30) days before the pre-
construction conference, the Apphcant shall subnzit to OPSB Staff, for review and
acceptance, any required studies that changed due to resized turbines andlor relocated
turbines.

(46) That the Appflcant shall provide the final delivery route plan and the results of any traffic
studies to OPSB Staff, the Crawford County Engineer, and the Richland County Engineer
thirty (30) days prior to the pre-construction conference. The Applicant shall complete a
study on the final equipment delivery route to detemtine what improvements will be needed
in order to transport equipment to the wind turbine construction sites. The Applicant shall
make all improvements outlined in the final delivery route plan prior to equipment and wind
turbine delivery. The Applicant may deviate from the final delivery route as necessary,
provided the deviation from the final delivery route is subnritterl to OPSB Staff, ODOT,
the applicable Board of County Commissioners and to the applicable County Engineer
prior to the use of the altemative delivery route and is approved by the OPSB Staff,
ODOT, the applicable Board of County Commissioners and the applicable County
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Engineer. The Applicant's delivery route plan and subsequent road modifications shall
include, but not he limited to, the following:

(a) Perform a survey of the final delivery routes to determine the exact locations of
vertical constraints wherc the roadway profile will exceed the allowable bump and
dip specifications and outline steps to remedy vertical constraints;

(b) Identify locations along the final delivery routes where overhead utility icnes may
not be high enough for over-height pennit loads and coordinate with the appropriate
utility company if lines must be raised;

(c) Identify roads and bridges that are not able to support the projected loads from
delivery of the wind turbines and other facility components and make all necessary
upgrades; attd

(d) Identify lacations where wide turns would require modifications to the roadway
andlor surrounding areas and make all necessary alterations. Any alterations for
wide tums shall be removed and the area restored to its pre-construction condition
unless otherwise specified by the County Engineer(s).

(47) That the Applicant repair damage to government-maintained (public) roads and bridges
caused by construction activity. Any damaged public roads and bridges shall be repaired
promptly to their pre-construction state by the Applicant under the guidance of the
appropriate regulatory agency. Any temporary improvements shaR be removed unless the
applicable Board of County Commissioners request that they remain. The Applicant shall
provide financial assurance to the counties that it will restore the public roads it uses to their
pre-construction condition. The Applicant shall also enter into a Road Use Agreement with
the applicable Boards of County Commissioners prior to construction and subject to OPSB
Staft'review. The Road Use Agreement shall contain provisions for the following:

(a) A pre-construction survey of the conditions of the roads;

(b) A post-construction survey of the condition of the roads;

(c) An objective standard of repair that obligates the Applicant to restore the roads to
the same or better condition as they were prior to construction; and

(d) A timetable for posting of the construction road and bridge bond prior to the use or
transport of heavy equipment on public roads or bridges.

(48) That the facility owner andlor operator repair damage to govenunent-maintained (public)
roads and bridges caused by decomrnissioning activity. Any damaged public roads and
bridges shall be repaired promptly to their pre-decommissioning state by the facility owner
and/or operator under the guidance of the appropriate regulatory agency having jurisdictional
authority. The Applicant shall provide financial assurance to the counties that it will restore
the public roads and bridges it uses to their pre-deconimissioning condition. These terms
shall be defined in a Road Use Agreement between the Appficant and the applicable Board of
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County Commissioners prior to consttuction. The Road Use Agreement shall be subject to
OPSB Staff review and shall contain provisions for the following:

(a) A pre-lecommissioning survey of the condition of public roads and bridges
conducted within a reasonable time prior to decommissioning activities;

(b) A post-deconunissioning survey of the condition of public roads and bridges
conducted within a reasonable time after decommissioning activities;

(c) An objective standard of repair that obligates the facility owner and/or operator to
restore the public roads and bridges to the same or better condition as they were
prior to decommissioning; and

(d) A timetable for posting of the deconunissioning road and bridge bond prior to the
use or transport of heavy equipment on public roads or bridges.

(49) That the Appflcant shall obtain all required county and township transportation permits and
all necessary pemuts from ODOT. Any temporary or pemtanent mad closures necessary for
construction and operation of the proposed facility shall be coordinated with the appropriate
entities including, but not limited to, the Crawford County Engineer, the Richland County
Engineer, ODOT, local law enforcement, and health and safety officials.

(50) That at least thirty (30) days prior to the pre-construction conference and upon selection of
the turbine model to be developed, the Appiicant shall provide the following to OPSB for
Staff review and approval to the extent such infrnmation exists and is released to the
Applicant by the turbine manufacturer:

(a) The low frequency sound values (SPL, dB, Hz) expected to be produced;

(b) The A-weighted and C-weighted sound power levels, as well as one-third octave
band measurements for the 20 and 25 Hz bands, and a separate evaluation of the
data for low frequency and impulsivity in accordance with the methodologies set
forth within JEC 61400-11, Annex A, A.3, Low Frequency Norse, and A.4,
Impulsivity; and

(c) The tonal audibility.

(51) That if pre-construction acoustic modeling indicates a facility contribution that exceeds the
project ambient nighttime LEQ (43 dBA) plus 5 dBA at the exterior of any non-participating
residences within one mile of the facility boundary, the facility shall be subject to fierther
study of the potential impact and possible mitigation prior to construction. Mitigation, if
required, shall consist of either reducing the impact so that the facility contribution at the
exterior of the non participating residence does not exceed the project ambient nighttime
LEQ (43 dBA) plus 5 dBA, or other means of mitigation approved by OPSB Staff in
conjunction with the affected receptor(s).

(52) That a$er commencement of commercial operation, the Applicant shall conduct further
review of the impact and possible mitigation of all project noise complaints. Mitigation shall
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be required if the project contribution at the exterior of any non-participating residence within
one mile of the project boundary exceeds the greater of (a) the project ambient nighttime
LEQ (43 dBA) plus 5 dBA, or (b) the validly measured ambient LEQ plus five dBA at the
location of the complaint and during the same time of day or night as that identified in the
complaint. Mitigation, if required, shall consist of either reducing the impact so that the
project contribution does not exceed the greater of (a) the project ambient nighttime LEQ (43
dBA) plus 5 dBA, or (b) the validly measured ambient LEQ plus 5 dBA at the location of the
complaint and at the same time of day or night as identified in the complaint, or other means
of mitigation approved by OPSB Staff in coordination with the affected receptor(s).

(53) That general construction activities shall be limited to the hours of 7:00 am. to 7:00 p.m., or
until dusk when sunset occurs after 7:00 pm. This limitation shall not apply to nacelle, tower,
and rotor erection activities which may need to be carried out during low wind, nighttime
hours for safety reasons. hnpact pile driving and blasting operations, if required, sball be
limited to the hours between 7:00 a.m. to 7:00 p.m., Monday through Friday. Construction
activities that do not involve noise increases above ambient levels at sensitive receptors are
pennitted outside of daylight hours when necessary. The Applicant shall notify property
owners or affected tenants within the meaning of Ohio Adm. Code 4906-5-08(C)(3), of
upcoming construction activities including potential for nighttime construction activities.

(54) That at least thirty (30) days prior to the pre-construction conference, the Applicant sball
complete a"realistic" shadow flicker analysis for all inhabited non-participating receptors
already modeled to be in excess of 30 hours per year of shadow flicker and provide the
results to OPSB Staff for review and acceptance. This analysis shall incorporate reductions
for trees, vegetation, buildings, obstructions, turbine line of sight, operational hours, wind
direction, and sunshine probabilities.

(55) That any turbine forecasted prior to construction to create in excess of 30 hours per year of
shadow flicker at a non-participating habitable receptor within 1,000 meters shall be subject
to further review and possible rnitigation. Mitigation shall be completed before conunercial
operation commences and consist of either reducing the turbine's forecasted impact to 30
hours per ycar, or other measures approved by OPSB Staff in consultation with the affected
receptor(s).

(56) That prior to construction, the Applicant shall subniit the final layout and turbine locations to
the National Telecommunications and hiformation Administration for review and approval.
Any concerns identified regarding obstrucfion to microwave or other communication systems
shall be forwarded to OPSB Staff for rcview and acceptance pr'ior to construotion.

(57) That the Applicant must meet all Federal Communications Commission and other federal
agency requirements to construct an object that may affect conununications and, subject to
OPSB Staff approval, mitigate any effects or degradation caused by wind turbine operation.
For any residence that is shown to experience a degradation of TV and cell phone reception
due to the facility operation, the Applicant shall provide, at its own expense, cable or direct
broadcast satellite TV service and/or cell phone service.
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(58) That at least thirty (30) days prior to the pre-construction conference, the Applicant shall
complete a baseline television reception and signal strength study and provide the results to
OPSB Staff for review and acce.Irtance.

(59) That all licensed micmwave paths and communication systems, as identified witbin the
application and all other communications studies performed for this pmject, shall be subject
to avoidance or mitigation. The Applicant shall complete avoidance or mitigation measures
prior to construction for impacts that can be predicted in sufficient detail to implement
appropriate and reasonable avoidance and mitigation measures. After construotion, the
Applicant shall mitigate all observed impacts of the project to microwave paths and systems
existing or planned prior to construction within seven (7) days or within a longer time period
approved by OPSB Staff, Avoidance and mitigation measures for any known point-to-point
nricrowave paths shall consist of either shi$ing the location of the turbine(s) so as to not
affect any known microwave paths, or other measures approved by OPSB Staff, the
Applicant, and the affected path owner, operator, or licensee(s). If interference with an omni-
directionat or multi-point system is observed after construction, mitigation would be required
only for the affected receptor(s).

(60) That the Applicant must meet all FAA and federal agency requirements to construct an object
that may affect existing local and/or long-range radar, and mitigate any effects or degradation
caused by wind turbine operation as required by the FAA or any federal agency.

(61) That if any turbine is determined to cause NEXRAD interference, the Applicant shall
propose a technical or adniinistrative work plan, protecting proprietary interests in wind
speed data, which provides for the release of real-time meteorological data to the National
Weather Service office in Wihnington, Ohio. If an uncontrollable event should render this
data temporarily unavailable, the Applicant shall exert reasonable effort to restore
connectivity in a timely manner

(62) That the Applicant must meet all recommended and prescribed FAA and ODOT Office of
Aviation requirements to construct an objcct that niay affect navigable airspace. This
includes submitting all final turbine locations for ODOT Office of Aviation and FAA review
prior to construction, and the non-penetration of any FAA Part 77 surfa.ces.

(63) That thirty (30) days prior to any construction, the Applicant notify, in writing, any owner of
an airport located within two miles of the project boundary, whether public or private, whose
operations, operating thresholds/minimums, landinglapproach procedures and/or vectors are
expected to be altered by the siting, operation, maintenance, or decommissioning of the
facility.

(64) That during construction and after operation, all applicable strnctures be lit in accordance
with FAA circular 70/7460-1 K Change 2, Obstruction Marking and Lighting; Chapters 4,
12, and 13 (Turbines); or as otherwise prescribed by the FAA.

(65) That the Applicant shall file all 7460-2 fonns with the FAA at least forty-two (42) days prior
to constnzotion and to OPSB Staff for review and acceptance.
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(66) That the Applicant, facility owner, and/or facility operator shall comply with the following
conditions regarding decommissioning:

(a) That the Applicant, facility owner, and/or facility operator shall provide the final
deconnnissioning plan to OPSB Staff and the County Engineer(s) for review, and
for OPSB Staff approval, at least thirty days prior to the pre-construction conference.
The plan shall:

i. Indicate the intended future use of the land following rectamation;

ii. Describe the following: engineering techniques and niajor equipment
to be used in decommissioning and reclamation; a surface water
drainage plan and any proposed impacts that would occur to surface
and ground water resources and wetlands; and a plan for backfilling,
soil stabilization, compacting, and grading; and

iii. Provide a detailed timetable for the accomplishment of each major
step in the decommissioning plan, including the steps to be taken to
comply with applicable air, water, and solid waste laws and
regulations and any applicable health and safety standards in effect as
of the date of submittal.

(b) That the facility owner andlor facility operator shatl file a revised deconunissioning
plan to the OPSB Staff and the County Engineer(s) every five (5) years from the
connnencement of construction. The revised plan shall reflect advancements in
engineering techniques and reclamation equipment and standards. The revised plan
shall be applied to each five-year decomtnissioning cost estimate. The
decommissioning plan and any revisions shall be reviewed and approved by the
OPSB Staffprior to implementation.

(c) That the facility owner and/or facility operator shall, at its expense, complete
decomtnissioning of the facility, or individual wind turbines, within twelve months
after the end of the useful life of the facility or individual wind turbines. If no
electricity is generated for a continuous period of twelve (12) months, or if the Board
deems the facility or turbine to be in a state of disrepair warranting
deconunissioning, the wind energy facility or individual wind turbines will be
presumed to have reached the end of its useful life. The Board may extend the
useful life period for the wind energy facility or individual turbines for good cause
as shown by the facility owner and/or facility operator. The Board may also follow
the procedures provided for under Ohio Adm. Code Chapter 4906-9, including
holding an evidentiary hearing on an alleged violation, to require decommissioning
of individual wind turbines due to safety, wildlife impact, or other issues that prevent
the turbine from operating within the terms of the Certificate.

(d) That decornmissioning shall include the removal and transportation of the wind
turbines off site. Deconunissioning shall also include the removal of buildings,
cabling, electrical components, access roads, and any other associated facilities,
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unless otherwise mutually agreed upon by the facility owner and/or facility operator
and the landowner. All physical material pertaining to the facility and associated
equipment shall be removed to a depth of at least thirty-six inches beneath the soil
surface and transported off site. The disturbed area shall be restored to the same
physical condition that existed before erection of the facility. Damaged field tile
systems shall be repaired to the satisfaction of the property owner.

(e) That during decommissioning, all recyclable materials, salvaged and non-salvaged,
shall be recycled to the furthest extent practicable. All other non-recyclable waste
materials shall be disposed of in accordance with state and federal law.

(f) That the facility owner and/or facility operator shall not remove any improvements
made to the electrical infrastructure if doing so would disrupt the electric grid, unless
otherwise approved by the applicable regional transmission organization and
intereonnection utility.

(g) That subject to approval by OPSB Staff, and seven days prior to the pre-construction
conference, an independent, registered Professional Engineer, licensed to practice
engineering in the state of Ohio, shall be retained by the Applicant, facility owner,
and/or facility operator to estimate the total cost of decommissioning in cutrent
dollars, without regard to salvage value of the equipment. Said estimate shall
include: (1) an identification and analysis of the activities necessary to implement
the most recent approved decommissioning plan including, but not limited to,
physical construction and demolition costs assuming good industry practice and
based on ODOT's Procedure for Budget Estimating and RS Means material and
labor cost indices or any other publication or guidelines approved by OPSB Staff;
(2) the cost to perform each of the activities; (3) an amount to cover contingency
costs, not to exceed 10 percent of the above calculated reclama.tion cost. Said
estimate will be converted to a per-turbine basis (the "Decomniissioning Costs"),
calculated as the total cost of decommissioning of all facilities as estimated by the
Professional Engineer divided by the number of turbines in the most recent facility
engineering drawings. This estimate shall be conducted every five years by the
facility owner andlor facility operator.

(h) That the Applicant, facility owner and/or facility operator shall post and maintain for
decommissioning, at its election, funds, a surety bond, or simitar financial assurartce
in an amount equal to the per-turbine Deconnnissioning Costs multiplied by the sum
of the number of turbines constructed and under constraotion. The funds, surety
bond, or financial assurance need not be posted separately for each turbine so long
as the total arnount reflects the aggregate of the Decommissioning Costs for all
turbines constructed or under constraction. For purposes of this condition, a turbine
is considered to be under construction at the commencement of excavation for the
turbine foundation. The form of financial assurance or surety bond shall be a
financial instrument mutually agreed upon by OPSB Staff and the Applicant, the
facility owner, and/or the faci]ity operator. The financial assurance shall ensure the
faithful performance of all requireinents and reclamation conditions of the most
recently filed and approved der,ommissioning and reclamation plan. At least thirty
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(30) days prior to the pre-construction conference, the Applicant, the facility owner,
and/or the facility operator shall provide an estimated timeline for the posting of
deconunissioning funds based on the construction schedule for each turbine. Prior
to conunencement of construction, the Applicant, the facility owner, and/or the
facility operator shall provide a statement from the holder of the financial assurance
demonstrating that adequate funds have been posted for the scheduled construction.
Once the financial assurance is provided, the Applicant, facility owner and/or facility
operator shall maintain such funds or assurance throughout the remainder of the
applieable term and shall adjust the amount of the assurance, if necessary, to offset
any increase or deorease in the Deconunissioning Costs.

(i) That the deconunissioning funds, surety bond, or financial assurance shall be
released by the holder of the funds, bond, or financial assurance when the facility
owner and/or facility operator has demonstrated, and the OPSB Staff concurs, that
decomtnissioning has been satisfactorily completed, or upon written approval of the
Board, in order to implement the decommissioning plan.

(67) That at least thirty (30) days before the pre-constniction conference, the Applicant shall
subniit to OPSB Staff, for review and acceptance, the following documents:

(a) One set of detailed engineering drawings of the final project design, including all
turbine locations, collection lines, access roads, the crane route, percnanent
meteorological towers, substations, construction staging areas, and any other
associated facilities and access points, so that OPSB Staff can determine that the
final project design is in compliance with the tenns of the certificate. The final
project layout shall be provided in hard copy and as geographically-referenced
electronic data. The final plan shall include both temporary and permanent access
routes, as well as the measures to be used for restoring the area around all temporary
sections, and a description of any long-term stabilization required along pemunent
access routes. The plan shall consider the location of streams, wetlands, wooded
areas, and sensitive plant species as identified by the ODNR Division of Natural
Areas and Preserves, and explain how impacts to all sensitive resources will be
avoided or minimized during construction, operation, and maintenance

(b) A stream and/or wetland crossing plan including details on specific streams and/or
ditches to be crossed, either by conshuction vehicles and/or facility components
(e.g., access roads, electric collection lincs), as well as specific discussion of
proposed crossing methodology for each stream crossing and post-construction site
restoration. The stream crossing plan shall be based on final plans for the access
roads and electric collection system.

(c) A detailed frac-out contingency plan for stream and wetiand crossings that are
expected to be completed via HDD. Such contingency plan may be incotporated
within the required stream and/or wetland crossing plan.

(d) A tree clearing plan describing how trees and shrubs around turbines, along access
routes, in electric collection line conidors, at construction staging areas, and in
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proximity to any other project facilities will be protected from damage during
construction, and, where clearing cannot be avoided, how such clearing work will be
done so as to minimize removal of woody vegetation. Priority should be given to
protecting niature trees throughout the project area, and all woody vegetation in
wetlands and riparian areas, both during construction and during subsequent
operation and maintenance of all facilities.

(68) That if any changes are made to the project layout after the subniission of final engineering
drawings, all changes shall be provided to OPSB Staff in hard copy and as geographically-
referenced electronic data. All changes outside the environmental survey areas and any
changes within environmentally-sensitive areas will be subject to OPSB Staff review and
approval prior to construction.

(69) That within sixty (60) days after the conmiencement of commercial operation, the Applicant
shall submit to OPSB Staff a copy of the as-built specifications for the entire facility. If the
Applicant demonstrates that good cause prevents it from submitting a copy of the as-built
specifications for the entire facility within 60 days after commencement of conunercial
operation, it may request an extension of time for the filing of such as-built specifications,
The Applicant shall use reasonable efforts to provide as-built drawings in both bard copy and
as geographicafly-referenced electronic data.

(70) That the certificate shall become invalid if the Applicant has not commenced a continuous
course of construction of the proposed facility within five (5) years of the date of
joumalization of the certiflcate.

(71) That the Applicant shall provide to OPSB Staff the following information as it becomes
known:

(a) The date on which construction will begin;

(b) The date on which conshuction was completed; and

(c) The date on which the facility began commercial operation.

Other Terms and Conditions

(1) This Stipulation is expressly conditioned upon its acceptance by the Board
without material modification. In the event the Board rejects or materially modifies all
or part of this Stipulation or imposes additional conditions or requirements upon the
parties, each party shall have the right, within thirty (30) days of the Board's order, to
file an application for rehearing with the Board. Upon rehearing by the Board, each
party shall have the right, within ten (10) days of the Board's order on rehearing, to file
a notice of termination of, and withdrawal from, the Stipulation. Upon notice of
tennination and withdrawal of the Stipulation by any party, pursuant to the above
provisions, the Stipulation shall immediately become null and void. In such an event, a
hearing shall go forward, and the parties shall be afforded the oppmtunity to present
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evidence through witnesses, to cross-examine all witnesses, to present rebuttal
testimony, and to file briefs on all issues.

(2) The Parties agree and recognize that this Stipulation has been entered into only
for the purpose of this proceeding. Each party agrees not to assert against another party
in any proceeding before the Board or any court, other than in a proceeding to enforce
the terms of this Stipulation, that party's participation in this Stipulation as support for
any particular position on any issue. Each party further agrees that it will not use this
Stipulation as factual or legal precedent on any issue. The Parties request that the Board
recognize that its use of this Stipulation in any proceeding other than this proceeding is
contrary to the intentions of the parties in entering into this Stipulation.

M. FINDINGS

The Parties agree that the record in this case, provided the Board approves the conditions

in this Stipulation, contains sufficient probative evidence for the Board to find and determine, as

Findings of Fact and Conclusions of Law, that:

A. Findines of Fact

(1) Black Fork Wind Energy, LLC is a wholly-owned subsidiary of Element Power
US, LLC and licensed to do business in the State of Ohio.

(2) The Facility qualifies as a major utility facility as defined in 4906.01(B)(1) of the
Ohio Revised Code and a wind-powered electric generation facility defined in
OAC Rule 4906-17-01.

(3) On December 1, 2010, the Applicant filed a pre-application notice of a public
informational meeting.

(4) On January 11, 2011, the Applicant filed Proofs of Publication made on
December 7, 2010 in the Mansfield News Journal and the Bucyrus Telegraph
Forum of the public informational meeting held on December 16, 2010 in
accordance with OAC Rnle 4906-05-08.

(5) The Applicant held the public informational meeting at the Shelby High School,
David A. Jones Theatre, 109 W. Smiley Avenue, Shelby, Ohio 44875 on
December 16, 2010 from 6:00 PM to 8:00 PM.

(6) On March 9, 2010, the Applicant filed a motion for waivers of certain filing
requirements in OAC Chapter 4906-17, as well as for a waiver of the requirement
to file an application one year prior to commencement of construction under
Section 4906.06(A)(6) of the Ohio Revised Code.
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(7) The Applicant formally submitted its application fbr a certificate to construct the
proposed wind-powered electric generating facility in Crawford and Richland
Counties, Ohio on March 10, 2011.

(8) The Administrative Law Judge, by Entry dated May 3, 2011, granted in part the
Applicant's waiver requests subject to some clarifications.

(9) On June 10, 2011, the Chairman of the Board issued a letter to the Applicant
stating that the application, as filed on March 10, 2011 and as supplemented, was
found to comply with OAC Chapter 4906.

(10) On June 17, 2011, the Applicant filed a Certificate of Service indicating that
copies of the application were served upon local public officials and libraries.

(11) On June 22, 2011, the Administrative Law Judge issued an Entry scheduling a
local public hearing for this case on September 15, 2011, at the Shelby Senior
High School, 109 W. Smiley Avenue, Shelby, Ohio 44875 and an adjudicatory
hearing for September 19, 2011, at the offices of the PUCO; and accepted the
Application for filing for purposes of publication.

(12) On July 19, 2011, the Applicant filed the first Proofs of Publication indicating that
notice was published in the Mansfield News Journal and in the Bucyrus Telegraph
Forum on June 30, 2011, describing the application and listing the hearing dates
in accordance with OAC Rule 4906-5-08(C)(1).

(13) On August 30, 2011, the Applicant filed a sample letter sent to over 1,086 Ohio
property owners and affected tenants which was mailed August 13, 2011 by first
class mail. The complete list of property owners was included as Attachment B
attached to the filings. The August 13, 2011 mailing complies with OAC Rule
4906-5-08(C)(3).

(14) The Staff Report was filed on August 31, 2011.

(15) On September 12 and 19, 2011, the Applicant filed the second Proofs of
Publication indicating that notice was published in the Mansfield News Journal,
the Bucyrus Telegraph Forum and the Crestline Advocate on September 7, 2011
describing the application and listing the hearing dates in accordance with OAC
Rule 4906-5-08(C)(2).

(16) A local pubhc hearing was held on September 15, 2011 in Shelby, Ohio.

(17) An adjudicatory bearing commenced on September 19, 2011 in Columbus, Ohio.

(18) The basis of need requirement in Section 4906.10(A)(1) of the Ohio Revised
Code is inapplicable#o this project.
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(19) Adequate data on the project has been provided to determine the nature of the
probable environmental impact as required by Section 4906.10(A)(2) of the Ohio
Revised Code.

(20) Adequate data on the project has been provided to determine that the Facility
described in the Application and subject to the conditions in this Stipulation
represents the minimum adverse environmental impact, considering the available
technology and nature and economics of the various altematives, and other
pertinent considerations as required by Section 4906.10(A)(3) of the Ohio
Revised Code.

(21) Adequate data on the project has been provided to determine that the proposed
electric generating facility is consistent with regional plans for expansion of the
electric power grid of the electric systems serving the State of Ohio and
interconnected utility systems, that the Facility will serve the interests of electric
system economy and reliability, and the requirements of Section 4906.10(A)(4) of
the Ohio Revised Code are met.

(22) Adequate data on the project has been provided to determine that the wind farm
project will either comply with, or is not subject to, the requirements in the Ohio
Revised Code regarding air and water pollution control, withdrawal of waters of
the state, solid and hazardous wastes, air navigation, and all regulations there
under, as required by Section 4906.10(A)(5) of the Ohio Revised Code.

(23) Adequate data on the project has been provided to determine that the Facility will
serve the public interest, convenience, and necessity, as required by Section
4906.10(A)(6) ofthe Ohio Revised Code,

(24) Adequate data on the project has been provided to determine what the Facility's
impact will be on the viability as agricultural land of any land in an existing
agricultural district established under Chapter 929 of the Ohio Revised Code that
is located within the site of the proposed Facility, as required by Section
4906.10(A)(7) of the Ohio Revised Code.

(25) Adequate data on the project has been provided to determine that the Facility as
proposed incorporates maximum feasible water conservation practices
considering available technology and the nature and economics of the various
alternatives as required by Section 4906.10(A)(8) of the Ohio Revised Code.

(26) The record evidence in this matter provides sufficient factual data to enable the
Board to make an informed decision.

B. Conclusions of Law

(1) Black Fork Wind Energy, LLC is a "person" under Section 4906.01(A) of the
Ohio Revised Code.
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(2) The proposed Facility is a major utility facility as defined in Section
4906.01(B)(1) of the Ohio Revised Code.

(3) Black Fork's Application complies with the requirements of OAC Chapter 4906-
17.

(4) The requirement for the need for the Facility under Section 4906.10(A)(1) of the
Ohio Revised Code is inapplicable.

(5) The record establishes the nature of the probable enviromnental impact from
construction, operation and maintenance of the Facility under Section
4906.10(A)(2) of the Ohio Revised Code.

(6) The reeord establishes that the Facility described in the Application and subject to
the conditions in this Stipulation represents the minimum adverse environmental
impact, considering the state of available technology and the nature and
economics of the various altematives, and other pertinent considerations under
Section 4906.10(A)(3) of the Ohio Revised Code.

(7) The record establishes that the Facility is consistent with regional plans for
expansion of the electric power grid of the electric systems serving the State of
Ohio and interconnected utility systems, and will serve the interests of electric
system economy and reliability as required by Section 4906.10(A)(4) of the Ohio
Revised Code.

(8) The record establishes, as required by Section 4906.10(A)(5) of the Ohio Revised
Code, that to the extent that any of them are applicable, construction of the
proposed Facility will comply with the requirements in the Ohio Revised Code
regarding air and water pollution control, withdrawal of waters of the state, solid
and hazardous wastes, air navigation, and all rules and standards adopted under
the relevant Chapters of the Ohio Revised Code.

(9) The record establishes that the Facility described in the Application and subject to
the conditions in this Stipulation will serve the public interest, convenience and
necessity under Section 4906.10(A)(6) of the Ohio Revised Code.

(10) The Facility's impact on the viability as agricultural land of any land in an
existing agricultural district has been determined under Section 4906.10(A)(7) of
the Ohio Revised Code.

(11) The record establishes that the Facility would incorporate maximum feasible
water conservation practices under Section 4906.10(A)(8) of the Ohio Revised
Code.

(12) Based on the record, the Parties recommend that the Board issue a Certificate of
Environmental Compatibility and Public Need for construction, operation, and
maintenance of the Facility.
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The undersigned hereby stipulate, agree and represent that they are authorized to enter

into this Joint Stipulation and Reconnnendation on this 28th day of September, 2011.

Furthermore, the parties expressly agree that this Joint Stipulation and Recommendation may be

amended andlor supplemented in a writing executed by the Parties.

M. Howard Petricoff
Stephen M. Howard
Michael J. Settineri
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Attorneys for Black Fork Wind Energy, LLC

rilll U/ ^,e/1^^

Chad A. Endsley
Ohio Farm Bureau Federation
280 North High Street
PO Box 182383
Columbus, Ohio 43218
Attorney for the Ohio Farm Bureau Federation

John Hldo
Stephtrn A. Reilly
Assistant Attorney Generals
Public Utilities Section
Office of Ohio Attomey General Mike DeWine
180 E. Broad Street, 6`b Floor
Columbus, Ohio 43215
Attorneys for the Ohio Power Siting Board
Staff

i-^.2r.^A7 ^. ^-x.filazffavL?it 3^J"J^j^

Christina E. Grasseschi {
Sununer J. Koladin Plantz
Assistant Attorney Generals
Environmental Enforcement
Office of Ohio Attorney General Mike DeWine
30 East Broad Street, 25th Floor
Columbus, Ohio 432I5_
Attomeys for the Ohio Power Siting Board
Staff
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APPENDIX A

ACRONYMS
AEP American Electric Power

BMP best management practices

dBA decibels (A-weighted)

DOW ODNR Division of Wildlife

FAA Federal Aviation Administration

1-IDD horizontal directional drill(ing)

Hz hertz

kV kilovolts

MW megawatts

NERC North American Electric Refiability Corporation

NPDES National Pollutant Discharge Eliniination System

NRFIP National Register of Historic Places

O&M operations and maintenance

OAC Ohio Adniinistrative Code

ODA Ohio Department of Agriculture

ODD Ohio Department of Development

ODI3 Ohio Department of Health

ODNR Ohio Department of Natural Resources

ODOT Ohio Department of Transportation

Ohio EPA Ohio Environmental Proteation Agency

ORPO Ohio Historic Preservation Office

OPSB Ohio Power Siting Board

ORC Ohio Revised Code

PUCO Public Utilities Comrnission of Ohio

SPCC Spill Prevention, Contaimnent, and Coumtermeasure

SWPPP Storm Water Pollution Prevention Plan

USACE U.S. Army Corps of Engineers

USFWS U.S. Fish and Wildlife Service
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was served by hand delivery upon John
Jones and Stephen Reilly, Assistant Attorneys General, Public Utilities Section, 180 E. Broad
Street, 6th Floor, Columbus, OH 43215 and via ovemight mail upon the following persons listed
below this 28th day of September 2011:

Debra Bauer and Bradley Bauer
7298 Remlinger Road
Crestline, Ohio 44827-9775

Gary Biglin
5331 State Route 61 South
Shelby, Ohio 44875

Karel A. Davis
6675 Champion Road
Shelby, Ohio 44875---------- ---

- ----------...----
Carol and Loren Gledhill
7256 Remlinger Road
Crestline, Ohio 44827-9775

..................._...._._, ._ _ .. .-....._.
Ohio Farm Bureau Federation
Chad A. Endsley
280 North High Street
PO Box 182383
Columbus, Ohio 43218

Grover Reynolds
7179 Rernlinger Road
Crestline, Ohio 44827-9775

Margaret and Nick Rietschlin
4240 Baker Road
Crestline, Ohio 44827-9775

Orla Collier III
Benesch, Friedlander, Coplan & Arnoff LLP
41 South High Street, 26rfi Floor
Columbus, Ohio 43215

Mary Studer
6716 Remlinger Road
Crestline, Ohio 44827-9775

John Warrington
7040 SR 96
Tiro, Ohio 44887

Crestline, Ohio 44827-9775

Thomas Karbula
3026 Solinger Road

Alan and Catheiine Price
7956 Remlinger Road
Crestline, Ohio 44827-9775
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In The Matter Of The Application Of Black
Fork Wind Energy, LLC For A Certificate To
Site A Wind-Powered Electric Generating
Facility In Richland And Crawford Counties.

CASE NO. 10-2865-EL-BGN

AMENDMENT TO JOINT STIPULATION AND RECOMMENDATION

00

1. INTRODUCTION

On September 28, 2011, Black Fork Wind Energy, LLC (the "Applicant"), the Ohio

Farm Bureau Federation and the Staff of the Ohio Power Siting Board (collectively the "Parties")

filed a Joint Stipulation and Reconnnendation (the "Stipulation") in this proceeding. In the

Stipulation, the Parties expressly reserved the right to amend the Stipulation. Aocordingly, this

amendment to the Stipulation is submitted for filing on the case docket.

II. RECOMMENDED CONDITIONS

The parties to this amendment hereby agree to amend Section II of the Stipulation to add

the following recommended conditions to the Stipulation:

72. Applicant shall comply with Crawford County's Rules Regarding the Issuance of

Permit for Movement of Overweight and Over Dimension Vehicles as existing or as may be

modified or amended in the future.

73. Applicant shall enter into a written "Road Use Agreement" with the appropriate

county officials and supported by adequate financial assurances. The "Road Use

Agreement" must be subject to approval by the Board of County Commissioners. Further,

Thi® is to certify that the images apPeasin4 are &D
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unless otherwise approved by the Board of County Commissioners, this "Road Use

Agreement" must not supplant the County's rules regarding issuance of permits for

movement of overweight and over dimension. vehicles which are independently enforceable

by the County.

74. Where improvements or repairs are necessary, Applicant shall comply with all

applicable statutory requirements for the engineering, design, construction, improvement or

repair of roads and bridges necessitated by the Project during the construction, maintenance

and decommissiorring phases. All work must be completed in accordance with the applicable

statutory requirements and, as required, under the jurisdiction of the local governmental

authorities. This would include compliance with all applicable statutes addressing

engineering and design, construction, competitive bid requirements and prevailing wage and

other statutory requirements, as well as a signed road use agreement between the Applicant

and the Board of County Commissioners. All work must be completed at Applicant's cost,

including engineering review and design work, preparation of plans and specifications,

preparation of construction bid documents and contracts, preparation of bond and surety

obligations, supervision and inspection costs, attorneys fees and other professional costs.

75. Applicant shall finalize, and provide to the County Engineer, the final delivery

route plan and the required traffic and roadway improvement structures at least sixty (60)

days prior to the preconstruction conference.

76. Applicant shall repair at its cost, or reimburse the County or Township, for any

damage to public roadways, bridges and other transportation improvements to restore the

improvement to at least original condition and to reimburse the County or Township for any
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other costs incurred. Again, any repair wark must comply with all applicable statutory

requirements.

77. Applicant shall coordinate with, and obtain all approvals from,local authorities

for all temporary or permanent road closures, road restoration or road improvements

necessary for construction and operation.

78. Applicant shall post a bond, escrow or other financial assurance acceptable to the

County and sufficient to provide adequate assurance for any damage to the public roadways

and to cover all costs incurred during the construction, maintenance and deconunissioning

phases.

79. Applicant shall avoid where possible or minimize any damage to field tile

drainage systems and to make proper repair for any damage to field tile in coordination with

the County Soil and Water Conservation District or other local authority.

80. The collection systems should not be permitted in the public right-of-way without

compliance with all safety requirements and subject to the County approval.

Ill. EFFECT OF SIGNATURE.

By executing this amendment, the Board of County Commissioners of Crawford County

hereby state that it does not oppose the Stipulation, and supports and adopts recommended

conditions 72 through 80 of this amendment. By executing this amendment, the Staff of the

Ohio Power Siting Board hereby states that it does not oppose this amendment.
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The undersigned hereby stipulate and agree and they represent that they are authorized to

enter into this amendment to the Joint Stipulation and Recommendation on this S day of

October, 2011.

A ^04 /
M. Howard Petricoff
Stephen M. Howard
Michael J. Settineri
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Attomeys for Black Fork Wind Energy, LLC

Chad A. Endsley
Ohio Fariu. Bureau Federation
280 North High Street
PO Box 182383
Columbus, Ohio 43218
Attomey for the Ohio Farm Bureau Federation

S

ones
hen Reilly

Assistant Attorney Generals
Public Utiliites Section
Office of Ohio Attorney General Mike DeWine
180 E. Broad Street, 6th Floor
Columbus, Ohio 43215
Attorneys for the Ohio Power Siting Board

^^-pl^fitZE riS7^n0. G'f^+.i^cse.t,'>

Staff

Assistant Attorney General
Environmental Enforcement
Office of Ohio Attorney General Mike DeWine
30 East Broad Street, 25th Floor
Columbus, Ohio 43215
Attorneys for the Ohio Power Siting Board

E. Collier
Stephen P. Grassbaugh
Benesch Friedlander Coplan & Aronoff LLP
41 S. High Street, 26a' Floor
Colunibus, Ohio 43215
Attorneys for the Board of County
Comtnissioners of Crawford County
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was served by hand delivery upon John
Jones and Stephen Reiliy, Assistant Attomeys General, Public Utilities Section, 180 B. Broad
Street, 6"' Floor, Columbus, OH 43215 and via Ovemight Mail upon the following persons
listed below this 5th day of October, 2011:

Debra Bauer and Bradley Bauer
7298 Remlinger Road
Crestline, Ohio 44827-9775.,._,

Gary Biglin
5331 State Route 61 South
Shelby, Ohio 44875

Karel A. Davis
6675 Champion Road
Shelby, Ohio 44875

Carol and Loren Gledhill
7256 Remlinger Road
Crestline, Ohio 44827-9775

Brett A. Heffner
3429 Stein Road
Shelby, Ohio 44875

Ohio Farm Bureau Federation
Chad A. Endsley
280 North High Street
PO Box 182383
Columbus, Ohio 43218

_.._.. .._..,,. ..
Grover Reynolds
7179 Remlinger Road
Crestline, Ohio 44827-9775

Margaret and Nick Rietschlin

4240 Baker Road
Crestline, Ohio 44827-9775 ... ........... _...,_._. _.......

Orla Collier III
Benesch, Friedlander, Coxlan & Amoff LLP
41 South High Street, 26 Floor
Columbus, Ohio 43215

{ Mary Studer
6716 Remlinger Road
Crestline, Ohio 44827-9775

John Warrington
7040 SR 96
Tiro, Ohio 44887

-5-

: Thomas Karbula
3026 Solinger Road
Crestline, Ohio 44827-9775

Alan and Catherine Price
7956 Remlinger Road
Crestline, Ohio 44827-9775

Michael J. Settineri
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MINUTES

REGULAR MEETING OF THE OHIO POWER SITING BOARD

January 23, 2012

Members Present:

Todd A. Snitchler, CJ
Dr. Theodore Wymy;
Rocky Black for Dr.
Brian Cook for Scott
Chad Smith for Chrisi.
Fred Shimp for Jim Zd
Senator Seitz, Designr".^
Representative Jay Goi

^griculture
n Agency
Jevelopment
t Resources

Members Absent:

Public Member (Vacan^
Senator Tom Sawyer
Representative Louis W?

Resolution 426-12 -- Minutes of the Regular Board Meeting, November 28, 2011.
Chairman Snitchler moved to accept the minutes of the prior Board meeting. B. Cook
seconded the motion. The resolution passed.

ofResolution 427-12 -- Case No. 10-2865-EL-BGN In the Matter of the Application

Black Fork Wind Ener¢y LLC for a Certificate to Site a Wind-Powered Electric
Generating Facility in Richland and Crawford Counties, Ohio. Chairman Snitchler

moved to approve the application. T. Wymyslo seconded the motion. The resolution

passed.

ofResolution 428- 12 - Case No. 11-902-EL-BGN. In the Matter of the Application

Glacier Ridae Wind Farm LLC for a Certificate to Site a Wind-Powered Electric
Generation Facility in Hardin and Logan Counties. Ohio. Chairman Snitchler moved

to approve the request to withdraw the application. F. Shimp seconded the motion. The

resolution passed.

APPX000043



Resolution 429-12 - Case Nos. 10-2439-EL-BSB and 10-2440-EL-BTX. In the

Matter of the Applications of the City of Hamilton and American Municipal Power,

Inc. for a Certificate of Environmental Compatibility and Public Need for the
Construction of a Transmission Line and Substation in Franklin and Washington
Townships. Chairman Snitchier moved to deny the requests for rehearing and leave to
intervene. C. Smith seconded the motion. The resolution passed.

(March 26, 2012)
Todd A. Snitchler, Chairman
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BEFORE

THE OHIO POWER STTING BOARD

In the Matter of the Application of Black Fork )
Wind Energy, L.L.C. for a Certificate to Site a )
Wind-Powered Electric Generating Facility In )
Crawford and Richland Counties, Ohio. )

Case No. 10-2865-EL-BGN

OPINION, ORDER, AND CERTIFICATE

The Ohio Power Siting Board (Board), coming now to consider the above-entitled
matter, having appointed administrative law judges to conduct the hearings, having
reviewed the exhibits and testimony introduced into evidence in this matter, and being
otherwise fully advised, hereby issues its Opinion, Order, and Certificate in this case as
required by Chapter 4906, Revised Code.

APPEARANCES:

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff, Stephen M.
Howard, and Michael J. Settineri, 52 East Gay Street, P.O. Box 1008, Columbus, Ohio
43216-1008, on behalf of the appficant, Black Fork Wind Energy, LLC.

Mike DeWine, Ohio Attorney General, by John J. Jones, Assistant Section Chief, and
Stephen A. Reilly and Devin D. Parram, Assistant Attorneys General, Public Utilities
Section, 180 East Broad Street, Columbus, Ohio 43215, and Christina E. Grasseschi,
Summer J. Koladin Plantz, Assistant Attorneys General, Environmental Enforcement
Section, 30 East Broad Street, 25th Floor, Columbus, Ohio 43215, on behalf of the Board's
Staff.

Chad A. Endsley, 280 North High StreeE, P.O. Box 18238, on behalf of the Ohio Farm
Bureau Federation.

Benesch, Friedlander, Coplan, & Aronoff, LLP, by Orla Collier III, 41 South High
Street, 26th Floor, Columbus, Ohio 43215, on behalf of the Board of Crawford County
Commissioners, the Board of Richiand County Commissioners, the Richland County
Engineer, the Plymouth Township Trustees, the Sharon Township Trustees, and the
Sandusky Township Trustees.

John Warrington, Loren Gledhill, Carol Gledhill, Mary Studer, Alan Price,
Catherine Price, Nick Rietschlin, Margaret Rietschiin, Bradley Bauer, Debra Bauer,
Grover Reynolds, Brett Heffner, Gary Biglin, and Karel Davis, pro se.
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OPINION:

L SUMMARY OF TBE PROCEEDINGS

All proceedings before the Board are conducted in accordance with the provisions
of Chapter 4906, Revised Code, and Chapter 4906, Ohio Administrative Code (O.A.C.).

On December 1, 2010, Black Fork Wind Energy, LLC (applicant, company, or Black
Fork) filed a preapplication notification letter, pursuant to Rule 4906-5-08(A), O.A.C.,
regarding a public informational meeting to be held in Shelby, Ohio regarding an
application for a certificate of environmental compatibility and public need (certificate)
that it planned to file with the Board (Applicant Ex. 1) for a proposed wind farm located in
Crawford and Richland counties. On Jariuary 11, 2011, Black Fork filed proof of
publication of the natice of the public information meeting which appeared in the
Mansfield News Journal and the Bucyrus Telegraph Forum. On December 16, 2010, the
applicant held the public informational meeting at the Shelby High School in Shelby, Ohio.
Black Fork is a corporation and a person within the definition of Section 4906.01(A),
Revised Code. The project is a major utility facility as defined in Section 4906.01(B)(1),
Revised Code.

On March 9, 2011, Black Fork filed a motion for waivers of certain filing require-
ments under Rule 4906-17, O.A.C., including a waiver of the requirement to file an
application one year prior to commencement of construction under Section 4906.06(A)(6),
Revised Code. On 141arch 10, 2011, Black Fork filed its application for a certificate to
construct the proposed wind-powered electric generating facility. Also on March 10, 2011,
Black Fork filed a motion for a protective order for certain documents as part of its
application. On March 22, 2011, the Ohio Farm Bureau Federation (OFBF) filed a motion
to intervene. On April 28, 2011, Black Fork and the Board's Staff (Staff) flled a joint motion
to extend the time of the completeness review period pursuant to Rule 4906-7-12, O.A.C.
By entry of May 3, 2011, the OFBF's motion to intervene was granted; the applicanYs
requests for waiver of Section 4906.06(A)(6), Revised Code, and for waiver of Rules 4906-
17-05(AX4), 4906-17-05(B)(2)(h), and 4906-17-08(C)(2)(c), O.A.C., were granted; the
applicant's request for.a waiver of Rule 4906-17-04, O.A.C., was denied; the motion for
protective order was granted; and the parEies' joint motion for an extension of time was
granted.

On June 10, 2011, the Board notified Black Fork that, pursuant to Rule 4906-1-14,
O.A.C., the application had been found to be complete, whereupon copies of the
application were served upon local government officials. By entry of June 22, 2011, a local
public hearing was scheduled on September 15, 2011, at the Shelby Senior High School, in
Shelby, Ohio and an adjudicatory hearing was scheduled for September 19, 2011, in
Columbus, Ohio. In accordance with Rule 4906-5-0$, O.A.C., public notice of the hearings
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was published in the Mansfield News-Journal and in the Bucyrus Telegraph. Forum on June 30,
2011. Proof of publication was filed with the Board on July 19, 2011, and September 12,
2011. In accordance with Rule 4906-5-08(C)(3), O.A.C., the applicant filed a sample letter
sent to adjoining and affected property owners. By entry of August 30, 2011, the following
jurisdictions and individuals were granted intervention in this case: the Board of Crawford
County Commissioners (Crawford County), the Board of Richland County
Comtnissioners, the Richland County Engineer, the Plymouth Township Trustees, the
Sharon Township Trustees, the Sandusky Township Trustees, John Warrington, Loren
Gledhill, Carol Gledhill, Mary Studer, Alan Price, Catherine Price, Thomas Karbula, Nick
Rietschlin, Margaret Rietschlin, Bradley Bauer, Debra Bauer, Grover Reynolds, Brett
Heffner, Gary Biglin, and Karel Davis. The motion to intervene filed by t+Yilliam Alt was
denied. Staff conducted an investigation concerning the enviroxunental and social impacts
of the project and filed its report of investigation (Staff Report) on August 31, 2011.

'The local public heari.ng was held on September 15, 2011 in Shelby, Ohio: At the
hearing, 25 witnesses gave public testimony. The adjudicatory hearing commenced on
September 19, 2011, and was recessed in order to allow the parties an opportunity to
conduct settlement negotiations. On September 20, 2011, the parties requested that the
evidentiary hearing be continued to October 11, 2011. By entry of September 21, 2011, the
evidentiary hearing was continued to October 11, 2011. On September 28, 2011, as
amended on October 5, 2011, Staff, the applicant, the OFBF, and Crawford County filed a
Joint Stipulation and Recommendation (Stipulation) (Jt. Ex. 1). The evidentiary hearing
reconvened and was held on October 11, 12, and 13, 2011. On October 21, 2011, Thomas
Karbula filed a notice of withdrawal of his intervention.

II. PROPOSED FACILITY

The applicant proposes to construct and operate the Black Fork Wind Farm project
with up to 91 wind turbines and 200 megawatt (MW) of capacity near Shelby, Ohio. The
project area covers 24,200 acres in Auburn, Jackson, Jefferson, and Vernon townships in
Crawford County and Plymouth, Sandusky, and Sharon townships in Richland County.
The facilities in the project area would be located on approximately 14,800 acres of leased
private land, with 150 participating landowners. The applicant has designed the project to
accommodate three possible turbine models depending on availability and cost at the time
of ordering. The structures would oonsist of a three-bladed horizontal axis turbine and
nacelle on top of an off-white monopole tubular steel tower. The turbine layout will not
change as a result of the turbine model selected by the applicant; however, the number of
turbines constructed will depend on the turbine model chosen for the project, as each
model has a different generation capacEty. The total height would vary by turbine model,
ranging from 426 feet to 494 feet. The hub height for the turbines would be between
262 feet and 328 feet. The maximum rotor diameter would be 331 feet. A 34.5 kilovolt
(kV) underground electric collecti.on system would be installed to transfer the power from
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each wind turbine location to a collection substation where it would be connected to
American Electric Power's (AEP) 138 kV electric transrnission line at the AEP Howard
substation. The appficant intends on ut3lizing an open arm of AEP's existing Howard-
Fostoria Central 138 kV towers to place a new 138 kV conductor that would transport
energy generated from the project from the applicant's new substation to AEP's existing
Howard Substation, then distribute it to the electric power grld. The applicant has
proposed three permanent meteorological (met) towers, up to 80 meters in height, in the
project area in order to monitor wind resources during the operation of the wind farm. Up
to approximately 29.6 miles of new or improved access roads would be needed to support

the facility. (Staff Ex.1 at 6-7; Applicant Ex. 7 at 3.)

Iit. CERTthTCATTON CRITER7A '

Pursuant to Section 4906.10(A), Revised Code, the Board shall not grant a certificate
for the construction, operation, and maintenance of a major utility facility, either as
proposed or as modified by the Board, unless it finds and determines all of the following:

(1) The basis of the need for the facility if the facility is an electric
transmission line or gas or natural gas transmission line.

(2) The nature of the probable environmental impact.

(3) The fadlity represents the muumum adverse environmental
impact, considering the state of available technology and the
nature and economics of the various alternatives, and other
pertinent considerations.

(4) In the case of an electric transmission line or generating facility,
that the facility is consistent with regional plans for expansion
of the electric power grid of the eiectric systems serving this
state and interconnected utilfty system and that the facility will
serve the interests of electric system economy and reliability.

(5) The fac3lity will comply with Chapters 3704, 3734, and 6111,
Revised Code, and all rules and standards adopted under those
chapters and under Sections 1501.33, 1501.34, and 4561.32,

Revised Code.

(6) The facility will serve the public interest, convenience, and

necessity.

(7) The impact of the facility on the viability as agricultural land of
any land in an existing agricultural district established under
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Chapter 929, Revised Code, that is located within the site and
alternate site of the proposed major facility.

(8) The facility incorporates maximum feasible water conservation
practices as determined by the Board, considering available
technology and the nature and economics of various

alternatives.

The record in this case addresses all of the above-required criteria. Ln accordance
with Chapter 4906, Revised Code, the Board promulgated rules which are set forth in
Chapter 4906-17, OAC., prescribing regulations regarding wind-powered electric
generation facilities and associated faci3ities.

HBARINGW. SUbMARY OF THE LOCAL PUBUC

At the local public hearing held on September 15, 2011, 13 witnesses testified in
support of Black Fork's application and 12 witnesses testified against the application.
Those testifying in favor of the application highlighted, anton.g other things, the economic
benefit that would be gained by the affected counties and schools, the fact that wind
power is renewable and a clean source of power, that concerns about how this project will
impact local roads and drainage have largely been resolved, and that this wind projeck will
create jobs and not be expected to have a significant adverse impact on agricultural
production in the area (September 15, 2011, Local Hearing Transcript at 21-23, 58, 68, 70-
71, 75, 77, 80-82, 89, 98). Those testifying in opposition to the proposed projected
ernphasized, among other things, issues pertaining to noise, shadow flicker, ice throw, the
loss of an unobstructed landscape, as well as eoncerns regarding whether the project will
negatively impact property values, public health, existing wildlife, existing telephone,
television (TV), and internet reception, existing water wells and aquifers, and the
environment in general. Opponent testimony also raised questions regarding whether the
project would make use of turbines produced in foreign countries, whether wind turbines
require back-up power, and whether governm.ent subsidies woutd fim.ction to obscure the
project's true costs. Other opponent testimony raised claims that the applicant has
engaged in harassing behavior towards local property owners, and questioned whether
the app)icant can be trusted and be properly bonded (Id. at 14-18, 20-21, 26, 28, 32-33, 56,

91).

V. SUMMARY OF THE STAFF REPORT

A. Basis of Need - Section 4906.10(A)(1), Revised Code

Staff states that the basis of need cri.terion specified under Section 4906.10(A)(1),
Revised Code, applies oniy if the major utility facility under review is an electric
transmission line or gas or natural gas transmission line. Because the major utility facility
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components, concrete, gravel, and heavy equipment to each
turbine site; however, the applicant does not expect
construction and operation of the wind faxm to noticeably
increase local traffic or impact other local services in the project

area.

(13) Wind farm construction activity would impact local roads and
bridges. The pavement condition of the state, county, and
township roads along the regional delivery route could be
impacted by construction and material delivery equipment.
Truck loads heavier than the state legal limit may impact the
existing state, county, and township bridges.

(14) The large turning radius required for the transport of wind
turbine generator components may cause the truck and/or
trailer to travel outside the existing pavement at intersections.
In areas where wide turns are required, temporary alterations
to the intersections would be required, iruluding installation of
gravel fill outside of the pavement limits as a temporary
surface for truck/trailer tarns, installation of drainage pipes
and temporary culverts as an altemate means of drainage, and
relocation of utility poles, signs, and other installations.

(15) The applicant expects that post-construc[ion and operational
impacts to roads and bridges would be limited, as the roads
would be sufficient in handling any traffic from operational
and maintenance requirements that the applicant may need to
perform on the wind turbine generator components.

(16) No wetlands, ponds, or lakes would be impacted by this project
during construction or operation.

(17) The applicant has indicated that 20 bodies of water (streams
and ditches) would be crossed by electrical coIlection lines.
The applicant has committed to utilizing horizontal directional
driliing (HDD) under these bodies of water to install the
electrical collection tines, resulting in no disturbance to the bed

and banks.

(18) The applicant requested inform.ation from the Ohio
Department of Natural Resources (ODNR) and the United
States (U..S.) Fish and Wildlife Service (L3SFFNS) regarding state
and federally listed threatened and endangered plant and
anitnal species on June 23, 2009- Additionally, during field

-8-
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assessments of the survey corridor and areas, Ecology and
Environment, Inc. (E&E), a consulting firm retained by the
applicant identified state and federal listed species, in addition
to common wildlife species.

(19) The applicant has performed a preliminary review of the
geology of both Crawford and Richland counties. At this time,
there does not appear to be any geological conditions present
that would restrict or constrain the construction of the facility
in the designated project area.

(20) The project would not alter any groundwater patterns or cause
any significant or lasting impacts to the groundwater resources.
Groundwater wells used for domestic water supplies should
not be affected in any way during and after the construction of
the wind turbines in the project area.

(21) No significant adverse impacts to public or private water
supplies are anticipated due to construction or operation of the

project.

(22) The applicant has stated that turbines 25, 30, 42, 43, and 83
would be located within Zone A of the Federal Emergency
Management Authority's 100-year floodplain, and would not
increase the base flood elevation.

(23) All of the turbines under consideration cut-outl at wind speeds
of at least 25 meters per second (mjs), or 56 miles per hour
(mph). All proposed turbines are certified by the International
Electrotechnical Commission that they are designed to
withstand high wind speeds of at least 37.5 m/s or 84 mph.

(24) The applicant plans to install Vestas V100, GE 1.6-100, or
Siemens SWT 2.3-101 wind turbines. The project would
indude a substation with a locked security fence, transformer
fire suppression system, a lightning protection system, and
would comply with NFPA 70E standards and QSHA

requirements.

(25) Noise impacts from construction activities would include the
operation of various trucks and heavy equipment. Impacts

-9-

1 Cut-out wind speed refers to the wind speed at which a wind turbine ceasea to produce energy.
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from construction noise would be temporary and would be
primarily restricbed to daylight hours.

(26) The applicant conducted baseline sound measurements at eight
points within the project area in order to estimate the actual
ambient noise levels. Recorded ambient noise levels {LBQ)2
across these eight points ranged from 49 to 58 decibels (dBA)
during the day and from 38 to 52 dBA at night.

(27) In order to limit potentially high levels of sound to residents
and other individuals, a 1,250-foot minimum separation
distance was utilized by the applicant when siting wind
turbines.

(28) The applicant states that the Vestas V100 turbine would not
generate operational noise in excess of the ambient 1EQ plus
five dBA at any nonparticipating receptor. The Siemens SWT
2.3-101 and the GE 1.6-100 turbines result in 20 and 52 dBA,
respectively, nonparticipating receptors that would experience
sound levels in excess of the ambient LaQ plus five dBA.

(29) The applicant's realistic shadow fficker simulations identified
17 nonparticipating receptors modeled to receive 30 hours or
greater per year of shadow flicker. The receptors exposed to
greater than 30 hours per year are not identical across turbine
technologies/layouts.

(30) TV stations most likely to produce off-air coverage to Crawford
and Richland counties are those at a distance of 40 miles or less.
Specific impacts to TV reception could include noise generation
at low channels in the very-high frequency (VHF) range within
one-half mile of turbines and reduced picture quality. Signal
loss could occur after construction.

(31) The applicant states that the facility will not impact radio, TV,
and other communication services in the project area, and that
the facility has been sited to avoid known tower structures in
the project area.

(32) The applicant identified 10 microwave paths intersecting the
project area. Based upon the calculated worst-case scenario
and subsequent internal analysis, no proposed turbine

2 LEQ refers to the equivalent continuous sound level, or average sound level, over a specific period of time.
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locations are expected to obstruct the identified microwave
paths.

(33) Wireless telephone network commttnications should be
unaffected by wind turbine presence and operation.

(34) On February 28, 2011, the applicant submitted the turbine
coordinates to the National Telecommunications and
Information Administration (NTIA) for review. No potential
for radar interference was identified through this government
agency review.

(35) The proposed facility would be decommissioned once it is no
longer operational. Decommissioning includes the dismantling
and removal of all towers, turbine generators, transformers,
and overhead cables; removal of underground electric cables;
removal of foundations, buildings, and ancillary equipment;
removal of surface road material; and restoration of the roads
and turbine sites to the same physical condition that existed
immediately prior to erection of the commercial wind-powered
electric generating facility.

(36) The applicant has not proposed the posting of a bond or
equivalent financial security in an amount to ensure that funds
are available to complete decommissioning. They have
proposed posting a financial instrument within 180 days after
the twentieth anniversary of the operations date, per
landowner lease agreements. Staff believes this schedule is

inadequate.

(Staff Ex. I at 18-26.)

Based on the preceding considerations, Staff recommends that the Board find that
the nature of the probable environmental impact has been determined for the proposed
facility and that the application complies with the requirements specified in Section
4906.10(A)(2), Revised Code, provided that any certificate issued by the Board for the
proposed facility include the conditions specified in Staff's recommended conditions of

certificate. (Staff Ex.1 at 26.)

C. Minimum Adverse Environmental Impact - Section
490610(A)(3) Revised Code

Section 4906.10(A)(3), Revised Code, states that the Board may not grant a
certificate for the construction, operation, and maintenance of a major utility facility unless
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it finds and determines that the facility represents the minimum adverse environmental
impact, considering the state of available technology and the nature and economics of the
various alternatives, and other pertinent considerations. The Staff Report includes the
following information concerning the topic of whether the facility represents the minimum
adverse environmental impact, considered in light of the criteria set out in Section
4906.10(A)(3), Revised Code:

(1) Site Selection

The applicant received a. waiver from providing a comprehensive site selection
study due to specific requirements of a wind-powered electric generation facility. The
applicant provided a general discussion that addressed the factors deemed necessary for a
viable wind project and illustrated the process by which the project was micro-sited within
the project area. Abundant wind resources, agricultural land, and available transmission
interconnections were discovered in Richland and- -Crawford counties. Additionally,
Colorado-based energy developer, Gary Energetics, had already initiated preliminary
technical and envirorunental studies and secured lease agreements from land owners for
the construction of a wind farm in the area. Having identified this project site as
promising for wind generation, the applicant acquired the Black Fork Wind Farm from
Gary Energetics. The project area had, thus, already been established prior to acquisition
of the project and no other regional sites were considered. Additional factors were
considered in the siting of individual wind turbines, collection lines, and access roads
within the project area. The applicant installed three additional meteorological towers in
March, April, and May 2009 to measure wind resources in the project area. The wind data
from these towers was used to predict electric production from potential turbine locations,
using various turbine models. The applicant identified and implemented setback
requirements for residences, property lines, public rights-of-way, and other features.
Additionally, the applicant evaluated visual effects, ice throw, blade shear, shadow flicker,
impacts to local fauna, flora, and wetlands, as well as effects on local roads, cultural
resources, and agricultural lands. Access roads were sited to avoid or minimize crossing
wetlands, streams, and forested areas, as well as to minimize loss of agrlcultural land.
(Staff Ex. 2 at 27.)

tem(2) Collection Line 5y

The applicant is proposing to place all collection Iines underground, minimizing
impacts to waterways and aesthetic impacts. However, Staff does not find the collection
system between turbines 30 and 44 running to turbine 57 to represent minimal adverse
impacts. This portion of line runs nearly four miles between the nearest turbines, across
agricultural fields. Staff recommends that the applicant design a system to incorporate
these lines into the western portion of the project, bundled with other proposed collection
corridors. (Staff E)L 2 at 27.)
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(b) Recreational Areas

Two recreational use areas are within one mile of the project area: Woody Ridge
Golf Course and Lowe-Volk Park. Woody Ridge Golf course is a public, 18-hole golf
course that is located approximately 0.5 miles south of the northern project boundary. The
nearest turbine to the course is 0.5 miles. At this distance, visual and noise impacts and
shadow flicker are expected to be minimal. Lowe-Volk Park, located 0.7 miles south of the
southwestern project boundary, is a 38-acre park with hiking trails, a picnic area, fishing,
and a nature center. The dosest wind turbines would be 1.5 miles from the park. While
visible from some areas of the park, forested zones would act as natural screening,
reducing the visual impact of the wind project. Noise impacts and shadow flicker are not
expected to impact park visitors. (Staff Ex. 2 at 28.)

(c) Cultural and Archaeological Resources

The applicant has identified 27 historic structures, six archaeological sites, and six
Ohio Genealogical Society-listed cemeteries within the project area for the facility. The
applicant determined that the indirect visual 'unpact from the project would not alter or
affect the qualities or attributes that contribute to the historical or architectural significance
of each identified landmark or NRHP-listed and NRHP-eligible structure. The applicant
has noted that although mitigation options are fimited due to the nature of the project, it
has considered and incorporated mitigation options to reduce the visual impacts,
including screening, uniform turbine design, and turbine color to blend with the sky at the

horizon. (Staff Ex. 2 at 29.)

(d) Aesthetics

The applicant conducted a view-shed analysis, considering topography and project
structure heights, to determine the visibility of the turbines within a five-mile radius of the
project area. No vegetative or struclaral screening was accounted for in the study. Based
on this analysis, the applicant estimates that one or more wind turbines.would be visible
from most vantage points within the study area. Wind turbines would also be visible from
recreational use areas, cultural landmarks, and area residences. The project area is
predominantly open land used for agriculture, making vegetative screening impractical.
Furthermore, due to the height of the wind turbines, the applicant is required to
implement a Federal Aviation Administration (FAA) lighting plan, in which red flashing
lights are placed atop the nacelle of several turbines to assure safe fl'ight navigation
through the area. When complying with FAA lighting requirements, the applicant will
install the minimum number of lights at the minimum intensity required by the FAA to
dimiaish potential visual impacts. The project is expected to have a long-term aesthetic
impact on residences near the facil.ity. The facility would be visible from many of the
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residences in the project area. Screening the turbines from view is not a practical
mitigation measure as the project area is predominantly open land used for agriculture,
and visual impacts would be unavoidable. (Staff Ex. 2 at 29.)

(e) Economics

Construction of the project would result in $290 to $400 million in spending.
Between $51 and $69 million of total construction costs would be spent within the region
on equipment, materials, labor, site preparation, and associated development costs. The
facility would have a direct and indirect economic benefit to the region during
construction and operation of the project. Total construction employment is estimated to
be between 70 and 95 on-site workers, with an estimated construction payroll of $5.7 to
$7.2 million during the one-year construction phase. Operations and maintenance (O$rM)
activities would require eight to 10 full-time employees with a total annual payroll
between $443,000 and $575,000. Once fully constructed, this project could indirectly create
between 37 and 51 jobs locally for operational and maintenance support. The local
economy would benefit from direct and indirect purchases for locally-supplied goods and
services. (Staff Ex. 2 at 29-30.)

(5) Ecologlicallmpacts

(a) Surface Waters

The project area is located on the Lake Erie-Ohio River Basin Divide with 64 percent
of the project area falling into the Lake Erie Watershed and 36 percent in the Ohio River
Watershed. No major rivers are present in the project area; however, there are several
perennial and intermediate streams draining to three watersheds. The project is not
expected to impact any high-quality surface waters because the area is predominately
being used to produce cultivated crops. However, the project could pose some impacts to
surface waters, primarily associated with erosion and sedimentation that can impact
downstream surface waters. The use of best management practices (BlvtPs) will minimize
impacts associated with turbidity and downstream sedimentation. (Staff Ex. 2 at 30.)

Ympacts to water bodies (streams and ditches) would be minimized by utilizing
HDD for installing the underground eledric collection system. Potential waterbody
impacts associated with HDD would include disturbances around the bore pits and
impacts from potential frac-outs.3 In order to minimize impacts during HDD, the drilling
equipment would be set up away from riparian corridors and the drilling activity would
be closely monitored for signs of frac-outs. Staff recommends that the applicant submit a
detailed frac-out contingency plan for Staff review and approval. (Staff Ex. 2 at 30.)

3 Frac-outs occur when drilling mud or other lubricants used during the drilling process escape through
fractures in the underlying materiaL

APPX000059



10-2865-EL-BGN -16-

(b) Vegetation

The applicant determined that approximately four acres of forested areas would be
removed as a result of construction of the project, with the majority of the tree clearing
occurring as a result of electric collection line installation. To avoid the cutting of trees
within a high-quality woodlot, Staff would require the applicant to reroute the
underground electric collection lines proposed between turbine sites 16 and 90, so as to
avoid the woodlot between these two turbine sites, or utilize HDD or another avoidance
measure acceptable to Staff. (Staff Ex. 2 at 30)

InstaIling culverts or other crossing methods can darnage stream banks, which can
lead to more erosion. The applicant would utilize BMPs to minimize erosion during the
placement of a permanent culvert to access turbine 37. After construction, the applicant
would immediately reseed the bank to minimize erosion. Additionally, Staff, ODNR-
Division of Wildlife (ODNR-DOW), and the USFWS recommend that the applicant adhere
to seasonal cutting dates (September 30th to April 1a) for the ciearing of trees that exhibit
suitable Indiana bat summer habitat, such as roosting and maternity roost trees. (Staff Ex.
2 at 30-31.)

(c) Wildlife

Segments of this project contain habitats likely to support common reptilian,
amphibian, avian, mammalian, and aquatic species. These species would likely be
impacted, both directly and indirectly, during the construction, operation, and
maintenance of the proposed fac.ility. Faunal impacts would include the loss of habitat;
increased habitat fragmentation; increased disturbance such as noise, lighting, and human
activity; and temporary and permanent displacement. In addition, operational impacts are
expected to include bird and bat mortalities through direct strikes. Furthermore, mortality
to bats is likely to.occur from barotraumas.4 (Staff Ex. 2 at 31.)

The findings from the mist-netting survey report conducted by E&E suggested that
there are breeding populations of five bat species within the project boundaries. The
applicant used a+Y+h-dmum turbine setback of at least 100 meters (328 feet) from turbine
centers, and approximately 50 meters (164 feet) from the blade tip, to forest edges to
eliminate the potential for turbine blades to spin over forested areas where bat activity is
most concentrated. The applicant further states that it does not anticipate that operation of
the project would have a significant impact on bat populations in the project area Staff
states that, if it is determined that significant mortality, as defii ►ed in ODNR`s approved,
standardized protocol, has occurred, then a mitigation plan will be required to reduce the
risk of mortality to birds and bats. (Staff Ex. 2 at 31.)

Barotraumas are any of several injuries arising from changes in pressure upon the body.
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(d) Public and Private Water Supplies

The applicant has stated that no significant adverse impacts to public or private
water supplies are anticipated due to construction of the project. Staff states that the
applicant should conduct spill response training to construction and O&M Staff as needed
to limit potential for impact. According to Staff, the applicant should also use prudent
design including, but not lisnited to, the use of containment structures for oil and
chemicals used during construction, operation, and/or ntaintenance. Staff also
recommends compliance with any drinking water source protection plans developed by
cities-and villages within the project boundaries. Staff explains that complian.ce with these
control mechanisms m;nim;zes the potential impact to public and private water supplies.
(Staff Ex. 2 at 31.)

(6) Geology a xid Seismoloey

(a) GeoloQy

The applicant identified, in general, the geologic units within the project area for
Richland and Crawford counties. Glacial drift covers the entire project area, although this
material t.hins to the south, and overlies bedrock material consisting of shale and
sandstone. According to Staff, the geotecbnical exploration report shall include an
evaluation of site specific conditions at each wind turbine location. This evaluation will
include soil characteristics, static water level, rock quality description (RQD) percent
recovery, depth and description of the bedrock contact, and recommendations needed for
the final design and construction of each wind turbine foundation, as well as the f"inal
location of the transformer substation and interconnection substation. The applicant will
be required to fill all boreholes, and borehole abandonment must be in accordance to state
and local regulations. Staff also notes that the applicant shall also complete a full and
detailed geotechnical report for each wind turbine location to confirm that there are no
issues that would restrict or constrain the construction of the facility. The applicant has
requested and received a waiver to allow for an extension in submitting site-specific
information regarding wind turbine locations. Staff states that, although the applicant
does not anticipate the need to blast at this project, should site-specific conditions warrant
blasting, the applicant must submit a blasting plan to the Staff for review and acceptance
at least 60 days in advance of any blasting. (Staff Ex. 2 at 32.)

(b) Soil Suitabilitv

The appflcant has identified 81 different soil types within the facility area. The site-
specific engineering qualities and characteristics of the soils have yet to be determined.
CTL Thompson, Inc., has provided a preliminary summary of the soil suitability within
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the project area. The applicant does not anticipate any restrictions or hazards that would
prevent construction of this project. (Staff Ex. 2 at 32.)

(7) Public ^Safetv

(a) Public Services and Facilfties

The project is not expected to cause any significant impacts on local services or
facilities. During facility construction, local, state, and county roads might experience
increased traffic; however, sufficient road capacity exists to absorb these increases.
Demand for certain public services, like permit issuance and/or traffic guidance, might
aLso increase temporarily. Project-related increases in local school enrollment are expected
to be negligible, as the wind farm would employ only 8 to 10 permanent operators.
Finally, required adherence to strict hazard and safety standards will mitigate the
potential for fire or medical accidents during facility construction. (Staff Ex. 2 at 32.)

The applicant states that existing roads are adequate to handle increases in traffic
during construction. Some traffic management may be necessary during construction and
some modifications to existing roads may be needed to facilitate the delivery of turbine
components. The applicant claims that road modifications will be authorized by the
ltichland County Engineer and Crawford County Engineer prior to construction and the
applicant would obtain all necessary traffic permits from the Ohio, Department of
Transportation (ODOT), the Richland County Engineer, and the Crawford County
Engineer. Because local emergency responders would likely be unfamiliar with
addressing emergencies related to wind turbines, the applicant would meet with local
emergency personnel to provide training and review site-specific risks prior to

construction. (Staff Ex. 2 at 32.)

Staff explains that the electric collection system for the wind farm would be buried
four feet underground. By law, anyone with underground facilities must be a member of
a one-call system such as the Ohio Utilities Protection Service (OUPS). The OUPS
establishes a commun.ication link between the wind farm owner and individuals planning
any digging activity. Staff notes that the owner of the buried facilities is required to mark
underground lines before any digging or excavation work begins. (Staff Ex. 2 at 33.)

(b) Roads and BridQes

Wind farm construction equipment is expected to impact local roads. The pavement
condition of state, local, and county thoroughfares along regional delivery routes could be
damaged by construction and material delivery equipment, particularly dump truck and
concrete truck traffic. The Staff Report notes that some modifications to local roads would
be needed, including the expansion of intersection turns to accommodate specialized
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turbine component delivery vehicles and conventional construction trucks. (Staff Ex. 2 at

33.)

All intersections in the area would need 'unprovements to accommodate the
oversized/overweight vehicles for turbine delivery from the rnanufach.uer. These trucks
require minimum clearances due to their size and turning radii. According to Staff, there
does not appear to be any significant construction challenges such as steep grades, existing
structures, or significant clearing with the proposed improvements. Clearing of vegetation,
relocating traffic signs, grading of the terrain, extension and/or reinforcement of existing
drainage pipes and/or culverts, reestablishment of a ditch line, if necessary, and
construction of a suitable roadway surface to carry construction traffic must be addressed
for each public roadway. Staff states that it is waiting to review the final route study to
determine the roads used for delivery, road conditions, and obstructions. (Staff Ex. 2 at

33.)

(c) Construction Noise

Noise impacts from construction activities would include the operation of various
trucks and heavy equipment. The applicant provided estimates of sound levels associated
with operation of this construction equipment. Although the applicant intends to use
BMPs for noise abatement during construction, many of the construction activities would
generate significant noise levels. However, Staff believes that the adverse impact of
construction noise would be minimal because it is temporary and intermittent, it would
occur away from most residential structures, and most construction activities would be

limited to normal daytime working hours. (Staff Ex. 2 at 33.)

(d) Oyerational Noise

The applicant retained Resource Systems Group, Inc. (RSG) to conduct noise studies
of potential impacts from operation of the facility. Staff notes that some atmospheric

conditions can further propagate or amplify sound, e.g., wind shear and temperature
inversions. Wind shear can result in aerodynamic modulation, a rhythmic noise pattern,
or pulsing, which occurs as each blade passes through areas of different wind

speed/direction. (Staff Ex. 2 at 33.)

The noise impact of the wind farm also depends on the existing ambient noise level
of the project area. An acoustic survey of the project area was conducted between June 3
and 11, 2009. Eight survey locations were acousticaily sampled. Recorded ambient noise
levels across the three points within the project area ranged from 49 to 58 dBA during the
day and from 38 to 52 dBA at night. In order to limit sound levels to residents and other
individuals, 1,250-foot buffer areas were utilized by the applicant when siting wind
turbine generators. The applicant utilized an operational sound output of 48 dBA at all
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nonparticipating receptors as a design goal. The Vestas V100 turbine meets this goal. The
Vestas turbine would not result in operational increases to the ambient LEQby greater than
five dBA at any nonparticipating receptor. However, the Siemens SWT 2.3-101 and the GE
1.6-100 turbines do not meet this goal; they result in 20 and 52 nonparticipating receptors
that, respectively, would exceed the applicable standard. (Staff Ex. 2 at 34.)

A 2001 New York State Department of Environmental Conservation (NYSDEC)
document5 states that "in non-industrial settings the noise level should probably not
exceed ambient noise by more than 6 dBA at the receptor. An increase of 6 dBA may cause
complaints. There may be occasions where an increase in noise levels of greater than 6
dBA might be acceptable." The NYSDEC recommends that, while it may be acceptable in
some noninclustrial settings, an inc.r'ease in ambient noise levels of greater than 6 dBA
warrants further study of potential impacts. The Vestas V100 layout presents the
minimum adverse acoustical impact to nonparticipating residents within one-mile of the

project area. (Staff Ex. 2 at 34.)

(e) Shadow Flicker

The applicant used WindPRO to calculate how often and in which intervals a

specific receptor could be affected by shadows generated by one or more wind turbines.
The calculation of the potential shadow impact at a given shadow receptor, defined as a
one-meter square area located one meter above ground level, is carried out by stimulating
the environment near the wind turbines and shadow receptors. The position of the sun
relative to the turbine rotor disk and the resulting shadow is calculated in time steps of
one minute throughout a complete year. If the shadow of the rotor disk, which in the
calculation is assumed solid, at any time casts a shadow on a receptor, then this step is
registered as one minute of potential shadow impact. These calculations took into account
the wind turbine location, elevation, and dimensions, and the receptor location and

elevation.,(Staff Ex. 2 at 35.)

A wind turbine's total height and rotor diameter were induded in the WindPRO
shadow flicker models. The taller the turbine, the more likely shadow flicker could have
an effect on the local receptors, as the ionger shadow has greater potential to reach beyond
obstacles such as trees or hills. The larger the rotor diameter, the more area on the ground
could be affected by shadow flicker. The Vestas V100 turbine creates the most shadow
flicker impact to receptors. The Vestas turbine would expose 17 nonparticipating
receptors to greater than 30 hours per year. The GE 1.6-100 turbine creates the least
shadow flicker impact to receptors. The GE turbine would expose 13 nonparticipating
receptors to greater than 30 hours per year. (Staff Ex. 2 at 35.)

S NYSDEC. (February 2, 2001). Assessing and Mitigating Noise Impacts (p.14)• Albany, New York. Retrieved

from the NYSDEC Web site: hU //rrww dec nv eov/docs 'ts e' ofreraflons odflnoise2000.wif
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Realistic conditions based on the turbine's operational time, operational direction,
and sunshine probabilities were used to calculate a realistic amount of shadow flicker to
be expected at each shadow receptor. The applicant simulated shadow flicker from the
proposed turbines out to one kilometer (3,280 feet). Shadow flicker beyond one kilometer
from a turbine in northern latitudes such as Ohio can occur seasonally at sunrise and
sunset when lower sun elevation angles occur. Staff notes that no state or national
standards exist for frequency or du.ration of shadow flicker from wind turbine projects.
However, according to Staff, international studies and guidelines from Germany and
Australia have suggested 30 hours of shadow flicker per year as the threshold of
significant impact, or the point at which. shadow fficker is commonly perceived as an
annoyance. This 30-hour standard is used in at least four other states, including Michigan,
New York, Minnesota, and New Hampshire. Accordingly, the applicant and Staff utilized
a threshold of 30 hours of shadow fficker per year for their analyses. (Staff Ex. 2 at 35.)

Additional screen3ng factors such as trees and adjacent buildings were not
considered within the realistic analysis. The same is true for receptors expected to receive
greater than 30 hours of shadow flicker exposure. Staff points out that, if additional
screening were modeled, this could result in lower shadow flicker exposure amounts and
possibly reduce receptors above 30 hours per year to below that threshold. (Staff Ex. 2 at

35.)

Staff explains that shadow flicker frequency is related to the wind turbine's rotor
blade speed and the number of blades on the rotor. Shadow flicker at certain frequencies
may potentially affect persons with epilepsy. For about three percent of epileptics,
exposure to flashing lights at certain intensities or to certain visual patterns may trigger
seizures. This condition is known as photosensitive epilepsy. The frequency or speed of
flashing light that is most likely to cause seizures varies from person to person. Flashing
lights most likely to trigger seizures are between the frequency of five to 30 flashes per
second or hertz (Hz).6 Staff states that this project's maximum wind turbine rotor speed
translates to a blade pass frequency of approximately 0.8 Hz and, therefore, would not be
likely to trigger seizures. As modeled, the GE 1.6-100 turbine presents the minimum
adverse shadow f4icker impact to nonparticipating residents within one-miie of the project

area. (Staff Ex. 2 at 35-36.)

(f) Communication Interference

Staff explains that off-air TV stations transmit broadcast signals from terrestrial
facilities. The signals can be received directly by a TV receiver or house=mounted antenna.
TV stations most likely to produce off-air coverage to Crawford and Richland counties are

b&pitepsy Faundation of America: Retrieved. Dec. 21, 2009, from Epilepsy Foundation Web site:
htEp: / /cvww.epilepsyfoundation.org/ about/photosensitivitp
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those at a distance of 40 miles or less. Specific impacts to TV reception could include noise
generation at low channels in the VHF range within one-half nvle of turbines, and reduced
picture quality. Signal loss could occur after facility constructicm; therefore, the applicant
proposes to mitigate accordingly. According to Staff, the transition to digital signal has
reduced the likelihood of these effects occurring. (Staff Ex. 2 at 36.)

The applicant states that the facility will not im.pact radio, TV, and other
communication services in the project area, and that the facility has been sited to avoid
known tower structures in the project area. The applicant does not offer mitigation for
these towers should an impact occur but proposes coordination and ntitigation if any
unanticipated impacts to TV or AM/FM radio reception were to occur. Mitigation could
include offering TV hookups, where a cable system is available, or direct broadcast
satellite TV receptlon systems to those affected. Staff believes a third party should
complete a baseline TV reception study prior to facility construction and that any
subsequent losses to reception during facility operation should be-mitigated. (Staff Ex. 2 at

36-37.)

Staff states that microwave telecommunication systems are wireless point-to-point
links that communicate between two antennas and require dear line-af-sight conditions
between each antenna. The applicant identified 10 microwave paths intersecting the
project area. Based upon the calculated worst-case scenario, no proposed turbine locations
are expected to obstruct the identified microwave paths. The applicant concluded that no
potential for microwave interference exists for the turbine locations considered within the
application. Signal blockage caused by the wind turbines would not degrade the wireless
telephone network because of the way these systems are designed to operate. If the signal
cannot reach one cell, the network design allows it to be able to reach one or more other
cells in the system. As such, Staff asserts that local obstacles are not normally an issue for
wireiess telephone systems. (Staff Ex. 2 at 36.)

(g) Local and LongRan ge Radar Interference

Wind turbines can interfere with civilian and military radar in some scenarios. The
potential interference occurs when wind turbines reflect radar waves and cause ghosting
(false returns) or shadowing (dead zones) on receiving monitors. Radar interference thus
xaises national security and safety concerns. In the majority of cases, the U.S. Department
of Defense fnids that the interference is either not present, is not deemed significant, or can
be readily mitigated. Potential interference is highly site-specific and depends on local
features, the type of radar, and wind farm characteristics. In some cases, radar
interference can be corrected with software that deletes radar signals from stationary
targets. On February 28, 2011, the applicant submitted the turbine coordinates to the
National Telecommunications and Information Administration (NTIA) for review. No
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potential for radar interference was identified through this government agency review.

(Staff Ex. 2 at 36-37.)

(h) Blade Shear and Ice Throw

Staff explains that blade shear is the phenomenon where a rotating wind turbine
blade, or segment, separates from the nacelle and is thrown a distance from the tower. The
applicant asserts that past incidences of blade shear have generally been the results of
human error. Staff has also found that past incidences can be attributed to design defects
during manufacturing, poor maintenance, control system malfuncEion, or lightning strikes.
Staff points out that the GE Energy (GE) 1.6-100, Siemens SWT 2.3-101, and Vestas V100
are certified to international engineering standards. The turbines have the following
safety features to address blade shear: two independent braking systems, a pitch control
system, a lightning protection system, and turbine shut down at excessive wind speeds
and at excess blade vibration or stress, and the use of setbacks. The applicant has
incorporated a wind turbine layout with a minimum residential setback distance of 1,250
feet, and a property setback of 563 feet. Staff believes that installing and utilizing these
safety control mechanisms minimizes the potential for blade shear and associated impacts.

(Staff Ex. 2 at 37.)

Similarly, Staff explains that ice throw is the phenomenon where accumulated ice
on the wind turbine blades separates from the blade and falls or is thrown from the tower.
The applicant indicates that all turbines would have the following safety features to
address ice throw: two independent braking systems, ice detection software, automatic
turbine shut down at excessive vibration, and automatic turbine shut down at excessive
wind speeds. The applicant has incorporated a wind turbine layout with a minimum
residential setback distance of 1,250 feet. (Staff Ex. 2 at 37.)

GE, the manufacturer of one of the turbine models under consideration by the
applicant, has developed specific safety standards for ice throw and blade shear for all of
their turbine models and has recommended the use of an ice detector and other measures
if people or objects (e.g., occupied structures, roads) are within a distance of 150 percent of
the sum of the hub height and rotor diameter. Staff offers that it has been deterinined that
turbines of the similar dimensions as the GE models would need to be located a distance of
approximately 301.5 meters (989 feet) from any structure or roads. (Staff Ex. 2 at 37.)

Staff's evaluation of the turbine locations, utilizing this study, determined that
turbines 44 and 51 would need to be relocated or resized to meet this minimum setback
distance. Staff recommends that public access be restricted with hazards of ice conditions,
and that the applicant would install ice detection software for the site and an ice
detector/sensor alarm that triggers an automatic shutdown. Staff also recommends that
the applicant relocate and/or resize proposed turbines 44 and 51 to conform to a setback
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distance of 150 percent of the sum of the hub height and rotor diameter from roads and
structures. Staff believes that adhering to these safety measures would sufficiently
address the issue of ice throw. (Staff Ex. 2 at 37-38.)

(i) Hi, Wr_inds

Staff explains that the turbines are designed to withstand high wind speeds and
have the following safety features in case of high winds: two independent braking systems
and automatic turbine shut down at excessive wind speeds. The GE 1.6-100 and Siemens
SWT 2.3-101 turbines are certified by the Internationat Electrotechnical Commission (IEC)
as Qass II wind turbines, and have been designed to withstand wind speeds of 42.5 m/s
or 95 mph. The Vestas V100 wind turbine has been certified by the IEC as a Class S wind
turbine, and has been designed to withstand 42.5 m/s or 95 mph wind speeds. The
applicant has incorporated a wind turbine layout with a mirdmum residential setback
distance of 1,250 feet, and a property setback of 563 feet. Staff submits that installing and
utilizing these safety control mechanisms minimizes the potential impacts from high
winds. (Staff Ex. 2 at 38.)

(j) Pipeline Protection

Staff has found that there are at least five natural gas pipelines within the project
area. In order to avoid a serious safety risk and significant environmental impact, Staff
recommends that all turbines be located a minimum setback distance from natural gas
pipelines of at least 1.1 times the total height of the turbine structure as measured from its
tower's base, excluding the subsurface foundation, to the tip of its highest blade. This
setback would ensure that, if a turbine were to fall with a blade fully extended, the tower
and/or blade would not land on the pipeline right-of-way and affect the operation of the
pipeline. Based on the tallest turbine model proposed for this project, with a tip height of
150.6 meters, the recommended pipeline setback would equate to 166 meters (544 feet).
The applicant has indicated that proposed turbines $, 15, 18, 33, and 37 are located
approximately 166 meters or less from the pipelines. Staff recommends that these turbines
be resized and/or relocated in order to meet the recommended setback from the pipelines.

(Staff Ex. 2 at 38.)

(k) Decommissioninu

According to Staff, MW-scale wind turbine generators typically have a life
expectancy of 20 to 25 years. The current trend has been to upgrade older turbines with
more efficient ones, while retaining existing tower structures. If not upgraded, turbines
may go into a period of nonoperation, where no expectation of reoperation exists, and they
are generally decommissioned at such time. Staff states that, upon decommissioning, the
site must be restored and redaimed to the same general topography that existed prior to
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the beginning of the construction of the commercial facility, with topsoil re-spread over
the disturbed areas at a depth similar to that in existence prior to the disturbance. (Staff

Ex. 2 at 38.)

Staff notes that the applicant has not proposed the posting of a bond or equivalent
financial security in an amount to ensure that funds are available to complete
decornmissioning. According to Staff, the applicant has proposed posting a financial
instrument within 180 days after the twentieth anniversary of the operations date, per
landowner lease agreements. Staff believes this schedule is inadequate due to the time
that would elapse before assurance funds would be posted. Staff also believes that the
application lacks specificlty in a schedule and method by which requisite
decommiissioning funds are to be posted. Staff states that a project-specific
decommissioning plan, which provides a proposed timetable and methodology for
posting adequate decommissioning funds, should be required at least 30 days prior to a
preconstruction conference for Staff review and acceptance. (Staff Ex. 2 at 39.)

(1) Staff Recommendation Regarding Whether the Record
Suvyorts a Board Determination That the Pronosed

Facility Comylies with the Requirements of Section

490610(A)(3) Revised Code

Overall, the Staff concludes that the project, as proposed, would result in both
temporary and permanent impacts to the project area and surrounding areas. Staff has
recommended several oanclitions in order to address and min=*nizP these impacts. With
the recommended conditions, Staff concludes that minimum adverse environmental
impacts would be realized. (Staff Ex. 2 at 39.)

The Staff recommends that the Board find that the proposed facility represents the
minimum adverse environmental impact, and, therefore, complies with the requfrements
specified in Section 4906.10(A)(3), Revised Code, provided that any certificate issued by
the Board for the proposed facility include the conditions specified in the section of the

Staff Report. (Staff Ex. 2 at 39.)

D. Electric Grid - Section 4906.10(A)(4), Revised Code

Pursuant to Section 4906.10(A)(4), Revised Code, the Board must determine that the
proposed electric generation faciHty is consistent with regional plans for expansion of the
electric power grid of the electric systems serving this state and interconnected utility
systems, and that the facility will serve the interests of electric system economy and
reliability. In its report, Staff evaluates the impact of interconnecting the project into the
existing regional electric transmission system and would be located in the AEP zone of the
P)M Interconnection (PJ.M) control area. According to Staff, the applicant plans to use a
34.5 kV collection system to gather the energy into a single project substation owned by
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the applicant. Staff explains that the energy from the applicant's substation and A.EP`s
operated switchyard would step up the voltage to 138 kV. The power would be delivered
to the AEP Howard Substation via a 138 kV AEP transmission line for distribution to the

local and regional electric grici. (Staff Ex. 2 at 40.) .

Staff notes that PJM is a regional transmission organization (RTO) that coordinates
the movement of wholesale electric in all or parts of 13 states including Ohio and the
District of Columbia. In addition, PJM administers the intercormeciion process of new
generation to the system. Generators wanting to interconnect to the bulk electiic
transmission system located in the P]M control area are required to submit an
interconnection application for review of potential impacts to the system and system
upgrades necessary to maintain system reliability. (Staff Ex. 2 at 40.)

Staff points out that PJM has completed the Feasibility Study and System Impact
Study for the project. The studies summarized the impacts of adding 200 MW from the
proposed facility to the regional bulk power system and identified any traansmission
system upgrades caused by the project that would be required to maintain the reliability of
the regional transmission system. The applicant has not yet signed a construction service
agreement for the upgrades identified in the studies or an interconnection service
agreement with PJM for the proposed facilfty. According to Staff, these agreements will
need to be completed before the applicant will be allowed to interconnect the proposed
facility to the bulk electric transmission system. (Staff Ex. 2 at 40.)

The Staff Report indicates that the applicant provided PJM's generation
interconnection analysis to Staff for review of the impacts of connecting the Black Fork
Wind. Farm to the regional transmission grid. These studies were performed by PJM and
comply with North American Electr.ic Reliability Corporation standards for adding new
facilities. The studies indicated the project would cause no new problems on the local AEP
system or the PJM regional system, the project is consistent with plans for expansion of the
regional power system, and serves the interests of electric system economy and reliability.

(Staff Ex. 2 at 43.)

Staff recommends that the Board find that the proposed facility is consistent with
regional plans for expansion of the electric power grid of the electric systems serving this
state and interconnected utility systems, and that the facility wou.ld serve the interests of
electric system economy and reliability. Therefore, the facility complies with the
requirements specified in Section 4906.10(A)(4), Revised Code, provided that any
certificate issued by the Board for the proposed facility include the conditions specified in

the Staff Report. (Staff Ex. 2 at 43.)
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E. Air, Water, Solid Waste and Aviation - Section 4906.10 A 5
Revised Code

Pursuant to Section 4906.10(A)(5), Revised Code, the facility must comply with
specific sections of the Ohio Revised Code regarding air and water pollution control,
withdrawal of waters of the state, solid and hazardous wastes, and air navigation.

(1) Air

Staff explains that the applicant provided ambient air quality data for the proposed
project area. There are no air monitoring stations in Ricthland and Crawford counties;
however, air monitoring stations in Knox, Franklin, Lorain, and Cuyahoga counties
monitor for the pollutants. The Ohio Environmental Protection Agency (OEPA) lists
Richland and Crawford counties as in attainment with the National Ambient Air Quality
Standards (NAAQS). According to the Staff Report, the operation of the wind farm would
not produce air pollution., therefore, there are no applicable air quality limitations,
NAAQS, prevention of significant deterioration increments, or the need for permits to
install and operate an air pollution source. Staff notes that a permit-to-install or permit-to-
install and operate may be required for access roads. The applicant plans on using an
existing concrete batch plant, which already has an approved permit and would not
require a new permit for a concrete batch plant. The applicant may also need to obtain the

OEPA General Permit for Unpaved Roadways and Parking Areas, with a maximum of 120,000

Vehicle Miles Traveled per Year (General Permit 5.1). In addition, Staff states that the
applicant plans to rr„nim;ze emissions during site clearing and construction by using
BMPs such as using water to wet down open soil surfaces to prevent dust emission. (Staff

Eac. 2 at 44.)

Staff believes that construction and operation of the facility, as described by the
applicant and in accordance with the conditions induded in the Staff Report, would be in
compliance with air emission regulations in Chapter 3704, Revised Code, and the rules
and laws adopted under that chapter. (Staff Ex. 2 at 44.)

(2) Water

The Staff Report notes that neither construction nor operation of the proposed
facility would require the use of significant amounts of water, so requirements under
Sections 1501.33 and 1501.34, Revised Code, are not applicable to this project.
Approximately 13 acres of impervious surface would be generated as a result of the
facility, including turbine foundations and the substation. The faeility would not
sigrrificantly alter flow patterns or erosion and, given the small increase in impervious
surface within the facility, no modifications in the direction, quality, or flow patterns of
storm water run-off are anticipated. Therefore, Staff believes that construction and
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operation of this facility would comply with requirements of Chapter 6111, Revised Code,
and the rules and laws adopted under that chapter. (Staff Ex. 2 at 44-45.)

(3) Solid Waste

The applicant has indicated that it is not aware of preconstruction solid waste
except for limited amounts of woody vegetation debris in the project area. Waste
generated during construction would be approximately 3,500 pounds per turbine and
would consist of packing materials (i.e., plastic, wood, cardboard, and metal packing)
construction scrap, and general refuse. Solid waste generated during operation would not
be a significant amount. The solid waste would be disposed of through the local sotid
waste disposal services. Staff belfeves that the applicant's solid waste disposal plans
would comply with solid waste disposal requirements in Chapter 3734, Revised Code, and
the rules and laws adoptad under that chapter. (Staff Ex. 2 at 45.)

(4) Aviation

Three general aviation public use airports exist within 10 miles of the proposed
facility: Shelby Community Airport (FAA Identifier 12G), which is located two miles east
of the proposed facility and is a privately-owned airport that maintains two active
runways; Galion Municipal Airport (FAA Identifier KGQQ), which is located 3.6 miles
south-southeast of the proposed facility and is a publicly-owned, airport that maintains
one active runway; and Port Bucyrus-Crawford County Airport (FAA Identifier 17G),
which is located 8.6 miles south of the project boundary and is a publidy-owned airport
that maintains two active runways. (Staff Ex. 2 at 45-46.)

Any structure that the FAA deems to be an impact to air travel and/or would have
an adverse physical or electromagnetic interference effect upon navigable airspace or air
navigation facilities will receive a presumed hazard designation. According to Staff, as of
the date the Staff Report was prepared, all turbine locations had been submitted for FAA
review, and had received determinations of no hazard to aviation. The applicant also filed
with the OI]OT-Office of Aviation (ODOT-OA) for review, and received notices of
dearance for this case. (Staff Ex. 2 at 46.)

In accordance with Section 4561.32, Revised Code, Staff contacted ODOT-OA
during review of this application in order to coordinate review of potential impacts the
faeility might have on local airports. When creating the reconvmended conditions for the
certificate, Staff implemented FAA and/or ODOT-OA recommendations where deemed
justified through conversation and exchange with subject matter experts. (Staff Ex. 2 at

46.)
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(5) Staff Recommendation Reearding Whether the Record
Supports a Board Determination That the Pronosed
Facility CoMRlies with the Reauirements of Section
490610(A)(5)Revised Code

Staff states that the proposed facility complies with the requirements specified in
Section 4906.10(A)(5), Revised Code, provided that any certificate issued by the Board for
the certification of the proposed facility inclixde the conditions specified in the Staff

Report. (Staff Ex. 2 at 46.)

F. Public Interest Convenience, and Necessity - Section 4906.10(A)(6).

Revised Code

Pursuant to Section 4906.10(A)(6), Revised Code, the Board must determine that the
faality will serve the public interest, convenien.ce, and necessity.

(1) Public Notice

In the Staff Report it is noted that, pursuant to Rule 4906-5-06, O.A.C., a copy of the

accepted, complete application in this proceeding was duly served upon the Riehland and
Crawford county commissioners, the Crawford County Econoinic Development

Partnership, the Richland County Regional Planning Commission, and the Aubum,

Jackson, Jefferson, Sandusky, Vernon, Richland, Plymouth, Sandusky, and Sharon

township trustees on June 17, 2011. On the same date a copy of the appllcation was sent as

well to the Bucyrus, Gallon, Mansfield-Richland County (Main and Ontario branches), and

Marvin Memorial (Shelby, Ohio) libraries. (Staff Ex. 2 at 47.)

Furthermore, Staff notes that, in accordance with Rule 4906-7-07(C), O.A.C., the ALJ

scheduled a local public hearing for September 15, 2011, in Shelby, Ohio, and an

adjudicatory hearing for September 19, 2011. The applicant was also directed to issue
public notice of these hearings in newspapers of general circulation in the project area.

The pubiic notice for these hearings appeared in the Mansfield News Journal and the

Bucyrus Telegraph Forum on June 30, 2011. Staff verifies that the appficant submitted proof

of publication on July 19,2011. (Staff Ex. 2 at 47.)

(2) Public Interaction

Staff states that, pursuant to Rule 4906-17-08(E)(1), O.A.C., an application for a

certificate of environmental compatibility and public need must include a description of
the applicant's public interaction programs. According to the applicant, company
representatives have been meeting with local government officials, as well as participating

landowners, since 2010, and the applicant has maintained an official community presence
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since that time and plans to open a local office near the project area to help further
communications with project stakeholders during facility construction. (Staff Ex. 2 at 47.)

Staff also summarizes that the applicant hosted a public informational meeting on
December 16,2010, to provide project information to the general public and to answer any
questions about the project, and notice of the meeting appeared in the Mansfield News

Journat and the Bucyrus Telegraph Forum on December 7, 2010. According to the applicant,
almost 200 people attended the public meeting and many of the questions at the pubfic
meeting covered topics discussed in the certificate application, iancluding construction
impact on traffic, groundwater, birds and bats, as well as public services, tax subsidies,
and renewable energy resources. (Staff Ex. 2 at 47-48.)

(3) Public Comment

According to the Staff Report, to date, 20 entities have requested leave for
intervention in this proceeding and many of them have expressed opposition to the project
as proposed by the applicant. The most common complaint is the proximity of turbines
and associated facilities to residential struchues. Other complaints include risks to health
and safety, noise, damage to the environment, and the use of public funds. Blade shear,
ice throw, shadow flfcker, and interference with communication equipment are also
mentioned. At the time of the Staff Report, Staff notes that there was one letter of support
filed in this proceeding. (Staff Ex. 2 at 48.)

(4) Liability Insurance

Staff notes that, pursuant to Rule 4906-17-08(E)(2), O.A.C., a certificate application

must also include a description of any insurance programs for providing liability

compensation for damages to the public during construction or operation of the proposed

facility. According to the applicant, liability insurance will be maintained at all times
duren.g the development, construct3on, and operation of the proposed project. The

company will maintain in force a general liability policy with $1 million per occurrence
and $2 million in the aggregate during the construction phase. Excess liability coverage
will insure against claims of $4 million per occurrence and in the aggregate. Following

construction, the applicant wiIl maintain in force general and excess liabzlity coverage with

a combined limit of no less than $10 million per occurrence and in the aggregate.
Participating landowners are listed as additional insured on the polici.es and can obtain a

copy of the certificate by submitting a written request ta the applicant. As indicated

above, the applicant began meeting with participating landowners in 2010. Since then, the

applicant has entered into voluntary lease agreements with about 1501andowners for the
use of more than 14,800 acres of land in Richland and Crawford counties. According to
the applicant, approximately 99 percent of the land leased for this project would be
returned to its current use once construction is complete. In addition, all participating
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landowners, at the election of the applicant, would receive annual payments during
facility operations. According to the applicant, total lease payments are expected to fall
between about $120,000 to $250,000 annually. The lease agreements are valid for 30 years
from the date of commercial operation with an option to extend for two additiona110 year
terrns. According to the applicant, a memorandum of each executed lease agreement has
been filed with the County Recorder's Offices of Richland and Crawford counties. (Staff

Ex. 2 at 48.)

(5) Alternative Enerev Portfolio Standard

Staff notes that Amended Substitute Senate Bill Number 221 (SB 221) of the 127th
General Assembly requires that, beginning in 2009, a portion of the electricity sold to retail
customers in Ohio come from renewable energy resources. Renewable energy resources
include wind generation technologies. At least 50 percent of the renewable energy
requirement must be satisfied with resources located within the state of Ohio. Electric
distribution utilities or electric services companies may, at their discretion, comply with all
or part of the renewable energy requirements through an electricity supply contract or
tluough the use of renewable energy credits (RECs). (Staff Ex. 2 at 48-49.)

According to the applicant, the proposed facility would provide up to 200 MW of
renewable energy to the bulk transmission system operated by PJM. Staff notes that the
applicant intends to fill the need for a more diverse national energy portfolio and to enable
Ohio electric utilities and services companies to meet the renewable energy requirements
of SB 221. Staff believes the proposed facility would likely qualify as an in-state renewable
energy resource under SB 221 and could play an important role in helping Ohio electric
utilities meet their requirements under the law. However, to date, the applicant has not
signed a power purchase agreement for the electricity or any RECs that may be generated
by the proposed facili.ty. (Staff Ex. 2 at 48-49.)

(6) Economics

Staff provides that, in accordanee with Rule 4906-17-08(C)(2), O.A.C., an application
for an environmental certificate must also describe the econonuc impact of the proposed
facility. Staff explains that eoonomie impacts from this type of project are usually divided
Into three categories: direct, indirect, and induced. Direct impacts are the result of
spending that otherwise would not have occurred in the area and typically include
spending on construtdon materials, supplies, and labor. Indirect impacts refer to the
economie output of businesses that provide goods and services essential to the project.
These are sometimes called supplier impacts. Induced impacts are those that result from
increased household spending on such items as food and housing. (Staff Ex. 2 at 49.)
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Staff estimates that the total economic impact of ccrostruction activities ranges from
$85.39 million to $116.68 million, depending on the type and size of the turbine selected by
the applicant. Canstruetion activities could add anywhere between 660 and 896 new
direct, indirect, and induced jobs with estimated earnings between $31.64 million and
$42.95 million. Estirnates for total economic activity during facility operations range from
$10.23 million to $13.98 rnillion. Operation-type activities could add anywhere between 56
and 77 additional direct, indirect, and induced jobs with estimated earnings between $2.60

million and $3.53 million each year. (Staff Ex. 2 at 49.)

(7) State and Local Taxes

Staff notes that, on June 4, 2010, the Ohio General Assembly passed Senate Bill 232,
which adjusted the tax structure for advanced energy projects in Ohio. Subject to certain
requirements, qualifying wind energy projects under construction before January 1, 2012,
and placed into service before January 1, 2013, are exempt from real and personal property
taxation. Owners and lessees of such projects are instead required to make annual
payments in lieu of taxes (PILOT) of up to $9,000 per MW of instalIed capadty. This
provision was later extended to qualifying wind energy projects under construction before
January 1, 2015, and placed into service before January 1, 2016.7 The applicant anticipates
paying the maximum armual PILOT of $9,000 per installed MW, about $1.8 million per

year for the proposed project. (Staff Ex. 2 at 50.)

(8) Federal Tax

Staff further offers that the American Recovery and Reinvestment Act of 2009
(ARRA) directed about $16.8 billion towards the U.S. energy industry with the intent of
increasing investment in energy efficiency, renewable energy technology, and grid
modemization. Among other things, the ARRA provided until January 1, 2013, for wind
facilities, and until January 1, 2014, for other qualified renewable facilities, a renewable
energy production credit, i.e., Section 45 credit. It also provided until January 1, 2012, a
renewable energy investment credit, i.e., Section 48 credit, and established a cash grant,
i.e., Section 1603 grant, for any person who placed a qualified energy facility into service
before the end of 2010. In December of 2010, the Tax Relief, Unemployment Insurance
Reauthorization, and Job Creation Act of 2010 extended the availability of Section 1603
cash grants by extending the in-service requirement to December 31, 20118 According to
Staff, now any qualifying wind facility placed into service during 2011 or after 2011, if
construction of the facility began during 2009, 2010, or 2011, and the facility is placed into
service before January 1, 2013, is eligible for the Section 1603 cash grant, The project

7

8

House Bill 153, 129th Genea'al Assembly (Enacted June 29,2011).

Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010. Title VII, Subtitle A. Section

707 of P.L. i 1-312 (Enacted December 17, 2010)•
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schedule submitted by the applicant reveals that construction is intended to begin in 2012.
Thus, Staff notes that the applicant is not eligible for the 1603 cash grant, but is eligible for
renewable energy production credits. However, according to the applicant, this project
could be constructed with or without ARRA grants. (Staff Ex. 2 at 50.)

(9) Staff Recommendation Re,^arding Whether the Record
Supports a Board I}etermination That the Piovosed
Facility Comnfies with the Requirements of Sechon
490610(A)(6) Revised Code

Staff recommends that the Board find that the proposed facility would serve the
pubfic interest, convenience, and necessity, and, therefore, complies with the requirements
specified in Section 4906.10(A)(6), Revised Code, provided that any certificate issued by
the Board for the proposed facility include the conditions specified in the Staff Report.

(Staff Ex. 2 at 50)

G. Agricultural Districts Section 490610(A)(7)Revised Code

Staff notes that, pursuant to Section 4906.10(A)(7), Revised Code, the Board must
deterniine the facility's impact on the viability as agricultural land of any land in an
existing agricultural district within the site of the proposed facility. Within the project
area, a total of 196 acres of temporary impacts and 60.9 acres of permanent impacts would
occur to agricultural land. The impacts to the agricultural district land would not affect
the agricultural district designation of any of the properties within the project area. (Staff

Ex. 2 at 51.)

Staff explains that construction-related ackivities, such as vehide traffic and
materials storage, could lead to temporary reductions in farm productivity caused by
direct crop damage, soil compaction, broken drainage tiles, and reduction of space
available for planting. However, the applicant has discussed and approved the siting of
facility components with landowners in order to minimize impacts, and also intends to
take steps in order to address such potential impacts to farmland, including: repairing all
drainage tiles damaged during construction, removing construction debris, compensating
farmers for lost crops, and restoring temporarily impacted land to its original use. After
construction, only the agricultural land associated with turbines and access roads would
be removed from farm producEion. (Staff Ex. 2 at 51.)

Staff recommends that the Board find that the impact of the proposed facility on the
viability of existing agricultural land in an agricultural district has been determined, and,
therefore, the application complies with the requirements specified in Section
4906.10(A)(7), Revised Code, provided that any certificate issued by the Board for the

APPX000077



10-2865-EL-BGN

proposed facil.ity include the conditions specified in the section of the Staff Report. (Staff

Ex. 2 at 51.)

H. Water Conservation Practice - Section 490610(A)(8) Revised Code

As Staff notes, pursuant to Section 4906.10(A)(8), Revised Code, the proposed
facility must incorporate maximum feasible water conservation practices, considering
available technology and the nature and economics of the various alternatives. Staff states
that it has reviewed the information pertaining to the consumptive use of water for the
construction and operation of the proposed facility. According to Staff, wind-powered
electric generating facilities do not utilize water in the process of electricity production;
therefore, water consumption associated with the proposed electric generation equipment
does not warrant specific conservation efforts. A potable water supply would be provided
to the O&M building for project and personal needs of the several employees using the
facility, but Staff believes the amount of water consumed for these purposes would be

minimal. (Staff Ex 2 at 52.)

Based on its review, the Staff recommends that the Board find that the proposed
facility would incorporate maximum feasible water conservation practices, and, therefore,
it complies with the requirements specified in Section 4906.10(A)(8), Revised Code. (Staff

Ex. 2 at 52.)

VI. STII'ULATION'S RECOMMENDED CONDTIIONS ON THE CERTIP'ICATE

As stated previously, the parties to the Stipulation recomxnend that the Board issue
the certificate requested by applicant, subject to certain conditions, as spelled out in the
Stipulation. The following is a summary of the conditions agreed to by the stipulating
parties and is not intended to replace or supersede the Stipulation. The stipulating parties

agree that:

(1) The facility shall be installed at applicant's proposed site
presented in the March 10, 2011, application, as modified or
clarified by applicant's supplemental filings and by
recommendations in the Staff Report. Acceptable turbine types
shall be limited to the Vestas V100, the General Electric 1.6-100,
or the Siemens SWT 2.3-101 models.

(2) The applicant shall utilize the equipment and construction
practices described in the application, as modified or clarified
in supplemental filings, replies to data requests, and
recommendations in the Staff Report, as modified by the
Stipulation.
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(3) The applicant shall implement the mitigation measures
described in the application, as modified and/or clarified in
supplemental filings, replies to data requests and
recommendations in the Staff Report, as modified by the
Stipulation.

(4) Any new transmission line proposed for construction in order
to deliver electricity from the wind farm shall be presented to
the Board in a filing submitted by the transmission line owner,
and must be approved by the Board prior to construction of the

wind farm.

(5) Any wind turbine site proposed by applicant, but not built as
part of this project, shall be available for Staff review in a future

case.

(6) If, once construction has commenced at a turbine location, it is
determined that the location is not a viable turbine site, that site
shall, within 30 days, be restored to its original condition.

(7) Prior to the commencement of construction, the applicant shall
obtgin and comply with all applicable permits and
authorizations required under federal and atate law. Within
seven days of issuance, copies of permits and authorizations,
including all supporting docurnentation, shall be provided to
Staff.

(8)

(9)

The applicant shall conduct a preconstruction conference prior
to the start of any construction activities. The preconstruction
conference shall be attended by Staff, applicant, and
representatives from the prime contractor and all
subcontractors for the project. The conference shall include a
presentation of the measures to be taken by the applicant and
contractors to ensure compliance with all conditions of the
certificate, and discussion of the procedures for on-site
investigations by Staff during construction. Prior to the
conference, the applicant shall provide a proposed conference
agenda for Staff review.

At least 60 days before the preconstruction conference, the
applicant shall file a letter with the Board that identifies which
of the three acceptable turbine models has been selected.
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(10) At least 30 days before the preconstruction conference, the
applicant shall subniit to Staff, for review and approval, the
final turbine engineering drawings for each turbine location.

(7.1) The applicant shaII not commence construction of the facility
until it has a signed interconnection service agreement with
PJM. The agreement shall address construction, operation, and
maintenance of system upgrades necessary to reliably and
safely integrate the proposed generating facility into the
regional transmission system. The applicant shali provide to
Staff either a copy of the signed agreement or a letter stating
that the agreement has been signed.

(12) The applicant shall redesign the collection line system
connecting turbines 30 and 44 to turbine 57. Better utilization
of disturbed areas of this project shall be among the factors
considered by the applicant in such redesign. Any redesign
will be subject to Staff approval prior to commencement of

construction.

(13) At least 30 days prior to the preconstruction conference and
subject to Staff review and approval, the applicant shall have in
place a complaint resolution procedure in order to address
potential operational concems experienced by the public. Any
complaint submitted must be immediately forwarded to Staff.
The applicant shall, to the satisfactian of Staff, investigate and

resolve any issues complained of.

(14) The applicant shall develop a screening plan for the site
containing the substation, laydown yard, O&M building, and
temporary concrete batch plant. Such screening plan shall
reduce visual and noise effects to surrounding residences and
shall be subject to Staff review and approval prior to

construction.

(15) The applicant shall prepare, subject to review and approval by
Staff prior to construction, a Phase I cultural resources survey
program for archaeological work at turbine locatians, access
roads, construction staging areas, and collection lines. If the
resulting survey work discloses a finding of cultural or
archaeological significance, or a site that could be eligible for
inclusion on the NRHF, then the applicant shall submit for
Staff's acceptance, an amendment, modification, or mitigation
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plan. Any such mitigation effort shall be developed in
coordination with the Ohio Historic Preservation Office
(OIiPO) and be submitted to Staff for review and acceptance.

(16) Prior to the commencement of construction, the applicant shall
conduct an architectural survey of the project area. The
applicant shall submit to Staff a work program that outlines
areas to be studied. If the architectural survey discloses a find
of cultural or architectural significance, or a structure that
could be eligible for inclusion on the NPBP, then the applicant
shall submit for StafPs review and acceptance, an amendment,
modification, or mitigation plan . Any such mitigation effort
shall be developed in coordination with the OHPO and be
submitted to Staff for review and acceptance.

(17) No cornmercial signage or advertisements shall be located on
any turbine, tower, or related infrastructure. If vandalism
occurs, the applicant shall remove or abate the damage within
30 days of discovery or as extended by Staff for good cause
shown, to preserve the aesthetics of the project. Any abatement
other than the restoration to prevandalism condition is subject
to approval by Staff.

(18) The applicant shall avoid, where possible, or minimize to the
maximum extent practicable, any damage to field tile drainage
systems and soils resulting from construction, operation,
and/or maintenannce of the facility in agricultural areas.
Damaged field tile systems shall be promptly repaired to at
least original conditions at the applicant's expense. Excavated
topsoil, with the exception of soil excavated during the laying
of cables for the collection system, shall be segregated and
restored in accordance with the applicant's lease agreement
with the landowner. Severely compacted soils shall be plowed
or otherwise decompacted, if necessary, to restore them to
original conditions, unless otherwise agreed to by the

landowner.

(19) The applicant shall provide a copy of the Floodplain
Development Permit to Staff within seven days of issuance or
receipt by the applicant, whichever is sooner, for turbines 25,

30, 42, 43, and 81

-37-
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(20) At least seven days before the preconstruction conference, the
applicant shall submit to Staff for review and acceptance a copy

of all national pollutant discharge elimination system (NPDES)
permits including its approved: stormwater pollution
prevention plans (SWPPP); spill prevention, containment, and
countermeasure (SPCC) procedures; and erosion and sediment
control plan. Any soil issues must be addressed through
proper design and adherence to the OEPA's BMPs related to
erosion and sedimentation control.

(21) The applicant shall employ erosion and sed"unentation control
measures, construction methods, and BMPs when workmg
near environmentally-sensitive areas andlor when in close
proximity to any watercourses, in accordance with the NPDES
permits and SWPPP obtained for the project.

(22) The applicant shall remove all temporary gravel and other
construction staging area and access road materials after
completion of construction activities, as weather perniits,
unless otherwise directed by the landowner. Impacted areas
shall be restored to preconstruction conditions in compliance
with NPDES permits obtained for the project and the approved
SWPPP created for this project.

(23) The applicant shall not dispose of gravel or any other
construction material during or following construction of the
facility by spreading such material on agricultural land. All
construction debris and a.ll contaminated soil shall be promptly
removed and properly disposed of in accordance with OEPA
regulations.

(24) The applicant shall assure compliance with fugitive dust rules
by the use of water spray or other appropriate dust
suppressant measures whenever necessary.

(25) The applicant shall have a Staff-approved environmental
specialist on site during construction aetivities that may affect
sensitive areas as mutually-agreed upon between the applicant
and Staff, and as shown on the applicant's final approved
construction plan, including vegetation clearing, areas such as a
designated wetland or stream, and threatened or endangered
species or their identified habitat.
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(26) The applicant shall not work Class 3 primary headwater
streams, exceptional warm water habitat, coldwater habitat,
warm water habitat, or streams supporting threatened or
endangered species during fish spawning restricted periods
(April 15 to June 30), unless a waiver is sought from and issued
by the ODNR and approved by Staff releasing the applicant
from a portion of or the entire restriction period.

(27) Sixty days prior to the first turbine becoming commercially
operational, the applicant shall submit a post-construction
avian and bat monitoring plan for ODNR-DOW and Staff
review and approval. This plan will be based on the turbine
layout in conjunction with Condition 1 of the Staff Report. The
applicant's plan shall be consistent with the ODNR-approved
protocol, as outlined in ODNR's On-Shore Bird and Bat Pre- and

Post-Construction Monitoring Protocol for Commercial Wind

Energy Facilities in Ohio (ODNR's Protocol), as amended. If it is
determined that significant mortality, as defined in ODNR's
Protocol has occurred to birds and/or bats, then ODNR-DOW
and Staff will require the applicant to develop a mitigation
plan. If required, the applicant shaIl submit a mitigation plan
to ODNR-DOW and Staff for review and approval within 30
days from the date reflected on ODNR's letterhead, in
coordination with Staff, in which ODNR-DOW is requiring the
applicant to mitigate for significant mortality to birds and/or
bats. lvlitigation initiation time frames shall be outlined in the
ODNR-DOW approval letter and the Board concurrence letter.

(28) The applicant shall contact an ODNR approved herpetologist
prior to any construction in Auburn Township (Crawford
County) and 1'lymouth Township (Richland County) to assess
potential habitat for the Eastern Mississauga rattlesnake. If it is
determined that potential habitat exists, Staff, ODNR-DOW,
and the USFWS shall be contacted to discuss avoidance and
minimization measures.

(29) The applicant shall adhere to seasonal cutting dates of
September 30 through April 1 for removal of suitable Indiana
bat habitat trees, if avoidance measures cannot be achieved.

(30) The applicant shall reroute the underground electric collecEion
lines proposed between turbine sites 16 and 90, to avoid
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impacts to the woodlot located between these turbine sites or
utilize HDD or another avoidance measure acceptable to Staff.

(31) Staff, ODNR-DOW, and the USFWS shall be immediately
contacted if state or federal threatened or endangered species
are encountered during construction activities. Construction
activities that could adversely impact the identified plants Qr
animals shall be halted until an appropriate course of action
has been agreed upon by the applicant, Staff, and ODNR-DOW
in coordination with the USFWS. If threatened or endangered
species are encountered during operation activities, then the
above referenced notification is required within 24 hours.

(32) The applicant shall conform to any drinlrPng water source
protection plan, if it exists, for any part of the facility that is
located within drinldng water source protection areas of the
local villages and cities.

(33) The applicant shall complete a full detailed geotechnical
exploration and evaluation at each turbine site to confirm that
there are no issues to preclude development of the wind farm.
The geotechnical exploration and evaluation shall include
borings at each turbine location. The applicant must fill all
boreholes, and borehole abandorunent must comply with state
and local regulations. The applicant shall provide copies of all
geotechnical boring logs to Staff and to the ODNR Division of
Geological Survey prior to construction.

(34) Should site-specif•ic conditions warrant blasting, the applicant
shall submit a blasting plan, at least 60 days prior to blasting, to
Staff for review and acceptance.

(35) Prior to the use of explosives, the applicant or explosive
contractor shall obtain any required licen.se or temporary
permit from the local county authority or county sheriff. The
applicant shall submit a copy of the license or permit to Staff
within seven days of obtaining it from the local authority.

(36) The blasting contractor shall utilize two blasting seismographs
that measure ground vibration and air blast for each blast. One
seismograph should be placed at the nearest dwelling and the
other placed at the discretion of the blasting contractor.
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(37) At least 30 days prior to the initiation of blasting operations,
the applicant must notify, in writing, alt residents or owners of
dwellin.gs or other structures within 1,000 feet of the blasting
site. The applicant or explosive contractor shall offer and
conduct a preblast survey of each dwelling or structure within
1,000 feet of each blasting site, unless waived by the resident or
property owner. The survey must be completed and submitted
to Staff at least 10 days before blasting begins.

(38) The applicant shall comply with the turbine manufacturer's
most current safety manual and shall maintain a copy of that
safety manual in the operation and maintenance 08&1Vi building
of the facility.

(39) The applicant shaIl become a member of the OUPS prior to
commencement of operation of the facility. Notification of
membership shall be provided to Staff and the applicable board
of county commissioners.

(40) The applicant shall adhere to a setback distance of at least one
and one-tenth times the total height of the turbine structure, as
measured from the tower's base, excluding the subsurface
foundation, to the tip of its highest blade, from any natural gas
pipeline in the ground at the time of commencement of facility
construction specifically to conform to this setback distance. At
least 30 days before the preconstruction conference, the
applicant shall submit to Staff, for review and acceptance, any
required studies that changed due to resized and/or relocated

turbines. '

(41) At least 30 days before the preconstruction conference, the
applicant shall submit to Staff, for review, a proposed
emergency and safety plan to be used during construction, to
be developed in consultation with the fire department(s)
having jurisdiction over the area. Before the first turbine is
operational, the applicant shall submit to Staff, for review, a
fire protection and medical emergency plan to be used during
operation of the facility and that addresses training of
emergency responders, which shall be developed in
consultation with the first responders having jurisdiction over
the area.

-41-

APPX000085



10-2865 EIrBGN

(42) The applicant shall restrict public access to the site at all times
with appropriately placed warning signs or other necessary

measures.

(43) The applicant shall instruct workers on the potential hazards of
ice conditions on wind turbines.

(44) The applicant shall install and utilize an ice warning system
that may include an ice detector installed on the roof of the
nacelle, ice detection software for the wind turbine controller,
automatic vibration monitoring software, or an ice sensor
alarm that triggers an automatic shutdown.

(45) The applicant shalt relocate and/or resize turbines 44 and 51 to
conform to a setback distance that equals 150 percent of the
sum of the hub height and rotor diameter from occupied
structures, including businesses. At least 30 days before the
preconstruction conference, applicant shall submit to Staff, for
review and acceptance, any required studies that changed due
to resized turbines and/or relocated turbines.

(46) The applicant shall provide the final delivery route plan and
the results of any traffic studies to Staff, the Crawford County
Engineer, and the Richland County Engineer 30 days prior to
the preconstrnxction conference. The applicant shall complete a
study on the final equipment delivery route to determine what
improvements will be needed in order to transport equipment
to the wind turbine construction sites. The applicant shall
make all improvements outlined in the final delivery route plan
prior to equipment and wind turbine delivery. The applicant
may deviate from the final delivery route as necessary,
provided the deviation from the final delivery route is
submitted to and approved by Staff, ODOT, the applicable
board of county commissioners, and the applicable county
engineer prior to the use of the alternative delivery route.

(47) The applicant shall repair damage to government-maintained,
public roads and bridges caused by construction activity. Any
damaged public roads and bridges shall be repaired promptly
to their preconstruction state by the applicant under the
guidance of the appropriate regulatory agency. Any temporary
improvements shall be removed unless the applicable board of
county commissioners request that they remain. The applicant
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shall provide financial assurance to the counties that it will
restore the public roads it uses to their preconstruckion
condition. The applicant shall also enter into a road use
agreement with the applicable boards of county commissioners
prior to construction and subject to Staff review.

(48) The facility owner and/or operator repair damage to
government-maintained, public roads and bridges caused by
deconmmissioning activity. Any damaged public roads and
bridges shall be repaired promptly to their
predecommissioning state by the facility owner and/or
operator under the guidance of the appropriate regulatory
agency having jurisdictional authority. The appHcant shall
provide financial assurance to the counties that it will restore
the public roads and bridges it uses to their
predecommissioning condition. These terms shall be defined
in a road use agreement between the applicant and the
applicable board of county commissioners prior to

construction.

(49) The applicant shall obtain all required county and township
transportation permits and all necessary pexTnits from ODOT.
Any temporary or permanent road closures necessary for
construction and operation of the proposed facility shall be
coordinated with the appropriate entities including, but not
limited to, the Crawford County Engineer, the Richland
County Engineer, ODOT, local law enforcement, and health
and safety officials.

(50) At least 30 days prior to the preconstruction conference and
upon selection of the turbine model to be developed, the
applicant shall provide the following to Staff for review and
approval to the extent such inforrnat3on exists and is released to
the applicant by the turbine manufacturer:

(a) The low frequency sound values [sound pressure
level (SPL), dB, Hz] expected to be produced.

(b) The A-weighted and C-weighted sound power
levels, as well as one-third octave band
measurements for the 20 and 25 Hz bands, and a
separate evaluation of the data for low frequency
and impulsivity in accordance with the
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methodologies set forth within IEC 61400-11,

Annex A, A.3, Low Frequency Noise, and A.4,

Impulsivity.

(c) The tonal audibility.

(51) If preconstruction acoustic modeling indicates a facility
contribution that exceeds the project ambient nighttime LEQ (43
dBA) plus 5 dBA at the exterior of any nonparEicipating
residences within one mile of the facility boundary, the facility
shall be subject to further study of the potential impact and
possible mitigation prior to construction.

(52) After commen.cement of commercial operation, the applicant
shall conduct fiirther review of the nnpact and possible
mitigation of all project noise complaints. Mitigation sha.ll be
required if the project contribution at the exterior of any
nonparticipating residence within one mile of the project
boundary exceeds the greater of: (a) the project ambient
nighttime LEq (43 dBA) plus 5 dBA; (b) the validly measured
ambient LEQ plus five dBA at the location of the complaint and
during the same time of day or night as that identified in the
complaint; or (c) other means of mitigation approved by Staff
in coordination with the affected receptors.

(53) General construction activities shall be limited to the hours of
7:00 a.m. to 7:00 p.m., or until dusk when sunset occurs after
7:00 pm. This limitation shall not apply to nacelle, tower, and
rotor erection activities which may need to be carried out
during low wind, nighttime hours for safety reasons. lmpact
pile driving and blasting operations, if required, shall. be
limited to the hours between 7:00 a.m. to 7:00 p.m., Monday
through Friday. Construction activities that do not involve
noise increases above ambient levels at sensitive receptors are
percrntted outside of daylight hours when necessary. The
applicant shall notify property owners or affected tenants
within the meaning of Rule 4906-5-0$(C)(3), O.A.C., of
upcoming construction activities including potential for
nighttime construction activities.

(54) At least 30 days prior to the preconstruction conference, the
applicant shall complete a realistic shadow flicker analysis for
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all inhabited nonparticipating receptors already modeled to be
in excess of 30 hours per year of shadow flicker and provide
the results to Staff for review and acceptance. This analysis
shall incorporate reductions for trees, vegetation, buildings,
obstructions, turbine line of sight, operational hours, wind
direction, and sunshine probabilities.

(55) Any turbine forecasted prior to construction to create in excess
of 30 hours per year of shadow flicker at a nonparticipating
habitable receptor within 1,000 meters shall be subject to
further review and possible mitigation. Mitigation shall be
completed before commercial operation commences and
consist of either reducing the turbine's forecasted impact to 30
hours per year, or other measures approved by Staff in
consultation with the affected receptor(s).

(56) Prior to construction, the applicant shall submit the final layout
and turbine locations to the NTIA for review and approval.
Any cancerns identified regarding obstruction to microwave or
other communication systems sha11 be forwarded to Staff for
review and acceptance prior to construction.

(57) The applicant must meet all Federal Communications
Commission and other federal agency requirements to
construct an object that may affect communications and, subject
to Staff approval, mitigate any effects or degradation caused by
wind turbine operation. For any residence that is shown to
experience a degradation of TV and cell phone reception due to
the facility operation, the applicant shall provide, at its own
expense, cable or direct broadcast satellite TV service and/or
cell phone service.

(58) At least 30 days prior to the preconstruction conference, the
applicant shall complete a baseline TV reception and signal
strength study and provide the results to Staff for review and
acceptance.

(59) All licensed microwave paths and communication systems, as
identified within the application and ail other communications
studies performed for this project, shall be subject to avoidance
or mitigation. The applicant shall complete avoidance or
mitigation measures prior to construction for impacts that can
be predicted in sufficient detail to implement appropriate and
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reasonable avoidance and mitigation measures. After
construction, the applicant shall mitigate all observed impacts
of the project to microwave paths and systems existing or

planned prior to construction within seven days or within a
longer time period approved by Staff.

(60) The applicant must meet all FAA and federal agency
requirements to construct an object that may affect existing
local and/or long-range radar, and mitigate any effects or
degradation caused by wind turbine operation as required by
the FAA or any federal agency.

(61) If any turbine is determined to cause next-generation radar
(NEX.I2AD) interference, the applicant shall propose a technical
or administrative work plan, protecting proprietary interests in
wind speed data, which provides for the release of real-time
meteorological data to the National Weather Service office in
Wilmington, Ohio. If an uncontrollable event should render
this data temporarily unavailable, the applicant shall exert
reasonable effort to restore connectivity in a timely manner.

(62) The applicant must meet all reeommended and prescribed FAA
and ODOT-OA requirements to construct an object that may
affect navigable airspace. This includes submitting all final
turbine locations for ODOT-OA and FAA review prior to
construction, and the nonpenetration of any FAA Part 77

surfaces.

(63) Thirty days prior to any construction, the applicant shall notify,
in writing, any owner of an airport located within two miles
of the project boundary, whether public or private,
whose operations, operating thresholds/rnin;mums,
landing/approach procedures and/or vectors are expected to
be altered by the siting, operation, maintenance, or
decommissioning of the facility.

(64) i7uring construction and after operation, all applicable
structures be lit in accordance with FAA circu.lar 7017460-1 K

Change 2, Obstruction Marking and Lighting; Chapters 4, 12, and

13 (Turbines); or as otherwise prescribed by the FAA.

(65) The applicant shall file all 7460-2 forms with the FAA at least
42 days prior to construction and provide such to Staff for
review and acceptance.

-46-
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(66) The applicant, facility owner, and/or facility operator shall
comply with the following conditions regarding
decommissioning:

(a) Provide the final decommissioning plan to Staff
and the county engineers for review, and for Staff
approval, at least 30 days prior to the
precomstruction conference.

(b) Provide a revised decommissioning plan to Staff
and the county engineers every five years from
the commencement of construction. Th.e revised
plan shall reflect advancements in engineering
techuiques and reclamation equipment and
standards. The revised plan shall be applied to
each five-year decommissioning cost estimate.
The plan and any revisions shall be reviewed and
approved by Staff prior to implementation.

(c) At its expense, complete decommissioning of the
facility; or individual wind turbines, within
12 months after the end of the useful life of the

facility or individual wind turbines. If no
electria.ty is generated for a continuous period of
12 months, or if the Board deems the facility or

turbine to be in a state of disrepair warranting
decammissioning, the wind energy faality or
individual wind turbines will be presumed to
have reached the end of its useful life. The Board
may extend the useful life period for the wind
energy facility or individual turbines for good
cause as shown by the facility owner and/or

facility operator.

(d) Decommissioning shall include the removal and
transportation of the wind turbines off site.
Decommissioning shall also include the removal
of buildings, cabling, electrical components,
access roads, and any other associated facilities,
unless otherwise mutually agreed upon by the
facility owner and/or facility operator and the
landowner. All physical material pertaining ta
the facility and associated equipment shall be
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temoved to a depth of at least 36 inches beneath
the soil surface and transported off site. The
disturbed area shall be restored to the same
physical condition that existed before erection of
the facility. Damaged field tile systems shall be
repaired to the satisfaction of the property owner.

(e) L3uring decommissioning, all recyclable materials,
salvaged and nonsalvaged, shall be recyded to
the furthest extent practicable. All other
nonrecyclable waste materials shall be disposed
of in accordance with state and federal law.

(f) Improvements made to the electrical
infrastructure shall not be removed if doing so
would disrupt the electric grid, unless otherwise
approved by the applicable RTO and
interconnection utility.

(g) Subject to approval by Staff, and seven days prior
to the preconstruction conference, an
independent, registered professional engineer,
licensed to practice engineering in the state of
Ohio, shall be retained by the applicant, facility
owner, and/or facility operator to estimate the
total cost of deconnmissioning in current dollars,
without regard to salvage value of the equipment.

(h) Post and maintain for decommissioning, at its
election, funds, a surety bond, or similar financial
assurance in.an amount equal to the per-turbine
decommissioning costs multiplied by the sum of
the number of turbines constructed and under
construction. The funds, surety bond, or financial
assurance need not be posted separately for each
turbine so long as the total amount reflects the
aggregate of the decommissioning costs for all
turbines constructed or under construction. Prior
to commencement of construction, the applicant,
the facility owner, and/or the facility operator
shall provide a statement from the holder of the

financial assurance demonstratir ►g that adequate

funds have been posted for the scheduled

-48-

APPX000092



10-2865-EL-BGN -49-

construction. Once the financial assurance is
provided, the applicant, facility owner and/or
facility operator shall maintain such funds or
assurance throughout the remainder of the
applicable term and shait adjust the amount of
the assurance, if necessary, to offset any increase
or decrease in the decommissioning costs.

(i) The decommissioning funds, surety bond, or
financial assurance shall be released by the holder
of the funds, bond, or financial assurance when
the facility owner and/or €acility operator has
demonstrated, and the Staff concurs, that
decommissioning has been satisfactorily
completed, or upon written approval of the
Board, in order to implement the
decommissioning plan.

(67) At least 30 days before the preconstruction conference; the
applicant shall submit to Staff, for review and acceptance, the
following documents:

(a) One set of detailed engineering drawings of the
final project design, including all turbine
locations, collection lines, access roads, the crane
route, permanent meteorological towers,
substations, construction staging areas, and any
other associated facilities and access points, so
that Staff can determine that the final project
design is in compfiance with the terms of the
certificate.

(b) A stream and/or wetland crossing plan including
details on specific streams and/or ditches to be
crossed, either by construction vehicles and/or
facility components (e.g., access roads, electric
collection lines), as well as specific discussion of
proposed crossing methodology for each stream
crossing and post-construction site restoration.

(c) A detailed frac-out contingency plan for stream
and wetland crossings that are expected to be
completed via HDD. Such contingency plan may
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be incorporated within the required stream
and/or wetland crossing plan.

(d) A tree clearing plan describing how trees and
shrubs around turbines, along access routes, in
electric coIIection Iine corridors, at construction
staging areas, and in proximity to any other
project faci.lfties will be protected from damage
during constru.ction, and, where clearing cannot
be avoided, how suc.h clearing work will be done
so as to minimize removal of woody vegetation.

(68) If any changes are made to the project layout after the
submission of final engineering drawings, alt changes shall be
provided to Staff in hard copy and as geographically
referenced eleckronic data. All changes outside the
environmental survey areas and any changes within
environmentally-sensitive areas wi11. be subject to Staff review
and approval prior to construction.

(69) Within 60 days after the coxnmencem ►ent of commercial

operation, the applicant shail submit to Staff a copy of the as-
built specifications for the entire facility. If the applicant
demonstrates that good cause prevents it from submitting a

.copy of the as-built specifications.for the entire facility within
60 days after commencement of commerciai operation, it may
request an extension of time for the filfng of such as-bnilt
speciftcations. 'The applicant shalt use reasonable efforts to
provide as-built drawings in both hard copy and as
geographically-referenced electronic data.

('70) The certificate sha1l become invalid if the applicant has not
commenced a continuous course of construction of the
proposed facility within five years of the date of journalization

of the certificate.

(71) The applicant ahall provide to Staff the following information
as it becomes known: the date on which construction will
begin; the date on which construction was completed; and the
date on which the facility began commercial operation.

(72) The applicant shail comply with Crawford County's rules
regarding the issuance of permit for movement of overweight

-50-
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and over-dimension vehicles as existing or as may be modified
or amended in the future.

(73) The applicant shall enter into with the appropriate county
officials a written road use agreement supported by adequate
$nancial assurances. The agreement must be subject to
approval by the board of county commissioners. Further,
unless otherwise approved by the board of county
conimissioners, the agreement must not supplant the county's
rules regarding issuance of permit$ for movement of
overweight and over dimension vehicles which are
independently enforceable by the county.

(74) Where improvements or repairs are necessary, the applicant
shall., during the construction, maintenance and
decommissioning phases, comply with all applicable statutory
requirements for the engineering, design, construction,
improvement or repair of roads and bridges necessitated by the
project. All work must be completed in accordance with the
applicable statutory requirements and, as required, under the
jurisdiction of the local governmental authorities. This would
include compliance with all applicable statutes addressing
engineering and design, construction, competitive bid
requirements and prevailing wage and other statutory
requirements, as well as a signed road use agreement between
the appficant and the board of county commissioners. All work
must be completed at the applicant's cost, including
engineering review and design work, preparation of plans and
speeifications, preparation of construction bid documents and
contracts, preparation of bond and surety obligations,
supervision and inspection costs, attomeys fees, and other

professional costs.

(75) The applicant shall .finalize, and provide to the county
engineer, the final delivery route plan and the required traffic
and roadway improvement structures at least 60 days prior to

the preconstruction conference.

(76) The applicant shall repair, at its cost, or reimburse the county
or township, for any damage to public roadways, bridges and
other transportation improvements to restore the improvement
to at least original condition and to reimburse the cannty or

-51-
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township for any other costs incurred. Any repair work must
comply with all applicable statutory requirements.

(77) The applicant shall coordinate with, and obtain all approvals
from, local authorities for all temporary or permanent road
closures, road restoration or road improvements necessary for

construction and operation.

(78) The applicant shali post a bond, escrow, or other financial
assurance acceptable to the county and sufficient to provide
adequate assurance for any damage to the public roadways
and to cover all costs incurred during the construction,
maintenance, and decommissioning phases.

(79) The applicant shall avoid, where possible, or minimize any
damage to field tile drainage systems and make proper repair
for any damage to field tile in coordination with the county soil
and water conservation district or other local authority.

(80) Without compliance with all safety requirements and subject to
the county approval, the collection systems should not be
permitted in the public right-0f-way.

(Jt. Ex.1 at 2-17; Jt. Ex. 2 at 1-3)

'tnI EVIpENCEE PRESENTED BY NONSIGNATORY PARTIES TO THE STIPULATI N

At the evidentiary hearing held on October 11 through 13, 2011, the intervenors
who were not parties to the Stipulation engaged in cross examination of com panyo

witnesses, Staff's witness, and presented their own testimony which, purp t
challenge and/or provide clarification regarding the testimony presented by the

applicant's witnesses, and the information contained in the app^c and/or cla ifi.catxons
the Staff Report, and/or the Stipulation. These challeng
addressed, primarily, 14 areas. The Board will consider each of the 14 areas individually

below.

A. impa4 on Proverty Values

(1) HearinQ Testimony

Several of the intervenors raised a concern about the potential for the project to

negatively impact the property values of the community (Rietschlin Ex. 1, at 2; Warring.tan

Ex. 1 at 1-2, 5). Further, Mr. Warrington requested that the Board require that the
applicant provide a property value guaranty that would protect homeowners from the
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possibility of a reduction in property values as a result of the project (Warrington Ex. 1 at

7).

Two Black Fork witnesses, David Stoner and Scott Hawken, were questioned on

this topic. Mr. Stoner is a Senior Vice President for Element Power, LLC, and, as such, is

responsible for the development of the company's renewable energy projects in the eastern

U.S, including Ohio, and the project in this case. He has 25 years experience in the electric

utility and independent power business, primarily in project dteight years
speci6cally overseeing the development of wind energy projects for the last
(Applicant Ex. 7 at 1). Mr. Hawken is the Senior Project Manager for the Black Fork wind
project, His duties, in this capacity, include initial site selection, land acquisition, land
negotiation, land owner relations, public relations, outreach to local officials, preliminary
design and layout, environmental impacts and assessment, environmental permitting,

local zoning, and land use permitting. (Applicant Ex. 9 at 1.)

Mr. Stoner testified that, based on his experience, the proposed Black Fork facility
would likely have no negative impact on property values in the area (Tr. at 36). He notes
that, while cl.early the project would positively and directly impact both Black Fork and
those who have signed leases, the broader community could also expect to gain m terms of
tax revenue and economic development (Tr. at 44). Black Fork witness Hawken testified
that the project is projected to create, during construction, an estimated full-time
equivalent of 70 to 95 workers and an estimated eight to 10 full-time jobs during the
project's operational stage. In some cases, these jobs will require specialized skills or

trairung. (Tr. at 192.)

yVhile questioned on the issue of a property value guaranty, both company
witnesses Stoner and Hawken indicated that Black Fork does not support a property value
guaranty. Mr. Stoner explained that no property value guaranty is necessary for two
reasons: first, there will likely be no negative impact from the project on property values
in the area; and second, providing a property value guaranty is both unworkable and not a
standard practice within the wind power industry specifically, or withux other business

sectors more generally. (Tr, at 40,133.)

(2) Board Anal^sis and Conclusion

Upon review of the record, the Board finds that there is no substantive evidence
that supports a finding that the proposed Black Fork facility would have a negative impact
on property values in the area or that a property value guaranty would be appropriate.
The Board believes that the numerous conditions set forth in the Stipulation provide the
framework necessary to mitigate the effect of the project on the community. 'Theiefore, the
Board finds that the request for a property guaranty should be denied.
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B. Use and Storage of Hazardous MateriaLs and Imyact an Water Wells

and Groundwater Resources

(1) Hearing Testimony

Black Fork witness Courtney Dohoney is a senior environmental scientist, whose
duties include overseeing preconstruction biological surveys, reviewing and preparing
comprehensive environmental reports, and obtaining applicable environmental permits.
For the project, she oversaw the design, management, and implementation of studies and
field activities (regarding wetlands, vegetation, wildlife, and threatened and endangered
species, land use, soils, and water impacts) conducted to determine the impact of the
proposed project on the environment (Applicant Ex. 13 at 1-2.)

Ms. Dohoney stated that the project is not expected to impact potable water wells in
the project area (Applicant Ex. 13 at 5). On cross examination, Ms. Dohoney testified that,
during the construction phase of the project, certain types of hazardous materials, such as
diesel fuel in storage tanks and smaA quantities of hydraulic fluids would be on site,

because they are necessary during construction to maintain and operate the construction
equipment (Tr. at 269). She also indicated that small quantities of some hydraulic fluids
used for turbine maintenance are typically stored on site during the operational phase.
She noted that, frequently, it is the turbine manufachu'er, rather than the operator.of the
turbine, who is responsible for turbine maintenance. Thus, whether, after construction is
complete, there will be hydraulic fluids on site used for turbine maintenance largely
depends on which turbine manufacturer is selected. (Tr. at 269.) She submitted that,
overall, given the localized impact that is expected to result from excavation and
dewatering of turbine foundations along with the implementation of a SPCC plan
designed to mini,,,ize the potential release of hazardous substances, impacts to potable
water in the project area are not expected to occur (Applicant Ex. 13 at 5).

(2) Board Analy sis and Conclusion

The Board notes that, as provided for in the Stipulation, the applicant will
implement an SPCC plan designed to minimize the potential release of hazardous
substances. Moreover, under the Stipulation, the applicant is, among other things, also
mandated to: have, on site, an environmental specialist familiar with water quality
protection issues, during construction activities that may affect sensitive areas; conform to
any drinlcing water souree protection plan, if it exists, for any part of the facility that is
located within drinking water source protection areas of the local villages and eities;
promptly remove and properly dispose of all construction debris and all contaminated
soil, in accordance with OEPA regulations; obtain and comply with all permits and
authorizations required under federal and state law; recycle to the furthest extent
practicable, during decommissioning, all recyclable materials, whether salvaged or

APPX000098



10-2865-EL-BGN
-55-

nonsalvaged; and have in place a complaint resolution procedure for addressing any

potential operationai concerns experienced by the public. The Board finds that all of these

conditions, considered together, support a finding that the applicant has taken sound and
sufficient measures to minimize the environmental impact posed by its use of hazardous
materials in constructing and operating its proposed wind farm.

C. Impact on Bird Breedin&

(1) HearinE TestimonV

Brett Heffner, testifying on his own behalf, explained his concerns that the project
would negatively impact birds and bird habitat in the project area. He claimed that the
area is not considered suitable nesting habitat and that birds and that bats would be kilied
as a result of the wind turbines. (Heffner Ex. 1 at 2, 5.) ICarel Davis also expressed
concerns that the project would affect bald eagles that lived in the project area (Davis Ex. 1

at 2).

The Staff Report indicated that breeding bird surveys were not conducted because
agricultural land is not considered to be suitable nesting habit for most species of birds

questioned
(Staff Ex. 2 at 22).On I ro ^ examination, ^ y^ was aiM^y

ilt ifnm factsmuch of the
whether this premise g bird
nonleased land within the project area is not primarily agricultural and, as such, might be
suitable nesting habitat for most species of birds. Ms. Mahoney indicated that the
conclusion that the project area is primarily agricultural is based on the location of the
turbines. The relevant concem, according to Ms. Mahoney, is whether, by clearing the
land for turbines, the applicant would be destroying habitat where birds breed. The
witness admitted that there is certainly breeding habitat within the project area, but the
project is not impacting those areas, and, in building the turbines, Black Fork will not
disturb breeding habitat land. (Tr. at 283-286.) Ms. Mahoney also noted that, subsequent
to doing surveys in the project area, Black Fork was notified by ODNR-DOW, as well as
USFWS, that two active bald eagle nests exist within three ndles of the project boundary.
As a result, Black Fork has engaged in nest monitoring accar'd'ang to protocols established

in consultation with ODNR-DOW and USFWS. (Tr. at 272- 273.)

(2) Board Analvsis and Conclusion

Upon review, the Board finds that the evidence of record supports the conclusion
that the project will not cause a destruction of the habitat where birds breed. Furthermore,
the recoid reflects that Black Fork took the appropriate actions to protect the bald eagles
that are known to exist in proximity to its project. We also note that Conditions
25 through 28 reasonably address issues related to threatened and endangered species and
that Condition 29 will ensure that the applfcant adheres to seasonal cutting dates for

APPX000099



10-2&65-EL-BGN
-56-

removal of suitable Indiana bat habitat trees. Accordingly, we find that the concern about
the impact of the project on bird breeding has been sufficiently addressed by the applicant

and the stipulating parties.

D. Shadow Flicker

(1) HearinQ Testimonv

Jay Haley, P.E., was the Black Fork witness who presented testimony describingg
onshadow flicker studies that he and his firm, EAPC Wind Energy (EAPC) performed

behalf of the applicant, as well as testimony regarding shadow flicker issues generally
(Applicant Ex. 15 at 2-4). Mr. Haley indicated that his firm performed visual simulations
and calculations to determine the shadow flicker impacts on 604 residences near the wind
farin for three different wind turbine models. More detailed studies were conducted on
the 17 nonparticipating residences9 that were predicted, based on the initial study results,
to experience more than 30 hours of flicker per year if the Vestas V10Q turbine was used
for the project. On cross examination, Mr. Haley testified that this further analysis shows
that only 11 of the 17 nonpartic.ipating residences are predicted to exceed the 30 hours per
year threshold. The reduction in anticipated impact is due to the use during the detailed
analysis of more accurate directionat flicker sensors, rather than the omnidirectional
sensors used in the preliminary study. Steps that could be taken to reduce the impact of
shadow flicker at these 11 residences would include planting trees or adding window
blinds, or, as a last resort, curtailing the wind turbine causing the flicker during the times
of flicker. (Applicant Ex. 15 at 2-3.) Mr. Ha1ey conceded that, in order to be an effective
method of mitigation, a tree would have to be at least as high as the window or other
location where the shadow flicker was occurring (Tr. at 364).

(2) Board Analvsis and Conclusion

Upon review, the Board believes that, as reflected in the record, the preli.minary and
follow-up shadow flicker studies conducted by the applicant appear to have been
appropriately conducted. Moreover, we find that the Stipulation appears to adequately
address the shadow flicker issues identified in those studies. Therefore, we conclude that,
while the applicant should continue to work with Staff and any affected receptor to
mitigate any potential affects of shadow flicker, at this time, there are no further
conditions, other than those espoused in the Stipulation that should be imposed.

9 In this context, a nonparticipating residence re#ers to a residence owned by someone who does not have
a lease aitowing Black Fork to make use of the resident's property In deveIoping the proposed facility.

APPX000100



-57-
10-2865-EL-BGN

E. Ice Throw

(1) HearinZ Testimonv

ICarel Davis, testifying on her own behalf, expressed her view that wind energy is
not appropriate for Ohio, based on her conclusion that Ohio is too heavily poopulated to
allow for setback distances that she cansiders to be necessary (Davis Ex. l at 5).

Black Fork witness Ha1eY c►ted an ice throw risk assessment that was performed for

the Colebrook South Phase of a wind project in Litchfield County, Connecticut, which
estimated the probability of being struck by a one kilogram ice fragment at a distanaos
280 meters from a GE 1.6 - 100 wind turbine to be less than once in 100,000 y
Ivir• Haley believed that the probability of an ice throw for the project would be even lower
than for the Colebrook South project based on the fact that Black Fork experiences
approximately four fewer icing days per year. (Tr. at 373-374, 387-388.) Mr. Haley
testified that, despite his extensive research and experience in the area, he is not personally
aware, nor does he know anyone else that is aware of even a single incidence of an ice
strike ever happening (Tr. at 380). W. Haley explained that most ice throw risk
assessment studies do not factor into consideration the manner in which ice detection
software functi.ons to even further reduce the risk of an ice throw by shutting down a
turbine during an icing event (Tr. at 396-397). Mr. Haley testified that there are at least
30 different types of ice detection sensors; however, he acknowledges that no ice detection
sensor is 100 percent reliable. According to Mr. Haley, this is why wind farm owners
cominonly deploy more than one type of sensor on their turbines (Tr. 366). He stated that,
because multiple types of ice detection sensors are installed on every turbine, the
likelihood is extremely remote that every sensor on every turbine will fail to detect icing

conditions (Tr. at 211, 400-402).

Condition 45 of the Stipulation provides that Black Fork should relocate or resize
two particular turbines to conform to a setback distance that equals 150 percent of the sum
of the hub height and rotor diameter froni occupied structures' mdud'ng businesses.
Mr. Hatey, along with Mr. Hawken, testified that Condition 45 of the Stipulation is
acceptable to applicant. However, Mr. Haley further explained that the setback formula
presented in Condition 45 of the Stipulation, should not be applied on a general basis,
considering the extremely low risk for this project of ice throw to individuals, buildings,
and automobiles. (Tr. at 377.) In Mr. Haley's opinion, it is the right decision to apply the
setback formula referenced in Condition 45 of the Stipulation to occupied residences, but,
given the fact that ice detection systems will be used on all turbines, he does not believe it
should apply globally across the entire project as regards roads (Tr. at 398). The
Stipulation establishes ice throw setback requirements that apply to occupied structurse,
rather than to individuals who may be moving about upon a given property.
probability that an individual would be hit by an ice throw is practically nil, according to
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Black Fork witness Hawken, who joined another Black Fork witness in testifying that they
are unaware of anyone ever being injured by an ice throw. (Tr. at 186, 380.)

(2) Board Analvsis and Conclusion

Upon consideration of the record, the Board finds that the risk of ice throw has been
adequately addressed by the Stipula.tion. Specifically, it appears that safeguards, both
automatic and manual will be sufficient to protect those residing in the surrounding area
from the risk of ice throw. Additionally, Conditions 43 and 44 that will provide
instruction to workers on the potential hazards of ice conditions on wind turbines and the
use of an ice warning system will provide additional safeguards. Therefore, the Board
finds that, with the conditions of the Stipulation, at this time, the risk of ice throw has been

adequately addressed.

F. Setback

(1) Hearing Testimony

There were questions raised by the nonstipulating parties regarding the mininuum
setbacks that will be utilized for the project. Some of these parties believe that, while the
setback distances are based from inhabited residences, they should be based on the
distance to property lines and public roadways because property owners are able to use
any part of their property or develop their property. (Tr. at 750, 803.) Gary Biglin testified
regarding his concern that the setbacks followed for this application were insufficient for

residences and roadways (Biglin Ex. 1 at 2).

As noted by Staff witness Pawley, the setbacks recommended in the Staff Report
follow the Ohio Revised Code; therefore, if the Stipulation is adopted, the project must
comply with those setback standards (Tr. at 670-672.) Dale Arnold, Director of Energy,

Uti.̀lity, and Local Government Policy for the OFBF, stated that the setback requirements
for this project are the minimum setbacks created by state law and House Bill 562, as well
as the rules promulgated by the Board, given the current techn.ology. He also explained
that the OFBF believes that those particular rules and regulations set very good minimum
standards and that the current setback requirements create no disincentive to property
owners because they do not preclude a property owner who signs a lease from
subdividing his property or selling it to new landowners. (Tr. at 300-302,326.) Black Fork
witness Hawken also testified that, while there was some concern raised regarding how
dose the collection lines will be to property lines, all collection lines will be underground

and this should alleviate those concerns (Tr. at 160).
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(2) Board Anal,.ysis and Conclusion

Upon consideration of the record, the Board finds that the conditions addressing
the requisite setback in the Stipulation comply with the mandates established in the statute
and promulgated in the rules. Furthermore, we find that no evidence has been presented
on the record which would lead us to believe that additional measures should be taken, at
this time. We believe that the stipulated conditions appropriately address the concems
raised by the nonstipulating parttes. Therefore, we find that no additional measuxes
should be imposed through this order regarding setback requirements.

G. Noise

(1) Hearine Testimonv

Catherine Price, testifying on her own behalf, raised the concern that the noise
impacts noted by the applicant and Staff would adversely impact her and her husband.
She noted that her family spends a lot of time working inside and outside of their property
and the opportunity to open the windows of their home would be diminished as a result
of the noise cause by the wind turbines. (Price Ex. 2 at 2.)

Kenneth Kaliski, an employee of Resource System Group, Inc. (RSG), was the Black
Fork witness who presented testimony describing noise impact studies that he and his
firm performed on behalf of the applicant, as well as testimony regarding operational
noise issues generally. Mr. Kaliski noted that, to determine what is the preconstruction
background level for the Black Fork area, his firm set up sound level meters at eight
monitoring sites to record background sound levels over an eight-day period.
Subsequently, the firm modeled sound levels from construction and operation of the
project wind turbines and prepared a noise impact study. Daytime and nighttime sound
levels were calculated. While there was variation hour-to-hour and between the
monitoring locations, according to the witness, the overall average nighttime sound level
was 43 dBA and the average daytime sound level was 53 dBA. Based on the formula of
nighttime noise level plus 5 dBA, which was established in prior cases before the Board,
Mr. Kaliski stated that the design standard noise level for the project was established at 48

dBA. (Applicant Ex. 17 at 3-9.)

Mr. Kaliski admitted that, in 2009, when the sound monitoring that was conducted
to determine the baseline background sound level for the project, certain sound
monitoring locations were chosen that are no longer within the project's current
boundaries. This is so due to the fact that the project's footprint has evolved since 2009,
and certain turbine locations that, in 2009, were part of the proposed project have since
that time been removed. In Mr. Kaliski's view, the chosen monitoring locations that are
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located beyond the project's current boundaries consist of rural farmland that have
soundsca.pes which are representative of areas within the project area. (Tr. at 442- 447.)

When asked if the applicant could install permanent noise monitoring fixtures at,
for example, each of the noise monitoring locations from which its ird.tial noise monitoring
studies were conducted, Mr. Kaliski stated that continuous sound monitoring, all day,
everyday, over the life of the project, is possible, but that to do so would be very costly.
He estimated that it would cost roughly $40,000 to $50,000 to set up each sound
monitoring site, with annual operating costs applying on top of that amount. However,
the costs of doing temporary monitoring at a particular location in response to individual
complaints concerning noise would be considerably less. (Tr. at 428-431.)

t+Vhen asked whether, in conducting his noise studies, he factored into
consideration the possibility that the age of a turbine, due to wear and tear over time,
might cause it to be noisier than when it was new,lVlr. Kaliski responded that his studies
were based on the manufacturer's guarantee, with a margin of error provided by the
manufacturer. 1vlr. Kaliski stated that he has never been called upon to conduct any noise
level measurements in response to complaints that are related to the deterioration of wind
turbines due to age and/or wear and tear. He noted that issues that increase sound levels
from a wind turbine over time, such as blade wear and gearbox deterioration, are things
that that also affect the power output for a wind turbine and, as such, are the types of
things that are addressed in the normal maintenance of wind turbines• (Tr. at 424.)

Black Fork witness Kaliski testified that, if the Vesta V100 turbine model is used to
complete the project, the project should meet the established design standard of 48 dBA. If
the project is designed with either of the other two turbine models under consideration,
then additional mitigation may be needed in order to achieve the established designed
standard. (Applicant Ex. 17 at 4.) Mr. Kaliski indicated that a noise complaint resolution
protocol will be developed prior to operating the project (Tr. at 413). He explained that the
most common method of noise mitigation is putting select turbines into a noise-reduced
operating (NRO) mode. The side effect of NRO is that it reduces the electric output from
the turbine, whic-h reduces the amount of renewable energy generated by the project.

(Applicant Ex. 17 at 5.)

(2) Board Analysis and Conclusion

Upon review, we find no evidence of record to support a finding that the applicant
should have aeted differently than it did in identifying and taking sufficient and adequate
steps, including those called for in the Stipulation, to address noise issues. The Board
believes that, with continued monitoring and an appropriate complaint resolution process,
as called for by the Stipulation, any concerns raised during the operation of the facility
should be appropriately addressed on a case-by-case basis. Accordingly, the Board
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concludes that no additional conditions, beyond those set forth ia the Stipulation, should

be imposed, at this time.

H. Impact on Farm Families in Ohio.

(1) Hearins Testimonv

Margaret Ri,etfichlin, testifying on her own behalf, raised concerns that the project
would negatively impact farm families and farm life. She also clauned that the OFBF had
not sent any information to her address with respect to the project. (Rietschlin Ex.1 at 3.)

OFBF witness Dale Arnold, explained tha.t the OFBF is a nonprofit educational and
service orgarnization made up of over 200,000 members, inciuding members in each of
Qhio's 88 counties. The OFBF is concerned with the quality of life for those engaged in
agriculture and the protection of natural resources necessary to preserve the long-term

capability of Ohio farmers to produce food, fiber, and energy. Mr. Arnold's duties with
the OFBF are to oversee and implement the energy-related services the OFBF provides for

its members. The stated purpose of Mr. Amold's testimony was to explain how the

proposed Black Fork wind project will impact farm families in Ohio. According to

Mr. Arnold, assuming the Board adopts all of the conditions set forth in the Stipulation,
the OFBF supports the Black Fork wind project, because it enhances farm income, protects
natural resources, preserves open farm ground, permits Ohio agriculture to contribute to
achieving the renewable goals establish in Ohio law, and helps meet the national energy

goal of less dependence on foreign oil. (Applicant Ex.14 at 1-3, 6.)

Mr. Arnold testified that, in his opinion, the Black Fork wind project will promote
farmland preservation, in that it does allow the area to remain open and rural for farming

development (Tr. 293). According to Mr. Amold, a farmer who signs a lease allowing a
turbine to be built on his land still has the ability to subdivide and sell his land to others;

however, he still has the ability to use his property and sell it for commercial property (Tr.

at 300, 302). By attending meetings with OFBF meetings, Mr. Arnold has heard that many

farmers appreciate the idea that this particular project provides the community with an
opportunity to generate taxes and provide community resources for the benefit of schools

and county townships. Also, the project will reduce the pressure on farmers to sell some

of their property for other types of development. (Tr. at 314.)

Mr. Amold testified concerning his support for some of the specific conditions set

forth in the Stipulation. For example, he stated that Condition 18 imposes soil separation

and maintenance of field tile drainage systems, in a manner consistent with longstanding

policies of both OFBF and the Ohio Land. Improvement Contractors Association (OLICA).

Mr. Arnold observed that it is the policy and recommendation of OFBF and OLICA that

the machine to be used for trenching in instalting and repairing field tile should be a wheel
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or cable machine, and not a plow. The wheel or cable machine actually creates a trench
where, as you cut a tile, it is readily seen and can be easily identified and easily repaired.
Also, using a wheel or cable machine, there is less stress, less compaction, and less
problem with regard to the ground. (Tr. at 295.) The OFBF similarly supports Condition
20 of the Stipulation which will require adoption of a ptan to address erosion, sediment
control, and disturbed soil issues. Finally, Condition 21 will adopt the watercourse
protection program steps advocated by the OFBF and OLICA. (Applicant Ex. 14 at 4.)
W. Arnold testified that the OFBF is comfortable with the standard setback requirements
being applied in this matter, noting that they are established by statute and the Board's
administrative rules (Tr. at 4-5).

When asked what advice the OFBF gives to nonparticipating residents who are
concerned about whether the project will affect their wells, Mr. Arnold stated that they
should establish a baseline now before construckion of the project begins. In doing so, they
should work with their local water, soil, and conservation district, and have the
performance of their wells with regard to gallons per minute measured by a certified
hydrologist. Having a baseline will enable them to use processes already established in
law pertaining to repair, and through complaiat, compensation and remediation. (Tr. at

329-330.)

Barry Yurtis, Vice President of Domestic Operations with WiIliams Aviation
Consultants, Inc., testifying on behalf of Black Fork, was asked about whether the
existence of wind turbines would result in the cessation of crop dusting and he indicated
that aircraft used in crop dusting is no different than any other aircraft operating under
visual flight riiles and that all of these aircraft are required to separate themselves from
any other aircraft or obstructions including terrain, weather, and other things. He also
indicated that pilots who engage in crop dusting have experience operating aircraft

around structures, including low hanging wires, when dropping their chemicals, and they
are required to operate under the see-and-avoid principal. (Tr. at 251-253.)

(2) Board Analysis and Conctusion

The Board appreciates that questions were posed regarding the impact of the
facility on the community. Based upon the evidence of record, it is evident that there are
numerous benefits associated with the project that will advantage both the community
and the local farmers. Therefore, we find that the conditions set forth in the Stipulation,
and the supporting testimony by the stipulating parties, adequately address any concerns
raised with regard to the alleged negative impact on the farm families.
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I. Effects on Human Health, If Any Ass(xiated With Livft Near Wind
Turbines.

(1) Hearin_g Testimony

Several of the nonstipulating intervenors, in their direct testimony, sought to
explore whether living wind turbines can have a negative impact on human health. Karel
Davis claimed that living next to turbines is distracting, annoying, and causes nausea. She
also claimed that the sleep deprivation caused by wind turbines was used by
law-enforcement and the military to "push someone to the brink or crack." (Davis Ex.1 at
3- 4.)

Dr. Diane J. Mundt, an epiderniologist and Senior Manager at ENVIRON
International Corporation, testified as a witness on behalf of the applicant. Dr. Mundt
indicated that she comprehensively searched, evaluated, and summarized the published,
peer-reviewed, epidemiological literature on the human health effects, if any, associated
with living in proximity to industrial wind turbines. In addition to searching relevant
databases, she searched the World Wide Web to identify any credible, wetl conducted
reports of harm to huntan health associated with industrial wind turbines. (Applicant Ex.
20 at 2.) Dr. Mundt explained that, in her opinion, a credible report is a properly
conducted epidemiological study that generally meets certain key study conditions,
including having an appropriate study population of sufficient and appropriate size,
having a control population, and a methodology that reduces bias to the extent possible
(Tr. at 462-463). Dr. Mundt ctaimed that her testimony is based on a critical review and
synthesis of the available epidemioiogical literature, as well as her professional training
and experience in applying epidemiological concepts and methods to diverse human
health issues (Applicant Ex. 20 at 2-3).

With regard to whether the operation of utility-scale wind turbines causes adverse
health effects, Dr. Mundt indicated that there have been six peer-reviewed cross-sectional
studies of populations residing near utility-scale turbines and that the outcome of interest
in these studies was primarily annoyance. The key point of Dr. Mundt's testimony was
her statement that, based on her review of the relevant published peer-reviewed scientific
literature, she found no consistent or well-substantiated causal connection between
residential proximity to industrial wind tarbines and health effects. She observed that
some degree of noise is consistently perceived by residents living near wind turbines
depending on the number of turbines, time of day, season, and level of background noise.
She noted that, to a lesser degree, some level of shadow fl3cker is also perceived by such
residents, again, depending on time of day, season, and position of the turbine blades.
However, exposure to turbine noise or shadows, while potentially annoying or distracting
to some people, are not known to harm human health. (Applicant Ex. 20 at 6-7; Tr. at 492.)
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(2) Board Analvsisand Conclusion

Upon review of the evidence submitted on the record, the Board finds that there is
no credible support for a determination that there are negative health consequences
associated with living near wind turbines. Accordingly, we conduded that no issue has
been raised in this regard that would lead us to conclude that approval of the Stipulation
and the conditions set forth therein, is not in the public interest.

J. Emergency Resroonder Training and Eauipment

(1) Hearing Testimonv

Several intervenors who were not parties to the Stipulation questioned whether
local emergency responders would be called upon, and if so, would they be prepared, to
respond to any incidents that might occur at the proposed wind farm. In his prefiled
testimony, Mr. Heffner expressed concern that the Staff Report does not provide enough
detail regarding the subject of equipment and training of emergency responders (Heffner

Ex. 2 at 3).

Condition 41 in the Stipulation provides that, before the first turbine is operational,
the applicant must submit to Staff, for review, a fire protection and medical emergency
plan to be used during operation of the facility and that addresses training of emergency
responders, which shall be developed in consultation with the first responders having
jurisdiction over the area (Tr. at 165, 198). Black Fork witness Scott Hawken tesiified that,
in developing the emergency plan, it was the applicant's understanding that the applicarnt
would provide any special emergency equipment that is not otherwise locally available

(Tr. at 201).

In addition, some of the nonstipulating intervenors expressed concern in their
direct testimony and during cross-PXaTM++nation of the company's witnesses, that turbines
might impact the operation of helicopters that participate in Life Flight operations
(Heffner Ex. 2 at 2). Black Fork witness Yurtis testified that there would be no impact. He
indicated that helicopters operate every day of the year around obstructions and wires,
and a turbine of the size that will erected in this project will be obviously visible. He also
noted that helicopter pilots are well versed in operating around such objects. (Tr. 256.)

(2) Board Analvsis and Conciusion

Upon review, we find no evidence of record to support a finding that the applicant
should now be directed to act in anyway differently than it akeady has in identifying and
taking sufficient and adequate steps, including those called for in the Stipulation, to
address issues relating to the manner in which local emergency responders will be
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provided with training and equipment needed to respond to any incidents that may occur
at the proposed wind farm. In addition, based on the evidence, we are satisfied that the
operation of the project will not negatively impact helicopter, Life Flight operations if they
occur in the viciurity of the project. Accordingly, we find that no additional conditions are
necessary to address the issue raised by the intervenors who were not parties to the

Stipulation.

K. Coilection Line System

(1) Hearing Testimonv

Black Fork witness Hawken responded to concerns raised on cross-examination
about the applicant's proposed collection line system, which is addressed in Condition 12
of the Stipulation. According to the witness, in routing the system, the applicant intend.s
to avoid crossing county or township roads and will use predominantly private
easements. However, there may be some cross-over and some short sections that involve
the public right-of-way. Where this occurs, tvlr. Hawken stated the applicant is committed
to obtaining all necessary approvals from the county and complying with all applicable
safety standards. (Tr. at 122-126.) He further noted that there is no standard currently in
place that controls how dose to the edge of a nonparticipating property the collection line
may run (Tr. at 160). According to Mr. Hawken, the applicant is proposing to place all
collection lines underground, which will necessitate burying conduit cable or lines, and
wiil require field tile repair crews (Tr. at 82). Mr. Hawken indicated that the Stipulation
sets forth minimum depth standards for laying the cable and for repairing any resulting
damage to field tile. Mr.'Hawken clarified that, if an affected landowner has a separate
agreement with the applicant, calling for an even greater depth, then the language of that
separate agreement controls, (Tr. at 178,194.)

(2) Board Analysis and Conclusion

The Board finds that the provisions set forth in the Stipulation call for the
cooperation and coordination with all necessary and applicable rules and regulations, both
state and local, regarding the applicant's proposed collection line system. No evidence has
been presented that would lead us to conclude that the conditions set forth in the
Stipulation are not reasonable or sufficient in this regard.

L. Transportation Concerns and Road Use Ageement

(1) HearinQ Testimonv

Several nonstipulating parties expressed concerns regarding the impact of the
project on county and township roads. Catherine Price noted that the very roads she
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traveled daily wilI be impacted and she wondered why the applicant is not required to

build up the roads before the start of the project (Price Ex. 2 at 1-2). Brett Heffner claimed
that the applicant was seeking to bypass general road agreements despite Staff
recommendations (Heffner Ex. 2 at 3). Karel Davis questioned whether bridge problems,

curve deficiencies and profile deficiencies, would be worked out satisfactorily (Davis Ex.1

at 2).

James Mawhorr, a registered professional engineer and registered professional
sprveyor in Ohio, and Vice T'resident of K.E. McCartney & Associated, Inc., testified as a
witness on behalf of the applicant. Ivtr. Mawhorr described the transportation studies that
were performed on the applicant's behalf and testified on what road improvements the
applicant may have to undertake prior to construction. Finally, he expressed support for
each the conditions of the Stipulation pertaining to transportation, routing, road usage and

all related issues. (Applicant Exs. 11 and 12.)

Thomas E. Beck, P.E, P.S., the Richland County Engineer, testified on behalf of the
Board of Richland County Commissioners; the Richland County Engineer; and the Board
of Township Trustees of the Plymouth, Sandusky, and Sharon Townships (hereinafter the
Richland County Intervenors) (Tr. at 520). Also testifying on beha]f of the Richland

County Intervenors were Richland County Commiss testimony of the Richland
Timothy A. Wert (Tr. at 546, 574). The essential purpose of the
County Intervenors was to indicate the reasons why the Richland County Intervenors
chose not to become parties to the Stipulation. AlI three witnesses testified that the
Stipulation does not fully address their concerns relati.ng to the potential impact of the
Black Fork Wind Project on transportation infrastructure within Richland County, traffic
control, and financial assurance issues. (Richland County Ex. 2 at 1; Richland County Ex.1
at 2; Richland County Ex. 4 at 1, Richland County Ex. 3 at 2; Richland County Ex. 6 at 1,
Richland County Ex. 5 at 2). According to Mr. Beck, the Stipulation does not fully address
mandatory statutory requirements which provide that any new roadway engineering,
construction, or repair work necessitated by the wind project must be subject to the
authority and control of the board of county commissioners and the county engineer, and

is subject to competitive bidding and prevailing wage requirements. W. Beck emphasized

that the county needs to retain control and responsibility over public transportation
facilities to ensure that they are properly designed, engineered, constructed, and
maintained to protect the public safety. An additional concern is financial assurance to
ensure that any work required by the project is paid for by the applicant and does not
become a liability for the county or its taxpayers. (Richland County Ex. 2 at 3-4.)

All three witnesses for the Richland County Intervenors observed that, to date, the
applicant has submitted neither a final route plan, nor a road use agreement that is
acceptable to the Richland County Intervenors. The Richland County Intervenors
recommended that the Board attach nine specific conditions to Black Fork's certificate.
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Described generaD.y, these include that the applicant must (1) comply with Richland
County's rules regarding overweight or oversized vehicle permits; (2) enter a road use
agreement approved by the appropriate county officials and supported by adequate
financiai assurances; (3) comply with all statutory requirements for engineering, design,
construction, repair, and improvement of roads and bridges necessary to the project prior
to and during the construction, maintenance, and decommissioning phases; (4) complete
all work at applicant's cost; (5) provide the county engineer with the final delivery route
plan and other information 30 days before bidding begins; (6) repair, at its cost, or
reimburse the county or township for any damage to public roadways, bridges, or other
transportation improvements, and restore them to, at least, original condition; (7) obtain
all necessary approvals from local authorities for road restorations or im.provem.ents; (8)
post a bond, escrow, irrevocable letter of credit, or other financial assurance acceptable to
the county sufficient to provide adequate assurance for any damage to the public
roadways and to cover all costs during construction, maintenance, and decommnissioning
phases; (9) avoid and minimize damage to field tiles and repair such where damage
occurs; and (10) comply with all safety and statutory requirements, and obtain County
authorization to the extent the public right-of-way is used to design and maintain the
caIlection system. (Richland County Ex. 2 at 4-6; Richtand County Ex. 4 at 4-6; Richland

County Ex. 6 at 4-6.)

(2) Board Aaalysis and Conclusion

Initially, the Board notes that Conditions 47, 48, and 49 of the Stipulation provide,
among other things, that the applicant shall: (1) repair damage to government maintained.
roads and bridges caused by construction activity or by decommissioning activity, to their
preconstruction or predecommissioning state; (2) remove any temporary improvements
made during construction, unless the applicable board of county commissioners request
that they remain; (3) provide financial assurances to the counties that it will restore the
public roads it uses during eonstruction to their preconstruction condition; (4) provide
financial assurances to the counties that, as part of decommissioning, it will restore the
public roads it uses during to their predecommissioning condition; (5) obtain all required
county and township transportation perrnits and all necessary permits from ODOT and
coordinate any temporary or permanent road closures necessary for construction and
operation of the proposed facility with the appropriate entities including the Richland
County Engineer; and, (6) prior to construction, enter into a road use agreement with the

applicable boards of county comnvissioners.

The Board understands that the nonstipulating parties have concerns pertaining to
the process that will be €ollowed in carrying out the provisions of the Stipulation
concerning transportation and road use in the county. However, we are confident that,
with the conditions established in the Stipulation, including the fact that the applicant
must work with the county in arriving at a road use agreement prior to construction, and

APPX000111



10-2865-EL-BGN ^-

the monitoring provided by our Staff, the required process will be followed and the
applicant will appropriately discharge its responsibilities as outlined in the Stipulation.
Therefore, we conclude that no additional conditions are required, at this time, regarding

transportation and road use.

M. Tests in the Event of Significant Changes (Noise, Shadow Flicker, Etc.)

(1) Hearing Testimonv

Karel Davis noted that the studies that were performed for the project were based
on a 3 MW turbine depending on the final turbine model selected. She questioned
whether the stadies that were performed for the selected turbines would have to be
performed again if another turbine type was selected. (Davis Ex. 1 at 1-2.)

Some of the applicant's witnesses agreed that, if a significant change were to be

made with regard to the location of a turbine or the type of turbine used, beyond the three
types under current consideration, then it might be necessary to redo testing with regard
to, for example, noise or shadow flicker impact.(Tr. at 45, 49,148, 361-362, 426). However,
Black Fork witness Stoner pointed out that Staff would need to be consulted with regard to
anything amounting to more than making small nticro-siting adjustments (Tr. at 60).

(2) Board An&sis and Conclnsion

The Board notes that the statute and our rules provide for the eventuality of
material and significant changes which may occur during the course of the construction or
operation of the facility. Thus, any such changes would need to be presented to Staff and,
ultimately, approved by the board, before they could proceed These provisions coupled
with the provisions set forth in the Stipulation, which provide for the involvement of Staff
throughout the course of the project, gives that Board assurance that changes will be
process properly. Accordingly, the Board concludes that no additional conditions are

required, at this time.

N. Process for Complaints on the Prpject after Certification and Qaeration

1. HearinQ Testimonv

At hearing, several nonstipulating intervenors questioned the applicant regarding
the potential for problems with the operation of the project after certification. Applicant
witness Stoner testified that the Stipulation provides that a resolution procedure must be
in place in order to address potential operational concerns experienced by the public. He
also indicated that the applicant would abide by all applicable statutory requirements.
(Tr. at 79-80.) Staff witness Pawley also indicated that, if someone had a complaint, the
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Staff must be contacted and the Stipulation requires a complaint resolution process be
established (Tr. at 638-639).

2. Board Analysis and Conclusion

Upon review, we find that the Stipulation satisfies the concerns related to a
complaint resolution procedure. Stipulation Condition 13 provides that, at least 30 days
prior to the preconstruction conference and subject to Staff review and approval, the
applicant shall have in place a complaint resolution procedure in order to address
potential operational concerns experienced by the public and that any complaint
submitted must be immediately forwarded to Staff. Further the Stipulation provides that
the applicant shall, to the satisfaction of Staff, investigate and resolve any issues
complained of. Further, the Board notes that, if informal resolution of a complaint is not
attained, then, pursuant to Section 4906.97, Revised Code, a formal complaint may be filed
with the Board. Accordingly, we find that no additional conditions regarding complaint
resolution are necessary, at this time.

VIII. CQNCLUSION

According to the Stipulation and the testimony of Black Fork witness Hawken, all
of the parties to the Stipulation agree that the Stipulation is a product of serious bargaining
among capable, knowledgeable parties within an open process in which the parties were
represented by able counsel and technical consultants (Applicant Ex. 10 at 3). The
intervenors who were not parties to the Stipulation have not presented evidence sufficient
to persuade the Board to find otherwise.

In addition, as attested to in Black Fork witness Hawken's testimony, the parties to
the Stipulation agree that the settlement, as a package, promotes the public interest as it
will benefit the local economy through additional jobs and payroll and tax revenue
(Applicant Ex. 10 at 3-4). As detailed above, the Board has thoroughly reviewed and
considered all of the assertions raised by the intervenors who were not parties to the
Stipulation and we find that the conditions set forth in the Stipulation sufficiently address
the issues of concern. Thus, the Board concludes that the evidence of record supports our
conclusion that the Stipulation promotes the public interest and necessity.

The stipulating parties further agree that the Stipulation does not violate any
important regulatory principle or practice and, therefore, recommend that, based upon the
record and the information and data contained therein, the Board should issue a certificate
for construction, operation, and maintenance of the facility, as described in the application
filed with the Board on August 25, 2010, as supplemented on August 26 and 27, 2010,
February 10, 2011, and March 24, 2011, subject to the provisions of the Stipulation
(Applicant Ex. 10 at 3-4). Upon review of the record, as a whole, we find that intervenors
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who were not parties to the Stipulatian have not presented evidence sufficient to persuade
the Board to reach a contrary finding. Any allegation presented in opposition to the

Stipulation is hereby considered denied.

Although not binding upon the Board, stipulations are given careful scrutiny and
consideration. The Board finds that the Srdpulation is the product of serious bargaining
among knowledgeable parties, will promote the public interest, benefit the local economy,
and create new, in-state renewable energy supply, and also does not violate any important
regulatory principle or practice. In addition, we believe that the provisions in the
Stipulation related to the road use agreement between Black Fork and both Crawford and
Richland Counties will alleviate the concerns raised at the local hearing regarding the
faciliiy`s impact on the roads and bridges impacted by the project area. Based upon the
record in this proceeding, the Board finds that all of the aiteria established in accordance
with Chapter 4906, Revised Code, are satisfied for the construction, operation, and
n-taintenance of the facility as described in the application filed with the Board on August
25, 2010, as supplemented on August 26 and 27, 2010, February 10, 2011, and March 24,
2011, subject to the provisions of the StipuIation. Accordingly, based upon all of the
above, the Board approves and adopts the Stipulation, as amended, and hereby approves
the issuance of a certificate to Black Fork pursuant to Chapter 4906, Revised Code.

Lastly, we would note that, during the hearing, concerns were raised regarding
who the applicant is and what is the applicant's relationship to other corporate entities.
We further note that, most often, the conditions of the Stipulation apply, on their face, to
"the applicant." However, several conditions of the Stipulation, e.g., Conditions 48 and
66, make reference to and, on their face, appear to impose certain obligations on, in some
instances, "the facility owner and/or operator" and on, in other instances, "the applicant,
the facility owner and/or facility operator." We clarify that all conditions of the
Stipulation that we are approving in this order apply to any entity that, at the time of each
of these phases in the 19fe of the project, is the entity ultimately responsible for the
construction, operation, rnaintenance, or decommissioning of the project.

FINDINGS OF FACT AND CONCLUSIONS OF I.AW:

(1) Black Fork is a corporation and a person under Section
4906.01(A), Revised Code.

(2) The proposed Black Fork wind-powered electric generation
facility is a major utility facility under Section 4906.01(B)(1),
Revised Code.

(3) On December 1, 2010, Black Fork filed its preapplication notice

of its application.
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(4) On January 11, 2011, Black Fork filed proof that legal notice
was published for the informational public meeting held on
December 16, 2010, at Shelby High School, in Shelby, Ohio.

(5) On March 9, 2011, Black Fork filed a motion for waivers under
Rule 4906-7-07, O.A.C.

(6) On March 10, 2011, Black Fork filed an application with the
Board for a certificate to site a wind-powered electric
generation facility in Crawford and Richlaztd counties.

(7) On March 10, 2011, Black Fork filed a motion for a protective
order for certain documents as part of its application.

(8) On April 28, 2011, Black Fork and Staff filed a joint motion to
extend the time of the completeness review period pursuant to
Rule 4906-7-12, O.A.C.

(9) By entry of May 3, 2011, the OFBF`s motion to intervene was
granted; the applicant's requests for waiver of Section
4906.06(A)(6), Revised Code, and for waiver of Rules 4906-17-
05(A)(4), 4906-17-05(B)(2)(h), and 4906-17-08(C)(2)(c), O.A.C.,
were granted; the applicant's request for a waiver of Rule 4906-
17-04, O.A.C., was denied; the motion for protective order was
granted; and the parties' joint motion for an extension of time
was granted.

(10) On June 10, 2011, the Board notified Black Fork that, pursuant
to Rule 4906-1-14, O.A.C., the application had been found to be

complete.

(11) By entry of June 22, 2011, a local public hearing was scheduled
on September 15, 2011, at the Shelby Senior High School, in
Shelby, Ohio and an adjudicatory hearing was scheduled for
September 19, 2011, in Columbus, Ohio.

(12) In accordance with Rule 4906-5-08, O.A.C., public notice of the
hearings was published in the Mansfield News-Journal and in
the Bucyrus Telegraph Forum on June 30, 2011. Proof of
publication was filed with the Board on July 19, 2011, and
September 12, 2011.

(13) By entry of August 30, 2011, the following jurisdictions and
individuals were granted intervention in this case: Crawford
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County, Riclhland County, the Richland County Engineer, the
Plymouth Township Trustees, the Sharon Township Trustees,
the Sandusky Township Trustees, fohn Warrington,
Loren Gledhill, Carol Gledhill, Mary Studer, Alan Price,
Catherine Price, Nick Rietschlin, Margaret Rietschlin,
Bradley Bauer, Debra Bauer, Grover Reynolds, Brett A.
Heffner, Gary Biglin, and Karel Davis. Thomas Karbula was
granted intervention as a party, but on October 21, 2011,
withdrew as a party to the case. The motion to intervene filed

by William Alt was denied.

(14) The Staff Report was filed on August 31, 2011.

(15) The local public hearing was held on September 15, 2011 in
Shelby, Ohio. At the hearing, 25 witnesses gave public

testimony.

(16) The adjudicatory hearing commenced in Columbus, Ohio, on
September 19, 2011, and was recessed in order to allow the
parties to conduct settlement negotiations.

(17) On September 28, 2011, the applicant, Staff, and the OFBF filed

a Stipulation.

(18) On October 5, 2011, an amendment of the Stipulation was filed
by the parties to the Stipulation and Crawford County.

(19) The evidentiary hearing reconvened and was held on
October 11, 12, and 13, 2011.

(20) Adequate data on the Black Fork wind-powered electric
generation facility has been provided to make the applicable
determinations required by Chapter 4906, Revised Code, and
the record evidence in this matter provides sufficient factual
data to enable the Board to malce an informed decision.

(21) Black Fork's application, as supplemented, complies with the
requirements of Chapter 4906-17, O.A.C.

(22) The record establishes that the basis of need, under Section
4906.10(A)(1), Revised Code, is not applicable.

(23) The record establishes that the nature of the probable
environmental impact of the €acility has been determiried and it

-72_

APPX000116



10-2865-EL-BGN

complies with the requirements in Section 4906.10(A)(2),
Revised Code, subject to the conditions set forth in the

Stipulation.

(24) The record establishes that the facility represents the mnumum
adverse environmental impact, considering the state of
available technology and the nature and economics of the
various alternatives, and other pertinent considerations under
Section 4906.10(A)(3), Revised Code, subject to the conditions
set forth in the Stipulation.

(25) The record establishes that the fac4lity is consistent with
regional plans for expansion of the electric power grid and will
serve the interests of electric system ecoriorny and reliability,
under Section 4906.10(A)(4), Revised Code, subject to the
conditions set forth in the Stipulation

(26) The record establishes, as required by Section 4906.10(A)(5),
Revised Code, that the facility will comply with Chapters 3704,
3734, and 6111, Revised Code, and Sections 1501.33 and
150134, Revised Code, and all rules and standards adopted
under these chapters and under Section 4561.32, Revised Code.

(27) The record establishes that the facility will serve the public
interest, convenience, and necessity, as required under Section
4906.10(A)(6), Revised Code, subject to the conditions of the

Stipulation.

(28) The record establishes that the facility will not impact the
viability of any land in an existing agricultural district, under

Section 4906.10(A)(7), Revised Code.

(29) The record establishes that the facility will comply with water
conservation practice under Section 4906.10(A)(8), Revised

Code.

(30) Based on the record, the Board shall issue a certificate pursuant
to Chapter 4906, Revised Code, for construction, operation, and
maintenance of the Black Fork wind-powered electric
generation facility, subject to the conditions set forth in the

Stipulation, as amended.

-73-
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ORDER:

It is, therefore,

-74-

ORDERED, That the Stipulation, as amended, be approved and adopted. It is,

further,

ORDERED, That a certificate be issued to Black Fork pursuant to Chapter 4906,
Revised Code, for the construction, operation, and maintenance of the wind-powered
electric generation facility, subject to the cortditfons set forth in the Stipulation, as

amended. It is, further,

ORDERED, That the certificate contain the conditions set forth in the Stipulation, as

amended. It is, further,

ORDERED, That Black Fork take all necessary steps to carry out the terms of the

Stipulation, as amended and this Order. It is, further,
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ORDERED, That a copy of this Opinion, Order, and Certificate be served upon each

party of record and any other interested person.

THE OHIO POWER SITING BOARD

ALLiMt
Quistiane Schmenk, Board Tarri& Zebringer, B
Nlember and Director of the Ohio and Director of the
Department of Development Department of Natural Resources

ard Scott Nally, Board Member
slomre Wd ,yy,^eo o,

Member and Director of the and Director of the Ohio
Ohio Department of Health Environmental Protection Agency

Board Board MemberDVMy ,,
Z interim Director of the and Public Member

Ohio Department of Agriculture

SEF/sc

Entered in the journal
3m 23 2M2

^-^-^ 4rv.c- C-aj,-^
$etty McCauley
Secretary
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BEFORE
THE OHIO POWER SITING BOARD

In the Matter of the Application of
Black Fork Wind Energy, LLC }
For a Certificateto Site ) Case No.10-2865-EL-6GN

Wind Turbines for an }
Industrial Wind-Powered
Generating Facility In }
Crawford and Richland Counties, Ohio

^

APPLICATION FOR REHEARING OF INTERVENOR CD
GARYJ, BIGLIN

1

^
+I K
r"

Pursuant to Ohio Revised Code (ORC) 4903.10 and Ohio Administrative Code (OAC)

4906-7-17 (D), Intervenor Gary J. Biglin does respectfully apply for rehearing in this matter. The

grounds being that Board's Opinion, Order, and Certificate issued January 23, 2012 is unlawful

and erroneous for the following reasons:

1. The Ohio Power Siting Board's failure to require Black Fork Wind Energy to maintain

an adequate setback distance between the Project's wind turbines from non-

participating property tines and public roadways, thus violating ORC. 4906.10 (A) (2)

(3) and (6).

II. The Ohio Power Siting Board's minimum safety setbacks established for wind

turbines , in the Certificate for the Black Fork Wing Energy Project, are inadequate

b

Thia ie to cextl,A.y that th u imayus ^t, a,-
accurate :isu3 cuaap7.ute rkeiiraductio.w oF 6 ctaeta Eile
locument delivar d iu the reguZar course of vuainaeae

c-ewQlau . ., a Date Ynocaeaed Haj 1,,,7^,011 APPX000120



to ensure the Rights of health, safety, and weti-being of non-participating property

owners and persons using the public roadways, thus violating their Rights under

article# 1 in the Bill of Rights of the Ohio Constitution and DRC. 4939.02 (A) (1).

iil. The Ohio Power Siting Board improperly delegated too much authority to the

Administrative Law Judges to issue a Certificate under ORC. 4906.10.

IV. The Administrative Law Judges procedural process, in the Black Fork Wind Energy

case, toward the citizen intervenors was misleading and prejudiciai.

The basis for this petition including additionai information about the errors

in the Board's opinion and procedural misgivings is set forth in more detail in the

attached Memorandum in Support.

Respectfully Submitted,

Gary J. Biglin
5331 State Route 61 South

Shelby, Ohio 44875

(419) 347 7573

2
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MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING
INTERVENOR GARY 1.BIGUN

N
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The Ohio Power Siting Board's failure to require Black Fork Wind Energy
to maintain an adequate setback distance between the Project°s wind
turbines from non-participating property lines and public roadways, thus

violating ORC. 4906.10 (A) (2) (3) and (6).

The safe setback provisions set forth by the OPSB relative to non-participating

property owners of the Black Fork Wind Energy project shows disregard for the citizens of

these rural areas. These safe setback distances are based from inhabited residences of

adjacent properties, butshould be based only from property lines and the public roadways.

Ohio property owners use all of their property for their activities, they do not always stay

indoors. They should be able to enjoy every inch of it without concern for the happiness

and safety of themselves and their family. People should be able to farm, hunt, flsh, cut-

wood, hike, play, etc. anywhere on their property and feel safe. They also need to be able

to develop their property now or in the future (like building a new home) how they wish

without being close to neighboring wind turbines. The safety concerns regarding ice

throw, blade shear, shadow flicker, noise, etc. are real The happiness and safety rights of

property owners should be foremost to that of wind farm developers. Wind turbine

manufacturers safety manuals used by wind company employees and workmen should

apply no less for the safety of non-participating property owners and persons using the

public roadways. These property owners have not given their consent for the 4PSBto use

any part of their property in calculating wind turbine setbacks. When will these property

owners and citizens be considered as part of the " public " referred to in ORC. 4906.10 (A)

(2) (3) and (6), or their " property rights "be considered in the impact this industrial wind-

powered electric generating facility will have on themT These property owners are not

being respected with regard to their public interest, and many consider this project neither

a convenience or a necessity.

1
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ii. The Ohio Power Siting Board's minimum safety setbacks established for

wind turbines, in the Certificate for the Black Fork Wind Energy Project,

are inadequate to ensure the Rights Of health, safety, and well-being of

non.participating property owners and persons using the public

roadways, thus violating their Rights under articte#1 In the Bill of Rights

of the Ohio Constitution and ORC. 4939.02 (A) (1).

a) OPSB shows disregard for the health and safety concerns of non-participating

property owners and persons using the public roadways by allowing wind turbines to be

sited within 500 feet from property lines and public roadways.

Example: Project wind turbine #58 is to be located 500 feet east of Crawford county

road Baker #47, and 500 feet north of State Highway Route 96.

b} In the Opinion, Order, and Certificate on page 23, (h) Blade Shear and IceThrow;

mid paragraph one, states: "The turbines have the following safety features to address

blade shear: two independent braking systems, a pitch control system, a lightning

protectlon system, and turbine shut down at excessive wind speeds and at excess blade

vibration or stress, and the use of setbacks. The Applicant has incorporated a wind turbine

layout with a minimum residential setback distance of 1250 feet, and a property setback of

563 feet. Staff believes that installing these safety control mechanisms minimizes the

potential for blade shear and associated impacts. (Staff Ex. 2 at 37). "

The " and the use of setbacks " as mentioned in the list of safety features would be

the only error proof way to ensure the safety of persons on adjacent property or public

roadways in a wind project area. As stated above the other safety control features only

minimize the potential of unsafe associated impacts. OPSB should error on the side of

1pp"/n safety for the non-participating property owners and persons on public roadways in

the project area.

2
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c) As referred to in the Opinion, Order, and Certificate pages 23-24, from the Staff

Report pages 37-38 under "Ice Throw" paragraph 2 and 3.

"GE Energy is a manufacturer of one of the turbine models under consideration by

the Applicant. This manufacturer has developed specific safety standards for ice throw and

blade shear for all of their turbine models and has recommended the use of an ice detector

and other measures if people Or objects (e.g., occupied structures, roads) are within a

distance of 150 percent of the sum of the hub height and rotor diameter. This

recommendation is derived from an independent study performed by Seifert et al (25) and

supported by the German Wind Energy Institute. Based on inputs into a formula used in

this study, it has been determined that turbines of the similar dimensions as the GE models

would need to be located a distance of approximately 301.5 meters (989 feet) from any

structure or roads. Staff's evaluation of the turbine locations utilizing this study,

determined that turbines 44 and 51 would need to be relocated or resized to meet this

minimum setback distance. Staff recommends that public access be restricted with

appropriately placed warning signs, that the Applicant would instruct workers of potential

hazards of ice conditions, and that the Applicant would instali ice detection soft ware for

the site and an ice detector/sensor alarm that triggers an automatic shutdown. Staff also

recommends that the Applicant relocate and/or resize proposed turbines 44 and 51 to

conform to a setback distance of 150 percent of the sum of the hub height and rotor

diameter from roads and structures. Adhering to these safety measures would sufficiently

address the issue of ice throw. "

Again the only 100% error proof safety measure for siting wind turbines from

adjacent non-participating properties and public roadways is (at the very least) that of

using the suggested formula of 150 percent of the sum of the hub height and rotor

diameter as referred to in the Staff Report. These property owners and roadway users

should be afforded the highest measure of safety. Are participating landowners, the wind

developer, and OPSB willing to assume the liability for potential unsafe associated impacts.

In the safety manuals used by Vestas, a manufacturer of one of the models in the

application and Certificate, the wind facility employees and workmen are instructed to

STOP at a distance of 1000 feet from a operating turbine if ice hazard conditions exist, and

3
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to use binoculars if necessary to look for Ice on the turbine. If ice is indeed on the moving

turbine the workmen are to shut the turbine down by way of a remote before proceeding

any closer. While the industrial wind-powered generation facility workers are being

instructed about these ice hazard precautions and safe operating procedures, the adjacent

property owners and persons using the public roadways are totally unaware of unsafe

conditions that may exist. Is this being done for the benefit of siting more wind turbines at

the expense of the rights and safety of citizens in these rural project areas? This shows

disregard for the rights of these citfzens under Our Ohio Constitutions, Bill of Rights

article#1, Inalienable Rights:

"All men are, by nature, free, independent, and have certain inalienable

Rights, among which are those of enjoying and defending life and liberty, Acquiring,

possessing, and protecting property, and seeking and obtaining Happiness and Safety. "

The Opinion, Order, and Certiflcate also deprives affected property owners of their

constitutional Rights to the protection of private property (U.S. Const. XIV Amend; Ohio

Const. Sec 19 Art.l) and to procedural due process (U.S. Const. XIV Amend; Ohio Const.

Sec. 16, Art.!).

The Ohio Power Siting Board improperly delegated too much

authority to the Administrative Law Judges to issue a Certi#icate under

ORC 4906.10.

instead of rendering an independent decision the Board adopted, without due

consideration, an Opinion, order, and Certificate that was pre-drafted by the AtJ's. The

Opinion, Order, and Certificate (which was apparently prepared before the Board ever met

on this matter)6 states: " Upon review of the record, as a whole, we find that

intervenors who were not parties to the Stipulation have not presented evidence sufficient

to persuade the Board to reach a contrary finding. Any allegation presented in opposition

to the Stipulation is hereby considered denied." It appears that the Board relied upon

the AU's to reach a final decision which was merely rubber-stamped by the Board.

4
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This project will affect the lives and property rights of the citizens living in this

project area. Therefore, the Board must meet its statutory ob[igation to carefully weigh

the issues and evidence and to reach an independent determination whether the Project

should be constructed as proposed.

iv. The Administrative Eaw Judges procedural process, in the Black Fork

Wind Energy case, toward the citizen intervenors was misleading and

prejudicial.

a) The compressed schedule from the time the citizen intervenors where

acknowledged (August 30, 2011) and the dates set for the public hearing (Sept. 15, 2011)

and the adjudicatory hearing (Sept. 19, 2011). Other projects cases have had a windiw

of about two weeks between the hearings.

b) Citizen intervenors did not receive a copy of the Project's application in a timely

manner under ORC. 4906.08 (A) (2). Myself Gary J. Biglin requested intervention in

case# 10-2865-E1.-B6N on (July 27, 2011), but did not receive a copy until (Oct. 11, 2011).

c) In a teleconference (Sept. 9, 2011) the citizen Intervenors were directed to move

to a Settlement conference on (Sept. 19, 2011) even though the ruling was objected to

by some parties, thus violating OAC. 4906-7-12 (C). Throughout the teleconference the

ALI's referred to the meeting as a settlement meeting and other times as a stipulation

meeting this was very confusing.

d) Fourteen ( pro se. ) citizen intervenors were not parties to the Stipulation. As of

discussions in the (Sept. 9, 2011) teEeconference non-stipulating parties were to be able

to address all issues at the evidentiary hearing, but at the hearing OPSB staff witnesses

that represented different areas of the Staff Report were removed from testifying, thus

not affording the intervenors the right to cross-examine them. These non-stipulating

parties were unjustly denied opportunity to cross-examine staff witnesses. After pulling

all the previous staff witnesses the AU's allowed OPSB staff to appoint a Mr. Jon Pawley

as the only available staff representative witness for cross-examination. He repeatedly

S'
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could not answer the questions asked of him by intervenors about specific areas of the

Staff Report, thus the intervenors were not given adequate answers to questions by only

this witness,All staff witnesses who filed testimony in this case should have available for

cross-examination be intervenors not party to the Stipulation.

6 (note reference for III page 4)

If the Board met in private, without notice, such a meeting would have violated the

Ohio Open Meeting Act (ORC. 122.22).

Respectfukly Submitted,

Garyl. Biglin

5331 State Route 61 South

Shelby, Ohio 44875

(419) 347 7573

6
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10 Before
The Ohio Power Siting Board

In the matter of the Appfica.tion of
Black Fork Wind Ene-rgy, LLC
For a Certificate to site an
Industrial wind-powered electric
Generating facility in Crawford
And Richland Counties, Ohio

R

I

^ Case # 10-2865-EL-BGN

Application for rehearing
Intervener Catherine A. Price

1. wind Turbine size
Size of turbines changing

2. Historic Propexties
Study incomplete

3. Road use agreement
Road agreement not completed

4. Well Study
Study not complete

5. Television and Cell Pbone reception
Study not done - mitigation process incomplete

6. Decammissioning
Funding

7, Noise
Study inaccnrate

8. Twfiure maintenance
Funding

9. Dr. Diane Mundt
Wind twbine not her field of study

10. Public Notice
Application to Crestline Pablic Library

6 ok

11. Applicant, Owner,l7perator, ^
((( ^--Not clearly defined

12. Ohio Power Siting Board
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Before
The Ohio Power Siting Board

In the matter of the Application of
Black Fork Wind Energy, LLC
For a Certificate to site an
Industrial wiiad-powered electric
Generating facility in Crawford
And RicUlartd Cotmties; Ohio

I

1

Case # 10-2865-EL-BGN

Memorandum in support of application for rehearing
Intervener Catherine A. Price

mI

1. W ind Turbinesize ^-t
Application used Vestas V 100 rated 1.8NCW, General Electric 1_61viW, Siemens 2.31et
3.0MW is mentioned in testimony of applicant and in letters from applicant's legal co ^. y

2. Historic Properties
This Study is incomplete. My residence is not included aud was built in 1836. CD

3. Road use agreement
A. Road agreemant not completed. No agreement has been reached with Richland Cotmty and
when questioned in court, ltichland County representative said that without a final route, this

would not happen.
B.1awfiorr testified curve in road at the end of my drive (curve deSciency stody) would have to

be changed but had no idea how.
C. Mr. Beck testified that the roads should be built up before constntetion, so they are safe
D. I feel it is a violation of my rigjtts not to have safe roads. These are the same roads my tax

dollars have been used far.

4. Well Study
This shtdy is not complete. Multiple wells not included, including the three on my property.

5. Television and Cell Pltone reception
Study not done - mitigation process Sn.complete_ No baseline television and signal strength stadY
was done. Applicant has not stated what compensation will be offered for loss of signal.

6. Decommissioning
A. Applicant does not want to uasure the funding for this. Funds must be in place from the time the
turbines are built. Vs'hatbappena if aaornadc comes Wroogh and damages the tutbines beyond
repair? What ftnds wID be avaRable to repair, replace or remove turbines and fix roads, once

again.
B. Do not know if Applicant, Owner or Operator is responsible for these funds. But What
happens if they file banlmiptcy before providing decom:missioning funds.

7. Noise
A. h4r.lCalinsla testified tbat the noise study was done for effects on residence but not property
line. I bought 5 acres to live on, not just a residence to live in.
B. Mr. ICalinslti testified that noise m the court rooriu was 40 - 50 decibels. When fans in court
room eome on 1 was not able to hear bim clearty.
C. Noise study shows that a 43 decibel at night and 53 decibel average during day for project area.

n
^
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D. Mc Kalinski was asked what the differeaee in noise level would be when turbines are 5,10, 15,
20 years old. He said that with issues such as wear on blades and gearbox deterioration noise level

tnight be different.
E. Mr. Kalinski testified there is soflware on the turbines that can be programmed for aoise
reduced opetations. At whieh point Mr. Setteneri objected and said Mr. Kalinsla was speaking for

the applicant
F. W. Kalinski testified that a 3.0MW turbine was not used in the study, but noise level could be

different.
G. W. Kalinski testified that a turbine moved 1000 ft. from whcre sited in study, sound level
changes 6 decibels. He says a 3 decibel change you would notice.
H. Applicants sound study included 8 monitors (A tbrough H). There is 4 state routes going
through the project area of 24,000 acres.

Monitor A on Stevens Rd - farm Iand not in project area
Monitor B 5674 St. Rt. 98 - high traffic road
Monitor C 6845 Knhtt R.d. - fatv¢ house
Monitor D along St Rt 39 - high traffic road
Monitor E 7967 Miller Rd. - farm land
Monitor F 4013 St. Rt. 598 - near St Rt 96 - both high traffic roads
Monitor G 6669 Remlinger Rd. 1/3 mile from St. Rt. $98 - high traffic road
Monitor H 5224 Settlement East - this site is a mile outside the project boundary. This
address is Jim Finnigan Constrnction with heavy equipment on site. Study says that the
road was closed at time of monitoring because of bridge outage. There is no bridge. The
road was closed at that exact time because of rnad cottstruction at the railroad crossing
being done by Rietsebl'ux Construction, Jnc. During the dates, .Ttme 3-11 of the
monitoring, this construction company was ustng two to four pieces of machinery that
registers 50 - 100 decibels each with back up alarnts. On June 3ie they worked 7 hours,
June 4 s-11 houss, June 51° -10 hours, June 6"- 8 hours, June 7* - 8 hours, June 8'" - 8

homs, Jtme 9t - 10 ' 4 hotus, June l0a' - 10 hours, Jtme 11" - 10 houts. However, Mr.
Kalinski, testified that he never saw or heard construction equipment in this area.

€. Mr. Kaliaski testified that roadway noisa was the.biggest contributor to background sound in the
area. How could you expect any other resutt, when ihe monitors are placed on high traffic roads?
J. Mr. Kalinski testified that after application is approved, then his report will go to the staff to be
approved. Why is this report not reviewed by staff prior to application approval?

8. Turbine maintenance
Courtney Dohoney testified that the ntanufacturer of the turbmes will maintain the turbines. Who
does the turbine manufacttuer answer to if large parts mnst be trucked in for repairs?

9. Dr. Diane Mundt
A. Wind turbine not her field of study. Dr. Diane Mundt testified that her field of study is
Epideniiology. Her literature studies and reviews are no more valid tlw the testimonials I read and
should be considered hearsay, and witlrout the original studies and the authors testimonies it seems

worthless.
B. Dr. Mundt in testimorty was asked if there was a reason she was not asked to do a study instead
of reviewing literature written by other people? She said that is not what was asked of her. "But
they just asked you to review somebody else's reports?" W. Setineri objects to the eactant that is

attorney -client privilege.
C. Dr. Mundt testified to limited literatnre on shadow flicker and health outcomes, so she relied on
literature of items with blades and variable speeds.
D. Dr. Mundt has never seen or treated patients.
E. I feel Dr. Mundt was brought in to testify only to add more confusion, not aaswers to the wind
turbine case. The applicant could have at least brought in one of the authors of the literatare Dr.

Mundt was referr:mg to.
F. I feel that the literature Dr. M+mdt refers to should have been entered in its entirety for

evidence.
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10. Public Notice

A. On September 6, 2011 in my letter to OPSB, S questioned why the Application was not at

the Crestline Public Library.

B. tn my written testimony, I again questioned why it was not there. When element Power

Sent out 1,086 letters, over 350 went to Crestline addresses.

C. October 11, 2011 during questioning, I asked Mr. Hawkins why the Application was not

Sent to Crestline Public Library. He testified that "We have since provided Crestline Library

with the Application." Examiner Farkas asked when the copy was provided? Mr. Hawkins

replied "probably 2-3 weeks ago." I have a letter from the Crestline Public Library that states

that the Application was not received until December, 2011. To me this is proof that Mr.

Hawkins lies under oath.

11. APPLICANT, OWNER, OPERATOR

A. The use of these three terms were never clearly defined and their responsibilities were

not explained. Even though it has been requested several times. During the court hearing,

Judge Farkas and Judge Fullen questioned the use of these three terms and asked Mr.

Petricoff to present before the dose of record.

12, OHIO POWER SITING BOARD

A. My closing statement in Court said it all. I came to the Court hearing in Columbus for

answers. I came out of this court hearing with more questions than original. I heard a lot of

questions asked by the Judges, Staff, Richland County and Intervenors that no one could

answer, or said they would get the answer. But, no answer. So if not you, then what body of

^ ^e 2 t 712-
Government is really looking out for my rights.

^9s^ i2g^ /,^1̂7 7 f Ae )e6
y41^1.z17
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-0 BEFORE

THE OHIO POWER SITING BOARD

In the Matter of the Applicant of ^

Black Fork Wind Energy, LLC

For a Certificate to Site an Case # 10-2865-EL-BGN

Industrial Wind-Powered Electric

Generating Facility In
o ^--,

Crawford and Richland Counties, Ohio
`D rn

APPLICATION FOR REHEARING CD
rv =

INTERVENOR ALAN K. PR1CE

1. Wind Farm Lease Agreement
A. Elected individuals that have signed lease agreements

2. Road Use Agreement

A. Richfand County has not signed

3. Decommissioning

A. Funding

4. Noise
A. Study

5. Dr. Diane Mundt

A. No answers

'Chia is to aezti.$y thRt the imrxsJnu aP^ear^^.^g mr^ r
aacurate and couplata YsDxodnct3.or ilf $ aQwa 'Pi1e
4oczreaent cTelivsraKl in tha ra+yular ooccrse of 7rue3nea.,
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6. Public Notice
A. Application not available

7. Applicant, Owner, Operator

A. No clear definition

8. Ohio Power Siting Board

A. No clear set answers

v P'^/p L
AJ

.nA

/04^
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BEFORE

THE OHIO POWER SITING BOARD

In the matter of the Application of

Black Fork Wind Energy, LLC

For a Certificate to site an Case # 10-2865-EL-BGN

Industrial wind-powered electric

Generating facility in

Crawford and Richland Counties, Ohio

C)

MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING

INTERVENOR ALAN K. PRICE

N0

1. Wind Farm lease Agreement
A. The law states that a person while in an elected position cannot profit

from a Company that is asking for their office to sign an agreement. So, I

believe that the Township and County employees that have signed

leases with Black Fork Wind Energy or Element power, should have been

replaced before their offices were asked to work on a road agreement.

B. I do not think it was ethical for this company to tell lease signers with

questions about lease, to go to Attorney Jim Prye, and he admitted that

the company sometimes paid him for this. That the company was

already paying Mr. and Mrs. Prye for using their Title company for work.

2. ROAD USE AGREEMENT
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A. Our county people are elected to stand up for that communities rights. I

feel that between the Appiicant, PUCO and Ohio Power Siting Board are

doing their best to bully these people into signing agreements that they

do not have enough time or resources to fully investigate.

3. DECOMMISSIONING
A. Everyone legally has to have insurance the minute they purchase a car,

land or home. Why would an Applicant be allowed to ask for everything

possible to build a Wind Farm, but not have to post any kind of Bond

the day construction starts?

4. NOISE
A. The noise study seems to be flawed. Out of 8 monitors used 4 were

located at state routed with heavy traffic, 2 were not in the project area.

Monitor H was not in the project areas and set up at a construction

companies address, and at the exact time of monitoring there was a

construction company rebuilding the road within a 1/3 mile. So how

could these sites been averaged for our noise levels?

5. Dr. Diane Mundt
A. I thought this lady was to testify about living in a wind farm. But during

the court proceedings she made it clear that this was not her field of

study. That she has read others literature (which was never admitted as
evidence) written about other types of blades with various speeds. It

only left me with more questions.

6. PUBLIC NOTICE

A. This Application was never available to me until the first day of court.

Mr. Hawkins testified in court October 11, 2011 that 2-3 weeks prior he

sent it to Crestline Public Library. But in truth the library never received

it until December 2011.
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7. APPLICANT, OWNER, OPERATOR
A. Why could the Court or Applicant not explain the difference between

the three, and exactly who would be responsible for everything in this

project. What happens if any or all three would file bankruptcy during

this project?

8. OHIO PdWER SITING BOARD
A. The Board and Staff were still asking their fair share of questions during

the hearing. During testimony the Staff, experts and Applicants left a lot

of questions unanswered or answered that they would get back to us

with the answer. But yet this application was approved.

J)^

'41'^^ X. rt--(G s 2 ^ca•^ ^
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BEFORE THE OHIO POWER SITING BOARD

-- - - - --- - -- - -------------------- - - - -

201ZFEB 21 PH 4: 06

'rringto
040 St. ][4f. 96

Tiro, Ohio 44887

Respectfully submitted,

In the Matter of the Application ) C7f131CO
of Black Fork Wind Energy, LLC for ) I

a Certificate to Install Numerous ) Case No. 10-2865-EL-BGN

Electricity Generating Wind Turbines in )
Crawford and Richland Counties, Ohio )

APPLICATION FOR REHEARING AND RECONSIDERATION OF INTERVENOR JOHN

WARRIINGTON

I. The Board lacks the ability to render an objective and non-bias decision in
order to protect the public interest, well being and property of Ohio citizens. The
OPSB acts only as enablers of industrial wind installation in Ohio with complete
disregard for testimony or criteria which disagrees with their industrial wind

agenda.

11. By the approval of The Blackfork Wind Energy Project, Case Number 10-
2865-EL-BGN, the Ohio Power Siting Board forces a regulatory takine of nronertY
without comaensation in violation of the U.S. and Ohio Constitutions, upon
hundreds of Crawford and Richland county residents.

III. The Board creates an evidentiary double standard that is a violation of due
process. The Board has the ability to receive and review the voluminous credible
data documenting the immense negative impact that an industrial wind installation
will have upon a community, but refuses to do so. The Board receives all wind
industry opinion as fact while rejecting the credibility of virtually all opposing data.

The basis for this petition, including additional information about errors in
the Board's opinion, is set forth in more detail in the attached Memorandum in

Support.

Tbxa ta to oertity that tha i.a-caylaa $] ^«RSJlAQ are sm

aaaurato and co'scplate rapr®cluotiass ot a case tl.le

docr;Fment da2i.v'yx- 4a the regular 4ourse 4IL buo9inen9.nr
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BEFORE THE OHiO POWER SITING BOARD

In the Matter of the Application )
of Black Fork Wind Energy, LLC for )
a Certificate to Install Numerous ) Case No. 10-2865-EL-BGN

Electricity Generating Wind Turbines in )
Crawford and Richland Counties, Ohio )

MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING OF INTERVENOR
JOHN WARRINGTON

- -- - ------ - ---- - ---- - -- - ------ - -------- - --- - -- - ---------- - - - --- - - -- - - - --------- - - ----

TABLE OF CONTENTS

I. The Board lacks the ability to render an objective and non-bias decision in
order to protect the public interest, well being and property of Ohio citizens. The
OPSB acts only as enablers of industrial wind installation in Ohio with complete
disregard for testimony or criteria which disagrees with their industrial wind

agenda.

H. By the approval of The Blackfork Wind Energy Project, Case Number 10-
2865-EL-BGN, the Ohio Power Siting Board forces a reaulatory takine of prooertv
without comnensation in violation of the U.S. and Ohio Constitutions, upon
hundreds of Crawford and Richland county residents.

III. The Board creates an evidentiary double standard that is a violation of due
process. The Board has the ability to receive and review the voluminous credible
data documenting the immense negative impact that an industrial wind installation
wiII have upon a community, but refuses to do so. The Board receives all wind

industry opinion as fact while rejecting the credibility of virtually all opposing data.
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MEMOI2ANI"iUM IN SUPPORT OF APPLICATION FOR REHEARING

1. The Board lacks the ability to render an objective and non-bias decision in
order to protect the pnblic interesi, well being and property oi Ohio citizens. T'he
OPSB acts only as enablers of industrial wind installation in Ohio with complete
disregard for testimony or criteria which disagrees with their industrial wind

agenda.

Found on page 70 of the 75 page OPINION ORDER AND CERTIFICATE we

find " Any allegation presented in opposition to the Stipulation is hereby considered
denied." This typifies the attitude and demeanor of the entire OPSB approach. OPSB
made only a pretense of allowing the citizen interveners to participate as a means to make
complete the miscarriage of justice. My intervention document were used by permission
of Mike McCann Real Estate and should have been considered. But ALJ's Fullin and
Farkas ruled with great speed to strike the property value information provided. (found on
the online docket 08/30/2011) Fullin and Farkas allowed the BlackFork Wind Energy
LLC representatives David Stoner and Scott Hawken to seal the record by stating that NO
evidence exists that can sustanstiate an opinion that an industrial wind installation can
have any negative impact upon real estate values. The exact wording can be found on the
transcript by Jennifer Duffer. The approval of this sentiment and the unanimous approval
vote of the BlackFork Wind Project by OPSB is tantamount to the most nefarious
example of blind and deaf ` justice" perhaps in Ohio history.

Even the installation of a single cell phone tower has a negative impact on real
estate value, yet OPSB evidently rest upon the opinion that 91 industrial wind turbines,
each of which would dwarf the presence of a cell phone tower, have a neutral effect on

real estate, in fact benign.
Also my request to have a real estate expert testify by a SKPE teleconference was

denicd by the ALJ's with the justification that my witness could be being prompted by

another off screen expert.
The citizen interveners are aware that even if we divested ourselves of our life

savings bringing experts to the hearings our opinions and testimony would be met with

the same contempt.
The OPSB have acted in everyway as if they are the "Wind Industry".

Furthermore, it appears evident the OPSB has not seen an application it doesn't li.ke, as
all Ohio projects are coupled with the streamiine approval process. Lastly to show the
utter bias of OPSB I point to their own web home page with displaying several cartoonish
images of wind turbines and links to speed up a wind project approval.
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U. By the approval of The Blackfork Wind Energy Project, Case Number 10-

2865-EL-BGN, the Ohio Power Siting Board forces a re ulatorv taking of uroneriy

without compensation in violation of the U.S. and Ohio Constitutions, upon

hundreds of Crawford and Richland county residents.

My intervention documents while procedurally stricken present the opinion of non

wind industry real estate studies that display the inevitable loss of residential value

ranging from 25% to 40% of pre wind farm value. And much worse than this the

very real possibility of the total loss of marketability of a home. But this matters not one
whit to the OPSB. Here is what matter in Columbus in the early 2V century.

httn://www onsb ohio gov/onsb/?LinkServID=895FE98C-C363-FCF9-
6BFDC7DF3A3F7AA2

The OPSB Wind Stats Map gives displays a goal of 937 industrial turbines
planted across Ohio and both you know and I know that you the OPSB have no intention
of "mitigating" anything to protect the citizens of Ohio from any negative aspects.

Tens of millions of dollars of property devaluation will most certainly be
realized. Conservatively 40 to 50 million dollars of loss will be suffered by the 1000 plus
non participating receptors of BlackFork Wind's noise, shadow, strobe lights and visual
offense. No totals are considered by OPSB. Perhaps approaching a half a billion dollar
loss depending on population. These losses negate all job revenue and all tax benefit to
counties. While simultaneously sending monies to China for turbines and electricity
revenue to European energy companies. And thus creating a dependence of foreign

electricity.

A Regulatory Taking of Private Property without Compensation. A reverse

condemnation of real estate. Solely for to fervent fulfillment of SB221 and Renewable

Portfolio Standards.

Thus violating R.C. 4906.10(A)(2),(3), and (6) and the U.S and Ohio

Constitutions.

111. The Board creates an evidentiary douhle standard that is a violation of due
process. The Board has the ability to receive and review the voluminous credible
data documenting the immense negative impact that an industrial wind installation
will have upon a community, but refuses to do so. The Board receives all wind

industry opinion as fact while rejecting the credibility of virtually all opposing data.

From the inception of the BlackFork Wind project hosted by the original applicant
Gary Energitics the Board has permitted and facilitated a severe marginalization of non-
participating residents within the project area. Numerous letters of opposition containing
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pointed and serious questians to the Board were habitually met with form letter
obfuscation. Residents were told to await a Public Meeting where all answers were
forthcoming. In fact the original BlackFork mecting was a very controlled event that
wasted time and sidestepped all difficult questions. Offers to answer questions by Gary
Energetics web site web never fulfilled. The OPSB were silent and tolerated this
problem. When the project was sold to Blackfork Wind Energy Project LLC.! Element
Power LLC again all questions were pointed to a public meeting. Public meeting number
one hosted a science fair atmosphere where the applicant could huddle with participants
and avoid direct statements. All difficult questions to the applicant were avoided and
dodged. OPSB allowed this. Continuing the questions to the docketing division at
PUCO all questions were again directed to the 28 Public Meeting. At this meeting no
questions were accepted by staff or developer. Moving ahead continued appeals to the
Board docketing division including document questions, and data, all opposition
residents were told to anticipate the Adjudicatory hearing. During the hearing my attempt
to ask one question of Scott Pauley was objected to by BlackFork council and sustained
by Judge Farkas. In effect ending a three year quest to receive an answer to any question
about the project. OPSB staff permitted by habit this type of sidelining of interveners as

the proceeding went through the motions.

The applicant BlackFork presented a collection of opinions for hire who
systematically recited the opinion that minimal to no impact would be realized to effect
wild life, health, residents, aviation, shadow flicker, and noise. All Board members
validated this counterfactual testimony by voting unanimous approval of the project.

The Board presented NO evidence of research of preparation. In my opinion and
by my first hand experience with the hearing The Board and ALJ's Farkas and Fultin
accepted all pro wind opinion at face value as fact, while heavily scrutinizing all
opposition questioning and testimony. In violation of R.C. 4906.10 the Board
improperly delegated its authority to the Administrative Law Judges.

-------------------------------------------------------- ------------------------- ----

MOTION FOR REHEARING AND RECONSIDERION

Respecjfully Subp[itted,

John N.'WarrilgCon
7040 State Rt.;
Tiro, Ohio 4q$87
419-683-3112
February 18`h 2012
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CERTIFICATE OF SERVICE

I certifyy that a copy of the forgoing document was served upon the following persons via

U.S. Mail this 18th day of February 2012:

Michael J. Settineri
Chief Legal Counsel
Element Power LLC
Black Fork Wind LLC
52 East Gay St.
PO Box 1008
Columbus, OH 43216-] 008

John J. Jones and appearances at
30 East Broad St, 25`h Floor
Columbus, Ohio 43215

Chad A. Ensley
Chief Legal Counsel
Ohio Farrn Bureau Federation
280 North High Street
P.O. Box 182383
Columbus, Ol? 43218-2383

The Ohio Power Siting Board
Attn: Docketing Division Case No. 10-2865-EL-BGN

180 E. Broad Street, 601 Floor
Columbus, OH 43215

Orla Collier III
Benesch, Friedlander, Coplan & Arnoff LLP
41 South High St, 26`' Floor
Columbus, Ohio 43218

I certify that a copy of this document was served upon the following persons by hand

delivery this day February 18th 2012.

Debra Bauer and Bradley Bauer Margaret and Nick Rietschlin

7298 Renilinger Road 4240 Baker Road
Crestline, Ohio 44827-9775 Crestline, Ohio 44827-9775

Gary Biglin
5331 State Route 61 South
Shelby, Ohio 44875
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Karel A. Davis
6675 Champion Road
Shelby, Ohio 44875

Carol and Loren Gledhill
7256 Reminger Road

Crestline, Ohio 44827-9775

Brett Heffner
3429 Stein Road
Shelby, Ohio 44827

Grover Reynolds
7179 Remlinger Road
Crestline, Ohio 44827-9775

Mary Studer
6716 Reminger Road
Crestline, Ohio 44827

Thomas Karbula
3026 Solinger Road
Crestline, Ohio 44827-9775

Alan and Catherine Price
7956 Remlinger Road
Crestline, Ohio 44827-9775

z
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MI NIJ' '!` E S

REGULAR MEETING OF THE OHIO POWER SITING BOARD

March 26, 2t112

tbers Present:

Todd A. Snitehler; Chairman, Public lutilities Comtrrission of Ohio
Martin 'I'rernmel far Dr. Theodore WymysCo, Director, Ohio Department of Health
Llavid Daniels, Direetor, (3hio Departrnent of.Agriculture

T^++A^* P^* °^ '"` sFred Shitnp for Jim Zehringer,l7irector, Ohio
tctr Seitz, Alternate

Representative Jay Ciroyal
Representative Louis W.131essinj

Members Absent:

alty,l7irectar, Ohio Envizf
istiane Schnienk, Director, Cihl

Public Member (Vacartt)
Senator Tom Sawyer

Resotation 430-12 - Minut
C'hairman Snitchler move
Trentmel seconded the motion

t6, 2012,
ing. M.

Resolution 431-12 -- ase No. E)0-0513-EL-BGN and 04-1011-EL-I3GA, in the
for a GertifCcate ofCE' omr^anvu®revt..imaMatter ot the AM&ation of 1

d to Construct a Base Loarl Patvertt ' eecEnviroame tal Com tittittt and Puta
Cti#^to Chairmara ^nitchler moved that prior to considering an► GountvAltiFt ,etnant h-ith textension of certifieate the Applicant shauld be directed ta file varioats iteans w

Baard, Thase itenis incCuded: detailed grid analysis; site preparation actiuities, listing of
necess^xy permits and SYatus, Cist,of electric and gas faeilifies that wouid intereonnect,
erosion and sedinrentaiion aetivities, discussion of harardous soils and water or debris
encauntered; coordinatian with en^ergency persannel, arrangements for baakup pressure
to Cao^C natural gas systena and a tttirrough discussian describing the facility's proposed
recon€iguration, M. Trexnrnel seconded the motion. The resolution passed.
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Resolution 432-12 Case No. 14 28b5 EL I3GN In tlee Matter of the Apn1#cat#an c ►f
B ekF`etrk VVfnd Ener LLC fnr a Certifieate to ite a Win -Ya ered Electrec

+Generatine Fac#litv in Richland and Crawford Caunties, C1h^ Chairnnan Snitchler
I hce resolutiontih on.e moQ deny the request for rehearing. F. Shimp seconded t

Itesolut#an 433-I2 -- Case 1rTa.1
F" Jhia 'I'ransmiss#on Camuaenv, Ine:, fai^,

Pub##c Neet^ fer the 75513451Canrnatib#I#ty an+l_
,Cha#rrr^an Snatchler znaved to approue the ,a^

mot#on. The rescrlution gassec#,

^ th^ Matter of the A^^stxtication of
a C'ert#ficate of l;nv#ronmentai
3^ kV Vassell Substat#an Prai+ect.
it#crn. M. Tremnxet seconded the

Resalufian 434 12 Case Na 11 3539-GA BfiX. In the Matter af the Anntacat#an of

Ca#umbia Gas af Oh#a Ine far a Cerfificatc of Envxranmental +Cantnatibrtrtv and

Publ#e iVeed for the (:onstrue " n of t e tlekerman Road Natnral Gas I'^ ehne

r,oiect: Cha#rsnan Snitchler rnaved ta approve the appiieat#on: D. Ban#eis seconded the

motion. The resalut#on passed.

Re #ution 435 12 - Case 11as. il-SSS^ EL-B^S ,and 11-5$ 6-C «I3 X. In the
Matter af the Annlicat#ctn af Atner#ean `1'ransmiss#twn 8vstems, Incarnorated f^rr a

^rtficate af Enviranmental Camt►at#bri#tv an8 Yubhe Need far t6e Construettan of
naved tohlar^ t ziu c

the Litack R#ver Su^►stat#an and Transmzssron I uaes Chatrman
aPprave the appC#cat#ans. F: Shimp seconded the motaan. The reso[ntian passed.
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BEFORE

THE OHIO POWER SITING BOARD

In the Matter of the Application of Black )
Fork Wind Energy, L.L.C. for a Certificate )
to Site a Wind-Powered Electric Generating ) Case No.10-286b-EL-BGN
Facility in Crawford and Richland )
Counties, Ohio. )

ENTRY ON REHEARING

The Ohio Power Siting Board fmds:

(1) On March 10, 201 Fork or
the Applicant) filea ^mw
compatibility and 0 wind-

-03 ^dowered electric -^g ^p
counties, Ohio. /^^-{ r^

(2) On January 23, 2012 d its
opinion, order, and a 2 a^l the

Stipulation, as amenA rd's
Staff, the Ohio Farm ^ ^. of
Crawford County Cor^ ate
should be issued, su^ he
Stipulation.

(3) Section 4906.12, Revisecl+-..vue, states, in relevant part, that Sections
4903.02 to 4903.16 and 4903.20 to 4903.23, Revised Code, apply to a
proceeding or order of the Board as if the Board were the Public
Utilities Commission of Ohio (Commission).

(4) Section 4903.10, Revised Code, provides that any party who has
entered an appearance in a Commission proceeding may apply for
rehearing with respect to any matters determined by the
C^omnvssion within 30 days after the entry of the order upon the
journal of the Commission.

(5) Rule 4906-7-17(D), Ohio Administrative Code (O.A.C.), states, in
relevant part, that any party or affected person may file an
application for rehearing within 30 days after the issuance of a
Board order in the manner and form and circumstances set forth in
Section 4903.10, Revised Code.
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(6) On February 17, 2012, intervenors Alan Price, Catherine Price, and
Gary Biglin filed applications for rehearing of the order. On

February 21, 2012, intervenors Brett Heffner and John Warrington
filed applications for rehearing of the order. Mr. Heffner's
rehearing application included a request that an audio recording he
alleges was made of the teleconference which occurred on

Septembei 9, 2011, be entered into the evidentiary record in this
case. On February 22, 2012, intervenors Carol GledhiIl and Loren
GIedhill separately filed applications for rehearing of the order
that, in terms of all the arguments they raise, mirror each other, as
well as the rehearing application of Gary Biglirt.

(7) On February 27, 2012, Black Fork filed memoranda contra the
rehearing applications of Alan Price, Catherine Price, and Gary
Biglin. On March 2, 2012, Black Fork filed memoranda contra the
rehearing applications of Brett Heffner and John Warrington. Also
on March 2, 2012, Black Fork filed a motion to strike portions of Mr.
Heffner's rehearing appfication, accompanied by a memorandum
contra Mr. Heffner's request to have the audio recording admitted
into the. evidentiazy record. On March 5, 2012, Black Fork filed
memoranda contra the rehearing applications of Carol GledhiIl and
Loren Gledhill. On March 9, 2012, Mr. Heffner filed a pleading
which, in essence, served both as a reply to the memorandum
contra that Black Fork filed in response to Mr. Heffner's request to
have the audio recording admitted into evidence, and also as a
memorandum contra Black Forlc's motion to strike portions of Mr.
Heffnees rehearing application. On March 12, 2012, Black Fork
filed a reply to Mr. Heffner s mernorandum contra Black Fork's
motion to strike portions of Mr. Heffner`s rehearing application.i

(8) On February 28, 2012, the administrative law judge (ALJ) issued,
pursuant to Rule 4906-7-17(1), O.A.C., an entry ordering that the
applications for rehearing filed by Alan Price, Catherine Price, Gary
Biglin, Brett Heffner, John Warrington, Carol Gledhill, and Loren
Gledhill should be granted for the purpose of affording the. Board
more time to consider the issues raised in those rehearing
applications.

1 On March 9, 2012, Mr. Biglin filed a reply to Black Fork`s memorandum contra, entitled'"In Reference
to the Memorandum Contra of Black Fork W3nd Energy, I.I..C to The Apptication for RehearSng by Gary
J. Biglin." Because there is no provision in either the statute or the Board's ndes to fr1e replies to
uaemoranda contra app[ications for rehearing, Mr. Biglin's March 9, 2012, feting cannot be considered.

APPX000179



10-2865-EL-BGN

Rehearne Arguments Raised By Alan Price

(9) Mr. Price raises seven grounds for rehearing. As the first of his
grounds for rehearing, Mr. Price alleges that, before their offices
were asked to work on a road agreement, those township and
county employees who signed leases with Black Fork or Element
Power should have been replaced. Additionally, Mr. Price atleges
that it was unethical for the Applicant to tell lease signers who had
questions about their lease to go to attozney Jim Prye because Mr.
Price claims that Black Fork both paid lvtr. Prye for such work and
also paid Mr. and Mrs. Pzye for using their title company for work.

In its rnemorandum contra,r Black Fork asserts that W. Price has
not provided a legal basis for-concluding that any of the conduct he
alleges to have occurred is illegal or unethical and that the Board
has no jurisdiction over the allegations of unethical behavior cited

to by Mr. Price.

(10) Upon review, we find that no basis exists of record to substantiate
either that the factual allegations made on rehearing by Mr. Price
actually occurred in the manner alleged, or that the conduct
alleged, even if it did occur, was illegal. Most importantly, there
has, been no showing made of record that any illegal or unethical
behavior by anyone factored, or should have factored, into the
Board's decision, or that the Board is the appropriate tribunal to
address purported unethical behavior of townsltip and county
employees. Accordingly, Mr. Price's first assignment of error
should be denied.

(11) In his second rehearing argument, Mr. Price alleges that the
Applicant, the C'ommission, and the Board are "doing their best to
bully" elected county officials "into signing agreements that they
do not have enough time or resources to fully investigate."

In its memorandum contra, Black Fork asserts that there is no basis
in law or in fact to support Mr. Price's claims that county officials
are being °bullied" in this way.

(12) Upon review, we find this second argument of Mr. Price is without
merit. No basis exists in the record evidence to substantiate the
allegations of "bullying" made on rehearing by Mr. Price, nor did
Mr. Price present evidence of any such conduct at the hearing. In
addition, both Crawford County and Richland County were parties
to this case and there was no evidence that anyone employed by

-3-
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these counties was in any way unduly influenced by any party or
the Board or that any such conduct occurred. Accordingly, Mr.
Price's second assignment of error should be denied.

(13) Mr. Price's third assignment of error on rehearing posits that the
Applicant is being allowed to build a wind farm without having to
post any kind of bond before starting construction.

In its memorandum contra, Black Fork states that this assertion is
simply in.correct.

(14) Upon review, we note that Condition 66(h) of the Stipulation,
summarized at pages 48-49 of the order, clearly imposes an
obligation on the Applicant to provide, prior to construction, a
financial assurance instrument such as a surety bond, for purposes
of demonstrating that adequate funds have been posted for the
scheduled construction. Because this condition of the Stipulation
imposes a bonding obligation on the Applicant prior to
construction, Mr. Price's rehearing _ argument to the contrary is
without merit, does not justify rehearing of the order, and should
be denied.

(15) In his fourth assignment of error,, Mr. Price claims that the
Applicant's study of background noise for the wind farm project
was flawed. W. Price claims that four of the eight monitors used
in the background noise study were located near heavy traffic and
that two monitors were not within the project area.

In its memorandum contra, Black Fork notes that Mr. Price did not
cite to any evidence that the monitors were placed in b.igh traffic.
areas or that the monitoring sites were not adequate to provide a
valid sampling of background noise levels. Additionally, Black
Fork points out that its witness, Kenneth Kaliski, testified at length
regarding the location of the monitors used for his background
noise study and explained that the results of one monitor that
recorded at a very high equivalent continuous noise level (LEQ)
were not considered when determining the average nighttime
sound level for the project.

(16) The Board finds that Mr. Price's rehearing claim that the project's
background noise study was flawed is sirnply not supported by the
record and, as such, is without merit. Black Fork witness KaTiski
provided expert testimony which supports a finding that the
monitoring sites used in his noise study were satisfactory to
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provide a valid sampling of noise levels in the project area. Mr.
Price failed to cite to any evidence of record that would negate or
even challenge Mr. Kaliski's expert opinion on this topic.
Accordingly, Mr. Price's fourth assignment of error should be
denied.

(17) ln his fifth assignment of error, Mr. Price claiins that the application
was not made available to him until the first day of the evidentiary
hearing. Mr. Price also disputes the hearing testimony of the
Applicant witness Hawkins, who indicated that a copy of the
application was sent to the Crestline Public lAbrary in Septeinber
2011. Mr. Price furtherasserts, without including any supporting
documentation, that the Crestline Library "never received it until
December 2011."

In its memorandum contra, Black Fork claims that it followed the
Board's rules on whether and how libraries are to be furnished with
the copies of the application, and that those rules do not require,
under the facts of this case, that a copy of the application be
furnished to the Cresttine Public Library.

(18) Upon review, we find no merit to Mr. Price's fifth assignment of
error. We note that Rule 4906-5-06, Q.A.C., governs service of an
application for a wind-powered electric generating facility. This
rule requires that the Appiicant place either a copy of the
application or notice of its availability "in the main public library of
each political subdivision as referenced in Section 4906.06(B),
Revised Code." That statutory provision, as applicable, also
requires service of the application on the chief executive officer of
each municipal corporation and county "in the area in which any
portion of the proposed facility is to be located." We agree that, as
pointed out by Black Fork in its memorandum contra, no part of
the facility involved in this case is proposed to be located within
the village of Crestline. The Board's rules, thus, do not require
service of the application, or notice of its availability, on the
Crestline Public iabrary. Moreover, in that copies of the
application were served on the libraries serving the county seats of

both Crawford and Richland counties where the project is to be
located, as well as on three other libraries located within those two
counties, the record reflects Black Fork's compliance with the
Board's rules regarding service to libraries in the project area (Black
Fork Ex. 2, June 17, 2011, Certificate of Service). Moreover, from
the time the application was filed with the Board and throughout
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the duration of this case, the application was available on the
Board's website. Moreover, there is no requirement that the
Applicant serve persons who intervene in the case subsequent to
the filing of the application with a copy of the application.
Accordingly, Mr. Price's fifth assignment of error should be denied.

(19) In his sixth ground for rehearing, Mr. Price accuses the Board of
faiting to explain the difference between the terms "the applicant,
the facility owner, and the facility operator" as those terms are used
in the Board's decision.

Black Fork disagrees with Mr. Price's assertion.

(20) This claim is without merit. A thorough explanation of the Board's
interpretation of the manner in which these terms are used in the
Stipulation and in the order is provided by the Board at page 70 of
the order. Accordingly, Mr. Price's sixth assignment of error
should be denied.

(21) As his seventh ground for rehearing, W. Price questions how the
Board could have approved the application when, in his view,
many questions asked of witnesses during the evidentiary hearing
were left either unanswered or not answered completeiy.

(22) We find W. Price's final rehearing argument is without merit.
First, Mr. Price has not cited to a single instance where a question
was left unanswered at the hearing. More importantly, Mr. Price
neither identifies any way in. which the Board's decision was not
supported by the record, nor does he explain how the record is so
incomplete as to provide an improper and insufficient basis for the
Board, in making its decision as reflected in the order, to fulfill all
of its jurisdictional obligations in this case. Further, the Board notes
that all parties had the opportonity to question witnesses at the
hearmg, either by subpoenafng them to testify or by cross-
examining other parties' witnesses. Accordingly, the Board finds
that Mr. Price's seventh assignment of error should be denied.

RehearinQ Areuments Raised By Catherine Price

(23) In her rehearing application, Ms. Price raises 12 arguments that,
broadly, appear to criiique either the application, the terms of the
Stipulation, andjor the testimony of various hearing witnesses. In
her first assignment of error, Ms. Price disputes whether the

-6-
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application properly identifies the generation capacity of the
turbine models under consideration

In response, Black Fork asserts that the application properly
identifies the generation capacity of each of the turbine models
under consideration.

(24) Ms. Price has raised no issue in her first assignment of error that
warrants reconsideration, in that the record clearly sets forth the
capacity ratings of the turbine models. Accordingly; her request for
rehearing should be denied.

(25) In her second assignment of error, lvFs. Price submits that the study

of historic properties undertaken in this case is incomplete, based
on her belief that it failed to include Ms. Price's own residence,
allegedly built in 1836.

In response, Black Fork points out that Ms. Price presented no
evidence at hearing showing either that her residence qualifies for
registration in any of the registries that Rule 4906-17-08(D), O.A.C.,

requires the Applicant to consult, or whether or how the project
would have any impact on the cultural or historical significance, if
any, of her residence.

(26) A review of the record indicates that Ms. Price's second assignment
of error should be denied as there is no evidence of record to
support her allegafion that the Board's conclusions were in error.

(27) ln her third assignment of error, Ms. Price contends that, because
road use agreements have yet to be finalized, the status of certain
planned changes to affected roads remains in play, thereby
jeopardizing her right to travel on safe roads.

Black Fork responds that the conditions of the Stipulation
addressed transportation and road use agreements, and require the
Applicant to develop route plans, make road improvements
outlined in the route plans, repair damage to bridges and roads
caused by construction activity, and obtain ali required county and

township transportation permits.

(28) The Board finds Ms. Price's third assignment of error to be without
merit, as the record supports the finding that the Stipulation clearly
provides for the necessary and appropriate road use agreements.
Accordingly, this request for rehearing should be denied.
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(29) Ms. Price, in her fourth assignment of error, contends that the
Applicant's study of water wells is incomplete, based on her belief
that multiple wells were not included in it, including three wells
that allegedly exist on Ms. Price's property.

In response, Black Fork points out that Ms. Price has cited no
record support for her allegations questioning the reliability of
Black Fork's water well study based on an alleged failure to include
Ms. Price's own wells. Also, the Applicant notes that she ignored
the hearing testimony of Black Fork witness Dohoney, which
supports the Board's decision even in the event that Ms. Price's
wells were not included in the study.

(30) Upon review, the Board finds no merit in Ms. Price's fourth
assignment of error. The record supports the Board's finding in
this regard; therefore, this request for rehearing should be denied.

(31) In her fifth assignment of error, Ms. Price contends both that no
baseline study on television and cell phone signal strength was
done and, also, that the `Applicant's mitigation process, to be
applied in the event that such signal strength is lost, has not been

fully explained.

In response, Black Fork states that testimony exists indicating that
wind tixrbines do not cause telephone and cell phone degradation
and, in any event, two conditions of the Stipulation address Ms.
Price's television and cell phone reception concerns.

(32) Contrary to Ms. Price's fifth assertion on rehearing, the Board finds
that the record. does address and alleviate concerns about telephone
and cell phone degradation. Accordingly, this request for
rehearing should be denied.

(33) In her sixth assignment of error, Ms. Price accuses the Applicant of
not wanting to insure the funding for decommissioning, she
questions whether such funding exists, who, if anyone, would
provide it, if, for example, weather would damage the turbines
beyond repair and she asks what would happen if the party
responsible goes bankrupt before the decomrnissioning funds are in

place.

In response, the Applicant states that the issues regarding financial
assurance/bonding, were addressed by the Board at pages 48-49 of
the order, inasmuch as the Board has adopted condition 66(h) to

-8-
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the Stipulation, which requires the posting of decommissioning
funds, a surety bond or assurance before the scheduled
construction of each turbine.

(34) Upon consideration the Board finds no merit in Ms. I'rice s sixth
assignment of error, in that the issue of deconutiissioning was fully
addressed and resolved in the Stipulation and on the record in thi.s
case. Therefore, this assignment of error should be denied.

(35) In her seventh assignment of error, Ms. Price, critiques various
parts of the testimony of Black Fork witness Kaliski, who testified
concerning background noise studies he conducted, as welt as
issues relating to turbine operational noise.

Black Fork responds that Ms. Price's critique of the evidence
relating to noise issues fails to present any grounds for concluding
that the Board's analysis and conclusions on that topic, in the order,
are unreasonable, unlawfal, or unsupported by the record.

(36) With regard to Ms. Price's seventh assignment of error, the Board
agrees that the record supports the finding that the noise level is
appropriate in this case. No evidence was presented on the record
to the contrary. Accordingly, this assignment of error should be
denied.

(37) Ms. Price, in her eighth assignment of error, questions whether the
turbine manufactnrer, who the record shows is the party who will
niafntain the turbines, witl answer to anyone if large parts must be
trucked in for repairs.

In response, Black Fork notes that all of the duties and obligations
pertaining to turbine maintenance that are imposed on the
AppFicant through conditions of the Stipulation are adequately
explained and addressed in the order.

(38) Upon review of Ms. Price's eighth assignment of error, the Board
notes that it appears that Ms. Price would have the Board now
consider and answer the question of whether any of these same
duties and obligations imposed on the Applicant (for example, the
duty to comply with all local county or township permitting
requirements) should apply to other entities besides the Applicant,
such as the turbine manufacturers. On this issue, the Board notes
that our jurisdiction extends to the Applicant and the Applicant is
and will be held accountable for any necessary maintenance on the
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facility, whether or not the Applicant chooses to contract with
another entity to provide such maintenance. With this in mind, the
Board finds that it is not necessary to further address this issue and
that this assignment of error should be denied.

(39) in her ninth assignment of error, Ms. Price lists several criticisms of
the testimony of Black Fork witness Mundt, an epidemiologist
whose purpose in testifying was to indicate, based on Dr. Mundt's
review of the relevant, published, peer-reviewed scientific
literature, as well as the professional training and experience in
applying epidemiological concepts and methods to diverse human
health issues, whether she had found any consistent or well-
substantiated causal connection between residential proximity to
industrial wind turbines and health effects.

In response, Black Fork states that none of the criticisms that Ms.
Price has raised on rehearing with regard to Dr. Mundt's testimony,
pertain to the actual purpose served by her testimony. Nor do any
of her criticisms present valid reasons for the Board to depart from
its reliance on that testiaeony, based on its own judgment that Dr.
Mundfs testimony competently served its intended purpose.

(40) The Board finds that Ms. Price's ninth assignment of error is
without merit. There was sufficient expert testimony presented in
this matter that supports the Board's reliance on Dr. Mundt's
testimony in this regard. No evidence was presented on the record
to the contrary. Accordingly, tivs assignn.tent of error should be

denied.

(41) In her tenth through twelfth assigrunents of error, Ms. Price raises
the same concerns as Mr. Price regarding: whether and when a
copy of the application was placed at the Crestline Public Library;
how the Board has interpreted the terms "applicant". "facility
owner", and "facility operator"; and whether, at the close of the
hearing, too many questions of record were left unanswered for the
Board, in making its decision, to have carried out its proper
statutory jurisdiction.

(42) The Board has already fully addressed these issues in Findings (18),
(20), and (22) above, and her tenth through twelfth assignments of
error should, therefore, be denied.
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Rehearing Arguments Raised by Gary iglin

(43)

(44)

In the first of his four rehearing arguments, Mr. Biglin contends
that the Board's dec4sion is unreasonable and unlawful because it
fails to require the Applicant to maintain an adequate turbine
setback distance from nonparticipating property lines and public
roadways, thus violating Section 4406.10(A)(2), (3), and (6), Revised

Code.

In its memorandum contra Mr. Biglin s rehearing application, Black
Fork asserts that in issuing its order, the Board acted lawfully and
reasonably in approving the turbine setbacks proposed for the

project.

We find no merit in Mr. Biglin's first assignment of error. Mr.
Biglin believes that, because Ohio's exisiing setback standards are
based on the distance from the turbine base to the exterior of the
nearest habitable residential structure of an adjacent property, they
"show disregard for" and fail to "respect" the interests of Ohio
property owners in being able to "enjoy every inch" of their
property 'without concern for the bappiness and safety of
themselves and their family." Mr. Biglin contends that it was error
for the Board to apply a setback standard other than one based only
"on distance from property lines and the public roadways." In
essence, Mr. Biglin's argument is that the Board erred in applying
the actual setback standards that are supported in Ohio law. We
disagree. Setback distances have been determined by the Ohio
General Asseinbly and the Board has complied with the distances
as established. In fact, it would have been contrary to the statutory
formula on the part of the Board had it approved setback distance
less than setback distances established by the Ohio General
Assembly. In this case, the Board approved a stipulation that
provides setback distances that exceed the statutory requirements.
Accordingly, Mr. Biglin's first assignment of error should be
denied.

In his second rehearing argument, Mr. Biglin continues, in another
way, to question the setback requirements the Board applied in this
case and sets forth three reasons to support his claim. First, he
contends that the Board's decision is unreasonable and unlawful
because it applies setback requirements that "are inadequate to
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ensure the rights of health, safety, and well being" to persons who
are nonparticipating property owners and to persons using the
public roadway. According to Mr. Biglin, the setback requirements
imposed through the order, in this regard, violate such persons'
constitutional rights under both the United States and the Ohio
Constitution, as we1l as their statutory rights under Section
4939.02(A)(1), Revised Code. Second, Mr. Biglin avers that "the
only way" to ensure the complete safety of persons on property
adjacent to a wind farm and on public roadways in a wind project
area is to impose a setback formula known as "the GE setback
formula," which was referenced in the staff report. Third, Mr.
Biglin asserts that the order deprives property owners of their
constitutional rights to the protection of private property and to
procedural due process.

In its memorandum contra, Black Fork maintains that the setbacks
imposed under the order adequately protect property owners and
users of the public highway and do not violate any of their
constitntional or statutory rights.

(46) Ini.tially, the Board finds that W. Biglin has provided no
evidentiary support for his second assignment of error; therefore,
we find it to be without merit. The Board's decision to reject use of
the GE setback formula is supported by the record. Black Fork
witness Haley testified concerning the GE setback formula,
indicating that it originated from a 2003 published risk analysis
study on ice throw from wind turbines, referred to as the Seifert
study. Mr. Haley's expert opinion is that the risk of ice throw on
the Black Fork project does not warrant the application of the GE
setback formula. His testimony supports a finding that, even the
authors of the Siefert study have admitted the formula they studied
was intended only for use as "rough guide" in making initial siting
determinations. Moreover, as Black Fork points out in its
memorandum contra, even Mr. Biglin admitted that the GE setback
formula has enjoyed Iimited appIication, agreeing on cross-
examination that GE, itself, only recommended application of the
setback if an ice detector is not used on the turbine. For this project,
Condition 44 of the Stipulation provides that ice detection systems
will be used on all turbines that cause the turbines to automatically
shutdown. The Board's decision to reject use of the GE setback
formula is also supported by the Board's finding that no evidence
was presented of record that wan^anted additional measures
beyond the setback distances prescribed under the Board's rules.
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With regard to Mr. Bigliri s overall contention regarding the setback
issue, the Board notes that, contrary to his assertion, nothing
prohibits adjoining landowners from developing their properties or
constrncting residences after a wind farm has been constructed.
Our decision in this case is fully supported by Ohio case law, which
holds that established setbacks do not constitute unconstitutional
takings if enacted as a result of a proper exercise of the police
power and are reasonably necessary for the "preservation of the
pubfic health, safety and morals." See Andres v. City of Pznysburg,

47 Ohio App. 3d 51, 54 (Wood County. 1988), citing Fritz P. Messer.
112 Ohio St. 628 (1925). The setbacks imposed under the order
were established by the General Assembly to safeguard the public
from potential harm, including, noise, shadow flicker, blade throw
or ice throw, which may result from construction of the wind
turbines. Such action is within the police power to protect the
public health, safety, and morals, and, therefore, does not constitute
an unconstitutional taking of private property. Thus, we find that
W. Biglin's constitutional arguments have no merit and do not
justify a grant of rehearing on the order. Accordingly, W. Biglin's
second assignment of error should be denied in its entirnty.

(47) In his third assignment of error, Mr. Biglin contends that the Board
improperly delegated too much authority to the ALJs. He contends
that the Board relied upon the ALJs to reach a final decision that
was merely rubber-stamped by the Board. In this regard, W.
Biglin argues that the Board failed to meet its statutory obligation
to carefully weigh the issues and evidence and fai]ed to reach an
independent determination whether the project should be
constructed as proposed.

(48) The Ohio Supreme Court has held2 that "drafting an order and
deciding an order are not the same, and nothing in the Revised
Code prohibits the Board from delegating the draftittg of an order
to an AI.J." Moreover, in the same decision, the Ohio Supreme
Court "relied on a long-standing presumption of regularity,
wherein, in the absence of evidence to the contrary, a public board
is presumed to have properly performed its duties" (Id. ). We find
that Mr. Biglin's third argument on rehearing is without merit and

should be denied.

z In re fhe Application of Am. Transm. Sys., Inc.125 Ohio St. 3d 333 (May `b 2010).

-13-
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(49) In his fourth and final rehearing argument, Mr. Biglin offers four
criticisms of the procedural process. First, he complains that there
was a compressed schedule between the dates when intervention
was granted and the initially scheduled dates for both the public
hearing and the adjudicatary hearing. Mr. Biglin believes that, in
other wind project cases, a window of about two weeks between
the public and adjudicatory hear.ings is customary. Second, Mr.
Biglin complains that he did not receive a copy of the application
until October 11, 2011. Mr. Biglin's third criticism of the procedural

process is that, during a September 9, 2011, prehearing procedural

teleconference, the ALjs referred to a settlement conference as a
settlement meeting and at other times as a stipulation meeting. Mr.
Biglin claims this was very confusing. Mr. Biglin's fourth criticism
is that John Pawley was the only Staff witness made available for
cross-examination.

(50) Upon consideration, the Board notes that, Rule 4906-7-07(A)(1)(8),
O.A.C, provides that, for purposes of the Board's discovery rules,
the term "party" includes any person who has filed a notice or
petition to intervene which is pending at the time a discovery
request or motion is to be served or filed. Rule 4906-7-07(B)(1)
O.A.C., also provides that discovery may begin inuned.iately after
an application is filed or a proceeding is commenced. Thus,
because Black Fork filed its appfication on March 10, 2011, and Mr.
Biglin had filed a motion to intervene on August 1, 2011, nothing

prohibited Mr. Biglin from seeking any and all discovery of Black
Fork once he filed for intervention. With respect to Mr. Biglin's
claims regarding the time period between the hearings, we find no
merit. Although the two hearings were initiaUy scheduled to occur
more closely together, in this case, there was actuaIly a window of
about four weeks between the date of the public hearing on
September 15, 2011, and the October 11, 2011, date on which
commenced the presentation of live hearing testimony in the
adjudicatory hearing. Mr. Biglin also has not provided any
explanation regarding how he was prejudiced by the schedule that
was actually followed.

As for his issue regarding the applicatian, a review of Mr. Biglin s
testimony filed on September 19, 2011, indicates that he had access
to the application as he made specific references to it. (September

19, 2011, Testimony of Gary J. Biglin, at 2-4). Moreover, under

Section 4906.06, Revised Code, the Applicant was required to serve

a copy of the application on the chief executive officer of each
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municipal corporation and county, and the head of each public
agency charged with the duty of protecting the environment or of
planning land use, in the area in which any portion of such facility
is to be located; however, the Applicant was under no legal
obligation to serve Mr. Biglin with a copy of the application, as Mr.
Biglin intervened we11 after the date that the Applicant filed and
served copies of the complete application. Even if Ivlr. Biglin did
not have access to the application, which he clearly did have, he has
made nb showing of prejudice. The application was also available
on the Board's website from the time the application was filed.

The Board also notes that W. Biglin fails to explain whether any
confusion on his part lingered after September 12, 2011, the date on
which an entry was issued that sununarized the scheduling
decisions that were made during the September 9, 2011, procedural
teleconference. In any event, he has not shown how any confusion
he still had, by that point, affected his ability to participate in the
evidentiary hearing. lndeed, the record shows that Mr. Biglnn fully
partiaipated in the evidentiary hearing, by presenting testimony
and cross-examining witnesses.

Finally, we note that there is nothing unreasonable or unlawful
about any party having a single witness testify to support its
position. Once the Stipulation was entered, it was Staffs decision
as to who it presented at hearing to testify in support of the
StipuIation and the staff report. Clearly the Board did not conmmit
error because the Staff chose Mr. Pawley to testify. Further, Mr.
Biglin was never denied the opportunity to cross-examine any
witnm appearing at hearing. Therefore, Mr. Biglin's final
argument fails to present reasonable grounds for granting
rehhearing of the order and should be denied.

Rehearing AMIications Filed Bv Carol Gledhill And Loren GledhiJl

(51) As previously noted, on February 22, 2012, Carol Gledktill and
Loren Gledhill separately filed applications for rehearing that, in
terms of all the arguments they raise, essentially mirror each other
and also the rehearing application of Gary Biglin. We find that,
since their rehearing applications are, in all essential aspects,
merely duplicative of the rehearing application of Gary Biglin, the
Gledhills' applications for rehearing should be denied for all the
same reasons, and in exactly the same manner, as we have denied,
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within this entry on rehearing, the rehearing application of Gary
Biglin.

Rehearing Arauments Raised By Tohn WarrinQton

(52) W. Warrington raises three argnments on rehearing. In his first
and third assignments of error, Mr. WarrJngton contends that the
Board lacks the ability to render an objective and nonbiased
decision that would protect the public interest, weU-being, and
property of Ohio citizens. In Mr. Warrington's view, the Board
"acts only as enablers of industrial wind installation in Ohio with
complete disregard for testimony or criteria which disagrees with
their industrial wind agenda." Mr. Warrington complains that:
information that was stricken from his prefiled testimony,
purporting to show that industrial wind projects have a negative
impact on property values, should have been considered by the
Board; his request to have a real estate expert testify via Skype,
rather than to appear live at the hearing, should not have been
denfed; and the Board's decision in this case rests upon the expert
opinion testimony from Black Fork witnesses that the 91 wind
turbines proposed will have a neutral or, in fact, benign impact on
real estate values. Furthermore, Mr. Warrington contends that the
Board creates an evidentiary double standard that is a violation of
due process. He claims that the Board has the ability, but refuses,
to receive and review the voluminous credible data documenting
the immense negative impact that an industrial wind installation
will have upon a convnunity. He accuses the Board of receiving all
wind industry opinion as fact, while rejecting the credibility of
virtaalty all opposing data.

In its memorandum contra, Black Fork points out that the opinion
testimony of its expert witness, Mr. Stoner, was admitted based on
his qualifications as an expert witness, under criteria established in
Ohio's rules of evidence, rather than on any alleged inability of the
Board to render an objective and nonbiased decision. Black Fork
also points out that Mr. Warrington admitted that he, himself, was
not qualified as an expert (Tr. 694-697).

(53) We find that Mr. Warrington's first and third arguments on
rehearing are without m.erit. It is not error nor improper for the
Board to have expected and required MIr. Warrington, if he wished
to present expert opinion testimony on real estate values in his own
coxnmunity, to produce a qualified expert to appear live and in
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person at the adjudicatory hearing, to provide expert opinion
testimony to that effect. Rather than do that, W. Warrington
improperly sought to include in his own testimony verl atirn
phrases and conclusions that appear in the body of a consultant
report on real estate valuations and sought the aclmission of
various attachments, including an article on a study performed by a
consulting firm and various other arkictes on real estate. Such
improper evidence was properly excluded by the ALJs as there was
no foundation or authentication presented at the hearing for the
information; moreover, the authors of the report and studies were
not presented for examination at the hearing: The Corruniss'ion has
broad discretion in the conduct of its hearings under Section
4901.13, Revised Code: Weiss v. Public Utilities Commission (Ohio
2000). The Board did not err either in allowing into evidence the
expert opinion testimony of Black Fork's qualified expert witnesses,
or in considering that specific evidence as part of its consideration
of the whole evidentiary record, as reflected in the order.
Accordingly, Mr. Warrington's first and third assignments of error
should be denied.

(54) In his second assignment of error, Mr. Warrington contends that
the Board's approval of the project in this case amounts to an
unconstitutional taking without compensation of the property of
hundreds of Crawford and RichIand county residents.

(55) We have already fully addressed, and rejected, this argument in
Finding (46) above. Therefore, as we found previously, the request
for rehearing is without merit and should be denied.

Srett Heffner's Request For Admission Of . Audio Recordine Into Evidence;

Consideration Of Rehearing Arments'That Reference That Audio RecordmL

(56) Attached to Mr. Heffner's application for rehearing was a compact
disc (CD) which he claims contains a recording that was made of a
telephonic procedural conference held on September 9, 2011,
conducted by the ALJs and par6cipated in by several of the parties.
W. Heffner requests that this CD be entered either as part of his
memorandum in support of his application for rehearing, or, as
necessary, separately into the evidence of record in this case. He
further states that the conference was "recorded in its entirety from
open to close, without edit and is a part of public records in
Richland County, Ohio."
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(57) As to the admissibility of such recording, we find no merit. First,
there is no basis on which to admit an exhibit outside of a hearing,
after the close of the record of the case, and after the Board has
issued an order. Mr. Heffner should have introduced, marked, and
sought the admission of the recording as an exhibit at the hearing
in the event he believed such a recording was relevant. Further,
Mr. Heffner, or someone with knowledge of the recording, could
have testified at hearing regarding the CD and its contents, where
that person could have been cross-examined by all parties and the
ALJs. Absent Mr. Heffner, or someone with knowledge about the
recording, testifying at the hearing regarding the recording and
chain of custody, there is no basis on which to make any finding
rega'rding the contents of the CD or to demonstrate the veracity or
efficacy of such a recording. We note that such recording was
made without the knowledge of the ALJs, and it is unclear whether
any other party had knowledge that such a recording was made.
Notwithstanding any and all problems relating to verifying the
CD's authenticity, and disregarding any concerns regarding
whether there was a legal basis for making such a recording, Mr.
Heffner's citations to voices on the CD do not demonstrate
prejudice or show that the order was in any manner unIawful or
unreasonable.

(58) Accordingly, Mr. Heffner's request that the CD be admitted into
the record is denied and all of the arguments in Mr. Heffner's
application for rehearing that cite or reference the CD are denied.
This decision renders moot three pleadings: (1) the March 2, 2012,
pleading by which Black Fork sought to both oppose Mr. Heffner's
request to have the audio recording admitted into the record and to
strike those portions of Mr. Heffner's rehearing application which
cite or reference that audio recording; (2) Mr. Heffnex's March 9,
2012, pleading filed in response to Black Fork's IVfarch 2, 2012,
pleading, and (3) Black Fork`s reply filed March 12, 2012. We,
therefore dismiss that pleading by Black Fork now, without need
for further consideration.

Other Rehearin Argnments Raised By Brett Heffner

(59) Mr. Heffner raises 18 assignments of error. The first argument
made in Mr. Heffner's rehearing application is that "the focus of
the adjudicatory hearing" was unreasonably and unlawfully
shifted away from the application and the staff report, to the
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Stipulation. lvFr. Heffner claims that the Stipulation unreasonably
and unlawfully affected the rights of parties that did not sign it.

Responding to this argument, Black Fork asserts that the focus of
the evidentiary hearing was, appropriately, on both the application
and the Stipulation. Black Fork notes that, since it had the burden
of proof, it submitted into evidence the application, ten pieces of
direct testimony and six pieces of additional testimony addressing
aII aspects of the application and the conditions proposed in the
Stipulation. Moreover, according to Black Fork, the intervenors,
including lYlr. Heffner, submitted written testimony and engaged in
robust crass-examination of the Appl'zcant's witnesses, the QFBF's
witness, and the Staff's witness.

Upon review, we find that Mr. Heffner has established no basis for
his claiin that the hearing was, in any way, unreasonably or
unlawfully focused. Once a stipulation is submitted it is
appropriate for the hearing to proceed allowing the stipulating
parties to present the stipulation on the record and provide support
for the stipulation. Those parties that do not support the
stipulation are permitted to question witnesses on the stipulation
and provide testimony in opposition to the stipulation. Such was
the situation in this case wherein all parties were afforded due
process and given an opportunity to address the proposed
appl4cation and Stipulation. Consequently, we find that Mr.
Heffner has established no basis for his claim that the Stipulation
shifted the focus of the hearing, thus, unreasonably and unlawfully
affecting the rights of parties that did not sign it. Accordingly, we
find that the first assignment of error is without merit and should
be denied.

(61) ln his second assignment of error, Mr. Heffner states that "the
public was not made aware of the settlement conference before the
public meeting" and that "significant and material changes were
made without the opportunity of public inquiry."

(62) In consideration of this claim, the Board notes Mr. Heffner fails to
clearly state what set of facts he is referring to. The record
demonstrates that, contrary to Mr. Heffner's assertion, several
entries were issued in this docket setting forth the procedural
schedule; these entries are public documents available through the
Board's docketing system. Ihi fact, the public generally was made
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aware, by the Septe.mber 12, 2011, entry, i.e., prior to the September
15, 2011, public hearing in Shelby, that the parties to the case, as
opposed to members of the public who were not parties, would
commence a settlement conference on September 19, 2011. In any
event, there is no legal requirement that notice be given to the
public that parties are engaged in private settlement discussions.
Accordingly, we find that Mr. Heffnefs second rehearing
argument is without merit, presents no grounds for rehearing of
the order, and should be denied.

(63) In his third rehearing argument, Mr. Heffner alleges that it is
"unreasonable and unlawful to conduct a procedure called a
hearing, preside over it with persons called judges, and practice
befare them with entities called attorneys and parties, and under
the rules of procedure include as a general provision the ability for
the presiding officers to 'waive any requirement, standards, or rule
set forth in this chapter or prescribe different practices or
procedures to follow in this case."' Mr. Heffner goes on to state that
untranscribed or off-the-record conversations with the ALJs
violated the rules and procedures which were laid down in front of
all the parties with all having the opportunity to parlicipate, but
were then ignored and countermanded in subsequent process. Mr.
Heffner provided no citations for these claims.

In its menwrandum contra, $lack Fork submits that the Board and
the ALJs followed procedural rules and did not violate them.

(64) To t he exten.t there were off-the-record discussions, as there
customarily are in most hearings, these discussions were held in
front of all parties. In this case, there were off-the-record
discussions in the form of prehearing conferences which are not
transcribed, because all parties were notified of these conferences
and Mr. Heffner was present during those conferences. Moreover,
as the record reflects, Mr. Heffner fully participated in the
evidentiary hearing by filing testimony, cross-examining witnesses,
and giving closing statements. There is simply no basis for Mr.
Heffner's third ground for rehearing and it should be denied.

(65) In his fourth set of rehearing arguments, Mr. Heffner alleges that
the order is unlawful on grounds that the staff report and "6taff
t)pinion are used extensively in the Board's formation of findings
of fact and conclusions of law, despite the fact that: the staff report
was not treated as evidence in the adjudicatory hearing; and
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intervenors were not permitted to cross-examine the authors of the
staff report, nor were intervenors perm.itted to cross-examine other
signatories to the Stipulation.

(66) We find no merit in Mr. Heffner's fourth set of rehearing
arguments. The staff report became a part of the record in this case
by operation of Section 4906.07(C), Revised Code. It was m.arked as
an exhibit and it was treated accordingly. The record is dear that
the intervenors were provided the opportanity to cross-examine all
witnesses who testified at hearing on the staff report, the
Stipulation, or both. The Staff provided the testimony of a witness,
the team project leader, who was available for cross-exami.nation
on both the staff report and the Stipulation. The OFBF provided
the testimony of a witness, as did Richland County. Likewise, the
Applicant, as the party who has the burden of proof in this
certificate application case, presented and made available for cross-
examination, its witnesses who testified both as to the contents of
the application and the conditions proposed in the Stipulation.
Accordingly, rehearing on this issue should be denied.

(67) In his fifth ground for rehearing, Mr. Heffner alleges that the
certificate is unreasonable and unlawful as the Board did not
review evidence and testimony.

(68) The Board notes that Mr. Heffner provides no evidence that
demonstrates that the Board did not review the evidence of record,
when in fact, the Board thoroughly reviewed and considered the
record in this case as evidenced by our comprehensive 75 page
order. W. Heffner's argument is similar to the one raised by Mr.
Biglin, who felt that the Board improperly delegated authority to
the ALJs. We have already fully addressed this issue at Finding
(48), and Mr. Heffner's argument should be denied on the same
grounds as are set forth therein.

(69) In his sixth ground for rehearing, Mr. Heffner challenges whether
proper procedure was followed when, during the procedural
teleconference that took place on September 9, 2011, the ALJ
granted a request to convert the then-scheduled September 19,
2011, hearing into, instead, a settlement conference. Mr. Heffner
believes that, in taking that course of action, the ALJ "unreasonably
and unlawfully made a motion and subsequent expedited ruling
without showing good cause." He further claims that this was
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objectionable in that a ruling was made without notifying all

parties.

In its memorandum contra, Black Fork, states that the ALJ did not
make a motion or issue an expedited ruling pursuant to Rule 4906-
7-12(C), O.A.C., but rather, simply ruled on a request for a
procedural matter, as permitted under Rule 4906-7-10(A)(7),

O.A.C., which governs prehearing conferences.

(70) Upon review of the sixth ground for rehearing, we find that the
ALJ's ruling, during the September 9, 2011, procedural
teleconference, to permit conversion of the September 19, 2011,
hearing into a settiement conference was appropriate. All parties

were served with a copy of the entry scheduling the September 9,

2011, procedural teleconference. We find that, in making that

decision, the ALJ was simply ruling on a request for a procedural
matter, as permitted under our rule governing prehearing
conferences. Moreover, pursuant to that same rule, on September
12, 2011, the ALJ issued an entry memorializing the request and the
grant to convert the September 19 hearing into a settlement
conference. If Mr. Heffner objected to the ruling, he should have
challenged the September 12, 2011, entry. He did not do so and,

moreover, even now, has failed to show any prejudice resulting

from the ALJ's decision, as memorialized in that entry. For all of
these reasons, we find no merit in Mr. Heffnez's sixth ground for
rehearing.

(71) In his seventh ground for rehearing, Mr. Heffner alleges that Staff s
counsel made a motion to have the September 19, 2011, hearing
called and continued to a later date. Mr. Heffner submits that the
motion made by Staff's counsel was invalid and, as a consequence,
the subsequent ruling by the ALJ on that motion was also invalid.
The motion was invalid, says Mr. Heffner, for its failure to comply
with Rule 4906-7-12(A), O.A.C, which requires that all motions,

uniess made at a public hearing or transcribed prehearing
conference, or otherwise ordered for good cause shown, shall be in
writing and shall be accompanied by a memorandum in support.

ln its memorandum contra, Black Fork contends that there is
nothing unreasonable or unlawful about the ALJ's decision to ca11

and continue the September 19, 2011, evidentiary hearing in order
to allow the parties to hold a settlement coxiference. Further, the
ALJ's ruling was made, not on a motion made under Rule 4906-7-
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12, O.A.C., but rather on a request for a ruling on a procedural
matter, under Rule 4906-7-10, O.A.C., and as such was not invalid.

(72) Upon review, we find that the ALJs did not err in making any of
the rulings now being challenged by Mr. Heffner. Converting the
scheduled adjudicatory hearing to a settlement conference is a
procedural matter which the ALJ has the authority to rule on
pursuant to Rules 4906-7-10 and 4906-7-14, O.A.C. In fact; the ALJ
mernorialized lris decision by entry issued pursuant to Rule 4906-7-
10(C), O.A.C., on September 12, 2011. Again, all parties were
served a copy of the entry scheduling the conference and the
conference was followed by a procedural entry that was also served
on all parties. Parties have the responsibility to follow the rules
and processes of the Board, all of which were appropriately
documented in entries filed in the docket and served on the parties.
Mr. Heffner did not challenge the entry. In addition, nowhere in
his application for rehearing has he shown any prejudice resulted
from the ruling. In point of fact, continuing the hearing gave the
intervenors additional time to prepare for the hearing and there is
no basis to find and no party has demonstrated that any party was
disadvantaged by the ruling. We find no merit to Mr. Heffner's
assignment of error and accordingly, this request for rehearing

should be denied.

(73) In his eighth ground for rehearing, Mr. Heffner alleges that an
"expedited ruling' was made with respect to this same request to
convert the hearing into a settlement conference. He submits that
granting such a ruling was unreasonable and unlawful, both
because no party made a motion for an expedited n►ling, pursuant

to Rule 4906-7-12(C), O.A.C., and because all parties were not

contacted.

In its memorandum contra, Black Fork contends that the ALJ did
not make an expedited rulfng, pursuant to Rule 4906-7-12(C),
O.A.C., but did reasonably and lawfully resolve a procedural
matter involving whether a scheduled hearin.g could be converted
into a settlement conference.

(74) As explained above, the request made by Staff s counsel to convert
the hearing to a setflement conference was a procedural matter
which could be disposed of by way of a procedural ruling by the
ALJ, pursuant to Rules 4906-7-10 and 4906-7-14, O.A.C. No motion
was necessary in order for the ALJ to rule, in the manner he did,
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upon such a procedural matter. Once more, Mr. Heffner has failed
to show prejudice resulting from either the ruling in question, or
from the mar,r,Qr in which the request was disposed of. We find no
merit in Mr. Heffner's eighth rehearing argument; therefore, it
should be denied.

(75) In his ninth rehearing argument, Mr. Heffner alleges that the ALJ's

ruting on Statf's counsel's request to convert the hearing into a
setflement conference was not valid because, according to Mr.
Heffner, Rule 4906-7-03(C), O.A.C., precludes the Staff from
participating as a party to the prehearing teleconference.

In its memorandum contra, Black Fork explains its position that Mr.
Heffner's ninth rehearing argument should be rejected because it
hinges on his misinterpretation of Rule 4906-7-03(C), O.A.C.

(76) We find no merit to this assignment of error. Rule 4906-7-03(C),

O.A.C., provides that the Staff shall not be considered a party to
any proceeding, except for purposes of certain named O.A.C

provisions including, as applicable here, Rule 4906-7-14, O.A.C.

The fact that Rule 4906-7-14, O.A.C., is one of the tisted exceptions
means that the Staff is a party to a proceeding and can make a
request for a procedural matter which the ALJ has the authority to

address. Moreover, nothing in Rule 4906-7-10, O.A.C., precludes
StafYs counsel from participating in a prehearing conference. The
ALJ ruling which Mr. Heffner has challenged was appropriate.
Again, Mr. Heffner has not cited any prejudice resulting from the
ruling. Accordingly, W. Heffner s ninth assigninent of error is
denied.

(77) In his tenth rehearing argument, Mr. Heffner complains that the
hearing on October 11, 2011, gave the intervenors less than three

days to react to a"completely novel agreement without time to
secure witnesses to testify concerning such an agreement" He
complains that all of the intervenors' prefiled testimony became
inactive and they had to start from scratch on testimony regarding
the Stipulation.

Black Fork, in its memorandum contra, points out that the
intervenors knew as early as September 9, 2011, that there was a
potential for a settlement agreement because that is when the
September 19, 2011, hearing was converted to a settlement
conference. Further, as noted by Black Fork, the Stipulation was

-24-
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filed on September 28, 2011, and, according to Black Fork, was
served via overnight, giving the intervenors seven calendar days to
prepare any testimony concerning the Stipulation. Black Fork notes
that, as evidenced by the ALJ's September 21, 2011, entry resetting
the heaxing date, it was the parties and not the ALJs that proposed
the dates for the filing of any Stipulation and the dates for filing
testimony. Further, says Black Fork, Mr. Heffner made no objection
at the hearing to the introduction of the Stipulation, stating that "I
have nothing to say about it."

(78) Upon consideration of W. Heffnei's tenth assignment of error, the
Board finds that it is without merit. The Stipulation itself contains
the proposed resolution of issues that were in contention since the
filing of the application. As evidenced by the staff report and the
Stipulation, these issues were the subject of this case. For Mr.
Heffner to assert now that he was not aware of the issues
contemplated for setdement and unable to prepare testimony on
those issues is misleading. Accordingly, the Board finds that this
request for rehearing should be denied.

(79) As his eleventh rehearing argument, Mr. Heffner alleges that Staff
and Staffs counsel unreasonably and unlawfully conducted
numerous ex parte discussions with the Applicant.

(80) The Board notes that Heffner's assertion of ex parte discussions is
without merit in that Rule 4906-7-02, O.A.C., prohibits a Board
member or ALJ assigned to a case from discussing the merits of the
case with any party or intervenor to the proceeding; however, no
prohibition is placed on the discussions that Staff or its counsel
may have with parties. Accordingly, this ground for rehearing
should be denied.

(81) In his twelfth assignment of error, Mr. Heffner asserts that: the
application was unreasonably and unlawfully deemed complete;
the application must be considered incomplete and in
contravention of Rule 4906-17-03, O.A.C., because no specific wind
tnrbine model has yet been chosen; inasmuch as the project's wind
turbine sites are moveable after certification, the application must
be considered incompiete and in contravention of Rule 4906-17-08,

O.A.C., because no final version of the project's layout or
construction is available; it was error to deem the application
complete because it did not contain, as requfred by Rule 4906-17-

08(E)(1), O.A.C, a description of the Applicant's pubiic fnteraciion
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program; and rehearing should be granted on grounds that the
application both was and was not part of the adjudicatory hearing.

In its memorandum contra, Black Fork points out, among other
things, that Mr. Heffner was present when the application was
marked and introduced into evidence. It argues that, by failing to
object to its admission at the hearing, Mr. Heffner waived any claim
to raise the issue of completeness of the application. In addition,
Black Fork contends that Rule 4906-17-03(A)(1), O.A.C., expressly
contemplates that a specific model of turbine may not be chosen at
the time the application is filed.

(82) We find this claim by W. Heffner to be without merit. As
approved, the Stipulation authorizes three possible turbine types.
A situation in which the actnal tarbine model of the three
authorized has not yet been selected is contemplated within Rule
4906-17-03, O.A.C., i.e., the rule that establishes what information
must be included in the detailed description of the proposed
facility included in an application before it may be deemed
complete. Thus, notwithstanding Mr. Heffner's claiun to the
conirary, Rule 4906-17-03, O.A.C., is not violated, and an
application is not considered incomplete, just because the specific
turbine model has yet to be chosen, where the information called
for in Rule 4906-17-03(1)(a), O.A.C., is included as part of the
application at the time it is filed. In the case at hand, the case was
appropriately deemed complete, in part because, in filing the
application, Black Fork fulfilled the informational filing
requirements of Rule 4906-17-03(1)(a), O.A.C. The fact that the

Applicant is notified by the Board that the application is considered
complete, does not mean the certificate is granted at that point.
Rather, it means that sufficient information required by the rules
has been provided to enable Staff to commence its formal
investigation. Furthermore, W. Heffner's claim to the contrary
notwithstanding, there are certain specific conditions of the
Stipulation that, considered together, require that detailed
engineering drawings of the final layout of the project be
completed and submitted to Staff prior to construction.

Moreover, Rule 4906-17-O8(E){1), O.A.C., requires the Applicant to
describe its program for public interaction for the siting,
construction, and operation of the proposed facility, i.e. public
information programs. Black Fork complied with this requirement
by providing such information at pages 138-139 of its application.

- APPX0002-03



10-2865-EL-BGN -27-

The application was introduced and admftted into evidence as
Company Exhibit I without objection from any party, including

Mr. Heffner. In addition, we find that the record dearly reflects

that the purpose of the adjudicatory hearing was to enable the
Board to establish a full evidentiary record on which to base its
decision in this matter on whether or not to grant the application
submitted in th'rs case contingent upon the conditions proposed in
the Stipulation. In this sense, the application was, dearly and
appropriately, the rnajor focus and topic of the hearing. At the
hearing, the Applicant, as the party having the burden of proof to
prosecute the case that the application should be granted,
introduced the application and testimony supporting it. Mr.
Heffner was present but did not object to the admission into
evidence of the application.

Furthermore, we note that the Ohio Supreme Court has recognized
that the statutes governing these cases vest the Board with the
authority to issue certificates upon such conditions as the Board
considers appropriate; thus acknowledging that the construction of
these projects necessitates a dynamic process that does not end
with the issuance of a certificate. The Court concluded that the
Board has the authority to allow Staff to monitor conxpliance with
the conditions the Board has set. In re Application of Buckeye Wind,

L.L.C. fvr a Certificate to Construct Wind-Powered Electric GenerafFon

Facilifies in Charnpaign County, Ohio, 2012-Ohio-878, ¶16-17, 30

(Buckeye). Such monitoring includes the convening of
preconstruc#ion conferences and the subxnission of follow-up
studies and plans by the Applicant to, ensure compliance with
Board-approved conditions. As recognized in Buckeye, any
deviation from the certificate issued would require an Applicant to
file an amendment. If an amendment is filed, in accordance with
Section 4906.07, Revised Code, if such amendment involves any
material increase in any environmentat impact or substantial
change in the location of all or a portion of the facility, the Board
would be required to hold a hearing and to take further evidence.
Accordingly, we find Mr. Heffner's twelfth assignment of error to
be without merit and it should, therefore, be denied.

(83) In his thirteenth argument on rehearing, W. Heffner claims that
the order was unreasonable and unlawful because it reflects that
the Board improperly relied, when it comes to its consideration of
the potential impact of the project on property values, on the expert
opinion testimony of Black Fork witness David Stoner. Mr. Heffner
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(84)

clainvs that Mr. Stoner is not an expert in real estate and that the
ALjs did not research into the actual work histories of the wind
industry employees.

In its memorandum contra, Black Fork claims that it was not error
for the Board to find Mr. Stoner qualified as an expert to provide
the testimony he did and to rely on it in reaching the decision it
made in the order. The Applicant notes the record evidence
describing Mr. Stoner's baclcground and professional experience,
shows that he had the necessary qualifications to provide the expert
testimony.

We find no merit in Mr. Heffner's thirteenth assignment of error.
The evidence demonstrates that, given his professional experience
and educational background, Black Fork witness Stoner was
qualified to testify regarding his opinions on property values. The
ALJ's ruling to allow him to testify as an expert, was, we find,
correct. W. Stoner's testimony on the topic of wind energy
projects related to matters beyond the knowledge or experience
possessed by lay. persons and also dispeIled a misconception
common among lay persons. Mr. Stoner was qualified as an expert
by his specialized knowledge in the wind industry, his education,
and his experience regarding the subject matter of his testimony.
Mr. Stoner's testimony is based on specialized i.nformation that he
possesses by reason of his experience with various wind industry
projects. Thus, Mr. Stoner was qualifYed to offer an opinion as an
expert on this topic. Accordingly, Mr. Heffner's thirteenth
assignment of error is denied.

In his fourteenth argument on rehearing, Mr. Heffner claims that
the order is unreasonable and unlawful as it does not adequately
address, pursuant to Section 4906.10(A)(1), Revised Code, the basis

of need.

Initially, the Board notes that Section 4906.10(A)(1), Revised Code,
provides, in relevant part, that the Board sha2l not grant a certificate
for the construction, operation, and maintenance of an electric
transmission line or gas or natural gas transmission line, unless it
finds and detertnines the basis of the need for the facility. In this
case, the Appficant is proposing to construct and operate a wind-
powered electric generation facility, not an electric transmission
line, nor a gas or natural gas transniission Iine. In the order, we
found that the basis of need, under Section 4906.10(A)(1), Revised
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Code, is not applicable in this case (Order at 72). This finding is

(87)

supported by the fact that the Applicant is proposing to construct
and operate a wind-powered electric generation facility, not an
electric transnvssion line, or a gas or natural gas transmission line.
Accordingly, we find that W. He€fner's fourteenth rehearing
argument is without merit and should be denied.

In his fifteenth rehearing argument, A'lr. Heffner claims that it is
unreasonable and unlawful for the Board to not be bound by the
Stipulation, a circumstance which, Mr. Heffner complains, makes it
possible for the Board to make "many substantial and material
changes to the certificate without the opportunity for public review
and involvement.

In response, Black Fork points out the Boarcl's ability to impose
terms and conditions is very important because the Board evaluates
applications for proposed projects, not constructed projects.

(88) Contrary to W. Heffner's assertions, the Applicant is bound by the
conditions set forth in the Stipulation and approved by the Board in
our order. However, as we mentioned above, the Ohio Supreme
Court in Buckeye recognized that the construction of these projects
necessitates a dynamic process that does not end with the issuance
of a certificate. Once a certificate with conditions is granted, the
Staff serves as the Board's eyes and ears in the field to ensure
compliance with certificate condition approval. The Board has the
authority to allow Staff to monitor compliance with the conditions
the Board has set. As recognized in Buckeye, if the Applicant
proposes a change to any of the conditions approved in the
certificate, the Applicant is required to file an amendment. In
accordance with Section 4906.07, Revised Code, the Board would be
required to hold a hearing, in the same manner as on an
application, where an amendment application involves 'any
material increase in any environmental impact or substantial
change in the location of all or a portion of the facility. Thus, the
Board finds that Mr. Heffner's fifteenth assignment of error is
without merit and should be denied.

(89) In his sixteenth assignment of error, Ivir. Heffner argues that the
general public did not have an opportunity to comment on the
Stipulation at the public hearing.
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(90) Upon consideration, the Board finds that this claim falls shart of
presenting reasonable grounds for granting rehearing of the order.
There is no legal requirement that the Board hold a local public
hearing on a stipulation, whether partial or full. Section 4906.07,
Revised Code, controls when the public hearing is held, and
provides that the Board must hold the public hearing on the
application no later than 90 days after the filing of the complete
application. In this case, the application was deemed filed on June
21, 2011, and the public hearing was set for Thursday, September
15, 2011. As a practical matter, the filing of stipulations after public
hearings is not an unusual occurrence in proceedings before the
Board. Moreover, the Board notes that, the general public did have
the ability to provide testimony on the proposed project at the
hearing held in Shelby, Ohio. Accordingly, the Board finds that
Mr. Heffnex's sixteenth assignment of error is without merit and
should be denied.

(91) In his seventeenth assignment of error, Mr. Heffner argues that
nonparticipating landowners will have no way of mitigating

injuries.

(92) We find no merit in this argument. The General Assembly, in
Section 4906.98, Revised Code, has vested the Board with oversight
over the construction, operation and maintenance of major utility
facilities as approved in a certificate of environtnental compatibility
and need. In addition to the statutory complaint process, the order
provides nonparticipating landowners the ability to submit
complaints and to engage in a complaint resolution process should
compliance issues arise, Accordingly, the Board finds that this
assignment of error is without merit and should be denied.

(93) In his eighteenth rehearing argument, Mr. Heffner alleges that the
order is unlawful, as it violates the Valentine Anti-Trust Act of
1898, as codified in Ohio Revised Code 1331.

In response, Black Fork notes that the Valentine Act, as codified in
Cliapter 1331 of the Revised Code, was patterned after the federal
Sherman Anti-Trust Act. Although he has quoted various sections
contained within Chapter 1331 of the Ohio Revised Code, Black
Fork points out that Mr. Heffner has failed to cite Section 1331.11,
Revised Code, which provides that the Courts of Common Pleas,
not the Board, are vested with jurisdiction to determine if violations
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of the Valentine Anti-Trust Act of 1898 have occurred. Nor has the
General Assembly vested the Board with the task of regulating
competition among power plant developers. Furthermore, the
Applicant states that, in this case, the Board approved the project as
proposed in the application and the Stipulation, applying the
applicable statutory criteria set forth by the General Assembly;
those criteria do not include ensuring that landowners have the
opportunity to select their preferred developer.

(94) Upon review of Mr. Heffner's eighteenth assignment of error and
the Applicant's response we find that the assignment is without
merit and should, therefore, be denied.

(95) As a final matter, the Board finds that rehearing should be denied
with respect to any of the arguments made by any of the parties
seeking rehearing that are not specifically addressed in this entry
on rehearing.

It is, therefore,

ORDERED, That W. Heffner's request to have the CD admitted into the record
be denied and all arguments in Mr. Heffner's application for rehearing that cite or
reference the CD be denied, and the Applicant's motion to strike be dismissed as moot.

It is, further,

ORDERED, That, in accordance with the above findings, the rehearing
applications filed by Alan Price, Catherine Price, Gary Biglin, Brett Heffner, John
Warrington, Carol Gledhill, and Loren GledhilI are all denied in their entirety and

dismissed of record. It is, further,

ORDERED; That rehearing is hereby denied with respect to any of the arguments
made by any of the parties seeking rehearing that are not speci£icaIly addressed in this
entry on rehearing. It is, further,
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ORDERED, That a copy of this en.try on rehearing be served upon each party of

record and any other interested persons of record.

THE OHIO POWER SITING BOARD

Christiane Schmenk, Board
Member and Director of the Ohio
Department of Development

Theodore Wyrfiyslo, Boafd
Member and Director of the
Ohio Department of Health

, Board Member
and-R4.rrt,a of the Ohio
Department of Agriculture

DEF/SEF/dah

Entered in the Journal

W2 6 2012 •

Barcy F. McNeal
Secretary

Jame1Zehringev/ $oard Member
and Director of the Ohio
Department of Natural Resources

Scott Nally, Board Member
and Director of the Ohio
Environmental Protecti.on Agency

Board Member
and Public Member
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4903.10 Application for rehearing.
After any order has been made by the public utilities commission, any party who has entered an

appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such application shall be filed within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the preceding paragraph, in any
uncontested proceeding or, by leave of the commission first had in any other proceeding, any affected
person, firm, or corporation may make an application for a rehearing within thirty days after the entry
of any final order upon the journal of the commission. Leave to file an application for rehearing shall

not be granted to any person, firm, or corporation who did not enter an appearance in the proceeding

unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of the

commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding. Every applicant
for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such

application to all parties who have entered an appearance in the proceeding in the manner and form
prescribed by the commission. Such application shall be in writing and shall set forth specifically the

ground or grounds on which the applicant considers the order to be unreasonable or unlawful. No party
shall in any court urge or rely on any ground for reversal, vacation, or modification not so set forth in

the application. Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by operation of law. In all other cases the making of such an application shall not excuse any person

from complying with the order, or operate to stay or postpone the enforcement thereof, without a
special order of the commission. Where such application for rehearing has been filed, the commission
may grant and hold such rehearing on the matter specified in such application, if in its judgment

sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to
all parties who have entered an appearance in the proceeding. If the commission does not grant or

deny such application for rehearing within thirty days from the date of filing thereof, it is denied by
operation of law. If the commission grants such rehearing, it shall specify in the notice of such granting
the purpose for which it is granted. The commission shall also specify the scope of the additional

evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such rehearing, the
commission is of the opinion that the original order or any part thereof is in any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise
such order shall be affirmed. An order made after such rehearing, abrogating or modifying the original
order, shall have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by the affected

party of the filing of the application for rehearing. No cause of action arising out of any order of the
commission, other than in support of the order, shall accrue in any court to any person, firm, or
corporation unless such person, firm, or corporation has made a proper application to the commission

for a rehearing.

Effective Date: 09-29-1997
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4906.01 [Effective Until 9/10/2012] Power siting

definitions.

As used in Chapter 4906. of the Revised Code:

(A) "Person" means an individual, corporation, business trust, association, estate, trust, or partnership
or any officer, board, commission, department, division, or bureau of the state or a political subdivision

of the state, or any other entity.

(B)(1) "Major utility facility" means:

(a) Electric generating plant and associated facilities designed for, or capable of, operation at a

capacity of fifty megawatts or more;

(b) An electric transmission line and associated facilities of a design capacity of one hundred twenty-

five kilovolts or more;

(c) A gas or natural gas transmission line and associated facilities designed for, or capable of,

transporting gas or natural gas at pressures in excess of one hundred twenty-five pounds per square

inch.

(2) "Major utility facility" does not include gas or natural gas transmission lines over which an agency
of the United States has exclusive jurisdiction, any solid waste facilities as defined in section 6123.01

of the Revised Code, or either of the following as defined by the power siting board:

(a) Electric, gas, natural gas distributing lines and gas or natural gas gathering lines and associated

facilities ;

(b) Any manufacturing facility that creates byproducts that may be used in the generation of

electricity.

(C) "Commence to construct" means any clearing of land, excavation, or other action that would

adversely affect the natural environment of the site or route of a major utility facility, but does not
include surveying changes needed for temporary use of sites or routes for nonutility purposes, or uses

in securing geological data, including necessary borings to ascertain foundation conditions.

(D) "Certificate" means a certificate of environmental compatibility and public need issued by the
power siting board under section 4906.10 of the Revised Code or a construction certificate issued by

the board under rules adopted under division (E) of section 4906.03 of the Revised Code.

R.C. § 4906.01

Amended by 129th General Assembly File No. 28, HB 153, § 101.01, eff. 9/29/2011.

Effective Date: 04-05-1986

This section is set out twice. See also § 4906.01, as amended by 129th General Assembly File No. 125,

SB 315, § 101.01, eff. 9/10/2012.

4906.01 [Effective 9/10/2012] Power siting definitions

As used in Chapter 4906. of the Revised Code:
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(A) °Person" means an individual, corporation, business trust, association, estate, trust, or partnership

or any officer, board, commission, department, division, or bureau of the state or a political subdivision

of the state, or any other entity.

(B)(1) "Major utility facility" means:

(a) Electric generating plant and associated facilities designed for, or capable of, operation at a

capacity of fifty megawatts or more;

(b) An electric transmission line and associated facilities of a design capacity of one hundred twenty-

five kilovolts or more;

(c) A gas pipeline that is greater than five hundred feet in length, and its associated facilities, is more

than nine inches in outside diameter and is designed for transporting gas at a maximum allowable

operating pressure in excess of one hundred twenty-five pounds per square inch.

(2) "Major utility facility" does not include any of the following:

(a) Gas transmission lines over which an agency of the United States has exclusive jurisdiction;

(b) Any solid waste facilities as defined in section 6123.01 of the Revised Code;

(c) Electric distributing lines and associated facilities as defined by the power siting board;

(d) Any manufacturing facility that creates byproducts that may be used in the generation of electricity

as defined by the power siting board;

(e) Gathering lines, gas gathering pipelines, and processing plant gas stub pipelines as those terms are

defined in section 4905.90 of the Revised Code and associated facilities;

(f) Any gas processing plant as defined in section 4905.90 of the Revised Code;

(g) Natural gas liquids finished product pipelines;

(h) Pipelines from a gas processing plant as defined in section 4905.90 of the Revised Code to a
natural gas liquids fractionation plant, including a raw natural gas liquids pipeline, or to an interstate or

intrastate gas pipeline;

(i) Any natural gas liquids fractionation plant;

(j) A production operation as defined in section 1509.01 of the Revised Code, including all pipelines

upstream of any gathering lines;

(k) Any compressor stations used by the following:

(i) A gathering line, a gas gathering pipeline, a processing plant gas stub pipeline, or a gas processing

plant as those terms are defined in section 4905.90 of the Revised Code;

(ii) A natural gas liquids finished product pipeline, a natural gas liquids fractionation plant, or any

pipeline upstream of a natural gas liquids fractionation plant; or

(iii) A production operation as defined in section 1509.01 of the Revised Code.

APrX000212

http://codes.ohio.gov/orc/4906.01 8/12/2012



Lawriter - ORC - 4906.01 [Effective Unti19/10/2012] Power siting aemmLIons. I C'6^ , ^. .,

(C) "Commence to construct" means any clearing of land, excavation, or other action that would
adversely affect the natural environment of the site or route of a major utility facility, but does not
include surveying changes needed for temporary use of sites or routes for nonutility purposes, or uses

in securing geological data, including necessary borings to ascertain foundation conditions.

(D) "Certificate" means a certificate of environmental compatibility and public need issued by the
power siting board under section 4906.10 of the Revised Code or a construction certificate issued by

the board under rules adopted under division (E) or (F) of section 4906.03 of the Revised Code.

(E) "Gas" means natural gas, flammable gas, or gas that is toxic or corrosive.

(F) "Natural gas liquids finished product pipeline" means a pipeline that carries finished product natural
gas liquids to the inlet of an interstate or intrastate finished product natural gas liquid transmission

pipeline, rail loading facility, or other petrochemical or refinery facility.

(G) "Natural gas liquids fractionation plant" means a facility that takes a feed of raw natural gas liquids

and produces finished product natural gas liquids.

(H) "Raw natural gas" means hydrocarbons that are produced in a gaseous state from gas wells and

that generally include methane, ethane, propane, butanes, pentanes, hexanes, heptanes, octanes,

nonanes, and decanes, plus other naturally occurring impurities like water, carbon dioxide, hydrogen

sulfide, nitrogen, oxygen, and helium.

(i) "Raw natural gas liquids" means naturally occurring hydrocarbons contained in raw natural gas that
are extracted in a gas processing plant and liquefied and generally include mixtures of ethane,

propane, butanes, and natural gasoline.

(3) "Finished product natural gas liquids" means an individual finished product produced by a natural
gas liquids fractionation plant as a liquid that meets the specifications for commercial products as
defined by the gas processors association. Those products include ethane, propane, iso-butane, normal

butane, and natural gasoline.

R.C. § 4906.01

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Amended by 129th General Assembly File No. 28, HB 153, § 101.01, eff. 9/29/2011.

Effective Date: 04-05-1986

This section is set out twice. See also § 4906.01 effective until 9/10/2012.
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4906.02 Power siting board organization.

(A) There is hereby created within the public utilities commission the power siting board, composed of
the chairman of the public utilities commission, the director of environmental protection, the director of
health, the director of development, the director of natural resources, the director of agriculture, and a
representative of the public who shall be an engineer and shall be appointed by the governor, from a
list of three nominees submitted to the governor by the office of the consumers' counsel, with the
advice and consent of the senate and shall serve for a term of four years. The chairman of the public

utilities commission shall be chairman of the board and its chief executive officer. The chairman shall
designate one of the voting members of the board to act as vice-chairman who shall possess during

the absence or disability of the chairman all of the powers of the chairman. All hearings, studies, and
consideration of applications for certificates shall be conducted by the board or representatives of its
members. In addition, the board shall include four legislative members who may participate fully in all

the board's deliberations and activities except that they shall serve as nonvoting members. The
speaker of the house of representatives shall appoint one legislative member, and the president of the
senate and minority leader of each house shall each appoint one legislative member. Each such

legislative leader shall designate an alternate to attend meetings of the board when the regular
legislative member he appointed is unable to attend. Each legislative member and alternate shall serve
for the duration of the elected term that he is serving at the time of his appointment. A quorum of the
board is a majority of its voting members. The representative of the public and, notwithstanding
section 101.26 of the Revised Code, legislative members of the board or their designated alternates,
when engaged in their duties as members of the board, shall be paid at the per diem rate of step 1,
pay range 32, under schedule B of section 124.15 of the Revised Code and shall be reimbursed for the

actual and necessary expenses they incur in the discharge of their official duties.

(B) The chairman shall keep a complete record of all proceedings of the board, issue all necessary

process, writs, warrants, and notices, keep all books, maps, documents, and papers ordered filed by
the board, conduct investigations pursuant to section 4906.07 of the Revised Code, and perform such

other duties as the board may prescribe.

(C) The chairman of the public utilities commission may assign or transfer duties among the

commission's staff. However, the board's authority to grant certificates under section 4906.10 of the

Revised Code shall not be exercised by any officer, employee, or body other than the board itself.

(D) The chairman may call to his assistance, temporarily, any employee of the environmental
protection agency, the department of natural resources, the department of agriculture, the department
of health, or the department of development, for the purpose of making studies, conducting hearings,

investigating applications, or preparing any report required or authorized under this chapter. Such
employees shall not receive any additional compensation over that which they receive from the agency
by which they are employed, but they shall be reimbursed for their actual and necessary expenses
incurred while working under the direction of the chairman. All contracts for special services are

subject to the approval of the chairman.

(E) The board's offices shall be located in those of the public utilities commission.

Effective Date: 10-17-1985

See 129th General Assembly File No. 39, SB 171, §4.
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The amendment to this section by 129th General Assembly File No. 10, SB 5, § 1 was rejected by

voters in the November, 2011 election.

http://codes.ohio.gov/orc/4906-02
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4906.04 Certificate required for construction of major

utility.
No person shall commence to construct a major utility facility in this state without first having obtained
a certificate for the facility. The replacement of an existing facility with a like facility, as determined by

the power siting board, shall not constitute construction of a major utility facility. Such replacement of
a like facility is not exempt from any other requirements of state or local laws or regulations. Any
facility, with respect to which such a certificate is required, shall thereafter be constructed, operated,
and maintained in conformity with such certificate and any terms, conditions, and modifications

contained therein. A certificate may only be issued pursuant to Chapter 4906. of the Revised Code. A
certificate may be transferred, subject to the approval of the board, to a person who agrees to comply

with the terms, conditions, and modifications contained therein.

Effective Date: 11-15-1981

http://codes.ohio.gov/orc/4906.04
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4906.07 [Effective Until 9/10/2012] Public hearing on

application.
(A) Upon the receipt of an application complying with section 4906.06 of the Revised Code, the power
siting board shall promptly fix a date for a public hearing thereon, not less than sixty nor more than
ninety days after such receipt, and shall conclude the proceeding as expeditiously as practicable.

(B) On an application for an amendment of a certificate, the board shall hold a hearing in the same
manner as a hearing is held on an application for a certificate if the proposed change in the facility
would result in any material increase in any environmental impact of the facility or a substantial
change in the location of all or a portion of such facility other than as provided in the alternates set

forth in the application.

(C) The chairman of the power siting board shall cause each application filed with the board to be

investigated and shall, not less than fifteen days prior to the date any
such report sha lobe madesubmit a written report to the board and to the applicant. A copy of Port

available to any person upon request. Such report shall set forth the nature of the investigation, and

shall contain recommended findings with regard to division (A) of section 4906.10 of the Revised Code

and shall become part of the record and served upon all parties to the proceeding.

R.C. § 4906.07

Effective Date: 10-17-1985

This section is set out twice. See also § 4906.07, as amended by 129th General Assembly File No. 125,

SB 315, § 101.01, eff. 9/10/2012.

4906.07 [Effective 9/10/2012] Public hearing on application

(A) Upon the receipt of an application complying with section 4906.06 of the Revised Code, the power

siting board shall promptly fix a date for a public hearing thereon, not less than sixty nor more than

ninety days after such receipt, and shall conclude the proceeding as expeditiously as practicable.

(B) On an application for an amendment of a certificate, the board shall hold a hearing in the same
manner as a hearing is held on an application for a certificate if the proposed change in the facility
would result in any material increase in any environmental impact of the facility or a substantial
change in the location of all or a portion of such facility other than as provided in the alternates set

forth in the application.

(C) The chairperson of the power siting board shall cause each application filed with the board to be

investigated and shall, not less than fifteen days prior to the date any
suicha report sha for hearing

submit a written report to the board and to the applicant. A copy of
available to any person upon request. Such report shall set forth the nature of the investigation, and

shall contain recommended findings with regard to division (A) of section 4906.10 of the Revised Code

and shall become part of the record and served upon all parties to the proceeding.

R.C. § 4906.07

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.
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Effective Date: 10-17-1985

This section is set out twice. See also § 4906.07, effective until 9/10/2012.
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4906.08 Parties - testimony.

(A) The parties to a certification proceeding shall include:

(1) The applicant;

(2) Each person entitled to receive service of a copy of the application under division (B) of section

4906.06 of the Revised Code, if the person has filed with the power siting board a notice
the

intervention as a party, within thirty days after the date the person was served with a copy of

application;

(3) Any person residing in a municipal corporation or county entitled to receive service of a copy of the

application under division (B) of section 4906.06 of the Revised Code and any other person, if the
person has petitioned the board for leave to intervene as a party within thirty days after the date of

publication of the notice required by division (C) of section 4906.06 of the Revised Code, and if that

petition has been granted by the board for good cause shown.

(B) The board , in extraordinary circumstances for good cause shown, may grant a petition, for leave
to intervene as a party to participate in subsequent phases of the proceeding, that is filed by a person
identified in division (A)(2) or (3) of this section that failed to file a timely notice of intervention or

petition for leave to intervene, as the case may be.

(C) The board shall accept written or oral testimony from any person at the public hearing, but the
right to call and examine witnesses shall be reserved for parties. However, the board may adopt rules

to exclude repetitive, immaterial, or irrelevant testimony.

Effective Date: 04-07-2004

http://codes.ohio.gov/orc/4906.08
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4906.10 [Effective Until 9/10/2012] Basis for decision

granting or denying certificate.
(A) The power siting board shall render a decision upon the record either granting or denying the

ion,
application as filed, or granting it upon such terms, conditions, or modifications of the constructThe
operation, or maintenance of the major utility facility as the board considers app opriate
certificate shall be conditioned upon the facility being in compliance with standards and rules adopted
under sections 1501.33, 101.34, and 4561.32 and Chapters 3704., 3734., and 6111. of the Revised
Code. The period of initial operation under a certificate shall expire two years after the date on which
electric power is first generated by the facility. During the period of initial operation, the facility shall

be subject to the enforcement and monitoring powers of the director of environmental e ons under those
Chapters 3704., 3734., and 6111. of the Revised Code and to the emergency p ov
chapters. If a major utility facility constructed in accordance with the terms and conditions of its
certificate is unable to operate in compliance with all applicable requirements of state laws, rules, and
standards pertaining to air pollution, the facility may apply to the director of environmental protection

for a conditional operating permit under division (G) of section 3704.03 of the Revised Code and the
rules adopted thereunder. The operation of a major utility facility in compliance with a conditional

operating permit is not in violation of its certificate. After the expiration of the period of initial

operation of a major utility facility, the facility shall be under the jurisdiction of the environmental
protection agency and shall comply with all laws, rules, and standards pertaining to air pollution, water

pollution, and solid and hazardous waste disposal. The board shall not grant a certificate for the
construction, operation, and maintenance of a major utility facility, either as proposed or as modified

by the board, unless it finds and determines all of the following:

(1) The basis of the need for the facility if the facility is an electric transmission line or gas or natural

gas transmission line;

(2) The nature of the probable environmental impact;

(3) That the facility represents
the nature and e onomicseof the various

environmental ematives,,and'o herepertinent
available technology and

considerations;

(4) in the case of an electric transmission line or generating facility, that the facility is consistent with
regional plans for expansion of the electric power grid of the electric systems serving this state and

interconnected utility systems and that the facility will serve the interests of electric system economy

and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111. of the Revised Code and all
rules and standards adopted under those chapters and under sections 1501.33, 1501.34, and 4561.32
of the Revised Code. In determining whether the facility will comply with all rules and standards
adopted under section 4561.32 of the Revised Code, the board shall consult with the office of aviation
of the division of multi-modal planning and programs of the department of transportation under

section 4561.341 of the Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of this section and rules adopted
under those divisions, what its impact will be on the viability as agricultural land of any land in an

ApPX000220
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existing agricultural district established under Chapter 929. of the Revised Code that is located within
the site and alternative site of the proposed major utility facility. Rules adopted to evaluate impact

under division (A)(7) of this section shall not require the compilation, creation, submission, or
production of any information, document, or other data pertaining to land not located within the site

and alternative site.

(8) That the facility incorporates maximum feasible water conservation practices as determined by the
board, considering available technology and the nature and economics of the various alternatives.

(B) If the board determines that the location of all or a part of the proposed facility should be modified,
it may condition its certificate upon that modification, provided that the municipal corporations and
counties, and persons residing therein, affected by the modification shall have been given reasonable

notice thereof.

(C) A copy of the decision and any opinion issued therewith shall be served upon each party.

R.C. § 4906.10

Effective Date: 04-07-2004

This section is set out twice. See also § 4906.10, as amended by 129th General Assembly File No. 125,

SB 315, § 101.01, eff. 9/10/2012.

4906.10 [Effective 9/10/2012] Basis for decision granting or denying certificate

(A) The power siting board shall render a decision upon the record either granting or denying the
application as filed, or granting it upon such terms, conditions, or modifications of the construction,

operation, or maintenance of the major utility facility as the board considers appropriate. The

certificate shall be conditioned upon the facility being in compliance with standards and rules adopted
under sections 1501.33, 1501.34, and 4561.32 and Chapters 3704., 3734., and 6111. of the Revised
Code. An applicant may withdraw an application if the board grants a certificate on terms, conditions,
or modifications other than those proposed by the applicant in the application. The period of initial

operation under a certificate shall expire two years after the date on which electric power is first
generated by the facility. During the period of initial operation, the facility shall be subject to the
enforcement and monitoring powers of the director of environmental protection under Chapters 3704.,
3734., and 6111. of the Revised Code and to the emergency provisions under those chapters. If a

major utility facility constructed in accordance with the terms and conditions of its certificate is unable
to operate in compliance with all applicable requirements of state laws, rules, and standards pertaining
to air pollution, the facility may apply to the director of environmental protection for a conditional

operating permit under division (G) of section 3704.03 of the Revised Code and the rules adopted
thereunder. The operation of a major utility facility in compliance with a conditional operating permit is
not in violation of its certificate. After the expiration of the period of initial operation of a major utility

facility, the facility shall be under the jurisdiction of the environmental protection agency and shall
comply with all laws, rules, and standards pertaining to air pollution, water pollution, and solid and

hazardous waste disposal.

The board shall not grant a certificate for the construction, operation, and maintenance of a major

utility facility, either as proposed or as modified by the board, unless it finds and determines all of the

following:

(1) The basis of the need for the facility if the facility is an electric transmission line or gas pipeline;

APPXO 8(12/2012
http://codes.ohio.gov/orc/4906. 10



Lawriter - ORC - 4906.10 [Effective Unti19/10/2012)13asis ror aecision granu..s vi u^ .r •-

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse environmental impact, considering the state of
available technology and the nature and economics of the various alternatives, and other pertinent

considerations;

(4) In the case of an electric transmission line or generating facility, that the facility is consistent with
regional plans for expansion of the electric power grid of the electric systems serving this state and

interconnected utility systems and that the facility will serve the interests of electric system economy

and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111. of the Revised Code and all
rules and standards adopted under those chapters and under sections 1501.33, 1501.34, and 4561.32
of the Revised Code. In determining whether the facility will comply with all rules and standards

adopted under section 4561.32 of the Revised Code, the board shall consult with the office of aviation

of the division of multi-modal planning and programs of the department of transportation under

section 4561.341 of the Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of this section and rules adopted

under those divisions, what its impact will be on the viability as agricultural land of any land in an

existing agricuitural district established under Chapter 929. of the Revised Code that is located within
the site and alternative site of the proposed major utility facility. Rules adopted to evaluate impact
under division (A)(7) of this section shall not require the compilation, creation, submission, or

production of any information, document, or other data pertaining to land not located within the site

and alternative site.

(8) That the facility incorporates maximum feasible water conservation practices as determined by the
board, considering available technology and the nature and economics of the various alternatives.

(B) If the board determines that the location of all or a part of the proposed facility should be modified,

it may condition its certificate upon that modification, provided that the municipal corporations and

counties, and persons residing therein, affected by the modification shall have been given reasonable

notice thereof.

(C) A copy of the decision and any opinion issued therewith shall be served upon each party.

R.C. § 4906.10

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Effective Date: 04-07-2004

This section is set out twice. See also § 4906.10, effective until 9/10/2012.
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4906.12 Procedures of public utilities commission to be

followed.
Sections 4903.02 to 4903.1 and 4903.20 to 4903.23 of the Revised Code shall apply to any
proceeding or order of the power siting board under Chapter 4906. of the Revised Code, in the same

manner as if the board were the public utilities commission under such sections.

Effective Date: 11-15-1981

httv://Codes.ohio.gov/orc/4906.12
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4906.13 No local jurisdiction.
(A) As used in this section and sections 4906.20 and 4906.98 of the Revised Code, "economically
significant wind farm" means wind turbines and associated facilities with a single interconnection to the

electrical grid and designed for, or capable of, operation at an aggregate capacity of five or more
megawatts but less than fifty megawatts. The term excludes any such wind farm in operation on the

effective date of this section.

(B) No public agency or political subdivision of this state may require any approval, consent, permit,
certificate, or other condition for the construction or initial operation of a major utility facility or
economically significant wind farm authorized by a certificate issued pursuant to Chapter 4906. of the
Revised Code. Nothing herein shall prevent the application of state laws for the protection of
employees engaged in the construction of such facility or wind farm nor of municipal regulations that
do not pertain to the location or design of, or pollution control and abatement standards for, a major

utility facility or economically significant wind farm for which a certificate has been granted under this

chapter.

Effective Date: 10-23-1972; 2008 HB562 06-24-2008

AppXO 00224
8/12/2012

htta: //codes. ohio. gov/orc/4906.13



Lawriter - ORC - 4906.20 [Effective Unti19/ l0/LO Iz ] t;ernncarc ieyuuuu Lv w^^ ^^ ^^ • b

4906.20 [Effective Until 9/10/2012] Certificate required

to construct certain wind farms.
(A) No person shall commence to construct an economically significant wind farm in this state without

first having obtained a certificate from the power siting board. An economically significant wind farm
with respect to which such a certificate is required shall be constructed, operated, and maintained in
conformity with that certificate and any terms, conditions, and modifications it contains. A certificate
shall be issued only pursuant to this section. The certificate may be transferred, subject to the
approval of the board, to a person that agrees to comply with those terms, conditions, and

modifications.

(B) The board shall adopt rules governing the certificating of economically significant wind farms under
this section. Initial rules shall be adopted within one hundred twenty days after this section's effective

date.

(1) The rules shall provide for an application process for certificating economically significant wind
farms that is identical to the extent practicable to the process applicable to certificating major utility

facilities under sections 4906.06, 4906.07, 4906.08, 4906.09 4906.11, and 4906.12 of the Revised
Code and shall prescribe a reasonable schedule of application filing fees structured in the manner of

the schedule of filing fees required for major utility facilities.

(2) Additionally, the rules shall prescribe reasonable regulations regarding any wind turbines and
associated facilities of an economically significant wind farm, including, but not limited to, their
location, erection, construction, reconstruction, change, alteration, maintenance, removal, use, or
enlargement and including erosion control, aesthetics, recreational land use, wildlife protection,
interconnection with power lines and with regional transmission organizations, independent

transmission system operators, or similar organizations, ice throw, sound and noise levels, blade
shear, shadow flicker, decommissioning, and necessary cooperation for site visits and enforcement
investigations. The rules also shall prescribe a minimum setback for a wind turbine of an economically
significant wind farm. That minimum shall be equal to a horizontal distance, from the turbine's base to
the property line of the wind farm property, equal to one and one-tenth times the total height of the

turbine structure as measured from its base to the tip of its highest blade and be at least seven
hundred fifty feet in horizontal distance from the tip of the turbine's nearest blade at ninety degrees to
the exterior of the nearest, habitable, residential structure, if any, located on adjacent property at the
time of the certification application. The setback shall apply in all cases except those in which all
owners of property adjacent to the wind farm property waive application of the setback to that
property pursuant to a procedure the board shall establish by rule and except in which, in a particular

case, the board determines that a setback greater than the minimum is necessary.

(C) The board shall approve, or may modify and approve, an application for economically significant

wind farm certification if it finds that the construction, operation, and maintenance of the economically

significant wind farm will comply with the rules adopted under division (B) of this section. The
certificate shall be conditioned upon the economically significant wind farm complying with rules

adopted under section 4561.32 of the Revised Code.

R.C. § 4906.20

Effective Date: 2008 HB562 06-24-2008
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This section is set out twice. See also § 4906.20, as amended by 129th General Assembly File No. 125,

SB 315, § 101.01, eff. 9/10/2012.

4906.20 [Effective 9/10/2012] Certif7cate required to construct certain wind farms

(A) No person shall commence to construct an economically significant wind farm in this state without

first having obtained a certificate from the power siting board. An economically significant wind farm

with respect to which such a certificate is required shall be constructed, operated, and maintained in
conformity with that certificate and any terms, conditions, and modifications it contains. A certificate
shall be issued only pursuant to this section. The certificate may be transferred, subject to the
approval of the board, to a person that agrees to comply with those terms, conditions, and

modifications.

(B) The board shall adopt rules governing the certificating of economically significant wind farms under

this section. Initial rules shall be adopted within one hundred twenty days after June 24, 2008.

(1) The rules shall provide for an application process for certificating economically significant wind
farms that is identical to the extent practicable to the process applicable to certificating major utility

facilities under sections 4906.06, 4906.07, 4906.08, 4906.09, 4906.10, 4906.11, and 4906.12 of the
Revised Code and shall prescribe a reasonable schedule of application filing fees structured in the

manner of the schedule of filing fees required for major utility facilities.

(2) Additionally, the rules shall prescribe reasonable regulations regarding any wind turbines and
associated facilities of an economically significant wind farm, including, but not limited to, their
location, erection, construction, reconstruction, change, alteration, maintenance, removal, use, or
enlargement and including erosion control, aesthetics, recreational land use, wildlife protection,
interconnection with power lines and with regional transmission organizations, independent

transmission system operators, or similar organizations, ice throw, sound and noise levels, blade
shear, shadow flicker, decommissioning, and necessary cooperation for site visits and enforcement
investigations. The rules also shall prescribe a minimum setback for a wind turbine of an economically
significant wind farm. That minimum shall be equal to a horizontal distance, from the turbine's base to
the property line of the wind farm property, equal to one and one-tenth times the total height of the
turbine structure as measured from its base to the tip of its highest blade and be at least seven
hundred fifty feet in horizontal distance from the tip of the turbine's nearest blade at ninety degrees to
the exterior of the nearest, habitable, residential structure, if any, located on adjacent property at the
time of the certification application. The setback shall apply in all cases except those in which all
owners of property adjacent to the wind farm property waive application of the setback to that

property pursuant to a procedure the board shall establish by rule and except in which, in a particular

case, the board determines that a setback greater than the minimum is necessary.

R.C. § 4906.20

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Effective Date: 2008 118562 06-24-2008

This section is set out twice. See also § 4906.20, effective until 9/10/2012.
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4928.01 [Effective Until 9/10/2012] Competitive retail

electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive

supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise

controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing

and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and

includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail

electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.

(10) °Eiectric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state

http://codes.ohio.gov/orc/4928.01
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or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts °knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,

1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date fortotre'ceiv®
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) " Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to

curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.
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(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission

rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and

radiation control equipment on nuclear generating plants owned or leased by an electric utiby
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components" : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) °Starting date of competitive retail electric service" means January 1, 2001.

(29) °Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the

electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) °Net metering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;
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(d) is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric

generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be

based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but

not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.

(36) "Cogeneration technology" means technology that produces electricity and useful thermal output

simultaneously.

(37) "Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as
defined in section 3734.01 of the Revised Code, through fractionation, biological decomposition,

byother process that does not principally involve combustion, biomass energy, energy produced
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cogeneration technology that is placed into service on or before December 31, 2015, and for which
more than ninety per cent of the total annual energy input is from combustion of a waste or byproduct
gas from an air contaminant source in this state, which source has been in operation since on or before
January 1, 1985, provided that the cogeneration technology is a part of a facility located in a county
having a population of more than three hundred sixty-five thousand but less than three hundred
seventy thousand according to the most recent federal decennial census, biologically derived methane

gas, or energy derived from nontreated by-products of the pulping process or wood manufacturing
process, including bark, wood chips, sawdust, and lignin in spent pulping liquors. 'Renewable energy

resource" includes, but is not limited to, any fuel cell used hosthe
phorcnac of molten carbonate

but not limited to, a proton exchange membrane fuel cell, p
fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial waters of Lake Erie;
methane gas emitted from an abandoned coal mine; storage facility that will promote the better

utilization of a renewable energy resource that primarily generates off peak; or distributed generation
system used by a customer to generate electricity from any such energy. As used in division (A)(37) of
this section, "hydroelectric facility" means a hydroelectric generating facility that is located at a dam on
a river, or on any water discharged to a river, that is within or bordering this state or within or

bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,

mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by

that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access

to water to the public without fee or charge.
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(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

R.C. § 4928.01

Amended by 129th General Assembly File No. 98, SB 289, § 1, eff. 7/16/2012.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008

This section is set out twice. See also § 4928.01, as amended by 129th General Assembly File No. 125,

SB 315, § 101.01, eff. 9/10/2012.

4928.01 [Effective 9/10/2012] Competitive retail electric service definitions

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service' means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been

financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,

and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.
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(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) -Eiectric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail

electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) °Market development period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive

transition revenues under this chapter.
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(18) °Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices
or strategies that facilitate the generation or use of eiectricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,

distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities

commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
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following -service components" : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the

electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) °Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be

based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;
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(d) Advanced nuclear energy technology consisting of generation III technology as defined by the

nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but

not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple

or combined-cycle natural gas generating facility or a generating facility that uses biomass, coal,

modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from

the deployment of advanced technology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has been,
included in an energy efficiency program of an electric distribution utility pursuant to requirements

under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.

(36) "Cogeneration technology" means technology that produces electricity and useful thermal output

simultaneously.

(37)(a) "Renewable energy resource" means any of the following:

(i) Solar photovoltaic or solar thermal energy;

(ii) Wind energy;

(iii) Power produced by a hydroelectric facility;

(iv) Geothermal energy;

(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through

fractionation, biological decomposition, or other process that does not principally involve combustion;

(vi) Biomass energy;

(vii) Energy produced by cogeneration technology that is placed into service on or before December
31, 2015, and for which more than ninety per cent of the total annual energy input is from combustion

of a waste or byproduct gas from an air contaminant source in this state, which source has been in
operation since on or before January 1, 1985, provided that the cogeneration technology is a part of a
facility located in a county having a population of more than three hundred sixty-five thousand but less

than three hundred seventy thousand according to the most recent federal decennial census;

(viii) Biologically derived methane gas;
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(ix) Energy derived from nontreated by-products of the pulping process or wood manufacturing

process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial
waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery
system placed into service or retrofitted on or after the effective date of the amendment of this section
by S.B. 315 of the 129th general assembly, except that a waste energy recovery system described in
division (A)(38)(b) of this section may be included only if it was placed into service between January 1,
2002, and December 31, 2004; storage facility that will promote the better utilization of a renewable

energy resource ; or distributed generation system used by a customer to generate electricity from

any such energy.

"Renewable energy resource" does not include a waste energy recovery system that is, or was, on or
after January 1, 2012, included in an energy efficiency program of an electric distribution utility

pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelectric generating
facility that is located at a dam on a river, or on any water discharged to a river, that is within or
bordering this state or within or bordering an adjoining state and meets all of the following standards:

(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the
federal energy regulatory commission license issued for the project, regarding fish protection for

riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and

with the terms of its federal energy regulatory commission license regarding watershed protection,

mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not
regulated by that commission, the facility complies with similar requirements as are recommended by
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resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access

to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except

for exhaust heat from a facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that

the conversion of energy to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345.011 of the Revised
Code that recovers waste heat from electricity-producing engines or combustion turbines and that
simultaneously uses the recovered heat to produce steam, provided that the facility was placed into

service between January 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utility's distribution

infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use, including,

but not limited to, advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal
energy from the same fuel source designed to achieve thermal-efficiency levels of at least sixty per

cent, with at least twenty per cent of the system's total useful energy in the form of thermal energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division

(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

R.C. § 4928.01

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008

This section is set out twice. See also § 4928.01 , effective until 9/10/2012.

This section is set out twice. See also § 4928.01 as amended by 129th General Assembly File No. 98,

SB 289, § 1, eff. 7/16/2012.

APPX000238

http://codes.ohio.gov/orc/4928.01 8/12/2012



Lawriter - OAC - 4906-5-10 Amendments of accepted, complete certiticate appncacions a... rage i ot z

4906-5-10 Amendments of accepted, complete certificate

applications and of certificates.

(A) The applicant shall submit to the board any applications for amendment to a pending accepted,

complete application in accordance with rule 4906-5-03 of the Administrative Code.

(1) Each application for amendment shall specifically identify the portion of the pending accepted,

complete application which has been amended.

(2) The applicant shall serve a copy of the application for amendment upon all persons previously
entitled to receive a copy of the application, and shall supply the board with proof of such service,

pursuant to rules 4906-5-06 and 4906-5-07 of the Administrative Code.

(3) The applicant shall place a copy of such application for amendment or notice of its availability in all

libraries consistent with of rule 4906-5-06 of the Administrative Code, and shall supply the board with

proof of such action.

(4) Upon review, the board or the administrative law judge may require such additional action as is
determined necessary to inform the general public of the proposed amendment, including, but not

limited to:

(a) Ordering the applicant to issue public notice pursuant to rule 4906-5-08 of the Administrative

Code.

(b) Postponing public hearings on the pending, accepted, complete application and/or application for

amendment up to ninety days after receipt of said application for amendment.

(5) The board staff shall review the application for amendment pursuant to paragraph (D) of rule 4906

-5-05 of the Administrative Code.

(6) Unless otherwise ordered by the board or administrative law judge, modifications to a proposed
route that are introduced into the record by the applicant during review of the accepted, complete
application and during the hearing process shall not be considered amendments if such modifications
are within the two thousand foot study corridor and do not impact additional landowners by requiring
easements for construction, operation, or maintenance or create further impacts within the planned

right-of-way of the proposed facility,

Unless otherwise ordered by the board or administrative law judge, modifications to the footprint of an

electric power generating facility that are introduced into the record by the applicant during review of
the accepted, complete application and during the hearing process shall not be considered
amendments if such modifications do not create further impacts for each property owner or within the

planned site, or within the right-of-way of the proposed facility.

(B) Applications for amendments to certificates shall be submitted in the same manner as if they were
applications for a certificate, unless such amendment falls under a letter of notification or construction

notice pursuant to the appendices to rule 4906-1-01 of the Administrative Code.

(1) The board staff shall review applications for amendments to certificates pursuant to rule 4906-5-05
of the Administrative Code and make appropriate recommendations to the board and the

administrative law judge.
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(a) If the board, its executive director, or the administrative law judge determines that the proposed
change in the certified facility would result in any significant adverse environmental impact of the
certified facility or a substantial change in the location of all or a portion of such certified facility other

than as provided in the alternates set forth in the application, then a hearing shall be held in the same

manner as a hearing is held on a certificate application.

(b) If the board, its executive director, or the administrative law judge determines that a hearing is not
required, as defined in paragraph (B)(1)(a) of this rule, the applicant shall be directed to take such

steps as are necessary to notify all parties of that determination.

(2) The applicant shall:

(a) Serve a copy of the application for amendment to a certificate upon:

(i) The persons entitled to service pursuant to rule 4906-5-06 of the Administrative Code.

(ii) All parties to the original certificate application proceedings.

(b) File with the board proof of service and, if required, proof of notice pursuant to rules 4906-5-06 to

4906-5-08 of the Administrative Code.

(C) Unless otherwise ordered by the board, its executive director, or administrative law judge, the

filing, notifications, informational requirements and processing timelines for a letter of notification or
construction notice application for an amendment to a certificate issued for a transmission facility shall

be determined by referring to the appropriate appendix to rule 4906-1-01 of the Administrative Code.
Such application shall use the letter of notification or construction notice docketing code. In such

application, the applicant shall reference the case docket in which the certificate was granted.

Effective : 06/19/2009

R.C. 119.032 review dates: 11/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4906.03, 4906.06, 4906.07

Prior Effective Dates: 12/27/76, 6/10/89, 8/28/98, 12/15/03, 1/25/09
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4906-7-01 Hearings.
(A) Unless otherwise ordered, all hearings shall be held at the principal office of the board. However,

where practicable, the board shall schedule a session of the hearing for the purpose of taking public
testimony in the vicinity of the project. Reasonable notice of each hearing shall be provided to all

parties.

(B) The administrative law judge shall regulate the course of the hearing and conduct of the
participants. Unless otherwise provided by law, the administrative law judge may without limitation:

(1) Administer oaths and affirmations.

(2) Determine the order in which the parties shall present testimony and the order in which witnesses

shall be examined.

(3) Issue subpoenas.

(4) Rule on objections, procedural motions, and other procedural matters.

(5) Examine witnesses.

(6) Grant continuances.

(7) Require expert or factual testimony to be offered in board proceedings to be reduced to writing,
filed with the board, and served upon all parties and the staff prior to the time such testimony is to be

offered and according to a schedule to be set by the administrative law judge.

(8) Take such actions as are necessary to:

(a) Avoid unnecessary delay.

(b) Prevent the presentation of irrelevant or cumulative evidence.

(c) Prevent public disclosure of trade secrets, proprietary business information, or confidential

research, development, or commercial materials and information. The administrative law judge may,
upon motion of any party, direct that a portion of the hearing be conducted in camera and that the
corresponding portion of the record be sealed to prevent public disclosure of trade secrets, proprietary
business information or confidential research, development, or commercial materials and information.
The party requesting such protection shall have the burden of establishing that such protection is

required.

(d) Assure the hearing proceeds in an orderly and expeditious manner.

(C) Members of the public to offer testimony shall be sworn in or affirmed at the portion or session of

the hearing designated for the taking of public testimony.

(D) Formal exceptions to rulings or orders of the administrative law judge are unnecessary if, at the

time any ruling or order is made, the party makes known the action which he or she desires the

presiding hearing officer to take, or his or her objection to action which has been taken and the basis

for that objection.

Effective: 01/25/2009
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R.C. 119.032 review dates: 11/10/2008 and 11/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4903.22, 4906.03, 4906.07, 4906.08, 4906.12

Prior Effective Dates: 12/27/76, 6/10/89, 8/28/98, 12/15/03
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4906-7-03 Parties.
(A) The parties to a board proceeding concerning an application for a certificate shall include:

(1) Any person who files an application or a petition for a jurisdictional determination.

(2) Any person who is designated as the subject of a board investigation.

(3) Any person granted leave to intervene under rule 4906-7-04 of the Administrative Code.

(4) Any other person expressly made a party by order of the board or administrative law judge.

(B) If any owner of a major utility facility is operated by a receiver or trustee, the receiver or trustee

shall also be made a party.

(C) Except for purposes of rules 4906-7-05, 4906-7-06, paragraph (C) of rule 4906-7-07, paragraph
(I) of rule 4906-7-07, and rules 4906-7-09, 4906-7-11, 4906-7-12, 4906-7-14, 4906-7-15, and 4906-

7-16 of the Administrative Code, the board staff shall not be considered a party to any proceeding.

Eff 12-27-76; 6-10-89; 8-28-98; 12-15-03

Rule promulgated under: RC 111.15

Rule authorized by: RC 4906.03

Rule amplifies: RC 4906.08, 4906.03, 4903.22

R.C. 119.032 review dates: 11/10/2008 and 09/30/2013
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4906-7-05 Role of participants in public hearings.

At the public hearing, the board or the administrative law judge shall accept written or oral testimony
from any person regardless of that person's status. However, the right to examine witnesses is

reserved exclusively for parties and the staff.

R.C. 119.032 review dates: 11/10/2008 and 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4906.08, 4906.12, 4906.03, 4903.02

Prior Effective Dates: 12/27/76, 6/10/89, 8/28/98
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4906-7-09 Stipulations.
Any two or more parties may enter into a written or oral stipulation concerning issues of fact or the

authenticity of documents.

(A) A written stipulation must be signed by all of the parties joining therein, and must be filed with the

board and served upon all parties to the proceeding.

(B) An oral stipulation may be made only during a public hearing or record prehearing conference, and
all parties joining in such a stipulation must acknowledge their agreement thereto on the record. The
board or the administrative law judge may require that an oral stipulation be reduced to writing and

filed and served in accordance with paragraph (A) of this rule.

(C) No stipulation shall be considered binding upon the board.

Effective: 06/19/2009

R.C. 119.032 review dates: 11/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4906.03, 4906.06, 4906.08, 4906.09, 4906.12

Prior Effective Dates: 12/27/76, 7/7/80, 6/10/89, 8/28/98, 12/15/03, 1/25/09
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4906-7-11 Practice before the board and designation of

trial attorney and spokesperson.

(A) Except as otherwise provided in paragraphs (B), (C), and (D) of this rule, each party shall be
represented by an attorney at law authorized to practice before the courts of this state, with the

exception of an individual person who is appearing on his or her own behalf.

(B) Persons authorized to practice law in other jurisdictions may be permitted to appear before the

board in a particular proceeding upon motion of an attorney of this state.

(C) Certified legal interns may appear before the board under the direction of a supervising attorney in
accordance with rule II of the "Supreme Court Rules for the Government of the Bar of Ohio." No legal

intern shall participate in a board hearing in the absence of the supervising attorney without:

(1) The written consent of the supervising attorney.

(2) The approval of the board or the administrative law judge.

(D) In cases where there are numerous parties whose interests are substantially similar, the board or
the administrative law judge may permit or require the designation of a spokesperson or consolidation

of representation.

(E) Where a party is represented by more than one attorney, one of the attorneys shall be designated
as the "trial attorney," who shall have principal responsibility for the party's participation in the

proceeding. The designation "trial attorney" shall appear following the name of that attorney on all

pleadings or papers submitted on behalf of the party.

(F) No attorney shall withdraw from a board proceeding without prior written notice to the board and

shall serve a copy of the notice upon the parties to the proceeding.

Eff 12-27-76; 6-10-89; 8-28-98; 12-15-03

Rule promulgated under: RC 111.15

Rule authorized by: RC 4906.03,

Rule amplifies: RC 4906.09, 4906.08, 4906.03, 4906.12

R.C. 119.032 review dates: 11/10/2008 and 09/30/2013
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4906-7-12 Motions.
(A) All motions, unless made at a public hearing or transcribed prehearing conference, or unless

otherwise ordered for good cause shown, shall be in writing and shall be accompanied by a
memorandum in support. The memorandum in support shall contain a brief statement of the grounds

for the motion and citations of any authorities relied upon.

(B) Except as otherwise provided in paragraphs (C) and (F) of this rule:

(1) Any party may file a memorandum contra within fifteen days after the service of a motion, or such

other period as the board or the administrative law judge requires.

(2) Any party may file a reply memorandum within seven days after the service of a memorandum

contra, or such other period as the board or the administrative law judge requires.

(C) Any motion may include a specific request for an expedited ruling. The grounds for such a request
shall be set forth in the memorandum in support. If the motion requests an extension of time to file
pleadings or other papers of five days or less, an immediate ruling may be issued without the filing of
memoranda. In all other cases, the party requesting an expedited ruling must first contact all other
parties to determine whether any party objects to the issuance of such a ruling without the filing of
memoranda. If the moving party certifies that no party objects to the issuance of such a ruling, an
immediate ruling may be issued. If any party objects to the issuance of such a ruling, or if the moving
party faiis to certify that no party has any objections, any party may file a memorandum contra within
seven days after the service of the motion, or such other period as the board or the administrative law

judge requires. No reply memoranda shall be filed in such cases unless specifically requested by the

board or the administrative law judge.

(D) All written motions and memoranda shall be filed with the board and served upon all parties in

accordance with rule 4906-7-06 of the Administrative Code.

(E) For purposes of this rule, the term "party" includes all persons who have filed notices or petitions

to intervene which are pending at the time a motion or memorandum is to be filed or served.

(F) Notwithstanding paragraphs ( B) and (C) of this rule, the board or the administrative law judge

may, upon their own motion, issue an expedited ruling on any motion, with or without the filing of
memoranda, where the issuance of such a ruling will not adversely affect a substantial right of any

party•

(G) The administrative law judge may direct that any motion made at a public hearing or transcribed

prehearing conference be reduced to writing and filed and served in accordance with this rule.

Eff 12-27-76; 6-10-89; 8-28-98; 12-15-03

Rule promulgated under: RC 111.15

Rule authorized by: RC 4906.03

Rule amplifies: RC 4906.03, 4906.12, 4906.09, 4906.08, 4906.06, 4903.22

R.C. 119.032 review dates: 11/10/2008 and 09/30/2013
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4906-7-17 Decision by the board.
(A) Within a reasonable time after the conclusion of the hearing, service of the report of the
administrative law judge, if any, and the filing of any exceptions and replies to the exceptions, the
board shall issue a final decision based only on the record, including such additional evidence as it shall

order admitted.

(1) The board may determine that the location of all or part of the proposed facility should be

modified.

(a) if it so finds, it may condition its certificate upon such modifications.

(b) Persons and municipal corporations shall be given reasonable notice thereof, in accordance with

the provisions of paragraph (A)(3) of this rule.

(2) Specific citation in Chapters 4906-13, 4906-15, and 4906-17 of the Administrative Code with
regard to a certificate application complying with building codes and boiler pressure piping, and

elevator inspections and evaluations conducted by a statutorily empowered state agency, shall not be
deemed to prohibit the board from issuing a certificate conditioned upon an applicant complying with
other state or local statutes, ordinances, and regulations which are designed to protect the public

health, welfare, and safety.

(3) The decision of the board shall be entered on the board journal and into the record of the hearing.
Copies of the decision or order shall be served on all attorneys of record and all unrepresented parties

in the proceedings by ordinary mail.

(B) In its deliberations, the board may order the parties to submit briefs on such issues as it addresses
to the parties within such time limits as the board shall prescribe. The board may also schedule oral

arguments before it.

(C) Applications for reopening a proceeding after final submission but before a final order has been
issued shall be by petition, and shall set forth specifically the grounds upon which such application is
based. If such application is to reopen the proceeding for further evidence, the nature and purpose of

such evidence must be briefly stated, including a statement why such evidence was not available at

the time of hearing, and the evidence must not be merely cumulative.

(D) Any party or any affected person, firm, or corporation may file an application for rehearing, within

thirty days after the issuance of a board order, in the manner and form and circumstances set forth in
section 4903.10 of the Revised Code. An application for rehearing must set forth the specific ground or
grounds upon which the applicant considers the board order to be unreasonable or unlawful. An

application for rehearing must be accompanied by a memorandum in support, which sets forth an
explanation of the basis for each ground for rehearing identified in the application for rehearing and

which shall be filed no later than the application for rehearing.

(E) Any party may file a memorandum contra within ten days after the filing of an application for

rehearing.

(F) As provided in section 4903.10 of the Revised Code, all applications for rehearing must be

submitted within thirty days after an order has been journalized by the secretary of the board.
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(G) A party or any affected person, firm, or corporation may only file one application for rehearing to a

board order within thirty days following the entry of the order upon the journal of the board.

(H) An application for rehearing filed under section 4903.10 of the Revised Code, or a memorandum
contra an application for rehearing filed pursuant to this rule may not be delivered via facsimile

transmission.

(I) The board, the chairman of the board, or the administrative law judge may issue an order granting

rehearing for the purpose of affording the board more time to consider the issues raised in an

application for rehearing.

Effective: 05/07/2009

R.C. 119.0 3 2 review dates: 11/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03, 4906.20

Rule Amplifies: 4903.22, 4906.03, 4906.10, 4906.11, 4906.12, 4906.20

Prior Effective Dates: 12/27/76, 6/10/89, 8/28/98, 12/15/03, 1/25/09
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4906-17-01 Applicability and definitions.

(A) This chapter details the application filing requirements for all wind-powered electric generation
facilities consisting of wind turbines and associated facilities with a single interconnection to the
electrical grid and designed for, or capable of, operation at an aggregate capacity of five megawatts or
more.

(B) As used in this chapter:

(1) "Project area" means the total wind-powered electric generation facility, including associated
setbacks.

(2) "Wind-powered electric generation facility" or "wind-energy facility" or facility means all the
turbines, collection lines, any associated substations, and all other associated equipment.

(C) With regard to certification applications under this chapter, the board shall approve, or modify and
approve, a certification application for the construction, operation, and maintenance of a wind farm or
shall deny, grant or grant upon such terms, conditions, or modifications as the board considers
appropriate a certification application for a major utility facility, pursuant to the requirements set forth
in section 4906.10 of the Revised Code.

Effective : 0 5/ 07/ 2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.1 5

Statutory Authority: 4906.03, 4906.20

Rule Amplifies: 4906.01, 4906.03, 4906.06, 4906.13, 4906.20
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(a) A quantification of the acreage impacted, and an evaluation of the impact of the construction,
operation, and maintenance of the proposed facility on the following agricultural practices within the

proposed facility boundaries:

(i) Field operations (i.e., plowing, planting, cultivating, spraying, harvesting, etc.).

(ii) Irrigation.

(iii) Field drainage systems.

(b) A description of any mitigation procedures to be utilized by the applicant during construction,

operation, and maintenance to reduce impacts to the agricultural land.

(3) Provide, for all agricultural land identified under paragraph (F)(1) of this rule, an evaluation of the
impact of the construction and maintenance of the proposed facility on the viability as agricultural land
of any land so identified. The evaluation shall include impacts to cultivated lands, permanent pasture
land, managed woodlots, orchards, nurseries, livestock and poultry confinement areas, and
agriculturally related structures. Changes in land use and changes in methods of operation made

necessary by the proposed facility shall be evaluated.

Effective : 05/ 07/ 2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03, 4906.20

Rule Amplifies: 4906.03, 4906.06, 4906.20
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CONSTITUTION OF UNITED STATES
AMENDMENTS

Current through 2012

Amendment XIV. Rights Guaranteed: Privileges and Immunities of Citizenship, Due Process, and Equal Protection

SECTION. 7. All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

SECTION. 2. Representatives shall be apportioned among the several States according to their respective numbers,
counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged,

except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of

age in such State.

SECTION. 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or
hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a
member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or
judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or
rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of

each House, remove such disability.

SECTION. 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment
of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the
United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against
the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall

be held illegal and void.

SECTION. S. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

CASEMAKER © 2012 Lawriter, LLC. All Righis Reserufd. Privacy Settings Contazt Us 1-877 -659-0601
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Ohio Constitution
Article I. Bill of Rights

Crrent through the November, 2077 General Election

§ 16. Redress in courts

All courts shall be open, and every person, for an injury done him in his land, goods, person, or reputation, shall have
remedy by due course of law, and shall have justice administered without denial or delay.

Suits may be brought against the state, in such courts and in such manner, as may be provided by law.

OrSEMAKER K12012 tawriter, LLC. Ail Nights Reserved Privaq Settings Contact Us 1-877-659-0801
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