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EXPLANATION BF WHY THIS CASE INVOLVES
A SURSTANTIAL CONSTITUTIONAL GQHESTIGBN

This cause presénts two critical issues related to constitutional
violations of due process in a crimimal conviction: (1) whether the
trial court pruperly rafuséd to permit the defendant to present
gvidence that an eyswitness had identified someone else as the shooter;
and, (2) whether the defendant's conviction was against the manlfaat
weight of the evidenca.

In this case, the court of appeals affirmed the trial court's
ruling that the State's requal to produce a correct ad@reas for a key
exculpatory witpess was acceptables and that the State could then use
the witnesses unavailability as a reason to exclude evidencé_ that
éomanne else had been identified as the shooter. The court of app;als
‘also ruled that the convictien was not against the manifest weight of
the evidence, despite an slarmingly small amount of evidence against
the defendant.

The dedisinn of the court of appsals is contrary tu.fundamental
concepts of due ﬁrucess espoused in beth the Bhis and United States
Bonstitﬁtiuns. In fhis matter, a key eyewitness, Mr. Titus Turner,
camg forward tb the police and identified the killer in this homicide.
In the course of his discussions with the pelice, Mr. Turner also gave
the police his home address. However, the killer that Turner
identified uwas not the Appellant and his identification of another
party @s the shooter did mot fit the theory of the State's case. Not
surprisingly, when the &State was required to produce discovery to the

'Dafendant,.they revesled some, but not all, of what they knew about
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Turner. When it came to furner's address, the State did not provide
the addressg that Turner had provided te the police. Instead, the State
gave the defendant & fake address -- an address to a vacant lot.
Mhéther the prosecution acted willfully or negligently is of 1ittle
conseguence, the result is the same. The defendant was prohibited, due
to the aﬁtiuns of the State, from exercising his right to compulsory
process and he could not serve Turner with a subpeona prior te trial.

During the trial, when émnfronted with its actions, the State
sdmitted ﬁhat it had prnvided a false address and then, for the first
time, prévidad the address that Turner had given to the police, but bQ
that time it was too late to 1u§ate Turner. The Dsféndént then tried
to cell Detective Walachek, the police detective who had set up the
linge-up for Turner, but the State objected and the trial court refused
to permit Det. Walaschek take the stand, Thus, as a result of the
State's failure to preduce a proper address for Turmer, it was rewarded
for its discovery violation by tﬁe complete and total exclusion of the
exculpatory avidence.from the trial. The defendant, to his prejudics,
was unable to present to the jufy any evidence that a disinterested
eyewlitness had . identified sumenne.alse as the guilty party.

The decision of the cdﬁrt of appeals flies in the fage of thé most
basic and fundamental notions of due process. The primary purpose of
the trial is to present the mcst relevant evidence to ﬁhe jury. 1Inm
theory at least, the rules of evidence are designed to ensure that
result -- but that clearly did Aot happen in this instance.
Furthermore, the purbusa of the discovery process, at least im part, is

to permit a defendant a fair and adeguate opporiumity to exdamine the
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pvidence against him so that he can exercise his right to cempulsary
process. Here, howsver, the GState's discovery viplation was used to
limit his right to- compulsory pfncesa, which in turn restricted the
evidence that the jury was allowed to hea#. Yet, fha court of appeals
condoned these actions by the State and allowed a ‘mechaniecal
applicatimn of the Rules of Evidence to contradict fundamental notions
of due preocess.

As the Supreme Court of the United States has noted, "A staie may
pot arbitrarily limit a defendant's ability to secure the testimdny of

a favorable withness or arbitrarily limit the evidence that a defendant

may present.” Holmes v. South Carolina, 547 U.5. 319, 324 (2006).
yet, the court of appeals condones the arbltrary efforts of the State
| to prevent the defendant from preésenting ax;ulpatnry evidence. Its
decisian sets a dangerous precedenf that would 1imit the dge process
rights of future defendants and invite the State to ignore the rulea‘af
discovery in every crimiﬁal trial,

The eourt of appeals decision -also gives only a cursory
examination to the argument that the conviction was against the
manifest weight of ths evidence. Tha. sole evidence against the
defendant was the tastimnhy of Roshomna Perry, the instigater of the
incident that resulted in this hnmiciﬁe,_and her girlfriend, Mikaelle
Edwards. ‘Rs‘%ha instigator of the incident, Perry had ample motivation
to concoct a story deflecting attentibn from her and she may have been
able to get away with murder because she eventually convinced Edwards
to back her up.

Neither of the State's witnesses were cradible and Perry told
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differing stories to the police before settling on the one that the
State presented to the jury. Perry also received a Jjoint
recommegndation for probatimn on drug charges that she wés facimg at the
time of this incident. Edwards walted .weeks to perfect her story
hefore talking to the police. Given that their stories conflicted with
those of the bartaﬁﬂer and the bouncer at the bar where the murder #cmk
place -- both ﬁf whom testified that the defendant was not at the bar
gn the night of the murder -- it cannot be sald that the State praved
the defendant’s guilt beyond a reasonable doubt.

-~ In sum, this case involves an important cdnstitutimnal issus
combihed with a relatively small amﬁunt of evidence against the
defendsnt. The came together to deny the defendant a fair trial and
result in the unqut canuictinﬁ gf an innocent ﬁan. To defend the
principles of due process, this ecourt must grant jurisdiction to hear

this pase and review the srronsous decision of the court of appeals.

STATEMENT OF THE CASE AND FACTS

This action ﬁrnse from the murder of Corey Hart outslide of the
Wood's Bar, lecated on Fifth Avenus in Coulumbus, Ohio on August 17,
2010, The Appellant was indicted for this homicide on September 23,
2010. The indictment alleged two counts of murder, an unclassified
felony, and two counts of Faluniuus_asaault, folonies of the second
degree. Each count also contained a firearm specification.  On March
14, 2011, ths trial court severed the felonious assault counts at the
request of the defendant., Appellant proceeded to trial on the murder

counts and was convicted on both counts and the specifications. The



counts were margéd'Fnr purposss of sentencing énd the Appellant was
sentenced to 18 to Life ?nr the mu:dex and thé gun specification. The
gsevered felonious assault counts were disposed of by prior plea
agreement . Appéllant filed a timely appeal which was decided by the
Franklin County Court of Appeals on July 19, 2012. |

At trial, the State relied almost exclusively on the testimony of
two alleged eyeuitnésses to support its indictment. The Stats's
primary witness was Roshonna Perry, who had started a fight inside the
Wood's Bar with another patron, Perry, the State's main witness, was
kicked out of the bar and the fight cuntinuad putside. Perry, é
| female, was admittedly beating a male bhar patron with a pair of brass
knuckles. At some point after the fight was taken cutside, Corey Hart
attempted tg intervene asnd was shot. Perry and another witness,
: Mikéelle Edwards, claimed‘that Appellant was the persen who shot Hart,
but they were alone in their claims.  Both the bartender and the
bouncer at thé boord's Bar testified that Appellant was not even present
-at the bar nﬁ the night in gquestion and Perry gave conflicting stories
to the police. Perry uriginélly gave the Police a dascfiptiun af the
assailant thét bears no resemblancé to the Appellant and only later
changed her story to accuse the Appellant. The testimony of ﬁerry and
Edwards was the sole testimuny'linking.Appellant to the murder scene.

Appellant‘appealed his comviction to the Franklin County Court of
Appeals. The Court of Appeals affirmed the cenviction and found tﬁat
the Appellant’s conviction was not against the manifest weight of the
. avidence and that the trial court did mot err by excluding evidence

that an eyewitness had identified another individual as the shooter.



The court of appeals erred im ruling that there was no error in
the .trial court's exclusion of pstentially exculpatory evidence of the
jdentity of another individual accused of this murder whose address was
withheld by the State until after the-frial had commenced. The court
of appeals also erred in finding that thé Appellant's conviction was
not against the manifest weight of the evidence.

In support of his position on these issues, the Appellant offers

the following argument.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAU

Pfagusitiun of Law No.I: Appellant was denied a fair trial and -
was tenied due process of law under bath the State and the ‘H.S5.
Constitutions when he was not allowed to present exculpatory
evidence that someone else had been identified as the sheoter in a
police line-up. ' :

The court of appeals clearly erred when it ruled that Appellant
shmuid not have been permitted to intreduce testimeny that someone the
police claimed was an eyswitness to the shooting had identified someone
else‘frum a police line-up and failed to identify the defendant. In
doing so, the trial court denied Appellant a fair trisl and denied him
due process of law in violation of the Fiffh, éixth, and Fourteesnth
Amendments to the Constitution of the United States of America and
Article 1, Section 10 of the Dhio Comstitution.

The witness, Mr. Titus Turner, was presented with a line-up
creeted by Columbus Police Detective Walachek. Turﬁer identified
somsone other than the defendant as the shactér in. this homicide.
Turner, in the course of talking to the police, had given the police

his correct resiqential sddrses. However, when the State provided
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discovery ty the Defendant it did not produce that address. Instead,
the State provided the Defendant with a different and false address for
Turner. As a result,_when the Defendant-Appellant later attempted to
exercise his right to compulsory process and subpeana Turner for trial,
he was thwarted by the State's refusal to produce the address that
Turner had provided %o the police. At trial, the Stéta did not dispute
that it had given the defendant a false address and that it only given
the defendant the correct address of this important exculpatory witness
during the trial. At that point, Mr. Turner could not be located in
time to present his testimony to the jury. In an effort to cure the
S5tate's error, the defendant attempted to call Detective Walachek to .
testify regarding the lime-up which he had creatgd, but the trial court
refused to permit the detesctive to take the stand.

The cuhrt of appeals glossed over the Stata'é roll in failing to
provide the defendant with a proper address for Mr. Turner andiaimply
concluded that he was unavailable. The court of ahpeala went on teo
note that Mr. Turner's statements could net be admitted pursuant te
Rules of Evidence 803(8) or 801(D)(1)(c). However, the court of
appeals failed to cdnéider the issue of the exclusion of Det. Walachek
from the trial. Walachek, present at the time of the lime-up,
certainly could have testified as to matters of which he had personal
knowledge, including his own actions in establishing an preparing the
.1ine-up, had he not been prevented from testifying by the trial court.

Appellant also ssserted that the trial court's ruling denisd him
his abi;ity to present a complets defense by applying state rules of

evidence in a manner that denied the defendant a trial in accordance
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with tradifianal and Tundamental standards of due prﬁcess, contrary to
the ruling of the Supreme Court of the United Stétes in Chambers v.
Missigsippi, 410 U.S. 28B4 {1973).

Here, the State failed tm.praduce the address of an important
- exculpatory witness who identified someone elsé as the‘shoatar until
after the trial had commenced, despite the undisputed fact that the
State had the correct address and did not disclose it. Rather than
punish the S&tate for this hlataﬂﬁ Brady violation, the triel court
rewarded the State by using the witnesses' State-created unavailibility
as grounds to prevent the Defendant from presenting_ény evidence that
an éyewitneas had identified another individual as the shooter in this
homicide. This is exactly the type of stringent application of the
hearsay rules that Chémbars warns against. It is important to the
fundamental nutinns of due process that the jury be provided with the
evidence necessary to reach a fair and equitable verdict. By
preventing the dafenﬁant from presenting this cmnflictin§ eyeuitness
-account, the court of appeals denied the defendant his fundamental
right to due process that both the Dhio and United States constitutions

guarantes.

Proposition of Law No. Il: Appellant's due process rights as
guarantead by the Fifth and Fourteenth Amendments ef the Federal
Constitution and Article 1, Section 10 of the Ohic Constitution
were violated when the trial court found him guilty of murder when
the verdict was unsupported by sufficient evidence and was against
the manifest weight of the evidence.

The Appellant's conviction was unsupported by sufficient evidence
to sustain a conviction and was against the menifest weight of

evidence. In evaluating whether a conviction is contrary to manifest
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weight of the evidence, 'a reviewing court must review the entire
record, weigh the evidence and all reascnahlé inférencas, vonsider
witness credibility, snd determine whethar, in resolving conflicts in
the evidence, the trier of féct "glearly lost its way and created such
a manifest miscarriage of justice that'the conviction must hé reversed

and @ new trial ordered." State v. Thompkins {1997), 78 Dhio 5t.3d

380, 387, 1997«Dhid-52, quoting, State v. Martin (1983), 20 Chio App.3d

172, 175; State v. Elmore (2006), 111 Dhioc St.3d 515, 2BDS—Dhium620?, T

bk, lWhether or not a cunvicticn is asgainst the manifest weight of the
svidence reguires an examination of the entire récard and &
determination pnf whether the evidence praduced attains the high dégrea
af prahative force and certainty required of a criminal‘investigatian.

State v. Getsy (1998), B& Dhio 5t.3d 180, 183.

In reviewing a case for insufficisncy of the evidence, the
relevant inquiry of fhe court is, "after reviewing the EVidence in a
light most favorable to the prosecution, any rational trisr of fact
could have found the essential elements of the crime proven beyond &

reasonable doubt.®  State v. Jenks (1991), 61 Ohio St.3d 259, ¥ 2 of

the syllasbus.

The evidence in this case was excaedingly thirn, bhat little
evidence did exist wss inconsistent and centradictory. There was a
complete lack of forensic evidance in this case or any other direet
pvidence linking the Appellant to the crime scene or the viectim.
Appellant was convicted solely on the testimenial evidence of Roshorna
Perry, tha instigatar of the.fight in which the victim was killed, and

Mikaglle Edwards. Perry, who was using brass knuckles to fight a man
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just before the victim was shot, in:i‘.tiall.y told the police that the
shooter was a light skinned guy with braids who was about 5'3" or 514
and who left in a black Lumina. After questioning by detectives, Perry
left town. Aftér further questioning by police, shs then named the
Appsllant as the shooter. In doing so, she toek the suspicion off of
herself and received probation for the multiple felonies of which sha.
had already bzen convietsd and was awaiting semtencing.

The only other evidence connecting the Appellant to the crime
~scens was the testimony of Mikaelle Edwards who chose not to come
forward at all until weeks after the shooting. Uhen contacted by
police weeks later, she told a story thet was similar to one of Perry's
stories %nd dissimilar to other stmry_that Perry toid., Edwards was
admittedly extremaly intoxicated and under the influence drugs at the
time sha claims t0 have witnessed tha shooting.

These stories must. be contrasted by the testimony of other
witnesses that contradict Perry and Eﬁuards. Ms. Mia Richerdson, the
bartender at the Woods Bar on the night of the shooting, tastified that
Appellant was not preseht at the bar on the night of the murder as the
State claimed, Her testimmﬁy was supported by the testimomny of llayne
Kelso, the bouncer at the Uoods Bar. Mr. Kelso testifisd that
Appellant was not at the UWoods Bar on the night of the shunting ag
Perry and Edwards claimed. It was alsg the uncontradicted testimony of
numerous witnesses that the bends Bar was a small establishment and not
erowded on the night of the shooting, making it umlikely that Appellant
could héve been present without being saen.by either the bartender or

the bouncer. Together, the testimony of Ms. Richardson and Mr. Kelso
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make the Perry/Eduwards vafsinn of events simply unbelisvable.

| Given Perry's conflicting version of events and .self-sarving
motivation to deflact aftentinn away from herself and onto someons else
while, at the séme time,‘aQniding a prisom sentence, makes her a less
than believahle witness. Edward's tgstimnny simply mimicked that of
her girlfriend, Perry, and her drug and. alcohol ihduced tale uwas
gqually unbelievable -- especially‘ given that no one else who was
present at the bar on the night of the shooting can place Appsllant at
the scene. The conviction, hased solely on the testimony of these two
witnesses and umsupported by other evidénca, was, oquite clearly,
lacking in sufficient evidence to sustain the conviction and uwas

against the manifest weight of the evidence.

CONCLUSION
For the reasons discussed abuve,.this case involves a aubstaﬁﬁial
constitutional guestion. The Appellant requests that this Court accept
: jurisﬁiction in this case so that the important issues ppasanted willk

he teviewed on the merits,

Respectfully submitted,

RO R )

Regis Dickerson

APPELLANT, PRO SE
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Certificate af $arvice.

I certify that a copy of this Memorandum in  Support of
Jurisdiction was sent by regular U.5. Mail to counsel for Appellese,
Sheryl L. Prichard, Assistant Prosecuting Atterney, Franklin County
Prasecutor's Bffiiﬁ( 373 South HWigh Street, 13th Floor, Columbus, OH
53215 on this QO™ day of August, 2012.

VBRI

Regid Dickerson

APPELLANT, PRO SE
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APPEAL from the Franklin County Court of Common Pleas.

SADLER,J.

{91} Defendant-appellant, Regis L. Dickerson, appeals his murder conviction
following a jury trial in the Franklin County Court of Common Pleas. For the following
reasons, we affirm.

I. Background |

{23 In September 2010, appellant was indicted for two counts of murder with
firearm specifications for the killing of Corey Hart, The indictment also contained two
counts of felonious assault with specifications based on incidents occurring on separate
dates and involving different victims; however, the trial court granted appellant's motion
to sever those counts, and the case proceeded to trial on the murder counts. The following
evidence was .presented at the murder trial.
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{43} Officer Matthew Hauser testified that, during the early morning hours of
August 17, 2010, he was dispatched to the Woods Bar in Columbus in response to a
reported shooting. Upon arrival, he observed several females in the parking lot screaming
_ and pointing to a man, later identified as Hart, leaning up against a car going in and out of
consciousness. Officer Hauser saw what appeared to be a ring of blodd surrounding a
bullet hole in Hart's t-shirt. Hart was transported to Grant Hospital, where he was
declared dead shortly thereafter. A deputy coroner with the Franklin County Coroner's
Office testified that the cause of death was a single gunshot wound to the abdomen; the
manner of death was homicide. '

{4} The state presented two eyewitnesses who testified that they observed
appellant fire a single gunshot into Hart's abdomen at close range. The first was
Roshonna Perry (aXk.a. "Diamond”), appellant's close friend since childhood. Perry
testified that she arrived at the Woods Bar earlier that night and met with appellant, his
girlfriend, his cousin, and two of his friends. Later in the evening, Perry began arguing
with one of appellant's friends, Mike Myers, whom she had fought with in the past. The
argument became physical, and appellant attempted to hold Perry back while others
pushed Myers out of the bar. As Myers was being moved outside, Perry hit him in the
head with brass knuckles. Myers was "bleeding everywhere" after Perry punched him,
and he got in the nearby SUV owned by appellant's girlfriend. (Tr. 236.)

{5} Perry contil_lued yelling at Myers when she was approached by Hart, the
father of her best friend's sister. Hart, who was also at the bar that night, asked Perry,
"You good?,-" which apparently offended appellant. (Tr. 247.) Appellant told Hart, "This
don't got nothing to do with you, this is family shit." (Tr. 249.) According to Perry, the
two men began to argue when, without warning, appellant pulled out a gun and shot Hart
once in the middle of the chest. Perry had not seen Hart threaten appellant or display any
weapons.

46} Perry initially fled the scene, but she quickly changed her mind and
returned to care for Hart. She saw the SUV drive away and did not hear from appellant
until a telephone conversation 45 minutes later. During the conversation, appellant told
Perry, "That nigger ain't family, don't go up to the hospital to see him." .Cl"r. 257-58.) The

next morning, Perry lied to police about the identity of the shooter in order to protect
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appellant. After speaking with her mother, however, Perry decided to contact police to tell
them the truth. Perry later met with detectives and selected appellant out of a photo
array.

{7} The state's second eyewitness was appellant's cousin, Mikaelle Edwards,
who went to the bar with appellant the night of the shooting. Edwards witnessed the fight
between Perry and Myers and sat with Myers in the SUV while appellant and Hart argued
in the parking lot. According to Edwards, she tried to convince appellant to get in the car
when appellant suddenly pulled out a silver revolver and fired a single shot into Hart's
upper stomach. Like Perry, Edwards did not see Hart threaten appellant or carry any
Weapons.

{98} Edwards testified that, after appellant got into the SUV, they drove away
from the shooting. According to Edwards, appellant appeared calm after the shooting.
While she was "hysterically crying” about what had happened, appellant assured her, "it is
going to be all right." (Tr. 326.) Edwards did not speak with police until several weeks
later, when she met with detectives and was presented with a photo array. After looking
at the array, Edwards positively identified appellant as the shooter.

{993 After the state's case-in-chief, appellant presented the testimony of several
witnesses, including two employees of the bar who denied seeing appellant that night or
hearing any gunshots. Additionally, appellant's girlfriend, Mykesha Loney, testified that
she was not at the bar or with appellant that evening,. |

{910} The jury returned from deliberations to find appellant guilty of both murder
counts with the attendant firearm specifications. ‘At sentencing, the trial court merged the
murder counts and imposed a total prison sentence of 18 years to life.

II. Assignments of Error

{11} In a timely appeal, appellant advances the following assignments of error

for our consideration:

L THE TRIAL COURT ERRED AND DEPRIVED
APPELLANT OF DUE PROCESS OF LAW AS GUARANTEED
BY THE FOURTEENTH AMENDMENT TO THE UNITED
STATES CONSTITUTION AND ARTICLE ONE SECTION
TEN OF THE OHIO CONSTITUTION BY FINDING HIM
GUILTY OF MURDER AS THAT VERDICT WAS NOT
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SUPPORTED BY SUFFICIENT EVIDENCE AND WAS ALSO
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

II.  THETRIAL COURT ERRED TO THE PREJUDICE OF
APPELLANT AND DENIED HIM A FAIR TRIAL AND DUE
PROCESS OF LAW PURSUANT TO THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND ARTICLE ONE SECTION TEN OF
THE OHIO CONSTITUION BY NOT ALLOWING HIM TO
PRESENT EXCULPATORY EVIDENCE AND TO PRESENT A
COMPLETE DEFENSE TO THE CHARGES.

A. First Assignment of Error

{4 123 Appellant's first assignment of error claims his conviction is against the
manifest weight of the evidence and is pot supported by sufficient evidence because 1o
reasonable juror could have found Perry and Edwards credible. As explained below,
appellant's credibility challenges fail under a sufficiency and manifest weight review.

{413} In determining whether a verdict is against the manifest weight of the
evidence, an appellate court sits as the "thirteenth juror" and must weigh the evidence o
determine whether the trier of fact " ‘dlearly lost its way and created such a manifest
miscarriage of justice that the conviction must be reversed and a new trial ordered.’ "
State v. Thompkins, 78 Ohio St.3d 380, 387 (1997), quoting State v. Martin, 20 Ohio
App.3d 172, 175 (1st Dist.1983). The appellate court must bear in mind the trier of fact's
superior, first-hand perspective in judging the demeanor and credibility of witnesses.
State v. DeHass, 10 Ohio St.2d 230 (1967), paragraph one of the syllabus. The power to
reverse on "manifest weight" grounds should only be used in exceptional circumstances
when "the evidence weighs heavily against the conviction." Thompkins at 387.

14 14} An appellate court does not act as a "thirteentb juror" in determining the
sufficiency of the evidence. State v. New, 197 Ohio App.3d 718, 2012-Ohio-468, 1 8 (10th
Dist.). "The issue of sufficiency presents a purely legal question for the court regarding
the adequacy of the evidence." Id., citing Thompkins at 386. The relevant inquiry is
whether, "after viewing the evidence in a light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime proven beyond a
reasonable doubt." State v. Jenks, 61 Ohio St.3d 259 (1991), paragraph two of the

syllabus.
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{€ 15} Appellant's credibility challenges necessarily fail under a review for
sufficiency of the evidence. In a sufficiency review, courts "do not assess whether the
state's evidence is to be believed, but whether, if believed, the evidence admitted at trial
supports the conviction." State v. Jordan, 10th Dist. No. 11AP-691, 2012-Ohio-1760, § 15,
citing State v. Yarbrough, 95 Ohio St.3d 227, 2002-Ohio-2126, 1 79-80; see also State v.
Were, 118 Ohio St.3d 448, 2008-Ohio-2762, § 135 (reiterating that credibility challenges
are "not proper on review of evidentiary sufficiency”). Therefore, we reject appellant's
argument regarding the sufficiency of the evidence and will review his credibility
challenges under a manifest weight review. _

{916} Appellant claims Perry lacked credibility because she initially lied to police
in order to protect appellant. A reasonable juror, however, could have found that Perry's
decision to testify against her close friend actually heightened her credibility. Pérry began
her testimony in tears, saying it was difficult for her to testify against appellant because
she "love[d] him like [her] brother." (Tr. 219.) Regardless, Perry became cooperative
with police shortly after the shooting when she admitted being untruthful and identified
appellant as the shooter. A jury is not prevented from believing a witness " 'simply
because the witness may have been, to some degree, uncooperative with the police." "
State v. Jennings, 1oth Dist. No. 09AP-70, 2009-Ohio-6840, § 56, quoting State v.
Darthard, 10th Dist. No. 07AP-897, 2008-Ohio-2425, §14. "It is the province of the jury
to determine where the truth probably lies from conflicting statements, not only of
different witnesses but by the same witness." State v. Haynes, 10th Dist. No. 03AP-1134,
2005-Ohio-256, 1 24 (quotations omitted). | ' '

{917} Appellant also points to the fact that Perry benefitted from her testimony.
In exchange for Perry's truthful testimony, the state agreed to request probation in her
unrelated prosecution for possession of cocaine and tampering with evidence. We find
nothing about this agreement fatal to Perry's credibility. Perry had already identified
appellant as the shooter to detectives by the time she entered into the agreement with the
state. Moreover, she pleaded guilty to those offenses before the shooting even occurred
and received no reduction in charges from the state. "[TThe jury was free to assess [her]
credibility in light of any consideration [she] received from the state." Jennings at 56,
citing State v. Bliss, 10th Dist. No. 04AP-216, 2005-Ohio-3987, 1 26.
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{418} Next, appellant claims Edwards lacked credibility because she admitted to
drinking and smoking marijuana the night of the shooting. However, there was no
evidence that either substance impaired her memory of the shooting, Edwards' testimony
was largely consistent with that of Perry; both denied seeing Hart threaten appellant or
display any weapons, and both testified seeing appellant fire a single shot to Hart's
abdomen. Their testimony was further corroborated by the deputy coroner, who
concluded that Hart was killed by a single gunshot wound to the abdomen. Under these
 circumstances, the jury could reasonably find the testimony of Perry and Edwards to be
credible. | |

{4119} For the reasons stated above, appellant has failed to establish that his
conviction was unsupported by sufficient evidence or against the manifest weight of the
evidence. Accordingly, appellant's first assignment of error is overruled.

B. Second Assignment of Error

{420} In his second assignment of error, appellant argues that the frial court
prohibited him from presenting exculpatory evidence and violated his right to present a
complete defense. Appellant sought to prove that a man named Titus Turner identified
someone else as the shooter in a photo array prepared by detectives. Because Turner's
whereabouts were unknown, appellant attempted to introduce Turner's out-of-court
identification through Detective Robert Wachalek, who showed Turner the array.
Sustaining the state's objection, the trial court excluded the evidence as inadmissible
hearsay. '

{4 21} Generally, a trial court has broad discretion in deciding the admissibility of
evidence, and a reviewing court should not disturb such decisions in the absence of an
abuse of discretion that created material prejudice. State v. Sage, 31 Ohio St.3d 173, 182
(1987). "Abuse of discretion" connotes more than an error of law or judgment; it implies
that the court's attitude is unreasonable, arbitrary or unconscionable. Blakemore v.
Blakemore, 5 Ohio St.3d 217, 219 (1983). Under this deferential standard, "[i]t is not
sufficient for an appellate court to determine that a trial court abused its discretion simply
because the appellate court might not have reached the same conclusion or is, itself, less
persuaded by the trial court's reasoning process than by the countervailing arguments.”

State v. Morris, Ohio St.3d , 2012-Ohio-2407, ¥ 14
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{22} Appellant conceded that Turner's out-of-court statement constituted
hearsay under the definition in Evid.R. 803(C), but argued that the statemnent fell within
the hearsay exception for public records and reports contained in Evid.R. 803(8).
However, even if Turner's identification was contained in a report subject to the exception
in Evid.R. 803(8), the statement would nonetheless remain inadmissible hearsay.
“[H]earsay statements contained within a public record are not admissible unless the
statements themselves are subject to a hearsay exception.” State v. Silverman, 1oth Dist.
No. 05AP-837, 2006~0Ohio-3826, 83, citing State v. Walker, 9th Dist. No. 14012 (Nov. 8,
1989). |

{€ 23} Nor was the statement admissible under Evid.R. 801(D)(1)(c), governing
prior statements of identification. That rule provides that a statement is not hearsay if
"[t]he declarant testifies at trial or hearing and is subjéct to cross-examination concerning
the statement, and the statement is * * * (c) one of identification of a person soon after
perceiving the person, if the circumstances demonstrate the reliability of the prior
identification." Evid.R. 801(D)}(1)(c). Here, Turner did not testify at trial, and he was not
subject to cross-examination. Thus, his testimony could not be considered admissible
under Evid.R. 801(D)}(1)(c). See State v. Nevins, 171 Ohio App.3d 97, 2007—Ohjo-1511,
930 (2d Dist.) (quotations omitted) ("[i]dentification testimony is not admissible per
Evid.R. 801(D)(1)(c) unless the person who made the out-of-court identification testifies
at trial and is subject to cross-examination").

| {9 24} Appellant maintains that the exclusion of Detective Wachalek’s testimony
violated his right to present a complete defense under Chambers v. Miss., 410 U.S. 284
(1973). We disagree. In Chambers, the United States Supreme Court found a due process
violation based on the combined application of Mississippi's "voucher rule," which
prohibited the defendant from impeaching his own witness (who had confessed to the
crime but repudiated his confession on the stand) and Mississippi's hearsay rule, which
prohibited the defendant from introducing evidence that the witness made incriminating
statements to three people. Id. at 302. The court emphasized its holding was narrowly
confined to the "facts and circumstances" of the case and did not "signal any diminution
in the respect traditionally accorded to the States in the establishment and

implementation of their own criminal trial rules and procedures." Id.
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{925} Nothing in Chambers abolishes the hearsay rule or renderes the out-of-
court statements in this case admissible. To the contrary, Chambers actually recognizes
the unreliability of out-of-court statements where, as here, the declarant does not testify
and is not subject 1o cross-examination. -The court found the availability of the declarant
in that case to be an assurance of reliability that "significantly distinguishes“ the case from
those where the deelarant was unavailable. Id. at 301. Therefore, we find Chambers to be
materially distinguishable from the facts herein.

{4 26} Contrary to appellant's view, Chambers "does not stand for the proposition
that the accused is denied a fair opportunity to defend himself whenever a state or federal
rule exciudes favorable evidence.” United States v. Scheﬁ‘er_, 523 U.S. 303, 308 (1998).
Because Turner's out-of-court identification was inadmissible hearsay, the exclusion of
Detective Wachalek's testimony was neither an abuse of discretion nor a violation of
appellant's right to present a complete defense.

1§ 27} Accordingly, appellant's second assignment of error is overruled.

II1. Conclusion |

{¢ 28} Having overruled appellant's first and second assignments of error, we
affirm the judgment of the Franklin County Court of Common Pleas.

Judgment affirmed.

FRENCH and DORRIAN, JJ., concur.
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