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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST ANIJ INVOLVES A SUBSTANTiAL CONSTITUTIONAL OIJESTION

This case is of public interest and great general interest and involves a substantial constitutional

question, for the following reasons:

(1) The Tenth District Court ruled that my explanation for not filing my Appeal Brief by its

original due date was inadequate and was justification for dismissing the Appeal. The explanation

that I had `provided' and `demonstrated' was that "my timely filed Motion for an Extension of the

Due Date of my Appeal Brief tolled the time for filing my Appeal Brief, I filed my Appeal Brief on

the day that my extension-request motion had proposed as the new due date, and the Court did

not advise me that my extension-request motion had been denied until after the original due date

for the Appeal Brief had lapsed and after I had already filed the Appeal Brief'. The ruling that was

made by the Tenth District Court is of public interest and great general interest, because it sets a

new precedent that is inconsistent with rules of other Ohio District Courts, which dictate that a

timely filed Motion for an Extension of the Due Date of an Appeal Brief does toll the time for

filing the Brief (See Proposition of Law #1.) When there is a lack ofuniformity in decisions/rules

that are made by Courts, there are conflicting precedents and the likelihood that more cases will

need to come before District Courts (and will unnecessarily burden the Court system) is increased.

(2) When a timely filed Motion for an Extension of a Due Date is not ruled on `before the original

due date lapses' and the action is subsequently dismissed "because the original due date was not

met" (as occurred in this current case), the dismissal decision is erroneous, arbitrary, capricious,

and unreasonable (as the Ninth District Court of Appeals has ruled) and the movant has been

denied a constitutional due process right to be heard. (See Proposition of Law #II.)

(3) For this current case, the Tenth District Court showed its interpretation of App.R. 26(2)(a),
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by allowing the panel that made the decision that was the subject of my Application for En Banc

Consideration to determine "whether or not a conflict existed and the Court would convene en

bane". Other Ohio District Courts have interpreted App.R. 26(2)(a) to mean that the

determination should be made by the `majority of the en banc Court'. (See Proposirion of Law

#V.) This issue is of public and great general interest, because Appellate rules are directives for all

Courts to follow and are meant to be interpreted in a singular manner. When there are conflicting

interpretations, the Supreme Court should decide which interpretation is appropriate.

(4) I was a denied my constitutional due process right to be heard and App.R. 25, App.R. 26, and

the Appeal process were rendered meaningless, because the Tenth District Court denied my

Applications for Reconsideration and En Banc Consideration and my Motion to Certify a

Conflict, while erroneously stating that there were no inconsistencies between decisions, failing

to `identify the cases' and to `acknowledge/address the issues' that were subjects of the

Applications and Motions, and failing to acknowledge/correct its obvious error that I had brought

to its attention. For example, there were 4 cases that were subjects of my Motion to Certify a

Conflict, but the decision that denied my Motion would not identify or address/discuss a single

one of the cases. (See also Proposition of Law #VI.) The decision that was made by the Tenth

District Court is of interest to all citizens of Ohio, who have a right to expect that (when they

participate in an Appeal) they will be afforded due process and the Appeal process will be

meaningful. Whether or not the Supreme Court will address the subjects of the conflicts between

the decision for this current case and the decisions for other cases (that the Tenth District Court

would not address) is also an issue that is of public and great general interest, because there

should be uniformity in decisions that are made by Courts (for the reason described in (1), above).

(5) An issue of this case concerns the fact that the trial Court refused `to docket' and `to comply
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with' the Court of Appeal's order that remanded the case to the trial Court (which was made

because a prejudicial error had occurred) and the Court of Appeals failed and refused to compel

compliance with the remand-order. (See Proposition of Law #VII). The Court of Appeals has a

duty to compel compliance with its orders. When it refuses to perform its duty, the Supreme

Court should exercise supervisory authority (by accepting jurisdiction of the case, so that the

matter can be reviewed). Whether or not the Supreme Court will exercise such authority, is a

subject that is of interest to all citizens of Ohio, who have a right to make an Appeal and to expect

a meaningful Appeal process (where the Courts correct their errors and enforce their orders).

(6) Ohio citizens who make an Appeal have a right to expect that their evidence will be reviewed

and their Appeal will be heard. Assignment of Error #6 of my Appeal Brief contains evidence to

prove that the appellees are guilty of unlawful behavior, but my Appeal was not heard.

STATEMENT OF THE CASE AlVl) FACTS

I filed an 8/6/10 complaint in Franklin County, which charges appellees with Retaliation, violating

laws against discrimination and O.R.C. 4112.02, Negligence (that caused injury to me), and

Intentional Infliction of Emotional Distress. My charges relate to the behavior of the appellees and

agents for Moundbuilders (who are the appellees for Wiltz v. Moundbuilders Guidance Ctr et. al.,

'Supreme Court Case #12-0922). The appellees filed a Summary 7udgment Motion and Motion for

a Judgment on the Pleadings. I was not served with the motions, was unaware that they had been

made, and did not oppose them. The motions included known false/fraudulent claims, affidavits,

and evidence. The trial Court made a 12/20/10 decision that dismissed the case, cited the fact that

I did not respond to the motions as being the reason that the motions' arguments and evidence

were deemed to be true, and (erroneously) did not consider a single assertion that was in my

8/6/10 complaint. On 1/19/11, I filed a Civ.R. 60(B) motion and a Notice of Appeal, for the
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12/20/10 decision. On 2/24/11, the trial Court denied my 1/19/11 motion, in a decision that did

not address (in any manner) the arguments and evidence of my 1/19/11 motion. On 3/28/11, I

filed a Notice of Appeal, for the 2/24/11 decision. The Court of Appeals made an 11/1/11

decision, which denicd my 2 Appeals and vacated the 2/24/11 decision that the trial Court did not

have jurisdiction to make. I filed an 11/14/11 Motion for Reconsideration, in which I asked the

Court of Appeals to remand the case `so that my 1/19/12 Ci.R. 60(B) motion could be

considered by the trial Court'. I filed a 12/20/11 Civ.R 60(B) motion in the trial Court, which had

arguments and evidence that were different from the arguments and evidence of my 1/19/11

motion, and I did not withdraw my 1/19/11 motion. On 12/22/11, the Court of Appeals remanded

the case `so that my 1/19/11 motion could be considered'. The trial Court failed to `acknowledge

the existence of the remand decision and entry. The trial Court made a 1/30/12 decision that

stated (on its face) that it was a denial only of my 12/20/11 motion and that did not address a

single argument or piece of evidence from my 12/20/I1 motion. On 2/6/12, I filed a motion in

which I asked the trial Court to hear my 1/19/11 motion, as the 12/22111 remand decision and

12/28/11 remand entry had directed it to do. The trial Court made a 2/23/12 decision that denied

my 2/6/12 motion and falsely implied that a decision had already been made for my 1/19/11

motion. I filed a 2/28/12 Notice of Appeal, for the 1/30/12 and 2/23/12 decisions. On 3/23/12, I

filed and served to the appellees a Motion for an Extension `until4/18/12' of the due date for my

Appeal Brief On 4/18/12, I filed and served an Appeal Brief and Appendix. On 4/20/12, I

received an order that denied my 3/23/12 Motion for an Extension, which had been `made' and

`put into the mail' on 4/17/12. On 4/30/12, I filed and served a Motion for Reconsideration of the

4/17/12 Decision and a Motion for Leave to File an Appeal Brief (which requested that the Court

accept the Brief that I filed on 4/18/12 and which is referred to, in this current brief, as a"Morion
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for Leave to File an Appeal Brief Instanter"). On 5/7/12, I filed and served an Opposition to the

appellees' 4/25/12 Motion to Dismiss the Appeal. On 5/9/12, the Court denied my 4/30/12

Motions and granted the Motion to Dismiss. On 5/21/12, 1 filed and served Applications for

Reconsideration and En Banc Consideration and a Motion to Certify a Conflict. On 7/26/12, the

Court denied my Applications and Motion. The following argument supports my position that the

Court erred and abused its discretion, when making the 5/9/12 and 7/26/12 decisions.

ARGUMENT IN SUPPORT OF PROPOSTI'IONS OF LAW

Proposition of Law No. I: A timely-filed Motion to Extend the Due Date of an Appeal Brief

tolls the time for filing the Appeal Brief (and an Appeal Brief that is filed `on the date that

the extension request motion had proposed as the new due date' and `while the appellant is
waiting for a ruling on the extension request motion' is timely fded)-

I filed my Appeal Brief on 4/18/12, for the following reasons: My Appeal Brief was originally due

on 4/4/12, because Aap.R. 18(A) dictated that it was due 20 days after the Clerk mailed the

Notice that indicated that the Record had been filed with the Court of Appeals, App.R. 14(C)

dictated that 3 days should have been added to the period, and the Clerk mailed the Notice to me

on 3/12/12. On 3/23/12, I filed and served to the appellees a Motion for an Order Extending

`Until 4/18/12' the Due Date of my Appeal Brief and Appendix, which was timely filed and met

the requirements of Court rules. Among other things, my motion provided proof of illness, to

support why I needed an extension. When I asked the staff of the Office of the Clerk (on 3/23/12)

if filing the motion tolled the time for filing my Brief, I was advised that the question could not be

answered. I noted that other Courts of Appeals in Ohio have rules (such as Loc.R. 18(A)(3) of

the Ninth District) that dictate that filing a motion that requests an extension of the due date for

an Appeal Brief does toll the time for filing the Brief. The IIamilton County Court of Appeals has

also published a document called `Frequently asked Questions and Answers', which is in the



Record for this current case. It states that a Motion to Extend the Time to File a Appeal Brief

tolls the time for filing the Brief. The decision that denied my 3/23/12 motion was `made in' and

`mailed to me in' the afternoon of 4/17/12 and was `received by me in' the aftemoon of 4/20/12

(as the 4/30/12 sworn Affidavit that I filed with the Court states). I did not know, when I filed my

Brief at 9:47 am on 4/18/12, that my 3/23/12 extension request had been denied. Given that I had

requested an extension `until 4/18/12', my 4/18/12 filing did not represent undue delay in filing.

The 4/17/12 decision that denied my 3/23/12 Motion for an Extension did not provide an

explanation for the denial. I (therefore) filed a 4/30/12 Motion for Reconsideration of the 4/17/12

Decision, in which I`stated' and `demonstrated' the facts that are described in the preceding

paragraph. The 5/9/12 entry that denied my 4/30/12 Motion for Reconsideration did not address

(in any manner) the subject of my 3/23/12 extension request. The 5/9/12 entry did state (in

response to my 4/30/12 Motion for Leave to File my Appeal Brief Instanter and in response to the

appellees' Motion to Dismiss the Appeal) that my Appeal was dismissed because the Brief that I

filed on 4/18/12 was filed `late' and `without leave of Court' and because `my explanation for the

alleged late-filing was not adequate or sufficient'. The 5/9/12 entry also would not acknowledge

what my explanation for filing the Brief on 4/18/12 was, even though the explanation was

described and demonstrated in both of my 4/30/12 Motions and in my 5/7/12 Opposition to the

Motion to Dismiss. In truth, the 4/18/12 filing was not a late-filing (because my 3/23/12 motion

tolled the time for filing my Brief), I filed a Motion for Leave to File the Brief `when the Court

advised me that my extension request was denied', and my explanation for the 4/18/12 filing was

adequate/sufficient. (See Proposition of Law #11, concerning the fact that my explanation was

adequate/sufficient.) I filed a 5/21/12 Application for Reconsideration of the 5/9/12 entry, in

which I repeated my explanation for the 4/18/12 filing. The 7/26/12 decision that denied my
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Application also would not address (in any manner) the subject of my 3/23/12 extension request.

Pronosition of Law No. II: It is an error, a denial of a due-process right to be heard, and an

abuse of discretion, for a Court of Appeals to fail to rule (before the due date for an Appeal

Brief passes) on a timely-fded Motion for an Extension of the Due Date of the Appeal Brief,

to deny the extension-request motion only after the original due date has lapsed, to fail to
provide an explanation for the denial of the extension-request motion (which was

unopposed and was supported with evidence of good causes for the request), to strike from
the Record an Appeal Brief that was filed `on the date that the extension-request motion
had proposed as the new due date' and `when the appellant was waiting for a ruling on the

extension-request motion', and to make a decision that dismisses the Appeal, strikes the

Appeal Brief from the Record, and denies a Motion for Leave to File the Appeal Brief
Instanter (which was filed after the Court denied the extension-request motion) "when the
appellant has meritorious claims" and "on the basis of claims that the Appeal Brief was

filed late and without leave of Court and that the explanation for the alleged late-filing

(which the Court refuses to identify and which concerns the fact that the appellant was
awaiting a ruling on the extension-request motion) is inadequate and insufficient".

The 5/9/12 entry/decision indicates that denying my Motion for Leave to File an Appeal Brief

Instanter and dismissing my Appeal (and granting the appellees' motion to strike my Appeal Brief

from the Record) was justified because `My Appeal Brief was due on 4/1/12 and I failed to

adequately/sufficiently explain why I did not file it until 4/18/12'. These claims are erroneous,

arbitrary, capricious, and unreasonable. Proposition of Law #1 explains why my Appeal Brief was

originally due on 4/4/12 and describes the explanation that I provided to the Court regarding why

I did not file it until 4/18/12. A decision that was made by the Ninth District Court indicates that

my explanation was adequate/sufficient. As I pointed out in my 5/21/12 Motion to Certify a

Conflict, in GMAC Mtge LLC v. Jacobs (196 Ohio App.3 167, 2011-Ohio-178), the plaintiff

filed a Motion for Sununary Judgment and the defendant filed a timely Motion for an Extension of

the Due Date of the Response to that motion. The trial Court did not rule on the extension-

request motion, before the Response period lapsed. After the Response period lapsed, the Court

granted the Summary Judgment Motion and the defendant filed a Civ.R. 60(B) Motion for Relief,

which was denied. The Court of Appeals indicated that it was an `error' and that it may also have
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been `arbitrary, unreasonable, or unconscionable', for the trial Court to fail to make a decision

for the timely filed Motion for an Extension 'before the Response period lapsed' and to implicitly

deny the motion and that the error did not require corrective action to be taken "only because it

had been rendered harmless (by the defendant's inaction)". The Ninth District Court stated that

We note that we do not condone the trial Court's failure to expressly rule on Jacobs' timely
motion for an extension. We recognize that the tiial court's failure to rule put Jacobs into a
predicament because he did not know whether his extension would be granted or if he would
be required to subnut his response to GMAC's summary judgment motion within the stationary
time frame ... even assuming that the trial court's implicit denial of Jacobs' motion was

arbitrary, unreasouable, or unconscionable (emphasis added), Jacobs has not appealed the

Court's denial of his Civ.R. 60(B) relief, in which the trial court determined that he did not
have a meritorious defense. In light of that unchallenged determination, any err°r by the court

(emphasis added) in implicitly denying the motion for extension of time is rendered harnless.

For this current case, I adequately/sufficiently `explained' and `demonstrated' to the Court that

my timely Motion for an Extension was not ruled on `before the original due date for my Appeal

Brief lapsed' and I was not advised of the denial of my motion `until after 4/18/12'. The arbitrary,

capricious, and unreasonable behavior and error (of failing to rule on my motion, before the due

date of my Appeal Brief had passed) was not `harmless'. It caused the dismissal of my Appeal. It

was also a denial of my due-process right to be heard. Furthermore, I have meritorious claims

against the appellees (as I proved in Assignment of Error #6 of my 4/18/12 Appeal Brief and as I

stated in my 3/23/12 Motion, 4/30/12 Motions, and 5/7/12 Opposition Brief). The Court has not

stated that I do not have meritorious claims. The Court's arbitrary, capricious, and unreasonable

behavior also included making 4/17/12 and 5/9/12 decisions that provided no reason for the denial

of my unopposed extension-request motion (which provided evidence of `good causes' for the

request) and that would not acknowledge my explanation for filing my Appeal Brief on 4/18/12.

Proposition of Law No III: It is an error and an abuse of discretion, for a Court of Appeals

to make a decision that denies a Motion for Leave to File an Appeal Brief Instanter, strikes

the Appeal Brief from the Record, and dismisses the Appeal `all on the basis of a claim that

or



the Brief was filed late', when accepting the Brief that was filed would not cause prejudice
to appellees, the decision did not address the subjects of `prejudice to the appellees' and

`undue delay', and the Court has a history of ruling that "The Court prefers to hear cases

on their merits and, when an intent to prosecute an Appeal has been demonstrated, a late-

filed Brief should be accepted and a Motion for Leave to File a Brief should be granted `if

there is no apparent prejudice to the appellee and `even if there has been undue delay' ".

The 5/9/12 decision denied my Motion for Leave to File an Appeal Brief and granted appellees'

Motion to Dismiss. In Percy v. Perrv (7 Ohio A; .3d 318, 455 N.E.2d 689) the Court stated that

This matter comes before the Court on appellee's motion to dismiss and appellant's motion
for leave to file a brief.... Local R. 8{D) provides that appellant must "demonstrate that no
undue delay and no prejudice to the appellee has been caused", by appellant's failure to file her
brief timely. . . . Appellant stated in her brief that her failure to file a timely brief was due to
inadvertence.... Although the appeIlant has not acted diligently, we do not feel that dismissal

is warranted in this case. ... In Wilcox and Schlosser Co., L.P.A. v. O'Brien (Feb 4, 1982),

No. 81AP-788, unreported, . . . we stated: "Accordingiy, appellant, while not acting diligently
nor timely, has evinced an intent and effort to prosecute the appeal. While there has been undue
delay, there is no apparent prejudice to appellee resulting from the undue delay. Under the
circumstances of this case, the court finds that the interest of determining upon their merits
appeals which have been prosecuted, even though untimely, justifies the granting of the
appellant's motion to fde his brief instanter" . . . Similarly, in this case, appellant has made
an effort to prosecute this appeal albeit in an untimely manner. As this court noted in Wilcox,

we prefer to determine appeals upon the merits. In this case, appellee has suffered no apparent
prejudice as a result of the delay and, therefore... the motion to file a brief is sustained.

I discussed and demonstrated the following factsCssues, in my two 4/30/12 motions, 5/7/12

Opposition to the Motion to Dismiss, and 5/21/12 Applications for Reconsideration and En Banc

Consideration (where I pointed out that the 5/9/12 decision overlooked and failed to address the

facts/issues): (1) There was no undue delay in filing my Appeal Brief on 4/18/12, for the reasons

described in Proposition of Law #1, (2) I evinced an effort to prosecute the Appeal (by filing

motions and briefs), (3) Filing my Brief on 4/18/12 did not cause prejudice to appellees and

granting my 4/30/12 motions (and allowing the Brief that I filed on 4/18/12 to be accepted) would

not cause prejudice, (4) As proof of the lack of prejudice, the appellees filed a 3/28/11 Response

to my 3/23/12 Motion which stated that they did not oppose my request for an extension `until
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4/18/12' of the due date for my Brief and filed a 4/25/12 Motion that stated that they wanted a

20-day extension of the due date for their Response to my 4/18/12 Brief `in the event that their

Motion to Dismiss was denied'. They did not state that "if my 4/18/12 Brief was accepted `for

filing', they would be prejudiced", and (5) The Court did not state that there was undue delay,

that I did not act diligently, that I did not demonstrate that there was `no undue delay' and `no

prejudice to appellees', or that the 5/9/12 decision was made `because of prejudice to appellees'.

The 7/26/12 decision for my 5/21/12 Applications also overlooked the facts/issues described in

the preceding paragraph. When discussing my Application for Reconsideration (only), the 7/26/12

decision merely stated (on its page 2) that the circumstances in Perry v. Perry justified granting

the Motion for Leave to File a Brief and that the Court was not required to accept a Brief. The

Court abused its discretion, made a decision that was arbitrary, capricious, and unreasonable, and

failed to acknowledge that the circumstances in Perry v. Perry (ie: the appellant demonstrated that

there was no prejudice to the appellee) are the same as the circumstances in this current case.

Proposition of Law No. IV: It is an error and an abuse of discretion, for a Court of Appeals

to dismiss an Appeal `on the basis of an appeDee's claim about non-service of an Appeal

Brief , when the appellee did not support the claim with evidence, the Record shows that
the appellant complied with Court rules regarding service, the order that dismissed the

Appeal did not address the subject of `presumption of service', and a hearing was not held.

The 5/9/12 entry/decision states that my Appeal was dismissed because the appellees averred that

they were not served with my Appeal Brief In my 5/21/12 Applications for Reconsideration and

En Banc Consideration and Motion to Certify a Conflict, I discussed and demonstrated the

following facts/issues (and I pointed out that the 5/9/12 decision overlooked and failed to address

these facts/issues): (1) My Certificate of Service (which is page 36 of my 4/18/12 Appeal Brief)

and the 4/30/12 sworn Affidavit that I filed show that, when I filed and served my Appeal Brief on

4/18/12, I complied with App.R. 13(B), 13(C), and 13(D) (regarding service), (2) The appellees'
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averment that they were not served (in their 4/25/12 Motion to Dismiss) was not supported with a

sworn statement, affidavit, testimony, or any other type of evidence, (3) There was a presumption

of a 4/18/12 service and the Record does not contain evidence to rebut the presumption, (4) Like

the Courts did in other cases, the presumption of service should have been recognized and my

Appeal should not have been dismissed, (5) In Wiltz v . Clarke Schaefer, et. al. (2011-Ohio-

5616), the defendants filed Motions to Dismiss my complaint, the trial Court made a 12/20/10

decision that dismissed my complaint and cited the fact that I did not respond to the motions as

the reason that claims in the motions were deemed to be true, I filed a 1/11 Motion to Vacate the

dismissal judgment (which included a sworn Affidavit that indicated that I was not served with the

defendants' motions), and I averred in an Appeal Brief that I was not served. In an 11/1/11

decision, the Court of Appeals indicated that my sworn Affidavit could not be considered as part

of the Record (because it was not in the Record `at 12/20/10') and stated that ". .Where the

Record reflects that a party has followed Ohio Civil Rules of Procedure, courts presume proper

service unless the presumption is rebutted with sufficient evidence ... Here, each motion included

a certificate of service . . . As the defendants complied with Civ.R. 5, a presumption of proper

service arose. At the time that the trial Court rendered its December 20, 2010 judgment, no

evidence in the record (emphasis added) rebutted this presumption.", and (6) In decisions that

were made by the Eighth District Court (in Rafalski v. Oates, 17 Ohio App.3d 65, 66, 477 N.E.

2d 1212), the Fifth District Court (in Thompson v . Scott Baver DBA Bay_er Plumbing and

Heating, 2011 WL 6119282 (Ohio App. 5 Dist.)), and the First District Court (in ^

Broadcastina. Inc, v. Brewer, 2003-Ohio-1022) the Courts found that, when civil rules for service

have been followed by a plaintiff, there is a presumption of service, the defendant has the burden

of proving that service did not take place, and the defendant can rebut the presumption only with
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evidence (such as an affidavit, a sworn statement, or testimony). In Infinity Broadcasting Inc. v.

Brewer (2003-Ohio-1022) the Court also held that, if evidence that supports the claim of non-

service is presented, the Court has a duty to hold a hearing `to assess the claim's credibility'.

The 7/26/12 decision for my 5/21/12 Applications and Motion also arbitrarily, capriciously, and

unreasonably overlooked (and did not address) the facts/issues described in the paragraph above

and erroneously stated (on page 2) that the 5/9/12 decision did not conflict with other decisions.

Proposition of Law No. V: The Court of Appeals erred and abused its discretion, by
denying the appellant's Application for En Banc Consideration and failing to allow the
majority of the en banc Court to decide if the Application would be considered en banc.

On page 2 of the 7/26/12 decision, the panel that made the 5/9/12 entry/decision stated that my

5/21/12 Application for En Banc Consideration was denied because `the 5/9/12 journal entry does

not conflict with the decisions made in Perrv. Perrv or in Wiltz v. Clark. Schaefer, et. al. (2011-

Ohio-5616)'. The 7/26/12 decision was erroneous, arbitrary, capricious, and unreasonable. (See

Proposition of Law #VI.) The Court also erred, because it was the majority of the en banc Court

that should have made the decision regarding whether or not a conflict existed. App.R. 26(2)(a)

states that "Upon a detemunation that two or more of the decisions of the Court in which they sit

are in conflict, a majority of the en banc court may order that an appeal or other proceeding be

considered en banc". As a reasonable person would conclude, when a panel ignores facts/issues

that are the subjects of an Application for En Banc Consideration (as the panel did for this current

case), it is not likely that the same panel would state that a conflict exists and allow the

Application to be considered en banc. Although Ap .R. 26(2)(a) does not identify who should

make the determina.tion regarding whether or not a conflict exists, some District Courts have

appropriately interpreted Ann.R. 26(2)(a) and developed rules (such as Loc.R. 26(D) of the

Eighth District) and orders (such as the Ninth District's 3/16/11 En Banc Consideration Standing
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Order), which indicate that the majority of the en banc Court should make the determination. That

interpretation should also have been applied, for this current case.

Proposition of Law #VI: When a Court of Appeals denies Applications for Reconsideration
and En Banc Consideration and a Motion to Certify a Conflict, while erroneously stating
that there are no inconsistencies between decisions and while failing to `identify the cases'
and to `acknowledge and address the issues' that were subjects of the Applications and
Motion and to correct its obvious errors that were brought to its attention, the Court has
erred, denied the movant's due process right to be heard, and abused its discretion and
App.R. 25, Ana.R. 26, and the Appeal process have been rendered meaningless.

The Court of Appeals erred, abused its discretion, and made an arbitrary, capricious, and

unreasonable decision, I was denied a due process right to be heard, and the Appeal process,

ADn^R. 25, and App.R. 26 were rendered meaningless, because the Court made a 7126/12

decision that ignored what was included in my 5/21/12 Applications and Motion.

Page 2 of the 7/26/12 decision stated that my Application for Reconsideration was denied,

because I contended that the Court should have denied the appellees' Motion to Dismiss and the

decision in Perry v. Perry does not require the Court to accept a late-filed Appeal Brief In truth,

my Application discussed the fact that the 5/9/12 decision included an obvious error, in stating

that my Appeal Brief was due on 4/1/12. My Application addressed the fact that the 5/9/12

decision overlooked (and denied, without discussing) my 4/30/12 Motion for Reconsideration of

the 4/17/12 Decision. My Application discussed the fact that the 5/9/12 decision stated that my

explanation for filing my Appeal Brief on 4/18/12 was insuflicientTnadequate, but overlooked

(and did not acknowledge) what the explanation was. My application addressed the fact that the

5/9/12 decision overlooked (and did not discuss) my explanation regarding why my 4/30/12

Motion to File an Appeal Brief Instanter should have been granted. (See Proposition of Law #1,

for the discussions about these subjects, which the 7/26/12 decision ignored.) My Application also

described facts/issues that the 5/9/12 decision overlooked, regarding conflicts between the 5/9/12
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decision and decisions made in 6 other cases. (See the following paragraph.)

Page 2 of the 7/26/12 decision stated that my Application for En Banc Consideration was denied

because the 5/9/12 decision does not conflict with the decisions made in Perry v. Perrv or Wiltz v.

Clark, Schaefer, et. al.. The Court erroneously claimed that conflicts did not exist and abused its

discretion, by overlooking (and not acknowledging) facts/issues related to these two cases. See

Proposition of Law #III, related to the Perry v. Perry conflict. See Proposition of Law #IV,

related to the Wiltz v. Clark, Schaefer, et. al. (2011-Ohio-5616) conflict. The 7/26/12 decision

denied my Motion to Certify a Conflict, while erroneousty stating (on pages 1& 2) that there was

no conflict between the 5/9/12 decision and 4 decisions of other Courts and while overlooking

facts/issues and failing to even identify the cases that were subjects of my motion. See Proposition

of Law #II, related to the GMAC Mtge. v. Jacobs conflict. See Proposition of Law #IV, related

to the Infinity Broadcasting v. Brewer, Thompson v. Scott Bayer, and Rafalski v. Oates conflicts.

Proposition of Law #VII: It is an error and abuse of discretion, for a trial Court to refuse
`to docket' and `to comply with' an order that remands a case to the trial Court (which was
made because an error had occurred that was prejudicial to the appellant) and for the
Court of Appeals to have knowledge of the non-compliance and to (instead of compelling
compliance) erroneously dismiss the Appeal `without hearing the Appeal on its merits'.

The appellees obtained a dismissal of my 8/6/10 complaint, by filing trial Court motions that

included known false/fraudulent claims, affidavits, and evidence. I filed a 1/19/11 Civ.R. 60(B)

motion that contained evidence to support that I was not served with the motions and to refute

the false/fraudulent claims, affidavits, and evidence. The 11/1/11 decision stated (on its pages 7,

11, and 15) that the arguments and evidence in my first Appeal Brief could not be considered,

because I submitted the evidence to the trial Court as part of my 1/19/11 motion and the Court of

Appeals did not have jurisdiction to consider my 1/19/11 motion. After I asked the Court of

Appeals to remand the case to the trial Court `so that my 1/19/11 motion could be considered', a
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12/22/11 decision and 12/28/11 entry granted my request `pursuant to App.R. 12(D)', which was

an acknowledgment that prejudicial error had occurred. The trial Court failed to `docket' or to

`comply with' the 12/22/11 decision and 12/28/11 entry (and merely docketed on 12/28/11, for

the second time, the 11/1/11 entry that denied my Appeal). I filed a 2/6/12 motion in the trial

Court (which was not a Civ.R. 60(B) motion) in which I requested that the Court `docket' and

`comply with' the remand decision and entry and hear my 1/19/11 motion. The trial Court made a

2/23/12 decision that denied my 2/6/12 motion, indicated that it would not hear my 1/19/11

motion, and falsely implied that my 1/19/11 motion had already been heard. I filed an Appeal of

the 2/23/12 decision. Assignment of Error #4 of my 4/18/12 Appeal Brief concerned the trial

Court's refusal `to docket' and `to comply with' the 12/22/11 decision and 12/28/11 entry and to

hear my 1/19/11 motion. My 4/18/12 Brief asked the Court of Appeals to compel compliance.

The Court of Appeals made a 4/26112 sua sponte entry that stated that I should explain why

Assignment of Error #4 of my Appeal Brief should not be summarily overruled. After I provided

the explanation on 5/7/12, the Court made a 5/9/12 decision that granted the appellees' 4/25/12

Motion to Dismiss the Appeal `without hearing the Appeal on its merits'. The 5/9/12 decision was

erroneous, arbitrary, capricious, and unreasonable, because there was no legitimate reason to

dismiss the Appeal (as is discussed in Propositions of Law #I, II, III, and IV), the 4I26/12 order

demonstrated that the Court of Appeals was aware of my assertion that the trial Court had

refused to `docket' and `comply with' the remand decision and entry, and Ang-R. 27 dictated that

the decision and entry were mandates (that `compliance with' should have been compelled).

CONCLUSION

Based upon all of the above, I respectfully request that this Co t accept jurisdiction in this case.

Date / / 0 Cassandra Wiltz, Pro Se

/^



CERTIFICATION OF SERVICE

I certify that, on 9/10/12, a copy of this Memorandum in Support of Jurisdiction (with its Al to

A45 Appendix) was sent `via ordinary mail' to each of the following:

David S. Bloomfield, Jr. and Ryan P. Sherman
Porter, Wright, Morris, and Arthur, LLP
41 South High Street, Suites 2800-3200
Columbus, OH 43215
Attorneys for Appellees Schneider, Downs, and Company, .7oseph Patrick, Roy Lydie, and

Bradley P. Tobe

Thomas H. Pyper
Pyper, Alexander, and Nordstrom, LLC
7601 Paragon Road, Suite 301
Dayton, OH 45459
Attorney for Appellees Clark, Schaefer, Hackett, and Company and Kent D. Pummel
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IN THE CODRT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Cassandra Wiltz,

Plaintiff-Appellant,

'•:It1:f: :1^'^ Q

11111 PIA Y 9 pM 3, 19

CCER^; OF CpURTS

v. No. 12AP-i69

Clark Schaefer Hackett & Co. et al., (gEGUI,AR CALENDAR)

Defendants-Appellees.

JOURNAL ENTRY OF DISMISSAL

Appellees' April 25, 2012 motion to dismiss this appeal is granted and this

appeal is dismissed for failure of appellant to timely file her brief or to adequately

explain the basis for her failure to timely file a brief. Appellant's brief was originally due

on April i, 2012. Appellant's brief was not fded unbl April i8, 2012, and was not filed

pursuant to proper leave of court. Appellees aver that the brief was never served upon

counsel. Appellant's April 30, 2012 motion for leave to file her brief out of rule and

application to reconsider the denial of her motion for extension of time are denied,

appellant not sufficiently explaining the delay in filing her brief.Costs shall be assessed
against appellant.

Judge Susan Brown, P.J.
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IN THE COURT OF APPEAIS OF OHIO .`, t" ''` A,^Pr_ n_V

Cassandra Wiltz,

n nrrti..i.tirt, V.tS'rRICP 20I2 JUL 26 PM
h 27

CLER►t OF COURTS

Plaintiff-Appellant,

No.12AP-i69
(GP.C. No..ioCVH-o8-ir,57o)

(REGULAR CALENDAR)

MEMORANDUM DECISION

Rendered on Ju1y 26, 2012

Cassandra Wiltz, pro se.

Pyper & Nordstrom, LLC, and T7[omas H. Pyper, for appellee
C7ark Schaefer Hackett & Co. and Kent Pummel.

Porter Wright Morris &Arthur, LLP, and Ryan P. Sherman,
for appellees Schneider Downs & Co., Inc., Joseph Patrick,
Roy Lydic and Bradley P. Tobe.

ON MOTIONS

KLATT, J.

(1111 Plaintiff-appellant, Cassandra Wiltz, has filed a motion to certify a conflict
pursuant to App.R. 25 and applications for reconsideration and consideration en bane
pursuant to App.R 26. For the following reasons, we deny Wiltz's motion and
applications.

M 23 Before certifying a conflict under App.R. 25, the certifying court must find
that its judgment is in conflict with the judgment of a court of appeals of another district
and the asserted conflict must be on the same question of law. Whitetock u. Gilbane Bldg.
Co., 66 Ohio St.3d 594, 596 (i993)• Here, Wi1tz identifies four decisions from other

V.

Clark Schaefer Hackett & Co. et al.,

Defendants^Appellees.



No. 12AP-169 2

districts as conflicting with the journal entry of dismissal filed in this appeal on May g,

2o12. None of the cited decisions includes a holding that conflicts with the May 9, 2012

journal entry. Therefore, we deny Wiltz's motion to certify a conflict.

{¶ 3} When presented with an application for reconsideration filed pursuant to

App.R 26, an appellate court must determine whether the application calls to the court's

attention an obvious ermr in its decision or raises an issue that the court shauld have, but

did not, fully consider. Columbus v. Hodge, 37 Ohio APp.gd 68, 69 (ioth Dist.i987)•
Relying on Perry v. Perry, 7 Ohio App.3d 318 (YOth Dist.1982), Wiltz contends that this

court should have denied the motion to dismiss filed by defendants-appellees, Schneider

Downs and Co., Inc.; Clark 9chaefer Hackett & Co.; Joe Patrick; Roy Lydic; Bradley Tobe;

and Kent Pummel. In Perry, we held that the grant of an appellant's motion to file her

brief out of rule is justified when there is no apparent prejudice to the appellee from the

undue delay attributable to the appellant's failure to file a thnely brief. Id. at syllabus.
Although the circumstances descnbed in Perly justify the decision to allow an appellant
to file an untimely brief, nothing in Perry requires this court to accept a late-filed

appellant's brief. Generally, this cwurt has the discretion to dismiss an appeal when an

appellant fails to timely file a brief. App.R. i8(C); Loc.R 9. We appropriately exercised

that discretion in this case. Therefore, we deny Wi1tz's application for reconsideration.

{¶ 41 "[IJf the judges of a court of appeals determines that two or more decisions

of the court on which they sit are in conflict, they must convene en banc to resolve the

conflict." McFadden v. Cleveland SYate Univ., i2o Ohio S't.3d 54, 2oo8-Ohio-4914,

paragraph two of the syllabus. Here, the May 9, 2012 journal entry does not oonflict with
Perry or Wiltz v. Clark Schaefer Hackett & Co., toth Dist. No. 11AP.-64, 2o11-Ohio-5616.

Therefore, we deny Wiltz's applicaiion for en banc consideration.

Motion to certtf'y a can, flictand applications for reeonsideratfon
and en banc consideration denied.

BROWN, P.J., and TYACK, J., concur.

//`-'
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IN THE COURT OF APPEAIS OF OHIO

TENTT-I APPELI.A.TE DISTRICT 1012 JUL 2 6 PN 35

CLERK OF COURTS
Cassandra Wiltz,

Plaintiff-Appellant,
No. i2AP-16g

V. (C.P.C. No. ioCVH-o8-n57o)

Clark Schaefer Hackett & Co. et al., (REGULAR CALENDAR)

Defendants-Appellees.

JUDGMENT ENTRY

For the reasons stated in the memorandum decision of this court rendered

herein on July 26, 2012, it is the order of this court that appellant's motion to certify a

conflict and applications for reconsideration and en banc consideration are denied.

K[.ATT, J., BROWN, P.J., & TYACK, J.

By: A l f 'eyYk () da*-
Judge WU1iam A. K1att
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Cassandra Wiltz,

IN THE COURT OF APPEALS OF OHIO
^ ^.^JJe ''• ;yr1^"S'r A; y.

TENTH APPELI.ATE DISTRICT

Z!'!1APR25 Pm 1: ^b

CLERK OF COURTS
Plaintiff-Appellant,

v. . No. i2AP-169

Clark Schaefer Hackett & Co. et al., . (REGULAR CALENDAR)

Defendants-Appellees.

JOURNAL ENTRY

The court will examine appellees' April 25, 2012 motion to strike and

dismiss on May 9, 2012. Appellees' briefs shall not be due until further order of this

court. Appellant shall, in any response filed, show cause why Assignment of Error #4

should not be summarily overruled. The court reminds appellant that she is required to

serve all pleadings on counsel for appellees pursuant to App.R ag(B).

cc: Deputy Court Administrator
Court Assignment Commissioner

// 3
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Cassandra Wiltz,

Plaintiff-Appellant,

V.

Clark Schaefer Hackett & Co. et al.,

Defendants-Appellees.

JOURNALENTRY

CLERK OF COURTS

No. 12AP-169

(REGULAR CALENDAR)

Appellant's March 23, 2012 motion for an extension of time to file her

brief is denied.

J'-a -
JUDGE •

F 1L c=D
IN THE COURT OF APPEALS OF OHIO ;! ''•: ^«i ^ ^;,

fi- _ ..,F.
TENTH APPELLATE DISTRICT 2711 kPR 17 PM 1: 04

h6



20847 = S55

Cassandra Wiltz,

IN THE COURT OF APPEALS OF OHIO D_

TENTH APPELLATE DISTRICT
2812 PfAR 26 Pt9

1: 02
CLERI(

OF COURTS

Plaintiff-Appellant,

V.

Clark Schaefer Hackett & Co. et a1.,

Defendants-Appellees.

JOURNALENTRY

No. i2AP-i69

(REGULAR CALENDAR)

Appellant's March 23, 2012 motion for leave to file a long brief, including

an additional ten (io) pages, is denied.

< ^ 7_ I_r__
JUDGE



Franklin County Ohio Clerk of Courts of the Common Pleas- 2012 Feb 23 3:54 PM-10CV011570

OA248 - X95

IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

CASSANDRA WILTZ,

Plaintiff,

vs. : Case No. 10CVH08-11570

CLARK SCHAEFER HACKETT & CO., et al., : Judge Cain

Defendants.

ENTRY DENYING ALL OUTSTANDING MOTIONS BEFORE THE COURT

Rendered this _ day of February 2012.

CAIN, J.

Due to apparent confusion on the part of Plaintiff, the Court feels that it is

necessary to issue a clarifying entry. It is hereby the order of the Court that all

outstanding motions presently before the Court in this matter are DENIED. As

stated in previous decisions, the Court is not going to vacate its December 20, 2010

decision dismissing PlaintifPs Complaint. The Court will not entertain any further

motions from Plaintiff requesting such.

IT IS SO ORDERED.

Cassandra Wiitz
Plaintiff

Thomas H. Pyper
Counsel for Defendants, Clark Schaefer Hackett & Co. and Kent D. Pummel

David S. Bloomfield, Jr.
Ryan P. Sherman
Counsel for Defendants Schneider Downs & Co., Inc., Joseph Patrick, Roy
Lydic, and Bradley P. Tobe
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Franklin County Court of Common Pleas

Date: 02-23-2012

Case Title: CASSANDRA WILTZ -VS- CLARK SCHAEFER HA.CKETT &
COMPANY

Case Number: 10CV011570

Type: DECISION/ENTRY

It Is So Ordered.

/s/ Judge David E. Cain

Electronically signed on 2012-Feb-23 page 2 of 2
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

CASSANDRA WILTZ,

Plaintiff,

vs. : Case No. 10CVH08-11570

CLARK SCHAEFER HACKETT & CO., et al., Judge Cain

Defendants.

DECISION AND ENTRY DENYING PLAINTIFF'S MOTION FOR RELIEF FROM
JUDGMENT, FILED DECEMBER 20. 2011

Rendered this _ day of January 201 ^.

CAIN, J.

This matter is before this Court on PlaintifPs Motion for Relief from

Judgment, filed December 20, 2011.1 In an effort to be a good example to the

parties, the Court will keep this decision as brief as possible. In the present motion,

Plaintiff asks the Court for relief from its December 20, 2010 decision whereby it

granted judgment in Defendants' favor and dismissed Plaintiffs Complaint. Plaintiff

moves for this relief pursuant to Civ. R. 60(13). The Court has reviewed Plaintiffs

motion and finds that she is not entitled to the relief she seeks. First, the Court is

not of the opinion that Plaintiff has met the requirements of Civ. R. 60(B). Second,

nothing in Plaintiffs current motion causes the Court to doubt its December 20,

2010 decision. After review and consideration, the Court finds PlaintifPs motion to

be not well-taken, and is hereby DENIED.

' On January 3, 2012 Defendants filed a Motion to Strike Plaintiff's moYGon or in the alternative,
Motion for Extension of Time to respond to Plaintift's motion. Due to the fact that the Court is of
the opinion that PlaintifPs motion fails on its face, the Court sees no reason to rule on Defendants'
motion and it is hereby denied as MOOT.

1
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IT IS SO ORDERED.

Copies to:

Cassandra WiItz
Plaintiff

Thomas H. Pyper
Counsel for Defendants, Clark Schaefer Hackett & Co. and Kent D. Pummel

David S. Bloomfield, Jr.
Ryan P. Sherman

Counsel for Defendants Schneider Downs & Co., Inc., Joseph Patrick, Roy
Lydic, and Bradley P. Tobe

2
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Franklin County Court of Common Pleas

Date: 01-30-2012

Case Title: CASSANDRA WILTZ -VS- CLARK SCHAEFER HACKETT &
COMPANY

Case Number: 10CV011570

Type: DECISION/ENT'RY

It Is So Ordered.

/s/ Judge David E. Cain

Electronicelty signetl on 2012-Jan-30 page 3 of 3
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IN THE COURT OF APPEALS OF OHIO

'011 DEC 28 PM 12: 35

CLEirt pF COURTSTENTH APPELLATE DISTRICT

Cassandra Wiltz,

Plaintiff-Appellant,

v.

Clark Schaefer Hackett & Co. et al.,

Defendants-Appellees.

For the

Nos. 11AP-64V
and 11AP-282

(C P.C. No. 10CVH-08-11570)

(REGULAR CALENDAR)

JOURNAL ENTRY

reasons stated in the decision of this court rendered herein on

^ December 22, 2011, it is the order of this court that appellant's application for

reconsideration is granted in part and denied in part. After reconsidering our disposition

of appeal No. 11AP-282, we remand this matter to the Franklin County Court of Common

Pleas for proceedings consistent with law and our earlier decision_

KLATT, J.,,BRYANT, P.J., & TYACK, J.

By
Judgmilliam A. Klaft
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Cassandra Wiltz,

Plaintiff-Appellant,

V.

Clark Schaefer Hackett & Co. et al.,

Defendants-Appetlees.

D E C I S 1 O N

Rendered on December 22, 2011

Cassandra Wiitz, pro se.

FfR!'^;;x T ^ ^ 1
FA£;aL.SF,• ^; ! t a o!{It1

2011 DEC 22 PFt 12. 58

CLERFS UF GtlUR7S

Nos. 11AP-64
and 11AP-282

(C P.C No. 10CVH-08-11570)

(REGULAR CALENDAR)

Pyper Alexander & Nordstrom, LLC, and Thomas H. Pyper,
for appellees Clark Schaefer Hackett & Co., and Kent D.
Pummel.

Porfer, Wiight, Monis & Arthur, LLP, David S. Bloornfield, Jr.,
and Ryan P. Shennan, for appettees Schneider Downs and
Co., Inc., Joseph Patrick, Roy Lydic, and Bradley P. Tobe.

ON MOTION FOR RECONSIDERATION

KLATT, J.

{$1} Plaintiff-appellant, Cassandra Wiltz, has filed an App.R. 26(A) application

requesting that this court reconsider our decision in Wilfz v. Clark SchaeferHackett & Co.,

10th Dist. No. 11AP-64 and 11AP-282, 201 1-Ohio-5616. For the following reasons, we

grant in part and deny in part Wiltz's application for reconsideration.

4- /LI
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{12} When presented with an application for reconsideration filed pursuant to

App.R. 26, an appellate court must determine whether the application calls to the courts

attention an obvious error in its decision or raises an issue that the court should have, but

did not, fully consider. Columbus v. Hodge (1987), 37 Ohio App.3d 68, 69. An appellate

court will not grant an application for reconsideration merely because a party disagrees

with the logic or conclusions of the underlying decision Catlander v. Callander, 10th Dist.

No. 07AP-746, 2008-Ohio-3128, ¶2; Bee v. Dragoo and Assoc., Inc., 10th Dist. No.

03AP-254, 2004-Ohio-1297, ¶2.

{¶3} In her application, Wiltz challenges our rulings in appeal No. 1 1AP-64, the

appeal from the grant of defendants' motions for judgment on the pleadings and summary

judgment, and appeal No. 11AP-282, the appeal from the denial of Wiltz's post-judgment

motion. In appeal No. 11AP-64, Wiltz first argued that the trial court erred in not giving

her notice of the date defendants' motions were deemed submitted to the court. We held

that Loc.R. 21.01 of the Franklin County Court of Common Pleas provided Wiltz with

adequate notice of that date. Wiltz now contends that Loc.R. 21.01 cannot apply to this

case because defendants faited to serve her with their motions. This contention relies on

Wiltz's avennent, first made in her post-judgment motion, that she did not receive either of

defendants' motions. As we held in our decision, we cannot decide the appeal of the

judgment granting defendants' motions based on evidence that Wiltz added to the record

after the trial court entered judgment. Wi/(z at ¶13. Thus, in resolving appeal No. 11AP-

64, our decision appropriately ignored Wiltz's post-judgment averments regarding the

alleged failure of service.

4/s
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(14} Wiltz next argues that Loc.R. 21.01 cannot apply to her case because

Judge Beverly Y. Pfeiffer, who later recused herself, was the judge on the date that the

motions were deemed submitted. We cannot determine how Wiftz's argument on

reconsideration differs from the argument in her appellate brief. Therefore, we direct

Wiltz to paragraph 20 of our decision, in which we rejected this argument.

{¶5} Wiltz also takes issue with our determination that no law mandated that the

court clerk notify her of the entry of recusal and transfer. Wiltz points to Civ.R. 58(B), and

she asserts that that rule required the clerk to serve the entry on her. Pursuant to Civ.R

58(B), the clerk must serve a"judgment" on the parties in the manner prescribed by

Civ.R. 5(B) within three days of entering the judgment upon the journal. As used in Civ.R.

58(B), "judgmenl°' means "a decree and any order from which an appeal lies as provided

in section 2505.02 of the Revised Code." Civ.R. 54(A). The order at issue here does not

qualify as a final appealable order under R.C. 2505.02. Grogan v. T.Vt! Grogan Co. Inc.

(2001), 143 Ohio App.3d 548, 557. Consequently, Civ.R. 58(B) does not apply. See FIA

Card Servs., N.A. v. Marshall, 7th Dist. No. 10 CA 864, 2010-Ohio-4244, ¶30 (holding that

Civ.R. 58(B)'s service requirement did not apply to an interlocutory order).

{96} In resolving Wittz's second assignment of error in appeal No. 11AP-64, we

held that a presumption of proper service arose because defendants complied with Civ.R.

5 when serving their motions. Wiltz now contends that defendants failed to sign the

proofs of service attached to the motions in accordance with Civ.R. 11, as required by

Civ.R. 5(D). Civ.R. 11 states that:

Every pleading, motion, or other document of a party
represented by an attomey shall be signed by at least one
attomey of record in the attorney's individual name, whose
address, attorney registration number, telephone number,

fi/b
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telefax number, if any, and business e-mail address, if any,
shall be stated. * * *

Here, all the necessary information appeared on the face of each motion. We thus

conclude that the proofs of service substantially satisfied the requirements of Civ.R. 5(D)

and 11.

(^7} Wiltz also argues that we should have reversed the trial court's judgment

because defendants made false and intentionally misleading claims about the contents of

her complaint and concealed the true content of the complaint. Wiltz's complaint is part of

the record, and thus the trial court could, and did, rely on ft. Assuming defendants

mischaracterized Wiltz's complaint in their motions, those mischaracterizations could not

prejudice Wiltz because the trial court could evaluate the allegations in the complaint for

itself.

{18} With regard to her third assignment of error in appeal No. 11AP-64, Wiltz

merely repeats the argument she made in her brief. We direct her to paragraphs 31

through 34 of our decision. We decline to reconsider our analysis merely because Wiltz

disagrees with it.

1919) Turning to appeal No. 11AP-282, Wiflz requests that this court explain why

we overruled part of her first assignment of error. We rejected the portion of her

assignment of error that contended that the trial court was biased because we lacked the

authority to address it. The Chief Justice of the Supreme Court of Ohio has exclusive

jurisdiction to determine a claim that a common pleas court judge is biased or prejudiced,

and common pleas litigants must bring any challenge to a judge's objectiv'rty via the

procedure set forth in R.C. 2701.03. Discover Bank v. Schiefer, 10th Dist. No. 09AP-

1178, 2010-Ohio-2980, ¶16; Ford Motor Credit Co. v. Ryan & Ryan, Inc., 10th Dist. No

1117
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09AP-809, 2010-Ohio-2905, ¶16. We rejected the portion of the assignment of error that

alleged a due process violation because Wiltz premised the violation on the trial court's

refusal to hear her request for Civ.R. 60(B) relief. The trial court could not hear Wiltz's

request because it lacked jurisdiction to consider it. Thus, no due process violation

occurred.

{9110} Finally, Wiltz asks that we remand this case to the trial court. Pursuant to

App.R. 12(D), we grant Wiltz the relief that she requests.

{1111} For the foregoing reasons, we grant in part and deny in part Wiltz's

application for reconsideration. After reconsidering our disposition of appeal No. 11AP-

282, we remand this matter to the Franklin County Court of Common Pleas for

proceedings consistent with law and our earlier decision.

Application granted in part, denied in part;
cause remanded.

BRYANT, P.J., and TYACK, J., concur.

gie
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IN THE COURT OF XPPEALS OF OHIO

TENTH APPELLATE DISTRICT

Cassandra VVIIiz,

Pm '

Cladc Sd=fer tiadcett & Co. et al., .

DeFendanta-Appeliaes.

Ncm.11AP-64
and
11AP 282

(C.P.C. No.1oCVtiOB-11570)

(REGULAR CALENDAR)

DECISION

Rendered on Noverrtber 1; 2011

Cassocka VW&, Prar ae.

Pyper Alaxender & Nords6om, LLC, and Thomas H. Pjqoe►^, .
far appallees Clatk Sdme(er Hackett & Co., and Kwt D.
Pummel.

FiorGor, {Niigfi; Moirds & Mtliu4 t1:P.'Daad S. BloorrKs/d Jr,
and liymr P. Shenrm, fa appolen Schneid®r powns and
Co., l=. Joseph Pa6idc, Roy Lydk and Bradley P. Tobe.

,

APPEAL from the Frarddin County Court of Common Pleas

KIATT, J.

M1} PlainBff4pPellant, Cassandra Wft appeals judWnents of the Frerddtri

County Court ®f C"wn Pteaa In fanror of leas, Clark Scfwe#er Maokeit

& Comparry and K,ert D. Pummel (tagetlw te'Ctark deftindants') and Schneiderflowns

and Co., Inc., Joseph Pafrick, Roy Lydia, and Bradley P. Tobe Oogetr®r ihe "ScFaieider

M
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deiendants"). For the toliowing remns, we affi ►m the triai courCs December 20, 2010

1udgmeM, and we vacab the February 24. 2011 judgment

M} This acdon arkm out of VVitx"s enpqrment vkh Moundbuifdets Gddance

Center, Inc. ("Maundbukles") as iis controller. fNoFts job dutim included mahWning

MoundbulderB' finandal mcardL Mai Ciaric Schaefer Hackett &

Comparly ta per6am y®ady audits of b firandal shimnents fbr the 2003-2004, 200'4-

2005. 2005-2008, and 2009-2007 fiecaf yms. Punxnal avreraaw those yeariy audits.

MoundhWders hhd Wffwidw ©mns ahd Co., Inc., to andit jts *wwW . for

the 2007-2008 fiscal year. 1lpparen8y, Patrick, Lyilic, and Tobe par(ic(pabed in that audit

{I3} NViIz breuglrt suff agaM debrdwft on August 8, 2010. In hwr compiairrt, .

VYiltr alieged that shortly ailer beginnmg her empbynmt wdh Moundbuilders, she

disoovered that I mainlabW falee and mbbaft t1narxial records, and that k used

those nwrds to fiaudufent(y obtain ixdhV. iNMz asee ►fiad 'that MoundbuAd®ra-

understa6ed experrees. overetated inoah§, did not make neaded fmansial ad)ostmenis,.

and fad®d to folow generaUy aooeftd acCOtsdft prWples. Aooauding to' Wiltz,

Moundbudders employaes expieined to her Umt tha Clark defiendants bad assieled

Moundbuklara ariHr its imprapar aocourdlrp and npang pradiaes. Wipz al"iy also

discovered ihat Moundbuilders empbyees and board mennbeia, slorv with the Clark and

Schneidar de(erxianta, sgreed.ttaTt (1) "off-the-bocW records would be used to preiawre

Moundbuilders' flrhtndai stnb the genaW iedger wouid be oorrecbed only at the

end n# tlW2007,M flecai year, and (8) the audit report fior the 2007-2008 fiscai year

wrouid fabaly staie that Moundbulders had no apperwd irdwnal control - 4wr

financial reporting and that any pmbim vkh Mou ridbulklers' a6coanting practicea w®te
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not delibarete. Acoord6ng to VWtZ, the Schnedar dekndmft caniel aA the latter two

{44} Ulfiltz also dakned OW Jeff Fannam, Monndbuildet's' chief financiai ofi'ioer,

inshucted her ta matce wronmo joumal entries fn Wbundbuildos' financPal records.

When V1fiUz refnad and objected to t,AoundbuNders' acxotmft pnackm, Forman and

other Maundbuidees wp"en allsgedly threatsned. inftMated, and hwaned her, and-

subjectad her to d' ' treafrnerrt that WMz believed was racially motivatAd." VAb

ihen canptairod to Moundbu lders! bcsard about ft tnwtrnent OW do had nmeitred and

her belieP that Moundbui'fders wgqpd In bmproper awounft pnackes. Accc:orclfng'to

VHffz, her complaints caued qirlain MmOWiftm employeas and board mambamio

deMe to lennrcafts (w wVoyment In her cornplaK Vl!Nz anertsd that thia group

advisad defimdanta that they 4i6ended to ntobe against iflROz for her ocxmplainla by

firing her. The gnaW also alegadiar bld de8sndaras that they krtew OW 1MNz"s canplahta

about MamdWNders' acoounting pnwftes vnene va6d, but they aeked defWdants.jo

pmvlde sbbffwft Bad the oompleinta wwe atbMy unseurd and untrue. ACaording to

VYft defendants agresd to tlre propoeed scbeme, end OW then pnovded fels®

'statsments to AAouncibuildOrs, which MoundbLddm neW on to jusft the tenrdnation of

Vvllz's employment.

{^S} Basred an the allegations of tlm aompsint, ViNtZ anertsd OW defendants

aided, abetted, ind6ed, cwmpelled, and/or caeraed MoundbuAders to disdmrge Fw

becam of her rac®. 1Vilz contsndad OW these actions vidaed R.C. 4112.02. W!Ifz

' InfwCwPlOmCYVaz~Uretah®sRfrk;anftnwi=.

g z/
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also asserted clakns for and kderdWW InflUon of emotional

d' .

MG} OriginaNy, ft cue was anbrwd to Judge Bwmrly V. Pf®itFer. Judge

PWw. . mquaded tlret the aftffbtri" judge mamp-ft me to wwtha

judge becatm she was a dft ►t of Clark Sdmalor Fbidcatt & Cofnpany. An entry datad

Dewmber 13, 2010 kdcates that the admin the necusal.and

bwmbrred the cme to Judge David Cain.

{^7} Aftar anwmnv' Wilhi's cmvWnt, the Clark debndwds moved for sdsnnmry

jadgm®nt on al of VUiAz's dahm To suppmt their nroton. fie Ciu1c Obndanls relied on

Pummal's afridavit Pumrtmi UmVied that Patrick Erwm, the d^f mocul-m ofl= of

Moundbuildere, taaaed to hkn a copy •of a leser iran VY&z crs6cb*V Mowxlbudders'

accounting practices and a copy of a lelber irom Fomm mWoniflng fio V1oZ's piqclwraz,

Pummal mvlewed th® lafts and iold Eeam that the d(epuba baiween VYiUz and Fomian

appaarad ta haue adsen Trom a mhsmmrnunaalfon batxreen thmn. At the reyuast ara

member of Nbundbu0ders' board, Pummd retvabd hia op7r*on tegwd6tg Ihe dlapute to

.the antire board. Pummel aiso brfom^ed the bamd that oartWn aidcbrraz VlMz a®t forth in

her IetEar had some vakdity. During tfiese two convaraatla ns, nalhes Evans nor the board

dhwlosod to Pummel that Moundbulklers aw cm*npM% my employmeritrrelsW

discppline wlpt ngwd to YYipz. Additiormlly, raOer Evans nor the boand mentioned

Wiliz's rm. At tlse Wwof the iwo , Pumntel didnot Iviow WiNz's rac®.

M8} LIt'e the Chtrk debndwik the Schn®ider dekdants also 1Naz's

c®mplamt The Sohneldw nts. homww, then moved for 'Axtmwd on the

"s, not smnmary Ndgment In hW pEt, the Sch r debndanW aMumwft
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deperoM upon tlWr assordon , wipported by a iaW attached th thair anawar, that

AAound6uilda<s did not fiorrnally engage Schneder fio perfonn the 2007-2008 audt untii

two months aft vOtr-

{T9) Vifiltz d•id not reapond fia ekher motion. On Dewnber 20, 2010, the trial

court issued a deasion wd entry fthat grantisd badh the Clark ssid Schneider defendaroW

motiona.

M1.®) On January 19,2011, Vlilli 10ed a notica^of appeai fioffi the December 20,

2010 )udgment. On ih® same day. VYiilz ofoo fil®d a rr^rtioh before the triai oourt eMitled

"AAotion fa Orc1w that Recoruldws, Repers+es, and Gamts RePiaf krtt the Judgment.

. Dabed 12l20/10, lbr an Order thet Cotnpeis flefendants tq Provide the Piainti(f with

Copies of tha Swnmary Judgmant Mlotian and the Motion lbr Judtnent on the Pbadings,

and lbr an Oniar tlatt a Due Date lbr the to

the Summary Judgmaht Mob'bn and the Mprtbn.far Judgmant on the Pleadings." (Ft at

69.) In the aflidwlt INiNz fdad with her mation, shs avered that neilher the Clark por

5chnaider daFsndarns had'provided tier wkh sdpies of thak mo6ona.

{qti) On February 24, 2011, tha tril cotut issued a dsoWm and entry denyirV

U1tilea motion. VAfz ttaat appealed that judgment. We comwkkftd ttds second appeal

wffh the appeal trom the Dsoembar 20, 2010 judgment.

M12} On appaW from the Decambar 20. 2010 jadgment, i.e:, appeal No. 11AP-

84, V1h11z assiBns itn foiicwing ®mors:

[1.] 17,e trtaf Court arad, by ' .)he plaiedifPsdmfflmkV
aonTaint (an the basb of mofts of dobdai w4tl ►out
providing the pwntiff wft1 ► effer a Notice af tha lieamg DaCe
lbr the Motions, a Notise of fhe Dab fiatt ft Niotions were
Submitisd to a Newr Trial Jud,A or a Notice of the Date cP the

^?13
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Recusal of the Judp who had a Confft of InEerest RaWW to
the Case.

[2.) Fraud and miewndLwt of the ddendwft wd of agents of
the trial Court (ndudirig of a bfased jKige wha had a con8ict
of intarstst relaisd to the case) msullsd in the plaintitPs inabft
to oPPo^ ^ ddbndwW moMm a dianvesel Judgment
(msde doh(y because of ffie faWre to oppose tlo moftrs<)
that b agaaM thernar wreight of evMance in thd Record,
and denial of tlre p1aMfPs due p[oom right to be "mrd" by
tlss Court •

[3.] The trial Cqurt erred, by nsft an mder ocf the roask of
a Surffiary JudWneFt ma6ian that Wes Prer"abxdv made
(and thatthe pkmilrwas abu unmm rrerd bopn

M13) Befone aWewft the meft of V1fNk'e ^rrtentis, yue must dsi;erWne what

ev3dence wa may cansider in rgvbWdg VHM apaeal from the Deqember 20, 20f0 •

Judgnrent appelate revIeW b ft*64io the mad ss~ it eOBted at the time the•M3a1 aaurt

tendered Its pxdgmant -t,'*b Tnefd Benk v. FkwmW St 0fts FwBrers, tcd. 2d oki. No.

23762, 2010 Ohlodi638; Cmnkqfmm v. Gs►r*qlhwn, 51h D19L Nb. MCM25, 2010-

Ohia1387,1w. Peasewi9 v. Wi9ttdy Thomas 5 LKL,10tft Dist No. 09APti510, 200SOilk-

685Z, 1f15. See dso tl14P-Cd^ v. Yocmg. 10M Dist. No. 09AP4148.

2010-0hio485,1t32 ( Uu fevisw of summary Judgment b limiled aolely tp the avidenoe

that was betoreVm tria( court at Um ttm® of b '). "!An®vievring court cannot add

mOer•ta tlie nNeord bsfons it, which was not a pari of the tW po[urs Procesdko, and

tlten dedde the sppeal on the bmb at'ihe new magw.'" Margan v.'Eads,104 Ohio St3d

142, 2004-Qttia-6110,1113 (qucting SWe v. lshmW(1978), 54 0hfor 3t2d402, paragraph

®n® of the syNabus). t.ilsewiw, "a mvbft. caut cannot corssder ewdence that a party

added to tli® trial oaat ncord after that c®url•a judgnsent, and then decide an appeal from

the Judgmwt based on the now eviderN;e." Passom at Q16. See adso VI/eHeoe v.

ga^
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Maniyqh UeWwodft 189 Otdo App.3d 25, 2010-Ohio-.9785, ¶10-11 (n3fusing to

.c®nsider a deposdon flbd witli the trial cotnt aEier the court mndamd the judgmeit being

appealed); lNaer!(ord Towar Condomk*Aw Am. v. Tiane4irrerk;a ReW Estaft, GrtxW,

10th Dist. No. 05AP-593, 200SOhio-508, 1113 (n*ming to amuMer evideru:e adduced to

support a nw4ion fbr nmmnsdambon when reviewing the urderlyft judgme►d).

ff7.4} M her ^ frcm the Dooember 20, 21110 judgmerrt, UYlz nWes

exbanshrely on dosumerrts.and af<idavit testinwny ihat she sutxnitled in support of her

postiudginent motion. As no►s3 of that evidence was befiord @w h1a1 court tvfaln it

rendered ifie Deawnbeir20, 2010 judpsnt, wa onviot sonsider ihat evkt®rwe In appeal

No. 11AP-84.

ff15} Also, aa an kftdmatiar, we note tliat aorne of the arguments Umt U1Mz sats

forlhinher ap brie^fa do not with eny assignmt of an°or. Pursuant tD

App.R. 1W1)(b), appeke oourts must '[d]atiertnine [an] appeed on its merjts on the

assipments of ormr set forlh In the brie* under App.R. 16." Thus, generaAy, appelaEs

courts w7n rule only an assgnunoft of offor, not mere aqWmtL Enkger v. Ho, 10th

rNst. No. 08AP-1079, 2010-0hio-553, 170 In the caa at bar, we dedine to addreep

Uiose argumerft riW are txirelaftd to any assignnas<t of errar.

(116} By V1f4tes first asstDnmmt of arror, she Mues Mat the iriaf court erred in

not giving her no#1ce of: (1) tfie headg dab for debndoW moSorur, (2) the date on

which the mo6ions wane submimed to tlse frbi cmt, and (3) the date of Judge Pfaiirer's

recusal. None of tlwes® argunmft have any mert

(i(17} A trial court need not notify the parlies of a non-oral hwring da4e, i.e., the,

date on which a motian tbr surtnnary Nftnmt Is wbmWed for co , If a 1oeW '
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nge of court pnovid®s suffident noi'm of that dai!e. Hoofen v. Saie Auto lrrs. Co., 100

Ohio St.3d 8, 2003-Ohio-4829, syl While flaoiarr dealt spscWmly rih a motion lbr

summary iudgmant. we fnd tlM b IopBc exdends Eo ffoWn for 'judWrot on the

pkadings as wo(I.

M18} The Fnakin County Cmrt of Cturum Pi®as lais adopt®d Loc.R. 21.01,2

whksh states tlatt

I4N n>oftn shd be wwmpmiied by a brief s^ tt^e
grounds apd ating the autl^o^if^s refied ^i. The oppoaing
couruel or a'partystaM serye any anaaaar brief on or bafora
the 14th day atte# tlie dab of sernoa as set forth ai the
cmffcde of ieroka aonChed to the anvad copy of ifo
motlon. The morring pargi sfd aerve any repy W on ior.
before the 7th day afler the*ft qf servfoeF as eat forth on the
carWKMe'cf mwvics altedred to the sanred cepg of tl9e
answar Md. On the 281h aW the mo6on is iied, ihe
motion shaw be dained aui to the Trlai Judpe. CIal
hearmgs on nioiiora< we not permdded exoept upon leava of
the Triat Judge upoh writban requed by aparly.

Punnent to dhle rule. wtass a party requesfs and reoehres lealr® tor an oral heaefng, ft

triai court nmoM®s ih® mction•throuph a non-orad hearing. A non-o't®I hearing occurs

when the memoranda and sapporting avidanfiary nrebaftb are submbed fio the ooud. '

Hooten at J9, in. 1. Thus, in aocordanca wilh Loc.R. 21.01, a ron-ore).tteadng oocurs on

-ft 28th day atm the nroUcn b filed.

{Qi9} In the instant cae. no perly requested leav® for an aai hearinp, so

defandants' rhotiops recaived a non-oral hearing. Under the atanda ►d set by tiooten,

toc.R. 21.01 pwvides partiea vrkh adequate notics of the non-omi haerkig dafie. i.e., the

; Cdv.R. 5(p) qxffm wtm a patly nvjgt aa[vs a matlon and ft noBos of a hsairg an tlie rtwtlon.
Hpwev®r, qv.R. 7(9K2j $ires tw coaxb Sn autlaft b enrect a Iccel mle of court Ihet modltles the time
fiame set out in Cv.R 8(D) and/ar praaldas for ft ddwWngm of rrtofforo WNfVA an oral heeuing.
HNAYWW K/JOM CCq)., 87 ONa 8t31f 517, 519, 200Q1?Ma488. The Frankin E®unhl Gauet of
Cortxrwn Pkmemptuyed 1IiaE autlmdhr h adopAkVI.oc.R 21.01.

A46
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date on which motions an3 to the oourt Vahdab'7bwa v. Scott R.

Roberts & Assac Co., LPA, 10th Dkt No. 47/1P-Mi, 2008-Ohio-1219, i(18. We thus

oondude that li1Mz neceivad adequate eatice, and tlW the irW court did not err in fai"

to provide her additronai nofte.

p20} In so oortduding, we rejar# WWs argunwt ihat i.oc.R. 21.01 did not apply

to dalendanW rnotns becataa: a judge xM Mer mxieed hereaif presided ornrer the wea

on the da6e of the non onai'Ita%iring The auWved Mge i+eiam autlwiiy over 6 ca®

unil ft n:misai and tianWer of to coa #s anothw Mga b journabed at ft reoord.

State v. Adeit+o(d, 81h Dbt No. 07CA0047aUi, 2808-Ohb-1772,113; FraAkart v. Frankaif,

3d Dist. iilo. 13-02 39, 20034Dhio-1882, I19-Z0. Thareias, Judge Pfailfet"a namisai did

not intarfere wilfi the opataon of LAC.R. 21.01.

f1p!} Vilikz also coompiaPns that the bM wut shouid hsw nffod her of the date

on which Judge PfalBer's ncusai becwme ethectliee. 1iM cles no iaw, and ara can fiad

no law, fhat rrmndaies sud ► ' notifiaation.3 The record aontains an ardry docum®Mlag

Judge Pfafffees n3amai and hsraft of the ^ to Judge Cain. Pariies to ari acdm t"

a duty to kaep thermselm appriaed of ft entries on the rac:ord and to rm16or tha

pragreis of their casa. CMhkr4Mft lrta v. &eqpiwA 81h Diet Na &10-088, 2011-

Ohio-0858, Q38: Yader v. Morpe.10ih i7bt No. 07AP-W5. 2007-Ohio-5888. 1113; Honde,

v. Mid-WW RestacaantEqrylp., (nm (Nft 22, 2001), 1Oih Dist No. OOAP-842. Thus,

iRhllz had cwwmmbn rroGoe of the dWe of Judge P(effa's racxsel. See Shwwt V.

3bader, 2d Diat No. 2008 CA 118, 20MOhio-859B, Q19 22 (holdirig that an entry

° CN.R. 5(A) dm not apty en thls MroMce becauee iFo ondry wu not'Yaqaked by b Wms to be servad.'
Ob® May RedbAW Asm v. OQMa VaMsy /wA Assm {19M 28 Ohio St3d 118,12,! {'qv.R 5(A) does
nct requ(re the eervNm ofcrdes wim ft onW Is tequket! by b benns 6o b® eervW "i.

^^^
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joumakmd on ft docket pwvxW the parbee with corskucbve no6m of ft irial aaurt's

rulirgy, Evas v. of Arrx, kia, 4th [ikt No. 06Cpi311 B. 2007 ,

1113-14 (sama).

flP2} In swn, we conclude the trW weut did not need to eotify WUtz of tle daime on

which deWidents! nwgom vosaee wWnbed to the fiW court or the fNng of the reamai

anty. Acmdingly. re ovarrula 1MIUz's f6st asaWwmt of amor.

(V3) • By wota's womw mmwwwd of' erra, ahe atgLea ttw ft judgment

agaimst her was the rasult of the idal ecxaft and dokndwW fiauf and misconduct We '

d " • .

•{qa4} Wiffz fast . slogthat Judge PWer engaged fn fraud and mboaiduct

becam she weiEad iotw mordhs ali3®r the ftg of the cotrVlaint to r+ecuse hers®IF. Willz

fsc alieges tlW Judge P[eiffor ard ddWWanb somehaw cmpined to defeat Wdlea

acoon. Both agagafts are basebeL YViNz can pomt to no evid®rice that justiflbs her

inference that Judge Pfeit6er , delayad her recea:ai to caaale tlea dWnbmd of

Willz's olairrus. Liaewiae, VUM carmpiiacy allegation rab an mere apacuMm. We

.cautfaon VURz that ftihue alegabons made wddaOUt "8ood graind" to support ithem can

expose her to CIv.R.11 ssncdons.

MS} Second. Vlrltz mafnUm ltM aaart pereomM acbd fraudtdently when they

infomaed her in November 2010 Umt no moftm would be heatd unfi'1 Judge. PfeiFfer

mmood heraelF. Aeaumirig fhat auch a repmmtation raa; made. ft was esswdWIV

correct. Judge Cain, not Judge Pteiffer, wmWored arrd dedded the modona at " .

{qs6} Thud, Ylfiilz argues thW the btifW subrndW of debrdwtW mobDm t®•Judge

Ffeffer cwmbkded fiaud and mbcwxkjcL Tha motiona vrere deemed submitted to Judge

4 ol-r
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FTeita by ®peration of local nd®, not as a cmmquwm of fraud or ffftcoriduct

Furthemnore, wFsde the mtfions arere inEaiIY submkbd to Judge PlWffer, tlhey vvare

decided by Judge Cain. Thm no prefudice to V1ift resulted.

MM Fourtli, ^ contends VW debxW mmftd fraud and misconduct: by

not semng iw wft their motions. Vft eaie# thft upcn a party may

.'ba made by ••• me" [a copy] to the mt tmm mwnm cf fhe pemon to be served."

CN.R. 5(B). "Servi®e by maii a; camplft upon maW Id. VYhsr® tlhe 160ord nfi8ets

that a party has foiNowed tha Ohio Civil' Ralis of Procedun:, c®urts pnisum® proper

eervk:® uniess the pmumpoon is rebulFed Wi#It wAWmt . tio6wts v. Columbus

Cly Prolhiaae NrVoound DAr., 1Oth Diat No. 10AP-863. 2011-Ohio-287S. 1911; Psomm at

1R2•

ff2g} Here, enO ma8on Wuded a coMkde of sarvkae that stated that a copy of

the motion was rhaifad to WMZ at the addna$a Noted cn ltas compisint As detendants

complied vkh Civ.R. 5, a prewmption of proM senAe anoga At the *ft ttra trial ciwrt

'renden3d its Dacember 20, 2010 JudgmeK no.evidenoe in the necord rebuled this

pn3aumptlaf. Consequantly, on appeai af the -Dsoernber 20.2010judgment Wlltzczrinot

prove any iraud or mbconduet in the service of the nwfiom-

Wy) Finally. Wft clakTo OW the facts tiiet defiendants asaerted in t heir mofions'

wae false and " VAtZ, hnwaver. oiies' aoieiy to evidence

submil6ed witlr her pc* motGon to rebut the facfs pmeented by defendenbL As

none of VHM evklefm was In the moand at the time the trU court en6ered judgment, vre

cannot wneMw It on appoW of that at 115; Wakvftd Tower

^^^
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''®n /Iasn. at 113. Therebm we ird ihllllx's attack an defendanW rremi®n of

the facts unaval6ng.

{p0) In wm, we find no fiaud or mbwnduct warranlng a mvrersal of the

Deoember 20, 2010 ' { Aawrdingly, we ovaTule WdFts aecond msgwmt of

error.

{p1) By,ItlFltz's iltind assgomant of emu, ato arpum that the triai court erred In

granting a molion for aummary judgment tl0ael before the expration of ffie dboovrery

pertod. We disagrea.

flP2) Civ R. 58 dOes not mandetaFthatfug dbwvefy must be.=Mlatad befte a

defending party mowes for sunmQry Nd8mant Pbmdo (?&M Serm, LLC v. Kuznfak,

7th Dist. No. 08 MA 111, 2009-Ohio-1021,1R1. *To the oontrary, W.R. 58(B) ProvWes

that. 9aneraily, "[a] pariy agaqtist whom.a daim, counWclaim, or oruss-cle'sn 6 asserted

••• rrwy, at any bme, mow•• s for a aurtnnary ludgmmt in the party's favor." (Emptask

added.) Once the trM muurt 6ats an aatbon. for pratnal or trmlr. a detapd&ng party npa<t

receive bnne of court 8o morei+or swmnary judgment Civ.R. 58(B). Hofirevar; Loc.R.

53.01 grants bm '9n aB aMl cases to file aummmy Iudgnatnt inotlons betweaa ft We

of filing and Uw disposrdva molion daie, untass the Trkd Judge daddes ' by

setting a diffenent date.' See also Streeds v. Chearoom Erft, lna, 10th Dist. No. 03APR

577, 2004-Ohto•684, 15 (hAding #0 n® preJudkid enar mKlW from the firial cauet's

consdaretion of a motioriYor wxmYmy Judgment fised by the da(endfrig per[y prior to the

dispositiva motian daEej.

^ Someof V4AIz`6 dah^a of fe^d and rr^eoonduet mo the st^tjeet aEtl^e other^ of enor The
action and N^ c^mpldned aF k^ tlro otlmr iwo ^ aeror do rroR ^ to ^eer, much ^u
faW a mkwnducL

^,^b
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Im.33} IP a pariy moves for auarurauy Pxtmsd be(ore the cmPWm of discowery,

'tta3 responding party can request under Clv.R. 58n that the trW court afay nft on tlse

motion to avow furaw dWoovery. AkOre v. Kroger Cfl . 10th Diat. No. 10AP-431, 2010-

Ohk).6721, ¶23; 6MI Fed. Craft thaon v. BurloZt.10th t7IOt. No. 09AP-1024, 2010-Oha-

9027. ¶17. V1ttm a party fials to iile a Civ.R. Mn moHan, the trial court may rule on a

motion for summary ' Awwnent am W the mspmft par" dbwvaiy requeft nwon

cutstarWrp. Id.

W4} Here, the olerk's ori&ai asse sdmdule ad trial Tbr August' 17. 2011. The

cae® schedule doetTiabd May 13. 2011 as the dodNo for the fliing of dispositive

.motions. The Clark defendants tibd Ueir moii®n fa mnmay judgment w®0 before the

diaFwsibm motion deadNna, me^ k timely under Lac.R. 53.01. As WiFz did not seek

Civ.R. 56(F) nW the ttial coLfft did not err in deciding the Clark ' moiiori

before the diacav®ry perkyd bpeed. qccad3ngly, we ovanule YVnIz's thkd assgnment of

error.

(q35) We next tum Ho WiltZ's appaai Yrari the February 24, 2011 judgmant, i,®.,

appwl No.11AP-262. In that appeal, i11ikz d eWWo the foNowirg emors:

[1.] The fiiai Court eaed (and turther (famansirated .iFs bia$
agamst the plaintff and denied ihe plafitHF doe prooe$s), by
making a 2J24/11 onier•thatdehied the plainti(Pa Nfotion fa an
Order that Resorasitlers, Remses, and Gnnts Relief faQm the
Judgment Da1ad 12I20t10, "aft.the pinhfiif fded a Notice of
Appeal and whfle the Appeai was pendW and when the
Court did not hav® jurisftm to malos the ordar.

[2.) The trisi Court wred (and furfher deniad the pWnWs due
pmoess right'fo be °heetd° by the CoLat and dawwbmftd Os
bho • th® platn" by malang a 2/Z4111 order that
trmted ft ptalnCft 1119/11 moUa ►, which vm ciearlS►
idan 'bf+ed as beft a Civ.l^s 60(B) rrotion, only as a FAotion
for Reconskkwation (and a legal nullity).

• P1
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[3.] The irkl Court emed, by naOng a 2024/11 oed®r that is
agabid the w®tght of ovkbfwe that Is In the Record.

iP61 By uw1le's first asmgmmt of ar®r, she argtms thW the 1W cotat Mded the

jariedwbOn recessmy to nAe on her posNudgmud mabon. As we stabd aboMe;lMNz"s

past-jWWn®nt madon mquested the trW wurt to wrieconalder( I. mverag ], and granq ]

►ellef' from the Domrdmk 20,2010 k*menk (R. at 69.) In the

the motion. WIIZ aseaded that etas rnade her notton 'tn aocadanoe vuith any Court Rule

that ellows parfies to maCe a MatiM fRx Reconsideration and wkh Rule OW9)." -. (IR. 88 at

1; erwhasls sic.) Therefora, VYiIes niobw lsoight both reconsdombon and Civ.R.'80(B)

^

W7} The Ohio Rules of CH Procedun3 do nat provide for a motion f®r

mconsideradon of a firatl judgment Pft v. OhiO Dapt of Tianqm (1981). 67 Ohio St2d

378, paragraph one of the syllabus. Thus. a motion ior nocorasidWation flled aft a final

Judgm®nt, as areU as any niling a Viet court makes pn that mofton, are leW nWli6ies. W. at

380-81. S®® also Keby V. SkoliK 10fit Dist No. 10F►Fr235; 2010-0hio-4622,

Dwx;ar► v. CepiW S. Canarna* tltba ► Rbdevaoprnent taofp, 10th Disk Na 02AP-853,

7003-Qhio-1273,JR0. In the aase at bar, the fs1d wnt mdered a final judgna3iit when it

iesued tts t)ecember 20, 2010 detWon and entry. Conaaqueftt+o tlie wdent fhat VUib's

postiudgment motion sotqht reconekkirallon of the December 20. 2010 ]uclgment, it was •

a legal ntdlfty. ' Lkewise, to the axlent that the F®bnaary 24. 2011 jueJBnasnt denigd WINZ

. 8, too, raaa a IW) nullily.

{^36} In addltion to recon®iddration, UiPlla's postiudgment motion ako

asked the trial cwst to grant Cnr.R GD(B) n1flaF. A finat WgmarTt can be tfie. subject of a

Civ.R 8aB) matlon nSWinxnWgment FPYiPs at 380; Rose v. Z• ,10th

4t5 "?-- -
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Diat No. 10AP-91, 2o11-Ohro-37p2, q15. However, once a party has appeoW the

underiitrng juigment, the trial court rcaoas jurisdiction tn cbnskigr a civ.l2. 6o(B) motion for

relief fim judg®ent. Howerd v. Calilafic Soa'at Servs, of CuyWx" py.,1r^ (1 g84), 70
Ohio St3d 141, 147. The trial cwut only aquhm jursdic^ to cwmbw a Civ.R. 60(8)

motion if ths aPPelkLe oourt ramands iha marrN 4o tha trial caart for such aonstd®ratlcn.

Id.

M) Hem,1NA(z ftd her norice of appear frnm the Decmder 20, 2010 judgment

and her post4udgnerrt motion on the swm day. IAfdlz did not ask fior, and wa did not

initiate, a n:mand to the triar coyrt for cwddwation of WMz's pm"uftment motion. The

irial court, therefore. lack®d junbdrdion.to mnder judgment an VVelz's recjrxw for Civ.R.

60(Bj nelief. Conaequeritly, to the exdant fia,t the Fexuary 24, 2011 judgment denied

Willz Civ.R. 6fxB) relief, it Is a void judgmank See Pta[[s v. Hurley, 102 Ohio St.3d 81,

2004-0hio-1980, ¶11 (" 7f a aant acts vatfwut jurNdiEtion, ilm arry prodwnalion by that

court is vaid.' °).

{T40) Giwen N'e foragomg, we s[iNdn that porBmr of Witlz'a *st aasjgnment of

®reor Uwt asserts itatt ihe trW court (adced juisdfdion to mderpxlgmenE on her request

for Civ.R 60(8) relieF. We owa<rufe the remainder of the firgt asspnnrent of era. As our

ruling on the first aasignment of error n3nders the n3mdn'sg aasignmenis of arror nroot,.

we need not decde them.

{q41) In oammary, vkh r®gaM io app®ar No. 11AP-64, we overrule all of Wiliz's

assignmenis of ®rmr, and we aMrm the Deowdw 20, 2010 judgment of the Franidin

County Court of Common Nteas. Wfth regard to apped No.11AP 282, we susfain In part

and ovemab in part VWIz's first asswmwt of ®rror, and we fmd VHIIlz's second anO thind

fi3 3
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"angnmervls of error moot, BecaLm tto trial amat WdW jm1mdicdm to render the

Febnwy 24, 2011 judWnent we vaceft 1L

J in appmdAb.1L4P-64;
judprrant MumedIn peftmat In pait
snd sr apped Rb. 1 fAR282

BRYANT, P.J., arrcl iYACK, J., concur.

.^ 3//-
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IN THE COURT OF APPEALS OF OHI®

^iNIV-f
TENTH APPELLATE DISTRICT

PN+2,39

CLERii QF• CCUitTS

Cassandra Wilfz,

Plaintiff-Appellant,

V.

Clark Schaefer Hackmit & Co. et al.,

DeUendants,Appellees.

Nos.11AP-64/
and
11AP-282

(C.P.C. No.10CVMOS-11570)

(REGULAR CALENDAR)

JUDGMENT ENTRY

Far the mosorn st^ed in the decis(on of this court rendered herein an

'Novembsr 1, 2011, wlth negatd to appeal No. 11AP-64, we ovarrule aA of appellants

assignments of eeror, and we atfrm the Deoember 20, 2010 judgrnerit of the Franklin

tounty Court bf Common Plass. VVkh mgasd to appeal No. 11AP:2A2, wd susiainin

,pait aiid owrruls In part appelkwt's tirst asaignment of emor,_ar,ad^ fu^d.!!n'•^, .....a sUlrt'S

s®oond and tNrd asatmumb of wm moot. Baciue the tried court ledcsd jurisdictan fio

render the Fsbniary 24, 2011 judgment, we hereby vacate the triei omt's judgmsnt In

case No.11AP-282: C4xft shall be ®qual(y assssssd against the part<es.

KLATT, BRYANT, P.J., and TYACK, J.

^Jf^
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IN Ti tE COURT OF CONINi{3N PLEAS, FRANKLIN COUNTY, OHIO -

CASSANDRA WILTZ,
AM11:55,

CLERK Or t DUK"^ ^P{ i frffa n ,

vs.

CLARK SCHAEFER Hl4CKETT & CO., et ai.,

Defendants.

Case No. 10CVH08-11570

Judge Cain

DECISION AND ENTRY DENYING PLAINTIFF'S MOTION FOR
RECONSIDERATION FIL D JANUARY 19,2011

Rendered this ^ay of February 2011.

I

CAIN. J.

This matter is before this Court on PlarntiiPs Motion for Reconsideration, tifed

January 19, 2011. In the present motion, Plaintiff asks the Court to reconsider its

December 20, 2010 decision dismissing Piaintitfs Complaint. The Court wiiI not do

this. Plaintiff has presented nothing in the present motion that would cause the

Court to change its decision to dismiss Plaintitrs Complaint. As such, Plaintiffs

motion Is not well-taken, and is hereby DENIED.

IT IS SO ORDERED.

David E. Cain, Judge

Copies to:

Cassandra Wiifz
Plaintiff



Thomas H. Pyper
Counsel for Defendants, Clark Schaefer HacketLB Co. and Kent D. Pummel

David S. Bloomfield, Jr.
Ryan P. Sherman
Counsel far Defendants Schneider Downs & Co., Inc., Joseph Patrick, Roy
Lydic, and Bradley P. Tobe
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHBO.

CASSANDRA WILTZ, DEC2C Ppl 3: ^P

Ptaintiff, ^i°E^^ Gr i GGn ^ 5

vs. Case No. 10CVH08-11570

CLARK SCHAEFER HACKETi" & CO., et al., : Judge Cain

Defendants.

DECISION AND ENTRY GRANTING DEFFNDANI'S' CLARK SCHAEFER HACKETT &
CO AND KENT d PUMMEL. MOTION FOR SUMMARY JU^MENT FILED OCTOBER

29.2010

DECISIOM AND ENTRY GRANTING DEFENDANTS' SCHNEIDER DOWNS & CO
INC., JOE PATRICK. ROY LYDiC AND RADLEY TOBE MOTION FOR JUDGMEN_T

ON THE PLEADINGS FILED NOVEMBER 12 2010

ENTRY DISMISSING PLAINI7FFS COMPLAINT WITH PREJUDICE

Rendered dhQ2'fiiy of Decs:mber 2010.

CAIN, J.

This matter is before this Court on the above twro motions. Defendants, Clark

Schaefer Hackett & Co. and Kent D. Pummef' (hereinafter the °Clark Defendants"), filed

their Motion for Summary Judgment on October 29, 2010. Soon thereafter Defendants,

Schneider Downs & Co., Inc., Joe Patrick, Roy Lydic and Bradley Tobe (hereinafter the

'Schneider Defendants"), filed their Motion for Judgment on the F'leadings on November

12, 2010. These two motions are unopposed and are now ripe for decision.

. The Court vrill begin by addressing the Clark Defendants' motion. Plaintiff, acting

pro se, has initiated this action against both the Clark Defendants and the Schneider

Defendants asserting causes of actian for aiding and abetting discrimination in violation

' Mr. Pummel is an employee of Clsrk Schegrer Hackett & Co.

e93 r
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of R.C. 4112.02, negligence and maiprsctice, and intentional infliction of emotional

distress. The gist of Plaint'df's forty-two page Complaint is as foikrus. Plaintiff, who is

Afrioan-American, was hired by Moundbu'ikiers Guidance Center (hereinafter

°Moundbuikiers°) on April 28, 2008 as its Controller. Shortly after her hiring, Plaintff

alleges that she discovered that Moundbuildets' Board and empioyees had a practice of

preparing and maintaining materially false and misleading financial records and reports.

She further alleges that they utilized inapproprate accounting practices and procedures;

kept a"secnat" set of "off-the-books° records; and used faise and forged documents to

obtain loans and to support a merger. Plaintiff aRages she also discovered that the Clark

Defendants, an accounting firm, assisted Moundbuikfers with the "improper and

unethical accounting and reporting praclices."

Piaintiff made verbal and written complaints to Moundbuilders' Officers regarding

the accounting practices and, allegedly, their response was to subject her to threats,

intimidation, harassment, and differerrtial tneatment due to her raee. She then

complained to the Board of iWoundbuikiers and contends that instead of addressing her

issues, the Board hired the Clark Defendants to assist in concealing the improper

accounting practices. According to Plaintiff, Moundbuikiers' Board and Officers

concocted a scheme to terminate her employment, which occurred on August 8, 2i>t}8

and in order to disguise their `retaliation," they asked the Clark Defendants to provide

verbal and written statements characterizing Plaint?fPs complaints as unsound, untnie,

and indicative of her lack of accounting knowiedge and skills. Plaintiff contends that the

Clark Defendants acquiesced and made these statements knowing that they were false.

2
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and would cause Plaintiffs temHnation and other injury. Piaintitf's causes of action

against the Clark Defendants stem from these altegations.

Summary Judgment was estabrished thnugh Civ. R. 58 as a procedural device to

terminate fftafion when there is no need for a formal trial. Norris v. Ohio Std. Co. (1982),

70 Ohio St 2d 1. The rule mandates that ft foltowing be estsbitshed: (1) that there is no

genuine issue of any material fact; (2) tt0 the moving party is entiNed to judgment as a

matter of faw; and (3) that reasonable minds can cxmme to but one conclusion and, vfewing

the evidence most strongFy In favor of the non-moving party, that conctusron is adverse to

the non-moving party. Bostic v. Connor (1988), 37 Ohio St. 3d 144.

Summary Judgment vA! not be granted unless the movant sufficiently

demonstrates the absence of any genuine issue of materiat fact. A "party seeking

summary judgment, on the ground that the nonmoving party cannot prave its case, bears

the inidal burden of infaming the trial court of the basis for the nwtion, and identiiying

those portions of the record that demonstrate the absence of a genuine issue of material

fact on the essential element(s) of fhe nonmoving partyr's ofains." Dresher v. Burt (1996),

75 Ohio St 3d 260, 293. Civ. R. 56(C) sets forth an exdusive fist of documentary evidence

that a court may consider when reviewing a motion for 5ummary Judgment.

In accordance with Civ. R. 56(E), when a property supported motion for Summary

Judgment is made, the nonmoving party may not rest upon the mere allegations or denials

contained in the pleadings but must come forward with specific facts demonstrating a

genuine issue of fact for triaL tf the nonmoving party does not so respond, Summary

Judgment, if appropriate, shall be entered against him.

3
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The Clark Defendants move the Court for Summary Judgment arguing that there

is no evidentiary merit to PlaintffPs ciaims. In support of this conteniion, the Clark

Defendants present the affidavit of Kent D. Pummel. According to Mr. Pummel, the

Clark Defendants performed auditing services for Moundbuilders for its 2003 through

2007 fiscal years. See Affidavit of Kent D. Pummel at ¶4. On June 16, 2008,

MoundbuAders' CEO faxed Mr. Pummel two documents: a letter written by Plaintiff

oonceming Moundbuilders' accounting practices and correspondence written by the

CFO in response to Ptaintiff's letter. Mr. Pummel reviewed these letters and, upon

subsequent contact by Mourtdbuiiders' CEO, infnrmed him that the °situation described

appeared to be an issue of miscommunication beiween" Plaintiff and the CFO. Id. at ¶T.

Further, Mr. Pummel states that at no time was if made known to him that

Moundbuilders was contemplating any empioyment-related discipline against Plaintiff.

Finally, Mr. Pummel states that he was unaware of PiaintifPs race and this subject was

never mentioned or discussed. ld. at ¶8.

On July 21, 2008, one of Moundbuitders' Board members contacted Mr. Pummel

and inquired as to whether, due to his professional experience and famiiiarity with

Moundbuilders' practices, he would be witling to discuss his impressions about the

matters raised in the correspondences with Moundbuilders' Board of Trustees. Mr.

Pummel agreed, and, within a few days, participated in a conference cali where he

again indicated that it appeared there was a miscommunicatPon between Plaintiff and

the CFO. He states that he also acknowledged there was some validity to some of

PlaintifPs criticisms. Id. at ¶8. Mr. Pummel states that there was no mention of PlaintifPs

race or of any disciplinary action during the conference call. Id. at ¶10. The Clark

4
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Defendants had no further contact with anyone conceming Plaintiff until she filed a

separate tawsuit against Moundbufiders. Id. atIl11.

Plaintiff's Complaint aikKjes that the Clark Defendants were involved in and

assisted Moundbuilders' raciai d'ascr9mination and her unlawful termination. R.C.

4112.02(A) provides that it shall be an unia+nrFul discriminatory practies "[f]or_any

empioyer, because of the race [or] color "' ` of any person, to discharge without just

cause, to refuse to hire, or otherwise to discriminate against that person with respect to

hire, tenure, terms, conditions, or priuiieges of employment, or any matter directly or

indirectly related to employment.' Under R.C. 4112.02(J), it is also unlawful "[f]or any

person to aid, abet, incite, compel, or coerce the doing of any act deciared by this

section to be an unlawful discri ♦ninatory practice, or to attempt direcity or indirectly

to commit any aei dectared by this section to be an unlawful discriminatory practit:e.'

Here, the undisputed evidenoe demonstrafts that: (1) Plaintiff was hired by

Moundbuilders after the Clark Defendants were no longer performing auditing services

for the company; (2) the Clark Defendants were not aware of Plaintiffs race; and (3)

Moundbuilders never discussed any employment-related discipline issues with the Clark

Defendants. From these uncontroverted facts, reasonabie minds could only conclude

ihat the Clark Defendants in no way aided or abetted unlawful racial discrlminaiion, and

such a salacious charge against them is simply not warranted. Due to the fact that

Plaintiff has not bothered to respond to the Clark Defendants' motion, there is nothing

before the Court to contradict this determination.

in her Comptaint, Plaintiff also asserts a aiain against the Clark Defendants for

negligence and/or accounting malpractice. it is clear not only from the undisputed
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evidence, but also from Piainffs own Compiaint, that she lacks standing to seek any

refief pursuant to this ciaim. The Ciark Defendants owed a duty of care to

Moundbuiiders, the entity that retained them, not Piaintiff. Furthemore. fuioundbuikiers

and the Clark Defendants' profbssionat reiationship ended morrihs before Plaintiff was

even hired. Summary Judgment must be granted to the Clark Defendants as to this

claim.

Piaintiff's final claim against the Clark Defendants is for intentional infliction of

emotionai distress. To establish a claim for inten6onai infiictior ► of emotionai distress, a

piaintiff must prove the following four elements:

1) that the actor either intended to cause emotionai distress or knew or
should have known that actions taken would resu9t In serious eniotionai
distress to the piaintiff:

2) that the actor's conduct was so extreme and outrageous as to go
'beyond all possible bounds of decency and was suoh that it can be
considered as 'utteriy intolerable in a civilized oommunity';

3) that the aetor's actions were the proximate cause of the plaintiffs
psychic injury; and

4) that the mental anguish suffered by plaintiff is serious and of a nature
that'no reasonable [person] could be expected to endure it'

Oglesbv v. City of Coiumbus (2002, Frankiin), 2002-4hio-3784 at ¶10; 4uotin,g inhne v.

Akron Beacon Journal (2002, Summit), 2002-t)hio-3191. The Tenth District Court of

Appeals has stated:

[w]e emphasize that major outrage is essential to the tort; and the mere
fact that the actor knows #W the other wfii regard the conduct as insulting,
or wiii have his feelings hurt, is not enough. Only conduct that is truly
outrageous, intolerable and beyond the bounds of decency is actionabie;
persons are expected to be hardened to a considerable degree of
inconsiderate, annoying and insuking behavior. Insults, foui language,
hostile tempers, and even threats must sometimes be tolerated in our
rough and mmbie society.

^^^
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Strausbaoh v Ohio Dept. ^f Trans. (2002, Franklin), 2002-Ohia-6627 at ¶14 (Citations

omitted).

Upon review, the Court finds the evidence in this matter to be insufficient to

support a finding that the Clark Defendants intentionally inflicted emotionai distress

upon Plaintiff. The Clark Defendants perfomred auditing services for Moundbuilders

from 2003 to 2007. The only possible negative thing that the Clark Defendants said

about Plaintiff was they felt that there was a miscommunication between Plaintiff and

Moundbuitders' CFO. In fact, Mr. Pummel stated in his atfidavit that he told

Moundbuilders' Board that some of Ptaintfffs criticisms were valid. Finaily, there was

never any discussion with the Clark Defendants as to PlaintifPs race or disciplinary

action. Reasonable minds could only find that the Clark Defendants nefther intended to

cause, nor actually caused Plainti[f any emotionat distress. Summary Judgment must be

awarded to the Clark Defendants.

This brings the Court to the Schneider Defendan'ts' Motoon for judgment on the

Pteadings. The Schneider Defendanis were hired by Moundbuiiders on October 20,

2008 to perform auditing services. This was two months after Plaintiff was terminated

from her employment. The Court cannot figure out how the Schneider Defendants are in

any way linked to the alleged discrimination that Plafrntiti experienced two months before

the Schneider Defendants were hired. Since this is so, the Court must grant the

Schneider Defendants' motion and dismiss Plaintiit's claims against them. Due to the

fact that Plaintiff has failed to respond to the Schneider Defendants' motion, there is

nothing before the Court to eontradict this determination.

7
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After review and oonsideration, the Court's ruling is as foilowrs:

Defendants', Ctark Schaefer Hackett & Ca. and Kent D. Pummel, Motion for

Summary Judgment is vrelt-taken, and is herby GRANTED.

Defendants', Schneider Downs & Co., tnc., Joe Patrick, Roy Lydic and Bradley

Tobe, Motion for Judgment on the Pleadings is wefl'taken, and is hereby GRANTED.

I It is hereby ORDERED that judgment is entered in this matter as to all

Defendants. Plaintiffs Complaint is hereby DISMISSED WITH PREJUDICE in its

entirety. There is no just cause for delay.

IT IS SO ORDERED.

Copies to:

Cassandra Wiltz
Plaintiff

Thomas H. Pyper
Counsel for Defendants, Clark Schaefer Hackett & Co. and Kent D. Pummel

David S. Bloomfield, Jr.
Ryan P. Sherman
Counsel for Defendants Schneider powns & Co., Inc., Joseph Patrick, Roy Lydic, and
Bradley P. Tobe
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