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hearing the Appeal on its merits’.
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APPENDIX:

5/9/12 Journal Entry of Tenth District Court of Appeals (denying Appellant’s
Motion for Reconsideration of Decision that Denied Extension Request,
denying Appellant’s Motion for Leave to File Appeal Brief Instanter, and
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Applications for Reconsideration and En Banc Consideration and denying
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4/17/12 Journal Entry of Tenth District Court of Appeals (denying appellant’s
3/23/12 Motion for Extension of Due Date of Appeal Brief), for Docket No.
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3/23/12 Motion to File a Long Brief), for Docket No. 12-AP-000169
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plaintiff’s 2/6/12 request for the trial Court to comply with the Court of Appeal’s
12/22/11 remand decision and 12/28/11 remand entry (and to hear the 1/19/11
Motion for Relief)), for case No. 10CVI081 1570

1/30/12 Decision and Entry of Franklin County Common Pleas Court {denying
plaintiff’s 12/20/11 Motion for Relief), for case No.10CVH0811570
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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL

INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case is of public interest and great general interest and involves a substantial constitutional

question, for the following reasons:

(1) The Tenth District Court ruled that my explanation for not filing my Appeal Brief by its
original due date was inadequate and was justification for dismissing the Appeal. The explanation
that I had “provided’ and ‘demonstrated’ was that “my timely filed Motion for an Extension of the
Due Date of my Appeal Brief tolled the time for filing my Appeal Brief, I filed my Appeal Brief on
the day that my extension-request motion had proposed as the new due date, and the Court did
not advise me that my extension-request motion had been denied until after the original due date
for the Appeal Brief had lapsed and after I had already filed the Appeal Brief”. The ruling that was
made by the Tenth District Court is of public interest and great general interest, because it sets a
new precedent that is inconsistent with rules of other Ohio District Courts, which dictate that a
timely ﬁled Motion for an Extension of the Due Date of an Appeal Brief does toll the time for
filing the Brief. (See Proposition of Law #1.) When there is a lack of uniformity in decisions/rules
that are made by Courts, there are conflicting precedents and the likelihood that more cases will
need to come before District Courts (and will unnecessarily burden the Court system) is increased.
(2) When a timely filed Motion for an Extension of a Due Date is not ruled on “before the original
due date lapses’ and the action is subsequently dismissed “because the original due date was not
met” (as occurred in this current case), the dismissal decision is erroneous, arbitrary, capricious,
and unreasonable (as the Ninth District Court of Appeals has ruled) and the movant has been
denied a constitutional due process right to be heard. (See Proposition of Law #11)

(3) For this current case, the Tenth District Court showed its interpretation of App.R. 26(2)(a),
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by allowing the panel that made the decision that was the subject of my Application for En Banc
Consideration to determine “whether or not a conflict existed and the Court would convene en
banc”. Other Ohio District Courts have interpreted App.R. 26(2)(a) to mean that the
determination should be made by the ‘majority of the en banc Court’. (See Proposition of Law
#V.) This issue is of public and great general interest, because Appellate rules are directives for all
Courts to follow and are meant to be interpreted in a singular manner. When there are conflicting
interpretations, the Supreme Court should decide which interpretation is appropriate.

(4) I was a denied my constitutional due process right to be heard and App.R. 25, App.R. 26, and
the Appeal process were rendered meaningless, because the Tenth District Court denied my
Applications for Reconsideration and En Banc Consideration and my Motion to Certify a
Conflict, while erroneously stating that there were no inconsistencies between decisions, failing ‘
to ‘identify the cases’ and to ‘acknowledge/address the issues’ that were subjects of the
Applications and Motions, and failing to acknowledge/correct its obvious error that I had brought
to its attention. For example, there were 4 cases that were subjects of my Motion to Certify a
Conflict, but the decision that denied my Motion would not identify or address/discuss a single
one of the cases. (See also Proposition of Law #V1.) The decision that was made by the Tenth
District Court is of interest to all citizens of Ohio, who have a right to expect that (when they
participate in an Appeal) they will be afforded due process and the Appeal process will be
meaningful. Whether or not the Supreme Court will address the subjects of the conflicts between
the decision for this current case and the decisions for other cases (that the Tenth District Court
would not address) is also an issue that is of public and great general interest, because there
should be uniformity in decisions that are made by Courts (for the reason described in (1), above).

(S) An issue of this case concerns the fact that the trial Court refused ‘to docket’ and “to comply
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with® the Court of Appeal’s order that remanded the case to the trial Court (which was made
because a prejudicial error bad occurred) and the Court of Appeals failed and refused to cqmpel
compliance with the remand-order. (See Proposition of Law #VIL). The Court of Appeals has a
duty to compel compliance with its orders. When it refuses to perform its duty, the Supreme
Court should exercise supervisory authority (by accepting jurisdiction of the case, so that the
matter can be reviewed). Whether or not the Supreme Court will exercise such authority, 1s a
subject that is of interest to all citizens of Ohio, who have a right to make an Appeal and to expect
a meaningful Appeal process (where the Courts correct their errors and enforce their orders).

(6) Ohio citizens who make an Appeal have a right to expect that their evidence will be reviewed
and their Appeal will be heard. Assignment of Error #6 of my Appeal Brief contains evidence to
prove that the appellees are guilty of unlawful behavior, but my Appeal was not heard.

STATEMENT OF THE CASE AND FACTS

[ filed an 8/6/10 complaint in Franklin County, which charges appellees with Retaliation, violating
laws against discrimination and O.R.C. 4112.02, Negligence (that caused injury to me), and
Intentional Infliction of Emotional Distress. My charges relate to the behavior of the appeliees and

agents for Moundbuilders (who are the appellees for Wiltz v. Moundbuilders Guidance Ctr et. al.,

“Supreme Court Case #12-0922). The appeliees filed 2 Summary Judgment Motion and Motion for
a Judgment on the Pleadings. T was not served with the motions, was unaware that they had been
made, and did not oppose them. The motions included known false/fraudulent claims, affidavits,
and evidence. The trial Court made a 12/20/10 decision that dismissed the case, cited the fact that
I did not respond to the motions as being the reason that the motions’ arguments and evidence
were deemed to be true, and (erroneously) did not consider a single agsertion that was in my

8/6/10 complaint. On 1/19/11, 1 filed a Civ.R. 60(B) motion and a Notice of Appeal, for the

3



12/20/10 decision. On 2/24/11, the trial Court denied my 1/19/11 motion, in a decision that did
not address (in any manner) the arguments and evidence of my 1/19/11 motion. On 3/28/11, I
filed a Notice of Appeal, for the 2/24/11 decision. The Court of Appeals made an 11/1/11
decision, which denied my 2 Appeals and vacated the 2/24/11 decision that the trial Court did not
have jurisdiction to make. I filed an 11/14/11 Motion for Reconsideration, in which I asked the
Court of Appeals to remand the case ‘so that my 1/19/12 Civ.R. 60(B) motion could be
considered by the trial Court’. fled 2 12/20/11 Civ.R. 60(B) motion in the trial Court, which had
arguments and evidence that were different from the arguments and evidence of my 1/ 19/11
motion, and T did not withdraw my 1/19/11 motion. On 12/22/11, the Court of Appeals remanded
the case ‘so that my 1/19/11 motion could be considered’. The trial Court failed to ‘acknowledge
the existence of the remand decision and entry. The trial Court made a 1/30/12 decision that
stated (on its face) that it was a denial only of my 12/20/11 motion and that did not address a
single argument or piece of evidence from my 12/20/11 motion. On 2/6/12, 1 filed a motion in
which T asked the trial Court to hear my 1/19/11 motion, as the 12/22/11 remand decision and
12/28/11 remand entry had di}ected it to do. The trial Court made a 2/23/12 decision that dented
my 2/6/12 motion and falsely implied that a decision had already been made for my 1/19/11
motion. I filed a 2/28/12 Notice of Appeal, for the 1/30/12 and 2/23/12 decisions. On 3/23/12, 1
filed and served to the appellees a Motion for an Extension ‘until 4/18/12’ of the due date for my
Appeal Brief On 4/18/12, 1 filed and served an Appeal Brief and Appendix. On 4/20/12, 1
received an order that denied my 3/23/12 Motion for an Extension, which had been ‘made’ and
‘put into the mail’ on 4/17/12. On 4/30/12, 1 filed and served a Motion for Reconsideration of the
4/17/12 Decision and a Motion for Leave to File an Appeal Brief (which requested that the Court

accept the Brief that I filed on 4/18/12 and which is referred to, in this current brief, as a “Motion
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for Leave to File an Appeal Brief Instanter”). On 5/7/12, 1 filed and served an Opposition to the
appellees’ 4/25/12 Motion to Dismiss the Appeal. On 5/9/12, the Court denied my 4/30/ 12
Motions and granted the Motion to Dismiss. On 5/21/12, 1 filed and served Applications for
Reconsideration and En Banc Consideration and a Motion to Certify a Conflict. On 7/26/12, the
Court denied my Applications and Motion. The following argument supports my position that the
Court erred and abused its discretion, when making the 5/9/12 and 7/26/12 decisions.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: A timely-filed Motion to Extend the Due Date of an Appeal Brief
tolls the time for filing the Appeal Brief (and an Appeal Brief that is filed ‘on the date that
the extension request motion had propesed as the new due date’ and ‘while the appellant is
waiting for a ruling on the extension request motion’ is timely filed).

I filed my Appeal Brief on 4/18/12, for the following reasons: My Appeal Brief was originally due

on 4/4/12, because AppR. 18(A) dictated that it was due 20 days after the Clerk mailed the

Notice that indicated that the Record had been filed with the Court of Appeals, App_l_{ 14(C)
dictated that 3 days should have been édded to the period, and the Clerk mailed the Notice to me
on 3/12/12. On 3/23/12, 1 filed and served to the appellees a Motion for an Order Extending
“Until 4/18/12° the Due Date of my Appeal Brief and Appendix, which was timely filed and met
the requirements of Court rules. Among other things, my motion provided proof of illness, to
support why 1 needed an extension. When I asked the staff of the Office of the Clerk (on 3/23/12)
if filing the motion tolled the time for filing my Brief, 1 was advised that the question could not be
answered. I noted that other Courts of Appeals in Ohio have rules (such as Loc.R. 18(A)(3) of
the Ninth District) that dictate that filing a motion that requests an extension of the due date for
an Appeal Brief does toll the time for filing the Brief The Hamilton County Court of Appeals has

also published a document called ‘Frequently asked Questions and Answers’, which is in the
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Record for this current case. If states that a Motion to Extend the Time to File a Appeal Brief
tolls the time for filing the Brief. The decision that denied my 3/23/12 motion was ‘made in’ and
‘mailed to me in’ the afternoon of 4/17/12 and was ‘received by me in’ the afternoon of 4/20/12
(as the 4/30/12 sworn Affidavit that I filed with the Court states). I did not know, when I filed my
Brief at 9:47 am on 4/18/12, that my 3/23/12 extension request had been denied. Given that T had
requested an extension ‘until 4/18/12°, my 4/18/12 filing did not represent undue delay in filing.
The 4/17/12 decision that denied my 3/23/12 Motion for an Extension did not provide an
explanation for the denial. I (therefore) filed a 4/30/12 Motion for Reconsideration of the 4/17/12
Decision, in which I ‘stated’ and ‘demonstrated’ the facts that are described in the preceding
paragraph. The 5/9/12 entry that denied my 4/30/12 Motion for Reconsideration did not address
(in any manner) the subject of my 3/23/12 extension request. The 5/9/12 entry did state (in
response to my 4/30/12 Motion for Leave to File my Appeal Brief Instanter and in response to the
appellees’ Motion to Dismiss the Appeal) that my Appeal was dismissed because the Brief that 1
filed on 4/18/12 was filed ‘late’ and ‘without leave of Court’ and because ‘my explanation for the
alleged late-filing was not adequate or sufficient’. The 5/9/12 entry also would not acknowledge
what my explanation for filing the Brief on 4/18/12 was, even though the explanation was
described and demonstrated in both of my 4/30/12 Motions and in my 5/7/12 Oppesition to the
Motion to Dismiss. In truth, the 4/18/12 filing was not a late-filing (because my 3/23/12 motion
tolled the time for filing my Brief), I filed a Motion for Leave to File the Brief ‘when the Court
advised me that my extension request was denied’, and my explanation for the 4/18/12 filing was
adequate/sufficient. (See Proposition of Law #1L, concerning the fact that my explanation was
adequate/sufficient.) 1 filed a 5/21/12 Application for Reconsideration of the 5/9/12 entry, in

which T repeated my explanation for the 4/18/12 filing. The 7/26/12 decision that denied my
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Application also would not address (in any manner) the subject of my 3/23/12 extension request.

Proposition of Law No. II: It is an error, a denial of a due-process right to be heard, and an
abuse of discretion, for a2 Court of Appeals to fail to rule (before the due date for an Appeal
Brief passes) on a timely-filed Motion for an Extension of the Due Date of the Appeal Brief,
to deny the extension-request motion only after the original due date has lapsed, to fail to
provide an explanation for the denial of the extension-request motion {which was
unopposed and was supported with evidence of good causes for the request), to strike from
the Record an Appeal Brief that was filed ‘on the date that the extension-request motion
had proposed as the new due date’ and ‘when the appellant was waiting for a ruling on the
extension-regquest motion’, and to make a decision that dismisses the Appeal, strikes the
Appeal Brief from the Record, and denies 2 Motion for Leave to File the Appeal Brief
Tnstanter (which was filed after the Court denied the extension-request motion) “when the
appellant has meritorious claims” and “on the basis of claims that the Appeal Brief was
filed late and without leave of Court and that the explanation for the alleged late-filing
(which the Court refuses to identify and which concerns the fact that the appellant was
awaiting a raling on the extension-request meotion) is inadequate and insufficient”.

The 5/9/12 entry/decision indicates that denying my Motion for Leave to File an Appeal Brief
Instanter and dismissing my Appeal (and granting the appellees’ motion to strike my Appeal Brief
from the Record) was justified because “My Appeal Brief was due on 4/1/12 and I failed to
adequately/sufficiently explain why I did not file it until 4/18/12°. These claims are erroneous,
arbitrary, cé.plicious, and unreasonable. Proposition of Law #1 explains why my Appeal Brief was
originally due on 4/4/12 and describes the explanation that I provided to the Court regarding why
I did not file it until 4/18/12. A decision that was made by the Ninth District Court indicates that
my explanation was adequate/sufficient. As I pointed out in my 5/21/12 Motion to Certify a
Conflict, in GMAC Mtge., LLC v. Jacobs (196 Ohio App.3 167, 2011-Ohio-178), the plaintiff
filed a Motion for Summary Judgment and the defendant filed a timely Motion for an Extension of
the Due Date of the Response to that motion. The trial Court did not rule oﬁ the extension-
request motion, before the Response period lapsed. After the Response period lapsed, the Court
granted the Summary Judgment Motion and the defendant filed a Civ.R. 60(B) Motion for Relief,

which was denied. The Court of Appeals indicated that it was an “error’ and that it may also have
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been ‘arbitrary, unreasonable, or anconscionable’, for the trial Court to fail to make a decision
for the timely filed Motion for an Extension ‘before the Response period lapsed” and to implicitly
deny the motion and that the error did not require corrective action to be taken “only because it
had been rendered harmless (by the defendant’s inaction)”. The Ninth District Court stated that
We note that we do not condone the trial Court’s failure to expressly rule on Jacobs’ timely
motion for an extension. We recognize that the trial court’s failure to rule put Jacobs intc a
predicament because he did not know whether his extension would be granted or if he would
be required to submit his response 0 GMAC’s summary judgment motion within the stationary
time frame . . . even assuming that the trial court’s implicit denial of Jacobs’ motion was
arbitrary, unreasonable, or unconscionable (emphasis added), Jacobs has not appealed the
Court’s denial of his Civ.R. 60(B) relief, m which the trial court determined that he did not
have a meritorious defense. In light of that unchallenged determination, any error by the court
(emphasis added) in implicitly denying the motion for extension of time is rendered harmiess.
For this current case, I adequately/sufficiently ‘explained” and ‘demonstrated” to the Court that
my timely Motion for an Extension was not ruled on ‘before the original due date for my Appeal
Brief lapsed’ and 1 was not advised of the denial of my motion ‘until after 4/18/12°. The arbitrary,
capricious, and unreasonable behavior and error (of failing to rule on my motion, before the due
date of my Appeal Brief had passed) was not ‘harmless’. It caused the dismissal of my Appeal. It
was also a denial of my due-process right to be heard. Furthermore, 1 have meritorious claims
against the appellees (as I proved in Assignment of Error #6 of my 4/18/12 Appeal Brief and as I
stated in my 3/23/12 Motion, 4/30/12 Motions, and 5/7/12 Opposition Brief). The Court has not
stated that T do not have meritorious claims. The Court’s arbitrary, capricious, and unreasonable
behavior also included making 4/17/12 and 5/9/12 decisions that provided no reason for the denial
of my unopposed extension-request motion {which provided evidence of ‘good causes’ for the
request) and that would not acknowledge my explanation for filing my Appeal Brief on 4/18/12.
Proposition of Law No I1I: It is an error and an abuse of discretion, for a Court of Appeals

to make a decision that denies a Motion for Leave to File an Appeal Brief Instanter, strikes
the Appeal Brief from the Record, and dismisses the Appeal ‘all on the basis of a claim that
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the Brief was filed late’, when accepting the Brief that was filed would not cause prejudice
to appellees, the decision did pot address the subjects of ‘prejudice to the appellees’ and
‘undue delay’, and the Court has a histery of ruling that “The Court prefers to hear cases
on their merits and, when an intent to prosecute an Appeal has been demonstrated, a late-
filed Brief should be accepted and a Motion for Leave to File a Brief should be granted “if
there is no apparent prejudice to the appellee’ and ‘even if there has been undue delay’ .

The 5/9/12 decision denied my Motion for Leave to File an Appeal Brief and granted appellees’
Motion to Dismiss. In Perry v. Perry (7 Ohio App.3d 318, 455 N.E.2d 689) the Court stated that

This matter comes before the Court on appellee’s motion to dismiss and appellant’s motion
for leave to file a brief. . . . Local R. 8(D) provides that appellant must “demonstrate that no
undue delay and no prejudice to the appellee has been caused”, by appellant’s failure to file her
brief timely. . . . Appellant stated in her brief that her failure to file a timely brief was due to
inadvertence. . . . Although the appellant has not acted diligently, we do not feel that dismissal
is warranted in this case. . . . In Wilcox and Schlosser Co., L.P.A. v. O’Brien (Feb 4, 1982),
No. 81AP-788, unreported, . . . we stated: “Accordingly, appellant, while not acting difigently
nor timely, has evinced an intent and effort to prosecute the appeal. While there has been undue
delay, there is no apparent prejudice to appellee resulting from the undue delay. Under the
circumstances of this case, the court finds that the interest of determining upon their merits
appeals which have been prosecuied, even though untimely, justifies the granting of the
appellant’s motion to file his brief instanter” . . . Similarly, in this case, appellant has made
an effort to prosecute this appeal albeit in an untimely manner. As this court noted in Wilcox,
we prefer to determine appeals upon the merits. In this case, appellee has suffered no apparent
prejudice as a result of the delay and, therefore. . . the motion to file a brief is sustained.

I discussed and demonstrated the following facts/issues, in my two 4/30/12 motions, 5/7/12
Opposition to the Motion to Dismiss, and 5/21/12 Applications for Reconsideration and En Banc
Consideration (where I pointed out that the 5/9/12 decision overlooked and failed to address the
facts/issues): (1) There was no undue delay in filing my Appeal Brief on 4/18/12, for the reasons
described in Proposition of Law #1, (2) T evinced an effort to prosecute the Appeal (by filing
motions and briefs), (3) Filing my Brief on 4/18/12 did not cause prejudice to appellees and
granting my 4/30/12 motions (and allowing the Brief that 1 filed on 4/18/12 to be accepted) would
not cause prejudice, (4) As proof of the lack of prejudice, the appellees filed a 3/28/11 Response

to my 3/23/12 Motion which stated that they did not oppose my request for an extension ‘until
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4/18/12" of the due date for my Brief and fled a 4/25/12 Motion that stated that they wanted a
20-day extension of the due date for their Response to my 4/18/12 Brief ‘in the event that their
Motion to Dismiss was denied’. They did not state that “if my 4/18/12 Brief was accepted ‘for
filing’, they would be prejudice » and (5) The Court did not state that there was undue delay,
that 1 did not act diligently, that T did not demonstrate that there was ‘no undue delay’ and ‘no
prejudice to appellees’, or that the 5/9/12 decision was made ‘because of prejudice to appellees’.
The 7/26/12 decision for my 5/21/12 Applications also overlooked the facts/issues described in
the preceding paragraph. When discussing my Application for Reconsideration (only), the 7/26/12
decision merely stated (on its page 2) that the circumstances in Perry v. Perry justified granting
the Motion for Leave to File a Brief and that the Court was not required to accept a Brief. The
Court abused _its discretion, made a decision that was arbitrary, capricious, and ynreasonable, and
failed to acknowledge that the circumstances in Perry v. Perry (ie: the appellant demonstrated that
there was no prejudice to the appellee) are the same as the circumstances in this current case.
Propesition of Law No. IV: It is an error and an abuse of discretion, for a Court of Appeals
to dismiss an Appeal ‘on the basis of an appeliee’s claim about non-service of an Appeal
Brief’, when the appellee did not support the claim with evidence, the Record shows that
the appellant complied with Court rules regarding service, the order that dismissed the
Appeal did not address the subject of ‘presumption of service’, and a hearing was not held.
The 5/9/12 entry/decision states that my Appeal was dismissed because the appellees averred that
they were not served with my Appeal Brief. In my 5/21/12 Applications for Reconsideration and
En Banc Consideration and Motion to Certify a Conflict, 1 discussed and demonstrated the
following facts/issues (and I pointed out that the 5/9/12 decision overlooked and failed to address
these factsfissues): (1) My Certificate of Service (which is page 36 of my 4/18/12 Appeal Brief)

and the 4/30/12 sworn Affidavit that T filed show that, when I filed and served my Appeal Brief on

4/18/12, T complied with App.R. 13(B), 13(C), and 13(D) (regarding service), (2) The appellees’
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averment that they were not served (in their 4/25/12 Motion to Dismiss) was not supported with a
sworn statement, affidavit, testimony, or any other type of evidence, (3) There was a presumption
of a 4/18/12 service and the Record does not contain evidence to rebut the presumption, (4) Like

the Courts did in other cases, the presumption of service should have been recognized and my

Appeal should not have been dismissed, (5) In Wiliz v. Clarke, Schaefer, et. al. (2011-Ohio-
5616), the defendants filed Motions to Dismiss my complaint, the trial Court made a 12/20/10
decision that dismissed my complaint and cited the fact that 1 did not respond to the motions as
the reason that claims in the motions were deemed to be true, I filed a 1/11 Motion to Vacate the
dismissal judgment (which included a sworn Affidavit that indicated that I was not served with the
defendants’ motions), and 1 averred in an Appeal Brief that I was not served. In an 11/1/11
decision, the Court of Appeals indicated that my sworn Affidavit could not be considered as part
of the Record (because it was not in the Record ‘at 12/20/10°) and stated that . . Where the
Record reflects that a party has followed Ohio Civil Rules of Procedure, courts presume proper
service unless the presumption is rebutted with sufficient evidence . . . Here, each motion included
a certificate of service . . . As the defendants complied with Civ.R. 5, a presumption of proper
service arose. At the time that the trial Court rendered its December 20, 2010 judgment, no
evidence in the record (emphasis added) rebutted this presumption.”, and (6) In decisions that
were made by the Eighth District Court (in Rafalski v. Oates, 17 Ohio App.3d 65, 66, 477 NE.

2d 1212), the Fifth District Court (in Thompson v. Scott Bayer, DBA Bayer Plumbing and

Heating, 2011 WL 6119282 (Ohio App. 5 Dist.)), and the First District Court (in Infinity

Broadcasting, Inc. v. Brewer, 2003-Ohio-1022) the Courts found that, when civil rules for service

have been followed by a plaintiff, there is a presumption of service, the defendant has the burden

of proving that service did not take place, and the defendant can rebut the presumption only with
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evidence (such as an affidavit, a sworn statement, or testimony). In Infinity Broadcasting, Tnc. v.
Brewer (2003-Ohio-1022) the Court also held that, if evidence that supports the claim of non-
service is presented, the Court has a duty to hold a hearing “to assess the claim’s credibility’.

The 7/26/12 decision for my 5/21/12 Applications and Motion also a:bitrai’ily, capriciously, and
unreasonably overlooked (and did not address) the facts/issues described in the paragraph above
and erroneously stated (on page 2) that the 5/9/12 decision did not conflict with other decisions.
Proposition of Law Ne. V: The Court of Appeals erred and abunsed its discretion, by

denying the appellant’s Application for En Banc Consideration and failing to allow the
majority of the en banc Court to decide if the Application would be considered en banc.

On page 2 of the 7/26/12 decision, the panel that made the 5/9/12 entry/decision stated that my
5/21/12 Application for En Banc Consideration was denied because ‘the 5/9/12 journal entry does

not conflict with the decisions made in Perry v, Perry or in Wiliz v. Clark, Schaefer, et. al. (2011-

Ohio-5616). The 7/26/12 decision was erroneous, arbitrary, capricious, and unreasonable. (See
Proposition of Law #VL) The Court also erred, because it was the majority of the en banc Court
that should have made the decision regarding whether or not a conflict existed. App.R. 26(2)(a)
states that “Upon a determination that two or more of the decisions of the Court in which they sit
are in conflict, a majority of the en banc court may order that an appeal or other proceeding be
considered en banc”. As a reasonable person would conclude, when a panel ignores facts/issues
that are the subjects of an Application for En Banc Consideration (as the panel did for this current
case), it is not likely that the same panel would state that a conflict exists and allow the
Application to be considered en banc. Although App.R. 26(2)(2) does not identify who should
make the determination regarding whether or not a conflict exists, some District Courts bave
appropriately interpreted App.R. 26(2)(a) and developed rules (such as Loc.R. 26(D) of the

Fighth District) and orders (such as the Ninth District’s 3/16/11 En Banc Consideration Standing
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Order), which indicate that the majority of the en banc Court should make the determination. That
interpretation should also have been applied, for this current case.

Propesition of Law #VI: When a Court of Appeals denies Applications for Reconsideration
and En Banc Consideration and a Motion te Certify a Conflict, while erroncously stating
that there are no inconsistencies between decisions and while failing to ‘identify the cases’
and to ‘acknowledge and address the issues’ that were subjects of the Applications and
Motion and to correct its obvious errers that were brought to its attention, the Court has
erred, denied the movant’s due process right to be heard, and abused its discretion and
App-R. 25, App.R. 26, and the Appeal process have been rendered meaningless.

The Court of Appeals erred, abused its discretion, and made an arbitrary, capricious, and
unreasonable decision, I was denied a due process right to be heard, and the Appeal process,
App.R. 25, and App.R. 26 were rendered meamngless, because the Court made a 7/26/12
decision that ignored what was included in my 5/21/12 Applications and Motion.

Page 2 of the 7/26/12 decision stated that my Application for Reconsideration was denied,
because T contended that the Court should have denied the appellees’ Motion to Dismiss and the
decision in Perry v. Perry does not require the Court to accept a late-filed Appeal Brief. In truth,
my Application discussed the fact that the 5/9/12 decision included an obvious error, in stating
that my Appeal Brief was due on 4/1/12. My Application addressed the fact that the 5/9/12
decision overlooked (and denied, without discussing) my 4/30/12 Motion for Reconsideration of
the 4/17/12 Decision. My Application discussed the fact that the 5/9/12 decision stated that my
explanation for filing my Appeal Brief on 4/18/12 was insufficient/inadequate, but overlooked
(and did not acknowledge)} what the explanation was. My application addressed the fact that the
5/9/12 decision overlooked (and did not discuss) my explanation regarding why my 4/30/12
Motion to File an Appeal Brief Instanter should have been granted. (See Proposition of Law #I,
for the discussions about these subjects, which the 7/26/12 decision ignored.) My Application also

described facts/issues that the 5/9/12 decision overlooked, regarding conflicts between the 5/9/12
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decision and decisions made in 6 other cases. (See the following paragraph.)
Page 2 of the 7/26/12 decision stated that my Application for En Banc Consideration was denied

because the 5/9/12 decision does not conflict with the decisions made in Perry v. Perry or Wiltz v.

Clark, Schaefer, et. al.. The Court erroneously claimed that conflicts did not exist and abused its

discretion, by overlooking (and not acknowledging) facts/issues related to these two cases. See
Proposition of Law #III, related to the Perry v. Peiry conflict. See Proposition of Law #IV,
related to the Wiltz v. Clark, Schaefer, et. al. (2011-Ohio-5616) conflict. The 7/26/12 decision
denied my Motion to Certify a Conflict, while erronecusly stating (on pages 1 & 2) that there was
no conflict between the 5/9/12 decision and 4 decisions of other Courts and while overlooking
facts/issues and failing to even identify the cases that were subjects of my motion. See Proposition
of Law #11, related to the GMAC Mitge. v. Jacobs conflict. See Proposition of Law #IV, related

to the Infinity Broadcasting v. Brewer, Thompson v. Scott Bayer, and Rafalski v. Oates conflicts.

Proposition of Law #VII: It is an error and abuse of discretion, for a trial Court to refuse
‘to docket’ and ‘to comply with’ an erder that remands a case to the trial Court (which was
made because an error had occurred that was prejudicial to the appeliant) and for the
Court of Appeals to have knowledge of the non-compliance and to (instead of compelling
compliance) erroneously dismiss the Appeal ‘without hearing the Appeal on its merits’.

The appellees obtained a dismissal of my 8/6/10 complaint, by filing trial Court motions that
included known false/fraudulent claims, affidavits, and evidence. 1 filed a 1/19/11 Civ.R. 60(B)
motion that contained evidence to support that I was not served with the motions and to refute
the false/fraudulent claims, affidavits, and evidence. The 11/1/11 decision stated (on its pages 7,
11, and 15) that the arguments and evidence in my first Appeal Brief could not be considered,
because 1 submitted the evidence to the trial Court as part of my 1/19/11 motion and the Court of
Appeals did not have jurisdiction to consider my 1/19/11 motion. After I asked the Court of

Appeals to remand the case to the trial Court ‘so that my 1/19/11 motion could be considered, a
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12/22/11 decision and 12/28/11 entry granted my request “pursuant to App.R. 12(D)’, which was
an acknowledgment that prejudicial error had occurred. The trial Court failed to ‘docket’ or to
‘comply with’ the 12/22/11 decision and 12/28/11 entry (and merely docketed on 12/28/11, for
the second time, the 11/1/11 entry that denied my Appeal). I filed a 2/6/12 motion in the trial

Court (which was not a Civ.R. 60(B) motion) in which I requested that the Court ‘docket” and

‘comply with’ the remand decision and entry and hear my 1/19/11 motion. The trial Court made a
2/23/12 decision that denied my 2/6/12 motion, indicated that it would not hear my 1/19/11
motion, and falsely implied that my 1/19/11 motion had already been heard. I filed an Appeal of
the 2/23/12 decision. Assignment of Error #4 of my 4/18/12 Appeal Brief concerned the trial
Court’s refusal ‘to docket” and “to comply with’ the 12/22/11 decision and 12/28/11 entry and to
hear my 1/19/11 motion. My 4{ 18/12 Brief asked the Court of Appeals to compel compliance.
The Court of Appeals made a 4/26/12 sua sponte entry that stated that I should explain why
Assignment of Error #4 of my Appeal Brief should not be summarily overruled. After I provided
the explanation on 5/7/12, the Court made a 5/9/12 decision that granted the appellees’ 4/25/12
Motion to Dismiss the Appeal ‘without hearing the Appeal on its merits’. The 5/9/12 decision was
eironeous, arbitrary, capricious, and unreasonable, because there was no legitimate reason 1o
dismiss the Appeal (as is discussed in Propositions of Law #1, I, TII, and IV), the 4/26/12 order
demonstrated that the Court of Appeals was aware of my assertion that the trial Court had
refused to ‘docket’ and ‘comply with’ the remand decision and entry, and App.R. 27 dictated that
the decision and entry were mandates (that ‘compliance with’ should have been compelled).
CONCLUSION

Based upon all of the above, 1 respectfully request that this Coyrt accept jurisdiction in this case.

Date 7// i // P &AGZA—H 4 Cassandra Wiliz, Pro Se
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CERTIFICATION OF SERVICE

T certify that, on 9/10/12, a copy of this Memorandum in Support of Jurisdiction (with its Al to

A45 Appendix) was sent ‘via ordinary mail’ to each of the following:

David S. Bloomfield, Jr. and Ryan P. Sherman

Porter, Wright, Morris, and Arthur, LLP

41 South High Street, Suites 2800-3200

Columbus, OH 43215

Attorneys for Appellees Schneider, Downs, and Company, Joseph Patrick, Roy Lydie, and

Bradley P. Tobe

Thomas H. Pyper

Pyper, Alexander, and Nordstrom, LLC

7601 Paragon Road, Suite 301

Dayton, OH 45459

Attorney for Appellees Clark, Schaefer, Hackett, and Company and Kent D. Pummel

Date 0%0 f1o— / L4,

“ Cassafidra Wiltz, Pro Se
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IN'THE COURT OF APPEALSOFOHIO -7 g = D
\PPE
TENTH APPELLATE DISTRICT

Cassandra Wiltz, : CLER?’; OF ¢y URTS
Plainﬁff—Appellant,
Vv, : No. 12AP-169

Clark Schaefer Hackett & Co. et al., : (REGULAR CALENDAR)
Defendants-Appellees.

JOURNAL ENTRY OF DISMISSAL

Appellees’ April 25, 2012 motion to dismiss this appeal is granted and this
‘appeal is dismissed for failure of appellant to timely file her brief or to adequately
explain the basis for her failure to timely file a brief. Appellant's brief was originally due
on April 1, 2012. Appellant's brief was not filed until April 18, 2012, and was not filéd -
pursuant to proper leave of court. Appellees aver that the brief was never served upon
counsel. Appellant's April 30, 2012 motion for leave to file her brief out of rule and
application to reconsider the denial of her motion for extension of time are denied,
appellant not sufficiently explaining the delay in filing her brief. Costs shall be assessed
against appellant.

Judge William A.

P

Judge Susan Brown, P.J.

/1oy Dyt

Judge G. Gary Fack ¥
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IN THE COURT OF APPEALS OF OHIO foe M ATREALE
TENTH APPELLATE DISTRICT m JUL 28 PH |: 27
CLERK gF coy
Cassandra Wiltz, RTS
Plaintiff-Appellant,
' No. 12AP-169
V. : {C.P.C. No. 10CVH-08-11570)
Clark Schaefer Hackett & Co. et al,, : (REGULAR CALENDAR)
Defendants-Appellees.
MEMORANDUM DECISION
| Rendered on July 26, 2012
Cassandra Wiltz, pro se.

N

Pyper & Nordstrom, LLC, and Thomas H. Pyper, for appellee
Clark Schaefer Hackett & Co. and Kent Pummel,

Porter Wright Morris & Arthur, LLP, and Ryan P. Sherman,
for appellees Schneider Downs & Co., Inc., Joseph Patrick,
Roy Lydic and Bradley P. Tobe.

ON MOTIONS

KLATT, J.

{1} Plaintiff-appellant, Cassandra Wiltz, has filed a motion to certify a conflict
pursuant to App.R. 25 and applications for reconsideration and consideration en banc
pursuant to App.R. 26. For the following reasons, we deny Willz's motion and -
applications. |

{Y2} Before certifying a conflict under App.R. 25, the certifying court must find
that its judgment is in conflict with the judgment of a court of appeals of another district
and the asserted conflict must be on the same question of law. Whitelock v. Gilbane Bldg.
Co., 66 Ohio St.3d 594, 596 (1993). Here, Wiltz identifies four decisions from other

Az
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No. 12AP-169,

districts as conflicting with the journal entry of dismissal filed in this appeal on May g,
2012. None of the cited decisions includes a holding that conflicts with the May g, 2012
journal entry. Therefore, we deny Wiltz's motion to certify a conflict.

{3} When presented with an application for reconsideration filed pursuant to
App.R. 26, an appellate court must determine whether the application calls to the court's
attention an obvious error in its decision or raises an issue that the court should have, but
did not, fully consider. Columbus v. Hodge, 37 Ohio App.3d 68, 69 (10th Dist.1987).
Relying on Perry v. Perry, 7 Ohio App.3d 318 (10th Dist.1982), Wiltz contends that this
court should have denied the motion to dismiss filed by defendants-appellees, Schneider
Downs and Co., Inc.; Clark Schaefer Hackett & Co.; Joe Patrick; Roy Lydic; Bradley Tobe;
and Kent Pummel. In Perry, we held that the grant of an appellant's motion to file her
brief out of rule i justified when there is no apparent prejudice to the appellee from the
undue delay attributable to the appellant's failure to file a timely brief. Id. at syllabus.
Although the circumstances deseribed in Perry justify the decision to allow an appellant
to file an untimely brief, nothing in Perry requires this court to accept a late-filed
appellant's brief. Generally, this court has the discretion to dismiss an appeal when an
appellant fails to timely file a brief. App.R. 18(C); Loc.R. 9. We appropriately exercised
that discretion in this case. Therefore, we deny Wiltz's application for reconsideration.

{94} "[IIf the Judg&s of a court of appeals determines that two or more decisions
of the court on which they sit are in conflict, they nrust convene en banc to resolve the
conflict." McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-0Ohio-4914,
paragraph two of the syllabus. Here, the May 9, 2012 journal entry does not conflict with
Perry or Wiltz v. Clark Schaefer Hackett & Co., 10th Dist. No. 11AP-64, 2011-Ohio-5616.
Therefore, we deny Wiltz's application for en banc consideration.

Motion to certify a conflict and applications for reconsideration
and en banc consideration denied.

BROWN, P.J., and TYACK, J., concur.
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| TENTH APPELLATE DisTRICT D2 JUL 26 PH : 35
| CLERK OF COURTS
Cassandra Wiltz,
Plaintiff-Appellant,
' No. 12AP-169
V. {C.P.C. No. 10CVH-08-11570)
Clark Schaefer Hackett & Co. et al., (REGULAR CALENDAR)
| Defendants-Appellees.
JUDGMENT ENTRY

For the reasons stated in the memorandum decision of this court rendered
herein on July 26, 2012, it is the order of this court that appellant’s motion to certify a
conflict and applications for reconsideration and en banc consideration are denied.

KLATT, J., BROWN, P.J., & TYACK, J.

oy

Judge William A, Klatt B
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Cassandra Wiltz, : ' CLERK OF COURTS
Plaintiff-Appellant,
V. o : No. 12AP-169
Clark Schaefer Hackett & Co. et al., : (REGULAR CALENDAR)
Defendants-Appellees.
JOURNAL ENTRY

The court will examine appellees’ April 25, 2012 motion to strike and
dismiss on May 9, 2012. Appéﬂe&s’ briefs shall not be due until further order of this
court. Appellant shall, in any response filed, show cause why Assignment of Error #4
should not be summarily overruled. The court reminds appellant that she is required to
serve all pleadings on counsel for appellees pursuant to App.R. 13(B). |

%Jm
JUDGE /4 |
»

cc: Deputy Court Administrator
Court Assignment Commissioner
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CLERK OF CGURTS

Cassandra Wiltz,
Plaintiff-Appellant, |
V. : : No. 12AP-169
Clark Schaefer Haekett & Co. et al., : (REGULAR CALENDAR)

Defendants-Appellees.

JOURNAL ENTRY

~ Appellant's March 23, 2012 motion for an extension of time to file her

g

JUDGE ¢
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brief is denied.
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_TENTH APPELLATE DISTRICT 2 Hip 2'6 . ; . ;; (G
Cassandra Wiltz, CLERK OF COURTS i
Plaintiff-Appellant,
V. _ No. 12AP-169
Clark Schaefer Hackett & Co. et al., : {(REGULAR CALENDAR)

Defendants-Appellees.

JOURNAL ENTRY

Appellant’s March 23, 2012 motion for leave to file a long brief, including

< B

JUDGE

an additional ten (10) pages, is denied.

e
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, QHIO

CASSANDRAWILTZ,
Plaintiff,
VS, o Case No. 10CVH08-11570
| CLARK SCHAEFER HACKETT & CO,, etal., Judge Cain
Defendants.

ENTRY DENYING ALL QUTSTANDING MOTIONS BEFORE THE COURT

Rendered this ___ day of February 2012.
CAIN, J.

Due to apparent confusion on the part of Plaintiff, the Court feels that it is
nécessary to issue a clarifying entry. It is hereby the order of the Court that all
outstanding motions presen_ﬂy before the Court in this matter are DENIED. As
stated in previous decisions, the Cout is not going to vacate its December 20, 2010
decision dismissing Plaintiffs Complaint. The Court will not entertain any further
motions from Plaintiff requesting such. |

IT IS SO DRDERED.

Cassandra Wiltz
Plaintiff

Thomas H. Pyper
Counsel for Defendants, Clark Schaefer Hackett & Co. and Kent D. Purnmel .

David S. Bloomfield, Jr.
Ryan P. Sherman
Counsel for Defendants Schneider Downs & Co., Inc., Joseph Patrick, Roy

Lydic, and Bradley P. Tobe

47
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Date:

Case Title:

Case Number:

Type:

‘Franklin County Gourt of Common Pleas

02-23-2012

CASSANDRA WILTZ -VS- CLARK SCHAFFER HACKETT &
COMPANY -

10CVG11570

- DECISION/ENTRY

It Is So Ordered.

/3/ Judge David E. Cain

Electronically signed on 2012-Feb-23  pags 2 of 2
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

CASSANDRA WILTZ,
Plaintiff, |
vs. X Case No. TOCVHO8-1 1570
CLARK SCHAEFER HACKETT & CO,, etal.,, : Judge Cain
Defendants.

DECISION AND ENTRY DENYING PLAINTIFF'S MOTION FOR RELIEF FROM
JUDGMENT, FILED DECEMBER 20, 2011

Rendered this ____ day of January 2012.
CAIN, J.

This matter is before this Court on Plaintiffs Motion for Relief from
Judgment, filed December 20, 2011." In an effort to be a good example to the
parties, the Court will keep this decision as brief as possible. In the present motion,
Plaintiff asks the Court for relief from its December 20, 2010 decision whereby it
granted judgment in Defendants’ favor and dismissed Plaintiff's Complaint. Plaintiff
moves for this relief pursuant to Civ. R. 60(B). The Court has reviewed Plaintiffs
motion and finds that she is not entitled fo the relief she seeks. First, the Court is
not of the opinion that Plaintiff has met the requirements of Civ. R. 60(B). Second,
nothing in Plaintiffs current motion causes the Court to doubt its December 20,
2010 decision. After review and consideration, the Court finds Plaintiffs motion to

be not well-taken, and is hereby DENIED.

"on January 3, 2012 Defendants filed a Moiion to Strike Plaintiff’'s motion or in the alternative,
Motion for Extension of Time o respond to Plaintiffs motion. Due to the fact that the Court is of
the opinion that Flaintif's motion fails on its face, the Court sees no reason to rule on Defendants
motion and it ks hereby denied as MOOT.

Ao
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IT 1S SO ORDERED.

Copies to:

Cassandra Wiltz
Plaintiff

Thomas H. Pyper _
Counsel for Defendants, Clark Schaefer Hackett & Co. and Kent D. Pummel

David S. Bioomfield, Jr.
Ryan P. Sherman .
Counsel for Defendants Schneider Downs & Co., Inc., Joseph Patrick, Roy

Lydic, and Bradley P. Tobe

All
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Date:

Case Title:

Case Number:

Type:

Frankdin County Court of Common Pleas

01-30-2012

CASSANDRA WILTZ -VS- CLARK SCHAEFER HACKETT &
COMPANY

10CV011570

DECISION/ENTRY

It Is So Ordered.

/s/ Tudge David E. Cain

Elsctronically signed on 2012-Jan-30  page 3of 3

Alz_
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RT OF APPEALS OF OHIO
IN'THE COURT O 1 DEC 28 PM2: 35
TENTH APPELLATE DISTRICT  GLERK OF COURTS

Cassandra Wiliz, : _
Plaintiff-Appellant, : Nos. 11AP-64\/
and 11AP-282

V. (C P.C. No. 10CVH-08-11570)

Clark Schaefer Hackett & Co. et ai., 3 (REGULAR CALENDAR)

Defendants-Appellees.
JOURNAL ENTRY

For the reasons stated in the decision of this court rendered herein on

‘December 22, 2011, it is the order of this court that appellant's application for

reconsideration is granted in part and denied in part. After reconsidering our disposition

of appeal No. 11AP-282, we remand this matter to the Franklin County Court of Common

" Pleas for proceedings consistent with faw and our earlier decision.

KLATT, J., BRYANT, P.J., & TYACK, J.

L A

Judgs William A. Kiaft -

",
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PELLATE DISTRICT ' :
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CLERK UF GougTs

Cassandra Wiliz, L
Nos. 11AP-64
and 11AP-282
{C P.C No. 10CVH-08-11570)

Plaintiff-Appeilant,

V.

Clark Schaefer Hackett & Co. et al., (REGUL_AR CALENDAR)

Defendants-Appeliees.

DECISION

Rendered on December 22, 2011

Cassandra Wiliz, pro se.

Pyper Alexander & Nordstrom, LLC, and Thomas H. Pyper,
for appellees Clark Schaefer Hackett & Co., and KentD.

Pummel.

Porter, Wright, Morris & Arthur, LLP, David S. Bloomfield, Jr.,
and Ryan P. Sherman, for appeliees Schneider Downs and
Co., Inc., Joseph Patrick, Roy Lydic, and Bradley P. Tobe.

ON MOTION FOR RECONSIDERATION

KLATT, J.
{1} Plaintiff-appellant, Cassandra Willz, has filed an App.R. 26(A) application

requesting that this court reconsider our decision in Wiltz v. Clark Schaefer Hackett & Co.,
10th Dist. No. 11AP-64 and 11AP-282, 2011-Ohio-5616. For the following reasons, we

grant in part and deny in part Wiltz's application for reconsideration.

fi/f%
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'{‘1]2} When presented with an application for reconsideration filed pursuant to
App.R. 26, an apﬁellate court must determine whether the application calls o the court's
attention an obvious error in its decision or raises an issue that the court should have, but
did not, fully consider. Columbus v. Hodge (1887), 37 Ohio App.éd 68, 69. An appeilate
court will not grant an application for reconsideration merely because a party disagrees
with the logic or conclusions of the underlying decision Callander v. Callander, 10th Dist.
No. 07AP-746, 2008-Ohio-3128, 12; Bae v. Dragoo and Assoc., Inc., 10th Dist. No.
03AP-254, 2004-Ohio-1297, §2.

{931 In her appiication, Wiltz challenges our rulings in appeal No. 11AP-64, the
appeal from ihe grant of defendants’ motions for judgment on the pleadings and surﬁmary
judgment, and appéal No. 11AP-282, the abpeai from the denial of Wiitz's post-judgment
motion. In appeal No. 11AP-64, Wiltz first argued that the trial court efred in not giving
her notice of the date defendants' motions were deemed submitted to the court. We held |

| that Loc.R. 21.01 of the Franklin County Court of Common Prleas provided Wiltz with
adequate' notice of that date. Wiltz now contends that Loc.R. 21.01 cannot apply to this
case because defendants failed to serve her with their motions. This contention relies on
Wiltz's averment, first made in her post-judgment motion, that she did not receive either of
defendants’ motions. As we heid in our decision, we cannot decide the appeal of the
judgment granting defendants' motions based on evidence that Wiltz added to the record
after the trial court entered judgmeﬁt. Wiliz at f13. Thus, in resolving appeal No. 11AP- -
‘64, our decision appropriately ignored Wiltz's post-judgment averments regarding the

alleged failure of service.

A5
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{44} Witz next argues that Loc.R. 21.01 cannot apply to her case because
Judge Beverly Y. Pfeiffer, who later recused herself, was the judge on the date that the
motions were deemed submitted. We cannot determine how Willz's argument on
rgconsideration differs from the argument in her appellate brief. Therefore, we direct
Wiltz to haragraph 20 of our decision, in which we rejected this argument.

45} Wiltz also takes issue with our determination that no law mandated that the
court clerk notify her of the entry of recusal and transfer. Wiltz points fo Civ.R. 58(B), and.
she asserts that that rule required the clerk fo serve the entry on her. Pursuant to Civ.R
58(B), the clerk must serve a “judgment” on the parties in the manner prescribed by

. Civ.R. 5(8) within three days of entering the judgment upon the journal. As used in Civ.R.
58(B), "judgment” means "a decree and any order from which an appeal lies as provided
in section 2505.02 of the Revised Code.” Civ.R. 54(A). The order at issue here does not
qualify as a final appealable order under R.C. 2505.02. Grogan v. T.W. Grogan Co. Inc.
(2001), 143 Ohio App.3d 548, 557. Consequently, Civ.R. 58(B) does not apply. See F/A
Card Servs., N.A. v. Marshall, 7th Dist. No. 10 CA 864, 2010-Ohio-4244, {130 (holding that
Civ.R. 58(B)'s service fequiremént did not apply to an interlocutory order).

{96} In resolving Wiltz's second assignment of emor in appeal No. 11AP-64, we
heid that a presumption of proper service arose because defendants corr;plied with Civ.R.
5 when serving their motioné. Wiltiz now contends that defendants failed to sign the
proofs of service attached to the motions in accordance with Giv.R. 11, as required by
Civ.ﬁ. 5(D). Civ.R. 11 states that:

Every pleading, motion, or other document of a party
represented by an attomey shall be signed by at least one

attorney of record in the atiorney's individual name, whose
address, attorney registration number, telephone number,

Alb
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telefax number, if any, and business e-mail address, if any,
shall be stated. ***

Here, all the necessary information appeared on the face of each motion. We thus
conclude that the proofs of service substantially satisfied the requirements of Civ.R. 5(D)
and 11.

{473 Wiltz also argues that we shouid have reversed the trial court's judgment
because defendants made false and intentionally miéleading claims about the contents of
her complaint and concealed the true content of the complaint. Wiltz's corhplaint is part of |
the record, and thus the trial court could, and did, rely on it. Assuming defendants
mischaracteﬁzed Wiltz's complaint in their motions, those mischaracterizations could not
'prejudicé Wiltz because the frial court could evaluate the allegations in the complaint for

- itseff.

{98} With regard to her third assignment of error in appeal No. T1AP-84, Wiltz
merely repeats the argument she made in her brief. We direct her to paragraphs 31
through 34 of our decision. We decline to reconsider our analysis merely because Wiltz
disagrées with if.

{993 Turning to appeal No. 11AP-282, Wiliz requests that this court explain why
we overruled part of her first assignment of error. We rejected the pdrtion of her
assignment of error that contended that the trial court was biased because we lacked the
authority to address. it. The Chief Justice of the Supreme Court of Ohio has exclusive
jurisdiction to determine a claim that a common pleas court judge is biased or prejudiced,
ahd common pieas litigants must bring any challenge to a judge’s objectivity via the
procedure set forth in R.C. 2701.03. Discover Bank v. Schiefer, 10th Dist. No. 09AP-

1178, 2010-Ohio-2980, §16; Ford Mofor Credit Co. v. Ryan & Ryan, Inc., 10th Dist. No

A7
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09AP-809, 2010-Ohio-2905, [16. We rejected the portion of the assignment of error that
alleged a due process violation because Wiltz premised the violation ob the frial courf's
refusal to hear her request for Civ.R. 60(B) relief. The trial court could not hear Wiltz's
request because it !acked jurisdiction to consider it. Thus, nd due process violation
occurred.

{410} Finally, Willz asks that we remand this case to the trial court. Pursuant to
Abp.R. 12(D), we grant Wiltz the refief ihat she requests.

{411} For the foregoing reasons, we Qrant in part and deny in part Wiltz's
application for reconsideration. Afier reconsidering our dispositioh of apﬁeal No. 11AP-
282, we remand this matter to the Franklin Cqunty Court of Common Pleas for

proceedings consistent with law and our earfier decision.

Application granted in part, denied in part;
cause remanded.

BRYANT, P.J., and TYACK, J., concur.
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CassandraWitz, | |
Plaintif-Appellant, . : Nos. 11AP-84
' and
11AP-282
{C.P.C. No. 10CVH08-11670)

(REGULAR CALENDAR) .

V.
Clark Schaefer Hackett & Co. et al.,

Defendants-Appellees.

¥

DECISION
Rendered orr November 1, 2011

: Cass&ﬂa%pmae.

Pyper Alexender & Nordstrom, LLC, and Thomas H. Pyper, . '
formelleescudemerm&&(:o and KentD. °
Pummel.

Porferquht.M&ArﬂmlLPDavidS.Bbonﬂiaqu
. and Ryan P. Sherman, for appellees Schneider Downs and
Co., Inc., JoaephPahwk.RoyLWle.andBradleyP Tobe.

APPEALﬁomﬂreFmrﬂ;ﬁnCountyCourtamemonPleas
KLATT, J.

81} Pint-appelant, Cassandra Wikz, appeals judgments of the Frankin
County Court f Cotnnon Pleas in favor of defendants-appellees, Clark Schasfer Haoket
& Company and Kent D, Pummel (iogether the “Ciark defendants") and Schneider Downs
and Co., Inc., Jossph Patrick, Roy Lydic, and Bradiey P Tobe (together the "Schrieider
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defendants”). For the following reasons, we affirm the trial court's December 20, 2010
judgment, and we vacate the February 24, 2011 judgment. '
{42} This action arises out of Wiltz's employment with Moundbuilders Guidance
Center, Inc. ("Moundbuilders®) as its controller. WiitZ’s job duties included maintaining
Moundbuilders' financial records. Moundbuliders engaged Clark Schaefer Hackett &
mmmmmgmammmmmmm 2004-
2005, 2005—2008 and 2008-2007 fiscal years. Pummel oversaw those yearly audits.
MoundbuﬁdershﬁadenWDmaﬁCo Inc., mmpmmw
the 2007-2008 fiscal year. Apparently, Patrick, Lydic, and Tobe participated in thaf audit
o3 mumgi@&m'mMMmMm_te.zmo. mhqrmlaint.,
Willz alleged that shortly after beginning her employment with Moundbuilders, she

~ discovered that it maintsind falss and misleading financial records, and that it used

mosemoordsmfraudmenﬂymm Witz asseried that Moundbuilders:
understated expenses, ovamwdlnmﬁlb.didndmmmmmladjumm.
mmmmm&mmmpm AomldlngtoWiltz.
Mwmmmmmmmmmmmmmcmmmm
Mmmmmmammmmmmpm Wiltz aliegedly aiso
dim@dmmumwmmpm'mmmmmmmc&ma@
Schneider defendants, agreed that: (1) "off-the-books” records would be used to prepare
Mwmmmﬁmmlmm.mmgmmmummmdmwmm

'endWMMMMM.WQ)WMHMMHBZMFZMMWW

mhMMMMMWmWMIMWW

financial reporting and that any problems with Moundbuilders' accounting practices were

e il
" Ve M e e o e mawme - m - - ’i M
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not deliberate. According to Witz, the Schneider defendants carried out the latter two
" e Witz also claimed that Jeff Forman, Moundbuiders® chief financial officer,
instructed her to make emmonscus joumal entries in Moundbullders' financial records.
When Witz refused and objecied to Moundbullders’ accounting pracices, Forman and
other Moundbuiders employees allegedly threatened, intimidatsd, and harassed her, and-
-’summmmdmmmmmmww“smwmm‘ Witz
mmmmmmmmwaeMammmmmmmmm
mmwmmmmwmmmmmmm Adcording-to
Mz,herwnmhlnbmmedmmmsempbymmwmm_b
decide o terminate her employment. In her complaint, Witz asseried that this group
 advised defendants that they Intended fo retaliate against Witz for her complaints by
fiing her. The group siso allegedly tokd defendants that they knew that Wiz's complalnts
about Moundbuliders’ aeeoun@ingpmuiieuﬁare'wid,- but they asked W.p
provide staiements that the complaints were aciually unsound and urrie. According to
Wiz, defendants agreed to the proposed ‘scheme, and they then provided false
statements to Moundbuliders, which Moundbuilders refied on to justy the termination of
V\ﬁﬂz‘ser;rployment. | _- E
{§5} Based on the allegations of the complaint, Wiltz asserted that defendants
aided, abetted, incited, eompelle&, and/or coerced Moundbuiiders to discharge lier
because of her race. Wtz contended that these actions violated R.C. 4112.02. Wiz -

! In her compiaint, Witz afleged that she is African American.

A2
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also asserted clams for professional negligence and Intertional Infiction of emotional
distress. |

{46} Originally, this cass was assigned to Judge Beverly Y. Pfaifier. Judge
Preiffer, however, requested that the adminisirative judge reassign the case to ancther
judge because she was a lient of Clark Schasfer Hackett & Company. An entry dated
December 13, 2010 indicates that the administrative judge approved the recusal and
transfemed the case to Jucige David Cain.

&7 Aﬂeranmnng“ﬁlﬁsmhmmcmmﬂantsmwedmrmmary
judgment on all of Willz's claims. Tuslmputﬂ\eknmﬁon ﬂiecmkdeﬁndantsreﬂedon
Pummels affidavit Pummel testified that Patrick Evans, the chief exsoutive officer of
Moundbuilders, faxed o him a copy of a lefter from Witz criticizing Moundbuliders’
amounﬁngpmcﬂmandampydahhrﬁmnmemmWsm-
Pummel reviewed the letiers and fokd Evans that the disputé between Wiltz and Forman'

| pthhaﬁa&epMsmmqum At_i!we,re_qmistofa
member of Moundbuiders' board, Pummel reftsrated his opinion regarding the, dispute to
the entire board. Pummel aiso informed the board that certain criiciems WEE set forth in.
" her lefter had some validity. Dumgtrmmmm nemr.Evansnor'ﬂ'iaboam
dbcbsedbPumndMMoumwﬂdmmmnbmphmmymphymemmw _
diecipiine wih regerd to Willz. Additionally, neither Evans nor the board mentioned
Wiltz's race. At the time; of the two conversations, Pummel did not know Wiltz's race.
ﬁS} Like the Clark defendanis, the Schneider defendants also answered Wiltz's
complaint. ﬁmmmm.mmwmmmm
pleadings, not summary judgment. In farge pait, the Schneider defendants’ arguments
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depended upon their assertion, supported by a letter atiached to their answer, that
Moundbuilders did not formally engage Schneider to perform the 2007-2008 audt uni
two months after Moundbuikders discharged Wiltz. A
{99} Witz did not rezpond to either motion. On December 20, 2010, the trial
court Issued a decision and entry that granted both the Clark and Schneider defendants'
1§10} On January 19, 2011, mmnmedamﬁmofmpealmmemmzo
2010 judgment. On the same day, Wiltz also filed & motioh before the trial court sntitled
mmommmmmmmmmmmm
Dated 1220110, for an mmcmmmmmmmewm
mwmmmemmmmmmmmmmms
andforanommmaoqemmmmm Oppositions/R '
thummazyMgmmm-aimmmﬁm,f&JudgmmmmaMngsf (R. at
68 In the affidavit Witz fled with her motion, she averred that nefther the Clark ner
- Schneider defendants had provided her with copies of thelr motions. '
' {11} On February 24, 2011, the trial court issued a decision and entry denying
Wiltz's motion. Wiltz then appealed that judgment. We consoiidated this second appeal
with the appeal from the December 20, 2010 judgment.
{§12} On appeal from the Decomber 20, zo1ojuugment,i.e;.£ppemNo. 11AP-
84, Wiltz assigns the following ermors: ' :
[1] The tial Court emed, by disinissing the plaintiffs
complaint (on the basis of motions of defendants) without
. providing the plaintiff with either & Notice of the Hearing Date

for the Motions, a Notice of the Date that the Mations were
Submitted fo a New Trial Judgs, or a Notice of the Date of the

Aa3
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Recusal of the Judge who had a Conflict of interest Related to 3
the Case. :

[2.] Fraud and miscanduct of the defendants and of agents of
the trial Court (including of a biased judge who had a conflict
of interest related to the case) resulted in the plaintiffs inability
to oppose the defendants’ motions, a dismissal judgment
{made solely because of the failure to oppose the motions)
that is against the manifest weight of evidence in thé Record,
and denial of the plaintiff's due process right to be "heard™ by

the Court. -
[3.] The trial Cqurt ered, by making an order on the basis of
a Summary Judgment motion that was made

(mmmphnﬁﬂ’wasabommmhﬁdm

913} BaﬁmeaﬂduauﬂngﬂﬂsnuuﬁschWMtBaﬂmnnenhm!Marnustdahnunnavﬂun
mmmmaymmermwamgmmmlmmnmnwza 20i0.
judgment. wmhmmmmuimammmmmn
rendered its judgment. -Filth Thid Bank v. Financial S. Office Partners, Ltd,, 2d Dist. No.
23762, 2010-Ohio-5838; czmrgfmv Cunningham, 5th Dist. No. 08-CA-35, 2010-
Ohio-1397, 1165; Paasswe v. Wendy Thomes 5 Lid., 10th Dist. No. 08AP-510, mma-'
6862, Y15. See also UAP-Columbus NI v. Young, 10th Dist No. 0BAP-846,
2010-Ohio-485, 1132 ("Our review of summary judgment is limited solely to the evidence
that was before the trial court at the ime of its decision,”). " ‘A reviewing court cannot add
maﬁartoﬁmmdbeﬁmihwhbhmmtapmfofﬂmmmmm and
then decide the appeal on the basis of the new matter."* Morgan v Eads, 104 Ohio St.3d
143, 2004-Ohio-6110, §13 (quoting State v. Ishmail (1978), 54 Ohio St.2d 402, paragraph
one of the syfiabus). Likewise, "a reviewing court cannot consider evidence that a party
added to the trial court record after that cour's judgment, and then decide an appeal from
the Judgment based on the new evidence.” Paasewe at Y15. See aiso Wallsce v
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Mantych Motaiworking, 189 Ohio App.3d 25, 2010-Ohio-3785, J10-11 (refusing to
consider a deposition filed with the trial court afier the court rendered the judgment being
appealed); WateMToowdmmnAm v. TransAmerica Real Estate Group,
10th Dist. No. OSAP-593, 2008-Ohio-508, 13 (refusing fo consider evidence adduced fo
* support.a mofion for reconsideration when reviewing the underlying judgment).

{114} In her appeal” from the December 20, 2010 judgment, Witz refies
extensively on documents_and afidavit testimony that she submitied in support of her
post-judgment mation. hé',mduﬁ;sﬁm-mw-ﬁnmmmit .
rendered the December 20, 2010 judgment, we cannot consider that evidence in appeal
No. 11AP-84. o

{15} Also, a5 an inlial matter, we ot that soms of the arguments that Witz sets
forth in her appeliate briefa do not comelate with eny assignment of emor. Pursuant to
App.R. 12(A)(1)(b), sppeliaie courts must "djefermine [an] appeal on its merits on the
assignments of error set forth In the brisfs under App.R. 16" Thus, generally, appelats
courts will rule only on assignments of error, not mere arguments. Efiinger v. Ho, 10th
Dist. No. 0BAP-1079, 2010-Ohio-553, 1]70. In the case at bar, we deciine to address
ﬂmaamumm“mmdhmywmdm. '

ﬁl§} By Wiliz's first assignment of enror, she argues that the frial court eired in
not giving her notice of: (1) tfie hearing dats for defendants’ mofions, (2) the date on

 which the motions wers submittsd to the trial court, and (3) the date of Judge Pfeifiers
recusal. None of these arguments have any merit. .

{917} A trial court need not notify the parties of a non-oral hearing date, i.c., the.

date on which a mation for summenry judgment is submitted for consideration, If a lacal

ALT



20809 - Q65

Nos. 11AP-84 and 11AP-282 _ 8
" rule of court provides sufficient notice of that date. Hoofen v. Safe Auto Ins. Co., 100
Ohio St.3d 8, 2003-Chio-4829, syllabus. While Hoolsn dealt specifically with a motion for .
summary judgment, we find that s ogic extends to motions for judgment on the

pleadings as well.
(§18) The Frankin Gounty Court of Common Plsas has adopted LocR. 21.01
which states that: |
All motions shall be accompanied by a brief stating the
counsel or a party-shall sarve any answer brief on or before
m14ﬂtdayaibfﬁndalbofserﬁmasaet'Monﬂ:e
certificale of -service altached to the served copy of the
motion. ' The maving party shall serve any reply brief on or.
before the 7th day after the daie of servics as set forth on the
certificats of service attached to the served of the

hearings on motions are not permitied except upon leave of
the Trial Judge upoh written request by a party.

Pursuant to this rule, unless a party requests and receives leave for an oral hearing, te

yiel court resoives the motion.through @ non-oral hearing. A non-oral hearing occurs

‘Hooten at 19, fin. 1. Thus, in accordance with Loc.R. 21.01, a non-oral hearing occurs on
fhe 28th day after the motion is fiied. |

919} Inmmmm.mmmmm_mm!m.w

defendants’ otions received a non-oral hearing. Under the standard set by Hooten,

' LocR. 21.01 provides parties with adequate notice of the non-oral hearing dats, i., the

2 cw.aqmmmgmm.mammmmaammmm.
However, dv.&?(axz}@vammmmwhmaawmammmmmm_
mmmmmnﬂmmmﬁrmmofMManmm.
Hmmmm.nmsmm.smmm. The Frenkin County Court of
Common Pleas employed that authority in adopting Loc.R. 21.01.

A6
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date on which motions are deemed submitied to the court. Vahdatrbana v. Scolf R.
Roberts & Assoc. Co., LP.A., 10th Dist. No. 07AP-581, 2008-Ohio-1219, {18. We thus
conclude that Wiltz received adequate notice, and that the trial court did not err in faliing
*to provide her addhional notice.

20} In so concluding, we reject Wiit's argument that Loc.R. 21.01 did not apply
mmmm'mmmmmajmmmmwmwmmm
nnﬂ'ledateofﬂ\enon-omltiea‘rklg. The assigned judge retains authority over & case
uﬂmmmmdmmbamwhmmmmm
State v. Aderhold, mhmm Q7CAQ047-M, 2608-Ohie-1772, §13; Frankart v. Frankart,
3d Dist. No. 13-02-35, 2003-Ohio-1662, 1/18-20. Therefore, Judge Pfefiers recusal did
not interfere with the operation of Loc.R. 21.01. ' |

{21} Wiltz also compiains that the triat court should have nofified her of the date
on which Judge Pfeiffer's recusel became effective. Witz cifes no law, and we can find
ho law, that mandatss such’ notification The record contains an entry documenting
" Judge Pfeiffer's recusal and transfer of the case to Judgel Cain. Parfies to ari action have
a duty to keep themselves apprised of the entries on the record and fo monkor the
progress of their case. GitiMortgage, Inc. v. Bumphus, 8th Dist. No. E-10-086, 2011-
‘Ohio-4858, 1136; Yoderv. Thorpe, 10th Dist. No. 67AP-225, 2007-Ohio-5868, 113; Honda,
v. Mic-West Restaurant Equip., Inc. (May 22, 2001), 10th Dist. No. 00AP-842. Thus,
Witz had constructive notice of the date of Judge Pfeiflers recusal, See Stewsrt v.
Strader, 2d Dist No. 2008 CA 116, 2000-Ohio-8598, 1822 (holding that an entry

3 Civ.R. 5(A) doas not apply in this instancs because the entry was not "required by its ferms to ba served.”
Ohlo Valley Radiology Assoc. v. Ohio Vallay Hosp. Assn. (1988), 28 Chio Stad 118, 124 ("Civ.R. 5(A) doss
mmweﬂnmimdmmmmhmmwmmmmmq

AL7
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pmmmmmmmmmmmofmm@ws
ruling); Evans v. Mazda Mofors of Am. Inc., 4th Dist. No. 06CA3118, 2007-Ohio-4622,
13-14 (same). | |

{522} Insum, mmndtﬂememmuddidnmmmncﬁfymoﬂhadmm
which defendants' mmmmmmanﬁemmﬁmm
entry. Accordingly, weovenubWsﬂrstmmntofm .

{423} - wmmﬂmemdm,shammmewdgmem
‘agamstherwasﬂwemultofhsﬁalewr&awmm fraud and misconduct. We °
disagree. ‘

{924} Wiliz first alleges that Judge Peiffer engaged in fraud and misconduct
mmmmmmmmdmmm&mmm Witz
also alleges that Judge Plelffer and defendants somehow conspired to defeat Wiltz's
action, Both allegations are baseless. Witz can point o no evidence that justifies her
inference that Judge Pfeiffer intentionally delayed her recusal fo cause the dismissal of
caution Wilkz that future allegations made without "good ground” fo support them can
expase her to Civ.R. 11 sanctions.

25} w.mmmmmnmmmmmmwmw
informed her in November 2010 thet no motions would be heard untl Judge Pfeiffer
rewsedhersdf Assuming that such a representation was made, it was essenfially
correct. Judge Cain, ot Judge Pfeiffer, coneidered and decided the mations at issue.

{926} Third, Witz argues thet the initial submittal of defendants’ motions to-Judge
Pleiffer constituted fraud and misconduct. The motions were deemed submitted to Judge

Aog
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Pfenﬂiarbycpemﬁonoflmalnﬁa ndasamuemoffraudarmmndud_
Furthenmre whﬂeﬂ!emaﬁommmmwmmdtomdgaﬁeﬁer they were
Mdbydudge(:am Thm.mpmmwaumaﬂu

@27 Fourth, Willz confends that defendants commitied fraud and misconduct by
not serving her with their motions. Wa reject this contention. Service upon a party may
.-bamweby"*maimu[ampymmmmmofﬁmmmmf
Civ.R. 5(B). "Service by mail is complete upon mailing.” Id. Where the record refiecis

: ﬂzatapadyhasfollmmdﬂwﬁhbcwﬂuiesofhmedum,muﬁspmumpmper
sewheuniessmepmmnphonbmmmsufﬁdemm Roberts v. Columbus
City Police Impound Div., 10th Dist. No. 10AP-853, 2011-Ohio-2673, T1%; Passews ot
=2

128} m._MmMMMsmmammmmMMamof
the motion wos halied to Witz st the address listed on the complaint. As dafondants
complied with Civ.R. 5, a presumption of proper service arose. At the ime the trial court
‘rendered its December 20, 2010 judgment, m.mmwwmmb
presumption. Consequently, on appeal of the December 20, 2010 judgment, Witz cannot
proveanyfmudormmtductmﬂnsemofmanuﬁms )

{429} ﬁmw.mmmmammmmmmmwmm-
wero false and intentionally misieading. Wiz, however, cites” solely to evidence
submitted with her post-{udgment mofion fo rebut the facts presented by defendants. As
mofmu'sgvidmoémmnm_atmmmmmmmmmwe
cannct conskder kt on appeal of thet judgment. Peasswe at 115; Waterford Tower

A9
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Condominium Assn. at 113. Therefors, we find Wilts attack on defendants’ version of
the facts unavaifing.

| {530} !nsum,weﬁndmﬁaudornmﬂuﬁmmnﬁngaremofﬂm_
bewnberzo 2010 judgment* me,mmbmmmof
eITor.

{1} By Witz's fhird essignment of error, she arguss that the iral court erred in
gmMmammemwmmmmonofde
period. We disagree. .

32} CivR. mmmmmmﬂwmmmmma
defeMrmmﬂymomhrsmmmmeent MMM,LLGMKMM
7th Dist. No. 08 MA 111, 2009-Ohio-1021, Y121. "To the contrary, Civ.R. 56(B) provides
that, generally, "[a] paity against whom & claim, countgrciaim, or cross-claim is asserted
*** may, at any time, movo * * * for a summary judgment in the party's favor.” (Emphasis
added) Once the trial court safs an action for pretrial or ial, a mmmmﬁw"
receive leave of court to move-for summry judgment. CivR. 56(B). However; LocR.
53.01 grants leave in ail civil cases to file summary udgment motions between the tme
of filing and the dispositive motion date, unless the Trial Judge decides ctherwise by
setting a different date.” Soe aiso Strests v. Chesrown Ents, inc;, 10th Dist. No. 03AP-
577, 2004-Ohio-554, 5 (holding that o prejudicial endr resulied from the trial Gourt's
consideration of a motion for summary judgment fled by the defending party prior to the
_dispositive motion date). '

4 Some of Wilt?'s ciaims of fraud and misconduct are the subject of the other two essignments of error. The
aﬁmnandhnnﬂxrumnﬂhhedafﬁrhacﬂurtuuasﬂumnaMbt#QﬂﬂtdnﬂutﬁMﬁthaenunnumhhns
freud or misconduct.

30
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533} ﬁspaﬂymhrsmm'pﬂgmeﬂbafcmﬂmmp&eﬁanddismam

the responding parly can request under Civ.R. 56(F) that the trial court stay ruling on the

" motion to allow further discovery. Moore v. Kroger Co., 10th Dist. No. 10AP-431, 2010-

Ohio-5721, §23; BMI Fed. Cradit Union v. Burki, 10th Dist. No. 0BAP-1024, 2010-Ohio-

3027, §17. When a party falls fo file a Civ.R. 56(F) motion, the frial court may rule on a

motion for summery judgment, even if the responding party's discovery requests remain
outstanding. Id. '

B4 Hm.mé&ﬁm@mmmmmmmww.zmi The
case schedule designated May 13, 2011 as the deadline for the filing of dispositive
motions. The Clark defendants filed their motion for summary judgment weil before the
‘dispositive motion deadiine, making it timely under Loc.R. 53.01. As Witz did not seek
Civ.R. 56(F) relief, the trial court did not err in deckiing the Clark defendants’ motiori
mhﬂmdmmw..wmy.mmbww:mﬁdmiQMﬁ

enor.

(35) We next tum to Wiltz's appeal from " the February 24, 2011 judgment, ie.,
appeal No. 11AP-282. In that appeal, Wiltz sissigns the following efrors:

[1.] The trial Court emed (and further demonstrated its bias -
against the plaintiff and denied the plaintiff due process), by

making a 2/24/11 order-that dehiéd the plaintiff's Motion for an

Order that Reconsitlers, Reverses, and Grants Relief from the

Judgment Dated 12/20/10, "after the plaintiff fled a Notice of

Appeal and while the Appeal was pending” and when the

Court did not have jurisdiction to make the order.

21 TheﬁlaiCouﬂenad(ar:dfur&mrdenHﬂppthdue

 process right fo be "heard™ by the Court and demonstrated its
blas against the plaintiff) by making a 2/24/11 order that
treasted e plaintiffs 1/19/11 motion, which was clearly
identified as being a Civ.Rule 60(B) motion, only as a Motion
for Reconsiderstion (and a lagal nuliity).

naideration
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{3.] The frial Court emed, by making a 2/24/11 oldertha.tis
Mﬂum@ﬁﬁmmgmﬂwﬁem.

{§36} By Wiltz's first assignment of eror, she argues thst the trial court lacked the
jurisdiction necessaty to rule on her postjudgment motion. As we siated above; Wilz's
post udgment mofon requested the rial cout to “recsnaider |, roversef 1, and grani{ |
reflef" from the December 20, 2010 judgment. (R. at€9.) In the memorandum supporting
the motion, mmmmmmmmam«mmwmnme
that aflows parties to make'a Mation for Reconsideration and with Rule 60(B)."" (R. 68 at
1; emphasis sic.) Therefore, Wiltz's motion scuight both reconsideration and Cv.R. 60(B)

{437} The Ohio Rules of Civii Procedure do not provide for a motion for
reconsideration of a final judgment. Patsmmiomotrgmmasén,emhiasgzd
378, paragraph one of the syllabus. ﬂ@,am@nhmmﬂmﬂmhdaﬁwaﬁnai .
_iudsmentasweﬂasanvmlimammmmmm mlega!nmhﬂaa Id. at
380-81. See also Kellay v. samwmmuo 10AP.235, zmo-onmzz %
Duncan v. Capitol S. Community Urban Redevelopment Corp,, 10th Dist. No, 02AP-853,
2003-Ohio-1273, 920. In the case at bar, the trial court rendered a final judgment when it
issusd lts December 20, 2010 decision and entry. Consequently, fo the extent that Witz's
mstimnmmmmmmamnmmwzo 201ommm.ntwas'-
a legal nullty. " Likewise, t the extent that the February 24, 2011 judgment denied Witz
mconsnderahon it, too, was a legal nullity.

o {38} In addition fo sseking reconsideration, WiitZs post-judgment motion also
asked the irial court to grant Civ.R. 80(B) refief. A final judgment can be the subject of a
Civ.R. 80(B) motion requesting relief from judgment. Pitfs at 380; Ross v. Zyniswicz, 10th

H32_"
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Dist No. 10AP-91, 2011-Ohio-3702, §15. However, once a parly has appealed the

'undemng;u@ment,ﬂwmlmunmwmmmwwaeo(a)mmnfor
relief from judgment. Howard v. Cathollc Social Servs. of Cuyahoga Cly., inc. (1884), 70
Ohio 8t.3d 141, 147. mmmmmummmmmmamn 60(B)
‘motion fmwmmmmmmmmeﬁa:mnmmmmmﬁon
id.

{139} Here, Witz filed her notice of appeal from the December 20, 2010 judgment

_andherposi—ju@mntmoﬁononﬁmsanmday Wiliz did not ask for, and we did not
mrhab ammmmmrmwmwmpmwmmm The
malwun,merefme lacked jurisdiction to render judgment on Wiitz’s reguest for Civ.R.
80(Bj rellef. Consequently, o the extent that the February 24, 2011 judgment denied
Witz Civ.R. 60(B) relief, it is & void judgment. See Pratts v. Hurley, 102 Ohio St3d 81,
2004-Ohio-1980, 111 (" ' a court acts without jurisdiction, then any prociamation by that
court is void.' ).
1§40} Given the foregoifig, we sustain that portion of WiiZa first assignment of
mmm&mmm‘mﬂwmﬁw@nmwﬁmmﬂmwmm
for Civ.R. 60(B) relief. We overruia the remsinder of the first sssignment of srror. As our
ruling on the first mlgnment‘ofm renders the remaining mlgnmnts.ofamr moot,.
we need not decide them. ' . _

{141} in summary, with ragarﬂbappea! No. 11AP-84, we ovemnule all of Wiltz's
assignments of eror, and we affirm the December 20, 2010 jidgment of the Frankiin
County Court of Common Pleas. With regard to appeal No. 11AP-282, we sustain in part
and overrule in part Wiltzs first assignment of error, and we find Wilt's second ang third
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assngnmemsofermrmaot mmwumm;mmmmm

February24 2911;udgnent. wevmit.
Judgment affirmed in appeal No. 11AP-64;
Judgment effirmed in part and sustained in part;
and judgment vecated in appeal No. 11AP-282,

BRYANT, P.J., and TYACK, J., concur.
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IN THE COURT OF APPEALS OF OHIO - 8. i
o NOY - .
TENTHAPPELLATE DISTRICT |, j PH12: 38
Cassandra Wiltz, o ' o ;
| Plaintiff-Appeliant, : Nos. 11AP-64'/
and
v. | : 11AP-282
) : ' {C.P.C. No. 10CVHOB-11570)
Clark Schaefer Hackeit & Co. et al.,
. (REGULAR CALENDAR)
JUDGMENT ENTRY

Forthereasonsslabdinthedeeisbnofmismurtmndemdhemh;m
‘Noiember 1, 2011, with regard to appeal No. 11AP-84, we overruie all of appellants
assignments of enror, and we affim the December 20, 2010 judgment of the Franklin
CountyCourtbfcmnnwn Pleas. With regard to appeal No, 11AP-262, wdsusmimm
‘b dind’ ovemule in panappdlanrsﬁmmmmwm,andwqmm
seomdandﬂ‘ﬁrdawgnmmofmm Becduse the trial court lacked jurisdiction to

"mnderﬂerbmawM.ZOﬂiudgmaﬂ.wehaabyvmmehidmrsngmemm

case No. 11AP-282. Costs shall be equally assessed against the parties.
' KLATT, BRYANT, P.J., and TYACK, J.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIiO ™
WHFEB 24 AMNI=55

CASSANDRA WILTZ,
' Plaintf, CLERK Or CLUH)S
vs. : Case No. 10CVH08-11570
CLARK SCHAEFER HACKETT & CO.. etal. :  Judge Cain
Defendants.

DECISION AND ENTRY DENYING PLAINTIFF'S MOTION FOR

RECONSIDERATION, FiLED JANUARY 19, 2011

Rendered this ay of February 2011.

CAIN, J.

* This matter is before this Court on Plaintiffs Motion for Reconsideration, filed
January 19, 2011. in the present motion, Plaintiff asks the Court to reconsider its
December 20, 2010 decision dismissing Plaintiffs Complaint. The Court will not do
this. Plaintiff has presented nothing in the present motion that would cause the
Coutt to change its decision to dismiss Plaintiffs Complaint. As such, Plaintiff's

el

David E. Cain, Judge

motion is not well-taken, and is hereby DENIED,
IT IS SO ORDERED.

Copies to:

Cassandra Wiltz
Plaintiff
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Thomas H. Pyper
Counsel for Defendants, Clark Schaefer Hackett.& Co. and Kent D. Pummel

David S. Bloomfield, Jr.

Ryan P. S8herman -

- Counsel for Defendants Schnender Downs & Co., inc., Joseph Patrick, Roy
Lydic, and Bradley P. Tobe
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO . 315, *
CASSANDRA WILTZ, WBOEC 20 py g, 22
Plaintiff, : | “LERK u LUURTS
VS. : : Case No. 10CVHO08B-11570
CLARK SCHAEFER HACKETT & CO. etal, :  Judge Cain
Defendants.

DECISION AND ENTRY GRANTING DEFENDANTS', CLARK SCHAEFER HACKETT &
CO. AND KENT D. PUMMEL, MOTION FOR SUMMARY JUDGMENT, FILED OCTOBER

28,2010

ECISION AND ENTRY G ING NDANTS’, SCHNFIDER DOWNS & CO.

INC., JOE PATRICK, ROY 1 YDIC AND BRADLEY TOBE. MOTION FOR JUDGMENT
ON THE PLEADINGS, FILED NOVEMBER 12, 2010 «
- ENTRY DISMISSING PLAINTIEF'S COMPLAINT WITH PREJUDICE

Rendered thigy ‘ i;d‘i]y of December 2010.
CAIN, J. o
This matter is before this Court on the above fwo motions. Defendants, Clark
Schaefer Hackett & Co. and Kent D. Pummel' (hereinafter the "Clark Defendants™, filed
their Motion for Summary Judgment on October 29, 2010. Soon thereafter Defendants,
Schneider Downs & Co., Inc., Joe Patrick, Roy Lydic and Bradley Tobe (hereinafter the
"Schneider Defendanis”), filed their Motion for Judgmant on the Pleadings on November
12, 2010. These two motions are unopposed and are now ripe for decision.
. The Court will begin by addressing the Clark Defendants’ motion. Plaintiff, acting
prb se, has initiated this action against both the Clark Defendants and the Schneider

Defendants asserting causes of action for aiding and abetting discrimination in violation

' Mr. Pummel is an employee of Clark Schaefer Hackett & Co.
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of RC. 4112.02, negligence and malpractice, and intentional infliction of emotional
distress. The gist of Plaintiff’'s forly-two page Complaint is as follows. Plaintiff, who is
Affican-American, was hired by Moundbuilders Guidance Center (hereinaiter
“Moundbuilders”) on April 28, 2008 as its Controller. Shortly after her hiring, Plaintiff
alleges that she discovered that Moundbuilders® Board and efnployees had a practice of
prepariné and maintaining materially false and misleading financial records and reports.
She further alleges that they utilized inappropriate sccounting practices and procedures;
kept a “secret” set of “off-the-books” records; and used faise and forged documents to
obtain Ioans and to support a merger. Plaintiff alleges she also discovered that the Clark

Defendanis, an accounting finm, assisted Moundbuilders with the “improper and

unethical accounting and reporting practices.”

Plaintiif made verbal and written complaints to Moundbuilders’ Officers regarding

‘the accounting practices and, allegedly, their response was to subject her to threats,

intimidatiﬁn, harassment, and differential freatment due to her race. She then
complained to the Board of Moundbuilders and contends that instead of addressing her
issues, the Board hired the Clark Defendants to assist in concealing the improper
acecounting praclices. According to Plaintif, Moundbuilders' Board and Officers
concocted a scheme to terminate her employment, which occurred on August 8, 2008
and in order to disguise their “retaliation,” they asked the Clark Defendants to provide
verbal and written statements characlerizing Plaintiff's complaints as unsound, untrue,
and indicative of her lack of accounting knowledge and skills. Plaintiff contends that the
Clark Defendants acquiesced and made these statements knowing that they were false.

H37
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and would cause Plaintiffs termination and other injury. Plaintiff's causes of action

against the Glark Defendants stem from these affegations.

Summary Judgment was established through Civ. R. 56 as a procedural device to
terminate fitigation when there is no need for a formal trial. Norris v. Chio Std. Co. (1882),
70 Ohio St. 2d 1. The rule mandates that the following be established: (1) that there is no
genuine issue of any material fact; (2} that the moving parly is enfitied fo judgment as a
matter of law; and (3) that reasonable mirds can come to but one conclusion and, viewing
the evidence most strongly in favor of the non-moving party, that conclusion is adverse fo
the nen-moving party. Bostic v. Connor (1988), 37 Ohio St. 3d 144.

Summary Judgment will not be | granted unless the movant sufficlently
demonstrates the absence of any genuine issue of material fact. A “parly seeking
summary judgment, on the ground that' the nonmoving parly cannot prove its case, bears
the initial burden of informing the trial court of the basis for the motion, and identifying
those portions of the record that demonstrate the absence of a genuine issue of material
fact on the essenfial element(s) of the nonmoving party's claims.” Dresher v. Burt (1996),
76 Ohio St. 3 280, 283. Civ. R. 56(C) sets forth an exclusive Iist of documentary evidence
that a court may consider when reviewing a motion for Summary Judgment.

In accordance with Civ. R. 56(E), when a properly supported motion for Su_mmary
Judgment is made, the nonmoving parly may not rest upon the mere allegations or denials
contained in the pleadings but must come forward with specific facts demonstrating a
genuine issue of fact for frial. If the nonmoving pasty does not so respond, Summary
Judgment, if appropriate, shall be entered against him.
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The Clark Defendants move the Court for Summary Judgment arguing that there
is no evidentiary merit to Plaintifs claims. In support of this contention, the c}érk
Defendants present the affidavit of Kent D. Pummel. According to Mr. Pummel, the
Clark Defendants perfor}ned auditing services for Moundbuilders for its 2003 through
2007 fiscal years. See Affidavit of Kent D. Pummel at f4. On June 16, 2008,
Moundbuilders' CEQ faxed Mr. Pummel two documents: a letler written by Plaintiff
concerning Moundbuilders' accounting practices and corespondence written by the
CFO in response to Plaintiff's letter. Mr. Pummel reviewed these letters and, upon

- subsequent contact by Moundbuilders' CEQ, informed him that the *situation desoribed
apbeared to be an issue of miscommunication between” Plaintiff and the CFO, Id, at I7.
Further, Mr. Pummel .states that at no time was it made known to him that
Moundbuilders was contemplating any employment-related discipline againét Plaintiff.
Finally, Mr. Pummel states that he was unaware of Plaintiff's race and this subject was
never mentioned or discussed. Id. at 8. |

On July 21, 2008, one of Moundbuilders’ Board members contacted Mr. Pummel
and inquirad as o whether, due to his pmfessional experience and familiarity with
Maundbuilders’ practices, he wouid be willing to discuss his impressions about the
matters raised in the comespondences with Moundbuilders’ Board of Trustees. Mr.
Pummel agreed, and, within a few days, pariicipated in a conference call where he
again indicated that it appeared there was a miscommunication between Plaintiff and
the CFO. He states that he also acknowledged there was some validity to some of
Plaintiff's criticisms. Id. at §{S. Mr. Pummel states that there was no mention of Plaintiff's

race or of any disciplinary action during the conference call. Id. at §10. The Clark

A
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Defendants had no furthér contact with anyone conceming Plaintiff uniil she filed a
seharate fawsuit against Moundbuilders. (d. at {1 1.

Plaintiff's Complaint alleges that the Clark Defendants were involved in and
assisted Moundbuilders’ racial discrimination and her unlawful termination. R.C.
4112.02(A) provides that it shali be an unlawful discriminatory practida “[ﬂor_any
employer, because of the race [or] col& * = ¥ of any person, to discharge without just
cause, to refuse to hire, or otherwise to discriminate against that person with respect to
hire, tenure, terms, conditions, or privilages of employmant, or any matter directly or
indirectly related to employment.” Under R.C. 4112.02(J), it Is also unlawful “fflor any
person to aid, abet, incite, compel, or coerce the doing of any act declared by this
secfion fo be an unlawful discriminatory pracfice, * * * or o attempt directly or indirectly
fo commit any act declared by this section fo be an unlawfuf discriminatory practice.”

Here, the undisputed evidence demonstrates that: (1) Plaintiff was hired by
Moundbuilders after the Clark Defendants were no longer performing auditing services
for the company; (2) the Clark Defendants were not aware of Plaintiffs race; and (3)
Moundbuilders never discussed any employment-related discipline issues with the Clark
Defendants. From these uncontroverted facts, reasonable minds could only conclude
that the Clark Defendants in no way aided or abstted unlawful racial discrimination, and
such a salacious charge against them is simply not warranted. Due to the fact that
Plaintiff has not bothered to respond to the Clark Defendants’ motion, there is nothing
before the Court to contradict this determination.

in her Complaint, Plaintiff also asserts a claim against the Clark Defendants fof

negligence and/or accounting malpractice. It is clear not only from the undisputed
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evidence, but also from Plaintiff's own’ Complaint, that she lacks standing to seek any
refief pursuant to this claim. The Clark Defendants owed 2 duly of care fo
Moundbuilders, the enfity that retained them, not Plaintiff. Furthermore, Moundbuilders
and the Clark Defendants’ professional relationship ended months before Plaintif was
even hired. Summary Judgment must be granted to the Clark Defendants as to this

claim.

| Plaintiff's final claim against the Clark Defendants is for intentional infliction of
emotional distress. To establish a claim for intentional infliction of emotional distress, a

plaintiff must prove the following four elements:

1) that the actor either intended to cause emotional distress or knew or
should have known that actions taken would result in serious emotional
distress to the plaintiff;

2) that the actor's conduct was so extreme and outrageous as to go
'beyond all possible bounds of decency’ and was such that it can be
considered as 'utterly intolerable in a civilized community?’

3) that the actor's actions were the proximate cause of the plaintiffs
psychic injury; and '

4) that the mental anguish suffered by plaintiff is serious and of a nature
that 'no reasonable [person] could be expected to endure it

Oglesby v. City of Columbus (2002, Franklin), 2002-Ohio-3784 at 110; quoting \nvine v.
Akron Beacon Journal (2002, Summit), 2002-Ohio-3191. The Tenth District Court of
Appeals has stated:

[wle emphasize that major outrage is esgential to the torl; and the mere
fact that the actor knows that the other will regard the conduct as insulting,

" or will have his feelings hurt, is not enough. Only conduct that is fruly
outrageous, intolerable and beyond the bounds of decency is actionable;
persons are expected to be hardensd to a considerable degree of
inconsiderate, annoying and insulting behavior. Insults, foul ianguage,
hostile tempers, and even threats must sometimes be tolerated in our
rough and fumble society. '
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Strausbagh v, Ohlo Dept. of Trans. (2002, Franklin), 2002-Ohio-6627 at 14 (Citations
omitted).

Upon review, the Court finds the evidence in this matter to be insufficient to
support a finding that the Clark Defendants intentionally inflicted emotional distress
upon Plaintiff. The Clark Defendants performed audifing services for Moundbuilders
frnm 2003 to 2007. The only possible negative thing that the Clark Defendants said
shout Plaintiff was they felt that there was a miscommunication between Plaintif and
Moundbuiiders' CFO. In fact, Mr. Pummel stated in his affidavit that he told
Moundbuilders' Board that some of Plaintiff's criticisms were valid. Finaily, there was
never any discussion with the Clark Defendants as to PlaintifP’s race or disciplinary
action. Reasonable minds could only find that the Clark Defendants nefther intended to
cause, nor actually caused Plaintiff any emotional distress. Summary Judgment must be
awarded to the Clark Defendants.

This brings the Court to the Schneider Defendants’ Motion for judgment on the
Pleadings. The Schneider Defendants were hired by Moundbuilders on October 20,
2008 to petform auditing services. This was two months after Plaintiff was tefrninated
from her employment. The Court cannot figure out how the 'Schneider Defendants are in
any way linked to the alieged discrimination that Plainﬁf_f experienced two months before
the Schneider Defendarts were hired. Since this Is s0, the Court must grant the
Schneider Defendants' motion and dismiss Plaintiffs claims against them. Due fo the
fact that Plaintiff has failed to respond fo the Schneider Defendants' motion, there is

nothing before the Court to contradict this determination.
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After review and consideration, the Court's ruling is as follows:

Defendants’, Clark Schaefer Hackett & Co. and Kent D. Purmmel, Motion for
Summary Judgment is well-takeﬁ, and is herby GRANTED.

Defendants’, Schneider Downs & Co., inc., Joe Patrick, Roy Lydic and Bradiey
Tobe, Motion for Judgment on the Pleadings is well-taken, and is hereby GRANTED.

"It is hereby ORDERED that judgment is entered in this matter as to all
Defendants. Plaintiffs Complaint is hefeby DISMISSED WITH PREJUDICE in its
entirety. There is no just cause for delay.

IT IS SO ORDERED. | -

David B. Caln, Judge

Copies to:

Cassandra Wiltz
Plaintiff

Thomas H. Pyper
Counsel for Defendants, Clark Schaefer Hackett & Co. and Kent D. Pummel

David S. Bloomfield, Jr.

Ryan P. Sherman

Counsel for Defendants Schneider Downs & Co., Inc., Joseph Patrick, Roy Lydic, and
Bradiey P. Tobe '
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