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Summary of Argument

The State's argument hinges on a cramped reading of the en banc appellate rule.

Appellate Rule 26(A)(2) states that the majority of an en banc court "may" decide to

hear a case. The rule does not state that the entire court must make that initial

determination. Accordingly, the rule gives courts of appeals the flexibility to manage

their own internal procedures.

The State's policy arguments demonstrate why the State should lose this case.

The foundation of the State's policy argument is that appellate judges are too biased to

review en banc motions, but the very facts of this case prove that the State's theory is

wrong. Here, the same three-judge panel that denied en banc consideration certified a

conflict to this Court. If that panel were as self-interested as the State suggests, the

panel would not have certified the conflict.

On the merits, this is a fact-bound case in which the trial judge who observed the

officer testify determined that the officer lacked reasonable suspicion to stop Mr.

Forrest. Before the officer stopped Mr. Forrest, the only actions the officer said arose

suspicion were his facial expression and that Mr. Forrest turned his whole upper body

toward the officer, instead of just turning his neck. The officer testified that he

interpreted these movements as suspicious. The trial court who observed the officer

disagreed. And the Tenth District court of appeals, after remanding for clarification,

affimed.
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Statement of the Case and the Facts

The State's factual statement is adequate for purposes of review in this case, but

Appellee highlights two of the State's factual assertions.

First, the State wrote in its motion for en banc consideration that the panel would

intentionally flout the appellate rules by ruling on the motion:

[R]efusal to submit the application to the other full-time judges for their
consideration amounts to a refusal to follow the rule.

Brief at 4, quoting Motion to Certify a Conflict, Jan. 30, 2012, at 20. The State has

identified no evidence that supports this assertion.

The State has also asserted that the panel was too biased to review an en banc

motion fairly:

Practically speaking, the panel members have a vested interest in denying
such an application, as the panel would not be inclined to concede that
their decision conflicts with the decision of any earlier panel.

Brief at 9. Again, the State has presented no evidence to support its assertion.

The panel denied the State s motion for reconsideration en banc, but granted the

State's motion to certify a conflict to this Court. This case is now before this Court as

both a certified conflict and a discretionary appeal.
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This Case Should be Dismissed as Improvidently Allowed
and for a Lack of a Conflict

The State has not demonstrated a conflict. Instead, the State has demonstrated

only that different appellate districts have exercised their discretion to process en banc

motions differently. The State is correct that other appellate districts have a practice of

having the entire bench initially review an en banc motion. But neither of the allegedly

conflicting opinions holds that the entire court must participate in the initial review of

the motion. And on the other side of the alleged conflict, the Tenth District has not

ruled that courts of appeals must use three-judge panels to initially screen the motions.

As this Court has explained, an "alleged conflict must be on a rule of law-not

facts." Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 596 (1993). Different courts

exercising discretion differently does not require certification to this Court because

there is no conflict between the law each court is applying. The courts of some

appellate districts exercise their discretion to initially circulate en banc motions to the

entire bench, and the Tenth District exercises its discretion to entrust the initial decision

to the original three-judge panel. There is no conflict of law presented, merely a

difference in discretionary practice.

This Court should dismiss this case as improvidently allowed and for a lack of a

conflict.
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Argument

Certified Question:

Whether the entire en banc court as defined in App.R. 26(A)(2) must

participate in the decision whether to grant or deny an application for

en banc consideration.

Proposition of Law and Answer to Certified Question:

No. Mirroring the process for certifying a conflict to this Court, a court
of appeals may adopt a practice in which the panel that decided a case
also determines whether a conflict exists.

1. This Court should put common sense above literalness as it did when
this Court approved the constitutionality of the en banc procedure.

The State s proposed rule is too cramped. Appellate Rule26(B)(2) states that the

full court of appeals "may" order a case to be decided en banc. Then, if a conflict exists,

the full court must decide the case. The rule says nothing about whether a panel of the

court can make the initial determination of whether an internal conflict exists. Contrast

the permissive language of App.R. 26(A)(2) with the mandatory language of Ohio

Constitution Article 4, Section 3(A) (" [i]n districts having additional judges, three

judges shall participate in the hearing and disposition of each case.") (Emphasis added).

When this Court endorsed the new en banc appellate rule, this Court held that

the three-judge rule in the Ohio Constitution "should not be 'taken too literally' and

that sacrificing'literalness for common sense' is permissible when it 'does no violence

to the history' of the provision.") McFadden v. Cleveland State Univ., 120 Ohio St. 3d 54,

2008-Ohio-4914, ¶ 14, quoting Textile Mills Sec. Corp., 314 U.S. 326, 333-335 (1941)

(holding that a similar statute should not be "taken too literally" and that sacrificing
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"literalness for common sense" is permissible when it "does no violence to the history"

of the provision.")

II. Interpreting App.R. 26(A)(2) to permit courts to delegate the initial
screening of en banc motions is in line with the purpose and history of
en banc proceedings.

When this Court first ruled that appellate courts should consider internal

conflicts en banc, this Court explained the reasons for having an en banc procedure:

The Eighth District's conflicting rulings on the same legal issue create
confusion for lawyers and litigants and do not promote public confidence
in the judiciary. Appellate courts are duty-bound to resolve conflicts
within the district through en banc proceedings.

In re J.J.,111 Ohio St.3d 205, 2006-Ohio-5484, ¶ 18.

Nothing in the Tenth District's practice "does violence to the history" of the en

banc provision. The judges of that court have developed a practice that permits good

faith intra-court conflicts to be resolved by the whole court.

III. Contrary to the State's assertion, judges can be trusted to properly apply

the law.

The State's policy argument violates "the presumption that a judge fairly and

impartially considers all matters coming before the judge." In re Disqualification of

Fuerst, 77 Ohio St.3d 1253,1254, 674 N.E.2d 361 (1996); see also, In re Disqualification of

Doan, et al., 84 Ohio St. 3d 1230,1235 (1998) ("judges are presumed to conduct an

independent review of the pending appeal"). In this case, the State asserts that judges

on the three-judge panel have a "vested interest" in shielding their decision from their

colleagues. Brief at 9. Further State asserts that if the panel denies its request for the

full court to initially consider the en banc motion, the decision would "amount[] to a
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refusal to follow the rule." Brief at 4, quoting Motion to Certify a Conflict, Jan. 30, 2012,

at 20.

Given the complete lack of evidence to rebut presumption that judges act

properly, the State's presumption of bias is unfounded. It is not proper to "assume0

that ... judges [have] conspired to defy their individual oaths to faithfully and

impartially discharge the duties incumbent on their respective judicial offices to the best

of their ability and understanding." Office of Disciplinary Counsel v. Gardner, 99 Ohio

St.3d 416, 424, 2003-Ohio-4048, ¶ 34.

IV. The State ignores the effect of its proposed rule on appellate districts

with fewer judges.

The State also bases its argument on the mathematics of the Tenth Appellate

District, but different courts have different practical concerns, and court rules should be

interpreted to give courts flexibility to manage their docket. For example, four Ohio

appellate districts have only four judges - the Third, Fourth, Seventh and Twelfth. In

those districts, it would be pointless to bother the fourth judge if two members of the

original panel wished to deny en banc certification. Four other appellate districts have

five judges - the Second, Sixth, Ninth, and Eleventh. In those districts, a unanimous

panel would block en banc consideration, so it would be a waste of time to submit the

request to the entire court. Accordingly, those districts might choose to have a practice

that a unanimous panel could deny en banc consideration, but bring in the entire court

if the panel is split. The judges in those districts may also have sufficient confidence in



each other's integrity to entrust the decision to the original panel, as does the Tenth

District.

Judges in larger districts may find that judicial resources are pointlessly wasted

when en banc motions are circulated to the entire court. Given that the Tenth District

has eight judges, consideration by the full court would triple the work required to rule

on en banc motions. Not only would five other judges have to rule on the motion, but

those five judges would have to bring themselves up to speed on a new case. Given the

presumption that "a judge fairly and impartially considers all matters[,]" courts may

reasonably delegate the initial screening of such motions to the panel most familiar with

the case.

V. If a majority of Tenth District judges believed that a minority was

improperly thwarting that court's en banc procedure, it would not
follow its current practice.

The State is simply wrong that "[p]anel-only review deprives the majority of the

en banc court of the opportunity to exercise this institution-wide control." In the

unlikely event that the State s"parade of horribles" occurred, the Tenth District would

remain free to change its practice and initially circulate en banc motions to all members

of the court. Further, in any individual case, the entire court can sua sponte order a case

to be heard en banc. App.R. 26(A)(2)(B). Finally, if the Franklin County Prosecuting

Attorney believes that all Tenth District judges should review every en banc petition, it

can lobby the court to create such a local rule.

The reality is that if the majority of Tenth District judges believed that a minority

was improperly disposing of en banc motions, that court would quickly abolish the
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practice of permitting panels to screen the decisions. Other districts prefer to permit the

entire court to review the case. This is simply different procedure, not a legal conflict.

Conclusion

This Court interpreted the constitutional three-judge rule to avoid an inefficient

result. Following that precedent, this Court should interpret App.R. 26(A)(2) to avoid a

result that hamstrings courts of appeals in their effort to enforce the en banc provision.

The entire en banc court may rule on en banc motions, but no language prohibits courts

from permitting the initial panel to screen the motions. This Court should dismiss this

appeal as improvidently allowed and dismiss this conflict for lack of a conflict. In the

alternative, this Court should affirm the decision of the court of appeals.

Respectfully submitted,
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Assistant Public Defender

250 East Broad Street - Suite 1400
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Counsel for Al E. Forrest
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Certification of Service

This is to certify that a copy of the foregoing Brief of Appellee Al E. Forrest was

forwarded by regular U.S. Mail, postage prepaid to the office of Steven Taylor,

Assistant Franklin County Prosecutor, Hall of Justice, 373 S. High Street, 14th Floor,

Columbus, Ohio 43215 this 10th day of September, 2012.

Stephen P. Hardwick, 0062932
Assistant Public Defender
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CONSTITUTION OF THE STATE OF OHIO

ARTICLE IV: JUDICIAL

§ 3 Court of Appeals.

(A) The state shall be divided by law into compact appellate districts in each of
which there shall be a court of appeals consisting of three judges. Laws may be passed
increasing the number of judges in any district wherein the volume of business may
require such additional judge or judges. In districts having additional judges, three
judges shall participate in the hearing and disposition of each case. The court shall hold
sessions in each county of the district as the necessity arises. The county
commissioners of each county shall provide a proper and convenient place for the court
of appeals to hold court.

(B) (1) The courts of appeals shall have original jurisdiction in the following:

(a) Quo warranto;
(b) Mandamus;
(c) Habeas corpus;
(d) Prohibition;
(e) Procedendo;

(f) In any cause on review as may be necessary to its complete determination.

(2) Courts of appeals shall have such jurisdiction as may be provided by law to
review and affirm, modify, or reverse judgments or final orders of the courts of record
inferior to the court of appeals within the district, except that courts of appeals shall not
have jurisdiction to review on direct appeal a judgment that imposes a sentence of
death. Courts of appeals shall have such appellate jurisdiction as may be provided by
law to review and affirm, modify, or reverse final orders or actions of administrative
officers or agencies.

(3) A majority of the judges hearing the cause shall be necessary to render a
judgment. Judgments of the courts of appeals are final except as provided in section 2
(B) (2) of this article. No judgment resulting from a trial by jury shall be reversed on the
weight of the evidence except by the concurrence of all three judges hearing the cause.

(4) Whenever the judges of a court of appeals find that a judgment upon which
they have agreed is in conflict with a judgment pronounced upon the same question by
any other court of appeals of the state, the judges shall certify the record of the case to
the supreme court for review and final determination.

(C) Laws may be passed providing for the reporting of cases in the courts of
appeals.
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