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.e. 5 2911,.U - 'M aUR2SAxC'.CION

(" E EAC`i+S2 A. .M

ins, 124 Ohio ApP.3d 112, 114, 705 N.E. 709 (12th Dist. liarre

)untp 1997).

"We find that the Trial Court's "De &'aet0 Amendment" to the "COmQlaint"

below by "Convicting," Appellant of an "Offense," with which he was "Never"

"Char.,c,ed." amounts to a Change in the "Name" and "IdentitY," of the [CRIMEl

: ar ed and according was in "VioSation," of Criminal Rule 7(D) -

"V'solatinc^"tlndEr the circumstances we find that Appellant's "Conviction," for

- R.C. § 2903.01 - R.C. § 2911.11 - R.C. § 2905.01 and Gun Specification

- Violation of a T.P.O. must be "Reversedr" and Appellant Diacharaed."

(B) The "C0.^laint," against Appellant caru-tot be kaendecl to show a"Violation."

of R.C. § 2911.11.

(C) Because it would change the "IDEtaTTTY" of the "Crime" and would be a

"Violation of Criminal. Rule 7 (D)



"CSUiy" Recorded wsz Docket

02-M--0021 - Court/"F+rOsOcutOrl

.W« 550r 552r 729 R«D.2c3 403 (12th Da:tit>

shown as.

°avated Ro1 R.C. § 2£311*€3 C7ffanrse."

^qpuatec7 Bargla:r^ - R.C. ; 29I1.11

"rms change

t by said instruction of a "&a1se Charae

)nth€a of this "'t^^E€^ctiy^a trueictmaast,°'

M!3L3k'i^4h8$^ A^J3A^<ae's4Y}:^^

R.

1. Sentenced a;ad G0nvicted ti^ ^poalsca Charw o^ 8^^

; 2911^11 - DL-sp9.tO the "ori<jfna:t" ^'«rand Jury isS:zanCe crE #(srs.giaxai" Charge

of ,Aggraw4tec3 I,sabberY - R.C. § 2911•01 - (Not an AgyravatOd Buzg3.ary).

R. 403 - CAS - bEV].LS. R. 40113.

[Crim. R. 3] - [crim. R. 7 (A)(0)]

coaar
Robbery - R.C. § 2911.

Number - 2 - a!f PagO

of ferse +0

ac" "maiatt/Ccaarrtam3x+ate"

C)j.

af Aggravated

- on 1?ate. - 07/09/02 as is stated Orc Docket Sheet

- d2-CR-0021.

[Cc^a:m. R. 6 fA3(F))



(3)

rors€ cutcr/
mY - R.C. § 2911.01

vad this Indictment of AGGRAVATED

: 07/09/02 - as is stated (Crim.R. 6(A)EF?<J

ctment ahall be returned by the Fcrremn or F"ty Fararoan to

saf the Court of Comruon Pleas, and Filed with the Clerk who shall

cn the Date of Filirsgj and enter each Case upon the Apt-eararaea

2. Shows on Docket Number - 02-CR-

424-1) - Date of riled indictments (Case ' - 02-CR-424-0) as of 07/a9/t72r

Thusr Cczurt/prossc:utor/Defense Caunaalr had tYsis Tn9icP2tant of "Aggravated

Robbery," - R.C. § 2911.01, and did receive according to above stated Docket

shraet the "Original" issuance by Grand Jury of this Indictment.

3. Yet, my Trial Court did not take Pbace ti13. 10/05/02

3 Month(s) time span between Receipt of said Grand Jury indictaentr before

Trial began (See Exhibits) Docket Sheet Ecrr Case Number -{J2-CR-424•-A.

Thus, showing Prior knowledge of 3 Month(s) of this "Dafsctiva Indictment."

And "False Charge," and "Conviction," - Date: of Zndiatomat givsn on 07/09/02

- S?ate, Trial began txas on 10/05/02.

4. tkaurt/Prcrasautor/te£ersae ccsuaselr on their own did "Znstruct Juryr" af

tha "pa1se Gkaaryor" and "Cranvictioaar" of "Aggravated Burglaryr" - R.C. §

2311.11r (Viaiatingr cazzr Pracess Cluuser) - Ce+nstitutiasial Arnandment in;

V. VTr XIV, VIZI. P].usr Ohio C.pnstitutinnd Article Z§ lt? § 14 § 16.

5. 2n Additianr with Prior Calculation and Design and 3 ftnth(a) Prior

of thi8"DeZ&YGti.ve iridiC:tmeF'i$.r" - "Fa-I9E' Lho9Y'tyer" by $TSs...,Ki:cti''Sg

said Jury of this "ralse Charger" and "Canvicticanr" did "Ezhancsr" my Offense

to an "Aggravated Mrdsrr" with a"UaaCh P3na2tyr° knowiNly and purposly

did try to Gorenit Legalized Murder and all Court and Prosecution and Defense

- 1 - of Page - 1 - Case Number - 02-CR-424-0.

and has camrnittod aFe2Qny A.etionr "I3uly" Recorded

coplices had Prior knowlsdge of said deiexctivO

6. Surpression of "Defective Zndictmentr" - "Criminal. Rule 7 (A) r statear



(4)

uriedic:t.icaret" or "Nami" or

dcane in open Cssurt or on "Arrai.ynmnt-

.y r" of this "t:l3arger" wa

Thus, I"am not Charged with this iesue of either an "Aggravated Rob

- R.C. § 2911.01 or an "Ngrawated Burg3aryr" - R.C. § 2321.11.

'A Or 'FHC CASEAND F

nt was conviCted in a Jury 2'rim.l in Conmn Pleast Richland COeanty

24-D of "Aggravated Murder," & another "A9yravated 14urdara"

with Prior Wcu2aticn and Design, "Aygravated 8urylary#" tCidn*9in9t" a

"Violation of aT>P.O. and a FirOarM ificatiran{s). iefenc3ant, APPoaled.

Thca Court of Tppealsp BWginor J., held t

(1) There was Insufficient Evi8enc+et that Wsandant was Provokeeu by victim

into uslng Deadly Farca, and Thuz, Defendants waS nat entitled to instruction

on vvluntary Manslaughter and

(2) Stecs>r<9 did not indicate that tefon

Passion or in Sudden Ragex and Thuei Def

an Voiunr__nry Atam].aughter.

P.FE'ZS2MF.;1J.

:luanee of Sudden

not entitled to instruction

Appellant Apiaealso thO decision of the Trial Court refusing tO giere a

Jury Irastruetion on Voluntary Manslaughter or other options to Jury for

lesser aentenee(a)•

^.'imt3 t)EfendOr!"l



K"NANi34a4 IN SUPPOR

(5)

[ ntal.ly De

oi•: Just3.ce," or is inc

z in a . +ete "Misuacr.iage,"

, * Demands of "Pair Procedur^^^

(Saarrently Sentence has been "FOALYCM," by a previous (ADORT - .AB NMW

or Acquitt,al)a was obtained, which in Pre-Attorney (Working) before his/her

, bei:ore ASsigtaed in Open Court oi law, to Retoresent,

inciigent Client, (See B & C Doc;sat Sheet. - Eshibi'r.U - Case TduadD°var - 02-•CR-

0021.)

VT_'OY,ATIi31+3O

FIM AM^i ^ - ^: Guara

!?.:,°anr:es pr.se. t>sd in an inclzct:ra

dant the Right to b^a tried for only thosa

:d by a "G _°and ,7ur.,ra 11

:indictments ina.y not be substantively Panended without Reconvening of the

"Grand Jury."

^lah&-^n ^.€'z: sSv7.t1e;3Cc ^r'.asl3ntfd at Trial j,3£OJo.::^s a 11C.':^:Al^^6e t^'^ f'^^r£?'d'St ^^'oE1 .t'.hat

Charged in the Ind%ctmant, or when .Iury, instructions broaden the scope

of the Inciictment by permitting "Conv:icti.on,°" for an Uncharged Offense,

Infri.ng2ment on the Defendant's Right to be tried "C3NL`Z" upon Charges Returned

by 19CLt"u:t3 F.613Y.yt°F my P'^a:.^ao was I'DefE?ct7.+J4? .indict.tC1lta°d uild "i'c.lSG <-'haicJE'tar

denican:strates subwte:ntial. P>`oi^ldic° hy k1owledye of saici "Defactive Inc3ictmentr

(Prior) Pecorded as 3 Months - Prior to Trial.

No Correction, oniy Surpression of "wvidence" a:nd "Tampering with Records,"

R., 'y'-^^3,^._2 ' n ,.'^^a.. j^.`.e ^^haW"g^. n ol" r^gC^^°"tvi3i:F..'C^ '^k^i'^ll:^L_T - P.C.C. ^ ^ ^n'u_-o "qt.aca.nti3 a ^ ° r

§ 2911.11.

H

ALILF, OF THE RULES G3F t€<Ii^f3NAL PRUCFDI2I2E: - (12)

?eyuires the Defendant, to bring all Motions to Disa3iss "Defective Indi.ctment(s),

before Trial bega.e "tIowevsr," Challerxxes to the Court's Jurieda.ction arid

Claims that the Indictment fails to state and Offense mav be brouaht uo

anvti.ne!



(6)

A Defend L, may mqve t* Dismiss iWi: t t^ ^^ Y Q"

etive Prosecu

ingeo - Prosecu
uraw . . ry Delay in P . . . tirag

iation agai : a

UCYProoodwal Yiolatiam in t^ s part:1

duet out^ieie the Zn3Lct

on "Due Promss C'rounds, " of euch. conduct is aca c>zztrac

t"Violates" .t§ttrdarmraata2 P`siraaesis" Or is "51lakinca to the Universal Sense

zrt Justice." AS "Leave of the Caurte" to correct cheae 3.ssues.

;iJ cc

SOCTItN 2U^ A^^CLE Y QP THH dttt^

Guarantee's the accused the riVht to

the zacc^^tiori against taim#

he "Nature" c3rkd Ca

Taerefcare, tPfe "(:omr>laint:" =at contain a1l the Essentiat E3.o:wManLs of tile

Chwarged.

he "Ccmplaint," need not state all specific Facts, relied on to

the EsoontsaZ Elemunt6 of the t?fferWo.

t,.̀ ^o.se Factso which muSt be PrQ%ta tp ObLaira

a "L"67nVit."" {^1ect,ive ifi]df.cta*tltr" - "tiC} J12C"S.`'ud$.€;+'`.iE?Ckt" or "t1«a.m;rr

y," or "Elowratr" p.coverrY)

(State V. Vill.asacrttrez) 44 ohio App.2d 209e 211, 73 o'tio op.dd 2l5e 337r N.2.20

(The cottsplaint %uac cox^tain the i;sspnaiai E1

Rule 3.)
(State V. Hie3a€iharnr 19 Gshic App.2d 204, 48 Mio op.2d 338r 250

778 {lat. Dist. I?amilton vaunLY ti969j

(City of Cleveland V. Weaver, 10 Ohio Misc.2d 15, 461 N.E.2d 32.1

jSGate U. Mullincar 124 Ohio App.3d 112, .11•^I, 705 N.E.2d 709 (12th Di.st.

Warrer+ Cciunty 19971



(7)

1.01 (n)(1)(2) & 2923.02 (A)MI

IDue to the Conatitutional Nature of the Burden of Proof beyond a Reasonable

])oubt, afrial court muet stricl.:1y comply with the. Pkaruaata•s of Criminal

Rule 11 (c)(3) when advising a defendant of his right to a Jury Trial during

which the state must prove his Guilt 8eyernd a Eteasonabl,e Doubt.}

(U.S. V. Pocale, 407 F.3d 767, 77^'a (6th Cir. 2005).1

[(.S. v. Stokesr 124 F.3d 33?  45-46 ( ist Gir. 1997)I

IU.s. V. ParaMo, 996 F.2ci 1212,1220 ( 3r+3 Cir. 1993)]

(U.S. V. Jaclcson, 327 IR".3d 273, 294 (9th Cir. 2003)7

IU.s. V. Goodwin, 457 U•5;. 368, 373(1982)I

A) A Felony that may bs Punished by "Death," or "Li.fe in Prisonznent." sha11

be Froser.uted by Indi

a) The Cuurt anay at any titna before, Duringr or After, a Trial Amend, the

ind9.ctment> infQranaticas. Complaint, or Bill of particulars, in respect to

any Defect, iariaarfection or onnaission in rorc<i or substance, or of any variance

with the Evidence, rovided "NC7 OHAt3GE," is made in the "NAME," or "IDENTITY,"

of i:i'xe "C:RIb7F."

tl

'°Zk:iective iekdicrn;ient^" - "Fa2se Charcaz" sentercedlConvicted for 9

'Iiears -"N® 3urisdicticn," or "Named," or "Identitv," by the Gourt, has

also Tainted/C-onC-AMinated, my entire Case inwhich Aggravated Murder, kidnapping,

Gun Specificatio^lr T.P.CT. all waa given to a Jury to rule on except Court/

Prosecutor went one step farther with said 3 Month Prior knowledge oE "Taeieetive

indictu+entr" °,.hanced my Case by adding a "DEATH PENALTY," showing Prior

Calculation and Design and placed this Vindictive Sentening and done in

aBias and PrejUdice manner. "Violation of my "Due Process Clauser" -

"constitutional Amrac7nient inz V' VIr XIV, VIrI. and Ohio Constitution

I§10§14§16.



y raeu1ts in a

"^di^ntaryt"

{CCMUre
or ACqsa.f.tt

before his/her

of Lazar to Re,pr^

uhmrs there mss a t

in opote Court

q,TuK3r2a.,oD1" and "Name," the "Zderat$.tya" of tho A3.3.oge: "

c'4JX3'.G't o^.' r a3ti e "

ei; blierz; in Violation of the Sixth Ar^';:acment®

[Mao "Cro2F9tedr" a fu1"sS^.amm-

(l4) Ameraament Riyht to

"Cbstruetic+ax Qf Justicas«":i

1. Ct?ut t:/Froaecutor/tetorase (OunSOI had pr3.cs kAG>w7.edge Of I Montho - 33atea

ROc;ea.ved Ott TXau}u t, ahe*t - 07/090/t?2 and 'Csatez - ai: Trial began 10/01/02

showing prior to Tr5,al be:;inrsaezg*

rt/P?rosecutian - w#th Wri.cor caleulat+on and Design by reeeipt c::aPY

zr.aictment :.wsua
s.ustrtactfaag Jury of a i'alze Ch^^ge of aggrav&tec^ BurF.7.zry -

Indictment `''#^ar'ae o.L t=:gr'avatet k^^bberv

21Q'3/09/G;2.

^. t^ur -,'Prasecutor - Encsanceld my Case by addinca a "Death P=4l04" 10 /Q5 021

with k€XP3WIeGC`t!"̂  of a "Defective IC6f"`1C^lY^.:%"ta" Ltl"d "Xii's.zv+ Chu.C'Cies" - 3QRIL

h C7E

Ata,ta+nds Ztt :

and flesi'yY3?t

1:4m 4ri(,)lG:Lion ()f 2iIV "Due Cro:':.a F..1C:us..^i

xTVe V?Zl fC'aa^sed LagaIi.zed tEaaa.̂ der, w3.th Prior

ld/At`tOed rabr1eatQca Evi

by a garWv#.ous

cta resulted in pro-Attorney (W^'ar3^ing)



UM
(9)

OF LAW

PP4PWITION OF LAW NOw

and att.'A t - Cot'ss'ta.'tl

I§ 1Q§ 16.

e - Jeerpardy" Yi.c>lation(s)

Awfl. ': e lYt iI£$ Y, vi, XIV, and Ohi43 Conatitution

Court`e kzc-nial of my Postconvietiora R.C. ed to view said Violations.

rouble- Jeor;ardu - attaches when Defendant in Jeopardy for the Saar,e ottense

k'1aCirig him "T^rsce. in Jeopardy of Life arad Limb and. charged "wio.e'° with

two aep-rat:: Case Nuiiiner,s for the sa;nw off-ense, on Dtooket Onec-t - Mansfield,

Police Dept. Va Stephc.n W. Bverl.Y, (PiunieiLal) states Case Nsarber ° 2042CRA00033

Cr,m:n.a7 iTrat€io, Date: 01/02/02. - Charge of "Murder`° was issued (Not Severed

till 41/29/02 3 Warrant verved c,xs 01/02/20U2®

A3.sor Kieilar',Ping C,larua (6vii

£1OQ40on Tiarr • 01/03/2002. j,C7rig.S.na

till ^.^1./29L2002. )

CavL tdartiber?j - Case MLU*^^r - 2002CE!.R-

©: feaise - First Char;ge(s) not severed

Now, on 0,1/09/20 02 - Stated ss ;-vc•d bv "Grand Jarv" Iudzctt^ent for Aq'4ravatc^d

M-*rde.r with Death Pelty°, Casa Number - 02-CR-0021 or 02-CR-21-D (Second

Charge to Qricrinal Charge - Case Numher ^ 2002CRA00033 & 2002CRA00040 not

severed till 01/29/20002 as "L?uly" R^.^orded and stated on Docket Sheets,

Thus, "Tvioer" Charged with the same offense with t° o saOer Cas= ivur:aE^ers,

1. 2002C9A00033 & 2002CRAQOOtB 2. Q2-CR-0021 or 02n-<:Ft-21-D

[t?n two .^a.se Numbers -IWLICE." placed in Jeopardy for the "ce OfzeraaG/ConductJ

;MharOr1

dc Mur erF3:so, sto,tprl on July 31st, 2002 an Additional Ch>r:ae of fiqaravate

with Death aeT3clt3 3YX^ again 'lar ge "{'f.'^^71C,d̀" for the Saki12 CBffe21ss +^1a`s".i "°'J.''vii1C^"

pl,aced i.n Jecauardv of Life and Lircib, (No Joirrder till 8 02 02 (:hargisd c,ith

Aggravated Murder with Death Panalty) r(See Warrant/lndictrnent) case Nuicber

02-C[2-,424--D, (3amA Case Carry's a Defective Ire<aictr:ient - Couble•,TG-opardy

attaches, No severance.)

[State V. Aar1Ce, 85 ohio St.3d 632, 710 N.E.2d 699, 1999-Ohio-291.1
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(10)

[people of the State of Illinois, Vs.Somervill:a, 93 S.Ct. 1066a 92 S.Ct.

1247 U.S. 2004.1

[Arizonia Vs. GYashincston, 434 U.S. 497, 96 S.Ct. 824, 54 L.Ed.2d 717.1

cvhere a rasis of "Mistrial" was adequately disclosed by the record, absence

of explicit finding of "Manifest Necessity" and Failure to explain Ruliny,

Nor disclose "Defective Indictment," did render it Constitutionally Defective.

Constitutionally Protection against Double-Jeopardy prohibits Secon$ Trial

Following Abort, Abandonment, or Acuuittalr even if it was based on egreyiously

Erroneous Foundations U.G..C A, Const. Amend: 5»

t n taturaona.r Protection `'v lole-Je^Pardv embraces D2fendant°s Valued

Right to have his Trial Corm:7leted by a Particular Tribunal.

In Determi-niny whether there is a"Mana.fest Nc-cessxtv," for "Mistrial."

[jj,S. Vs. Jorn, 547 1969 WL 120182 (U.S.).]

[Ronc2 Foo V. United States Standard coil Products Co. Inc. United States

369 U.S. 141, 82 S.Ct. 671, 7 L.Ed.2d. 629.1

[North Carolina Vs. Pearce, 395 U.S. 711, 89 S.Ct. 2072, 23 L.Ed.2d 656.1

SPEEDY TRIAL VIOLATION

Also, "Violation" of my "Speedv Trial Riaht's and Time Limits."

[xclop--fer Vs. North Carolina, 396 U.S. 213, 87 S.Ct. 18 L.Ed.2d lr Court
held that, by virtue of the Fourteenth AAendment, the Sixth Arwndment Right
to a Speedy Trial, is enforcable against the States as on of the most basic

Rights Preserved by our Constitution at 226, 875, Ct. at 995.1

This Case involves
the " ur ' and the "Nature and Extent" of the obligation

imposed upon a State by'the Constitutional Guarantee, when the person of

the State Cr-minal Charte is servinra a Prison Sentence by anotheioJUrisdiction.

Ff71. In all Criminal prosecutions, the accused shall en-iov the Riaht to

a Soeedv Trial.

[Speedy Trial Right attaches when accused is Arrested and Charged or Indictment

Rights start. - Speedy Trial Rights were "Violated" - Double-JeopardY attachesd)



SUPPORT

AF

PROPOSITICN OF LAW No. - III

IN PRCDFOSITION OFLAW

IED OFFENSE(S)

Chio Trial courts decisions, affirmcd by Courts of Appeal, are Inconsistant

erpreting this Court's Rulings in ^State V. Beasley, (1984), 14 Onio

St.3d 74, and State V. [dharton (2011) A1I, 6749831. (Ohio 9th Dist.) 2011-Ohio-

6601, and State V. Simokins, (2008), 117 Ohio St3d 420, and State V Johnson

(2010), 128 Ohio St3d. 153, 942 N.E,.2d 1061, 2010--Ohio-6314, that a Court's

disregard of statutory requirements when imposing a sentence Renders the

attempted sentence a 1Nu litv or Void. It seems that the Court's attention

has been focused so intently on the proper imposition of those statutes

Mandating Postconviction, they have developed a Formof Judicial Myopia

that has prevented them from Realizing that there are other sentencing statutes

which Regularly Neglected is O.R.C. § 2941.25. This Law was enacted by the

General Assembly to protect Defendant's against Dauble-Jeooardv. It reads

in Pertinent Part:

["ulhere the sane conduct by defendant can be construed to Constitute two

or more "Allied Offenses." of Similar Import, the Indictment or Information

may contain Counts for all such Offenses, But, the Defendant, may be Convicted

gf "ONLY" one. [Emphasis Added].

In the Case at hand, Petitioner Challenged that his sentence was "Void,"

Bp-cause it failed to provide the "Mandated
n.-..t.7..tdnnc anain<af° T'XotShle-JeOi:JardYi"

by failing to conform to the Reguirements of O.R.C. S 2941.25, Merging "A11ied

Offenses," af Similar imfort.

[C se Numher 02 CRA 00033 a Murder Charcae, same Offense/Conduct - Date:

- Ol/02/02 and Case Number 02-CR-0021 - Aggravated Murder with Death Penaltvr

Date: - 01/09/02.]

[2. Case NU.mber - 02-Cr-424-D -("Iefective Indictment & False Charge -

instructed ray Jury of False Charge - "Original Grand Jury issuance shows

Aggravated Robbc-ry - R.C. § 2911.01 and Kidnapping Charge R.C. § 2905.01

Both are "Allied Offenses.")

Also, Aggravated Murder with Death Penalty Dated: 01/09/02 - Case NLmber

02-Cr-0021 and ;nd added Aggravated Murder with Death Penalty issued orr

07 31 02 - case Number - 02-CR-424-D are °,Allied Offenses-]
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The Court of Appeals did not address if Defendant's charges were "Allied

Offenses," of similar Import; Did not discuss the statutor requireate.ints

to Merge "Alii::d CA:fenses," of S'imilar lmport, and; Did not caeke any referances

to this Court.'s Decision in Beasle , JoYansone or Siriakin and 4Vharton. T_nstead,

the Court of Appeals igriores this Court Ruling in State V. Fisher, 128 Ohio

St.3d 92, at 92 at § 40, that an unlawful sentence that is °yoid." Is not

precluded frc.m Appellate R^view, by Princiules of Res Judicata, and iz^
.be reviewed at any time, on Direct Appeal or by Collateral Attack.°' and RQndgr ,5,-_

ci ion that bars Petitioner's Challera,ies of this '°Void " sentence based

u n the Dotrine of tes Judicata, is itself "Void."

A sentence is either "Void, 'ab, °. i io, or it is not ",Yoid="

In this Case, Offenses, under O.R .C. S 2941.25 were not Merged as Mandated.

The result must be a°Void," sentence, there is no other choice, and iiot

Merged as Mandated. The result is a"Voisentence that rnav be Challenaed

at any
time and doe n't recauire `he Retroactive Appl.ication of any Court '

ru ng•

The Court of Appeals does not seem to realize this and this Court, should

accept to consider the 12ouhle-J^=oa^ard;^a e°ranL dacisians

such at thatE3endPaed by the ki th District Court of Appeals in this Case.

HISTORY/STATFI9lsNT Ol:' FACTS

The Trial Court seratericed Nir. Lyerly, Lo 44 years to Life with the i,ossibility

of Judicial Release after 25 years have been served. The Court of Appeals

upheld the decision of the lower Court.

On Julv 27th, 2012., Mr. Byerly filed a Motion to Vacate and set aside

"Al.lied Offenses,"his sentence as a"VOida" issue, for failing to Mer9e

of Similar Import. The TRIAL Court overruled the Motion to Vacate a"Void,"

sentence and the Court of Apaeals Affiri-,*-d the decision of the Trial Caurt

baskng its decision on the`boctrine of Res Judica a.

p Syerlv, now Challenae- this decision tcs ti-re SUPREME COURT of OHIO,

relying uoorrthis^ Court's decision in F.3easles+rthat a Gentence that does

not conform to Ohio Statutes is "Vca dr®
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have Consistently defined "Allied Offenses," as those types of Offenses

subject to Merger, State ys. Johnson, 128 thio St.3ci 153 Ftd1=^ and Uniteci

seates Vs. Ba11 470 U.S. 856, 105 S.Ct. 1668, 84 L.Ed.2€1 74U, 53 U5U+3 4395.

and ore®on iis. Zce, 555 U.S. 160, 129 S®Ct.711. azd City of Newaark 1$s.

Vazirani, 48 Ohio St.3c3 81, 549 N.E.2d 520.

and State Vs. F3rowra, 2011 WL 808986 (Chio App.1 Dist. )

[O.R.C. § 2941.25, which has never nc3ecl, reads is Pertinent P;

(A) - "Where the same conduct by Defendant, can be Construed to Constitute

two or more "Allied "ft s" of saanilar ?mnarr, the i.mdictsnent or Inforuaatioa^

may contain Counts ftar all such CSffenses, But, the Defendant may be Convicted

of "CNLY" one.]

in Determining whether Offences are "Allied Off.erises," of Similar I;.y;:ort

under R.C. § 2941.25 (A) the 4uestion is whether to comsnit one offense

and commit the other with the same conduct, not whether it is possible

to committing, the other. State V^ Blankenshiu 30 Ohio St.3d 116, 119.

In other words if the Conduct Associated with the Offenses arose out of

the same aniinus and the Commission of one Offennses Constitutes the Commission

of the other, then the Offenses are of Similar Import.

If the "tultiple Offenses," can be committed by thesame Conductr i.e.i

a single act Committed with a single state of mind. State Vs. Brown, 119

Ohio St.3d 477.

If the answer to both questions is yes, then the Offenses are

Offenses," of Similar Im^ and will be Merged. 3'ohnson, at 1070. in

the cause Sub Judica the answer is no DisagCeement that the answer to both

questions is yes, and his Offenues wers "Allied Cfferise.<," of Similar impori..

[Proposition of Law, A sentence that does not Merye "Allire^s of

Similar Import," is "VID."]

The decisions of this Court have been very Ci:ear, Unkan biyuous, and Unchanged

since Inception. The Failure of the Trial anc3 Appellate Courts to Recognize

t-hese decisions as Building Blocj^ L^; a sinyle Loriclusion i s as much disappointing

as it is Surprizing.
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A sentence that does n( C_. C:;o .i..<cutory Mandates is °VOZD»"

State Vs. Beasley, 14 Ohio St•3d 74e 75; and 5*atp Vs. Sirnokins. 117 Ohio

.:t.3d 502, This Court did not say the sentence was "Voidable," and not

r,oy t'sYi^l Court PPnaintain tha'r this Princiyvl=a A,^dlied only to the Improper

Ilaposition of Postconviction. Since there are many StatutorY Mandates that

Dictatf' tY7^.„ way a sed1tePlC:E? R',tlot IrI1pC,>e JPi.in7.3h'.lcntz^', it i:Crllow,`.-' i'hE:'r€^ ia'L'£:

itk3s1y ^i: tii1?1C^i1 a ,:= ^Blit°^'t.cd3 it13Y '̂..C: "^i.^I^"' l

in Chrxl2e;'srir?j a"VOID," sentenct, the Princiale of Res JudicaLa do n.ot

plv axi^ ^^^.pnlzate Review is not Precluded. The serrt.='nee ar;ay be Reviewed

at any Tzine, on Direct Appeal or by Cca_].ltiteral A`tacy. State Vs. i"i.,,hese

Ohio ^<u riseci Ccds § 2941=25 - pasldaCe : that "?rll ied Offenses.," of Sfrailar

Vs. L ^an, (.1"79) r 60 Cihic: Si..cd 126r 131. ^"^ile7t-.te

this 5'i.at'JCe L3.'ca; t^'le ^.e?LTR "0xa^.^1:C^ 3̂tfwn"^'--'S:'i b"c7t:`tf?c than IsM"ri@,'^

t:.C-uY: t.:7 c

For the reasons discussed .st,ove, thju c'asc irvolv'e5 rrattcrs oi puklic

and ^JrE'.-'.at 'j^liv'L"3l interest al'd, % SltbwE.c:e31.'.i-A rCS"t:: i;:i.tutional (aUet .̂^^tion(£:+'} e

The Appellant requests that this Court accept Jurisdictiori in this Case

Lì0 that t1'1*:I .:ilCi1,;ol"4s9k'1t. :!,551iz^ez 437.l'i. be Y.~:-7.F?FJ:-`u ^n t:hE': "MERITGn

Tt S.tb Zfu'!illly and TPstA.°i;u1:i^Pe.ty obvious that l^)y?^a3.iB}'it'S Sentt?nce does not

t;r'+f i c. t ?:hr3. [1..t: ac'tte: of th'rl t`+Yneral A.aSewblr' that "r""
c.'fc?4:t7.`;':' TCld].C't..7;^:2i`il. cii1C

),''al,54.. ,I]r'.2"gt? and Violating Du2.. ^.'Y.'C%C .'S.S' (:li?t17 e as Saall. as z.wC'I,st27:L:i.:i.Cnal

,!S!Ir_Y?Cii:e'.(1'U V1Dlct:.Gn:> :.i'?` V, VT, XIV, VLTZs and Ohio C4YlB;-.:itutlor'e Article

I §.i0 ^ 16, and Doub-le°-Jeopardtr, also der.i€ed rzi5 well as "AJlied Offenses

of Sitnzla'^ ]:ritlort h?a>rae

Because Ck2t' Court of AI:>px:iil dcciF_..o22 COnLrrwt t']CL'.S nC?'.. Recognize this,

Jt.',rJ.:'.+d:1.cLio17 must be acci?iJted jJ'j/ :hC= Ccj11Y..'['. of Ohio to iilaur:3 and

in th^t ^.1C:C;rcst of Just%.C.:e and 'r}SuL W1,l1 bP_ .fetrVeC^;

IS C(2ETtYI' F"'̂R Z':S `.t'ICa^T. ?== AR1' AND ALL CC?mnSICF.RA'SIOLVS."
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W^GtfuS.1y Mub.mf.tted,

Ste^h°n W. Sy^k..'sY _

#434-590 & 1P.t--129

N.Wti C4LT.'eC:.7.Otli'.',12. Z','1::1:.

bW6rss 7010

16149 at3te Rcz4zta 104-

f.'hi! iirothe r Cha.O 45601

COUNSEL OF k'.^tnm

C,^'iE9s^IS`T, LY33e3 A,PHEUUANT

CrE27CT.FICATE OF SvAIYICr,

I hereby certify that a copy of the fc>reqoino Motiora for Notice of Appeal

and A9euxzrancYum in SuPpc>rt af Jurisdiction was Ecrsrarded by regular U.S.

Mail to the crffice of the Prosecutor(s) Office to James t+layer/Ji1]. Cochran,

at 38 uth Park SCreste Mansfialci ^ohi® 44902e on this --Zpa1a of

,nAn Ro /2 . 2012.



IN
STATE OF OHIO

Aa COUNTY# OHIO

AFP'IHAVZ`rOF VERITY

icned, after first Leiza9 duly cautioned and Sworn to my Oath,

i'am aware of the Penalty for Perjauy, and that any

raise Stat tmade by me in the foregoing Legal Documents, attached hereto

twe to srtich Penalties for Perjury.

tner state that the allegatiorss, avermeacts, or tkaatents of thet

Legal DDeaments attached hereto are "TME, ° and ° ;^ to tlae Best of

my Persoxra7 i;rxowledrae, infiorttaation, and " Iief.

I soleua°tly 3wear that I received recently this year of 2012, a cwy of two

indiceu#at+`.s fron f2%ch7.anc3 Countv Prosecutor's Ctfi.ce upon request for said

Documents to be sent to arc- as such, I need all %ndie ta and Waivers alleged

signed by this Azjpellant/Petitiotierll^fesuva^at, Steohere W. 73verlv,, I received

only Lw indictments and "_W" and that all, the Covrt/Proseeutorl

'..'Ai3YS3i?l YL3d PrY&3r KY3ow^.C.̂ lCie o1 tt11;3 €IaTHCt1Ve .12Kl1cC#di^i3L t;ase

- 02-L'R-424-D, shown on Dr3cket Sheet ' r- 1 - Page - 1- Date: 7/09 U2,

and that this information was given to all on the above Date: Thus, _Cg=l

Prior Knowleclae of this Defective indictstent for 3 Months before scheduled

=ial becsan? All did nothin9 to correct this Defective Zndi.ctMemJ, But,

CpZnly and wit.h.Pr3.or Knowledge did instruct( led)Jvxy of a False C'harge

Sdf Aaaravated Burcalarv R C 6 2911 .11 with I€aowledcae of 3manths of this

Jurv^ tefective lndictuent; and still with this Knowiedae did also, instruct

on a°^EATEi PENAL'i."S:by doi,-ig this has committed a°,.̂ SLS?NY OF ATTEKPM

,MURDERo" of this P.ppellant/Petitioner/Defendant. with Prior Calculation

and 'Desicsn. This is a°TRUE FACTS" with Prior knowledge of 3 Nlonths before

mv Trial began- - )6/o.3/od.
pJ1 11 1Hp

IAL S /^i
^ ^^ Patti Parsons

P bl'CNotary u
= State of Ohio
„ My Commiosion Expite5

'-. *`` 1 1 _2014
S[^R^7 to ' beforkd^ r a duly
day of ►^^^^ ,2012.

commiWoned tary. ac, is



IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO

FIFTH APPELLATE DISTRICT

C^^R^'^!

STATE OF OHIO

Plaintiff - Appellee

-vs-

STEPHEN W.BYERLY

Defendant - Appellant

y dF ^-^(^

,.:

Case N.o: °12-CA-0041

JU.DOMENT ENI'fiY

This matter comes before the Court upon Appellant's "' FormalZcnmpfairtt'

and=Reconsideration & Viola'tion:of Due Process'Clause:" Appellant's motion is

denied.

MOTION DENIED.

IT IS SO ORDERED.

Tk)^ ^4,^4
^) x
tpy ,, .1....p gy
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IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO

FIFTH APPELLATE DISTRICT

STATE OF OHIO

Plaintiff - Appellee Case No. 12-,CA-0048

_VS

STEPHEN W. BYERLY : JUDCMENT^°E>NTRY

Defendant - Appellant

denied.

MOTION DENIED.

IT IS SO ORDERED.

This matter comes before the Court upon Appellant's "`Forma6Cmmfrtaint'

and Reconsideration &.Uiolatiorrof<.Due.Prncess Clause:" Appellant's motion is

. l•L^.t^
LJ-

JUDGE

.



Date: 08/08/12

From; RICHLAND COUNTY CLERK OF COURTS

LINDA H FRARY, CLERK

50 PARK AVENUE EAST

MANSFIELD, OHIO 44902
(419) 774-5544 DOMESTIC

(419) 774-5655 CIVIL/CRIMINAL

ro:
#434-590.&.aA-329

ROSS CORRECTIONAL INST POBOX7010

I16149STRT104

;CHiLLICOTHE,OH45604

=ase: 2012 CA 0048

ACase: 2012 CA 0048

Judge: COURT OF APPEALS

PLAINTIFF: STATE OF OHIO

DEFENDANT: BYERLY, STEPHEN W

-uhis bill annst be paid in 4'nii
d' not paiwithin 30 (4ays, II

30 days, your aeconn
wpQ"7nIl

I
osvi?1 be eharbed a^ ^me^ts c 3!`ee, pa%^ njent arraaa ,fi' >

^e nr.acte by ea6lino 419-526-, >.-

Party Name: BYERLY, STEPHEN W

Date Item Docket Amount Amount Due

/Te 3t e _---

)6/19/2012 CLERK'S COMPUTER FEE-GEN DIV

)6/19/2012 COURT'S COMPUTER FEE
,76/19/2012 NOTICE OF APPEAL TQCOURT'OFAPPEALSFILED 02CR21„4

)6/19/2012CLERKS FEES
)6/27/2012 ENTRY FILED. ORDERED: APPELLANT IS ORDERED TO

)612942012 TRANSCRTPT DOCKET &ALL ORIGZNAL PAP

.)6/29/2012 COPY MAILED TO STEPHEN BYERLY

10.00 10.00
3.00 3.00
1.00 1.00
25.00 25.00

'5.00 5.00

1.00 1.00
12.00 12.00
6.00 6.00
1.00 1.00
2.00 2.00
2.00 2.00
1.00 1.00

D7/18/2012 MOTION FOR LEAVE OF THE COURT FOR "RECONSTnFRAmrn-.

)7/26/2012 MOTION FOR LEAVE OF THE COURT FOR RFEONSIDERATTON.

)7/27/2012 COPY MAILED TO STEPHEN BYERLY

7.7/27/2012 COURT OF APPEALS ENTRY FILED ORDERED: APPELLAN

)7/31/2012 COURT OF APPEALS ENTRY FILED ORDERED: THE COURT

)7/31/2012 COPY MAILED TO STEPHEN BYERLY

Balance:

Cotal Plan Amount: 71,00

^ Comments:

Total Plan Amount Due: 71.00

71.00
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^̂IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO

IFTH APPELLATE DISTRICT „R R„ rF
fiC^

STATE OF OHIO

Plaintiff-Appellee

-vs-

STEPHEN W. BYERLY

Defendant-Appellant

CASE NO. 12CA48

JUDGMENT ENTRY

This matter came before the Court for consideration of this Court's sua

sponte judgment entry filed on or about June 27, 2012, ordering Appellant to file

a fully completed docketing statement on or before July 11, 2012. Appellant has

failed to file a fully completed docketing statement with a time- stamped copy of

the trial court's order being appealed attached. For this reason, the Court hereby

dismisses the within appeal pursuant to Loc.App.R. 5(D) for failure to prosecute.

CAUSE DISMISSED.

COSTS TAXED TO APPELLANT.

IT IS SO ORDERED.

C wc.(-
JUDGE^



rwo ^ ^ ^^ ^^^^ ^
^ g?&. -- l*WA ?r ^UA^ af APPEALS

FILEf iY OHio

IN THE COURT OF APPEALS FOR RICHLAND COUNW29t^l27 Pt,12. $8

FIFTH APPELLATE DISTRICT CLE H OF COU^ S

STATE OF OHIO

Plaintiff - Appellee

-vs-

Defendant - Appellant

Case No: 12-CA-0041

This matter comes before the Court upon Appellant's "Motion for Leave of

the Court for'Rebonsideration &, F,abrication of Recelyds=:"' Appellant asserts he

did file a docketing statement as ordered by this Court, however, the Clerk of

Courts does not have any record of a Docketing Statement being filed.

Appellant's motion is denied.

MOTION DENIED.

IT IS SO ORDERED.



Jiv..c..t_ r ..../i ^(irva..rv<
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IN THE COURT OF APPEALS FOR RICHLAND COUNTY, Of^^Q

FIFTH APPELLATE DISTRICT

STATE OF OHIO

Plaintiff - Appellee

-vs-

STEPHEN W. BYERLY

Defendant - Appellant

J^/^;•;;.
^ '!-

Case-No. 12-CA 41

JUDGMENTENTRY

This matter comes before the Court upon Appellant's "Motion for

Appointmenfiof Counsel." Appellant's motion is denied.

MOTION DENIED.

IT IS SO ORDERED.

JUDGE

%CANNED



IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee

-vs-

STEVEN W.BYERLY

Defendant-Appellant

FIFTH APPELLATE DISTRICT

CASE NO.12-CA-41

JUDGMENT ENTRY

This matter came before the Court for review of Appellant's Notice of Appeal filed

on May 29;. 2012. Upon review, the Court notes that Appellant has failed to file a

Docketing Statement along with an attached time-stamped copy of the judgment entry

being appealed, as required by Loc.App.R. 6(A).

Appellant is hereby ordered to file a fully completed Docketing Statement in

accordance with Loc.App.R. 6(A) on or before June 22, 2012. Failure to file a fully

completed Docketing Statement may result in the dismissal of the within appeal

pursuant to Loc.App.R. 5(D).

IT IS SO ORDERED.

C^r^ ^^ ^!^ ^ l 5C
AJ-5 ^

esf/^y FcC b'-l rn



IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OH IO aAU CIP, ^q

FIFTH APPELLATE DISTRICT

(C
Q^• ^`T^=

Jr?T^.

STATE OF OHIO

Plaintiff - Appellee

-vs-

STEVEN BYERLY

Defendant - Appellant

Case No. 12-CA-41

JUDGMENT ENTRY

This matter comes before the Court upon Appellant's "Motion for the

Reduction of Documents and Legal Copies." Appellant's motion is denied.

MOTION DENIED.

IT IS SO ORDERED.

JUDGE

S/q^j
^^ ^^^ ^f-c^ k ^



Date:07/09/12

From: RICHLAND COUNTY CLERK OF COURTS

CLERKLINDA H FRARY,

50 PARK AVENUE EAST Ili PLAINTIFF: STATE OF OHIO

MANSFIELD, OHIO 44902 --^""--- ----

(419) 774-5544 DOMESTIC li DEFENDANT: BYERLY, STEPHEN W

(419) 774-5655 CIVIL/CRIMINAL ''--

.^,.,, .... ,

This bill must be paid in full
ro: BYERLY, STEPHEN W yWr Kl°iv^ w

ithin 30 days. i^' not paid
iS OC F 434-590

P 0 BOX 45699 41^^5 'q t within 30 days, your account

:LUCASVILliE)OH4Sby9

'

`ase: 2012 CA0041

ayinen# arrangemen#s canf kee.
be made by calling 414-526-7932.

Party Name: BYERLY, STEPHEN W

)ate Item 2A453,a3
Docket Amount Amount Due

)5/29/2012 NOTICE OF APPEAL TO COURT OF APPEALS JE 01.02.02 F166:00' 166.00

)5/29/2012 MOTION FORTHE REDUCTION OFDOCi':MENTS,AND LE6AL CO"2.00 2.00

)5/29/2012 COURT'S COMPUTER FEE 3.00 3.00

15/29/2012 CLERK'S COMPUTER FEE-GEN DIV 10.00 10,00

15/29/2012 CLERKS FEES 25.00 25.00
15/31/2012 COPY CHARGE TO CASE OF APPEAL & MOTION FOR NO COPI 16.60 16.60

16/08/2012 PLTF APPELLEE, STATE OF OHIO MOTION TO DISMISS APP 5.00 5.00

6/013/2012 TRANSCRIPT DOCKET & ALL ORIGINAL PAPERS WITHOUTT pT 5.00 5.00

-6/13/2012 ENTRY FILED. ORDERED: APPELLANTS MOTION FOR TH 2.00 2.00

6/13/2012 ENTRY FILED. ORDERED: APPELLANT IS HEREBY ORDERE 2.00 2.00

6/18/2012 MOTION FOR APPOINTMENT OF COUN9aL FIIF^n-; Xa'i'( 1.00 1.00

Attorney:
6/18i201e mnmrnN FOR LEAVE OF COURT`FILED". 1.00 1,00

Attorney: PRO SE

6/18320+^12 AFFIl:}AVbT OF INDIGENGY X X.X 1.00 1.00
6/26/2012 MOTTOA POR"FXTERSTONOF TIME'AA D EPROC'ESSCLAU9 PW^X 2.00 2.00

/ G/2n1a nnw pF DOCKET'P3PED7 5.00 5.00

7/OS,/2012 STATEMEN.T`ANI'iPRAECZP'E^FILEII. 2.00 2.00
ORDERED: APPELLEES MOTION TO DISMI 2.00 2.00FILED.7/06/2012 ENTRY

2.00 2.00ORDERED: APPELLANTS FOR FOR APPOINTFILED.7/06/2012 ENTRY
2 . 00 2. 00ORDERED: CASE DISMISSED scannedFILED.7/06/2012 ENTRY

APPELLANTS MOTION FOR LEAV 2.00 2.00REDFILED.

Balance: 256.60

otal Plan Amount: 256.60

Commenta:

Total Plan Amount Due: 256.60

/z
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(^I^J 0^IN THE COURT OF APPEALS FOR RICHLAND COUNTY,
rrAFD A y o

FIFTH APPELLATE DISTRICT 4 JpYp^ ,'P^yf 3
8

CpfjRTs

STATE OF OHIO

Plaintiff-Appellee

-vs-

STEPHEN W. BYERLY

Defendant-Appellant

CASE NO. 12-CA-48

JUDGMENT ENTRY

This matter came before the Court for review of Appellant's Notice of

Appeal fifed on June 18, 2012: Upon review, the Court notes that Appellant has

failed to file a Docketing Statement along with an atfached time-stamped copy of

the judgment entry being appealed, as required by Loc.App.R. 6(A).

Appellant is hereby ordered to file a fully completed Docketing Statement

in accordance with Loc:App.R: 6(A) on or before July 11, 2012. Failure to file a

fully completed Docketing Statement may result in the dismissal of the within

appeal pursuant to Loc.App.R. 5(D).

IT IS SO ORDERED.

JUDGE
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IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO `?e4?,J1j4
/ 1_10

FIFTH APPELLATE DISTRICT ^'(^

STATE OF OHIO

Piaintiff-Appellee

CASE NO. 12-CA-41

-vs-

STEPHEN W. BYERLY

Defendant-Appellant

JUDGMENT ENTRY

This matter came before the Court for consideration of this Court's sua

sponte judgment entry filed on or about June 13, 2012; ordering Appellant to file

a fully completed docketing statement on or before JL-lne 22, 2012. Appellant has

failed to file a fully completed docketing statement with a time- stamped copy of

the trial court's order being appealed attached. For this reason, the Court hereby

dismisses the within appeal pursuant to Loc:App.R. 5(D) for failure to prosecute.

CAUSE DISMISSED.

COSTS TAXED TO APPELLANT.

IT IS SO ORDERED.



PRO SE

STEPHEN W BYERLY VS STATE OF OHIO
APPELLANT APPELLEE

FIFTH DISTRICT COURT OF APPEALS
RICHLAND COUNTY, OHIO

CASE NO. 2012 CA 0041

JAMES J MAYER JR
PROSECUTOR - RICHLAND CO
38 S PARK ST
MANSFIELD, OH 44902

C^®p^
EXHIBIT

------------------------------------------------------------------------------------------------

SEND TO:
STEPHEN W BYERLY
------------------------------------------------------------------------------------------------------------

NOTICE OF FILING TRANSCRIPT OF THE RECORD
------------------- --------- ---------------------------------- -------------------- --------

YOU ARE HEREBY NOTIFIED THAT ON: June 8; 2012

Transcript of the Docket and All Original Papers have been filed in the Court of Appeals

j J Wich T rauscrip^ of Proceedings i;i--d.

® Without Transcript of the Proceedings filed.

Please comply with the Court of Appeals Local Rule 3(A). Attomey's Ohio Supreme Court Bar Registration

Number must follow name of counsel on all documents.

Please check the Appellate Rules and Local Appellate Rules to determine when your brief is due and all filing

requirements.

Thank you for your kind cooperation.

JUDITH A. BLACK
Assignment Commissioner
50 Park Avenue East, 3`d Floor
Mansfield, Ohio 44902

cc:
STEPHEN W BYERLY
JAMES J MAYER JR

(419) 774-5655
Date: June 8, 2012



CERTIFICATION OF RECORD UPON
TRANSMITTAL TO COURT OF APPEALS

In accordance with App. R. 9(A), I hereby certify that the attached is the record in this case, consisting of
the original papers and exhibits to those papers; the transcript of proceedings and exhibits, and any certified copies
of the joumal entries and the certified docket of the case.

I further certify that the documents in the record are numbed and the corresponding entries on the docket or separate index have

been identified.

IN TESTIMON}'^WHEREOF, I have hereunto spbscribed my name and affix the seal of said Common Pleas Court on

, - day of 2012

LINDA H. FRARY, CLERK OF COURT

------^

By:
.__=.REPIJTYC LERK
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TO:

RICHLAND COUNTYCOMMON PLEAS COURT

c/o CLEIM OB COURTS

50 PARK AVENUE EAST

P.O. BOX 127

MANSFIELD# OHIO //tPJl1PA 44902

DATE: 7/02/12

FROM:

STEPHEN W. BYERLY

#434-590

ROSS CORRECTIONAL INSTITUTION

16149 STATE ROUTS 104

P.O. BOX 7010

CHILLICOTHSo OHIO 45601

sir/Ma'amx

I'am requesting alsop that arcopy ofrthe dismisaal of ;
s- - -------.._,___°°_°--------
myPostconv ction Jud4ement Entry also be added to thia Praecipe

on Case Number 2012 - CA - 00 a accompanied this issue and

current issues that were filed for this Case iVuwber. To the

Fifth District Appellate Court Directly to aouiplyvith outstanding

Local Rules. Do to my extreme Poaertgr T'am forced to comply

with one issue at a time. I ask this letter be apart of the

Record and Docket Sheet antry. For Case Numbers - 02-.CR-0021

8 02-CR-424-D & 012-C11-0041 I thank you kindly for any and

all conaiderationsi

Respectfully Snbmitted,

(COUNSEL OF RECORD POR APPELLA[VT]

ROSS CORRECTIONAL INSTITUTION

16149 STATE ROUTE 104
P.O. BOX 7010

STEPHEN W. BYERLY

1434-590 & 1A-129



IN THE COORT OF APPF.ALS FOR RICHLA[ID COUNTY, OHIO

FIFTB APPEALLATE DISTRICT

STATE OF OHIO DATE: 6/21/12
PI.AINTIFF-APPEL6S

Va. CASE C. 12-CA-41

:ifP.PHm W. BYERLY
DEFEIIInAtAP-APPEI.LA[SP

"MO'1'ION FOR E:['JMCION OF TIMB°

AND

DUE PROCESS CLAUSE PROTEC'tION

Now, comes. the Defendant, Stephen W. Byerly, acting in Pro-Se, asks this

Honorable Court for an Extension of Time, in the amount of 30 days to envoke

the Protection of my "Due Process Clause," and "Equal Protection of the

Law," under ttle Fifth and Fourteenth United States Constitutional Amendmertt(s),

Do to the "Fact," timc lines were not cortplied with by the Court shown receipt

of Document from Court on June 21st, 2012, Dated Jurre 13th, 2012 and to

comply with by June 22nd, 2012, not even mai1 system is that effecient,

Thus, this Court isfully aware of the seriousness of this Case and ttre

"Fact," that the Defendant is Pro-Se Litigant, and is untrained in the Law,

That he has to be relient upon the untrained Law Clerk's at the Prison he

is incarcerated at for Help with any and all Pleadings, Thus, time line

is inadequate to approach the Date/Time Ztistitutional Library is available

to complete a Legal Process, this is being denied access by this Court do

to Tiiiie Lines.

Also, Defendant has had to file a Stay to the United States District

Court, Southern District of Ohio, Columbus, Ohio 43215, on this below issue

which is relievant to Lny entire Case(s) (Documerdts Previously Submitted)

[Defective Indictment - issued by "Grand Jury," Aygravated Robbery

R.C. 5 2911.01]



G/L/7/V fC

(2)

("1JS FACTO AYMMMENT O]

"kIE FIND THAT THE TRIAL CCH7RT'3 "DS FAC.°iC) AMENDA9ENT," TO THE CCMPLAINT i3L:LGW

BY OOIe7VICPIN7G APPELLANT OF AN OFFENSE WITH WHICH HS WAS NEVER CHARGED AMOUNTS

1C) A CHANGE IN THE NAME AND IDENTITY OF THB Q2IM CHARGED AND ACCMDI@7GLY

WAS IN VIOLATIGN OF CRIMINAL RULE 7(D) UNDER THBSE CIRCUMSTAPiCF.S WE FIND

THAT APPBLLANP'S CXJNYICTICN FOLt VIOLATING R.C. g 2903.01 AND R.C. § 2911.11

eMUST BE REVERSED AND APPELLA[PP DISCHARGP',D. °

RFSPEC.LFOLLY SFIBAIITTED.

I

S W. A Y
1434-590 & 1A-129
ROSS CORR6LTIONAL INSTITiTPION
16149 STATE ROUTE 104
P.O. BOX 7010
CHILLIC.OTHB, OHIO 45601

CERTIFICATE cSF SERVICE

I hereby certify that a true and correct copy of the foregoing Motioi
was served accordingly to local rules and sent by regular U.S. Mail this
21st, day of June, 2012 to the follow.ing:

James J. Mayer, Prosecuting Attorney, Richland County, Ohio and Jill Cochran,
Assistant Richland County Prosecutor.

38 South Park Street

Aansfield, Lhio 44902.

COUNSEL OF RF.CORD FOR APPBLLF.B.

iTEPH W. BYERLY

<'OUN,SEL OF RECbRD FOR AppgLLAKf

['ALL DOCUMEN7.'S AND I'yIDENCE pRgyiOUSLY SUB4yITTF.D TO THIS COURT IN THE PO^aSH<SSIONAND CONTROL OF 'iTiB FIFTH ApPELLATE DISTRICT (,'OURT FOR RICIILAND OOUNTy, OHIO]



j'v^ral k^^rs, Q^-c, c,vui i rr

TIME STAMPED AND RETURNED

L >L

:4

PPMBELALAA RW

STEpoea w. avvavr (

t434-590 A IA-129

ROSS C.'OR . zCURL TNSTZ`^E^TfN

16149 37^TS ROUTE I04

P.O. BoX 7010

^56WWI

RO

C€jUN«^'iEL ECR '3iPt?EE LA - S'i'P$&3EN W . S. ERLY

'r YS). Q079i?^^s

ASSISTANT RICHLAND ICNOXUMMTIY PROa BCvrc[2

54tJ"FH PARK . .

ELS3r

(410) 774-5539

(419) 774-5589 - VAX.

COtJNSEL OF RECORD FOR APPPGLt*.E
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BRUW
(1)

I, petiticuscl agtc this Court for all findinye " ted! * by PetitianerJ

to answer in prior filed Motions, that Court has reoeived Butr never Responded

to according to Rules of Criminal Procedure (48)(B) "DM7ISvAL BY Ttt6 CQtTRC'e"

Cif the Court over objection of the State. Dismiss Information, or Complaint

it shall state on Record its Findings of Fact and Reasons for Dismissal

and since, "Questions Requested never answered by this Courtr" and were

presented to this Court to Respond to "Newly Discovered Evidence," of a

"Defective Indictment and shows E'am on a"E'alse eharge," and according

to "De Facto Amandmento" which state's "CRMPL2#INTr" (stated to this Courtt)

and (Documentation proving said "False Charget") by Conviction of Petitioner/

Appellee, of an offence with which he was "NEVER," "Ct9ARGED," amounts to

a Change in the "DIM,*and "IUEMTYR" o£ the "Ci2tM" and according.ly "Yiolatede"

Criminal Rule 7(D), this court, was "OUUE1Z NO1'ZBIW* and was my "0UR"y To

S OR AT3Y <tJM A'VA.t.'GABLE"s in my filings, Thus, Court ignores this

issue knowing my Alleged Case is/has changed the "NM AND YDHNT22'Yx" of

my Case and is now "NULL AND VOIt}s" since Court/Prosecutor/Defense Counsel

(Trying to cover this upt) had prior knowledge of this "D 1VR SMTCTRW,"

that "GRAM .7URYe"issued on (7/03/02), and on Case Number - 42-CR-424-D

an "PAZMYATM ROBBtsW - R.C. § 2911.01, t3ut, Trial CQurt/Prosecutor/Defense

Counsel instructed my "Jury,' of a "False Charge" of ("Aggravated Burglary

- R.C. § 2911.11 - (Issued on 7/09/02), Thus, ".' I /°' ".1ED Xf JfriiY#*

," sincer All Charges were run on one indictmnt. Case Number

- 02-Cr-424-i7 and "NO" "JoitaDM" - till (8/02/02 or S/08/02?) two recorded

Times, on two different Case Numbers, - 1. 02-CR-0021 & 2. 02-CR-424-D.)

(See Docket Sheet LNumber - 1- of Page - 1- Case Number - 02-1M-424-D -

Date: - 7/09/02 to Date of Trial which began on 10/05/02 - shows Court/Prosecutor/

Defense Coumel had prior knowledge of this "D&@'EGTTVE ]CNDI4"DMF" 3 MONTM

PRTUR Tf1t9Y TRIATd Case Number - 02-CR-424-D, did Instruct my Jury of a

"FALSS CBAHG;r" that "Grand Jury", had no lcnowledge of and never Corrected

said Indictment and had no knowledge since Court Surpressed this issue no

Correction done.



Nor was it sent hzek tzs "Grand Jury" for Correction, Thusr I have been illegally

(FALSE 'LNCARCERAT'ICNE) and most diffenately "PALSEL3[ 6X3MC.TEG7t-

YEOT,ATI(1N IN: ifrVIfXZVrVTZI - OHIO

ocess Clavsei" all "V'IG+TATm"

R.C.

§ 292I.1I and was

"Rule of Crimina:

- Defense and (

or Cc,mplaint e

or to "Charge, " an W

Court at any tittie r dUring the

r" on Arraignment. "Th.usr

eadings and Motions before Trial: (C)(2)

on Defects in the Znd'sctmentr InEQrmations

e shall

^ndenr-zir of the proeeedings;);

raigmmnt shall be conducted in open Court, and shall consist of Reading

the indictment# informations or Complaint to the Defendant or stating to

him to pleadi therefore. The Defendant shall be given a copy of the indictments

information, or Complaintr or shall acknowledge receipt, there of "t3efeare"

called to plead.

[CJnly open Court "DULY" Recorded shown on Docket Sheet - Case Number 02-

CR-424-â (C)(2).

He has a right to Counsele and the Right to reasonable continuance in the

proceedings to secure Counselr and pursuant to Criminal 22 & 44, the right

to have Counsel Assigned without costs to himself if he is unable to employ

Counsel. Also# have all "Duly" Recorded under Criminal Rule 22.

(C) RXLAliATIlJK tlr

show "Jrarisdf.ct

Jndge or Magestrate shall cause him to be informed and shall determine that

he understands all of the following:



i'OMSAS, tM;PLd#:€M

i3RIE€?

(3)

[Seer "Compla.ints" § 35.2 Essential Slemants of Charge (Ohio Constitution

Article I § Section 10 - Guarantees of .:he accused the kiyht to Demand the

natuae and cause of Uie accusation.l

C,2IMINAL RMB 9 - warrant or Surmns upon indictment or infornation.

(A) x3 M

The Clerk 3hali forthwith issue a Warrant for each Defendant " ° in

the "INDI " or in the rnformtioaa! °

Clarify if this is the indictanent for the same Offense for which he was

Hound over to pursuant to Rule 5.

7I,L 5:. )

When a llefen:,ant "FIRST" appears before a "Judge" or magestrate," the Judge

or niayk:strate, or "P".agestrate," the Judge or N?agestrate," the Judge or Magestrate

accused or his Counsel or his Counsel, (Without Consent) to read Complaint

or a copy eh.rs:of, and shall inform the lefafndant ( No Explanations (2)(3)(4)

(3)(i)(2)(l)(2)(3)(A)(b)

CRIMINAL RULE 6 - (F)

c sha11 be

Returned by the Cburt of Common Pio"s and "Filed" (7/09/02), with the Cierk

who shall "i2IDORSE," thereon the Date: of filinq and enter each Case upon

the AWaaxaace, and Trial D ts.

ASSIGNMENT OF ERROR 2

Court Lrrocs - Placemcnt on two Case Numhers for the same Offenses - 2012-

CA-0041 and 2012•-CA-0048.

"FACT" I sent Requested Do4ucnents by Regular U.S. Mail Service ° Dated:

on Docket Sheet as July 5tho 2012r ( Under Case Number 2012-Ca-0048, I was

given a Time Line till July llth, 20012



L

ASSIGNMW OF MMM 2

Putr Court Dismisaed this issue "EAR.LY" on June 22nG, 2012, a;sainst extension

of Tirree and "Fact" I,aent in a Praecipe on July 5th, 2012, for all Eocuments,

including the Requested t8 for a complete Record of Docketing Statement,

inwhich Etic:nland County Common Pleas Court has Failyd to provide to the

Fifth District Court of Appeals as was Requested, (See attached Document(s)

and Fxhibita.) Court Failed to provide said Documents and seems have ?nisplaced

oane I sent as well on same Date/Time accordix2g to what was granted me on

Csise i3vraber 2012-0k-0048e Judge Scott Authorization. in accordance with

Loc. App. R. 6(A) on or ^:efore July 11thr 2012.

(Y) Amendment Unethicaal Practice(a).

(NO adequate "'^otic!F'r" or severaacv of Original state3 Ca...ae P7u.mber - 2012-

CA-0091, Yet, sent another Case P7umber Smm Cffense/issues of Po.etconviction,

C.asa Nwaber Same Offense/issues on at the same time psariod - Constitutional

Amend:^rent V & XIV, under Due Process Clause - that I'am Twice being placed

in Jeopardy for the same offense/Charge/Petition? So, which is the correct

answer? I seem to have two Court in Judicia7. Misconduct by adding second

Case Number and decisions. (Two different Case Numbers for the saire issues

and PETITION?)

Richiand County Common P1was Court issuance of Fines/Fees - Gocument

on 7/09/12, even before all issues were decided on, 7/09/12 and in ignorance

of a filed L^ocument of AffidAVIT OF Indigency and in regards to [Prison

aitigation Reform Act, Administrative Order No. 97-01 Part II (C), 105 F.3d

at 1133, only 20% of inmates lulonthly Account can be attached!]

and since it indigency was Filed on 5/7/12 & 6/18/12 - (Gave no Findings

and Reasons, (Rules of Criminal Procedure 48) I therefore ask this Honorable
Court to Rule on my Indigency Filed accepted by Clerk and Duly recorded
On Docket Sheet it shows Clerk has accepted my indigency

Forms Twice nowclaims otherwise.



FCM4AL CWPLAA'NT

3RIFw

(5)

ASSIGNMENT OF ERROR 3

Thdre has never `rwn any change in 11 years concarning m;e indigency and

no Change in my Fxtreme Poverty Yet, now all has Changed yet, not the previous

R=:slin(js in the past on my indigency as stated all is the saue except now

State wishes to charge for issue knowing this irurcate 'raas ;ier adequate funds
to Challenge said Courts and seems this Court wishiz^:, to Hinder t:..hia S!:mates

abilities to be able to Challenge in the Courts specially when a Court has

Comitted a Grievious Error and Charged rae with a Palse Charge of Aggravated

Burglary - R.C. § 2911.11, Fi7.l seem to be tryirig to ignore Defective Indictment

or Cover it upY and want to t;.inr",- my 3Due Process Right to Access to Courts

and Fact that shows Richland County Coxnrnon Pleas Court cor€anittc,cl a Grievious

Error and I'am :ander a False Charge.

[ISw?u V. C<ieey, 75 F.gd 1137, I145 u-1145 (7th Cir. 1996)]

SuL.^e:am Court he.ll; that a Prisoner rmut show , oms actua i in jury.

C'.!JNCL[7SICN

Cronied my Affidavit, of Indigency and my cantira Record shows ^ry past Y:as

always had Indigency and extreme Poverty and I have no increase in Money.

This places a Eurdon on this Prisoner's abiltiy for Access to Courts and

extreme Hindrancer to obtain furadg for copies and Postage and nothing to

spare for Fir,e,s/Fees/costs, and hinderd my Filings to Courts a serious Problem

alsor by not :,.dnding out "Notices in a Timely manner also, denys ^!e access

to Courts by delaying sandirig oF these Notices for Reconsideration time

lines, and does Violate vI Amendment Right to ad?;uatE Notification to effectively

Challeng as is my Right to Access to courts and Violation of Due Process

Clause under V and XIV Amendments. Witholding Access to Notices that allow

only two days to complete a Filing issue is not adeg:rate time to Fi1e1

7tiolates my Time to File in Courts, and is Vindictive trait to hinder Petitioners

ability to Effectively Challenge his Conviction/sentence.



LaC3R1i3hG v

BRIEF

(6)

As stated this is an Extreme Amount to pay when no increase iri State Pay

to cover it. and that ialready an, under a State Cblic3ation to E",onthly deductions

for the amount of $51,000.00 dollars and T'ara under D.P.C. Policy 5120-5-

03 (I), for Crime victims® Which openly shows Trial Court and Clerk's Office

trying to Hinder and still hide "Defective Indictb.entr" which now t'::c?eral

Court is very aware of. (See aT.tached Lr^cuments/Exhibits.

This Honorable Court is very e4raxa of my issues, since Prosecuti.on, has

sent tne said "Defective indictment r" shotirs prior knowledge of and did Tai'at/

Contaminated my entire Case also, I had to sign for the package 3ent to

R.C.I. by Richiand County Common Pleas Court. showe all had 3 lnonth prior

knowledge of this DL-fective Indictment. by signing a re<jea3tr"y upon arrival.

I have to siUn before I can receive.

And by denial of Rule 15 Discovery for 11 Plus years from obtaining this

Favorable Evidence.

Aru2 by denial of my Discovery Rule 16 Surpressed so I would not find out

about Defective Indictment Dated 7/09/02, I had to receive a Fri.ntout from

and outside source to obtain Discovery (Partial) to find another Newly Uiacovered

Evidence, Deca.uce atatc Charger,3 me ori+Dinally with a Murder Cl,arget ;02--

CR-0021) Now claims a different Cass Number of 02--C:1A-00033, Dated 1/02/02

-(V^rrant/Inda.cTan nt/^aiver,- But, Dismissed on 1/29/02 according to Do::ket Sheet

ir,which I z,as stated by °ro3ecutoi: Y.hat I was s+:rved by Grand Jury indictment

for Aggravated Murder Chacg.e ait1h "Death Penalty on 01/09/02 -- So, if this

is corr^Ct rh.3n T f'l.y.vfn been !',ifrAYti,feCC'< ""1.'ST1C:e," for :+a!:+G: ('.TM.1.I3?2/,.S'aff<a C:ontli;Ct

two seperate Case n'u^̂ nbers - (Double - Jeopardy does attach) 1. Casa Nucnb"

02-CRA-00033 and 2. Caae A7umber - 02-CR-0021, All haN been Ignored or Surpressed

purposely to cover-up said Defective Indictment and Conviction this Petitioner

oa a E'al:,s Charge of Aggravated Burglary and All are covering up to prevent

a black mark on Court and Justice 3ystemi. Court needs to investigate Defective

indictaient and ktichland County Commqn Pleas Court and Prosecution was on
Case Number - 02-CR-424-D.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion
d

was served upon the RIC 142h1^ County Prosecutor, by U.S. Mail
(YOUR COtJNTYI

addressed to his/her office at 3 8' _Sca ut)-j^ 1°r9-j2 K

An'j

^$'a
fADORESS FOR YOU COUNTY'S PROS UTOR)

^l L/ 90^2 -^

on the day of 2_
(DATE YOU ARE PLACING MOTION IN MAIL)
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Janet E. Spearry
Notary Public - Ohio

My Commission Expires 8-25-2013
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INDICTMENT FOR: AGGRAVATED Nl[IRL/IsY.t

4illTti SPBCIFICA.TICNS

THE STATE OF OHIO, RICHLAN.D COUNTy.r SS•

C.tIURT OF COMCN PLEAS

Of the term of July in the Year of our Lord two thousand two.

The jurors of the grand jury a# the State of Ohio, within and for the body

of the County aforesaid, on their oaths, in the name and by the authority

of the State of Ohio, do find and present that:

gTPgEN W. 13YERRI,Y, IX')BS 12/03/'1948, SSN: 27?/46/1292r on or about the 2nd

day of January, 2002, at the County of Richlande did purposely, and with

p,rior calculation and design, cause the Death of another, in Violation of

Section 2903.01 (A) of the ohio Revised Code, a Felony.

SPgGIFiCATIoBt ii The Grand Jurors further find and specify that the offense

was co+mnitted while the offender was comittingo attempting to conanit, or

fleeing ianmediately,after Gomnzitting, or attempting, to com^teit hffiRAYA2'f9

a(3HMYs THE OFFENDER WAS THE PRINCIPAL OFFENDER IN THE COMEfISSION OF TI-IE

AGt"sRAVATED MURDER and furthere the AGGRAVATED MURDER was coauaitted with

prior calculation and design.

SPh'CIFICATIoN II: '1'he Grand Jurors further find and specify that the offender

had a firearm on or about the offender's person or under the offender's

control while corrunitting the offense and used the firearm to facilitate

the offense.

Contrary to the form of the stature in such case made and provided, and

against the peace and dignity of the State of Ohio.

.7a_mes J. Maver
Prosecuting kttoraaey

ENDORSED: A TRUE BILL.

S^ zhx.:1f'i^

Fore-inan of the Grand Jury
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Columbus, Ohio 43215-3431

800.826.9010
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Search Results: Party Last Name = byerly, First Name = stephen

Party Name Search Criteria

Party Last Name: byerly

Party First Name: stephen
.._..._,.... . . . __ ....... ........_..._. ...........___.

Records 1 to 4 of 4

View Case r__Case Number Party Name Party Type Case Type

View Case 2004-0175B yerly, Stephen Appellant Discretionary Appeal (Non-felony); Claimed Appeal

of Rlght
_'^""^`__........__

View Case 2007-22068 yerly, Stephen Appellant

^

Appeal from App.R. 26(B) Application (Murnahan

Appeal)
, ......_...i, .

-.,_ ... .... ..

View Case

.......... .... ....... . ...,.... ..._ ... ..........

201.1-1280B yerly, Stephen

...... . .._,.. ...._

Relator

.._ .....__,._.. ....,_,... .........

Original Action in Procedendo

View Case 2011-1653B yerly, Stephen Appellant Discretionary Appeal (Felony); Claimed Appeal of

Right

Question or Comments?

Home I Contact Us I Search I Feedback I Site Policy I Terms of Use
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'^STATE OF OHIO CASE NO 2002 CR'0424 D^ 6 ;J
VS _X

r^^
a^ v. /1dMeo4v (t )... w

ef M49sL ^^7.' a3t. /:?.y l
The State of Ohio, Richland Countv, ss.

Whereas the defendant,

Was found guilty of: AGGRAVATED MURDER CNVDGOF

IN THE COURT OF COMMON PLEAS of said County on October 18,2002 ........

And is hereby sentenced by said court to: OHIO STATE PRISON SYSTEM, YOU ARE
THEREFORE COMMANDED to take charge of and convey the

Said defendant to the: OHIO STATE PRISON SYSTEM, And deliver STEPHEN W BYERLY

With the certified copy of the judgment and the sentence of the Court hereto annexed, to the
Superintendent or director thereof, and make due return of your proceedings hereon to this
Office forthwith.

WITNESS my signature and the seal of said Court this, October 18, 2002

SHERIFF'S RETURN
Rev. Code 311.08, .09; 2335.3

Sheriffs Office, Richland County, Mansfield,

Received this Writ on and on the _ day of , 20
pursuant to its command, I fo with execute the same by conveying the person named to the place
designated, as shown by the receipt indorsed hereon.
SHERIFF'S FEES /^ RICHLAND COUNTY SHERIFF
Service & Return $ J Pt I
Mileage

By:

TOTAL lyeputy..*****^*,** *^****^*.*******.***^**«*^*^*«.****.*****^*^*.****^***^^*^***^***.

(Institurion)

PLEASE COMPLETE FORM BELOW AND
received this _ day of &b

by Sheriff of Richland County, Mansfield, the prisoner named in the within warrant.

Superintendent--Director

WARRANT TO CONVEY
COURT OF COMMON PLEAS, RICHLAND COUNTY, OHIO

^^^^
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