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I. -~ INTRODUCTION

Since this Court’s mandate in December of 2011, the Ohio Department of Natural
Resources (ODNR) has moved diligently to meet the requirements of that Iﬁandate. In
preparation for litigation in accordance with the procedures established in Revised Code Chai)ter
163, ODNR has hired"engineers to properly survey each of the ovell~ 90 parcels that was Iallegedly
impacted by modiﬁcé,tion of'the Grand Lake St. Mafys spillway to determine the extent of the
flowage easement necessary with the particularity required for real property recordation and as
required by the trial -court for the previously-litigated ﬂow'age easement appropriation cases in
Mercer County. In addition, ODNR has engaged appraisers to quantify the value of the flowage
easement and any residual property damage in order to provide the basis for the good faith offer
that must be made pursuant to R.C. 163.04(B) 30 days prior to filing each eminent domain -

action.

At the same time; the State engaged in settlement discussioné with the Relators’ counsel
in an effort to compensate the Relators for the flowage easement 6n a “global” rather than site-
speciﬁé basis. At the request of Relators’ counsel, the negotiations briefly delayed the
preparation and filing of the individual appropriation cases. Unfortunately, the global settlement
negotiations proved unsuccessful when, on July 12, 2012, the Relators refused the contingent
settlement proposal and made_ a demand for more money, whjch,'in turn, the State ultimately
refused on August 9, 2012. Immediately thereafter, on August 9, the State filed the first of the

individual eminent domain cases as required by statute and this Court’s mandate.



ODNR has acted with the diligence and good Ifaith required to properly prepare and file
the appropriations cases as mandated by this Court, R.C. Chapter 163 and the trial court in which
the. apﬁropﬁations cases will be heard. At the same time, ODNR attempted in good faith to -
avoid the filing of individual caseé through negotiations. The fact that these negotiations failed,
and the fact that ODNR is now following its statﬁtoﬂly-mandated duties by filing individual
appropriationé cases, are insufficient to support a conclusion that ODNR is in contempt of this

Court’s mandate.
IL. LEGAL STANDARD

The movant in civil contempt proceedings holds the burden to prove by clear and
convincing evidence that the alleged contemnor has violated a court order. Brown v. Executive
200, Inc., 64 Ohio St.2d 250, 416 N.E.2d 610 (1980). Once the movant’s burden has been met,
the burden then shifts to the alleged contemnor to do one of two things: (1) rebut the initial
showing of contempt; or (2) establish an affirmative defense to the charges by a preponderance
of the evidence. Pugh v. Pugh, 15 Ohio St. 3d 136, 139, 472 N.E.2d 1085 (1984); Allen v. Allen,

10™ Dist. No. 02AP-768, 2003-Ohio-954, Y16.
- IH. FACTS AND ARGUMENT

A. RELATORS HAVE FAILED TO ESTABLISH CONTEMPTUOUS BEHAVIOR
BY RESPONDENTS.

Relators® factual allegations amount to little more than this: nine months has elapsed

since this Court’s mandate and insufficient progress has been made by Respondents. Whether
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through ignorance or design, Relators fail to recognize the many steps necessary to effect this
Court’s mandate and the requirements of R.C. Chapter 163. An evaluation of all the evidence
demonstrates that Respondents have been working diligently toward meeting those requirements

and that Relators have failed to meet the heavy burden of proof necessary to establish contempt.

1. ODNR has completed significant work towards appropriating the flowage
casements and has begun filing cases in the trial court.

ODNR has complied with this Court’s order and has made significant progress towards
dppropriating the required flowage easements. The appropriation process established by the
Ohio General Asserﬁbly in R.C. Chapter 163 requires the State to follow a carefully mandated .
process for taking property for a public purpose. Here, the State did not desire to take the
property, nor intend a taking, but this Court's o;'der indeed determ.ined the State is obligated to
initiate éppropriations. State of Ohio ex rel. Doner, et al. v. Zody, 130 Ohio St.3d 446, 2011-
Ohio-6117. The State acknowledges and accepts that résponsibility, but must nonetheless follow

the statutory appropriatioﬁs process.

The Writ of Mandamus left Respondent ODNR with a formidable task. While the Court
found that there had been a faking, the Court did not determine the extent of that take. Rather, it
expressly ordered that the trial court would have to determine the extent of any taking. Id. at
86. Since the Relators re?resent over 30 different landowners with over 90 parcels of land
| throughout Mercer County, an individual determination must be made as to the extent of the
taking, if any, on each and every parcel. In addition, the Writ recognized that the State’s

petitions, because they would be for less than a full fee interest, would have to be in sufficient
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detail to permit a determination of the nature, extent, and effect of the taking. Id., citing R.C.

163.05.

While ordering ODNR to initiate proceedings, the Writ did not and could not direct

| ODNR to ignore the procedures for appropriation of property as established by the General
Assembly in R.C. Chapter 163. These pfocedures set requirements that dictate the actions of a
public agency in acquiring property so that the private property owner is protected in the process.
Ina nutshell, the public agency must identify and appraise the value of any property to be taken,
and when that taking is less than a taking in fee simple, the public agency must be careful to take
only that property that is needed for the public purpose. After making these deteﬁninations, the
public agency must give notice of the taking to the property owner and make a good faith offer |

of the fair value of the property to be taken. R.C. 163.01—163.03.

a. ODNR developed a professional and consistent basis for conducting
the more than 90 surveys needed to delineate the extent of the flowage
easements, and that survey work is virtually complete.

The many; steps necessary to accomplish the appropriations required could not happen
overnight. Faced with this Court’s mandate and the requirements of R.C. Chapter 163, ODNR is
proceeding in a logical, reasonable and responsible fashion to prepare cases for filing in
compliance with R.C. Chapter 163 and the requirements of the trial court. ODNR has filed two
cases and has taken steps to accelerate the process for completing the surveys and appraisals, and

ODNR will continue to file more cases as the necessary survey and appraisal work is completed.



Beginning with the necessary survey work, ODNR developed a survey methodology and
sequencing of the project to divide the Beaver Creck cbrridor into two somewhat more
manageable segments, which has generally progressed from near the Indiana border and moved
cast toward the spillway. Exhibit A, Sneller Afﬁdavit at 6] Then ODNR surveyors gathered
availétble evideﬁce in preparation of field surveys, and then wént into the field to finish the
surveys, or hired contract surveyors to complete the work. That survey work was completed on

September 14, 2012. Exhibit A, Sneller Affidavit at'49.

'As noted by this Court duly noted, R.C. 163.05 requires the State to describe the property
to be taken in a manner that is readily identifiable. Here, the interest being taken by the State is a
flowage easement, and in particular, a flowage easement identifying that area and elevation of
land that is covered when water flows from the Grand Lake St. Marys spillway such that it leaves

the bounds of the Beaver Creek and floods Relators’ parcels.

Although Relators provided rough drawings of the approximate area of flooding on their
parcels in their petition for the Writ of Mandamus, this Court found only that a taking occurred,
but did not determine the extent of flowage easements alleged to be taken on each of the parcels.
Instead, this Court directed that the Mercer County Common Pleas Court should determine that
issue. The State, cognizant of the trial court’s prior rulings in the previous landowner actions
which had already 1i’_tigated,1 new that the trial court had adopted the extent of the take as the

height of the 2003 July flood event documented by the Mercer County Engineer. ODNR used

! state of Ohio Department of Natural Resources v. Linn, Mercer C.P., Case No. 08-CIV-251 and State of
Ohio Department of Natural Resources v. Baucher, Mercer C.P., Case No. 08-CIV-250.

6



this data from the County Engineer and airborne laser measurements from Ohio’s
Geographically Referenced Information Program and GPS field méasurements. Exhibit A,
Sneller Affidavit at ¥ 3. Further, in one of the earlier cases, the trial court held that a survey and
metes and bounds legal description must be prepared so that a jury could accurately determine
compensation. State of Ohio Department of Natural Resources v. Baucher, Mercer C.P, Case

No. 08-CIV-250 March 9, 2010 Judgment Entry, attached as Exhibit B.

ODNR survey unit Chief Robert Sneller, who also handled the survey proéess in the prior
trial court cases, adopted the same methodology for describing and defining the ﬂoWage
easements to be taken in these cases. Capitalizing on some previously developed, limited survey
data near some of parcels involved in this_case,‘ ODNR survey staff began to gather the detailed

data needed to generate flood extent and elevation. Exhibit A, Sneller Affidavit at 14.

Before conducting any field survey work, ODNR'S survey staff began conducting
extensive planning, data gathering and calculations. Exhibit A, Sneller Affidavit at § 4. Multiple
- survey points are calculated, rﬁapped and later verified in the field. ODNR began this process in
February 2012 and developed the survey mapping data methodology for the whole project area.
Exhibit A, Sneller Affidavit at §4. The elevation mapping process is quite complex, using
multiple data sources as well as multiple data collection techniques and technologies. Exhibit a,
Sneller Affidavit at 9 3. This process, consistent with that required by the trial court in the

previous cases, but on a much larger scale, required hundreds of hours of work just to develop



the in-house data, which still had to be verified by actual field survey work. Exhibit A, Sneller

Affidavit at ] 9§

Next, ODNR developed a plan for individual surveys to generate legal descriptions. The
project was divided into two Phases so that some parcels could be surveyed and prepared more
quickly without waiting for a completion of all surveys. ODNR also developed specifications to

present to outside survey firms so that field surveys could be expedited.

Relator Counsel, Joseph Miller, points to the time it has taken ODNR to complete the
necessary surveys as an aspect of ODNR’S delay in accomplishing the Court’s mandate. See
Affidavit of Joseph Miller, Exhibit C to Relators’ Motion at 99 3-9. However, as is clear from
the evidence above, Mr, Miller does ndt appreciate the details of the surveying process.- ODNR
was working diligenﬂy to plan and accomplish the surveys in a professional, systematic fashion
g'iven the scope of the project and ODNR’s kﬁowledge of the detail which would be necessary
for the filing of the individual appropriations cases. Relators provide no evidence io the

contrary.

To further expedite the survey process, ODNR selected three survey firms already under
contract for other state projects and assigned them to the survey work for the Mercer County
appropriation cases rather than contending with tﬁe normal six-month consultant selection
process. Exhibit A. Sneller Affidavit at 5. ODNR in-house survey staff completed surveys for
the Ebbing and Doner parcels, and then assigned additional surveys to the contract survey statf.
Exhibit A, Sneller Affidavit at ] 6-7. The surveying groups corﬁplcted 100% of the "Phase 1"
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area comprising 20 parcel maps by the end of May, 2012. Exhibit A, Sneller Affidavit at 6.
The survey firms continue to prepare work for "Phase 2" properties, and completed all 44 parcels
of the “Phase 2 area by September 14, 2012. Exhibit A, Sneller Affidavit at 8. Mr. Sneller
estimates that 2,500 “man hours™ were expended just to complete the survey work generated thus
far. Exhibit A, Sneller Affidavit at 9. This level of effort is consistent with a respondent

diligently seeking to meet its duties, and Relators have provided no evidence to the contrary.

b. ODNR retained appraisers to determine the value of the flowage
easements on the basis of the surveys. ' '

In addition to creating the need for surveys, R.C. 163;04 réquires the State to appraise the
pa:rcels_ involved in an appropriation, provide the appraisal to the owner, and then make a good
faith offer to purchase the property at least 30 days before the filing an appropriation action. The
appraisal is obviously depéndent upon the survey, as the survey defines the arca of the flowage
| easement, and therefore, informs the determination of the value of the good faith offer and the
scope of work for the appraiser. Determining the value of the flowage easement requires an
assessment of comparable land values in the area, and determining the value of the property
before the taking event and compar_ing that to thé value after the taking. The goal is to determine
a market-based valuation to justify a good faith offer that fairly compensates the landowner for a

flowage which the landowner can accept rather than litigate. R.C. 163.04(A) and (B).

ODNR has limited in-house appraisal expertise, and was required to develop
specifications and seek outside appraisers to conduct each of the appraisals. Exhibit C,
Baldridge Affidavit at § 4; Exhibit D, Wells Affidavit at § 7. The cost of hiring outside
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appraisers required ODNR to obtain approval from the Controlling Board. Exhibit C, Baldridge
_ Affidavit at 195,6. As establishéd by the Chief of ODNR’s Office Real Estate, the process of
obtaining qualified appraisers familiar with the area and willing to allocate the time for the work.
was itself a difficult task. Exhibit C, Baldridge Affidavit at § 4. Originaﬂy, ODNR retained two
appraisal firms to conduct the valuations. Exhibit D, Wells Affidavit at 4 10. Three additional
firms have now been retained to accelerate the appraisal process. Exhlblt D, Wells Affidavit at q

13.

Additionally, completion of the surveys and the appraisals requited site views. While
counsel for the State worked diligently with counsel for the Relators to coordinate these site
views in a timely manﬁer, scheduling was dependent on several different variables. For the
surveys, the site view schedule was dependent on the on-going data analysis, weather conditions
and the availability of both the survey crews and the property owners. Exhibit E, Paciorek
Affidavit at 7. Likewise, the appraisal site views were dependent on the availability of the
appraisers, the property owners and counsel for both sides. Exhibit E, Paciorek Affidavit at§ 11.
Coordinating the schedules of so many parties at times proved difficult, and inevitably caused
.some delays, especially for the appraisals because Relators demanded that counsel be present

with the property owners. Exhibit E, Paciorek Affidavit at 12.

As the evidence above establishes, the process to develop a comprehensive plan to
conduct surveys and to complete appraisals could not be accomplished as instantaneously as

Relators insist it should have been. Relators are indeed entitled to compensation; however, the
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process to determine fair compensation is detailed by design so that the State can fnake a
reasoned determination of a fair value to offer as that compensation — an offer that makes the
landowner whole, but does not squander the taxpayers’ resources through over—compensation..
Simply accepting Relators’ imprecise sketches of flood lines, rather than doing surveys, or
accepting unsubstantiated assertions of valuation would be a gross abdica_tion of the ODNR’s
responsibilities. Instead, ODNR prepared a logical and methodical process that recognized its
statutory duties and the requirements of the very court in which the cases would be filed.
Consistent with that _well-thought out plan, ODNR will continue to gather surveys, prepare and

release appraisals, and in turn, will make good faith offers to each Relator.

2. The State of Ohio did not negotiate in bad faith.
a. Early negotiations

Although a global resolution could not be achieved, Relators’ claim that the negotiations
were a “ruse” to stave off a contempt filing is not only offensive, it is simply untrue. Soon after
the Court’s Writ of Mandamus was iséued, the parties began discussions towards a possible
global resolution of all the Relators’ claims. On December 14, 2011, Relatoré’ counsel provided
an initial, albeit excessive, demand to ODNR for compensation in excess of $48 million. Exhibit
F, Martin Affidavit, Attachment 1, Letter from Bruce Ingram to William Cole, dated December
14, 2011. The inexplicably high demand caused the Attorney General’s Office to request details
regarding the calculation of the amount and to inform counsel that more tirﬁe would be needed
for review and response on December 27, 2011. Exhibit F, Martin Affidavit, Attachment 2,

Letter from William Cole to Bruce Ingram. After receiving additional details from Relators’
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counsel in a January 3, 2012 reply letter, ODNR and the Attorney General’s Office (AGO)
developed and received Office of Budget and Management (OBM) approval to convey a
counter-offer and, on February 21, 2012, offered $6.2 million to settle all the claims in thlS case.
Exhibit F, Martin Affidavit, Attachment 4, Letter from Daniel Martin to Bruce Ingram dated
February 21, 2012. Relators rej ccted that counter-offer, and no further global settlement
discussions took place from mid-February to early June. Exhibit F, Martin Affidavit,
Attachment 5, Letter from Bruce Ingram fo Daniel Martiﬁ déted February 22, 2012. Inthe

meantime, ODNR began preparing cases for filing. Exhibit G, Damschroder Affidavitat § 7.

As depicted in detail above, ODNR began preparing survey data and contracting vﬁth
outside vendors so that surveys and legal descriptions could be prepared, and initially engaged
two outside independent appraisers to take the surveyed flowage easements and prepare
appraisals that would form the basis for the good faith offers required by R.C. 163.04(B).

Exhibit A, Sneller Affidavit at § 4 ; Exhibit D, Wells at § 10.
b. Discussions with the Mercer County Common Pleas Court

Early in 2012, attorneys from the Attorney General’s office and counsel for the Relators
contacted the trial court and established regular preliminary case management conference calls to
advise Judge Ingraham of the Mercer County Common Pleas Court about how the cases would
be filed, and the status 6f work on the surveys and appraisals. Exhibit F, Martin Affidavitat 7.
Counsel for the State explained the methodology that ODNR proposed using to prepare cascs,
and advised that cases would be filed as the surveys and appraisals were completed, but that it

12



would take an initial investment of time for ODNR to generate the flood elevation data needed

for flowage easement surveys. Exhibit F, Martin Affidavit at ¥ 8.

During these pretrial conferences, Relators® counsel began to threaten a contempt filing
and asserted that this Court’s December 2011 Order required the State to simultaneously and
immediately file all the appropriations cases in Mercer County Common Pleas Court. .Relators’
counsel contended that the State should rely upon the Relators’ affidavits and photos submitted
before this Court as the sole evidence to determine the extent of the flowage easements. The trial
judge did not agree with Relators’ counsel, and he reminded them that he had required detailed
surveys in the previous cases, and expressed approva] for the systematic preparation of the cases
for trial as explained by counsel for the State. Exhibit F, Martin Affidavitat {7, 8. Separately,
counsel fér the State attempted: to explain to Relators’counsel the amount of work needed to
prepare the surveys and appraisals, including the need to pﬁrsue outside assistance throﬁgh state
contracting procedures; Exhjbit F, Martin Affidavit at 7 8; Attachments 8, 14, Letters of March
30, 2012 and May 31, 2012 from Daniel Martin to Joseph Miller, and suggested ways that the
process could be streamlined if some additional information or factual stipulations could be
obtained from the Relators. Exhibit F, Attachment 14, Letter from Dan Martin to Joseph Miller

dated May 31, 2012.
¢. Resumption of the global settlement negotiations.

On May 16, 2012, ODNR made offers pursuant to R.C. 163.04 for a group of two parcels
owned by the Ebbing family ($492,000.00) and five parcels owned by the Doner family
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($1,277,300.00). Exhibit F, Martin Affidavit, Attachments 9, 10, Letters from Daniel Martin to

_ Brtice Ingram dated May 16, 2012. The State provided copies of the appraisals, legal
descriptions, and survey maps. I/d. On May 22, Relétors’ counsel responded with a rej eétion
letter, and demanded $921,150.00 for the Ebbing property, and $2,641,493.75 for the Doner
property, but provided no conflicting appraisal or other facts to support their demand. Exhibit I,
Martin Affidavit, Attachment 11, Letter from Joseph Miller to Daniel Mariin dated May 22,

' 2012. Counsel for the State responded on May 29, seeking additional information to underétand
the large valuation discrepancy in light of previous trials establishing valuation in Mercer County
and suggesting that the State could file these two cases if no settlement could be reached.

Exhibit I, Martin Affidavit, Attachment 12, Letter from Daniel Martin to Joseph Miller dated

May 29, 2012.

In eatly June, 2012, Realtors’ counsel suggested a “face-to-face” meeting to again discuss
a global resolution of the cases. Exhibit G, Damschroder Affidavit at § 8. Counsel from the
Attorney General’s Office, ODNR in-house counsel, ODNR Director Zehringer and Assistant
Director Shimp met with Relators’ counsel Joseph Miller and Bruce Ingram on June 12, at
ODNR. Both parties discussed the value of reaching an overall global resolution. Assistant
Director Shimp explained the difficulty in making a global resolution proposal. He clearly
pointed out that any global settlement would have to come via an appropriation by the General
Assembly since the amount of money necessary to settle this case was not in ODNR’s budget,
and may even be difficult to find in the State’s budget at that particular time. Exhibit H, Shimp

Affidavit at §9 4-6. Assistant Director Shimp then noted that, because of the amounts of money
14



being discussed, any agreement reached by the parties would necessarily have to be approved by
various senior government officials and, ultimately, the General Assembly through
appropriation. Id. Counsel with the Attorney General’s Office reminded all parties that the

Attorney General would also need to approve a final settlement. Id.

Although discussing the budgeting process would seem unnecessary, there are very real
" fiscal issues that had to be considered in settlement discussions of this magnitude. Assistant
Director Shimp felt it was important to explain in detail that the existing ODNR budget did not
have a line item specifically empowering ODNR to pay Relators” claims. In fact, given the
dollar amounts Relators were demanding and the then-current budgetary constrai.nts, it was not
certain that there would be funds available in the State budget as a whole to satisfy a potential
agreed settlement at that moment. Id. Fiscal year budgets had been set months previously and
ODNR had no funds within that budget to settle the cases and therefore any agreement reached
in that conference room was only a first step to a potential settlement. Many other senior

executive officers and legislative leaders would have to approve the result. Id.

After these discussions and the assurances from Relators’ counsel that they had already
explained these requirements to their clients, ODNR General Counsel William Damschroder
asked Realtor’s counse! to consider whether a proposal of $5,000.00 per acre for all acreage
involved in the case would be a number their clients might consider for a global resolution.

Exhibit H, Shimp Affidavit at § 7; Exhibit G, Damschr_oder Affidavit at § 9.
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Relator’s counsel expressed interest in exploring that number further with their clients.
Exhibit H, Shimp Affidavit at § 7; Exhibit G, Damschroder Affidavit at § 9. Counsel for the
State reminded Relator’s éounsel that two cases (Doner & Ebbing) were prepared for filing and
could be filed immediately if counsel was concerned about maintaining progress, and Mr.
Ingram and Miller advised that it would be “problematic” to file the cases if the parties were
discussing resolution, and to “hold off” on filing. Exhibit H, Shimp Affidavit at  7; Exhibit G,
Damschroder Affidavit at § 9; Exhibit F, Martin Afﬁdavit at S 14. At the June 12 meeting,
ODNR also hand-delivered to Relators’ counsel copies of completed surveys and legal
descriptions for 27 parcels of land contained in “Phase I of the survey work. Exhibit E,
Paciorek Afﬁdavit at13. Alsoon June 12, thé Assistant Attorney General Tara Paciorek

mailed a letter memorializing the results of the meeting. Id. at ] 14.

In a June 19, 2012 return corres_pondence, Relators’ counsel rejected any suggestion their
clients could accept $5,000.00 an acre, and stated that the $5,000 per acre figure would not faitly
compensate a small number of purely residential and commercial clients they represented.
Counsel instead only slightly revised Relators” December 14, 2011 global settlement figure of
$48 million to a total of $43,559,769. Exhibit F, M.artin Affidavit, Attachment 17, Letter from
Bruce Ingram to Daniel Martin dated June 19, 2012. This counter-offer included resolution of
claims for an additional client who was not a part of this Mandamus action, and it included
property ownéd by another commercial client known as Case Leasing, which had been
previously compensated for damages for flooding in an Ohio Court of Claims case. Id.

Relators’ response went on to categorically rule out the $5,000 an acre figure discussed at the
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June 12 meeting stating, “While we remain commiited to working with you to reach a global
settlement, we cannot ask our clients to resolve these cases on the basi.s of $5,000/acre, which is-
only 60% of the likely damage to their property’s value and, with the passage of time, cannot be
reasonably equated to the payments made in the prior settiements. And, again, that $5,000/acre
is only 6.2% above what ODNR’S appraisér states must be paid. These facts make ODNR’s

offer-while productive to further discussions-wholly inadequate.” Id. (empbasis added).

This letter also documented the Relators’ counsel’s recognition of at least the contingent
pature of the discussion with respect to appropriations stating, “Also, as this settlement is
contingent upon approval by the General Assembly, it is imperative that our clients receive some
protection in the form of a penalty for the failure of ultimate approval and payment of this
amount by a date certain. We therefore demand payment of $5,000,000 for failure by ODNR

and the State of Ohio to pay the settlement amount by January 15, 2012%” Id.

Counsel for ODNR responded on June 22, 2012, expressing disappointment with the
Relators’ position, noting the limited moﬂrement from the initial demand made in December,
2011, and the need to further consult internally before offering a substantive response to the June
19 letter. Exhibit F, Martin Affidavit, Attachment 18, Letter dated June 22, 2012 from Daniel
Martin to Bruce Ingram. On June 26, Mr. Ingram responded recognizing the large gap between
positions and threatened to pursue contempt proceedings. Exhibit F, Martin Affidavit,

Attachment 19, Letter from Bruce Ingram to Daniel Maﬁin. dated June 26, 2012.

Counsel undoubtedly meant January 15, 2013,
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On June 29, the State responded to Relators advising that the matter was discussed with
management officials and proposed a global settlement of the cases in the Doner Mandamus
litigation of $24.,205,000. ExhibitF, Martin Affidavit, Attachment 20, Letter from Daniel Martin
to Bruce Ingram. This letter also clearly rejects Relators’ demand for a “liquidated damages™
provisions , and explains, “If your clients agree to this offer, we pledge to promote the settlement
and the necessary funding of it with legislative and executive leaders so that the money needed is
available as soon as possible. During any interim period, we also pledge to work with you to
finalize the lariguage of all easements and relcases needed to resolve this matter m total.
However, we cannot and will not agree to bind the General Assembly with the punitive measures
which you propose.” Id. Further, the letter clearly articulates ODNR’s willingness to undertake
filings even while the discussions were underway: “If, for whatever reason, your clients decline
this offer, we will file the first two appropriation actions with the Mercer County Common Pleas
Court next ﬁeek. We will then commence gathering the surveys and appraisals to file additional

cases as expeditiously as possible.” Id.

After the June 29 letter, Relators’ counsel Bruce Ingram and ODNR General Counsel
William Damschroder ex;:hanged e-mails and Mr. Ingram suggested another face-to-face
meeting between counsei. Exhibit G, Damschroder Affidavit at § 12,Attachment 1, email string
commencing July 5, 2012,,between Bruce Ingram to William Damschroder. That meeting
occurred. on July 12, 2012. Relators’ counsel suggested their clients would likely settle their
claims if the State would pay an additional $2.267 million over the $24,205,000 suggested by

ODNR, plus pay another $885,000.00 for several commercial or residential parcels. Exhibit G,
18



Damschroder Affidavit at § 13; Exhibit F, Martin Affidavitat ] 18. At the close of the meeting,
Mr. Ingram requested that ODNR not reduce its substantive response to writing; but to
communicate via phone. Exhibit F, Martin Affidavit at § 18; Exhibit G, Damschroder Affidavit
at  13. Counsel for the State agreed to communicate that position to their respective

management and provide a substantive response.

Counsel indeed reported back to ODNR and in turn, ODNR staff and AGO staff briefed
senior management as reported in an update letter to Relators’ counsel on August 1,2012.
Exhibit G, Damschroder Affidavit at § 14; Exhlblt F, Martin Affidavit at § 19, Attachment 22,
Letter from Daniel Martin to Bruce Ingram dated August 1,2012. The letter indicated thata
final decision from senior executive ofﬁcials was pending, and, that consultation with legislative
leadership was heeded. After further internal discussions, it was decided that ODNR would not
accept the Relators” latest demand dr eﬁteftain further global settlement discussions and would
file individual appropriations cases in accordance with the procedures set forth in R.C. Chapter
163. Exhibit G, Damschroder Afﬁdavit at § 14; Exhibit F, Mar{in Affidavit at ¥ 20; Ekhibit H,

Shimp Affidavit at § 9.

Consistent with Relators’ counsel request to avoid written communication, William
Damschroder, Dan Martin, and Assistant Director Shimp held another face-to-face meeting with
Relators’ counsel on August 9, 2012. Bruee Ingram, Joe Miller, and Fred Mills came to ODNR
where they were advised that ODNR’s decision was not to accept the Relators’ latest demand,

not to make another counter-proposal, and to proceed with the appropriation process for the
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cases through the M_ercer_County Common Pleas Court. Exhibit F, Martin Affidavit at § 20;
Exhibit H, Shimp Affidavit at 9] 10; Exhibit G, Damschroder Affidavit at  15. As was the case
with the Ebbing and Doner cases, and consistent with R.C. 163.04, each Relator would receive a

good faith offer at least 30 days prior to the filing the appropriation petition.

There is absolutely no basis for Mr. Ingram’s claim that Governor Kasich or any
government official said that no améunt of money would be offered to Relators. While the
representatives of ODNR and the Attorney General did indeed advise Relators’ counsel that no
global settlement would be further considered at this time, it was also clearly conveyed that the
State understood and acknowledged its obligation to compensate the landowners but would do so

' through the regular statutory appropriation process. Exhibit F, Martin Affidavit at § 20; Exhibit

G, Damschroder Affidavit at § 15.
d. Work to prepare individual cases for filing continued during negotiations.

While these discussions occurred, Relators® counsel wete fully aware that the State was
continuing to do work necessa‘ry to prepare for the appropriations. During the time settlement
discussions were taking place, counsel for the State aﬁd ODNR representatives continued to
work with Relators’ counsel to coordinate surveys on Relators” property. Exhibit E, Paciorek
Affidavit at § 7. In addition, preparations to conduct additional appraisals were ongoing. Exhibit
E. Paciorek Affidavit at  11. Additional appraisal site views and tabletop'work was undertaken,
but was hampered by scheduiing difficulties of both the appraisers and Relators. Exhibit E, |
Paciorek Affidavit at § 11. ODNR’s appraisers desired to talk to the property ownets about their

20



propertie_s,' but Relators® counsel insisted on limiting this dialogue and demanding that counsel be
present for each visit with the property owner. Nonetheless, AAG Paciorek diligently attempted
to make the logistical arrangements demanded by Relatoré’ counsel that would allow field
appraisal work to continue. Id? at§ 7. Notwithstanding thesc limitations, significant survey

work and underlying appraisal work continued through the settlement talks.
e. Relators have failed to show any evidence of bad faith.

The overwhelming evidence contained in the Exhibits attached hereto, and only partially
summarized in the past five pages of details, demonstrates without question that ODNR
negotiated fully and fairly in an attempt to resolve Relators’ claims. The negotiations began
almost immediately after this Court’s decision and continued until the Relators did not accept the
ODNR’s contingent settlement proposal of $24,205,000 and ODNR declined the Relators’
counter-offer of $27, 322,146, facts which are conveniently missing from Relators” Motion and

supporting evidence.

Relators attempt to impute bad faith to .ODNR because they ultimately refused the
Relators’ demands. There is no basis in fact or law for their position. Like all negotiations, there
were settlement proposals, which were later rej ected by counter-proposals from both parties.
And similar to all negotiations, all of the settiement proposals were contingent upon approvals
being obtained by decision-makers, whether those decision-makers be the Relators themselves or
senior government officials. Those ground rules were more than adequately diﬁcussed by the
parties and crystal clear in the minds of counsel and tﬁe client representatives. The State’s
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decision-makers did nothing different than Relators had done in negotiations -~ they made a
decision not to accept a settlement demand. Exercising the right to refuse an offer is not bad

faith, and Relators have failed to establish such bad faith by any standard of proof.

B. RELATORS’ REQUESTS FOR RELIEF ARE ILLEGAL, INAPPROPRIATE
AND/OR BARRED BY RELATORS’ CONDUCT

1. Relators have failed to seek relief pursuant to the proper statute.

Relators have failed to show by clear and convincing evidence thaf ODNR acted in
contempt of this Courts mandate. However, even had they succeeded, the relief requested cannot
or should not be granted. Relators sued for and received a peremptory writ pursuant to R.C.
Chapter 2731. See Complaint for Writ of Mandamus filed July 17, 2009. That Chapter has
specific remedies should there be any failure by a public body to perform any duty enjoined by
the writ. R.C. 2731.13. Here, Relators have failed to even cite Chapter 2731, but rather request
relief pursuant to Chapter R.C. 2705, thé general statute governing cohtempt of court of any
type. Even assuming that Relators had established that ODNR had failed to comply with fhe

Writ, their specified remedy is set forth in R.C. 2731.13, which states:

When a peremptory mandamus has been directed to a public officer, body, or
board commanding the performance of a public duty specially enjoined by
law, and the court finds that such officer, or a member of such body or board,
without just excuse, refused or neglected to perform the duty so enj oined, such
court may impose a fine not exceeding five hundred dollars upon such officer

or member.
2
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Tt is axiomatic that a specific statute controls over a general one. “It is a well settled rule of
statutory construction that where a statute couched in general ferms conflicts with a speciﬁc
statute on the same subject, the latter must control.” Humphrys v. Winous Co., 165 Ohio St. 45
(1956); see also Bellian v. Bicron Corp., 69 Ohio St. 3d 517, 519 (1994); State v. Taylor, 113
Ohio St.3d 297, 300 (2007); See also R.C. 1.51. Therefore, had Relators been able to establish
that ODNR had failed to comply with the peremptory writ, tﬁe appropriate relief would bé the
fine prescribed by R.C. 2731.13. The relief requested by Relators is neither legal nor -

appropriate.
2. A civil contemnor must be given an opportunity to purge the contempt.

| In cases of civil contempt, the primary purpose of sanctions is remedial or coercive in
nature and for the benefit .of the complainant. Brown v. Executive 200, Inc., 64 Ohio‘St.2d 250,
253 (1980) (Any remedy in civil éontempt proceedings is designed to be “remedial or coercive
and for the'benefit of the complainant.”). Contempt is not, however, designed to be punitive. Id.
‘at 253-54 (distinguishing between the nature of civil versus criminal contempt). Civil contempt
utilizes sanctions to coerce the contemnor to comply with the court’s order and punishments :
imposed upon a finding of civil contempt must afford the contemnor the opportunity to purge the
contempt. Id. at 254-255; See also, Denovchek v. Bd. of Trumbull County Commissioners, 36 '

Ohio St.3d 14, 16, 520 N.E.2d 1362 (1988).

In their Motion, Relators ask the Court to impose a fine on ODNR “commensurate with
the magnitude of the continuing injustice” and ODNR’s alleged “contemptuous and bad faith
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conduct.” Relators’ Motion to Show Cause at p. 3. However, R.C. 2705.05, pursuant t0 which
Relators did sue, provides that for a first offense a court may impose “a fine of not more than
two hundred fifty dollars, a definite term of imprisonment or not mbre than thirty days in jail, or
both.” R.C. 2705.05(A)(1). However, as noted above, even a sanction that comports with the

statutory provision should be imposed conditionally so that any contempt may be purged.
3. The other relief requested by Relators is illegal, inappropriate or both.

Relators also seek an order that ODNR “(4) commence within thirty (30) days all
appropriation proceedings to compensate Relators for all property they identified in their sworn
testimony before this Court that ODNR has unlanully possessed; and (5) “deposit at the date of
filing of the appropriation proceedings ODNR’s fair matket value determination of the just
compensation to which Relators are entitled.” Relators” Motion to Show Cause at p. 3. These
remedies are inconsistent with the very statutory process with Whiéh this Court had mandated
ODNR comply, and they would have this Court amend its mandate, divesting the trial court of
the .power it is to exercise in the apﬁropriations proceedings. Circumvention of the statutory
scheme for appropriations in this manner is contrary to Ohio law. Cosby v. Cosby, 96 Ohio St.
3d 228 (2002) (a court may not order a state agency to act in contravention of specific statutory

restrictions).

This Court’s mandate specifically contemplated the filing of appropriations cases
pursuant to R.C. Chapter 163 ordered that “the extent of the taking will be made by the court
presiding over the appropriation proceeding. See R.C.163.05... .7 Doner at 9 86. As noted
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above, R.C. Chapter 163.05 requires the public agency filing an appropriations.case identify
with sufficient particularity the property to be taken and when that taking, as it is in the Relators’

cases, is for less than a fee simple interest, it requires:

In the event of an appropriation of less than the fee of any parcel or of a fee in less
than the whole of any parcel of property, the agency shall either make available to
the owner or shall file in the office of the county engineer, a description of the
nature of the improvement or use which requires the appropriation, including any
specifications, elevations, and grade changes already determined at the time of

the filing of the petition, in sufficient detail to permit a determination of the
nature, extent, and effect of the taking and improvement.

R.C. 163.05(G) (emphasis added).

Although it would seem axiomatic that the hand-drawn, hand-colored sketches on
reproduced aerial photos would fail to satisfy this provision, that debate is unnecessary. In the
previous flowage easement appropriations cases in the same trial court, the issue was specifically
litigated and the trial judge has ruled that the phrase “sufficient detail to permit a determination
of the nature, extent, and effect of the taking” required a surveyed property description with
metes and bounds. State of Ohio Department of Natural Resources v. Baucher, Mercer C.P., No.

08-CIV-250, March 9, 2010 Judgment Entry at p.5, 7-9.

Relators now seek to circumvent this Court’s mandate, the statutory requirements, and
the trial court’s ruling in two different ways. First, they seek a filing of all cases within 30 days.
As shown by the incredible amount of work necessary to obtain surveys and appraisals to
properly comply with R.C. Chapter 163, Relators would have this Court require an impossible

act, which, in order to meet the requested time limit, would also require ODNR to violate
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Chapter 163’s requirements for (1) identifying with sufficient detail the property to be taken, (2)
determining the value of that property, (3) giving notice of the appropriation, and (4) making a
good faith offer 30 days prior to the filing. Second, the remedy would undo this Court’s order
that the trial court determine the extent of the taking and have this court,' on the basis of drawings
that do not mect the necessary detail required by R.C. 163.05, determiﬁe the extent of the taking.
Both portions of Relators’ requested remedy are inappropriate and illegal, even if contempt had

been established by clear and convincing evidence.

Relators also seck an order requiring the filing of a deposit representing the fair
market value of the property taken at the time of the filing of the cases. Again, to require
deposits within 30 days would make this requested relief inappropriate and illegal for all the
reasons described immediately above. In addition, such an order would be inappropriate because

it would unnecessarily limit ODNR’s discretion in filing the appropriations cases.

The Ohio Revised Code provides a process for posting a deposit in advance of an
appropriation, but the statute clearly allows this to be a discretionary, and not a mandatory
action. This “quick take” mechanism allows an agency to take property before final

compensation is fixed.

A public agency, other than an agency appropriating property for the purposes
described in division (B)' of this section, that qualifies pursuant to Section 19
of Article I, Ohio Constitution, may deposit with the court at the time of filing
the petition the value of such property appropriated together with the damages,
if any, to the residue, as determined by the public agency, and thereupon take
possession of and enter upon the property appropriated.
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R.C. 163.06(A). Even assuming that there were contemptuous behavior by the State, which,
again, Relators have failed to show by clear and convincing evidence, eliminating ODNR’s
discretion to post deposits would not be appropriate. In these cases, property owners are not
being dispossessed of their property. At most, there is occasional, temporary damage to their

property for which a flowage easement is necessary.

It is also important to note thaf ODNR has indeed ﬁled a deposit representing the fair
market value of the flowage easement with the trial court prior to the filing of each of thg: seven
cases it has filed as a result of the modification of the Grand Lake St. Marys spillway. However,
even were contemptuous behavior shown, there is no basis for any Jimitation on ODNR’s

exercise of its statutory discretion.

Should ODNR choose not to post the deposit, Relators are protected against any delay in
the payment of the compensation. Relators would, after a verdict is entered, be entitled to
interest pursuant to R.C. 163.17 if the compensation award is not paid or deposited within 21
days after entry of the award. This provision protects against further loss to the landowner once
proper valuation is determined by the jury. Relators have not established any facts or
contemptuous behavior that would justify the Court removing ODNR’s discretion to post

deposits or not as set forth in the clear statutory language.

4. Relators’ counsel actively delayed the appropriation proceedings and cannot
now request a finding of contempt for that delay with clean hands.

If there is clear and convincing evidence of anything in this case, ample documentation

establishes that Relators® counsel requested that the State delay key aspects of the appropriations
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process to serve their own purposes. First, at the June 12, 2012 meeting, counsel for ODNR
suggested that the State could and would continue a two track process of globaE seﬁl.ement
discussions while filing the first two cases and continuing the process; Exhibit F, Martin
Affidavit at 14; Exhibit G, Damschroder Affidavit at § 9. However, Relators’ counsel asked that
' the ODNR stand down from filing any cases until Relators requested otherwise. Exhibit I,
Mértin Affidavit at 14 ; Exhibit G, Damschroder Affidavit at € 9, Exhibit E, Paciorek Affidavit at
¢ 13. This requested course of action was confirmed in writing. Exhibit I, Martin Affidavit,
Attachment 16, June 12 letter from Daniel Martin to Bruce Ingram. Relators’ counsel made it
clear that the filing of any cases would negatiﬁeiy impact their discussions with their clients
about a global settlement. In addition, Relators’ counsel contacted the counsel for the State by
phone and asked that the ODNR “hold-off” releasing any additional final appraisals whﬂe
discussions were occurring. Exhibit F, Maftin Affidavitat § 14. To the extent any delay was
.incurred as a result of these requests by Relators, they should be estopped from now claiming
that ODNR is in contempt for honoring their requests or that the Relators have been harmed or

damaged as a result of that delay.

The affirmative defense of cstoppel defeats the Relators’ Motion to Show Cause.
"Equitable estoppel precludes a party from asserting certain facts where the party, by his
conduct, has induced another to change his position in good faith reliance upon that conduct."
State ex rel. Cities Service v. Orteca, 63 Ohio St.2d 295, 299, 409 N.E.2d 1018 (1980). "The

‘purpose of equitable estoppel is to prevent actual or constructive fraud and to promote the ends
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of justice.” Ohio State Bd. of Pharmacy v. Frantz, 51 Ohio St.3d 143, 145, 555 N.E.2d 630

| (1990).

Relators induced ODNR to delay filing the appr;)pfiation cases, and did so for Relators’
' - OWN purposes. Having done so, they cannot now backtrack and claim anything to the contrary or
any damage because of it. Because the Relators interfered with or were complicit in any delay in
thé completion of the R.C. Chapter 163 appropriations process, they are therefore estopped to

assert contempt or any other damage from or sanction for that delay.
5. An award of attorney fees is not appropriate in this case.

Relators have failed to establish that ODNR is in contempt of this Court’s mandate. The
weight of evidence establishes that ODNR has diligently followed both the path of gathering the
necessary evidence by which these appropriations cases can be filed and has attempted in good
faith té settle the cases without need for litigation. Accordingly, the request for attorney fees

must fail.

Should the Court find that ODNR has not substantially complied with the commands of
the Court’s December 1, 2011 Writ, it stﬂ.i should not include an award of attorney fees. An
award of attorney fees would be contrary to Ohio’s long adherence to the "American rule” with
respect to recovery of éttdmey fees. Wilborn v. Bank One Corp., 121 Ohio St.3d 546, 548
- (2009). The “American rule” holds that a prevailing party in a civil action may not recover
attorney fees as a part of the cost of litigation. 1d.; citing Nottingdale Homeowners’ Assn., Inc. v.

Darby, 33 Ohio St.3d 32, 33-34 (1987).
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Exceptions to this rule are generally made in instances where a statute or an enforceable
contract specifically provides for a losing party to pay the prevailing party'é attorney fees, or
when the prevailing party demonstrates bad faith on the part of the unsuccessful litigant.
Wilbém at 546, 548. However, these exceptions do not exist in this case. Therefore, even if
Relators had met their burden of proof in establishing contempt, it would remain within the
discretion of the Court to award attorney fees, and such an award is not merited in this case

where ODNR has been diligently taking steps to accomplish the Court’s mandate.
C. A HEARING ON RELATORS’ MOTION IS NOT REQUIRED

Relators have filed the instant motion pursuant to S.Ct. Prac.R. 14.4 which specifies the |
process for the filing of motions and responses. No hearing is provided in that or other rules
governing motions practice in the Supreme Court. Moreover, Relators’ motion relates to an
original action in mandamus that was filed and litigated on the basis of pleadings and without
evidentiary hearing. The partics have had ample opportunity to submit evidence in support of

their relative positions and have done so. Further hearings should not be required.

IV. CONCLUSION

Relators® Motion should be denied. ODNR proceeded in good faith to comply with this
Court’s December, 2011, Writ, and Relators have failed to demonstrate by clear and convincing
evidence any conclusion to the céntrary. ODNR developed a responsible plan to develop and

file the appropriations cases consistent with the requirements of R.C. Chapter 163, and it has
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made signiﬁcanf_progress in that process. At the same time, ODNR attempted to settle all of the

cases on a global basis, but was unable to do so

Relatérs’ anger with these failed ﬁegotiations is palpably depicted in this Motion;
however, Relators have utterly failed to prove contemptuous behavior by ODNR. The
overwhelming evidence shows that ODNR has been following and continues to follow the steps
required by law to file the 80 appropriations cases requi;ed by the Court’s mandate. If there
were any delay in this process, it was invited by the Relators during the failed concurrent '

negotiations and it cannot now be the basis for their claims of contempt.

Respectfully Submitted,

Dale T. Vitale (0021754)
Daniel J. Martin (0065249)
Tara L. Paciorek (0082871)
Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road, Bldg. D-2
Columbus, Ohio 43229

" Tel.: 614.265.6870
Fax: 614.268.8871
dale.vitale@ohioattorneygeneral. gov
daniel. martin@ohioattorneygeneral.cov
tara.paciorek(@ohioattorneygeneral.gov
Attorneys for Respondents
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CERTIFICATE OF SERVICE

1 hereby certify that a true and accurate copy of the forego’ingr was served upon:

-Bruce L. Ingram
Joseph R. Miller
Thomas H. Fusonie
Martha C. Brewer
Vorys, Sater, Seymour and Pease
52 Fast Gay Strect
-Columbus, Ohio 43215

by ordinary mail and electronic mail on this the 17" day of September, 2012.
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STATE OF OHIO )
)SS:
COUNTY OF FRANKLIN )

RE: Doner et al., v. ODNR, Case No. 2009-1292

AFFIDAVIT OF ROBERT SNELLER
Now comes Robert Sneller, having been first duly sworn, attests and affirms from
his personal knowledge, the following:

1. I, Robert Sneller, am a Professional Surveyor with the Ohio Department of
Natural Resources (ODNR), Office of Real Estate. Iam the manager of the Survey
Section of the Office of Real Estate and I have two full time employees, a Surveyor and a
Survey Technician. The ODNR Survey Section is the only group within ODNR that has
the duties of boundary surveying of the approximately 600,000 acres of Park-, Forest-,
and Wildlife-owned lands. My responsibilities include reviewing real estate issues that
involve surveying, conducting surveys for ODNR and contracting with private surveying
‘consultants for surveys that are beyond ODNR’s capacity.

2. In 2009 I was involved in conducting surveys and preparing survey plats and legal
descriptions for the flowage easements that were to be acquired as part of the Pos!
appropriation cases. There were 5 property OWners with a total of 17 parcels of which we
conducted 13 surveys and described 1,255 casement acres. Since we had never attempted
a survey of this complexity, much time was required in planning and research.

3. In the Post appropriation cases we were advised by our counsel to base the
surveys on the extent of the flooding that occurred along the Beaver Creck and Wabash
River in July of 2003 and to use high-water measurements that were taken by the Mercer
County Engineer in 2003. Much effort was required to verify the high-water
measurement and to ensure that everything was based on the same vertical datum. It was
decided that the best approach was to locate the flood contour on the ground by
determining the existing ground surface contours by using airborne light detection and
ranging (“LIDAR”) data from Ohio’s Geographically Referenced Information Program
(OGRIP) , together with field measurements using GPS and conventional instruments.
This overall project took approximately a year and half to complete.

4. On February 1, 2012, T attended a meeting with our attorneys from the Ohio
Attorney General’s Office to discuss how to conduct the necessary survey work to
acquire flowage easements for all of the properties associated with the Doner cases. The
Doner cases involved approximately 6 times the amount of parcels and 10 times as many
property owners as the Pos? cases. There were several additional meetings where we
discussed various methods and procedures concerning the surveys, but it was eventually

decided that we would conduct the new surveys in the same manner as the surveys
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conducted for the Post cases. At that time, we began to gather the extensive data
necessary to conduct these surveys.

5. At the beginning of February, 2012, my support staff was already busy on other
projects and was not immediately available. Because of this and the fact that the scope
and time frame of the survey project for the Doner cases far exceeded ODNR’s in-house
capabilities, it was determined that we would have to contract out most of this survey
work. Our normal consultant selection process takes about 6 months, but we were
fortunate to have 3 survey consultants already under contract. They had been working on
survey projects in other parts of the State. We met with each of the 3 consultants in early
March to review their capability and availability to work on this project. I provided each
of the consultants with a file for each parcel that included an aerial map of the parcel, a
copy of the Title Report for the property, and a copy of the Relators” Affidavits
describing the extent of the flooding. I also provided them with data from the previous
Post surveys and explained the methodology developed in those cases that would need to
be applied to the Doner parcels. We also told the consultants to stop work on their
current State projects.

6. Even though these 3 survey consulting firms were already under contract with
ODNR, it was necessary to allocate additional funds for this Doner case project and to
supplement their contracts. The process of obtaining additional funds to supplement
these contracts took approximately 3 months to accomplish. During this time, we were
able to start the survey work on Phase 1 of the project by using existing funds in their
contracts. Phase 1 of the project consisted of all of the parcels in the westerly 4 miles of
the project area. We assigned our consultants 20 parcels in this area to evaluate and if
necessary conduct surveys. ODNR was able to conduct our own in-house surveys for the
Doner and Ebbing properties which are adjacent to parcels that we surveyed for the Post
cases. In total, there were 27 parcels in Phase 1 of the project and all surveys were
completed by the end of May, 2012.

7. Phase 2 of the project began on June 14, 2012, when I received word that the
Supplemental Agreements with our 3 outside survey consultants had been fully executed
providing the funds needed to finish to entire project. I again met with all three
consultants and outlined the scope of Phase 2. Each consultant was assigned between 16
and 19 parcels of the remaining parcels. The total number of remaining parcels for Phase
1 was 44. All of these parcels appeared to be within the limits of the 2003 flood
elevation on the Beaver Creek and the Wabash River. The consultants were instructed to
continue using the same methodology that was used in Phase 1. The consultants were
advised to commence field work as quickly as possible with the hope that the field work
would take place before the corn crop was at full height. This proved to be impossible
and as a result most field surveys took place in mid-July when the corn was taller making
the survey work more difficult. !

8. I received all 44 of the completed Phase 2 surveys by September 14, 2012. There
remains 12 outlying parcel and an additional 10 parcels on the Upper Wabash that have
not been surveyed because these parcels are located above the flood levels of 2003 as
determined by the Mercer County Engineer’s measurements. ODNR is prepared to

survey these 22 parcels when instructions clarifying the survey approach are forthcoming.



9. As of September 14, 2012, ODNR will have completed work on 68 of the original
91 parcels of land. Approximately 2,500 man-hours by in-house and outside survey
crews have been devoted to completing the project since February 2012. Hundreds of
these hours were spent just developing the in-house data necessary to complete the field
work.

Further Affiant sayeth naught.

Robert Sneller, PS

Survey Manager

Ohio Department of Natural Resources
2045 Morse Road, Building E-2
Columbus, OH 43229

oo
Sworn to and subscribed to me this {_7_ day of September, 2012.

/. @M/%/

SEAL — NOTARY PUBLIC

GERALD E. DAILEY, Attorney AL Law
KOTARY PUBLIC, STATE CF OHID

| My commissicr has noexpirafion daf.

K., Secliop MTOIRC



(N THE COURT OF COMMON PLEAS OF MERCER COUNTY, OHIO
CIVIL DIVISION

STATE OF OHIO DEPARTMENT OF : Case No. 08-CIV-250
NATURAL RESOURCES

JUDGMENT ENTRY - DECISION ON

Plaintift Fl LED\,? MOTION OF DEFENDANTS

ve. ’ BAUCHERS TO EXCLUDE NEW
WMAR 6 p 2010 LEGAL DESCRIPTION, SURVEY
RICHARD L. BAUCHER, et al., MAP AND APPRAISAL OF
Iﬁ:‘% PLAINTIFF, OR IN THE
Defendants M M - ALTERNATIVE, MOTION TO
: DISMISS PETITION AS VOID

This matter is before the court for decision on the motion of defendants Richard L.
Baucher and Patricia Baucher fo exclude new legal description, survey map, and appraisal
of plaintiff, or in the alternative, motion to dismiss petition as void originally filed
November 12, 2009, and corrected by motion filed November 13, 2009. Plaintiff filed its
memorandum contra to the corrected motion on November 20, 2009, and defendants

Bauchers filed their reply in support of their corrected motion on Novermber 30, 2009.

This matter was initiated by the plaintiffs filing of a petition to appropriate easament
and to fix compensation on December 10, 2008, in accordance with the decision of this
court in case number 01-CIV-091, styled State of Ohio ex rel. Leo Post, et al, vs.
Samuel W. Speck, Director of Ohio Department of Natural Resources, which was affirmed
by the Court of Appeals for the Third District of the State of Ohio on December 4, 2006.
In that matter, the court issued a writ of mandamus compelling the Ohio Department of
Natural Resources (ODNR) to initiate appropriation proceedings to compensate certain
landowners for the taking of their properties by flooding resulting from a change in the
management in the water ievele and the construction of a new spiliway at Grand Lake

St. Marys. Defendants Richard L. Baucher and Patricia Baucher (Bauchers) were among
STATE'S EXHIBIT B
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QDNR vs. Richard L, Baucher, atal., Cage No. 08-CIV-250 Page 2
Judgment Entry

those property owners in the related matter. Bauchers filed their answer on January 9,

2009, and the parties proceeded with discovery and motion practice.

On July 30, 2009, this court issued its judgment entry assigning the matter for frial
by jury commencing Novermber 12, 2009, with two days set aside for same, and ordered

the parties to prepare and submit certain trial preparation documents.

During a September 1, 2009, status conferance, counsel advised the court of the |
status of trial prepara_tion, specifically with regard to the issue of the adequacy of the
description of the permanent flowage easement plaintiff seeks to have the court order to
be conveyed by Bauchers. In this matter, the easement is identified in tha petition by the

‘permanent parcel numbers and by the map depictiﬁg the properties that are set forth in
Exhibit A to the petition. During that conference, ODNR agreed to have undertaken a
survey of the area so that an accurate legal description of the flowage easement sought
to be conveyed may be presented to the jury forits determination of the value to be paid

by ODNR to Bauchers at the jury trial scheduled to commence in November.

At an October 2, 2009, status conferencs, counsel advised the court that the
licensed surveyor of plaintiff hadi prepared the metes and bounds description of the
property at issue in this cause aﬁd was in the process of finalizing that description,
whereafter, plaintiff intended to amend its complaint to include that description. Counsel

further advised the court that ODNR's appraiser was in the process of finalizing his opinion

as o the value of the property so that his report could be submitted to counF'tIED

of Octaber, . MAR 0 # 2010
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QDNR va, Richard L. Baucher, at al., Caap No. 08-Clv-250 Page 3
Judgment Entry

On October 19, 2009, the court conducted a final pretrial during which it addressed
certain motions in imine filed by Bauchers to which ODNR had responded. In summary,
the court memonalized its preliminary ruling in the entry from that final pretrial on
October 21, 2009, in which it set forth its conclusion that consistent with the anticipated jury
instructions, the jury impaneled to hear the cauge and render judgment in the case will he
required to determine the value of the take, which generally will be defined as the value of
Bauchers' property prior to the take in comparison to the value of that property after the

take, those evaluations by definition to include the use of Bauchers’ property prior to the

take and the use of that property after the take.

Nin_e days before trial, specifically on November 3, 2008, the court conducted
anbther status conference, during which it acknowledged receipt of a letter from Bauchers'
counsel, sent by email prior to the conference in which they set forth Bauchers' objections
to the anticipated testimony of the expert of ODNR on the issue of the valuation and heard
informal arguments on the issues raised thergin. Because of the issue of the appropriate
description of the property taken, the valug of which is to be determined in this cause by
the jury at trial, and in anticipation of the filing of Bauchers’ motion to exclude that
testimony, the court, without objection from counsel and by their agreement, vacated the
jury trial and assigned the anticipated motion for hearing for November 12, 2009. By

agreement of counsel, the court heard that motion on November 13, 2009. F'LE D
MAR 08 2010

At the November 13, 2009, motion hearing, the court admltleM{mn

specifically and including a topographical map which was attached to Exhibit A 0
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S



ODNR vs, Richard L. Baucher, etal., Cage No. 08.CIV-250 Page 4
Judgment Entry

petition; page 2 of the appraisal of the expert of ODNR, James Garrett; a survey map; and

page 2 of the re-appraisal by Mr. Garreft. In addition, the court heard the testimony of
Robert L. Sneller, the land surveyor for ODNR, during which testimony the court admitted
an additional exhibit, being a copy of the metes and bounds description he had prepared

consistent with his understanding of the property taken.

In their motion, Bauchers pray that the court exclude as admissible evidence at the
jury trial the metes and bounds description prepared by Mr. Sneller and the re-appraisal
prapared by Mr. Garrett, or in the alternative, dismiss the petition based upon a finding that
the description attached to the petition is inadlequate, thereby establishing that the court

lacks subject matter jurisdiction to hear the matter.

inits response, ODNR requests the court o allow it to amend the petition to include
the new survey and metes and bounds description on the basis that those describe the
same flowage easement property which was identified in Exhibit A to the petition but in a

much more accurate manner and for which property it was ordered to initiate appr«#’trs D

proceedings to compensate Bauchers in the earlier mandamus proceedings. MAR .
dg’b 89 201

ielerse i
Initially, Bauchers argue that the metes and bounds description and su n

dated October 28, 2009, and the re-appraisal based upon that description contradict the
original petition to appropriate filed December 10, 2008, They argue that that petition to
appropriate “condemned 46 tillable acres on the Baushers' property fora flood easement.”
They claim that the evidence ODNR now seeks to admit before the jury supports its claim

for a flood easement of only 34 acres of tillable ground according to the new appraisal or

€698 £1-1182
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only 31 acres according to the survey map.

ODNR argues that the metes and bounds description is simply more accurate of the
flowage easement based upon the 2003 flood which established the basis for this court's
order in the mandamus action that ODNR initisite these proceedings. ODNR claims that the
appropriate acreage was originally 43.2, but after removing a triangular parcel located
along Bauchers' east property line which no longer belbngs to Bauchers, the actual

flowage easement area is calculated to be 41.50 acres.

It is unfortunate that either this court or the court of appeals did not require a more
accurate description of the property atissue in the mandamus action for it is that property
which ODNR has been mandated to acquire through eminent domain proceedings for the
flood easement, It is just that concern that caused the court to raise the issue with counsel
who agreed with the court that a metes and bounds description would allow the jury to
properly establish the value for the flowage easement. A more specific description will

allow future owners of the property as well as the State of Ohio and ODNR to P’Z the

boundaries of the sasament.

proceedings ‘is a critical one that requires vigilance in reviewing state actions for the
necessary restraint, inclﬁding review to ensure..that the state proceeds fairly and
effectuates takings without bad faith, pretext, discrimination, or improper purposs.” That
is so because the Ohio constitution strongly protects individuals’ property rights, and when

those private property rights are taken by the sovereign state, the court must proceed with

ED

W
A 00 g

wﬂ‘”m .
As stated by the Supreme Court of Chio, the trial court's role in aﬂbéfmm

bece £I-ileZ
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duae concern for those constitutionally protected rights. Norwood v. Hornay (2008), 110

Ohio St.3d 353, 853 NEdd1115.

Singe the property right herein soughtto be takenis a flowage easement rather than
a fee simple interest in the subject property, R.C. 163.05 requires only “ready identification
of the land involved.” Specifically, that statute requires that “all petitions to appropriate
property contain a description of each parcel of land for interest or right therein sought to
be appropriated, such as will permit ready identification of the land invoived.” The key,
then, Is that the court focus on whether the petition readily identifies the land involved to
the extent that the property owner is not misled and is able to understand what land the

state seeks to take, as well as what interest or right therain is sought to be appropriated.

Relevant to this issue is the language of the petition itself. In paragraph 2, it states
that “this petition to appropriate a flowage easement is brought by the department pursuant

to its authority under R.C. 1501.01 and other provisions of R.C. 163.01 el. seq.” There can

be no mistake that the petition adequatsly describes the interest sought to be m g
ODNR, M

AR
g,v 0 201

The petition goes on to state a reason for its filing of the petition, spe ﬂtm

December 14, 2005, order of this court resulting from the flooding caused by changes to
the western spillway of Grand Lake St. Marys by ODNR. Although denied by Bauchers, the
petition further states that the flooding that occurs does not create a take that justifies an
appropriation of anything more than a flowage easement. The description of the property

overwhich the flowage easement is located is identified by permanent parcsl numbers and

898 £1-11682

~O



ODNR vs. Richard .. Baucher, et al., Case No, 08-CIV-250 Page?
Judgment Entry

a map attached as Exhibit A to the petition. Nowhere in the petition is the flowage

easement sought to be appropriated in accordance with this court's order in case humber

01-CIV-091, which was affirmed by the court of appeals, described to be “46 tlllable acres.”

Again, it is important that the property owner notbe misled as to the property sought
to be taken. If, hypothetically, the state desired to take more than what was dascribed in
the petition, then in that case, it would be obvious that the additionat property above and
beyond that which was described in the petition could not be taken and that the court would
not have jurisdiction to so order. In this case, the amount of property sought to be taken
is equal to or less than that which was sought to be described in the petition, The
difference resulted from this court's order that a metes and bounds description be
undertaken at the cost of OONR to assure that thej_ury and the parties are not misled. That
Bauchers claim that the number of acres actually sought to be taken may be less than
what they understood the flood easement may require is not justification to now cmthat

the court does not have jurisdiction to proceed in this matter. y ED
AR o .
g0 g 201

Bauchers claim that ODNR must concede that the property described in @émwiﬂm

as Exhibit A is insufficiently described as the property to be taken. In actuality, it appears
that the property to be taken based upon the metes and bounds description more
sufficiently describes the property over which ODNR has been ordered to seek the flowage
easement, the value of which is at issue in this cause. Mr. Sneller testified that the basis
of the survey and metes and bounds description is the same as was used by the Mercer
County Engineer in the underlying mandamus action, and its elevation is actually thirteen

hundredths of a foot above the elevation of the flood as determined by the Mercer County

Engineer.

9898 £I1-1782
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Bauchers argue that “when a petition misleads the landowner as to the description
of the property or interest to be taken, the entire imminent domain proceedings are void
and the petition must be dismissed." Trimble Township Waste Water Dist. v. Cominsky (4"
Dist. April 12, 1983), No. CA 1535, 1999 WL 112562. Madison Cty. Bd. of Commrs. v, Bell
(12" Dist. March 26, 2007), 2007 WL 879627, 2007-0hio—‘1 373. To allow the state to take
more property than what it was ordered to take in the mandamus action would be to permit
the state to proceed unfairly and effectuate this taking with bad faith, pretext, and an
improper purpos¢ in violation of the mandates of the Ohio Supreme Court. See Norwood.
This is not what ODNR seeks to do in this case. As stated earlier, a metes and bounds
description is not required for an easement sought to be appropriated, and the court

specifically finds the description in Exhibit A is sufficient to establish subject matter

jurisdiction of the court.

Based upon the foregoing, defendants Bauchers' corrected motion to exclude
plaintiff's new legal description, survey map, and appraisal, or, in the alternative, to dismiss
petition as void is found to be without good cause and the same is hereby m)énd

OVERRULED. N Wap g,

appropriation proceedings. In addition, Civ.R. 15(A) contemnpiates that leave to amend a
complaint “shall be freely given when justice so requires.” In this case, it appears that this

court should grant ODNR the: right fo amend its petition to include the more specific and

4098 £I-1182
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accurate description of the property it seeks to appropriate for the flowage gasementitwas

ardered to seek in the related matter. Todo so w.ill fulfill the requirement of the law that the
landowners, in this case, the Bauchers, are nat misled in their understanding of the
property at issue in this cause to be evaluated by a jury of their peers at the trial in this
matter. In the event that Bauchers desire addltional time to allow their expen witriess,
Mr. Richard Vannatta, fo prepare his testimony for trial on the issue of the value of the

flowage easement, the court wil iiberally allow Bauchers that opportunity.

ODNR is granted leave until Aprii 1, 2010, to serve and file an amended petition
containing the survey and metes and bounds description prepared by its exper,

Mr. Sneller.

This matter shall come on for an additional pretrial on Aprill2, 2010, at 1000, gy

at which counsel shall personaily appear.

FILED
IT IS SO ORDERED

I,‘ MAR 09 2010

iz

CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Judgment Entry on Status Report by Telephone
was Issued by regufar U.S. mail to John P. BartleyEsq,, Rachel H. Stelzer; Esd., Raymond J.
Studer; Esq., Robert L. Schlatter;/ 3¢}, and Richard J. Makowski;Eaq. (Attomeys for Plaintiff),
Bruce L. Ingra, Esq., Thomas H. Fusonier Esq., and Joseph R, MilleY, Esg. (Attorneys for
Defendants Bauchers), Amy B, ikerd; Esq. (Attomey for Defendant Mercer Co. Auditor), and
David C. DeLong Esq. (Attorney for Nefendant Citizans National Bank), at their respective
addresses, on this 10thiay of March, 2010.  Copy also isaued o K 1gti Kress Wilhelmy?”

A, "
1Em;mn Shaner, Deputy Clerk

JRI:mb xc.' m}
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Doner et al, v. Zehringet, Case No. 2009-1292
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often be a challenge in rural areas like Mercer County due to the small pool of aveilable General
Certificd appraisers. Finally, the unique requirements of the Grand Lake St. Marys property
appraisals limit the number of appraiser candidates. ODNR searched for appraisers that not only
meet the above certification criterion but also have experience in flowage easements, ot SOME
similar types of experience involving agricultural appraisals.

5. The significant financial resources required to perform surveys and appraisals for
the subject properties in the Grand Lake St. Marys area were another challenge for my Office
and ODNR. Most of the financial resources managed by ODNR exist in funds or accounts that
are statutorily restricted to 3 specific purpose or mission. A vast majority of {hese funds are not
available 10 perform SUrveys or appraisals for the Grand Lake St. Marys propertics. In addition,
o unrestricted account had sufficient unobligated funds to accomplish the surveys and
appraisals.

6. In the 2012 — 2013 biennium budget ODNR does not have access 10 the amount
of discretionary funds required to perform all the necessary tasks required by this lawsuit.
ODNR must rely on the legislative process with support from the Administration to acquire the
funding necessary to address the tasks required by this lawsuit. Currently the Office of Real
Estate has prepared a request 1o use acquisition funds from the Capital Improvement Budget for
appraisal contracts associated with the final group of propetty OWnELs- As with all capital funds,
a request 10 release these monies must be presented t0 the State Controlling Board. On Qctober
15,2012, which is the next available opportunity given the Controlling Board’s schedule
requirements, ODNR will present its request 10 the State Controlling Board. Following
(anticipated) approval by the State Controlling Board, ODNR will execute contracts with the

selected appraisers in order to complete appraisal of all of the remaining subject properties at



Grand Lake St. Marys. ODNR is on schedule to complete all of the appraisals by the end of the
year, but this deadline may be adjusted slightly contingent upon the progress of our contract
appraisers and the coordination requirements' imposed by counset for the Relators.

7. ODNR will continue to explore all options for funding additional costs associated
with these and other Grand Lake St. Marys properties as necessary.

Further Affiant sayeth naught.

Paul R. Baldridge

Chief

Office of Real Estate

Ohio Department of Natural Resources
Division of Qoil and Water

2045 Morse Road, Building E-2
Columbus, OH 43229

gworn to and subscribed to me this /_f_?f”day of Septembet, 2012.

oy

SEAL “NOTARY PUBLIC

GERALD E. DAILEY, AROMey A Law

NOTARY PUBLIC, STATE OF OHID
Wy commission has noexplraion daie.
Seclion 147 83 R 1



STATE OF OHIO )
) 8S:
COUNTY OF FRANKLIN )

AFFIDAVIT OF EUGENE WELLS

RE: State of Ohio ex rel. Doner et al., v. ODNR, Case No. 2009-1292

1, Gene Wells, employee for the Ohio Department of Natural Resources, being first duly
sworn, hereby state that 1 have personal knowledge of the all the facts contained in this Affidavit,
that I am competent to testify to ihe matters stated herein and that the following is true to the best

of my knowledge and belief.

1. Iam the Real Estate Administrator within the Office of Real Estate at the Ohio

Department of Natural Resources.

2. My duties include ovérseeing the day-to-day activiﬁes of the real estate management and
survey activities of the office. This includes but is not limited to the handling of all
requests for access of right-of-way across state lands for pipelines, utilities, roadways or
other approved uses. It also includes handling other real estate and survey services
associated with the real property needs of several divisions and offices within the
Department such as leases, licenses, sales, exchanges, acquisitions, legal encroachment
identifications, investigation of timber theft and the establishment of boundary lines of

the Department.

3 OnFebruary 1,2012, the Office of Real Estate had an internal meeting discussing the
steps necessary 10 g0 forward with the appropriation proceedings ordered by the Ohio

Supreme Court in the referenced case.

STATE'S EXHIBIT D
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At this meeting, it was determined that the process would begin by having surveys done
of all the affected parcels, followed by appraisals to determine the value of the actual
flowage easement being taken. We also discussed: 1) which parcel numbers would be
surveyed, 2) what clevation of flooding would be surveyed, 3) what methodology would
be used to perform the surveys, 4) what data would be necessary to effectuate the
surveys, 5) what personnel and monetary resources would be necessary 1o complete the

surveys, and 6) a general timeline for completion of the surveys.

Our Office was unable to begin appraisals until the surveys were done, the flowage

casements fully identified and the scope of work determined.

Our Office received the preliminary surveys for the Doner and Ebbing properties by mid-
March, 2012. Our office received the final signed survey documents for these properties

on May 8, 2012.

During the period of time between receiving the preliminary and final versions of the
Doner and Ebbing surveys, our office started the process of selecting qualified appraisers,
as the scope and magnitude of the work were beyond the expertise and resources of our

Office.

The selection of appraisers was made more difficult by the nature of the project and the
unique qualifications that it demands. These qualifications included knowledge of the
Mercer County market area, expetience with agricultural valuation, experience with
flowage easements and eminent domain situations and the possession of a general

certified appraisal certification.
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10.

11.

12.

13.

14.

Additionally, during the period of selection, the Office’s in-house appraiser resigned.
The in-house appraiser’s duties generally include interviewing, obtaining pricing,
implementing contracts and overseeing the assignments for outside appraisers, as well as

reviewing the finished reports.

Once the final selection for two appraisal firms was made for the Doner and Ebbing
properties, the contracts had to be signed and approved and funding had to be obtained.
The contracts for the Doner and Ebbing properties were finalized on April 30,2012.The

final appraisal reports for these properties were received on May 14, 2012.

As part of the strategy for completing the approximately 120 necessary surveys and
appraisals, our Office separated the project into two phases: the surveys for phase one of
the project were completed on May 15, 2012, and the surveys for phase two of the project

are scheduled to be completed by September 14, 2012.

The remaining appraisals for the properties in phase one are currently under contract. All

site views for the properties in phase 1 have been completed.

For phase two of the project, the Office is in discussions to engage three more appraisal
firms in order to complete the project as quickly as possible. The contracts for those three

appraisal firms are currently being negotiated and funding is being obtained.

The scope of the survey and appraisal project required by the Supreme Court Order is
unprecedented in my 17 years of experience as a real estate professional for the
Department. At no time did our Office fail to proceed diligently to complete the
remaining tasks necessary to meet the requirements of the Court’s order and Ohio’s

eminent domain statute in preparation of filing the required cases.
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STATE OF OHIO )
) SS:
COUNTY OF FRANKLIN )

AFFIDAVIT OF TARA L. PACIOREK

RE: State ex rel. Doner et al., v. Zehringer, Case No. 2009-1292

1, Tara Paciorek, employee for the Ohio Attorney General’s Office, being first duly sworn,
hereby state that I have personal knowledge of the all the facts contained in this Affidavit, that [ am
competent to testify to the matters stated herein and that the following is true to the best of my
knowledge and belief.

1. 1am currently an Assistant Attorney General in the Enviroﬁmental Enforcement Section of
the Ohio Attorney General's Office.

2. My duties include participating in litigation involving the Ohio Department of Natural
Resources (“ODNR”) and the Director of ODNR.

3. Iam currently one of the counsel representing ODNR in the appropriation cases resulting
from the Ohio Supreme Court's Order in State ex rel. Doner, et al. v. Zody.

4. As part of my duties, I and my co-counsel, Gerald Dailey, have been responsible for
coordinating the site views for the appraisals and surveys with opposing counsel.

5. Beginning on April 4, 2012, and continuing through August, 2012, I made regular requests
for ODNR survey crews to have access to the properties to complete the necessary field
work. True copies of my emails with opposing céunsel showing these requests are attached
hereto as Attachment 1.

6. The field work for phase 1 of the project was conducted on April 10, 2012 and May 9, 2012.
The final surveys for phase 1 were completed by the end of May, 2012.

7. At no time was the survey Wofk put on hold or purposely delayed in any way. The site view
schedule was based on the on-going in-house data analysis, the forecasted weather

conditions, and the availability of both the survey crews and the property owners.

'STATE'S EXHIBIT E
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8. Beginning on April 4, 2012 and continuing through August 2012, I made regular requests
for ODNR appraisers to have access to the properties that were part of phase 1 of the
project.

9. The site view for the Ebbing property was conducted on April 19, 2012 and the site view for
the Doner property was conducted on April 27, 2012. ODNR received the final appraisal
reports for the Ebbing and Doner properties on May 14, 2012.

10. Final appraisal contracts for the remaining properties in phase 1 were executed on June 12,
2012, afier the phase 1 surveys were completed and funds were obtained. The appraisers
commenced work once the contracts were executed and funds were encumbered.

11. At no time was the appraisal .work put on hold or purposely delayed in any way to impede
the appropriation process. The site view schedule for the appraisals was based on the
availability of the property owners, the appraisers and counsel for both sides.

12. Counsel for Relators preferred to have counsel present with the property owner at each
appraisal site view to monitor and limit the interaction between the appraisers and the
property owners. Coordinating everyone's schedules proved to be problematic in the
months of July and August and caused a slight delay in the completion of the site views for
the remaining properties in phase 1. Notwithstanding these scheduling difficulties, site
views for the appraisals for the remaining phase 1 properties occurred on July 30, 2012 and
Augaust 15,2012, True copies of the supporting emails to and from opposing counsel are
attached hereto as Attachment 2.

13. Additionally, on June 12, 2012, I was present at a face-to-face meeting with counsel for
Relators. Also in attendance were members of ODNR management and several other
attorneys from the Ohio Attorney General's Office. At the beginning of that meeting,
counsel for the State hand delivered completed surveys and legal descriptions for 27 parcels

of property. During the remainder of the meeting the parties discussed the progress of work

A2



14.

15.

being done by ODNR, the possibility of coming to a global resolution and the budgeting
difficulties that ODNR would have with such a resolution even if an agreement were
reached. It was made clear during this meeting that any global resolution to the case would
require a legislative appropriation and therefore any agreed amount would need the approval
of the Ohio Attorney General, the Office of Budget and Management (OBM), the Governor,
and ultimately the General Assembly. At the end of the meeting, ODNR representatives
asked whether Relators would consider an offer of $5,000.00 an acre for all of the property
involved in the case. Counsel for Relators indicated that we were closer to being in the
“ball-park™ and that they would relay the offer .to their clients. In my opinion, it was clear to
all parties that the offer was contingent on the approval of the not only the Relators, but also
the Ohio Attorney General, OBM, the Governor’s Office and the General Assembly.
Additionally at the meeting, counsel for Relators specifically asked that the Attorney
General's Office refréin frorﬁ filing the first two appropriation cases even though counsel
assured tﬁem that the petitions were ready to be filed,

On June 12, I sent out a letter on behalf of Assistant Attorney General Dan Martin
memorializing the offer made during this meeting. A true copy of that letter is attached
hereto as Attachment 3,

Since the Ohio Supreme Court's Order of December 1, 2011, ODNR and the Ohio Attorney
General's Office have acted diligently and in good faith not only in preparing these
appropriation cases for litigation but also in our on-going settlement negotiations with the
Relators. At no time have I taken any action, or been instructed to take any action, to delay

or hinder the progress of these cases.

25



Further Affiant sayeth naught.

N & brasorek

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Sworn to and Subscribed before me on this the l'l day of September, 2012.

Notary Pubhc |
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NOTARY PUBLIC, STATECF ﬁ Ei
My commission has no expiration data,
. Section 147 03R.C.



Tara Paciorek _
e #

From: Tara Paciorek

Sent: Wednesday, April 04, 2012 400 PM

To: "Fusonie, Thomas H.'; Ingram, Bruce L; Miller, Joseph R.
Cc: Daniel J. Martin '

Subject: RE: Doner surveys and appraisals

Attachments: image00L,jpg

Tom,

They were planning on measuring parcels 28-010400.000 and 42-014000.0000 for Jerry and Betty. If you need any more
information, let me know. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [maiito:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 3:54 PM

To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin ‘

Subject: RE: Doner surveys and appraisals

Tara,

We will get back to you soon. In the meantime, could you please identify the parcels of Jerry and Betty Powell that the
survey crew plans on being at on April 10?7 The Powells have multiple farms that they established by uncontroverted

evidence have been taken by ODNR.
Thank you.

Tom Fusonie

V’ [ Y Thomas H. Fusenie
Attorney at Law

Eargath Cossinuosd Vorys, Soter, Seymour and Pease LLE
52 Fast Gav Street | Columbus, Obio 43213

Tiireot: 614.463.8Z61

Fax: 614.719.4880

Email: thfusonig@vorys.con
WHW. VOrys.cotit

Attachment 1



From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM

To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.

Cc: Daniel J. Martin

Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17,19 or 20. He will probably want to talk to the property owner({s} at that time as well. Can you discuss with the
Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be

acceptable to your clients? Please Advise. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLCSURE: 1In order to ensure compliance

with requirements imposed by the U.S. Internal Revenus Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i} avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to ancther person, any

transaction or cther matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity teo which it is addressed and may contain confidential and/or
privileged materxial. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communicatiocns through this medium, please so advise the sender immediately.
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Tara Paciorek

From: Fusonie, Thomas H. <thfusonie@vorys.com>
Sent: Wednesday, April 04, 2012 7:17 PM

To: Tara Paciorek; Ingram, Bruce L; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: " RE: Doner surveys and appraisals

Tara,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please
advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie

7 8 = Thomas H. Fusenie
g [ Atiormey at Law

Bagzah Lot Vorys, Sater, Sevmour and Pease LLP
33 East Gay Straei § Colembas, Ohio 43258

Drirect: 6144648261

Fax: 6147194880

Braail: thfusonje@vorys.oom
WWW, VOTYS. Ot

From: Tara Paciorek [mailto:tara.paciorek@ohioattomeygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM

To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.

Cc: Daniel 3. Martin

Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the
Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like ta start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty powell and Thomas and Brenda
pPowell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be
acceptable to your clients? Please Advise. Thankyou.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
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2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614} 265-6418

From the law offices of Vorys, Sater, Seymour and Fease LLP.

IRS CTRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S5. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be impcosed under the U.S. Internal Revenue Code or

{(il1) promoting, marketing, or reccocmmending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mall message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution 1s prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message., I[f you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.



Tara Paciorek

From:
Sent:
To:

Cc:
Subject:

Tom,

Tara Paciorek

Eriday, May 04, 2012 10:09 AM

'Fusonie, Thomas H.

Brewer, Martha C. (mtbrewer@vorys.com); Daniel J. Martin; Gerald Dailey
Doner SUrveys

QOur survey Crews are going to be in the area on May 16 around noon. They would like to survey a number of properties
at that time. The parcels they would like to have access to are:

1. Parcel No. 29-003500.0000 owned by Chad M. and Andrea M. Knapke.
2. parcel No. 29-003600.0000 owned by Chad M. and Andrea M. Knapke.
3, parcel No. 29-002400.0000 owned by Mark L. Knapke, Trustee.

a. Parcel No. 29-002200.0000 owned by Linda B. Linn et al.

5. parcel No. 29
6. Parcel No. 29
7. Parcel No. 29
g. parcel No. 29

Can you please check w

Tara L. Paciorek

-003300.0000 owned by William Muhlenlamp.
.004400.0000 owned by William Muhlenlamp.
-011400.0000 owned by Opal L. Post.
-004200.0000 owned by Opal L. Post.

ith your clients and see if this acceptable. Thank you.

Assistant Attorney General, EES/ODNR
Otilo Attorney General Mike DeWine

2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418



Tara Paciorek

From: Tara Paciorek

Sent: Wednesday, May 09, 2012 10:46 PM

To: Fusonie, Thomas H.

Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram. Bruce L. Miller, Joseph R.
Subject: RE: Doner surveys

Attachments: image001,jpg

Thank you.

Tara

From: Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Wednesday, May 09, 2012 7:43 PM
To: Tara Paciorek

Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.

Subject: RE; Doner suUrveys

Tars,
ODNR should have all the required information already. Having
ahead and surveying the parcels below on May 16.

in your May 4 email below.

Tom Fusonie

said that, we’re not going to stop ODNR from going

{ can confirm that the SUrveyors can access the 8

parcels identified

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Monday, May 07, 2012 8:48 AM
To: Fusonie, Thomas H.

Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram, Bruce L.; Miiler, Joseph R.

Subject: RE: Doner surveys

Tom,

While 1 understand your position that you helieve the surveys are unnecessary for the referenced five

feelsithasa responsibility to act with due diligence and indepen
16 is acceptable for your clients. Thank you.

Tara L. Paciorek

Assistant Attorngy General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D<2

Columbus, Ohio 43229

Tel: (6514) 265-6418

dently verify all information. Canyo

parcels, our client
u confirm that May

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, May 04, 2012 5:38 PM
To: Tara Paciorek

Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.

Subject: RE: Doner Surveys
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Tara,

As to five of the eight parcels listed below, the uncontroverted evidence in the mandamus action established that GDNR
has taken the entire paicel. Those parcels are the 3 Knapke parcels, the 70-acre William Muhlenkamp parcel and the

45-acre Opal Post parcel.

Why is ODNR requesting to access those parcels for surveying?

Thank you.

Tom Fusonie

Lagid Comgnacd

VT

Thomas H. Fusonie

Afroraey ar Law

Yorvs, Suter, Seymonr and Paase LLP
52 East CGay Strest ! Columbus, Ohio 43215

Dires: 614464 8261
7194586

Email: thfusonie@vorvs com
WWW. VOIS, CoRt

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Friday, May 04, 2012 10:09 AM

To: Fusonie, Thomas H.

Cc: Brewer, Martha C,; Daniel J. Martin; Gerald Dailey

Subject: Doner surveys

Tom,

Our survey crews are going to be in the area on May 16 around noon. They would like to survey a number of properties at that

time. The parcels they would like to have access to are:

RNV s WN R

Can you please check with your clients and see if this acceptable. Thank you.

Tara L. Paciorek

. Parcel No. 29-003500.0000 owned by Chad M. and Andrea M. Knapke.
- Parcel No. 29-003600.0000 owned by Chad M. and Andrea M. Knapke.
- Parcel No. 29-002400.0000 owned by Mark L. Knapke, Trustee.

. Parcel No. 29-002200.0000 owned by Linda B. Linn et al.

- Parcel No. 29-003300.0000 owned by William Muhienlamp.

- Parcel No. 29-004400.0000 owned by William Muhlenlamp.

. Parcel No. 29-011400.0000 owned by Opal L. Post.
- Parcel No. 29-004200.0000 owned by Opal L. Post.

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine

2045 Morse Rd. #D-2
Coiumbus, Chio 43229
Tel: (614) 265-6418



Tara Paciorek
M

From: Tara Paciorek

Sent; Tuesday, May 08, 2012 11:34 AM

To: 'Fusonie, Thomas H.'

Cc: Gerald Dailey; Brewer, Martha C. (mcbrewer@vorys.com)
Subject: Surveys

Tom,

Another one of our survey crews is going to be in the Mercer County area tomorrow between 9:00 and 10:00. They

would like access to the following parcels:

Parcel # 28-013400.0000 Karr, Jean A. Trustee & Ransbottom, William J.
Parcel # 28-013500.0000 Karr, Jean A. Trustee & Ransbottom, William J.
Parcel # 28-010900.0000 Sheets, Duane R

Parcel # 28-012900.0000 Sheets, Duane R

Parcel # 28-011100.0000 Sheets, Rodney E

Parcel # 28-011000.0000 Sheets, Rodney E & Linda

Parcel # 28-013800.0000 Thomas, Gale A & Nelda G

I’m sorry about the short notice. Let me know if this is acceptable. Thanks.

Tara L. Paciorek :

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418
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Tara Paciorek
K

From: Tara Paciorek

Sent: Tuesday, May 08, 2012 1:02 PM

To: ‘Fusonie, Thomas H.'

Cc: Gerald Dailey; Brewer, Martha C; Ingram, Bruce L. Miller, Joseph R,
Subject: ' RE: Surveys

Thanks Tom,

In case they can't get all the surveys done in one day, can you check about Thursday as well. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohic 43229

Tel: {614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Tuesday, May 08, 2012 12:58 PM

To: Tara Paciorek

Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.

Subject: RE: Surveys

Tara,

We're still waiting to hear back from Mr. Ransbottom about the surveying. We'll let you know when we do.
Thanks.

Tom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, May 08, 2012 12:53 PM

To: Fusonie, Thomas H.

Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.
Subject: RE: Surveys

Thanks Tom,

Would Thursday work better for the Ransbottom/Karr parcels?

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418
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From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Tuesday, May 08, 2012 12:40 PM

~To: Tara Paciorek

Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.
Subject: RE: Surveys

Tara,

With the exception of the Ransbottom/Karr parcels, we can confirm that the surveying for tomorrow is acceptable.

Thank you.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, May 08, 2012 11:34 AM

To! Fusonie, Thomas H.

Cc: Gerald Dailey; Brewer, Martha C.

Subject: Surveys

Tom,

Ancther one of our survey crews is going to be in the Mercer County area tomorrow between 9:00 and 10:00. They would like
access to the following parcels:

Parcel # 28-013400.0000 Karr, Jean A. Trustee & Ransbottom, William J.
- Parcel # 28-013500.0000 Karr, Jean A. Trustee & Ransbottom, William J.

Parcel # 28-010900.0000 Sheets, Duane R

Parcel # 28-012900.0000 Sheets, Duane R

Parcel # 28-011100.0000 Sheets, Rodney E

Parcel # 28-011000.0000 Sheets, Rodney E & Linda

Parcel # 28-013800.0000 Thomas, Gale A & Nelda G

I'm sorry about the short notice. Let me know if this is acceptable. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements impcsed by the U.S3. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
{including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) aveiding penaltiss
that may be imposed under the U.E8. Internal Revenue Code or



Tara Paciorek

From: Gerald Dailey

Sent: Tuesday, July 17, 2012 12:50 PM

To: thfusonie@vorys.com

Cce: Daniel J. Martin; Tara Paciorek

Subject: ODNR Survey Schedule

Attachments: Howerton Engineerting Survey Schedule.pdf

Tom, attached is the survey schedule from Howerton Engineering. The surveyors would like to begin their work on July
23.

Let us know if the dates listed in the attached schedule are OK.

Thanks.

Gerald E, "Jed" ﬂm‘[ey

Assistant Attorney General - Environmental Enforcement Section - ODNR

Office of Chio Attorney General Mike DeWine

Section Number: §14-265-6870

Direct Number: 614-265-6944

Fax Number: 614-268-8871

Gerald.Dailey@0OhicAttorneyGeneral.gov

2045 Morse Road, D-2

Columbus, OH 43229-6693

www.ohio.attorneygeneral.gov

Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.
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Tara Paciorek
M

From: Gerald Dailey

Sent: Tuesday, August 07, 2012 8:10 AM

To: - Fusonie, Thomas H.

Cc: Daniel J. Martin; Tara Paciorek; Sneller, Bob (Bob.Sneller@dnr.state.oh.us)
Subject: RE: ODNR Survey Crew Conducting Surveys on August 7th and 8th
Attachments: image001.jpg

Tom, ODNR's head surveyor Bob Sneller spoke to the surveyors at Howerton and was assured that Howerton did not
survey the Ron and Carol Siefring property, Parcel #42-000100.000. Howerton did survey the Robert and Patricia Highley
property, Parcel # 26-041400.0000, across the road from Parcel #42-000100.000 and the Greg and Lois Siefring property,
Parcel #26-041500.0000.

If Ron and Carol Siefring received a notice on their door from Howerton, it was put there either by mistake or by accident.
Howerton took no survey points west of Township Line Rd. where the Ron and Carol Siefring parcel is located.

Sorry for any confusion in this matter. We will continue to provide you with information about the ongoing surveys so that
you can notify your clients.

Thanks.

Jed

Gerald T "Yed" f]m‘@

Assistant Attorney General - Environmental Enforcement Section - ODNR

Office of Ohio Attorney General Mike DeWine

Section Number: 614-265-6870

Direct Number; 614-265-6944

Fax Number: 614-268-8871

Gerald.Dailey@OhioAtigmeyGeneral.gov

2045 Morse Road, D-2

Columbus, OH 43229-6693

www.ohio.attorneygeneral.gov

Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidentiaf and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Friday, August 03, 2012 2:28 PM

To: Gerald Dailey

Subject: RE: ODNR Survey Crew Conducting Surveys on August 7th and 8th

Thank you.

From: Gerald Dailey [mailto:Gerald.Dailey@ohioattorneygeneral.gov]
Sent: Friday, August 03, 2012 10:59 AM

To: Fusonie, Thomas H.

Cc: Daniel J. Martin; Tara Paciorek; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Subject: RE: ODNR Survey Crew Conducting Surveys on August 7th and 8th

A



Tom, I mistyped Mark Siefring’s parcel number. Mark Siefring’s parcel number should be 42-001000.0100 instead of 42-
001000.0000.

twill get back to you on the issues of the Howerton survey on July 31 and the double listing of Ron and Carol Siefring’s
property by Howerton and McCarty Associates. Our survey team is out of the office today.

Thanks.

led

Gerald E, "Jed" ﬁm'@

Assistant Attorney General - Environmental Enforcement Section - ODNR

Office: of Ohio Attorney General Mike DeWine

Section Number: 614-265-6870

Direct Number: 614-265-6944

Fax Number: 614-268-8871

Gerald.Dalley@0hicAttorneyGeneral.gov

2045 Morse Road, D-2

Columbus, OH 43229-6693

www.ohio.attornevgeneral.gov

Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Friday, August 03, 2012 9:27 AM

To: Gerald Dailey

Cc: Daniel J. Martin; Tara Paciorek; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Subject: RE: ODNR Suvrey Crew Conducting Surveys on August 7th and 8th

Jed,

On July 30, 2012, the attached was posted on the door of Ron and Carol Siefring. Howerton then surveyed
their property on July 31.  Ron and Carol Siefring’s property was not on the schedule you previously provided
me for survey work that was going to be done over the next two weeks. So, it appears the survey crew went
on a property we did not have notice about and, did so, less than 48 hours after posting a notice on the

Siefring’s door.

I'm bringing this to your attention because | know you will take steps to prevent Howerton (or other survey
crews) from violating notice requirements in the future.

In the below schedule, the same parcel is listed twice, once for Jerome and Amy Meyer and once for Mark
Siefring. Also, McCarty Associates appears to have the same Ron and Carol Siefring property on its list that
Howerton surveyed in violation of statutory notice requirements earlier this week.

Thanks.

Tom

7%



Themas H. Fusonie

Artarney at Lawy

Fagd Gt Voys, Sarer, Seymour and Pese 11D
82 Bast Gay Streed | Columbus, Ohin 43218

Divect: 614 dig 8261
Fox: 0147194888
Email: thizsonie@vorys.com

WHH.VOrysS. comt

From: Gerald Dailey [mailto:Gerald.Dailey@ohioattorneygeneral.gov]
Sent: Friday, August 03, 2012 9:12 AM

To: Fusonie, Thomas H.

Cc: Daniel 1. Martin; Tara Paciorek

Subject: ODNR Suvrey Crew Conducting Surveys on August 7th and 8th

Tom, McCarty Associates, one of our survey consultants is planning to conduct field surveys for the parcels listed
below. The survey crew will be arriving in the Mercer Countx area mid-morning on Tuesday August 7™ and should be
concluding their work by the evening of Thursday, August 9.

Adams, Richard L. & Nancy L. Parcels 42-003700.0000 and 42-005800.0000
Highley, Robert E. & Patricia L. Parcels 42-003500.0000 and 42-004500.0000
Kuhn, Darrell Dean Parcel 42-001200.0000

Kuhn, Marilyn Parcel 42-000200.0000

Meyer, Jerome & Amy L. Parcel 42-001000.0000

Powell, Mary Leone et al. Parcels 42-003400.000 and 42-003800.0000
Rasawehr, Timothy et al. Parcel 42-001300.0000

Rose, Carl W. & Lucile M. Parcel 42-018500.0000

Schroyer, Dorothy K. Parcel 42-005700.0000

Siefring, Mark Parcel 42-001000.0000

Siefring, Robert & Carol Parcel 42-000100.0000

Sutter, Carl A. & Judith A. Parcel 28-015300.0000

Weisman, Jerry & Vicki Parcel 42-000300.0000

Gerald E. "Yed" ﬂm‘@

Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine

Section Number: 614-265-6870

Direct Number: 614-265-6944

Fax Number: 614-268-8871

Gerald.Dailey@OhicAttorneyGeneral .gov
2045 Morse Road, D-2



Columbus, OH 43229-6693

www.ohio.attorneygeneral.gov

Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments} is not intended or written to be used, and it

cannot be used, by any taxpaver for the purpose of (i) avelding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any

transacticn or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized reviéw, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately,

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: 1In order to ensure compliance

- with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
{including any attachments} is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avciding penalties
that may be imposed under the U.S. Internal Revenue Code or

{ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, pleass
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wigh to receive
communicaticns through this medium, please so advise the sender immediately.



Tara Paciorek :

From: Tara Paciorek

Sent: Thursday, April 05, 2012 3:22 PM

To: 'Fusonie, Thomas H."; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: RE: Doner surveys and appraisals

Attachments: image001.jpg

Tom,

10:30 on April 19will work for Mr. Dunzweiler. I am still waiting to hear which parcel he would like to view first. Once |
hear back from him, | will let you know.

Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 7:17 PM

To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: RE: Doner surveys and appraisals

Tara,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Wiil that work? In addition, please
advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie

V m R y 5 Iﬂf}?ﬂ??ﬁfl' Fusonie

Loyl Comnnel Varys, Sater, Seymowr and Pease LLP
32 Tzast Goy Street | Cohuwbus, Ohio 43215

Direct: 614.464.8261
Eax: 614.719.4886
Email thfusenie@vorys com

WWH. YOTYS.COM

Attachment 2
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From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM

To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.

Cc: Daniel J. Martin

Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, woulid like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the
Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be
accentable to your clients? Please Advise. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform vyou that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i] avoiding penalties
that may be ilmposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destrcy all copies of the original
message. L[ you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.

U7



Tara Paciorek
M

From: Tara Paciorek

Sent: Wednesday, April 18, 2012 3:41 PM

To: 'Fusonie, Thomas H.'

Cc: Ingram, Bruce L; Miller, Joseph R.; Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Attachments: image001,jpg

Tom,

QOur appraiser now has Monday the 23" available as well if that is any better.

Tara L. Paciorek

Asgistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ghio 43229

Tel: (814) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, April 17, 2012 11:33 AM

To: Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tara,

April 27 may work. I'll let you know.  Tomorrow does not.  Thanks.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, April 17, 2012 11:19 AM

To: Fusonie, Thomas H.

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.

Subject: RE: Doner surveys and appraisals

Tom,
Qur appraiser is available tomorrow or Friday April 27", Do either of thase days work for your client.
Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Atterney General Mike DeWine
2045 Moarse Rd. #D-2

43



Columbus, Chio 43220
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Monday, April 16, 2012 5:54 PM

To: Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R,; Brewer, Martha C.; Daniel 1. Martin; Gerald Dailey

Subject: RE: Doner surveys and appraisals

Tara,

No objection to you or Jed attending on the 19th.  April 20 does not work for Doner site view. Please propose
alternative dates. Thanks.

Tarn Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Monday, April 16, 2012 12:29 PM

To: Fusonie, Thomas H.

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Thanks Tom,

P've confirmed the time and place with Mr. Dunzweiler, either myself or Jed Dailey plan on accompanying him for the
site view. If your client has any objections to this, please let us know.

Also, Tom Horner, cur other appraiser would like to view the Doner property this Friday, April 20" around 10:30 to
11:00. Can you please check with your client and advise if this is acceptable. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Telk (614) 265-6418

Erom: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 11, 2012 10:35 AM

To: Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tara,

Thank you for the email. One of us will be present for the site visit. Mr. Dunzweiler is not going to be meeting with the
Ebbings prior to the site visit; nor are the Ebbings going to answer questions by Mr. Dunzweiler other than perhaps basic
questions like identifying a property boundary line. we’ll plan on meeting Mr. Dunzweiler at 10:30 at the Ebbings’ 68
acre parcel, which abuts the north side of Monroe Road.

2 et



Thanks.

Tom

Thomas H. Fasonie
Atlorney ©f Law

Yorvs. Satet, Sevmouwr and Pease LLP
52 Bast Gay Street | Columbus, Olio 43313

hirect: 014.40:4.9261

Faw 614.719.4880

Fiail; thfusonie@vorys com
WHSY, VOTYS. COmt

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 11, 2012 10:19 AM

To: Fusonie, Thomas H.

Subject: RE: Doner surveys and appraisals

Tom,

Mr. Dunzweiler does not necessarily have a preference for which parcel he would like to view first, but he would like to
speak with the owners prior to the site visit. Can you or the Ebbings suggest an easy place for them to meet
initially. Also, is someone from your office going to be present?

Thanks.

Tara I.. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 7:17 PM

To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: RE: Doner surveys and appraisals

Tara,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please
advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie



s Thomas H. Fusonie
[ —“" Atborney at Law

gzl Lonmasl Vaorys. Sater, Sevinous and Pease LLP
52 Bast Gay Street | Columbus, Obio 43213

Tivect: 14.404.8261

Fax: 614 719 4886

Ersail; thfusonle@vorys.com
HWWH, VOIVS Com

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM

To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.

Cc: Daniel J. Martin

Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the
Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebhing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be
acceptable to your clients? Please Advise. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From the law offices of Vorys, Saler, Seymour and Pease LLF.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
{including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(1i) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or

4
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Tara Paciorek

From: Tara Paciorek

Sent: Wednesday, April 25, 2012 8:40 AM
To: 'Fusonie, Thomas H.’

Cc: Brewer, Martha C,; Gerald Dailey
Subject: RE: Doner surveys and appraisals
Attachments: image001,jpg

Thanks.

Jed will be accompanying Tom Horner, just fyi.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 432229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, April 24, 2012 4:30 PM

To: Tara Paciorek

Cc: Brewer, Martha C.

Subject: RE: Doner surveys and appraisals

Let’s meet at 929 Doner Road. Thanks.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, April 24, 2012 1:34 PM

To: Fusonie, Thomas H.

Subject: RE: Doner surveys and appraisals

Sorry Tom,

I realized | didn’t respond to this. 1:00 works for us. Do you have a preference for where everyone meets? Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel {614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, April 20, 2012 10:00 AM
To: Fusonie, Thomas H.; Tara Paciorek

4



Cc: Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tara,
One correction. April 27 works from about 1:00 on.
Thanks.

Tom

From: Fusonie, Thomas H.

Sent: Thursday, April 19, 2012 7:08 PM

To: 'Tara Paciorek'

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tara,

April 27 works. Thank you.

Tom

From: Tara Paciorek [maitto:tara.paciorek@ohioattorneygeneraI.gov]
Sent: Wednesday, April 18, 2012 3:41 PM

To: Fusonie, Thomas H.

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tom,

Our appraiser now has Monday the 23" available as well if that is any better.

Fara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, April 17, 2012 11:33 AM

To: Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tara,

April 27 may work. I'll let you know. Tomorrow does not.  Thanks.

Tom Fusonie



From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, April 17, 2012 11:19 AM

To: Fusecnie, Thomas H.

Cc: Ingram, Bruce L.; Milier, Joseph R.; Brewer, Martha C.

Subject: RE: Doner surveys and appraisals

Tom,

Our appraiser is available tomorrow or Friday April 27", Do either of those days work for your client.
Thanks.

Tara L. Paciorek

Assistant Attormey General, EES/ODNR
Ohio Attorney General Mike DaWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tek (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, April 16, 2012 5:54 PM

To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey

Subject: RE: Doner surveys and appraisals

Tara,

No ohjection to you or Jed attending on the 19th. April 20 does not work for Doner site view. Please propose
alternative dates. Thanks.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, April 16, 2012 12:29 PM

To: Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey

Subject: RE: Doner surveys and appraisals

Thanks Tom,

I've confirmed the time and place with Mr. Dunzweiler, either myself or Jed Dailey plan on accompanying him for the
site view. If your client has any objections to this, please let us know.

Also, Tom Horner, our other appraiser would like to view the Doner property this Friday, April 20" around 10:30 to
11:00. Can you please check with your client and advise if this is acceptable. Thanks.

Tara L, Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2



Columbus, Ohio 43229
Tel (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 11, 2012 10:35 AM

To: Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tara,

Thank you for the email. One of us will be present for the site visit. Mr. Dunzweiler is not going to be meeting with the
Ehbings prior to the site visit; nor are the Ebbings going to answer questions by Mr. Dunzweiler other than perhaps basic
questions like identifying a property boundary line.  We'il plan on meeting Mr. Dunzweiler at 10:30 at the Ebbings’ 68
acre parcel, which abuts the north side of Monroe Road.

Thanks.
Tom

e Thomas H. Fusonie
K " Anoiney af Law

Lognl Counied Vorys, Sater, Seymour and Pease LLEP
42 Bast Gy Street | Columbus, Ol 43215

Trireck: 6144648261
Faw: 614.715.48%8
Fmail; thiiisonie@vorys.com

WWW.VOEPS. com

From: Tara Paciorek [mailto:tara.paciorek@ohicattorneygeneral.gov]
Sent: Wednesday, Aprii 11, 2012 10:19 AM

To: Fusonie, Thomas H.

Subject: RE: Doner surveys and appraisals

Tom,

Mr. Dunzweiler does not necessarily have a preference for which parcel he would like to view first, but he would like to
speak with the owners prior to the site visit. Can you or the Ebbings suggest an easy place for them to meet
initially. Also, is someone from your office going to be present?

Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel {614) 265-6418



From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 7:17 PM

To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: RE: Doner surveys and appraisals

Tara,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please
advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie

; 5 Thomas i, Fusonie

Atorney at Law

Bt Vorve. Sater, Seymout and Peass LLP
<7 Enat Gay Street | Columbus, Ohio 43215

Dyireet: 614 4608261

Fax: 614.719.488¢

Email: thiisonie@vorys.com
WHWW.VOFVS.colt

From: Tara Paciorek [mailto:tara.paciorek@ochioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM

To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thormas H.

Cc: Daniel J. Martin

Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the
Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be
acceptable to your clients? Please Advise. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (814) 265-6418
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Tara Paciorek

From: Tara Paciorek

Sent: Friday, June 29, 2012 8:43 AM

To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mchrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell

Thomas and Brenda Powell
Duane Sheets

Rodney and Linda Sheets

Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will
probably not need access; but we do want to continue moving forward until an agreement is reached. Thank you.

. Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

54



Tara Paciorek

L
From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM
To: 'Fuscnie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: Tngram, Bruce L.; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views
Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view
the sites. He was planning on trying to get it all done on the 16th, but would like to reserve the 17" just in case he can't

finish in one day.

Additionally, Tom Horner would like to view the following properties on July 23 beginning at 9:30 and, if he needs more
that one day, the 24™;

Chad and Andrea Knapke
Mark Knapke

Timothy Knapke

Linda Linn

Opal Post

William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DelWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: {(614) 265-6418

From: Tara Paciorek

Sent: Friday, June 29, 2012 8:43 AM

To: 'Fusonie, Thomas H.'; Brewer, Martha C. {(mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell

Thomas and Brenda Powell

BPuane Sheets



Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will
probably not need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43228

Tel: {(614) 265-6418
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E.-':erald Dailey

From: Fusonie, Thomas H. <thfusonie@vorys.com>

Sent: Wednesday, July 18, 2012 6:01 PM

To: Tara Paciorek '

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tara,

July 30 works for the site visits by Bruce Dunzweiler.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Tuesday, July 17, 2012 12:53 PM

To: Fusonie, Thomas H. '

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom,

Yet again, | need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26" so he will be unavailable to view the properties, He says the 307 and 31% are still open for him if they are
‘acceptable to your clients. | am sorry for the inconvenience. Thanks for your patience.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Monday, July 16, 2012 11:50 AM

To: Tara Paciorek

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

For July 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. 'l let you know soon about Jerry and Betty Powell
and Ransbottom/Karr.

Tom Fusonie



: "N Y . Thomas H. Fusonie
: N Arorney a1 Law

Py , » 3 <
Lagnl Copmied Vorys, Sater, Seyinowr end Pease LLP
32 Egst Gay Srreet | Colubus, Ohio 432158

[irect: 6144648201
Fax: 6147194386
Email: thfusonief@vorys.com

WWW. vorys.com

From: Tara Paciorek [mailto:tara.paciorek@ohicattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM

To: Fusonie, Thomas H.

Cc: Gerald Dailey

Subject: RE: Appraisal site views

Tam,

f apologize, but i just had an email from Bruce Dunzweiler saying July 16 and 17 are no longer going 1o work for him, but some apen
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your
clients’ schedules is fine.  Again the properties he would like to view are:

Jean Karr and William Ransbottom
Jerry and Betty Powell

Thomas and Brenda Powell

Duane Sheets

Rodney and Linda Sheets

Gale and Nelda Thomas

Let me know. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Tara Paciorek

Sent: Thursday, July 12, 2012 1:27 PM

To: 'Fusonie, Thomas H."; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: 'Ingram, Bruce L."; 'Miller, Joseph R."; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptabie for Bruce Dunzweiler to view the sites. He
was planning on trying to get it all done on the 16th, but would like to reserve the 17" just in case he can’t finish in one day.
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Additionally, Tom Horner would like to view the following properties on July 23 beginning at 9:30 and, if he needs more that one
day, the 24™:

Chad and Andrea Knapke
Mark Knapke

Timothy Knapke

Linda Linn

Opal Past

William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so muchl!

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43228

Tel: (614) 265-6418

From: Tara Paciorek

Sent: Friday, June 29, 2012 8:43 AM

To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbhrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
lerry and Betty Powell

Thomas and Brenda Powell

Duane Sheets

Rodney and Linda Sheets

Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: TIn order to ensure compliance

3
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with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
{including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) aveoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/ocr
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: TIn order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) aveiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) prometing, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. Lf you are the intended recipient but do not wish to receive
cormunications through this medium, please so advise the sender immediately.



Tara Paciorek :
o S

From: Tara Paciorek

Sent: Wednesday, July 18, 2012 1:38 PM

To: 'Fusonie, Thomas H.'

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C,; Daniel J. Martin
Subject: RE: Appraisal site views

Attachments: image001.jpg

Thanks for getting back to me Tom, | have spoken to Tom Horner, and at this point he doesn’t have any other times
available before the end of August. Would it be possible to do as many properties as we can on the 23" and figure out
the rest later, or if more owners are available on the 24" we could do it that day instead. letus know. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd, #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, July 17, 2012 2:55 PM

To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

| will find out about July 30 and 31. July 23 does not work for all of the site visits Tom Horner proposes so | ask that he
offer several alternative dates.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, July 17, 2012 12:53 PM

To: Fuscnie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce 1.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Towm,

Yet again, | need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26" so he will be unavailable to view the properties. He says the 30" and 31" are still open for him if they are
acceptable to your clients. | am sorry for the inconvenience. Thanks for your patience.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWVine
2045 Morse Rd. #D-2

1 59



Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Monday, July 16, 2012 11:50 AM

To: Tara Paciorek

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

For July 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell
and Ransbottom/Karr,

Tom Fusonie

Thomas H. Fusonie

Atarney al Law

faegal Domnat Yorys. Suter, Sevimour and Pease LLP
52 Enst Gay Streer | Columbus, Obie 43213

Direcl: 914.461.8261

Fax: 614 19 4586

Tiail; hilisonie@vorys com
WHWW.VOFVS, COH

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM

To: Fusonie, Thomas H.

Cc: Gerald Dailey

Subject: RE: Appraisal site views

Tom,

| apologize, but 1 just had an email from Bruce Dunzweiler saying July 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your
clients’ schedules is fine. Again the properties he would like to view are:

Jean Karr and Willilam Ranshottom
Jerry and Betty Powell

Thomas and Brenda Powell
Duane Sheets

Rodney and Linda Sheets

Gale and Nelda Thomas

Let me know. Thanks.
Tara L. Paciorek

Assistant Attornay General, EES/ODNR
Ohio Attorney General Mike DeWine
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2045 Morse Rd., #D-2
Columbus, Chic 43229
Tel: (814} 2656418

From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM

To: 'Fusonie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: 'Ingram, Bruce L."; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey

Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He

was planning on trying to get it all done on the 16th, but would like to reserve the 17" just in case he can’t finish in one day.

Additionally, Tom Horner would like to view the following properties on July 23 heginning at 9:30 and, if he needs more that one

day, the 24™

Chad and Andrea Knapke
tark Knapke

Timothy Knapke

Linda Linn

Opal Post

William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Tara Paciorek
Sent: Friday, June 29, 2012 8:43 AM

To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey

Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ranshotiom
Jerry and Betty Powell

Thomas and Brenda Powell

Duane Sheets

lof



Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not

need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From the law cffices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.5. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
{including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) aveoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

{ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prchibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

TRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communicaticn
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (1) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promeoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity teo which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclesure or
distributicn is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. I[f you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.
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Tara Paciorek

From: Tara Paciorek

Sent: Thursday, July 26, 2012 3.23 PM

To: 'Fusonie, Thomas H.'

Cc: 'Miller, Joseph R; 'Ingram, Bruce L.’; Daniel J. Martin; Gerald Dailey
Subject: site views on Monday

Tom,

This is Bruce’s proposed schedule for Monday:

9am - Jerry & Betty Powell

10am - Thomas & Brenda Powell

Noon - Rodney Sheets

2pm - Duane Sheets

4pm - Jean Karr & William Ransbottom
5pm - Thomas & Nelda Gale

N

He would like to meet at the property on the corner of Minch Rd. and State Route 49. He will be accompanied by John
Clayton, one of our attorneys from the Toledo office. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418



Tara Paciorek —

From: Tara Paciorek

Sent: Tuesday, August 07, 2012 8:36 AM

To: 'Fusonie, Thomas H.; Gerald Dailey

Cc Ingram, Bruce L; Miller, Joseph R.; Brewer, Martha C; Daniel J. Martin
Subject: RE: Appraisal site views

Attachments: image001,jpg

Tom,

Tom Horner was just asked to testify on August 14, so that date is no longer available. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Thursday, August 02, 2012 3:01 PM

To: Tara Paciorek; Gerald Dailey
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Danie! J. Martin

Subject: RE: Appraisal site views
Tara,

August 8 will not work. 1 will get back to you on the rest.

Tom

VORYS | Db

il ozl recre Sater 8 , '
¥ g Vorys, Sater, Sevmour aud Pease LLP
32 Bast Gay Street | Cohuibus, Ohio 43215

Direct: 614 404 5261

Fax: 014 719.4888

£imail; thfasonie@vorys.com
HWWHL VTS, COME

From: Tara Paciorek {mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, July 30, 2012 2:26 PM

To: Gerald Dailey; Fusonie, Thomas H.

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views



Tom,

Torn Horner has provided some additional dates that may work for the site views. August 8, 9, 14 or 15 can work for
him. Again, he would like to do all of the site views in one day if possible. Can you please advise whether any of these
dates are acceptable? Thank you.

Tara L. Paciorek

Assistant Aftorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (814) 265-6418

From: Gerald Dailey

Sent: Friday, July 20, 2012 2:10 PM

To: Fusonie, Thomas H.; Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom, | have spoken to Tammy Donaldson in Tom Horner’s office about appraising the properties of Tim Knapke and
William Muhlenkamp on July 23. Mr. Horner would prefer to postpone the site visits for these two appraisals until such
time as the appraisals of other properties can be arranged. The idea is to avoid multiple trips to Mercer County for the
site inspections. Tara and 1 will work with you to schedule the appraisais for the other properties when Mr. Horner gives

us some dates to work with.

Gerald E. "ed"” ﬁm‘@

Assistant Attorney General - Environmental Enforcement Section - ODNR

Office of Ohio Attorney General Mike DeWine

Section Number: 614-265-6870

Direct Number: 614-265-6944

Fax Number: 614-268-8871

Gerald.Dailey@0OhicAttorneyGeneral.gov

2045 Morse Road, D-2

Columbus, OH 43229-6693

www.ohio.attorneygeneral gov

Confidentiality Notice: This message is intended for use only py the individual or entity to whom or which itis addressad and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law, If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in arror, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Friday, July 20, 2012 9:56 AM

To: Tara Paciorek

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tara,

On July 23, Mr. Horner can go unaccompanied by an owner/owner representative onto the property of Tim Knapke and
William Muhlenkamp.

—
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Tom Fusonie

Themas H. Fusonis

Artorney i Law

VORY

Ll Conamsel Yarys, Sater, Seymour and Fease LLP
32 Fast Gay Streel | Cohunbus, Ohio 43213

Dirges: 6144048261

T 814.712.4880

Email: thfugonie@vorys com
WHW, VFYS.Com

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Wednesday, July 18, 2012 1:38 PM

To: Fuscnie, Thomas H.

Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Thanles for getting back to me Tom. | have spoken to Tom Horner, and at this point he doesn’t have any other times
available before the end of August. Would it be possible to do as many properties as we can on the 23" and figure out
the rest later, or if more owners are available on the 24", we could do it that day instead. Let us know. Thanks.

Tara L. Paciorek

Assistant Aftorney General, EES/ODNR
Chio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, July 17, 2012 2:55 PM

To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

I will find out about July 30 and 31. July 23 does not work for all of the site visits Tom Horner proposes so | ask that he
offer several alternative dates.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygenera!.gov]

Sent: Tuesday, July 17, 2012 12:53 PM

To: Fusonie, Thomas H.

Ce: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel 3. Martin

Subject: RE: Appraisal site views

Tom,.

[ple



Yet again, | need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26! 50 he will be unavailable to view the properties. He says the 30" and 31" are still open for him if they are
acceptable to your clients. 1 am sorry for the inconvenience. Thanks for your patience.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohic 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, July 16, 2012 11:50 AM

To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

For july 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell

and Ransbottom/Karr.

Tom Fusonie

Thomsas H. Fusonie
Attorney ar Law

WIORY!

gl Borsal Vorys. Sater, Seymour and Pease LLP
52 Bast Gay Street | Columbug, Ohio 43213

Dirger: 614 464 8261
Fax: 614.719.4886
Email; thizsonie@vorys.com

WWH., Yorys.com

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM

To: Fusonie, Thomas H.

Cc: Gerald Dailey

Subject: RE: Appraisal site views

Tom,

I apologize, but | just had an email from Bruce Dunzweiler saying July 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your
clients’ schedules is fine. Again the properties he would like to view are:

Jean Karr and William Ransbottom

Jerry and Betty Powell
Thomas and Brenda Powell

b ¥



Duane Sheets
Rodney and Linda Sheets
Gale and Neida Thomas

Let me know. Thanks.

Tara L. Paciorek

Assistant Aftorney General, EES/ODNR
OChio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM
To: 'Fusonie, Thomas H."; 'Brewer, Martha C. (mcbrewer@vorys.com)'

Cc: 'Ingram, Bruce L."; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey

Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He

was planning on trying to get it all dene on the 16th, but would like to reserve the 17" just in case he can’t finish in one day.

Additionally, Tom Horner would like to view the following properties on July 23 beginning at 9:30 and, if he needs more that one

day, the 24™

Chad and Andrea Knapke
Mark Knapke

Timothy Knapke

Linda Linn

Opal Post

William Muhienkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Tara Paciorek

Sent: Friday, June 29, 2012 8:43 AM

To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views
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Tom,
Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ranshottom
Jerry and Betty Powell

Thomas and Brenda Powell

Duane Sheets
Rodney and Linda Sheets

Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

TRS CTRCULAR 230 DISCLOSURE: In order tc ensure compliance

with requirements imposed by the U.S. Tnternal Revenue Service, we

inform you that any federal tax advice centained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) aveiding penalties
that may be imposed under the U.S. Internal Revenue Code oOr

{ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

TRS CIRCULAR 230 DISCLOSURE: 1In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice centained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of {i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

{ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.



Tara Paciorek

From: Tara Paciorek

Sent: Friday, August 10, 2012 8:50 AM
To: ‘Fusonie, Thomas H.'

Subject: RE: Appraisal site views
Attachments: image001.jpg

Thanks Tom.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
OChio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: {614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Thursday, August 09, 2012 4:47 PM

To: Tara Paciorek; Gerald Dailey

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martln

Subject: RE: Appralsal site views

Mr. Horner can make his site visits on August 15. He needs to do Mark Knapke’s in the
morning.

From: Tara Paciorek [mailto:tara.paciorek@chioattorneygeneral.gov]
Sent: Tuesday, August 07, 2012 8:36 AM

To: Fusonie, Thomas H.; Gerald Dailey

Cc: Ingram, Bruce L.; Mlller, Joseph R.; Brewer, Martha C,; Daniel J. Martin
Subject: RE: Appratsal site views

Tam,

Tom Horner was just asked to testify on August 14, so that date is no longer available. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Thursday, August 02, 2012 3:01 PM
To: Tara Paciorek; Gerald Dailey



Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tara,

August 8 will not work. 1 will get back to you on the rest.

Tom

Thoomas H. Fusonie

Artormey at Law

VO R

Lozt Covsmnt Vorys, Sater, Seymour and Pease LLY
52 Bast Gay Street | Columbus, Oble 43215

Drirect: &4 4048241

Faos; 6147194880

Fmalt: thiusonie@vorys com
WHWHW. VOEYS, COM

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, July 30, 2012 2:26 PM

To: Gerald Dailey; Fusonie, Thomas H.

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C,; Daniel J. Martin

Subject: RE: Appraisal site views :

Tom,

Tom Horner has provided some additional dates that may work for the site views. August 8, 9, 14 or 15 can work for
him. Again, he would like to do all of the site views in one day if possible. Can you please advise whether any of these

dates are acceptable? Thank you.

Tara L. Paciorek

Assistani Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohic 43229

Tel (614) 265-6418

From: Gerald Dailey

Sent: Friday, July 20, 2012 2:10 PM

To: Fusonie, Thomas H.; Tara Paciorek

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tom, | have spoken to Tammy Donaldson in Tom Horner’s office about appraising the properties of Tim Knapke and
William Muhlenkamp on July 23. Mr. Horner would prefer to postpone the site visits for these two appraisals until such
time as the appraisals of other properties can be arranged. The idea is to avoid multiple trips to Mercer County for the
site inspections. Tara and | will work with you to schedule the appraisals for the other properties when Mr. Horner gives

us some dates to work with.
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Gerald E, "Yed" fOﬂi@

Assistant Attorney General - Environmental Enforcement Section - ODNR

Office of Ohio Attorney General Mike DeWine

Section Number: 614-265-6870

Direct Number: 614-265-6944

Fax Number: 614-268-887 1

Gerald.Dailey@OhigAtiorneyGeneral.gov

2045 Morse Road, D-2

Columbus, OH 43229-8693

www.ohio.attorneygeneral.gov

Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or ctherwise exempt from disclosure under applicahle law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are heraby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me irpmediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, July 20, 2012 9:56 AM

To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

On July 23, Mr. Horner can go unaccompan'ied by an owner/owner representative onto the property of Tim Knapke and
william Muhlenkamp.

Tom Fusonie

Thomas H. Fusonie

Avoraoy al Law

Vorgs, Saler, Seymour and Peage TLY
57 Fast Gav Street | Columbus, Chiv 432135

Divect: 614.404 8261

Fax: 814.719.4880

G thiusonie@vorys com
WWW.VOTYS, COM

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, July 18, 2012 1:38 PM

To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J, Martin

Subject: RE: Appraisal site views

Thanks for getting back to me Tom. | have spoken to Tom Horner, and at this point he doesn’t have any other times
available before the end of August. Would it be possible to do as many properties as we can on the 23" and figure out
the rest later, or if more owners are available on the 24™ we could do it that day instead. Let us know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
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Ohio Attorney General Mike DeVWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tek (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, July 17, 2012 2:55 PM

To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

[ will find out about July 30 and 31. July 23 does not work for all of the site visits Tom Horner proposes so [ ask that he
offer several alternative dates.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, July 17, 2012 12:53 PM

To: Fusonie, Thomas H,
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tom,

Yet again, | need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26" so he will be unavailable to view the properties. He says the 30" and 31* are still open for him if they are
acceptable to your clients. 1 am sorry for the inconvenience. Thanks for your patience.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, July 16, 2012 11:50 AM

To: Tara Paclorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

For luly 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell
and Ranshottom/Karr.

Tom Fusonie

?\3



Thomas H. Fasonie
Attorney ¢t Law

arys, Sater, Seymotn and Pease 11P
52 Fast Goy Sweet | Colubus, Ohie 43218

e

Eorif thRssonie@vorys.com
WWW. VOTYS.COMml

From: Tara Paciorek [mailto;tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM

To: Fusonie, Thomas H.

Cc: Gerald Dailey

Subject: RE: Appraisal site views

Tom,

| apologize, but | just had an email from Bruce Dunzweiler saying July 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your
clients’ schedules is fine. Again the properties he would like to view are:

Jean Karr and William Ransbottom
Jerry and Betty Powell

Thomas and Brenda Powell
Puane Sheets

Rodney and Linda Sheets

Gale and Nelda Thomas

tet me know. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Aftorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel {6814) 265-6418

From: Tara Paciorek

Sent: Thursday, July 12, 2012 1:27 PM

To: 'Fusonie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.comy
Cc: 'Ingram, Bruce L."; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He
was planning on trying to get it all done on the 16th, but would like to reserve the 17" just in case he can’t finish in one day.

2



Additionally, Tor Horner would like to view the following properties on July 23 beginning at 9:30 and, if he needs more that one
day, the 24%:

Chad and Andrea Knapke
Mark Knapke

Timothy Knapke

Linda Linn

Cpal Post

william Muhienkamp

Flease advise whether these dates are acceptable. Thanks so much!

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Tara Paciorek

Sent: Friday, June 29, 2012 8:43 AM

To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell

Thomas and Brenda Powell
Duane Sheets

Rodney and Linda Sheets

Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: {(614) 265-6418

From the law cffices of Vorys, Sater, Seymour and Pease LLP.

TRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance
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Tara Paciorek -

From: Tara Paciorek

Sent: Tuesday, August 14, 2012 5:04 PM
To: Fusonie, Thomas H.; Brewer, Martha C.
Cc: Gerald Dailey

Subject: RE: SITE VIEWS

Thanks Tom.

From: Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Tuesday, August 14, 2012 4:24 PM

To: Tara Paciorek; Brewer, Martha C.

Cc: Gerald Dailey

Subject: RE: SITE VIEWS

Linda Linn is confirmed for a time TBD after 2:00.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, August 14, 2012 2:09 PM

To: Fusonie, Thomas H.; Brewer, Martha C.

Cc: Gerald Dailey

Subject: RE: SITE VIEWS

Thanks Tom,

Il forward this on.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Chio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chic 43229

Tel: (814) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, August 14, 2012 2:08 PM

To: Tara Paciorek; Brewer, Martha C.

Cc: Gerald Dailey

Subject: RE: SITE VIEWS

Tara,
I can confirm the following:
Mark Knapke for 9:00

Chad and Andrea Knapke at 10:15

Tim Knapke at approximately 11:30.
The Post property and Muhlenkamp properties at times in the afternoon TBD. We're trying to confirm Linda Linn for &

time in the afternoon.

Tom Fusonie
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From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov}
Sent: Monday, August 13, 2012 11:1% AM

To: Fusonie, Thomas H.; Brewer, Martha C.

Cc: Gerald Dailey

Subject: FW: SITE VIEWS

Tom,

This was my response from Tom Horner’s office. They thought it might be better for you to come up with the schedule
based on what works best for your clients; but if you would rather have them form the schedule, | will let them know.

Also, 1 have to wait for Dan to get in to sign the corrected version of the petition; but once that happens | will email it to
ycu. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Chio Atiorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Ohio 43229

Tel: (614) 265-6418

From: Tammy Donaldson [mailto: Tammy@ohiorealestate.org]
Sent: Monday, August 13, 2012 9:51 AM

To: Tara Paciorek

Cc: Gerald Dailey

Subject: RE: SITE VIEWS

Tara

All of our properties are vacant, except one, and are in the immediate area of each other. Due to this and everything
having to be scheduled through Tom Fusonie, it would probably be best if he decides the time of the inspections. He will
be talking to each owner and will know their best times?

For time allowances, we would like to have 45 minutes for each of the five vacant properties (3 Knapke, Muhlenkamp,
and Linn) with a 30 minute buffer between each inspection, We think 1% hours should be good for the Post property as
we would like to inspect the home and outbuildings. Any property owners that will not be meeting with us, we can do
those last on our own (assuming permission is given), unless the attorneys would still like to inspect those properties
with us and want to schedule them.

We would like to start the inspections at 9:00 am.

Tammy

Tammy i.. Donaldson

Vice President— Public Projects
201 Bradenton Avenue

Dublin, Ohio 43017
614-791-0038 ext. 5
6§14-791-8956 (Fax)
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800-536-0038 (Toll Free)

CONFIDENTIALITY NOTICE: This email message, including any attachments, is for the sole use of the intended recipient(s) and may costain
confidential and privileged information. Any unathorized distribution, copying, Teview, or disclosure of the information is prohibited. If you are not the
intended recipient, please contact the sender immediately by reply email and destroy the original and all copies of this message.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygenera!.gov]
Sent: Friday, August 10, 2012 10:19 AM
To: Tammy Donaldson
Subject: SITE VIEWS

Tammy,

| just spoke with Tom Fusonie from Vorys and he would like to have a schedule of the site views for next Wed. He also would like
time for lunch built in to the schedule. Thanks.

Tara L. Paciorek

Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2

Columbus, Chio 43229

Tel: (614) 265-6418

From the law offices ¢f Vorys, Sater, Seymour and Pease LLP.

IRS CTRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S8. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending tc another perscon, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mall message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so© advise the sender immediately.

From the law cffices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

{1i) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.
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Environniental BEnforcement . ODNR
Office (514) 265-6870
Fax  (614) 268.8871

* OHIO ATTORNEY GENERAL # === 2045 Motse Road, Bnilding D2
Columbus, Ohio 43229

www.OhicAttorneyGengral. gov

June 12, 2012

Bruce lagram

Joseph Miller

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

P.0O. Box 1008

Columibus, Ohio 43213

Subject to Ghio Rule of Evidence 408
Re: State ex rel, Doner, et al., v. Zody
Dear Bruce and Joe:

[ am writing to follow-up on the'meeting today at ODNR. Thanks: for coming out o
ODNR and éngaging in some frank discussion about our respective positions.

T want to memorialize that as a result of our discussions, ODNR has asked the Relators
to consider $5,000.00 per acre as compensation for flowage easements on their properties
and all claims presented in this litigation. This offer is subject to fi nal management
approval by ODNR in consultation with the Governor’s Office, the Office of Budget and
Management and the Ohio Attorney General’s Office. As we discussed, this offer ‘would.
alsoé be dependent upon ah appropriation approval by the Ohio General Assembly.

Also during our discussions, you advised that ODNR should temporarily defer a filing:
of the Doner and Ebbing ¢ases for at [east 2 weeks pending en-going settlement
discussions. As a practical matter, we will defer additional appraisal work during this
petiod while we continve discussions, but we will continue the process of conducting
surveys and preparing legal descriptions. Finally, during today’s meeting, we hand-
delivered to you, completed legal descriptions and surveys for the 27 parcels contained in
“Phase I” of the survey project.

We agreed that we will further evaluate the parcels that involve commercial and
residential land uses as presented with your prior correspondence concerning those

properties, and you agreed that you would confirm whether the total acreage forall
pending and future litigation was 4,834.745 acres or whether there would be additional

Attachment 3
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acreage on the basis of the commercial/residential property as already submitted or about
to be filed.

Please fee! free to contact Tara, Jed or me if we can address additional questions or
CONCEIns.

Very truly yours,

D_JZ{@ H Jar Pt

Daniel J. Martin
Assistant Attorney General

ce: Bill Dam’schroder
Fred Shimp
Paul Baldridge



STATE OF OHIO }

RE: State ex ref Doner etak, v. Zehringer, Case No. 2009-1292

I, Iﬁgaﬁigi_}, Martin, employee-of the Ohio Attorney (eneral’s Office, being first duly
sworn, hereby state that I have persenal knowledge of thefacts contained in this Affidavit, that 1
am comipetent to testify to the matters stated herein, and that the following is true to the bost of
my knowledge and belief.

1. Iam currently an Assistant Attomey General for the State of Ohio, and am the
Supervising Attorney of the-utiit of the Environmental Enforcement Section that
represents the Ohio Department of Natural Resources (“ODNR™.

2. My duties include coordinating and participating in litigation involving ODNR and
the Director -é'f ODNR. In conjunction with those responsibilities, 1 alsorepresent
those clients in negotiations perfaining to litigation.

3. Through my employment with the Attorney General’s Office, I am familiar with the
above referenced case and the resulting appropriation cases-that ODNR and the
Attorney General’s Office are preparirig for litigation.

4. Through my dutics associated with my employment, I became involved in both
settlement discussions and preparation of appropriation actions related to the Court’s
Writ of Mandarmus issued in December of 2011,

i :‘..__:!STATE'S EXHIBIT F .
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5. After receiving a proposal from Relators’ counsel to resolve all the Relator cases
for an amount in excess of $48 million, on December 14, 2011, I became involved in
discussion among ODNR, the Attorney General’s Office, and staff from the Office of
Budget and Management and Governor’s legal counsel to review and respond to the
proposal. A true copy of Mr. Ingram’s letter from my files is attached hereto as
Attachment 1. A true copy of a December 27, 2011 response from Assistant
Attorney General William Cole from my files is attached hereto as Attachment 2. On
January 3, Relators’ counsel responded with a letter dated January 3, 2012, a true
copy from my files is attached as Attachment 3.

6. After consultation and review from ODNR and my management at the Attorney
General’s Office, T drafted and sent a response to counsel for the Relators’ rejecting
their proposal and suggesting a counter-offer of $6.2 million. A true copy of that
letter from my files is attached hereto as Attachment 4. Relators’ counsel responded
with a rejection and reduced their prior offer by one million dollars in a February 22,
2012 letter, a true copy from my files is attached as Attachment 3.

7. While these initial discussions took place, I participated in a telephone conference
with Judge Ingraham from the Mercer County Common Pleas Court, along with other
counsel from ODNR and the Attorney General’s Office, and Relators’ counsel, on
January 19, 2012. Additional conferences took place on periodic basis, and as
recently as September 10, 2012. Counsel for the parties felt it was useful to engage in
preliminary dialogue with the trial court that would handle the cases in advance of
making the filings. At that time, I discussed with the Court that while there were

settlement discussions towards a global resolution, the State would also be planning

2
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to conduct surveys and appraisals and would file cases as that work was completed.

I advised that the State was pursuing a phased approach as it was also discussed that it
would not be feasible or reasonable to file all the cases for the 80 or more Relators at
one time given the State’s and trial Court’s resources. The trial court indicated

the general approach suggested by the State was reasonable.

At the February 27, 2012 preliminary conference, I explained to Relators’ counsel
the methodology and timeline for completing the survey and appraisal work. Talso
discussed, given the trial court’s previous ruling in a related case previously tried in
Mercer County, that ODNR planned to be consistent with that prior determination by
generating metes and bounds descriptions of flowage easements based on the extent
of 2003 flood elevations recorded by the Mercer Counter Engineer. During the call,
Judge Ingraham acknowledged that he did not want a situation similar to that prior
| matter, which delayed those proceedings because a more accurate description needed
to be prepared, and the petition amended. I followed up with a letter to Relators’
counsel on March 12, 2012 to memorialize and outline the framework to be employed
by ODNR, which would divide the Beaver Creek corridor into “Phase I” and “Phase
2.” and involve outside vendors to assist ODNR in completing surveys and appraisals.
A true copy of that letter from my files is attached hereto as Attachment 6. Counsel
exchanged further letters, including my letter dated March 30, 2012 where I again
explain the process CDNR must use to prepare surveys. True copies of those letters
from my files are attached hereto as Attachments 7 & 8.

. By the middle of May 2012, ODNR had obtained completed surveys and appraisals

for the Doner and Ebbing properties. Pursuant to R.C. 163.04(B), I prepared and

3
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10.

11.

12.

13.

sent good faith offers to Relators” counsel on May 16, 2012. My office had also
provided copies of the surveys, legal descriptions, and detailed appraisal reports.
Attached hereto as Attachments 9 and 10 are true copies from my files of the Ebbing
and Doner offer letters.

By letter dated May 22, 2012, Relators’ counsel rejected the good faith offers and
proposed counter-offers roughly double ODNR’s appraised value. A true copy of the
Relators’ letter from my files is attached hereto as Attachment 11. On May 29, 2012
I responded, requesting justification for the discrepancy, and suggesting that ODNR
was prepared to file the first two cases if no agreement on these parcels could be
made. A true copy of that letter from my files is attached hereto as Attachment 12.
On May 25, 2012 I received a letter from Relators’ counsel. Attached hereto as
Attachment 13 is a true copy of the letter from my files. I responded on May 31
laying out in great detail the work ODNR was doing. A true copy of that letter from
my files is attached hereto as Attachment 14.

On June 12, 2012, T attended a meeting that had been requested by Relators’ counsel.
‘The meeting was held at ODNR’’s offices and attended by Relators’ counsel Bruce
Ingram and Joseph Miller, myself and other counsel from the Attorney General’s
Office, William Damschroder, General Counsel for ODNR, and Director Zehringer
and Assistant Director Shimp. I had sent a letter confirming this meeting on June 11,
2012, and a true copy from my files is attached hereto as Attachment 15.

At this meeting, the parties discussed the possibility of re-engaging in the global
setflement discussions. Assistant Director Shimp explained that the decision to

resclve the cases globally would need executive and ultimately legislative approval,
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as such a sum of money would necessitate a special appropriation, and was not
provided in ODNR’s budget. The ODNR staff asked Relators’ counsel if $5,000.00
per acre was a figure that might be accepted as compensation by Relators for all their
claims. Assistant Director Shimp emphatically cautioned Relators” counsel that this
amount would have to be approved by management at the highest levels, and would
be dependent on funding from the General Assembly. Relators’ counsel responded
that they would discuss the $5,000 an acre amount with their clients, and asked that I
memorialize ODNR’s proposal in writing. The letter clearly stated the amount
discussed was subject to additional approvals. Attached hereto as Attachment 16 is a

true copy from my files of that letier dated June 12, 2012.

14. Near the end of the June 12, meeting, I wanted to be abundantly clear about how

15.

Relators’ counsel wished to proceed with the Doner and Ebbing cases which were
ready for filing. I asked if it might be advisable to continue on a dual track of
processing individual cases for filing while potential global settlement talks take
place. Relators’ counse! requested that the State not file these cases or any other
cases, and advised that it would not be beneficial to settlement discussions if cases
wete being filed. The State agreed to forego any filings at that time while settlement
discussions continued. During a subsequent telephone conversation with Relators’
counsel Joseph Miller, I was also asked that if ODNR was close to finalizing further
appraisals, to please defer releasing those appraisals while a global settlement
resolution was being discussed.

On June 19, 2012, Relators’ counsel responded with a letter flatly rejecting the
suggestion that their clients would be fairly compensated at $5,000.00 an acre,
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16.

17.

18.

making a counter-offer roughly valued at over $8,000 an acre, and making additional
demands such as a liquidated penalty clause that would commit the State to paying $5
million to the Relators if funds for a global settlement were not appropriated. A true
copy of that letter from my files is attached hereto as Attachment 17. I responded
expressing disappointment in the response and advised that it was under review. A
true copy of that letter from my files is attached hereto as Attachment 18. Relators’
counsel provided a response by letter dated June 26, 2012, a true copy of that letter

from my files is attached hereto as Attachment 19.

I responded to Relators’ counsel in a letter dated June 29, 2012 with an adjusted
proposal of $24,205,000. My letter rejected the concept of binding the State to a
liquidated damages payment, reiterated that funding for such a settlement was
dependent on legislative approval, and that if this proposal was agreeable to Relators,
ODNR would promote and recommend it. A true copy of this letter from my files is

attached hereto as Attachment 20.

I did not receive a written response, but was informed by ODNR General Counsel
William Damschroder that Relators’ counsel contacted him through a mutual e-mail
exchange, and requested a face-to-face meeting among counsel. That meeting was

held on July 12, 2012.

I attended the July 12 meeting with William Damschroder and met with Bruce
Ingram, and Joseph Miller at ODNR. At that meeting, counsel for Relators rejected
the proposal contained in my June 29, 2012 correspondence, and proposed an offer

that would create two different categories of compensation; an agricultural group and
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19.

20.

a commercial-residential group. Counsel made a demand of total compensation of
$27,322,146, amounting to roughly $2.267 million more for agricultural landowners
over ODNR’’s last proposal and an additional $885,000.00 allocated to
commercial/residential Relators. This totaled $3.15 million more than the State’s
proposal. Relators’ counsel also wanted a commitment that if the surveys completed
by ODNR did show a “material difference” over the amount of land individual
Relators sought to be taken in their prior affidavits, that they would reserve the right
to obtain additional compensation above and beyond the $27.322 million demand.
After communicating their counter-offer, Relators® counsel asked that we contact
them with a verbal response and not reduce a substantive response to writing. Mr.
Damschroder and I communicated the Relators’ position to ODNR and the Attorney

General’s Office senior management.

I participated in at least one meeting where senior administration staff were briefed
on the proposal. I was not involved in further briefings but was subsequently advised
by ODNR General Counsel William Damschroder that additional briefings were
occurring. On July 30, 2012 counsel for Relators requested an update regarding the
internal discussion, a true copy of that letter from my files is attached hereto as
Attachment 21. I responded with a on August 1, 2012, and a true copy of that letter

from my files is attached hereto as Attachment 22.

I was subsequently advised by Mr. Damschroder that ODNR’s direction was that
Relators’ counter-proposal was not acceptable, and that the Relator claims should be

handled through the regular statutory process provided under R.C. Chapter 163. A
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21.

22.

meeting was arranged for August 9, 2012 at ODNR with Relators’ counsel Joseph
Miller, Bruce Ingram, and Fred Mills and also attended by Mr. Damschroder and
Assistant Director Shimp. At that meeting, on behalf of ODNR, 1 advised Relators’
counsel that their last proposal was rejected, and that we were to proceed with
handling the cases through the statutory appropriation process. This would mean
Relators would receive individual written good-faith offers based on an appraised
value, as required by R.C. 163.04(B). Whiie I communicated the fact that global
discussions were not authorized at this time, I never represented that Relators would

be denied the offers for compensation provided by the appropriation statute.

Shortly after the meeting, I filed the Ebbing appropriation case and the following
week filed the Doner appropriation case. 1, and other members of the Attorney
General’s Office continue to assist ODNR with representation in these two filings,
and preparing for the making of additional offers and court filings as appraisals are

finalized.

During the course of my representation, I have not attempted to mislead Relators’
counsel or engage in bad faith negotiation, nor have I been directed or instructed to
engage in any such conduct by any other person. My letters to Relators’ counsel were
drafted and reviewed in consultation with Attorney General’s Office management and

ODNR. 1 have not advised ODNR to refuse compliance of the Writ, or to interpose

delay.
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Further Affiant Sayeth Naught

Daniel J. Martin {/
Assistant Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Sworn to before me and subscribed in my presence this Va Wday of September, 2012

Notary Pub].ic
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December 14, 2011

William Damschroeder

Chief Legal Officer

Ohio Department of Natural Resources
2045 Morse Road, Building 3]
Columbus, OH 43279-6693

Dear Bilk

Foliowdng up on the recent decision from the Ohio Suprame Court, We apticipate
asking the court o convene a status conference in January to discuss handHng the lawsuits that
ODNR has been ordered to file in Mercer County 0 compenséte our clients.

As you know, the common pleas court decided importat issues in the five cases
that have bean resolved, inchuding the date of take {determined to be the date of trial). In
addition, & comprehensive set of jury instructions were developed over the course of the two
trials, the last irial resulting in an award roughly equal to the landowner’s appraiser’s opinion and
several times the State’s appraiser’s opinion. :

EHaving tried two cases to verdict, and subsequently resolving three remaining
cases by settiemment, my sense is that both sides have 3 reasonably firm grip on the results that
can be expected if 60+ new cases were fried in Mercer County.

We met with our clients last week to discuss the Ohio Supreme Court decision.
Each is eager to have their case heard by a jury in Mercer County. However, We also encouraged
them to consider resolving thelr cases by sextfement. After diseussion, we reeeived their consent
1o make an offer of setilement of all relators’ cases for a single lump sum, in exchange fora
flowage easement on the propertics measured by the highest elevation of the 2003 flooding
(which was ihe extent of the flowsge easement sought by ODNR in the five resolved cases.)

Attachment 1
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William Damschroeder
December 14, 2011
Page2

The hump sum demand is 348 403,131, which includes compensation for the
property taken by the flowage easement, damage 1o the residue and damage fo STRUCIMIES
impacted by the flooding, It also includes a compenent attributable to attorey’s fees for all
celators based on the recoivery of attorneys™ fees in the Linn case tried eachier this year. I that
case, the deposit was 17.5% of the vepdict amount. The sttorneys” fees cornponent jacluded in
3, of the difference between the total amount of damages and 17.5%

the lump sum demnand 15 25 :
for substantial attorneys’

of that amount. Be advised that we are also going to be filing a request
fees incurred in the mandamus action in the Olio Sepreme Court.

Bill, we think the State of Ohio owes it t0 the landowners of Mercer County o

finally put to rest the devastation of fourteen vears of floeding by resolving these ceses now, Our
ce by ODNR for

clients have taksn the first step. This offer shall remain opest for acceptan
fourteen (14) days from today’s date. Please achvise of your response.

BLVmjm

ce: Joseph R. Miller

Y705 §2TTIN



* QHIO ATTORNEY GENERAL *

{via faxx and hand delivery)

December 27, 2011

Bruce Ingram, Esq.

Vorys, Sater, Seymour & Pease, LLP
52 E. Gay Sireet

PO Box 1008

Columbus, OH 43215

Re:  Doneret al. v. Ohio Department of Natural Resources

Dear Bruce:

Executive Agencies Section
Office  614-466-2980

33 East Broad Street, 267 Floos
Cotumbus, Ohic 43215
www. OhicAnomeyGeneral.gov

The Ohio Department of Natural Resources is in receipt of your setilement offer dated
December 14, 2011. Because your settlement demand is for payment of taxpayer dollars, any
counteroffer will need to go through the appropriate levels of review. This simply cannct be done in
the response time given. Therefore, we will require additional time to respond to your offer. Inan
effort to accelerate this process, it would be benpeficial if you could share with us details of the

methodology used to arrive at the $48,403,181 you have requested.

Once we have the information necessary to make a fair and informed decision and receive the

necessary setilement anthorizations, we will reply as quickly as we are a
please contact me.

Sincereiy,

Mike DeWine
Ohio Attorney General

William J. Colé
Assistant Atforney General

ble. If you have any questions,

Attachment 2
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Bruce L. ingram

Dicect Dial  (514) 4646080
Drrec: Fax  (514) 7194775
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FCR SETTLEMENT PURPOSES ONLY - NOT ADMISSIBLE AS EVIDENCE

January 3, 2012

VIA E-MAIL AND UGS MATIL

William J. Cole

Assistant Attorney General

Office of the Ohio Attorney General
30 East Broad Street, 26 Floor
Columbus, Ohio 43215

Dear Bill:

Thank you for your December 27, 2011 letter concerning our clients’ collective
settlement demand to ODNR in exchange for a flowage easement on the affected properties
measured by the 2003 flooding. I write in respense 1o your request that we provide to you the
details of the methodology used to arrive at the amount of our clients’ demand, $48,403,181.

Many of our clients are anxious for their day in court and, with favorable
precedent already set on date of take and the jury instructions, we remain confident of the results
that could be achieved on their behalf in the Mercer County Court of Common Pleas.
Nonetheless, we recognize that if a reasonable amount can be agreed upon a collective seitlement
would make sense for both sides. Thus, we are providing extensive and specific information in
response to your request in accordance with Evid. R. 408 to evaluate the potential for a collective
settflement. Please be advised that most, if not all, of our clients are prepared to testify to
valuations and amounts of compensation in excess of the numbers enclosed and ODNR's

exposure remains even greater than the data I am providing.

Enclosed please find two spreadsheets. These spreadsheets — one for our clients
who own agricuitural land and one for cur clients whose property is used only for residential or
business purposes — reflect actual amounts for compensation and damage to the residue for each
of our clients znd form the basis for our collective, lump sum demand. Specifically, the total
amount demanded on behalf of each our ciients is based upon the methodology and values

previously used by our appraiser in the I inn case. In that case, our appraiser valued agricultural

Attachment 3
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T ADMISSISBLE AS EVIDENCE

William Cole
January 3, 2012
Page 2

tand at $3,400/acre in January, 2011 and testified that agricultural land in Mercer County

appreciates 8%/year. Asa result, though we already know of higher sales in the market place,

we used a baseline value of $10,000/acre for agriculiural land. Asour appraiser did in the Linn
land or structures that flood

case, for each of our agricultural ciients, we calculated that the farm
s that do not fiood but are

are devalued by 90% (or $9,000/acre for land). For land or sftructure

part of the damaged residue, again, as our appraiser did in the Linn case, we devalued that land

and those structures by 50% (or $5,000/acre for land). Consistent with our appraiser’s prior
approach, we used the Mercer County Auditor’s depreciated value for our client’s affected

structures.

The second spreadsheet for our cesidential clients reflects valuations of land and

dwellings or buildings either from actual sale amounts or the Mercer County Auditor’s

valuations. For each of these, consistent with the devastating flooding of their homes, we have

demanded 90% of their homes” and lands’ values, as well as $20,000 for each client in relocation
s for total takes of family homes or

assistance, consisient with federal and state standard
behalf of our clients that own a

busizesses. We have also made a specific demand on
commercial business that is flocded by ODNR based upon sales and income data that would
support such an amount under aither the comparable sales or income approach to valuation.

As explained in my December 14, 2011 to Bill Damschroder, the lump sum
damand also includes a component atiributable to attorney’s fees based on the recovery of
attorneys’ fees in the Linn case. In that case, the deposit was 17.5% of the verdict amount.

Thus, the attorneys’ fees component included in the lump sum demand — which totals
$8,135,129.00 —is 25% of the difference between the total amount of damages and 17.5% of that

amount. Finally, the settlement demand also includes $700,000 for attorneys fees incurred in
mandamus action. As you can see from our motion, e are actually seeking an award from the
Supreme Court of Ohio far in excess of that amount. A collective settlement, if reached, would
resolve this issue as well and we would dismiss our motion for atrorneys fees.

We expect that ODNR's response (o our demand will recognize its total exposure
in these matters, the Linn trial that resulted in an award roughly equal to the landowner’s
appraiser’s opinion and a significant award of atiorneys fees, as well as the clear benchmarks set

by ODNR in settling three previous cases in the Spring of 2011, of which our current clients are

aware. Further, we will only entertain a counter-offer from ODNR that would settle the claims
of all of our clients, not only some of ODNR’s choosing.

04
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William Cole
January 3, 2012
Page 3

the Stats is best served in finally putting to rest the

We continue to believe that
o these cases collectively and quickdy.

davastation of fourteen years of flooding by resolving
Please advise of your rasponse within the nex* ten days.

fruly yours,

BLI/mym

ce: William Damschroder
Daniel J. Martin
Joseph R. Miller
Thomas H. Fusonie

PONALI2 (2928476



Environinental Enforcement - ODNR
Office (514) 265-6876
Fax  {514)268-8871

2045 Morse Roud, Building D-2
Colambes, Ohic 43229

www.QhioAttorneyGeneral. gov

(via e-mait and United States Mail)

February 21, 2012

Bruce Ingram, Esq.

Vérys, Sater, Seymour, Pease, LLP
52 East.Gay Street

P.O. Box 1008

Columbus, Ohig 43215

Re: Doner et al., v. Chio Department of Natural resources

Offer of Settlement and Compromise, Not Admissible Pursuant to Ghio Rule of Evidence 408

Dear Bruce:

We appreciate the patience of your clients as we have formulated 2 counter-offer to your letter
of December 14, 2012. We have just received full autherity to make this offer and thé Stats will be
able to pay this amount in fufl this year.

~ We propose a single lump sum payment in the amount of $5,;21‘6,.€}59.16 Inexchange for a
flowage easement over your clients’ land which was covered by the 2003 floading event, and arelease
of all claims. This amount acknowledges the fraquency with which an event of thé magnitude of the
2003 event would accur. Further, | would add that while this offer is-éxtended as an attempt to resolve
this matter and is made in good faith, it is not intended to serve as a “written good faith offec” as
described in R.C. Chapter 163,

Although damage to the residue is a specific per parcel détermination made by an appraiser, we
are mindful of the fact that the juries in the Baucher and Linn cases awarded an amount for damage to
the residue and our calculation includes $2,953,751.48 for 2,056.93 acres of residue. We used a
baseline value of $1,436 per acre for residue and $7,121 per acre for the 68 acres of land that
expetience flogding as a result of modification of the spiliway during an event with a recurrence interval
of 15 years. Our calculation also acknowledges that we are taking an easement, not a deed, over the
land covered by the 2003 event. For that reason and because of the low probability of such an event

Attachment 4

%



happening again, we propose 10% of our baseline value for compensation for those 2,593.97 acres, or
$1,846,906.64. This means a total of $5,284,886.12 as compensation and damages for your cliefits.

While we disagree that you are entitled to any attorney fees at this stage and we are confident
that we will be successful in our opposition of your maotion, in a good faith effort to.settle all claims, our
calculation includes an amount to satisty those claims as well. :

P waouid also note that aside from the issue of fair compensation, Director Zenringer is attivaly
reconsidering the State’s recent position with respect 1o lake level management, and this issue will be
thoroughly re-evaluated. We recognize this is also an issue of great conicern to many 6f your clients, and
a change in that practice should help minimize the impact of the easement in the future. | would note
that the overall evatuation of those practices includes an evaluation of the algae conditions in Grand
Lake St. Marys as well as the 'Empo.rtant consideration of the potential impacts on your clients.

We appreciate your willingnessto work towards a resolution that will be beneficial to both
parties by avoiding the time and expense of litigating just compensation. This counter offer wiill remain
open until March 8, 2012,

Sincerely,
MIKE DeWINE,
filo Attorney General

Daniel J. Martin
Assistant Attorney Genheral
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62 East Gay St.
PG Box 1008

V D R Y S Columbus, Ohio 43216-1008

Vorys, Sater, Seymour and Pease LLP 614.464.6400 | www.vorys.com
Legal Counsel Founded 1909

Bruce L. Ingram

Direct Dial (614) $64-6480
Direct Fax  (614) T13-4775
Email blingram@vorys.com

February 22, 2012

FOR SETTLEMENT PURPOSES ONLY — SUBJECT TO EVID. R. 408

VIA US MAIL AND E-MAIL

Daniel J. Martin

Assistant Attorney General

Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 4229

Re: Doner et al., v. Ohio Department of Natural Resources

Dear Dan:

We are in receipt of your letter of February 21, 2012,

Your recognition of acreage that frequently and severely floods according to the
Supreme Court (2661 acres) and the “residue” property damaged by that flooding (2056 acres) is
at least very close to the evidence submitted to the Supreme Court. However, ODNR’s gross
understatement of the damage to the market valte of that land is diametrically opposed to the
reaction of Mercer County juries to the evidence presented to them last year, which evidence did
not even include the video and photographic evidence of the massive 2011 flooding that drew the
attention of the Ohio Supreme Court. To claim that only 68 acres of land floods with a 15 year
frequency is truly laughable in the face of eyewitness testimony and documentary evidence of
the massive flooding in the years 2003, 2005, 2008 and 2011 and additional flooding in the
intervening years. To the extent that this is based on Stantec’s discredited science, we refer you
to page 11 of the Supreme Court opinion on that subject.

We also remind you that the offer conveyed in your letier to more than 80
landowners is dwarfed by the compensation, in settlement or in verdicts, actually paid by ODNR
to only FIVE similarly situated Mercer County landowners. We can only assume that this

Attachment 5
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Legal Counsel

Daniel J. Martin
February 22, 2012
Page 2

settlement offer was based in part upon the input of the lawyers who were not involved in those
cases in Mercer County.

While we are tempted to reject this offer without a counter, we also recognize that
ODNR worked with us in good faith to resolve the five previous cases. Therefore we counter
with a demand of $47,403.181 which is a $1.0 M reduction in our previous demand made on
December 14, 2011. If ODNR does not respond in good faith with a significant move that
recognizes its actual exposure to more than 80 landowners and for their attorneys’ fees, we can
only conclude that ODNR is not truly interested in settlement and we can declare these

negotiations at an end.

This offer is open until the close of business March 1, 2012,

BLI/nmm

2:22/2012 13303909
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Envirpurgental Enfocedmionr - ODNR

g | XY/ rare Office (614} 265-6570
JIVLIIKE EE W INE Fax  (614) 268.8971
= i DHIO ATTORMNEY GENERAL * ——== 2045 Motse Rnad, Builiing D-2

Columbus, Ohio 43229
Bruce [.ﬂgram . wiwiv.OhioAttotneyGenctal.gov
Vorys, Sater, Seymour & Pease -
52 bast Gay Street
P.Q: Box 1008
Columbus, Ohio 43216-1008

March 12, 2012

Daar Bruce:

| am writing to memorialize the update we provided regarding the Doner appropriations during
our conference call with Judge ingraham on February 27", and'also to respond to Josaph Mitler's recent
correspondence. To be clear, there is certainly no “foot dragging” on the part of the State with respect
to moving forward with appropriations. White we continue to work towards a settlement, we are also
m‘c-ving on a contemporaneous track to prepare cases for filing to @ppropriate the flowage easements
and payjust compensation to your clients.

'want to reiterate several points. First, the Stdte Is relying on the elevation of the July, 2003
fiood for determining the extent of the take of the flowage easements. As | am sure you recad], this was
the extent of take previously adjudicated in the Post series of cdses. If there are objections to the use of
the 2003 flood elevation level as a basis for extent of the take, we'd like to attempt to. resclve those
objections now. Obviously you can appreciate the additional costs and delay that wouldd rasuit if the
State completes significant amounts of survey wark using the 2003 elevation only to have. that work
disputed and litigated once the first case isfiled.

As in the Post cases, ODNR is utilizing data and information gathered by the Mercer County
Engineer in marking the extent of that flooding, and is developing it further to determine specific flood
elevations on individual parcels. As these flood elevations are determined, maps are developed for sach
affected parcel that show the existing contours of the land as well as the flood elevation fine. This
process utilizes “Lidar” data from aerial mapping technologies and is being developed prior to physically
entering the properties to conduct field surveys. The main purpose of the field surveys is to suppiément
and confirm the line derived from the "Lidar”* data.

As a part of this process, ODNR will also review the affidavits submitted with Reiator’s Petition
and the supplemental affidavits. ODNR's survey staff would also be interested in discussing with
individual Relators their epinion and observations when conducting the actual field surveys, if permitted
to do so. These discussions will help insure the accuracy of the surveys. As the data is developed, we
will be providing notice to counsel of ODNR’s intent to enter the property to conduct surveys, and wouid
seek to coordinate access at a time satisfactory to the property owner during regular business hours.
The field surveys will be conducted by ODNR survey crews and/or contract survey crews retained to
expedife thé process.

Attachment 6
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From 2003 data available from the Mercer County Engineer, it appears that there are particular
parcels that did not experience flooding in 2003, but are nonetheless identified in the petition for
mandamus. Inh addition to Relator affidavits and supporting material, if there is further information that
may assist ODNR in defining an area for a flowage easement on these:parcels, we would be receptive to
receiving and reviewing any such additional information that may exist, As these parcels are identified,
we can provide you with a list of the properties and discuss what additional data or information, if any,
shouid be considared in setting a metes and bounds description regarding these easements.

Concerning a specific time frame for conducting field surveys, ODNR is able to start plat map
preparation on some parcels sooner than others because some existing data is already available. ODNR
can then get suivey crews into the field to supplement this process, probably -as soon as May. A
significant portion of the surveying efforts will take place in the office and are presently underway. In
particular, the Doner and Ebbing parcel maps are currently being developed. We will be able to develop
a mere specific time frame for access to the properties-as ODNR generates the mapping data needed for

the surveys. The curfent “balipark” estimate is that by approximately end of June the overall in-house

data will be prepared, with a goal that all surveys be completed by the end of this year, as we discussed
with Judge Ingraham.

As discussed in our conversation with judge Ingratiam, we intend to file tases as the surveys are
completed and appraisals are prepared.. We will comply with the réquirements of Ohio Revised Code
Chapter 163 by making an offer on specific parcels prior to filing, and if said offer is rejected, promptly
file the case and post the requisite deposit withthe Mercer County Clerk of Courts. We are not going to
file all the cases in butk at one time; rather, we plan to file them on a rolling basis, and will attempt to
include, whenever we can, all the parcels for a particular landowner in a single filing. We are aiso
mindful of Judge Ingraham’s desire that the filings be complete and accurate with metes and bounds
descriptions of the proposed flowage easements, $o as to avoid the need to amend or re-file inadequate
pleadings and/or descriptions of the take. If litigation is necessary, thére is nothing to prevent the
parties from moving forward with a trial schédule as the Court’s docket permits while additional cases
centinue to be prepared and filed, and perhaps settled whether on a case-by-case basis or pursuant to a

global settlement,

We remain very open to discussing any of these matters with you and to resolving any issues,
including technical issues and procedural issues, as efficiently and as appropriately possible.

}gncfzreiy, , Z‘VA_%H__‘_
4 / .
[

Daniel J. Martin
Assistant Attorney General
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Bruce L. Ingram
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March 21, 2012

Vi EMATL AND US MATL

Daniel Martin, Esq.

Assistant Attorney General

Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Re:  Siare ex rel. Doner, et al. v. Zody, Slip Opinioa No. 201 1-Ohio-6117

L

Dear Dan:

We are in receipt of your March 12, 2012 letter.

First, it is now approaching four months since the Supreme Court issued the
mandamus osder and not a single case has been filed in Mercer County. Nor has there been one
surveying crew to our knowledge dispatched to survey any of the land owned by our over 80

clients.

There should be no confusion about the extent of the take for most of our clients.
The July, 2003 flood elevation is the extent of the take — given their uncontroverted affidavits
and evidence submitted to the Ohio Supreme Court. However, some of our clients had even
more acres flood in March, 2011 than in July, 2003. Those clients include: Jerome and Amy
Meyer (Parcel Nos. 42-001000.0000, 42-619760.0000 and 42-019800.0000), Carl and Lucille
Rose {Parcel No. 42-018500.0000), and Jeff Seifring (as to Parcel Nos. 26-044100.0000, 26-

044100.0100, 26-044100.0200 and 26-044100.0300).

[n your letter, you state that certain parcels in the petition for mandamus “did not
experience flooding in 2003” according to data available from the Mercer County Engineer. The
Mercer County Engineer measured flood elevation only at certain locations and did not atiempt

to determine the extent of flooding on each parcel. Thus, there are parcels for which the Mercer

County Engineer’s measurements are inapplicable but which the conclusive evidence established

are in fact flooded by ODNR.
Attachment 7
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Daniel Martin, Esq.
March 21,2012
Page Number 2

As to your suggestion that ODNR provide us with a list of properties about which
there could be a question as to the extent of the take, we have been and are prepared to discuss
those with you and ODNR’s survey staff. That should be a very small list. Please furnish this list

and we will immediately respond.

In our response, we will be relying primarily on the affidavits of Relators (and
their fact witnesses) as to parcels that were subjected to flooding by ODNR or were part of the
“larger parcel” subject to flooding. Relators submitted a chart with their Merit Brief detailing the
specific parcels that ODNR causes to flood and supplemental evidence regarding the 2011
flooding. ODNR’s review of these documents should clarify to ODNR which parcels GDNR
floods.

The pace of ODNR’s compliance with the Supreme Court order is wholly
inadequate given that the flooded acreage figure in your February 21, 2012 letter agrees roughly

with our analysis. For some of our clients, ODNR’s suggestion that it cannot file appropriation

actions without first surveying the July, 2003 flood elevation is groundless delay because the
uncontroverted evidence in Dorer v. Zody established that all of certain larger parcels they own

flood as a result of ODNR. These clients include:
s David Johnsman, Trustee (30.0 acre parcel);

« Chad and Andrea Knapke (their one parcel in our spreadsheet previously
provided to you on January 3, 2012);

« Mark Knapke, Trustez (his one parcel in our spreadsheet previously
provided); and

» Leone Powell and Larry Pugsley (both parcels in our spreadsheet).

ODNR does not need 2 metes and bounds description of the flood elevation on
these properties and it should have commissioned and obtained appraisals on these properties by
now. We remind you that for certain parcels of Terry and Theresa Linn and the Post Family
Trust, ODNR floods all of those parcels and ODNR did not do a metes and bounds description of
its flowage easement for those parcels. If ODNR fails to file appropriation actions on these
parcels by May 11, 2012 (six months after the Supreme Court order) we will take appropriate
action in aid of the Supreme Court’s mandamus order against ODNR.
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Daniel Martin, Esq.
March 21, 2012
Page Number 3

Finally, we believe adequate surveyors are presently available in the state of Ohio
the surveying necessary in this case by no later than June 1, 2612. To fail to
r the Supreme Court mandate is contempt. Please give
Is by March 30, 2012 that is consistent with

to compiete
complete surveying for an entire year afte
us a schedule of feld work for these parce
completing all survey work by June 1, 2012,

Lary truly yours,

[

ruce L. Ingram
BLI/gs
cc: William Damschroder, Esq.

Joseph R. Miller, Esg.
Thomas H. Fusonie, Esq. (all via email)
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March 30, 2012

Bruce L. Ingram

Vorys, Sater, Seymour and Pease LLP
52 Fast Gay 5t

7.0, Box 1008

Columbus, Ohie 43216-1008

Dexr Bruce:

We are in receipt of your Masch 21, 2012 correspondence. 1 will seek to address the concerns

expressed in yout fetter.

Revised Code Chapter 163 requires that certain tasks be completed as requited by that Chapter
antecedent to the filing of the petitions. We are proceeding to fulfill fhose requirements. Further, the
Supreme Court clearly declined to address the extent of the take on any of the properties, and specifically
directed the parties to the Mercer County Common Pleas Coust for that determination. ODNR is working

difigently toward those ends.

As you know, we have engaged Judge Tngeaham in preliminary planning conferences to discuss 2
reasonable approach, and we are proc cetling actotcﬁngly in light of Judge Ingtaham’s expectation that we
avoid the issues that occurred in the Post Litigation. Namely, those issues inchuded uncermain desceiptions of
the take requiring amendments to the pleadings and ultimately, delays in the date of tgial. Our desire,
consistent we believe with yours, is to follow as efficient and expeditious a process as appropriately possible.
While we will not commit to the atbitrary deadlines irposed in your lettet, we will cotitinue to work iz good
Eaith to efficiently carry out the Court’s mandate i a reasonabie time and, as commmnicated previously, will
endeavor to have the petitions filed in phases as survey and appraisal work Is coiypleted.

Second, the in-house data gathering and preliminacy plat mapping for the Doner and Ebbing parcels
has been completed. [ attach with this letter, copies of the preliminaty plat maps for the Doner and Ebbing
parcels. The legal descriptions for those patcels ate neating completion. It is ODNR’s assessment that two
of the Doner parcels (# 28-012300.000 & 28-(112200.000) will likely not require field surveys given ODNRs
assessment that the whole of the parcels would be subject to a flowage easement. ODNRS assessment of
the many parcels at issue in this case is on-going, If ODNR’s assessmient tonfirms that the pardels you
suggest in your letter are in fact subject entirely to a flowage easement, we could evaluate whether a field
survey would be necessary for those particular parcels. We believe, with the exception of the Mark Knapke
Trustee property, the other parcels you identify are associated with owners that have other parcels that arc

not wholly subject to the easement.

Attachment 8
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As we had stated in our calls with Judge Ingrabam, we intend, as.much as possible, to fle a petition
covering all properties owned by a particular owner(s) so your clients would not have to respond to multiple
peu'zéo::é and participate in multiple trials. In light of your communicadon, ODNR-will shift attention to
thosé parcels to evaluate whether it is fiecessary to conduct a field survey fo confirm the extent of the

easement, and proceed accordingly.

To expedite field surveys, ODNR is contracting with outside vendors to complete this watk, Three
firms in addition to the ODNR survey crew will be committed to the project. The firms are: Rolling- &
Hocevar Ine., Howerton Engineeting & Surveying PLLG, and MeCarty Associates, LLC. ODNR an tcipates
dividing the project into roughly three segments and engaging all theee firms to work in cach segment
coimpleting field surveys. We will be contacting you so that you may give notice to the owners and help

arrange access to the properties.

Further, to complete appraisals needed at the time of filing, ODNR has retained Oltio Real Estate
Consultants, Inc., and Erie Coast Appraisal Group Inc. As flowage easement areas are defined, these firms
will be conducting she appeaisals. As with' the surveys, you will be contacted in advance if access (o yout

clients’ properties is required.

Tastly, with respect to the properties where 2003 flood data may not show an extent of flooding, we
are contituing to evaluate those propertics. ODNR will be working on developing a list of those pagcels
which we will make available for further diseussion. The ODNR sutvey staff asks if they might be ablé to
review colot copies of the photographs submitted with the relator affidavits, and whether you would consider
allowing therm to talk with these relators régarding their knowledge about where flooding occurred on their

property, This would assist in evaluating these parcels,

Neither ODNR nor the State of Ohio has refused to initiate the appropriation process or acted in
bad faith. We will continue to be transparent as we proceed to comply with the Supreme Court’s mandate,
and we remain committed to an efficient and reasonable process to present these cases in a manageable
fashion to the Mercer County Court for resohution. Again, wi believe that it may be appropiate (o sit down
with you and discuss further thoughts ot suggestions you may have with regard to these matiers.

Sincerely,
Mike DeWine

O?Q\}A ttorney General
o T (Vs

Dantel J. Martin
Assistant Attorney General

/Ol
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R Envitoumental Enforcement - ODNR
+ 90 Y : - Office (614) 265-6870
EW INE Fax  (614)268-8871
2045 Motse Road, Building D-2
Columbus, Ohio 43229

e 4 (YHI0 ATTORNEY GENERAL ¥ =

www. OhioAttomeyGeneral.gov

NOTICE OF INTENT TO ACQUIRE AND GOOD FAITH OFFER

Bruce Ingram, EsQ.

Vorys, Sater, Seymour and Pease LLP
52 £ast Gay St.

P.O. Box 1008

Columbus, Ohio 43216-1008

May 16, 2012

Dear Bruce:

The Ohio Department of Natural Resources is required to pursue appropriations for a flowage
easement over your clients’ properties pursuant to the order of the Ohio Supreme Court in Doneret af,
v. Zody, 2011-Ohio-6117. 1 am writing 10 communicate ODNR's intent to-initiate appropriations
proceedings and to extend an offer of compensation to the following persons that we understand you
represent with respect to this matter, and who have an ownership interest in the following parcels:

26-041000.0000-Stanley M. Ebbing & Vicki L. Ebbing
26-047200.0100-Stanley M. Ebbing & Vicki L. Ebbing

The property interest to be acquired is a flowage easement over all or part:of the above-
referenced parcels. A legal description of the flowage easement(s) to be acquired for eachof the
parcels is enclosed, and also discussed in the enclosed appraisal report.

The offer for the flowage easements over the above parcels comprising the Ebbing farm is
$492,000,00 ($220,000.00 for pp#26-041000.0000, and $272,000.00 for pp#2'6—0472.00.0100). The offér
is based upon our appraiser’s determination of fair market vatue of the properties as desc¢ribed in the
enclosed appraisal. Your clients will have up to thirty (30) days from the date of this offer to accept or
reject the offer. We will be willing ta discuss the offer with you during this time. Your clients are not
required to accept this offer. If you reject the offer or we are unable to come to an agreement, we will
axercise our eminent domain authority to appropriate your clients’ property, which reguires a court
pracedure. In a court proceeding, your clients may disagree with any of the following: whether the
project is necessary, whether the project is a public use, and whether our offer reflects the fair market
value of the property. In addition, OONR would be willing to participate in a mediation process to
globally resolve these and the other anticipated appropriations refated to this matter, if your clients
would be willing to participate in such a process.

Attachment 9
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HERE IS A SRIEF SUMMARY OF YOUR CLIENTS’ OPTIONS AND LEGALLY PROTECTED RIGHTS:

1. Bylaw, ODNR is required to make & good faith effort to purchase a flowage easement across

your ¢lients’ property.

7. Your clients do not have to accept this offer, and ODNR is niot reguired to agree to-your clents’

demands.

3. If your clients do not accept this offer, and we cannot come to an agreement on the acquisition
of 3 flowage easement, ODNR has the right tor file suit to acquire the easement by eminent
domain in Mercer County, the county in which the property is located.

4. Your clients have the right to consultwith counsel, a real estate appraiser, or any other person

of choice in this matter.

5. Your clients have a right to appeal this decision and may object to this project’s public purpase,
necessity, or valuation by writing, within ten business days of receiving this notice, to

James Zehringer, Director

Ohio Department of Natural Resources
2045 Morse Rd.

Building D-3

Columbus, Ohio 43229

Governor John Kasich

Care of. Ohio Department Administrative Services
General Services Division

Real Estate Services

4200 Surface Road

Columbus, Ohio 43228-1395

6. We are required by law to provide this written offer and the appraisal on which we base that

offer.

if the matter proceeds to a trial, a jury will decide the amount your clients are to be awarded for
the property that is taken, for the damage, if any, that is caused by the taking, if applicable, and
for other damages permitted by law, which could either exceed or be less than our offer. During
the court proceeding, your clients have the right to testify as to the value of their property, and
they and ODNR are entitled to present evidence of the fair market value of the flowage
easement.

Your clients may employ at their own expense, appraisers and attorneys to represent them at
this time or at any time during the proceedings described in this notice.

(/A



if we go to court to determine the amount ODNR must pay for the flowage easement(s} and the
jury awards an amount that is significaritly in excess of_a'_géod faith offer, revised offer, or offer
made after an exchange of appraisals, as provided by law; your clients may be entitled to
recover attorney's fees, costs, and expenses, subject to certain statutory limits.

if we go-to court to determine whethier the project is necessary for a public use, and the court
decides that it is not necessary or not a public use, the judge shall award your clients the fuil
amount of attorney’s fees, costs, and expenses.

Your clients alsa have the right to request the issue of the value of their property be submitted
to nonbinding mediation. You must submit your written request for mediation within ten
business days after you file an answerto the agency’s petition for an: approp.r‘iatian-p.roceee!‘i-ng..
If a-settlement is not reached at mediation, the matter will proceed t¢ a jury valuation trial. '

if you have further questions regarding this matter, please feel free 1o contact me.

Sincerely,

Daniel J. Martin
Assistant Attorney General
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NOTICE OF INTENT TO ACQUIRE AND GOOD FAITH OFFER

Bruce ingram, Esq.

Vorys, Sater, Seymour and Pease LLP
52 East Gay St.

2.0, Box 1008

Columbus, Ohio 43216-1008

May 16,2012

Dear Bruce:

The Ohlo Department of Natural Resources is required to pursue appropriations for a flowage
easement over your clients’ properties pursuant to the order of the Ohio Supreme.Court in Doner et al,,
v. Zody, 2011-Ohio-6117. | am writing to communicate ODNR's intent to initiate-appropriations
proceedings and to extend an offer of compensation to the following persons that we understand you
represent with respect to this matter, and who have an ownership interest in the following parcels:

28-011300.0000-Wayrie T. Doner, Janet K. Doner, David M. Dener
28-012300.0000-Wayne T. & Janet K. Doner

28-012200.0000-Wayne T. Doner, Janet K, Doner, David M. Doner, Karen 5. Doner
28-011700.0000-Wayne T. Doner, Janet K. Doner, David M. Doner, Karen 3. Doner
28-010500.0000-Wayne T. Doner

The property interest to be acquired is a flowage easement over all or part of the above-
referenced parcels. A legal description of the flowage easement{s) to be acquired for each of the
parcels is enclosed, and also discussed in the enclosed appraisal report.

The offer for the flowage easements over the above parcels comprising the Doner farm is
$1,227,300.00. The offer is based upon our appraiser’s determination of fair market value of the
properties as described in the enclosed appraisal. Your clients will have up to thirty (30} days from the
date of this offer to accept or reject the offer. We will be willing to discuss the offer with you during this
time. Your clients are not required to accept this offer. If you reject the offer or we are unable to come
to an agreement, we will exercise our eminent domain authority to appropriate your clients’ property,
which requires a court procedure. Ina court preceeding, you may disagree with any of the following:
whether the project is necessary, whether the project is a public use, and whether our offer reflects the
fair market value of the property. In addition, ODNR would be willing to participate in a mediation

Attachment 10
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process to globally resolve these and the other anticipated appropriations. related to this matter, if your
clients would be willing to participate in such a process.

HERE IS A BRIEF SUMMARY OF YOUR CLIENTS’ OPTIONS AND LEGALLY PROTECTED RIGHTS:

1.

By law, ODNR is required to make a good faith effort to purchase a flowage easement across

your clients’ property.

Your clients do not have to accept this offer, and ODNR is not required to agree to your

damands.

If your clients do not accept this offer, and we cannot come to'an agreement on the acquisition
of a flowage easement, ODNR has the right to file stit to acquire the easement by eminent
domain in Mercer Counity, the county in which the property is located.

Yaur ¢lients have the right to consult with counsel, a real estate appraiser, or any other person
of choice in this'matter.

Your clients have a right to appeal this decision and may object o this project’s public purpase,
necessity, or valuation by writing, within ten business days of receiving this notice, to

James Zehringer, Director

Ohio Department of Natural Resources
2045 Morse Rd.

Building D-3'

Columbus, Ohio 43229

Governor John Kasich

Care of: Ohio Department Administrative Services
General Services Division

Real Estate Services

4200 Surface Road

Columbus, Chio 43228-1395

We are required by law to provide this written offer and the appraisal on which we base that

offer.

tf the matter proceeds to a trial, a jury will decide the amount your clients are to be awarded for
the property that is taken, for the damage, if any, that is caused by the taking, if applicable, and
for other damages permitted by law, which could either exceed or be less than gur offer. During
the court proceeding, your clients have the right to testify as to the value of their properties,
and they and ODNR are entitled to present evidence of the fair market value of the flowage

easement.

(12



Your clients may employ at thelr own expense, appraisers and attorneys to represent them at
this time or at any time during the praceedings described in this netice.

i we go to court to determine the amount ODNR must pay for the flowage easement{s) and the
jury awards an amount that is significantly in excess of a good faith offer, revised offer, or offer
made after an exchange of appraisils, as provided by law, your clients may be entitied to
recover attorney’s fees, costs, and expenses, subject to certain statutory limits.

If we go to court to determine whether the project is necessary for a public use, and the court
decides that it is not necessary or not a public use, the judge shall award your clients the full
amount of attorney’s fees, costs, and expenses.

Your clients also have the right to request the issue of the value of their property be submitted
to nonbinding mediation. You must submityour written request for mediation within ten
business days after you file an-answer to the agency’s petition for an appropriation proceeding.
If a settfement is not reached &t mediation, the matter will proceed toa jury valuation trial.

if yau have further questions regarding this matter, please feel free to tontact me.

Sincersly,

p

Daniel |. Martin
Assistant Attorney General

e



V D R Y S 52 East Gay St
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. Columbus, Ohio 43216-1008

Vorys, Sater, Seymour and Pease LLP ’

Legal Counsel 514.464.6400 | www.varys.com

Founded 1909

Joseph R. Miller

Divect Dial (614) 464-6233
Direct Fax  (614) 719-4630
Email jrmifler@vorys.com

FOR SETTLEMENT PURPOSES ONLY — SUBJECT TO RULE 408

May 22, 2012

1A EMAIL A MAI

Daniel Martin

Assistant Attorney General

Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus Ohio 43229

Re:  Doner and Ebbing Farms

Dear Dan:

I write in response to your May 16, 2012 letters concerning the Doner and Ebbing
Farms, specifically ODNR’s offer of compensation for flowage easements over those parcels.

We have discussed the offer to the Doners with them. They reject ODNR'’s offer.
Instead, they demand $2,641,493.75 to settle this matter. The Doners’ settlement demand is
open until 5:00 p.m. on May 29, 2012. If ODNR does not accept the settlement demand by that
deadline, then it should immediately inform Judge Ingraham that it will be filing the
appropriation action as to the Doner farm and file the action.

We have discussed the offer to the Ebbings with them. They reject ODNR’s
offer. Instead, they demand $921,150.00 to cettle this matter. The Ebbings’ settlement demand
is open until 5:00 p.m. on May 29, 2012. If ODNR does not accept the settlement demand by
that deadline, then it should immediately inform Judge Ingraham that it will be filing the
appropriation action as to the Ebbing farm and file the action.

Attachment 11
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JRM/mjm

ce: William Damschroder
Bruce L. Ingram
Thomas H. Fusonie

oseph R. Miller
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—— « OHIO ATTORNEY GENERAL #——= 2045 Morse Road, Building D-2
Columbus, Ohio 43229

winw. OhicAttorneyGeneral.gav

May 29,2012

FOR SETTLEMENT PURPOSES ONLY - SUBJECT TO RULE 408

Joseph R. Miller, Esq.

Vaorys, Sater, Seymour and Pease LLP
52 East Gay Street

P.0. Box 10608

Columbus, OH 43216-1008

RE: Doner and Ebbing Farms

Dear Joe:

This correspondence i§ in response to your letter dated May 22, 2012, wherein the
Doners demanded $2,641,493.75 to settle their case and the Ebbings demanded $921,150

to settle their case.

As you know, these two demands are both substantially higher than ODNR’s
appraised market values of the properties. In order to evaluate the counteroffers and
determine if settlement prior to filing is possible, our client needs to know the underlying
basis for the Doners’ and Ebbings’ demands which almost double ODNR’s good faith
offers as supported by the surveys-and appraisals. Do your clients belicve our appraisers
missed something in the course of theif appraisal work?

Under R.C. 163.04, ODNR can revise its good faith offer if it “becomes aware of
conditions indigenous to the property that could not reasonably have been discovered at
the time of the initial good faith offer.” If the landowners have obtairied. their own
appraisals in support of the demand, it would help us to evaluate the counteroffers if you
could share the reports with ODNR. If appraisal réports are not available, we request a
written summary that gives a detailed justification for the demands as submitted. Once
this infermation is provided, our client can make an informed decision regarding the
counteroffer,

If scttlement cannot be reached, we will file these two appropriation actions,
pursuant to R.C. Chapter 163. ODNR desires to fairly compensate the Doners and

Attachment 12
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Ebbings for the taking of their properties, and looks forward to the exchange of
information in order to facilitate settlement.

Very truly yours,

Mike DeWine
Attotpey General of Ghio

Daniel J. Martin

Assistant Attortiey General
Environmental Enforcement Section
2045 Morse Road, #D -2
Colurabus, OH 43229

(614) 265-6887

/A0
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PO Box 1008
Columbus, Ohio 43216-1008

Vorys, Sater, Seymour and Pease LLP

Legal Counsel 614.464.6400 | www.vorys.com

Founded 1909

Joseph R. Miller

Direct Dial {514) 464-6233
Direct Fax  {614) 719-4630
Ematl jrmiller@vorys.com

May 25, 2012
VIA L. AND MAIL
Daniel Martin

Assistant Attorney General

Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus Ohio 43229

Re:  State ex rel. Doner, et al. v. Zody, Slip Opinion No. 201 1-Ohio-6117

Dear Dan:

As you know, the Supreme Court issued the writ of mandamus on December 1,
2011 — nearly six months ago. We are forced yet again to write about how little ODNR has
done to comply with that writ.

Writs of mandamus must be complied with swiftly and expeditiously. Yet, ODNR
has not acted with any sense of urgency or displayed any belief that it needs to comply swiftly
and expeditiously with the Supreme Court’s writ.

To date, ODNR has filed no appropriation actions, not one. Instead, it has
decided that it will survey the properties it has already taken (incredibly, even parcels that flood
in their entirety and for which legal descriptions already exist) and obtain appraisals before filing
the appropriation actions.

However, ODNR has not even acted swiftly and expeditiously in surveying and
obtaining appraisals. It has surveyed, at most, 27 of the 98 parcels of land involved. And
despite multiple requests by us for a surveying schedule, you have refused to provide one.
Instead, ODNR makes random and erratic requests to enter onto parcels, at times with as little as
one day’s notice in viclation of Ohio Revised Code Section 163.03.

Over the past six months, ODNR has had only two appraisals completed covering
only 7 of the 98 parcels of land involved. Even worse, it has not scheduled any appraisal
inspections over the last month and has not conducted any such inspections for 28 days. It also

Attachment 1
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VORYS

Legal Counsel

has given no indication as to any schedule for appraisal inspections and the completion of any
further appraisals than the two completed.

Nearly six months after the Supreme Court issued the writ of mandamus, roughly
two-thirds of our clients are apparently not even on ODNR’s radar screen. As for them, ODNR
has not even approached or contacted us preliminarily concerning their cases.

ODNR and Director Zehringer are well aware that we represent many elderly
families who have suffered ODNR’s flooding for more than 14 years now. ODNR has been
ordered by the Supreme Court to stop violating our clients’ right to fair and just compensation
and to do so immediately. Yet, six months have passed and our elderly clients are reminded of
their neighbors Jack Minch and Leo Post, Despite prevailing in the Pos? mandamus action in
2005, neither of them lived to see the day that their families obtained fair and just compensation
from ODNR for flooding their farms. Our clients are reminded as well of their fellow relator,
Marilyn Kuhn, who died before even the vindication of the Supreme Court’s decision. ODNR
must finally do the right thing for these fine people who never asked for this invasion by ODNR
into their lives and land.

As you and the Director are well aware, ODNR has substantially destroyed the
value of our clients’ farms. Not another of those who have endured ODNR’s flooding should be
denied the chance to see the day that they are finally awarded fair and just compensation. Sadly,
ODNR has left us with no choice but to do all we can on behalf of our clients in aid of the
Supreme Court’s writ.

Very truly yours,

oseph R. Miller
JRM/mjm
cc: William Damschroder

Bruce L. Ingram
Thomas H. Fusonie

/A



Eavitonmental Enforcement - GBNR
Office (G4} 263-5570

Ei R rrEE Lo e e S S

2643 Morse Road, Buildng D=2
Colambas, Dhkic $322%

e & QIO ATTORNEY GENERAL *

wrwwr. DikioArroraeyGeacral.gov

fosenh Miller

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

P.0. Box 1008

Colurabus, Ohic 43216-1008

May 31, 2¢12

Via Email and US Mail
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Dear joe,

We are in receipt of your May 25, 2012 correspondence. First, | acknowdedgs and recognize the
frustration exprassed in your letter on behalf of your clients with the appropriation process. | hope we
can find ways to shorten the procass so your clients can obtain the compensation they are entitfed to
raceive. With that said, | hope that you can appreciate that checks and balences have been put in place
by the General Assembly, mainly to protect landowner rights in the appropriation process, and that
ODNR is seeking to comply with the mandate of the Ohio Supreme Court while fulfilling its chiigations
pursuant ko R.C. 163, During our calls with ludge Ingraham on fanuary 15, February 27, and May 14, to
coordinata in advance the appropriations with the trial court, we have discussed oar approachto
carrying out the ordered agpropriations. | will attempt to address the specific concerns raised in your

i=tter,

Tha Starz is not deliberately stalling or attempting to evade its obligations under the writas
suggested inyour letter. Director Zehringer lives and farms in the same community as many of your
clients in the Celina area, and fully appreciates the significance of this mattar to your clients. Director
Zehringer and ODNAR-the agency he leads- have no intention of purposely defaying the resclution of your
chients’ rights to fair and just compensation. Director Zehringer fully Eeccgn.izes the anxisty and
apprehension experienced by the relators, and is committed to prioritizing this matter at ODNR.
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[n acddition to the apgropriation procass underway, OONR, under Directar Zehringar's
leadership, has taken action to evaluate the lake level management practicas at Grand Lake St Marys,
an issue of dirsct concern to your clients. Further, in 2011, OONR eaded z long-standing fegal dispute
with Mercer County regarding participation in the Beaver Creek ditch assessment. The State's
withdrawal of its objection to assessment will add additional revenue to the Beaver Creek ditch fund,
which the Mercer County Engineer may use to make improvements that will benefit landowners slong
the creek. The Diractor and ODNR have actively pursued sclutions to mitigate or reduce flooding
retatad issues associated with Beaver Creek that have fueled this litigation.

As to the concerns exprassed regarding the need for surveys, you may recall from cur calls with
judge grakam and in the Post cases, the Court feels strongly that accurate fegal dascriptions are
necessary. The survey provides accuratz measurements so that the flowage easements may be mapped
and analyzad for appraisal purposes and defined for eventual racording. A significant delay was caused
in the Post and Minch cases you reference in your letter, when the Court determined that the
deseriptions of the fake in those petiticns for appropriation were insufficient. This ultimately requirad
amending the pleadings and a causing a delay in obtaining triaf dates. While additiona! time has been
involved Rare in the front end of preparing the dascriptions for filing, we anticipate the surveys and legal
dascriptions that are being generated will satisfy the trial court and will allow an expedient trial
scheduls. Thé surveys being conducted continue ta rely on the 2003 flooding alevations which tha trial
court has held In prior cases to be the extent of taika. We've previcusly asked foryour confirmation and
agreement that this is acceptable, but thus far we've not received this confirmation.

Further, with respect to the survey procass, 27 different parcels have been survayed, Yestarday,
May 39, | confirmed with ODNR chiéf surveyor Bob Snelier, that the final maps and descriptions, absant
some unexpgected event, will be completed by the end of next week. We will forward any of the newly
completed maps and legals to you as soon as wa recaive them from Mr. Sneatisr.

Beaver Craek, from the spillway to the stata line, has been divided into two segments for
purposeas of the survey effort. As we discussed previously in our calls with fudge ingraham, existing data
genarated from surveys around the properties assaciated with the Post cases provided an opportunity
to build on that existing information to more guickly begin the process of compiling aerial mapping data
that weuld be used to effactuate the surveys. These surveys are quite complex as they must reflect
subtia land efevations to accurately survey and essentialiy ra-create the alevation of the 2003 flood line.
Mr. Snellec’s plan continues to be to assign survey teams to finish Phase |, which s an approximately
four mite segment of properties. He reparts that since Phase [ of these efforts will be complete by the
end of next week, he can start the survey feams to next begin the Phase il area. Phaseliisan
approximately eight mile segment that will be divided itself into three work areas, with an area assigned
to each survey compary working for ODNR. A copies of a map which outlines the Phase | and Phase H

areas are enclosad with this correspondence.

Mir. Sneller has notad that flowage easements on some parcels may not be able to be surveyed
to show extent of fiooding based on the Mercer County Engineer’s flood level data. Those parceis are
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also reflected on the map. Wea had discussed that thesa parcels may invoive additional information
gathering to ascertain aa accurata survey of the 2003 flood level. Generally, these parcels are
somewhat remioved from the Beaver Cresk corridor. Based on Mr. Seeller’s assessment to date, thesa
parcels include the following: 42-017300.00C (Baucher Farms inc.}, 26-043600.0000 (Johnsman
ropertyl, 28-017400.5100C {Xuhr propesty), 42-C13700.0000 & 42-015800.000C [(Meyer progerties

044100000, 26-044100.0100 & 26-044 100.0200 (Jeff Siefring properties), and 42-0C0C100.06C0 {Ro
& Ronatd Siefring praperty). For these parcals, we will need to lcok to ather sources of information to
datermine the axtent of the 2002 fload, so any coler photes, video, documents or observations of the

rzlaters would be very helpful. We are open to further discussion with you as to hew to avaluate axtent

.
T

‘L
ir
obert

of taks for thess parcels,

Concerning the issues you expressed about the timing of the survey fleld work, there has bean
no intent ta inconvenience your clients or deny them reasonable notice. | spoKe with Tara Pacicrek in
our office whe has been helping to arrange the survey access with Tom Fusonie of your office. Itis my
understanding mutually agreeable times for access have been arranged and until your March 25 letter,

no objsctions expressed with the timing of the access. Revised Code 1563.03 provides a statutory right of

access for survey and appraisal work with 48 hours advance notice to the property cwner. tn this case,
“we thought access was being arranged by agraement bétween counsal, so that inveking the statutcry
right of access and notice woutd not be necessary. We will certainly continue fo work with you and your
clierits to schedule site aceess for reasonabia times that are agreeable to your cliznts. When survey
crews are available we are attempting to efficiently use the mobilized teams to complete the work, If

there is a different way you want to arrange property access, we can discuss your idaas.

As to the status of appraisals, you are correct that two appraisals are complete covering saven
different parcels, and that offers have baen extended to those property cwners. R.C. 183 requires we
make a good faith effort to negotiate a settlement, and that filing of the action shall be no sconar than
thirty (30} days following the date of the offer. We have provided copies of the appraisals, and as
communicated in our May 25, 2012 letter, are eager to raceive vour comments to help us evaluate the
appraisals upon which our offers are based. | have discussed your concerns with the status of
additional appraisals with ODNR, and it is my understanding that additional work will be able start next
weak after vendor contracts are finalizad. ODNR anticipates that an dgzressive delivery date will be

negotiated to complete appraisals for the properties surveyed.

The State remains committad to complying with the Supreme Court's Writ of Mandamus. We
are cpen to constructive dialogue to make the process efficient and to minimize inconveniznce or dela
to your clients, while at the same time, meating the obligations of R.C. 163, the expectations of the trial
court, and state contracting procedures. The State also remains willing to engage in mediation to

further discussions of a glebal settlement, as suggeasted in cur May 16, 2012 offer letters.
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Sincerzly,

Mike DeWine
At’z?mey General of Ohic
; i P
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Daniel ). Martin
Assistant Afforney General
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June 11, 2012

Bruce ingram

Vorys; Sater, Seymour and Pease LLP
52 East Gay St.

PQ Box 1008 : :
Columbus, Ohio 43216-1008

RE: State ex rel. Doner, et al., v. Zody

Dear Bruce:

Thank you for your corresponderice of June 6, 2012. As we discussed last week, QDNR would
welcome the opportunity to discuss this matter in person, and | am writing to confirm that we would be
able to meet with you and joe Miller on Tuesday; June 12, at ODNR's offices at 2045 Morse Road. The
meeting will be at 10;00 a.m. in "Building E” in the third floor conference room. As we discussed,
Director Zehringer and Assistant Director Shimp will be present at-the meeéting.

We laok forward to a dialogue regarding the status of the appropriations process and ways we
might find a pathway to an overallresolution. To facilitate open discussion on both sides, I'd askthat

our meeting be held gursuant to Ohio Evid. R.-408.

Thanks again for suggesting the meeting, and we look forward to a productive discussion,

Very Truly Yours,

Daniel ). Martin

cc: Bill Damschroder

Attachment 15
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June 1:

Biuce Ingram

Joseph Miller

Varys, Sater, Seymour and Pease LEP
52 East Gay Street

P.0. Bex 1008

Columbus, Ohio 43215

Subiect to Ohio Rule of Evidence 408
Re:- State ex rel Doner, ef al, v. Zody

Dear Bruce and Joe:

[ am writing to follow-up on the meeting today at ODNR. Tharks for coming out to
ODNR and engaging in some frank discussion about our respective positions.

T want to memorialize that as a result of our discussions, ODNR has asked the Relators
to consider $3,000.00 per acre as compensation for flowage easements on their propertie
and afl claims presented in this litigation, This offer s subject to final management
approval by ODNR in consultation with the Govemor’s Office, the Ofiice of Budget and
Management and the Ohio Attornéy General’s Office. As we discussed, this affer would
also be dependent upon an appropriation appmvai by the Ohio Gereral Assembly.

Also during our discussions, you advised that ODNR shiould temporarily defer a filing
of the Doner and Ebbing cases for at least 2 weeks pending on-going settlement
discussions. As a practical matter, we will 1 defer additional appraisal work during this
period while we continue discussions, but we will continue the process of conducting

urveys and preparing legal descriptions. Finally, during today’s meeting, we hand
Jelivered to vou, completed legal descriptions and surveys for the 27 parcels contained in

“Phasz [” of the survey project.

We agreed that we will further evaluate the parcels that involve co—rrmercéa! and
residential tand uses as presented with your prior correspondence conceming those
properties, and vou agreed that veu would confirm whe {I*e; the total acreage for all
pending and future litigation was 4,834.745 acres or whether there would be additional

Attachment 16
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nitted or abowt

1333

acreage on the basis of'the commercial/residential preperty as already sub

Please feel free to contact Tara, Jed or mne if we can address additional questions or

to be filed.
CONCEINS.
Very truly yours,
N mn b
o

I»
Daniet J. Martin
Assistant Attomey Genera

£
i

cc: Bill Damschroder
Fred Shimp
Paul Baldridge
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Legal Counsel
Founded 1909

Brucs L. Ingrame

Direct Diak {614) 464-5480
Facsimile{ 614} 194775
E-Muil - blimgram@varys.com

FOR SETTLEMENT PURPOSES ONLY —SUBJECT TO EVID. R. 408

June 19, 2012

VIA EMATL AND US MATL

Daniel Martin, Esq.

Assistant Aftorney General

Office of the Ohio Attomey General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Re:  State ex rel. Doner, et al. v. Zody, Slip Opinion No. 2011-Ohio-6117

Dear Dan:

Thank you for your letter of June 12, 2012 that we received today and ODNK’s
offer to resolve the claims for compensation of most of our clients. We appreciate the time of
Director Zehringer, Assistant Director Shimp, and everyone else at the meeting last week, We
believe the dialogue was productive.

As an initial matter, [ wish to confirm that the acreage discussed [ast week -
4 834,745 — does indeed include the properties of all of our agricultural clients. Therefore, as Jed
Dailey calculated in our mesting, ODNR’s offer of settlement to our agricultural clients of
$24.173,725 is appreciated but, for the reasons set forth below, not adequate to resolve those
clients’ claims for compensation. We also note that we have yet to receive any offer of
settlement for our commercial and residential clients but we understand from your letter that you
are still evaluating those cases in order to make an offer to those clients.

As discussed at the June 12, 2012 meeting, we acknowledgs that ODNR's offer to
our agricultural clients is premised upon the three settlements reached in 2011, Those
setilements are relevant benchmarks, but only in context.

The settlements were reached over fourteen months ago. Since such time, Mercer

County land values have appreciated an additional 10% or more. By the time any global

settlement would be finalized and paid in late 2012 at the earliest, property will have appreciated

by 18-20% from early 2011. Moreover, the amount of the setilements in relation to the
Attachment 17
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Daniel Martin, Esq.
June 19,2012
Page 2

landowners’ appraisal amounts reveals that the state paid as much as nearly 80% of the Vannatia

appraisals. The Linn jury verdict was 79% of the Vannatta appraisal.

Most importantly, since those settlements, ODNR has obtained appraisals from
Torm Homer and Bruce Dunzweiler that set the floor for compensation to the landowners. Based
on these appraisals, the state will (e Factively) be required to write a check for in excess of $22
million to these landowners who will then proceed to compensation trials for more. Specifically,
Homer damages agricultural property by $4212/acre. Horner's before value of $7776/acre is far
lower than the evidence we will present at trial (even he documents several sales in 2011 for over
$9,000/acre). He also damaged structures on the property by 30%. Using the acreage that we
discussed at our meeting on Tuesday and the Auditor’s appraised values of our clients’
structures, Horner’s compensation exceeds $22 million:

Totaf Bafore Before total After After total Comp. for Comp, for Total

Acres value per | value value per | value Land Structurss Compensation
acre acre

4331745 | 8777600 | $37.796,336.73 | 83564.00 | S1 7.397.063.93 | $30,399,317.82 | §2.364,030.00 $322,763.367.82

Thus, ODNR’s offer of compensation of $24,173,725 for agriculmral land (and
presumably structures) barely exceeds the amount ODNR will be required to pay in any event
and completely fails to address the exposure of ODNR at the compensation trials.

ODNR’s exposure at trial is obviously far greater than $24 million. Using a

conservative value of $10,000 per acre (which is well supported by Mr. Horner’s comparable
sales as well as the conclusion by both of ODNR's appraisers that land in Mercer County is
appreciating at a rate of 10% annually) and an after value supported previously by Vannatta and
now by both Dunzweiler and Horner, results in over $39 million in compensation for our

agricultural clients, or $8,068 per acre:

Total Before Before total Alfter After totat Comp. for Comp. for Total
Acres vaiue per | value value per | value Land Strucfures Compensation
acre acre
4334745 | $19,000.00 | $43,3474350.00 | 31,000 $12,007,321.00 | $36,340,129.00 | 53,651,720.00 $39,391,849.00
{flooded)
35,000
{residue}

For that matter, ODNR’s offer for the agricultural land at issue is not nearly
sufficient under ODNR’s own premise of using the prior settlement amounts as instructive. As
Jed Dailey stated at our meeting last Tuesday, the range of prior settlements reached in 2011 was
betwaen $4,600 per acre (Zumberge) and $6,083 per acre (Minch). The average per acre value
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Daniel Martin, Esq.
June 19,2012
Page 3

of the thres settlements equates to $3,469 per

farmisnd in Mercer County is appreciafing
undl at least late this year. As such, even

acre. Again, as ODNR’s own appraisers state,
o at least 10% annually and no settlements will be paid
under ODNR’s premise for settlement, any fair offer

for our agriculiural clients should have been well in excess of 331 million:

$3,465 per acre + 18% appreciation = §6,433/acre X 4834.745 =

While we remain committed to working with you to reach
cannot ask our clients to resolve these cases on the basis of $5000/acre, W
likely damage to their property’s value and, with the passage ©
equatad to the payments made in the prior settlements. And, again, that $
ahove what ODNR’s appraiser states must be paid. These facts make

productive to further discussions — wholly inadequate.

Moreover, our commercial and residential clients cannot b

of compensation owned to those clients — not including our new clients
Coiz on January 3, 2012, With our new clients included, the amount of

those clients are entitled is as follows:

$31,198,509.49

a global settlement, we
hich is only 60% of the

f time, cannot be reasonably

5000/acre is only 6.2%
ODNR’s offer — while

e ignored. An analysis
- was provided to Bill
compensation to which

Land & Buildings | Laad & Baildiags Differeace Relocation Total
Before Value After Value Assistance Compensation
§3,138.700.90 $1,130,780.00 $4,067,920.00 $140,600.00 54,207,920.00

Finally, the amounts of $39,391,845.00 for agricultural |
for our commercial and residential clients set forth above (W
include ODNR’s significant exposure to awards of attorneys
Based upon the floor for agricultural land set forth above and the ceiling

total exposure is as follows:

and and $4,207,920.00

hich total $43,599,769.00) do not
fzes pursuant to R.C. 163.21.

of $43,599,769.00, that

Relators® Calculation of ODNR’s Calculation of Difference in Total Award of Attorneys Fees
Total Compensation Total Compensatioa Compensation (.25 x. difference}
$43,599,769.00 $22,763376.82 $20,836,392.18 55,209,098.05

Though ODNR has only offerzd a small percentage above the state’s minimum

gxposure, we are prepared to make a much
over $5 million exposure to attomeys fees that
$43,539,769 to resolve the claims of ali of our clients.

Also, as this settlement is contingent upon ap
is imperative that our clients receive some prote

larger move. We will forgo in settlement any of the
ODNR faces in this matter. We therefore demand

proval by the General Assembly, it
otion in the form of a penalty for the faiiure of
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Daniel Martin, Esq.
June 19, 2012
Page 4

ultimate approval and payment of this amount by 2 date certain. We therefore demand payment
of $3.000,000 for failurz by ODNR and the State of Ohio to pay the seftiement amount by
January 13, 2012 '

As previously discussed, if this matter is not to be presented to the General
Assembly until November, ODNR must work fo complete all surveys and we will work with
ODNR to complete the settlement agresment and all accompanying documents, including
executed flowage casements, in the interim. It must be noted that this offer is based upon our
clients’ statements of acres flooded. If the surveys performed by ODNR differ materially in
terms of acres flooded to any our client’s detriment, we will expect additional compensation for

any such additional acreage.

Dan, we are prepared to meet with our clients as socn as this weekend if
satisfactory progress can be made toward an acceptable settlement amount. We therefore would
like ODNR'’s response to this counter-offer no later than the close of business on Thursday, June
21%. If a meeting or a phone call among counsel would expedite these discussions, we can

certainly be availabie.
We look forward fo hearing from you as soon as possible.

ly yours,

BLl/gjs

ce: William Damschroder, Esq.
Joseph R. Miller, Esq.
Thomas H. Fusonie, Esq. (all via email)
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FOR SETTLEMENT PURPOSES ONLY, SUBJECT TO EVID. R. 408
June 22, 2012

Bruce Ingraf, Esq.

Vorys, Sater, Seymaour & Pease LLP
52 Bast Gay St.

#.0. Box 1008 -

Columbus, Chio 43215-1008

Re: State exrel. Doner, etal, v. Zody.
Dear Bruce:

Thank you for your fetter of June 19, 2012, I write with our initial reactions to your letter.
Frankly, we are disappointed and somewhat taken aback that such a large gap remainsin pur respective
positions after our discussions last week. ODNR made very significant movenent in an effoit to proceed
quickly to settlement with your clients. Your présent resporise conveys a very different perspective;
one that may make filing and litigating these cases the only responsible option for the State.

The $24,173,725 ($5,000.00 an acre) number as expressed by the State already exceeds the fair
market value established by the most recent appraisals, and incorporates consideration of litigation risk
and attorney fee exposure. The comparable sales data provided by the current appraisals fully supports
this position. Some particular sales have been identified in excass. of $9,000.00 per acre, but these
represent purchases for full fee interests, not flowage easements.

Although we have not fully evaluated the data with regard to non-agricultural properties, suffice
it to say that there is'insufficient non-agricultural acreage to éxplain the vast discrepancy between our
respective positions.

As we discussed in our meeting last week, it is vital that the State not only compensate your
ciients, but to do so at an amount and in a manrier that is fair to all concerned and objective and

defensible. We are hopeful that we can re-focus discussions to numbers supported by the current
appraisals and informed by mutual past experience litigating or settling the Post cases.

Attachment 18
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We are consulting with our client about your June 19 letter. We-anticipate’ bemg ina pGsition to
provide a formal response to your counteroffer in reamnabiy short order, and we da eontinud to hope
that all parties can work in the spirit of furthering efforts to resolve this matter fully and fairly.

Daniel J. Martin
Agsistant Attorney-General
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" Vorys, Sater, Seymour and Pease 11z
E7% »DeTRL 614,454.6400 | www.vorys.com

Legal Counsel
Founded 1909

Bruce L. Ingram

Direct Dial {514} 4645480
Facsimile (Gl 4Y 7194775
E.Mail - Bingram@vorys.com

FORSETTLEMENT PURPOSES ONLY -SUBJECT TO EVID. R, 408

June 26, 2012

Daniel Martin, Esq.

Assistant Attorney General

Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Re:  State ex rel. Doner, et al. v. Zody, Slip Opinion No. 2011-Ohio-6117

Dear Dan:

I write to respond to your letter of June 22, 2012 and also to memorialize the
conversation we had with you, Bill Damschroder, Tara Paciorek and Jed Dailey yesterday after
the court conference. Bill indicated that ODNR representatives are meeting this Wednesday with
representatives from the office of the Governor and of the Office of Budget and Management to
discuss ODNR’s response to our clients’ counter-offer. Bill indicated that we should likely have
a response to our clients’ counter-offer by the end of the week. Our clients expect ODNR fo

meet that deadline.

We appreciate that there remains a “large gap” in our respective positions that
may require these cases to be tried as opposed to seftled. However, we also see considerable
agreement that non-flood farm land in Mercer County is extremely valuable and appreciating at a
rapid rate and there is substantial damage done to our clients’ land by flooding from the spiliway.
Under these circumstances we are willing to continue this dialogue. As we have expressed
before, however, our clients are demanding we take action to hold ODNR in contempt for its
delay in complying with the writ of mendamus. Their patience with ODNR is running out.

In addition, in responsa to your letter of June 22, 2012, we want (o make if clear
that the counter-offer of settlement of $43,599,769.00 is not based on “purchases for full
easements” rather than flowage easements on our agricultural clients’ land. Our clients recognize

Attachment 19
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Daniel Martin, Esq.
June 26, 2012
Page Number 2

that there Is some value in this land after flowage easements are taken. The counter-offer is
vased upon damage to the land measured by the difference in the before and after value,
precisely what Mr. Homer did in his appraisal. The before value, of course, is the value of the
land unencumbered by a flowage easement. Your owr appraiser, Mr. Horer, documents several
such sales well in excess of 39000 an acre. In our counter-offer, we adjusted the conservative
befors value for time {with which both Hormer and Dunzweiler agree) resulting in a
{conservative) before value of $10,000/acre. Thus, after applying an after value supported by
both our appraisers, compensation owed for acquisition of the flowage easements is in excess of
$39 Million. If the demand was based on a fes take rather thar a flowage easement, the after
value would be zero and compensation for the take for our agricultural clients would be in the
neighborhood of $48 Million. Thus, our demand is based on the damage caused by a flowage

easement, not a fee simple take,

I also want to point out that the $43,599,769.00 counter-offer is for both
agricultural properties and non-agricultural properties combined. ODNR’s §24,173,725 offer
was for the agricuitural land, not for damages to our non-agricultural clients. Our nom-
agricultural clients have yet to receive a single dollar offer from ODNR. Thus, our agricultural

clients® counter to that was $39,391,849 or $8,147.65 per acre — not $9,000 per acre as you
suggest.

Should ODNR need further clarification or information prior to Wednesday,
please let us know. Our clients will expect ODNR to respond to the counter-offer by the close of
business cn Friday, June 29, 2012.  As such, we will extend the stand down until Monday, July

2,2012.

We look forward to hearing from you.

BLU/gjs

Fery truly yours,
cc William Damschroder, Esq.

ruce L. Ingr%j-_ﬁ_ / ;
Joseph R. Miller, Esq.

Thomas H. Fusonie, Esq. (all via email}

G26/3042 14118323
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MCT ADMISSABLE PURSUANT TO OHIO R. EVID. 408

Bruce imgram, £39.

YVarys, Sater, Seymaour and Pease LLP
52 East Gay Streat

PO Box 1003

Columbus, Ohio 43215-1008

Dear Bruce:

This lettar provides a more detailed response 10 your letter of Juna 19, 2012. We appreciate
et our client discuss this matter internally with appropriate persons
e Govarnor's Office to obtain additional diracticn.

.

Basad on the appraisals generatad thus far, and previously settled er litigated cases and input
fram the various offices invalved, ODNR remains wiiling to recommend resaiution of all your clients’

damages and attorney fees for the total sum of § 24,205,000, This amount s
consisteat with our previous offer of $5,000/acre for your agricultural clients in the current Mandaraus
action, and adds the acreaga of the commerciai and residential clients in the current Mandamus action,
inciuding the Strable property. {We rounded the total acreage up to the next whaole number for

We have not included any amount attributable to Case Leasing whao has

your giving us additional time to }
fram the Office of Management and Budget and th

claims, including any

simplicity in multipfication.}
besn previously compensated.

Althcugh the totaf acreage has been usad as a toa! for calculation, we offer thissumas a fuil and

completa resolution that can be apporticnad among those cliants as you and they can agree. This
3ga easaments, and it also fully

settlement repressnts a vary fair, market-based assessment of flow
ined in your lstter. We are

considers the litigation risks, costs, and atiorney fae exposure that you aut!

prepared to address additional clients and progerties outside of those in the current Maadamus action

afiar resolution of this case.

As to a liquidated damages provision, the State cannot agres to bind itself to a contingent
chligation. The State is already srdered to rasolve the intermitient taking of your chients’ property one
way or ancther. If your clients agree to this offer, we pledge to promote the settlement and the
cistative and executive leaders so that the money needed is available as

necessary funding of it with leg
socn as possible. During any interim period, we also pledge to work with you to finalize the language of
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ail azsements and releases noedad to resoive this matierin total. Howewer, we cannct and will not

agree to bind the Ge neral Assambly with the punitive provisions which you propose.

If, for whatever reason, your clients decline this offer, we will file the first bweo appropriation
actions with the Marcer County Commen Pleas Court nex
surveys dnd appraisals to site additional cases as expeditiously as possible.

W lock forward to your response. Please faol free to contact me if you have gquestions of

CONCerns.

~&i§ces'a§\ ,
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Danie! 1. Martin o
A

Assistant Attorney Genera!

cc: Bilt Damschroder

+ waek We will then commence gathering the
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" Vorys, Sater, Seymour and Pease LLP
814.464.6400 | www,vorys.com

{egal Counsel
Founded 1969

Bruce L. Ingram

Direei Dial {Gl4) 464-9430
Pirect Fax {614} 7194775
Email blimgram@rorys.com

SUBJECT TO RULE OF EVIDENCE 408 - FOR SETTLEMENT PURPOSES ONLY

July 30, 2012

William Damschroeder

Chief Legal Officer

Ohio Department of Natural Resources
2043 Morse Road, Building D
Columbus, OH 43229-6653

Re:  State ex rel Doner, et al v. Zody

Dear Bill:

We met with you and others on June 12, 2012 to discuss settlement at which time
the Director indicated that he wanted to resolve this matter. On July 12, Joe Miller and T met
with you and Dan Martin to further discuss whether the claims of the realtors could be resolved
on a mutually agreeable basis. At that time you told us you believed we would receive a
substantive response in very short order.

As of the date of the conference with Judge Ingraham on July 23, we had heard
nothing. However, during our pre-arranged phone call at 11:00 on that date, you indicated that.
meetings were set with state officials that week and at a minimum you would call me with an
update by the end of the week. Ihave not heard from you with either a substantive response ner

even the promised update as of this writing.

[f the State is no longer interested in resolving the claims of our clients on the
basis discussed on July 12, then we will proceed with the actions previously outlined fo you
which jump-startad these negotiations.
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William Damschroeder
July 30, 2012
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[ would appreciate a prompt response.

sruly yours,

Gice L. Ingram
BLUmgm
cc:  Daniel J. Martin

Joseph R. Miller
Thomas H. Fuscnie

Fi30201 3 14356304
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Environmesntal Exforeeniont - @ENR
Office (6%4} 2655870
Fiax (614} 263-8871

* OHIO ATTORNEY GENBRAL # === 2045 Morse Road, Building D-2
Colambus, Okic 43229

www. OliioAttomeyGenéral.gov
SUBJECT TO RULE OF EVIDENCE 408-FOR SETTLEMENT PURPOSES ONLY

August 1, 2012

Bruce Ingram

Vorys, Sater, Seymour and Pease LLP
52 East Gay St.

F.O. Box 1008

Columbus, Ohio 43216-1008

Re: State ex rel Dener, et al, v. Zody

Dear Bruce:

{ am writing to respond to your July 30, 2012 correspondence directed to Bill Damschroder. We
understand your concerns and do plan to provide a substahtive response as discussed in our
- conversation of July 12, as'soon as we are authorized to do so.

On luly 31, the substance of your demand was presented to Governor Kasich and Director Keen
of the Office of Budget and Manidgement. Significant questions and concerns were geénerated In that
discussion which requires OBNR to provide additlonal information to the Governor-before we can be
authorized to provide you a substantive reply. Currehtly, ODNR is d‘;}lgently working to provide the
information ta the Governor and OBM, and to answer any further questions they have so that they can
provide us with further direction on the resolution of this case. In‘addition, since any agreed settlement
number would need legislative ratification and appropriation, administration officials want to discuss
this matter with legislative leaders to enstire that the necessary suppert for such an appropriaticn exists,

We will be able to give you a substantivé response after receiving approval from Governor

Kasich and his staff. In the meantime, we appreciate your and your clients’ patience. We will contact
you as we previously discussed as soon as we have the authority to do so,

L4y 0

Daniel J. Martif
Assistant Attorney General

Sincerely,
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STATE OF OHIO )
) SS:
COUNTY OF FRANKLIN )

AFFIDAVIT OF WILLIAM R. DAMSCHRODER
RE: State ex rel. Doner et al., v. Zehringer, Case No. 2009-1292

I, William R. Damschroder, employee for the Ohio Department of Natural Resources,
being first duly sworn, hereby state that I have personal knowledge of the all the facts contained
in this Affidavit, that I am competent to testify to the matters stated herein and that the following

. is true to the best of my knowledge and belief.

1. T am currently General Counsel for the Ohio Department of Naturai Resources

- (ODNR). I'have held this position since January 26, 201 1.

2. My duties include responsibility for all legal matters and implementing all legal
policy for the Department. I also co.ordinate with Assistant Attorneys General in all

litigation matters facing the Department.

3. Through my employment with the ODNR, I am familiar with the referenced case and

the resulting appropriation cases that the Department and the Ohio Attorney General

are cﬁrrently preparing for litigation.

4. In conjunction with the Attorney General’s Office and other members of ODNR
management, I was involved with settlement and litigation discussions from

December 2011 to the present with regard to this case.

5. On December 14, 2011, Relators’s counsel sent a letter demanding over $48 million

to globally resolve the case.

" STATE'S EXH'IBIT G
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6. OnT anﬁary 31, 2012, T met with officials from the Office of Budget and Management
(OBM) to provide information and background for the case and to discuss the
possibility and availability of funding for a global settlement. On February 13, 2012,
I along with counsel from the Attornéy General's Office again met with ofﬁciéls from
OBM to obtain authority for the Department’s counter-offer of $6.2 million. ODNR
ultimately received .that authority and conveyed an offer in writing on February 21,

2012

7. By letter dated February 22, 2012, counsel for Relators rejected ODNR's counter-
proposal and made a counter-offer of $47 million to globally resolve the case. Afier
ODNR's rejection of that offer, global settlement discussions temporarily ceased, and

ODNR proceeded with the nécessary steps to prepare the cases for litigation.

8 1 reéeived.a requést_ for a meeting to discuss the issues.in. this case on June 6, 2012'
from Mr. Ingram. On June 12, 2012, 1 attended and participated ina face—.to—face'
meefing with Bruce Ingram and Joe Miller, counsel for Relators, at ODNR. The
meeting was also attended by ODNR management and attorneys from the Attorney

| General's Office. At the outset of that meeting, the pa:rties, starting with Director
Zehﬁnger hilﬁself, discussed their mutual desires for a potential global settlement.
Counsel for the Relators emphasized their clients’ reportedly growing impatience and
wanted to know if there was any realistic possibility of a global settlement. Assistant
Director Shimp explained in great detail why it was difficult for the State to make a
global scttlement offer, including the fact that money of the nature necessary to
accomplish the settlement was not available in the ODNR budget, and may not be

available in the State budget as a whole. Assistant Director Shimp went on to point

144



10.

out that any potential global settlement that could be reached by the people in the
room at that time would have to be approved by the senior administration officials,

and then ultimaiely by the General Assembly in the form of a separate appropriation.

Counsel for the Relators affirmed that they understood these restrictions and -

reminded us that their clients, too, would have to approve any possible global

settlement agreement.

At the end of this meeting, ODNR asked counsel for Relators to consider a proposal

in the amount of $5,000 per acre to constitute a universal settlement for all acreage.

currently part of this lawsuit. After conﬁrming that both the Relators and the State
were in substantial agreement about the tofal acreage .'mvolved, counsel for the
Relators reac‘.[edrfa\_/‘orably to the proposal and wished time to discuss it with their
clients. Their .p_ositiv_e_: reaction to the proposal was emphasized by fhe fact that
counsel for the Relators asked the Attorney General’s répresentatives NOT to file any

individual appropriations cases while discussions continued. At that time, two cases

had already been prepared for filing, and money for such ﬁliﬁg was approved by the.

State Controlling Board.

ODNR'’s proposal wés reduced to writing and forwarded to Relators® counsel. On
June 19, 2012, Relators’ couﬁsel responded by letter, rejecting ODNR’s proposal and
making a demand in the amount of $43,559,769 to settle the case. In this same letter
they recognized that any settlement was “contingent upon approval by the General
Assembly” and asked for an additional, separate $5,000,000 in liquidated damages if
the money for the case was not appropriated “by January 15, 2012” (presumably a

typographical error meant to read “20137).



11.In a letter dated June 29, 2012, sent by Assistant Attorney General, Dén Martiﬁ,
ODNR adjusted its proposal to include a slightly larger number of acres and counsel
for Relators was asked to consider $24,205,000 as .a settlement figure if that dollar
figure could be obtained through the appropriation process. The letter further stated
plainly that the State could not and would not consider any type of liquidated
damages payment. Finally, the letter reiterated that approval of a final settlement
amount was the province of the General Assembly, but ODNR agreed to promote the

settlement, if the parties arrived at an agreed global resolution.

12. Having not vet heard any response from either Mr Ingram or Mr. Miller, I sent an
“email on July 5, 2012 to Mr. Ingram offering my condolences on the recent passing of
éne df his firm’s associate attorneys. In responding to my email,-Mr. Ingram asked
that he and Mr. Miller meet with ODNR again to discuss poésible settlement in the

Doner case. .(A true copy of the email is attached herefo.)

- 13. Assisfaﬁt Attorney General Dan Martin and I met with Mr.. ingram and Mr. Miller on

‘July 12, 2012. At that meeting Relators’ counsel reciuested that ODNR consider a

new settlement demand of $27,322,146, which represented a payment of $5,469 for

each acre of agricultural land in this litigation, plus a l-aayme.nt of $885,000 as
compensation for the damage to the commercial and residential proj;)erties. Mr.

" Ingram explicitly asked Mr. Martin and me to respond to this request oraily, rather

than responding in writing.

14. After this meeting, ODNR management and the Attorney General’s Office relayed the

Relators’ latest settlement demand to senior administration officials, and provided
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appropriate information and briefings. After internal discussions, held on July 30 and on

July 31, 2012, the decision was made to reject the Relators® global settlement demand

and proceed with filing of individual appropriation cases in the Mercer County Common

Pleas Court in-accordance with the procedures required by R.C. Chapter 163.

15.

Consistent with the wishes of Relators’ counsel, ODNR and the Attorney General's

Office scheduled a meeting with Mr. Ingram and Mr. Miller for August 9, 2012, to

16.

convey the State’s answer to the Relators’ settlement demand. Relators’ counsel was

“accompanied at the meeting by Frederick Mills, a Partner with the Vorys firm.

ODNR  was represeﬁted by Assistant Attorney General Dan Martin, Assistant
Director Fred Shimp, and me. Speaking for the Department, Mr. Martin declined the

offer made verbally on July 12, 2012 and expressed that no counter-proposal would

be forthcoming. He also stated that State would take steps to immediately file the two

appropriations cases that ‘were prepared and ready for the litigation process. The

meeting ended at that point.

At no time after the Supreme Court’s decision was I directed by anyone to engage in

any tactic designed to delay action in this case. Relators’ counsel, at various times

throughout 2012, put pressure on ODNR to accelerate thé preparation and filing of

cases in Mercer. County Common Pleas Court. Accordingly, ODNR took all
appropriate steps to prepare to file cases including, but not limited to, determining
how surveys would. need to be conducted, gathering resources to conduct the surveys
and appraisals and hiring the personnel to accomplish them. That process was well

underway and continued apace until June 12, 2012, when Relators’ counsel asked the
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State to refrain from filing any such appropriation cases, and this request to refrain

from filing was honored until after the August 9, 2012 meeting.

17. At all times throughout settlement proposal negotiations, I was acting in a good faith
manner to reach an agreement on a proposal that could then be reviewed for approval
by those responsible for making and implementing such a decision, up to énd
including the Governor and the General Assembly. In addition, I helped insure that
ODNR personnel were following the necessary steps to file individual appropriations
cases should tﬁe global settlement discussions fail. At various times in the settlement
negotiations, Relators” counsel were reminded of the fact that ODNR did not have
authority to speak for the Governor or the General 'Assembly, .and that any ultimate

“agreement was cohtingent upon approval from various senior State executi\}e officials

and, ultimately, the General .ASSE:I‘Ilbly.

Further Affiant sayeth naught.

A %@Mﬂa

William R. Damschroder -

General Counsel

Ohio Department of Natural Resources
2045 Morse Road, Building D-3
Columbus, Ohio 43229

Sworn to and subscribed before me on this the /7 — day of September, 2012.

L)/Ww' C (c?m/

- Notary Public

A

SXRRIAL S,
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Damschroder, Bill

From: Ingram, Bruce L. <BLIngram@vorys.com>

Sent: Thursday, July 05, 2012 12:24 PM

To: Damschroder, Bill

Cc: Daniel. Martin@Ohioattorneygeneral.com; Miller, Joseph R,; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, | wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

--—-Q0riginal Message--—

From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]

Sent: Thursday, July 05,2012 11:21 AM

To: ingram, Bruce L.

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

I spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While I never had the pleasure of
knowing her, | could see how her passing upset Karen and Kim, and [ am sure that feeling is shared by everyone in your
firm.

I want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with

you.
Bill

-----Original Message——

From: Anthony, Denise D. [mailto:ddanthony@vorys.com] On Behalf Of ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM

To: Damschroder, Bill

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony

Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

Attachment 1
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From the law offices of Viorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: iIn order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication {including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i} avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or _

(if) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium, -
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(i) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.
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Damschroder, Bill

From: ingram, Bruce L. <BLIngram@vorys.com>
Sent: Friday, July 06, 2012 4:24 PM

To: Damschroder, Bill

Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, when would you be available next week? Bruce

—---0riginal Message——

From: Damschroder, Bill [mailto:Bill. Damschroder@dnr.state.oh.us]

Sent: Friday, July 06, 2012 4:16 PM

To: Ingram, Bruce L.

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, loseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

We would always be interested in having a conversation with you about this issue. We are willing to consider any
proposal you wish to make, but need to reiterate that the parameters of our settlement authority is the same as we
outlined for you in our letter of last Friday. '

Have a nice weekend.
Bill

—-—Original Message-----

From: Ingram, Bruce L. [mailto:BLIngram@vorys.com]

Sent: Thursday, July 05, 2012 12:24 PM

To: Damschroder, Bill

Cc: Daniel.Martin@0Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, | wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

From: Damschroder, Bill [mailto:Bill. Damschroder@dnr.state.oh.us]

. Sent: Thursday, July 05, 2012 11:21 AM

To: Ingram, Bruce L.

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, loseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zedy

Bruce,



| spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While | never had the pleasure of
knowing her, | could see how her passing upset Karen and Kim, and | am sure that feeling is shared by everyone in your
firm. ‘ .

| want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with
you.

Bill

--—-Qriginal Message-----

From: Anthony, Denise D. [mailto:ddanthony@vorys.com] On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM

To: Damschroder, Bill

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony

Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication {including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i} avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments} is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(i) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication {including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.



Damschroder, Bill

From: Ingram, Bruce L. <BLIngram@vorys.com>
Sent: Monday, July 09, 2012 2:50 PM

To: Damschroder, Bill

Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, Thursday afternoon works hest for us. Bruce

—--0Original Message--—--

From: Damschroder, Bill [mailto:Bill. Damschroder@dnr.state.oh.us]
Sent: Friday, July 06, 2012 4:28 PM

To: Ingram, Bruce L.

Subject: RE: State ex rel. Doner, et al. v. Zody

| am available any day next week except Friday, but | will need to make sure that Dan is available. | will speak to him first
thing Monday and we will be in touch.

Bill

From: Ingram, Bruce L. [mailto:BLIngram@vorys.com]
Sent: Friday, July 06, 2012 4:24 PM '

To: Damschroder, Bill

Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, when would you be available next week? Bruce

-—---0Original Message-----

From: Damschroder, Bill [mailto:Biill. Damschroder@dnr.state.oh.us]

Sent: Friday, July 06, 2012 4:16 PM

To: Ingram, Bruce L.

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

We would always be interested in having a conversation with you about this issue. We are willing to consider any
proposal you wish to make, but need to reiterate that the parameters of our settlement authority is the same as we
outlined for you in our letter of last Friday.

Have a nice weekend.

Bill

-----Qriginal Message-----

From: ingram, Bruce L. [mailto:BLIngram@vorys.com]

Sent: Thursday, July 05, 2012 12:24 PM
To: Damschroder, Bill



Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, | wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

From: Damschroder, Bill [mailto:Bill. Jamschroder@dnr.state.oh.us]

Sent: Thursday, July 05, 2012 11:21 AM

To: Ingram, Bruce L.

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

I spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While I never had the pleasure of
knowing her, | could see how her passing upset Karen and Kim, and | am sure that feeling is shared by everyone in your
firm. _

I want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with
you.

.From: Anthony, Penise D. [mailto:ddanthony@vorys.com] On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM

To: Damschroder, Bill

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony

Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

_ From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication {including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(i) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

{ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i} avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

{ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

“ /57



Damschroder, Bill

From: Ingram, Bruce L. <BlIngram@vorys.com>
Sent: Monday, July 09, 2012 3:42 PM

To: Damschroder, Bill

Subject: RE: State ex rel. Doner, et al. v. Zody

How about Joe and | come up at 2:307

---—-Q0riginal Message—-—-

From: Damschroder, Bill [mailto:Bill. Damschroder@dnr.state.oh.us]
Sent: Monday, July 09, 2012 3:41 PM

To: Ingram, Bruce L.

Subject: RE: State ex rel. Doner, et al. v. Zody

That can work for both Dan and me as well.

Bill

—---Original Message----

From: Ingram, Bruce L. [mailto:BLIngram@vorys.com]
- Sent: Monday, July 09, 2012 2:50 PM

To: Damschroder, Bifl

Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, Thursday afternoon works best for us. Bruce

-—-—-Qriginal Message--—-

From: Damschroder, Bill [mailto:Bill. Damschroder@dnr.state.oh.us]
Sent: Friday, July 06, 2012 4:28 PM

To: Ingram, Bruce L.

Subject: RE: State ex rel. Doner, et al. v. Zody

| am available any day next week except Friday, but | will need to make sure that Dan is available. | will speak to him first

thing Monday and we will be in touch. -

Bill

-----Original Message-----

From: Ingram, Bruce L. [maifto:BLIngram@vorys.com]
Sent: Friday, July 06, 2012 4:24 PM

To: Damschroder, Bill

Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, when would you be available next week? Bruce

----- Original Message—---
From: Damschroder, Bill [mailto:Bill. Damschroder@dnr.state.oh.us]
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Sent: Friday, July 06, 2012 4:16 PM

To: Ingram, Bruce L.

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

We would always be interested in having a conversation with you about this issue. We are willing to consider any
proposal you wish to make, but need to reiterate that the parameters of our settlement authority is the same as we
outlined for you in our letter of last Friday.

Have a nice weekend.
Bill

-----Qriginal Message-----

From: Ingram, Bruce L. [mailto:BLIngram@vorys.com]

Sent: Thursday, July 05, 2012 12:24 PM

To: Damschroder, Bill

Cc: Daniel.Martin@Qhioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to ail she met.

While our issues pale in comparison to the loss, | wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resclved. Would you be intérested?

Bruce

----- Original Message-----

From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]

Sent: Thursday, July 05, 2012 11:21 AM

To: Ingram, Bruce L.

Cc: Daniel.Martin@0Qhioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

| spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While | never had the pleasure of
knowing her, I couid see how her passing upset Karen and Kim, and | am sure that feeling is shared by everyone in your
firm.

| want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with

you.

————— Original Message---—

From: Anthony, Denise D. [mailto:ddanthony@vorys.com} On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM

To: Damschroder, Bill

Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
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Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony

Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of {i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(ii} promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

RS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication {including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(ii} promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication {including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i} aveiding penalties that may
be imposed under the U.S. internal Revenue Code or

(it} promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

from the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.5. internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(i} promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of {i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or

(i) promaoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.
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STATE OF OHIO )
) Ss:
COUNTY OF FRANKLIN )

AFFIDAVIT OF FREDERICK M. SHIMP

RE: State ex rel. Doner et al., v. Zehringer, Case No. 2009-1292
1, Frederick Shimp, employee for the Ohio Department of Natural Resources, being first duly
sworn, hereby state that I have personal knowledge of the all the facts contained in this Affidavit, that

I am competent to testify to the matters stated herein and that the following is true to the best of my

knowledge and belief.

1. 1 am currently the Assistant Director for the Ohio Departmerit of Natural Resources

(ODNR). I have held this position since November 2011.

2. My duties include executing the policy prerogatives of the Director and the Governor and

overseeing the day-to-day operations of the Department.

3. Thrbugh my employment with the Ohio Department of Natural Reéources, I am fami_liar .

with the case of State of Ohio ex rel. Doner, et al. v. Zody and the resulting appr@priation

cases that ODNR and the Ohio Attorney General are currently preparing for litigation.

4. As the Assistant Director of the Department, I am thoroughly familiar with all aspects of '

the Department’s budget. ODNR receives its operating budget through the State’s
biennial budget process. The current biennial budget, as enacted through Amended

Substitute House Bill No. 153 covering fiscal years 2012 and 2013, is in effect until June

30, 2013.

5. The Supreme Court issued its decision in the mandamus action in the State of Ohio ex rel.
Doner, et al. v. Zody on December 1, 2011, which is five months after the effective date

of the new biennial budget. Consequently, no money for the settlement of that case could
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“have been contemplated at the time the budget was enacted and there is no specific “line
item” in the budget or general funding to pay for the settlement in this matter. The
requirements outlined for the use of funds appropriated to ODNR remain in full force and
effect until June 30, 2013. ODNR has no other source of discretionary income at its

disposal to satisfy a settlement of a case of this magnitude. Furthermore, because ODNR

as an agency cannot appropriate money to itself, we are required to follow the

constitutionally and legislatively mandated process for budgeting, appropriations, and

~ spending of State funds.

. On Junt: 12, 2012, I attended a meeting with the Director of ODNR, General Counsel of
ODNR, counsel from the Office of the Attorney General and counsel for Relators to
discuss a pessible global resolution for these appropriation cases. At that meeting, [
emphasized that a global settlement in the amounts being discussed- would require a
- separate appropnatlon from the General Assemb]y as the amount of money that would be
required far exceeded what ODNR had at its disposal within its existing budget At the
outset of the settlement dlscussmns, I made clear that any settlement and resulting
nece.s.s.ary appropriation would ultimately need to be approved by state policy makers
efnpowefed to appropriate state dollars and authorize spending of those dollars. T also
stated that ODNR could not guarantee that any of those reviewing entities would
_utt_imately approve a settlement, as the legislative process is difficult to predict with
certainty. [ fdrther explained that there are several critical steps that need to be taken
| _ before we can determine whether a lomp sum peyment could be approved, and that this
discussion was only the first step in that process. At no point in this meeting did I or
anyone else from the State of Ohio say that we were authorized to speak in final terms on

behalf of the state policymakers authorized to handle appropriations. Counsel from the
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Attorney General’s Office also indicated that the Attorney General’s approval would be

necessary for any final settlement in this case. These requlred conditions were openly

discussed and, in my opinion, clearly understood by everyone in the room. Finally, I
descfibed the current legislative schedule for purposes of explaining when a legislative

appropriation might be possible.

Within that established negotiation framework, ODNR asked counsel for Plaintiffs-
Relators if they believed. their clients might consider a proposal of a lump sum global
settlement that would eqﬁate to approximately $5,000.00 per acre for all of the acreage
in{foived in the case. (Calculated a'g%linst the total acreage of the Realtors’, .this
contingent settlement proposal would roughly be $24,173.725.) Relators’ counsel
.re_sponded thé._t they gene_:raﬁy agreed with the .acreage to be considered and they believed
-~ that-the 'proposa‘{ was of sufficient value that -they wished to consult with their clients
before, responding. We reiterated our willingness to commence filing the individual
appropriations cases in Mercer County which_ the Attorney General’s Office had
infbrin_ed them were ready for filing. Further, the State Controlling Board had already
~approved the monetary amount. In response; counsel for the Relators asked the State to

refrain from filing any cases at that time.

Ultimately, counsel for Relators rejected our contingent settlement proposal, initially
" making a demand of a settlement in the amount of over $43,599,769. After additional
discussions between the parties, counsel for the Relators made a demand of $5,469 per

acre, which amounted to just over $27 million.

After this meeting, ODNR management and the Attorney General’s Office discussed the

Relators’ demand with senior administration officials, and provided information and
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briefings regarding the matter. After internal discussions held on July 30 and on July 31,

2012, the decision was made to reject the Relators’ demand and proceed with filing

10.

Further Affiant .sayeth naught.

individual appropriation cases in the Mercer County Common Pleas Court consistent

with the procedures required by R.C. Chapter 163.

Consistent with that directioh, on August 9, 2012, | attended a very brief meeting
between counsel for the State and Relators® counsel. In that meeting, lead counsel for the

State, Assistant Attorney General Dan Martin, informed Relators’ counsel that their

demand was not accepted, the State’s former proposal was not renewed and that the State

would not engage in further global settlement discussions at this time, but would continue

‘with the appropriation process as provided by statute.

Frdderick M. Shimp

Agssistant Director .

Ohio Department of Natural Resources
2045 Morse Road, Building D-3
Columbus, Ohio 43229

ey 2

Sworn to and- Subscribed before me on thi.s' the/7 2 day of September, 2012.

CJ/ZWM (7 QA@J

N

Notary Public.

. "“‘l}u%i st
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