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I. INTRODUCTION

Since this Court's mandate in December of 2011, the Ohio Department of Natural

Resources (ODNR) has moved diligently to meet the requirements of that mandate. In

preparation for litigation in accordance with the procedures established in Revised Code Chapter

163, ODNR has hired engineers to properly survey each of the over 90 parcels that was allegedly

impacted by modification of the Grand Lake St. Marys spillway to determine the extent of the

flowage easement necessary with the particularity required for real property recordation and as

required by the trial court for the previously-litigated flowage easement appropriation cases in

Mercer County. In addition, ODNR has engaged appraisers to quantify the value of the flowage

easement and any residual property damage in order to provide the basis for the good faith offer

that must be made pursuant to R.C. 163.04(B) 30 days prior to filing each eminent domain

action.

At the same time, the State engaged in settlement discussions with the Relators' counsel

in an effort to compensate the Relators for the flowage easement on a "global" rather than site-

specific basis. At the request of Relators' counsel, the negotiations briefly delayed the

preparation and filing of the individual appropriation cases. Unfortunately, the global settlement

negotiations proved unsuccessful when, on July 12, 2012, the Relators refused the contingent

settlement proposal and made a demand for more money, which, in tum, the State ultimately

refused on August 9, 2012. Immediately thereafter, on August 9, the State filed the first of the

individual eminent domain cases as required by statute and this Court's mandate.
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ODNR has acted with the diligence and good faith required to properly prepare and file

the appropriations cases as mandated by this Court, R.C. Chapter 163 and the trial court in which

the appropriations cases will be heard. At the same time, ODNR attempted in good faith to

avoid the filing of individual cases through negotiations. The fact that these negotiations failed,

and the fact that ODNR is now following its statutorily-mandated duties by filing individual

appropriations cases, are insufficient to support a conclusion that ODNR is in contempt of this

Court's mandate.

II. LEGAL STANDARD

The movant in civil contempt proceedings holds the burden to prove by clear and

convincing evidence that the alleged contemnor has violated a court order. Brown v. Executive

200, Inc., 64 Ohio St.2d 250, 416 N.E.2d 610 (1980). Once the movant's burden has been met,

the burden then shifts to the alleged contemnor to do one of two things: (1) rebut the initial

showing of contempt; or (2) establish an affirmative defense to the charges by a preponderance

of the evidence. Pugh v. Pugh, 15 Ohio St. 3d 136, 139, 472 N.E.2d 1085 (1984); Allen v. Allen,

10`b Dist. No. 02AP-768, 2003-Ohio-954, ¶16.

III. FACTS AND ARGUMENT

A. RELATORS HAVE FAILED TO ESTABLISH CONTEMPTUOUS BEHAVIOR

BY RESPONDENTS.

Relators' factual allegations amount to little more than this: nine months has elapsed

since this Court's mandate and insufficient progress has been made by Respondents. Whether
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through ignorance or design, Relators fail to recognize the many steps necessary to effect this

Court's mandate and the requirements of R.C. Chapter 163. An evaluation of all the evidence

demonstrates that Respondents have been working diligently toward meeting those requirements

and that Relators have failed to meet the heavy burden of proof necessary to establish contempt.

1. ODNR has completed significant work towards appropriating the flowage

easements and has begun filing cases in the trial court.

ODNR has complied with this Court's order and has made significant progress towards

appropriating the required flowage easements. The appropriation process established by the

Ohio General Assembly in R.C. Chapter 163 requires the State to follow a carefully mandated

process for taking property for a public purpose. Here, the State did not desire to take the

property, nor intend a taking, but this Court's order indeed determined the State is obligated to

initiate appropriations. State of Ohio ex rel. Doner, et al. v. Zody, 130 Ohio St.3d 446, 2011-

Ohio-6117: The State acknowledges and accepts that responsibility, but must nonetheless follow

the statutory appropriations process.

The Writ of Mandamus left Respondent ODNR with a formidable task. While the Court

found that there had been a taking, the Court did not determine the extent of that take. Rather, it

expressly ordered that the trial court would have to determine the extent of any taking. Id. at ¶

86. Since the Relators represent over 80 different landowners with over 90 parcels of land

throughout Mercer County, an individual determination must be made as to the extent of the

taking, if any, on each and every parcel. In addition, the Writ recognized that the State's

petitions, because they would be for less than a full fee interest, would have to be in sufficient
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detail to permit a determination of the nature, extent, and effect of the taking. Id., citing R.C.

163.05.

While ordering ODNR to initiate proceedings, the Writ did not and could not direct

ODNR to ignore the procedures for appropriation of property as established by the General

Assembly in R.C. Chapter 163. These procedures set requirements that dictate the actions of a

public agency in acquiring property so that the private property owner is protected in the process.

In a nutshell, the public agency must identify and appraise the value of any property to be taken,

and when that taking is less than a taking in fee simple, the public agency must be careful to take

only that property that is needed for the public purpose. After making these determinations, the

public agency must give notice of the taking to the property owner and make a good faith offer

of the fair value of the property to be taken. R.C. 163.01-163.05.

a. ODNR developed a professional and consistent basis for conducting
the more than 90 surveys needed to delineate the extent of the flowage
easements, and that survey work is virtually complete.

The many, steps necessary to accomplish the appropriations required could not happen

overnight. Faced with this Court's mandate and the requirements of R.C. Chapter 163, ODNR is

proceeding in a logical, reasonable and responsible fashion to prepare cases for filing in

compliance with R.C. Chapter 163 and the requirements of the trial court. ODNR has filed two

cases and has taken steps to accelerate the process for completing the surveys and appraisals, and

ODNR will continue to file more cases as the necessary survey and appraisal work is completed.
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Beginning with the necessary survey work, ODNR developed a survey methodology and

sequencing of the project to divide the Beaver Creek corridor into two somewhat more

manageable segments, which has generally progressed from near the Indiana border and moved

east toward the spillway. Exhibit A, Sneller Affidavit at ¶ 61 Then ODNR surveyors gathered

available evidence in preparation of field surveys, and then went into the field to finish the

surveys, or hired contract surveyors to complete the work. That survey work was completed on

September 14, 2012. Exhibit A, Sneller Affidavit at ¶9.

As noted by this Court duly noted, R.C. 163.05 requires the State to describe the property

to be taken in a manner that is readily identifiable. Here, the interest being taken by the State is a

flowage easement, and in particular, a flowage easement identifying that area andelevation of

land that is covered when water flows from the Grand Lake St. Marys spillway such that it leaves

the bounds of the Beaver Creek and floods Relators' parcels.

Although Relators provided rough drawings of the approximate area of flooding on their

parcels in their petition for the Writ of Mandamus, this Court found only that a taking occurred,

but did not determine the extent of flowage easements alleged to be taken on each of the parcels.

Instead, this Court directed that the Mercer County Common Pleas Court should deterniine that

issue. The State, cognizant of the trial court's prior rulings in the previous landowner actions

which had already litigated,l knew that the trial court had adopted the extent of the take as the

height of the 2003 July flood event documented by the Mercer County Engineer. ODNR used

1 State of Ohio Department of Natural Resources v. Linn, Mercer C.P., Case No. 08-CIV-251 and State of

Ohio Department of Natural Resources v. Baucher, Mercer C.P., Case No. 08-CIV-250.
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this data from the County Engineer and airborne laser measurements from Ohio's

Geographically Referenced Information Program and GPS field measurements. Exhibit A,

Sneller Affidavit at ¶ 3. Further, in one of the earlier cases, the trial court held that a survey and

metes and bounds legal description must be prepared so that a jury could accurately determine

compensation. State of Ohio Department ofNatural Resources v. Baucher, Mercer C.P., Case

No. 08-CIV-250 March 9, 2010 Judgment Entry, attached as Exhibit B.

ODNR survey unit Chief Robert Sneller, who also handled the survey process in the prior

trial court cases, adopted the same methodology for describing and defming the flowage

easements to be taken in these cases. Capitalizing on some previously developed, limited survey

data near some of parcels involved in this case, ODNR survey staff began to gather the detailed

data needed to generate flood extent and elevation. Exhibit A, Sneller Affidavit at ¶ 4.

Before conducting any field survey work, ODNR's survey staff began conducting

extensive planning, data gathering and calculations. Exhibit A, Sneller Affidavit at ¶ 4. Multiple

survey points are calculated, mapped and later verified in the field. ODNR began this process in

February 2012 and developed the survey mapping data methodology for the whole project area.

Exhibit A, Sneller Affidavit at ¶4. The elevation mapping process is quite complex, using

multiple data sources as well as multiple data collection techniques and technologies. Exhibit a,

Sneller Affidavit at ¶ 3. This process, consistent with that required by the trial court in the

previous cases, but on a much larger scale, required hundreds of hours of work just to develop
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the in-house data, which still had to be verified by actual field survey work. Exhibit A, Sneller

Affidavit at ¶ 91

Next, ODNR developed a plan for individual surveys to generate legal descriptions. The

project was divided into two Phases so that some parcels could be surveyed and prepared more

quickly without waiting for a completion of all surveys. ODNR also developed specifications to

present to outside survey firms so that field surveys could be expedited.

Relator Counsel, Joseph Miller, points to the time it has taken ODNR to complete the

necessary surveys as an aspect of ODNR's delay in accomplishing the Court's mandate. See

Affidavit of Joseph Miller, Exhibit C to Relators' Motion at ¶¶ 3-9. However, as is clear from

the evidence above, Mr. Miller does not appreciate the details of the surveying process. ODNR

was working diligently to plan and accomplish the surveys in a professional, systematic fashion

given the scope of the project and ODNR's knowledge of the detail which would be necessary

for the filing, of the individual appropriations cases. Relators provide no evidence to the

contrary.

To further expedite the survey process, ODNR selected three survey firms already under

contract for other state projects and assigned them to the survey work for the Mercer County

appropriation cases rather than contending with the normal six-month consultant selection

process. Exhibit A. Sneller Affidavit at ¶ 5. ODNR in-house survey staff completed surveys for

the Ebbing and Doner parcels, and then assigned additional surveys to the contract survey staff.

Exhibit A, Sneller Affidavit at ¶ 6-7. The surveying groups completed 100% of the "Phase 1"
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area comprising 20 parcel maps by the end of May, 2012. Exhibit A, Sneller Affidavit at ¶ 6.

The survey firms continue to prepare work for "Phase 2" properties, and completed all 44 parcels

of the "Phase 2" area by September 14, 2012. Exhibit A, Sneller Affidavit at ¶ 8. Mr. Sneller

estimates that 2,500 "man hours" were expended just to complete the survey work generated thus

far. Exhibit A, Sneller Affidavit at ¶ 9. This level of effort is consistent with a respondent

diligently seeking to meet its duties, and Relators have provided no evidence to the contrary.

b. ODNR retained appraisers to determine the value of the flowage
easements on the basis of the surveys.

In addition to creating the need for surveys, R.C. 163.04 requires the State to appraise the

parcels involved in an appropriation, provide the appraisal to the owner, and then make a good

faith offer to purchase the property at least 30 days before the filing an appropriation action. The

appraisal is obviously dependent upon the survey, as the survey defines the area of the flowage

easement, and therefore, informs the determination of the value of the good faith offer and the

scope of work for the appraiser. Determining the value of the flowage easement requires an

assessment of comparable land values in the area, and determining the value of the property

before the taking event and comparing that to the value after the taking. The goal is to determine

a market-based valuation to justify a good faith offer that fairly compensates the landowner for a

flowage which the landowner can accept rather than litigate. R.C. 163.04(A) and (B).

ODNR has limited in-house appraisal expertise, and was required to develop

specifications and seek outside appraisers to conduct each of the appraisals. Exhibit C,

Baldridge Affidavit at ¶ 4; Exhibit D, Wells Affidavit at ¶ 7. The cost of hiring outside
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appraisers required ODNR to obtain approval from the Controlling Board. Exhibit C, Baldridge

Affidavit at ¶¶ 5, 6. As established by the Chief of ODNR's Office Real Estate, the process of

obtaining qualified appraisers familiar with the area and willing to allocate the time for the work

was itself a difficult task. Exhibit C, Baldridge Affidavit at ¶ 4. Originally, ODNR retained two

appraisal firms to conduct the valuations. Exhibit D, Wells Affidavit at ¶ 10. Three additional

firms have now been retained to accelerate the appraisal process. Exhibit D, Wells Affidavit at ¶

13.

Additionally, completion of the surveys and the appraisals required site views. While

counsel for the State worked diligently with counsel for the Relators to coordinate these site

views in a timely manner, scheduling was dependent on several different variables. For the

surveys, the site view schedule was dependent on the on-going data analysis, weather conditions

and the availability of both the survey crews and the property owners. Exhibit E, Paciorek

Affidavit at ¶7. Likewise, the appraisal site views were dependent on the availability of the

appraisers, the property owners and counsel for both sides. Exhibit E, Paciorek Affidavit at ¶ 11.

Coordinating the schedules of so many parties at times proved difficult, and inevitably caused

some delays, especially for the appraisals because Relators demanded that counsel be present

with the property owners. Exhibit E, Paciorek Affidavit at ¶ 12.

As the evidence above establishes, the process to develop a comprehensive plan to

conduct surveys and to complete appraisals could not be accomplished as instantaneously as

Relators insist it should have been. Relators are indeed entitled to compensation; however, the
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process to determine fair compensation is detailed by design so that the State can make a

reasoned determination of a fair value to offer as that compensation - an offer that makes the

landowner whole, but does not squander the taxpayers' resources through over-compensation.

Simply accepting Relators' imprecise sketches of flood lines, rather than doing surveys, or

accepting unsubstantiated assertions of valuation would be a gross abdication of the ODNR's

responsibilities. Instead, ODNR prepared a logical and methodical process that recognized its

statutory duties and the requirements of the very court in which the cases would be filed.

Consistent with that well-thought out plan, ODNR will continue to gather surveys, prepare and

release appraisals, and in turn, will make good faith offers to each Relator.

2. The State of Ohio did not negotiate in bad faith.

a. Early negotiations

Although a global resolution could not be achieved, Relators' claim that the negotiations

were a "ruse" to stave off a contempt filing is not only offensive, it is simply untrue. Soon after

the Court's Writ of Mandamus was issued, the parties began discussions towards a possible

global resolution of all the Relators' claims. On December 14, 2011, Relators' counsel provided

an initial, albeit excessive, demand to ODNR for compensation in excess of $48 million. Exhibit

F, Martin Affidavit, Attachment 1, Letter from Bruce Ingram to William Cole, dated December

14, 2011. The inexplicably high demand caused the Attorney General's Office to request details

regarding the calculation of the amount and to inform counsel that more time would be needed

for review and response on December 27, 2011. Exhibit F, Martin Affidavit, Attachment 2,

Letter from William Cole to Bruce Ingram. After receiving additional details from Relators'
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counsel in a January 3, 2012 reply letter, ODNR and the Attorney General's Office (AGO)

developed and received Office of Budget and Management (OBM) approval to convey a

counter-offer and, on February 21, 2012, offered $6.2 million to settle all the claims in this case.

Exhibit F, Martin Affidavit, Attachment 4, Letter from Daniel Martin to Bruce Ingram dated

February 21, 2012. Relators rejected that counter-offer, and no further global settlement

discussions took place from mid-February to early June. Exhibit F, Martin Affidavit,

Attachment 5, Letter $om Bruce Ingram to Daniel Martin dated February 22, 2012. In the

meantime, ODNR began preparing cases for filing. Exhibit G, Damschroder Affidavit at ¶ 7.

As depicted in detail above, ODNR began preparing survey data and contracting with

outside vendors so that surveys and legal descriptions could be prepared, and initially engaged

two outside independent appraisers to take the surveyed flowage easements and prepare

appraisals that would form the basis for the good faith offers required by R.C. 163.04(B).

Exhibit A, Sneller Affidavit at ¶ 4; Exhibit D, Wells at ¶ 10.

b. Discussions with the Mercer County Common Pleas Court

Early in 2012, attorneys from the Attorney General's office and counsel for the Relators

contacted the trial court and established regular preliminary case management conference calls to

advise Judge Ingraham of the Mercer County Common Pleas Court about how the cases would

be filed, and the status of work on the surveys and appraisals. Exhibit F, Martin Affidavit at ¶ 7.

Counsel for the State explained the methodology that ODNR proposed using to prepare cases,

and advised that cases would be filed as the surveys and appraisals were completed, but that it
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would take an initial investment of time for ODNR to generate the flood elevation data needed

for flowage easement surveys. Exhibit F, Martin Affidavit at ¶ 8.

During these pretrial conferences, Relators' counsel began to threaten a contempt filing

and asserted that this Court's December 2011 Order required the State to simultaneously and

immediately file all the appropriations cases in Mercer County Common Pleas Court. Relators'

counsel contended that the State should rely upon the Relators' affidavits and photos submitted

before this Court as the sole evidence to determine the extent of the flowage easements. The trial

judge did not agree with Relators' counsel, and he reminded them that he had required detailed

surveys in the previous cases, and expressed approval for the systematic preparation of the cases

for trial as explained by counsel for the State. Exhibit F, Martin Affidavit at ¶ 7, 8. Separately,

counsel for the State attempted to explain to Relators'counsel the amount of work needed to

prepare the surveys and appraisals, including the need to pursue outside assistance through state

contracting procedures; Exhibit F, Martin Affidavit at ¶ 8; Attachments 8, 14, Letters of March

30, 2012 and May 31, 2012 from Daniel Martin to Joseph Miller, and suggested ways that the

process could be streamlined if some additional information or factual stipulations could be

obtained from the Relators. Exhibit F, Attachment 14, Letter from Dan Martin to Joseph Miller

dated May 31, 2012.

c. Resumption of the global settlement negotiations.

On May 16, 2012, ODNR made offers pursuant to R.C. 163.04 for a group of two parcels

owned by the Ebbing family ($492,000.00) and five parcels owned by the Doner family
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($1,277,300.00). Exhibit F, Martin Affidavit, Attachments 9, 10, Letters from Daniel Martin to

Bruce Ingram dated May 16, 2012. The State provided copies of the appraisals, legal

descriptions, and survey maps. Id. On May 22, Relators' counsel responded with a rejection

letter, and demanded $921,150.00 for the Ebbing property, and $2,641,493.75 for the Doner

property, but provided no conflicting appraisal or other facts to support their demand. Exhibit F,

Martin Affidavit, Attachment 11, Letter from Joseph Miller to Daniel Martin dated May 22,

2012. Counsel for the State responded on May 29, seeking additional information to understand

the large valuation discrepancy in light of previous trials establishing valuation in Mercer County

and suggesting that the State could file these two cases if no settlement could be reached.

Exhibit F, Martin Affidavit, Attachment 12, Letter from Daniel Martin to Joseph Miller dated

May 29, 2012.

In early June, 2012, Realtors' counsel suggested a "face-to-face" meeting to again discuss

a global resolution of the cases. Exhibit G, Damschroder Affidavit at ¶ 8. Counsel from the

Attomey General's Office, ODNR in-house counsel, ODNR Director Zehringer and Assistant

Director Shimp met with Relators' counsel Joseph Miller and Bruce Ingram on June 12, at

ODNR. Both parties discussed the value of reaching an overall global resolution. Assistant

Director Shimp explained the difficulty in making a global resolution proposal. He clearly

pointed out that any global settlement would have to come via an appropriation by the General

Assembly since the amount of money necessary to settle this case was not in ODNR's budget,

and may even be difficult to find in the State's budget at that particular time. Exhibit H, Shimp

Affidavit at ¶¶ 4-6. Assistant Director Shimp then noted that, because of the amounts of money
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being discussed, any agreement reached by the parties would necessarily have to be approved by

various senior government officials and, ultimately, the General Assembly through

appropriation. Id. Counsel with the Attorney General's Office reminded all parties that the

Attorney General would also need to approve a final settlement. Id.

Although discussing the budgeting process would seem unnecessary, there are very real

fiscal issues that had to be considered in settlement discussions of this magnitude. Assistant

Director Shimp felt it was important to explain in detail that the existing ODNR budget did not

have a line item specifically empowering ODNR to pay Relators' claims. In fact, given the

dollar amounts Relators were demanding and the then-current budgetary constraints, it was not

certain that there would be funds available in the State budget as a whole to satisfy a potential

agreed settlement at that moment. Id. Fiscal year budgets had been set months previously and

ODNR had no funds within that budget to settle the cases and therefore any agreement reached

in that conference room was only a first step to a potential settlement. Many other senior

executive officers and legislative leaders would have to approve the result. Id.

After these discussions and the assurances from Relators' counsel that they had already

explained these requirements to their clients, ODNR General Counsel William Damschroder

asked Realtor's counsel to consider whether a proposal of $5,000.00 per acre for all acreage

involved in the case would be a number their clients might consider for a global resolution.

Exhibit H, Shimp Affidavit at ¶ 7; Exhibit G, Damschroder Affidavit at ¶ 9.
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Relator's counsel expressed interest in exploring that number further with their clients.

Exhibit H, Shimp Affidavit at ¶ 7; Exhibit G, Damschroder Affidavit at ¶ 9. Counsel for the

State reminded Relator's counsel that two cases (Doner & Ebbing) were prepared for filing and

could be filed immediately if counsel was concerned about maintaining progress, and Mr.

Ingram and Miller advised that it would be "problematic" to file the cases if the parties were

discussing resolution, and to "hold off' on filing. Exhibit H, Shimp Affidavit at ¶ 7; Exhibit G,

Damschroder. Affidavit at ¶ 9; Exhibit F, Martin Affidavit at ¶ 14. At the June 12 meeting,

ODNR also hand-delivered to Relators' counsel copies of completed surveys and legal

descriptions for 27 parcels of land contained in "Phase I" of the survey work. Exhibit E,

Paciorek Affidavit at ¶ 13. Also on June 12, the Assistant Attorney General Tara Paciorek

mailed a letter memorializing the results of the meeting. Id at ¶ 14.

In a June 19, 2012 return correspondence, Relators' counsel rejected any suggestion their

clients could accept $5,000.00 an acre, and stated that the $5,000 per acre figure would not fairly

compensate a small number of purely residential and commercial clients they represented.

Counsel instead only slightly revised Relators' December 14, 2011 global settlement figure of

$48 million to a total of $43,559,769. Exhibit F, Martin Affidavit, Attachment 17, Letter from

Bruce Ingram to Daniel Martin dated June 19, 2012. This counter-offer included resolution of

claims for an additional client who was not a part of this Mandamus action, and it included

property owned by another commercial client known as Case Leasing, which had been

previously compensated for damages for flooding in an Ohio Court of Claims case. Id.

Relators' response went on to categorically rule out the $5,000 an acre figure discussed at the
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June 12 meeting stating, "While we remain committed to working with you to reach a global

settlement, we cannot ask our clients to resolve these casesan the basis of $5,000/acre, which is

only 60% of the likely damage to their property's value and, with the passage of time, cannot be

reasonably equated to the payments made in the prior settlements. And, again, that $5,000/acre

is only 6.2% above what ODNR's appraiser states must be paid. These facts make ODNR's

offer-while productive to further discussions-wholly inadequate." Id. (emphasis added).

This letter also documented the Relators' counsel's recognition of at least the contingent.

nature of the discussion with respect to appropriations stating, "Also, as this settlement is

contingent upon approval by the General Assembly, it is imperative that our clients receive some

protection in the form of a penalty for the failure of ultimate approval and payment of this

amount by a date certain. We therefore demand payment of $5,000,000 for failure by ODNR

and the State of Ohio to pay the settlement amount by January 15, 20122." Id.

Counsel for ODNR responded on June 22, 2012, expressing disappointment with the

Relators' position, noting the limited movement from the initial demand made in December,

2011, and the need to further consult internally before offering a substantive response to the June

19 letter. Exhibit F, Martin Affidavit, Attachment 18, Letter dated June 22, 2012 from Daniel

Martin to Bruce Ingram. On June 26, Mr. Ingram responded recognizing the large gap between

positions and threatened to pursue contempt proceedings. Exhibit F, Martin Affidavit,

Attachment 19, Letter from Bruce Ingram to Daniel Martin dated June 26, 2012.

z Counsel undoubtedly meant January 15, 2013.
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On June 29, the State responded to Relators advising that the matter was discussed with

management officials and proposed a global settlement of the cases in the Doner Mandamus

litigation of $24,205,000. Exhibit F, Martin Affidavit, Attachment 20, Letter from Daniel Martin

to Bruce Ingram. This letter also clearly rejects Relators' demand for a "liquidated damages"

provisions , and explains, "If your clients agree to this offer, we pledge to promote the settlement

and the necessary funding of it with legislative and executive leaders so that the money needed is

available as soon as possible. During any interim period, we also pledge to work with you to

fmalize the language of all easements and releases needed to resolve this matter in total.

However, we cannot and will not agree to bind the General Assembly with the punitive measures

which you propose." Id. Further, the letter clearly articulates ODNR's willingness to undertake

filings even while the discussions were underway: "If, for whatever reason, your clients decline

this offer, we will file the first two appropriation actions with the Mercer County Common Pleas

Court next week. We will then commence gathering the surveys and appraisals to file additional

cases as expeditiously as possible." Id.

After the June 29 letter, Relators' counsel Bruce Ingram and ODNR General Counsel

William Damschroder exchanged e-mails and Mr. Ingram suggested another face-to-face

meeting between counsel. Exhibit G, Damschroder Affidavit at ¶ 12,Attachment 1, email string

commencing July 5, 2012,,between Bruce Ingram to William Damschroder. That meeting

occurred on July 12, 2012. Relators' counsel suggested their clients would likely settle their

claims if the State would pay an additional $2.267 million over the $24,205,000 suggested by

ODNR, plus pay another $885,000.00 for several commercial or residential parcels. Exhibit G,
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Damschroder Affidavit at ¶ 13; Exhibit F, Martin Affidavit at ¶ 18. At the close of the meeting,

Mr. Ingram requested that ODNR not reduce its substantive response to writing, but to

communicate via phone. Exhibit F, Martin Affidavit at ¶ 18; Exhibit G, Damschroder Affidavit

at ¶ 13. Counsel for the State agreed to communicate that position to their respective

management and provide a substantive response.

Counsel indeed reported back to ODNR and in turn, ODNR staff and AGO staff briefed

senior management as reported in an update letter to Relators' counsel on August 1, 2012.

Exhibit G, Damschroder Affidavit at ¶ 14; Exhibit F, Martin Affidavit at ¶ 19,Attachment 22,

Letter from Daniel Martin to Bruce Ingram dated August 1, 2012. The letter indicated that a

final decision from senior executive officials was pending, and, that consultation with legislative

leadership was needed. After further internal discussions, it was decided that ODNR would not

accept the Relators' latest demand or entertain further global settlement discussions and would

file individual appropriations cases in accordance with the procedures set forth in R.C. Chapter

163. Exhibit G, Damschroder Affidavit at ¶ 14; Exhibit F, Martin Affidavit at ¶ 20; Exhibit H,

Shimp Affidavit at ¶ 9.

Consistent with Relators' counsel request to avoid written communication, William

Damschroder, Dan Martin, and Assistant Director Shimp held another face-to-face meeting with

Relators' counsel on August 9, 2012. Bruce Ingram, Joe Miller, and Fred Mills came to ODNR

where they were advised that ODNR's decision was not to accept the Relators' latest demand,

not to make another counter-proposal, and to proceed with the appropriation process for the

19



cases through the Mercer County Common Pleas Court. Exhibit F, Martin Affidavit at ¶ 20;

Exhibit H, Shimp Affidavit at ¶ 10; Exhibit G, Damschroder Affidavit at ¶ 15. As was the case

with the Ebbing and Doner cases, and consistent with R.C. 163.04, each Relator would receive a

good faith offer at least 30 days prior to the filing the appropriation petition.

There is absolutely no basis for Mr. Ingram's claim that Governor Kasich or any

government official said that no amount of money would be offered to Relators. While the

representatives of ODNR and the Attorney General did indeed advise Relators' counsel that no

global settlement would be further considered at this time, it was also clearly conveyed that the

State understood and acknowledged its obligation to compensate the landowners but would do so

through the regular statutory appropriation process. Exhibit F, Martin Affidavit at ¶ 20; Exhibit

G, Damschroder Affidavit at ¶ 15.

d. Work to prepare individual cases for filing continued during negotiations.

While these discussions occurred, Relators' counsel were fully aware that the State was

continuing to do work necessary to prepare for the appropriations. During the time settlement

discussions were taking place, counsel for the State and ODNR representatives continued to

work with Relators' counsel to coordinate surveys on Relators' property. Exhibit E, Paciorek

Affidavit at ¶ 7. In addition, preparations to conduct additional appraisals were ongoing. Exhibit

E. Paciorek Affidavit at ¶ 11. Additional appraisal site views and tabletop work was undertaken,

but was hampered by scheduling difficulties of both the appraisers and Relators. Exhibit E,

Paciorek Affidavit at ¶ 11. ODNR's appraisers desired to talk to the property owners about their
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properties, but Relators' counsel insisted on limiting this dialogue and demanding that counsel be

present for each visit with the property owner. Nonetheless, AAG Paciorek diligently attempted

to make the logistical arrangements demanded by Relators' counsel that would allow field

appraisal work to continue. Id. at ¶ 7. Notwithstanding these limitations, significant survey

work and underlying appraisal work continued through the settlement talks.

e. Relators have failed to show any evidence of bad faith.

The overwhelming evidence contained in the Exhibits attached hereto, and only partially

summarized in the past five pages of details, demonstrates without question that ODNR

negotiated fully and fairly in an attempt to resolve Relators' claims. The negotiations began

almost immediately after this Court's decision and continued until the Relators did not accept the

ODNR's contingent settlement proposal of $24,205,000 and ODNR declined the Relators'

counter-offer of $27, 322,146, facts which are conveniently missing from Relators' Motion and

supporting evidence.

Relators attempt to impute bad faith to ODNR because they ultimately refused the

Relators' demands. There is no basis in fact or law for their position. Like all negotiations, there

were settlement proposals, which were later rejected by counter-proposals from both parties.

And similar to all negotiations, all of the settlement proposals were contingent upon approvals

being obtained by decision-makers, whether those decision-makers be the Relators themselves or

senior government officials. Those ground rules were more than adequately discussed by the

parties and crystal clear in the minds of counsel and the client representatives. The State's
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decision-makers did nothing different than Relators had done in negotiations -- they made a

decision not to accept a settlement demand. Exercising the right to refuse an offer is not bad

faith, and Relators have failed to establish such bad faith by any standard of proof.

B. RELATORS' REQUESTS FOR RELIEF ARE ILLEGAL, INAPPROPRIATE
AND/OR BARRED BY RELATORS' CONDUCT

1. Relators have failed to seek relief pursuant to the proper statute.

Relators have failed to show by clear and convincing evidence that ODNR acted in

contempt of this Courts mandate. However, even had they succeeded, the relief requested cannot

or should not be granted. Relators sued for and received a peremptory writ pursuant to R.C.

Chapter 2731. See Complaint for Writ of Mandamus filed July 17, 2009. That Chapter has

specific remedies should there be any failure by a public body to perform any duty enjoined by

the writ. R.C. 2731.13. Here, Relators have failed to even cite Chapter 2731, but rather request

relief pursuant to Chapter R.C. 2705, the general statute governing contempt of court of any

type. Even assuming that Relators had established that ODNR had failed to comply with the

Writ, their specified remedy is set forth in R.C. 2731.13, which states:

When a peremptory mandamus has been directed to a public officer, body, or
board commanding the performance of a public duty specially enjoined by
law, and the court finds that such officer, or a member of such body or board,
without just excuse, refused or neglected to perform the duty so enjoined, such
court may impose a fine not exceeding five hundred dollars upon such officer

or member.
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It is axiomatic that a specific statute controls over a general one. "It is a well settled rule of

statutory construction that where a statute couched in general terms conflicts with a specific

statute on the same subject, the latter must control." Humphrys v. Winous Co., 165 Ohio St. 45

(1956); see also Bellian v. Bicron Corp., 69 Ohio St. 3d 517, 519 (1994); State v. Taylor, 113

Ohio St.3d 297, 300 (2007); See also R.C. 1,51. Therefore, had Relators been able to establish

that ODNR had failed to comply with the peremptory writ, the appropriate relief would be the

fine prescribed by R.C. 2731.13. The relief requested by Relators is neither legal nor

appropriate.

2. A civil contemnor must be given an opportunity to purge the contempt.

In cases of civil contempt, the primary purpose of sanctions is remedial or coercive in

nature and for the benefit of the complainant. Brown v. Executive 200, Inc., 64 Ohio St.2d 250,

253(1980) (Any remedy in civil contempt proceedings is designed to be "remedial or coercive

and for thebenefit of the complainant."). Contempt is not, however, designed to be punitive. Id

at 253-54 (distinguishing between the nature of civil versus criminal contempt). Civil contempt

utilizes sanctions to coerce the contemnor to comply with the court's order and punishments

imposed upon a finding of civil contempt must afford the contemnor the opportunity to purge the

contempt. Id. at 254-255; See also, Denovchek v. Bd of Trumbull County Commissioners, 36

Ohio St.3d 14, 16, 520 N.E.2d 1362 (1988).

In their Motion, Relators ask the Court to impose a fine on ODNR "commensurate with

the magnitude of the continuing injustice" and ODNR's alleged "contemptuous and bad faith
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conduct " Relators' Motion to Show Cause at p. 3. However, R.C. 2705.05, pursuant to which

Relators did sue, provides that for a first offense a court may impose "a fine of not more than

two hundred fifty dollars, a defmite term of imprisonment or not more than thirty days in jail, or

both." R.C. 2705.05(A)(1). However, as noted above, even a sanction that comports with the

statutory provision should be imposed conditionally so that any contempt may be purged.

3. The other relief requested by Relators is illegal, inappropriate or both.

Relators also seek an order that ODNR "(4) commence within thirty (30) days all

appropriation proceedings to compensate Relators for all property they identified in their sworn

testimony before this Court that ODNR has unlawfully possessed; and (5) "deposit at the date of

filing of the appropriation proceedings ODNR's fair market value detennination of the just

compensation to which Relators are entitled." Relators' Motion to Show Cause at p. 3. These

reniedies are inconsistent with the very statutory process with which this Court had mandated

ODNR comply, and they would have this Court amend its mandate, divesting the trial court of

the power it is to exercise in the appropriations proceedings. Circumvention of the statutory

scheme for appropriations in this manner is contrary to Ohio law. Cosby v. Cosby, 96 Ohio St.

3d 228 (2002) (a court may not order a state agency to act in contravention of specific statutory

restrictions).

This Court's mandate specifically contemplated the filing of appropriations cases

pursuant to R.C. Chapter 163 ordered that "the extent of the taking will be made by the court

presiding over the appropriation proceeding. See R.C. 163.05... ." Doner at ¶ 86. As noted
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above, R.C. Chapter 163.05 requires the public agency filing an appropriations case identify

with sufficient particularity the property to be taken and when that taking, as it is in the Relators'

cases, is for less than a fee simple interest, it requires:

In the event of an appropriation of less than the fee of any parcel or of a fee in less
than the whole of any parcel of property, the agency shall either make available to
the owner or shall file in the office of the county engineer, a description of the
nature of the improvement or use which requires the appropriation, including any
specifications, elevations, and grade changes already determined at the time of
the filing of the petition, in sufficient detail to permit a determination of the
nature, extent, and effect of the taking and improvement.

R.C. 163.05(G) (emphasis added).

Although it would seem axiomatic that the hand-drawn, hand-colored sketches on

reproduced aerial photos would fail to satisfy this provision, that debate is unnecessary. In the

previous flowage easement appropriations cases in the same trial court, the issue was specifically

litigated and the trial judge has ruled that the phrase "sufficient detail to permit a determination

of the nature, extent, and effect of the taking" required a surveyed property description with

metes and bounds. State of Ohio Department of Natural Resources v. Baucher, Mercer C.P., No.

08-CIV-250, March 9, 2010 Judgment Entry at p.5, 7-9.

Relators now seek to circumvent this Court's mandate, the statutory requirements, and

the trial court's ruling in two different ways. First, they seek a filing of all cases within 30 days.

As shown by the incredible amount of work necessary to obtain surveys and appraisals to

properly comply with R.C. Chapter 163, Relators would have this Court require an impossible

act, which, in order to meet the requested time limit, would also require ODNR to violate
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Chapter 163's requirements for (1) identifying with sufficient detail the property to be taken, (2)

determining the value of that property, (3) giving notice of the appropriation, and (4) making a

good faith offer 30 days prior to the filing. Second, the remedy would undo this Court's order

that the trial court detennine the extent of the taking and have this court, on the basis of drawings

that do not meet the necessary detail required by R.C. 163.05, determine the extent of the taking.

Both portions of Relators' requested remedy are inappropriate and illegal, even if contempt had

been established by clear and convincing evidence.

Relators also seek an order requiring the filing of a deposit representing the fair

market value of the property taken at the time of the filing of the cases. Again, to require

deposits within 30 days would make this requested relief inappropriate and illegal for all the

reasons described immediately above. In addition, such an order would be inappropriate because

it would unnecessarily limit ODNR's discretion in filing the appropriations cases.

The Ohio Revised Code provides a process for posting a deposit in advance of an

appropriation, but the statute clearly allows this to be a discretionary, and not a mandatory

action. This "quick take" mechanism allows an agency to take property before final

compensation is fixed.

A public agency, other than an agency appropriating property for the purposes
described in division (B)' of this section, that qualifies pursuant to Section 19
of Article I, Ohio Constitution, may deposit with the court at the time of filing
the petition the value of such property appropriated together with the damages,
if any, to the residue, as determined by the public agency, and thereupon take
possession of and enter upon the property appropriated.
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R.C. 163.06(A). Even assuming that there were contemptuous behavior by the State, which,

again, Relators have failed to show by clear and convincing evidence, eliminating ODNR's

discretion to post deposits would not be appropriate. In these cases, property owners are not

being dispossessed of their property. At most, there is occasional, temporary damage to their

property for which a flowage easement is necessary.

It is also important to note that ODNR has indeed filed a deposit representing the fair

market value of the flowage easement with the trial court prior to the filing of each of the seven

cases it has filed as a result of the modification of the Grand Lake St. Marys spillway. However,

even were contemptuous behavior shown, there is no basis for any limitation on ODNR's

exercise of its statutory discretion.

Should ODNR choose not to post the deposit, Relators are protected against any delay in

the payment of the compensation. Relators would, after a verdict is entered, be entitled to

interest pursuant to R.C. 163.17 if the compensation award is not paid or deposited within 21

days after entry of the award. This provision protects against fiirther loss to the landowner once

proper valuation is determined by the jury. Relators have not established any facts or

contemptuous behavior that would justify the Court removing ODNR's discretion to post

deposits or not as set forth in the clear statutory language.

4. Relators' counsel actively delayed the appropriation proceedings and cannot
now request a finding of contempt for that delay with clean hands.

If there is clear and convincing evidence of anything in this case, ample documentation

establishes that Relators' counsel requested that the State delay key aspects of the appropriations
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process to serve their own purposes. First, at the June 12, 2012 meeting, counsel for ODNR

suggested that the State could and would continue a two track process of global settlement

discussions while filing the first two cases and continuing the process. Exhibit F, Martin

Affidavit at 14; Exhibit G, Damschroder Affidavit at ¶ 9. However, Relators' counsel asked that

the ODNR stand down from filing any cases until Relators requested otherwise. Exhibit F,

Martin Affidavit at 14 ; Exhibit G, Damschroder Affidavit at ¶ 9, Exhibit E, Paciorek Affidavit at

¶ 13. This requested course of action was confirmed in writing. Exhibit F, Martin Affidavit,

Attachment 16, June 12 letter from Daniel Martin to Bruce Ingram. Relators' counsel made it

clear that the filing of any cases would negatively impact their discussions with their clients

about a global settlement. In addition, Relators' counsel contacted the counsel for the State by

phone and asked that the ODNR "hold-off' releasing any additional final appraisals while

discussions were occurring. Exhibit F, Martin Affidavit at ¶ 14. To the extent any delay was

incurred as a result of these requests by Relators, they should be estopped from now claiming

that ODNR is in contempt for honoring their requests or that the Relators have been harmed or

damaged as a result of that delay.

The affirmative defense of estoppel defeats the Relators' Motion to Show Cause.

"Equitable estoppel precludes a party from asserting certain facts where the party, by his

conduct, has induced another to change his position in good faith reliance upon that conduct."

State ex rel. Cities Service v. Orteca, 63 Ohio St.2d 295, 299, 409 N.E.2d 1018 (1980). "The

purpose of equitable estoppel is to prevent actual or constructive fraud and to promote the ends
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of justice." Ohio State Bd. of Pharmacy v. Frantz, 51 Ohio St.3d 143, 145, 555 N.E.2d 630

(1990).

Relators induced ODNR to delay filing the appropriation cases, and did so for Relators'

own purposes. Having done so, they cannot now backtrack and claim anything to the contrary or

any damage because of it. Because the Relators interfered with or were complicit in any delay in

the completion of the R.C. Chapter 163 appropriations process, they are therefore estopped to

assert contempt or any other damage from or sanction for that delay.

5. An award of attorney fees is not appropriate in this case.

Relators have failed to establish that ODNR is in contempt of this Court's mandate. The

weight of evidence establishes that ODNR has diligently followed both the path. of gathering the

necessary evidence by which these appropriations cases can be filed and has attempted in good

faith to settle the cases without need for litigation. Accordingly, the request for attorney fees

must fail.

Should the Court find that ODNR has not substantially complied with the commands of

the Court's December 1, 2011 Writ, it still should not include an award of attorney fees. An

award of attorney fees would be contrary to Ohio's long adherence to the "American rule" with

respect to recovery of attorney fees. Wilborn v. Bank One Corp., 121 Ohio St.3d 546, 548

(2009). The "American rule" holds that a prevailing party in a civil action may not recover

attorney fees as a part of the cost of litigation. Id,; citing Nottingdale Homeowners' Assn., Inc. v.

Darby, 33 Ohio St.3d 32, 33-34 (1987).
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Exceptions to this rule are generally made in instances where a statute or an enforceable

contract specifically provides for a losing party to pay the prevailing party's attorney fees, or

when the prevailing party demonstrates bad faith on the part of the unsuccessful litigant.

Wilborn at 546, 548. However, these exceptions do not exist in this case. Therefore, even if

Relators had met their burden of proof in esYablishing contempt, it would remain within the

discretion of the Court to award attorney fees, and such an award is not merited in this case

where ODNR has been diligently taking steps to accomplish the Court's mandate.

C. A HEARING ON RELATORS' MOTION IS NOT REQUIRED

Relators have filed the instant motion pursuant to S.Ct. Prac.R. 14.4 which specifies the

process for the filing of motions and responses. No hearing is provided in that or other rules

governing motions practice in the Supreme Court. Moreover, Relators' motion relates to an

original action in mandamus that was filed and litigated on the basis of pleadings and without

evidentiary hearing. The parties have had ample opportunity to submit evidence in support of

their relative positions and have done so. Further hearings should not be required.

IV. CONCLUSION

Relators' Motion should be denied. ODNR proceeded in good faith to comply with this

Court's December, 2011, Writ, and Relators have failed to demonstrate by clear and convincing

evidence any conclusion to the contrary. ODNR developed a responsible plan to develop and

file the appropriations cases consistent with the requirements of R.C. Chapter 163, and it has
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made significant progress in that process. At the same time, ODNR attempted to settle all of the

cases on a global basis, but was unable to do so

Relators' anger with these failed negotiations is palpably depicted in this Motion;

however, Relators have utterly failed to prove contemptuous behavior by ODNR. The

overwhelming evidence shows that ODNR has been following and continues to follow the steps

required by law to file the 80 appropriations cases required by the Court's mandate. If there

were any delay in this process, it was invited by the Relators during the failed concurrent

negotiations and it cannot now be the basis for their claims of contempt.

Respectfully Submitted,

Dale T. Vitale (0021754)
Daniel J. Martim(0065249)
Tara L. Paciorek (0082871)
Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road, Bldg. D-2
Columbus, Ohio 43229
Tel.: 614.265.6870
Fax: 614.268.8871
dale.vitale@ohioattorney ee nerat.gov
daniel martinna ohioattorneygeneral.¢ov
tara paciorek@ohioattorneY ee neral. o^v

Attorneys for Respondents
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was served upon:

Bruce L. Ingram

Joseph R. Miller

Thomas H. Fusonie

Martha C. Brewer

Vorys, Sater, Seymour and Pease

52 East Gay Street

Columbus, Ohio 43215

by ordinary mail and electronic mail on this the 17`t' day of September, 2012.

Dale T. Vitale



STATE OF OHIO )
)SS:

COUNTY OF FRANKLIN )

RE: Doner et aL, v. ODNR, Case No. 2009-1292

AFFIDAVIT OF ROBERT SNELLER

Now comes Robert Sneller, having been first duly sworn, attests and affirms from

his personal knowledge, the following:

1. I, Robert Sneller, am a Professional Surveyor with the Ohio Department of
Natural Resources (ODNR), Office of Real Estate. I am the manager of the Survey
Section of the Office of Real Estate and I have two full time employees, a Surveyor and a
Survey Technician. The ODNR Survey Section is the only group within ODNR that has
the duties of boundary surveying of the approximately 600,000 acres of Park-, Forest-,
and Wildlife-owned lands. My responsibilities include reviewing real estate issues that
involve surveying, conducting surveys for ODNR and contracting with private surveying
consultants for surveys that are beyond ODNR's capacity.

2. In 2009 I was involved in conducting surveys and preparing survey plats and legal
descriptions for the flowage easements that were to be acquired as part of the Post

appropriation cases. There were 5 property owners with a total of 17 parcels of which we
conducted 13 surveys and described 1,255 easement acres. Since we had never attempted
a survey of this complexity, much time was required in planning and research.

3. In the Post appropriation cases we were advised by our counsel to base the
surveys on the extent of the flooding that occurred along the Beaver Creek and Wabash
River in July of 2003 and to use high-water measurements that were taken by the Mercer
County Engineer in 2003. Much effort was required to verify the high-water
measurement and to ensure that everything was based on the same vertical datum. It was
decided that the best approach was to locate the flood contour on the ground by
determining the existing ground surface contours by using airbome light detection and
ranging ("LIDAR") data from Ohio's Geographically Referenced Information Program
(OGRIP), together with field measurements using GPS and conventional instruments.
This overall project took approximately a year and half to complete.

4. On February 1, 2012, I attended a meeting with our attorneys from the Ohio
Attorney General's Office to discuss how to conduct the necessary survey work to
acquire flowage easements for all of the properties associated with the Doner cases. The

Doner cases involved approximately 6 times the amount of parcels and 10 times as many

property owners as the Post cases. There were several additional meetings where we
discussed various methods and procedures concerning the surveys, but it was eventually
decided that we would conduct the new surveys in the same manner as the surveys
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conducted for the Post cases. At that time, we began to gather the extensive data

necessary to conduct these surveys.

5. At the beginning of February, 2012, my support staff was already busy on other
projects and was not immediately available. Because of this and the fact that the scope

and time frame of the survey project for the Doner cases far exceeded ODNR's in-house

capabilities, it was determined that we would have to contract out most of this survey
work. Our normal consultant selection process takes about 6 months, but we were
fortunate to have 3 survey consultants already under contract. They had been working on
survey projects in other parts of the State. We met with each of the 3 consultants in early
March to review their capability and availability to work on this project. I provided each
of the consultants with a file for each parcel that included an aerial map of the parcel, a
copy of the Title Report for the property, and a copy of the Relators' Affidavits
describing the extent of the flooding. I also provided them with data from the previous

Post surveys and explained the methodology developed in those cases that would need to

be applied to the Doner parcels. We also told the consultants to stop work on their

current State projects.

6. Even though these 3 survey consulting firms were already under contract with
ODNR, it was necessary to allocate additional funds for this Doner case project and to

supplement their contracts. The process of obtaining additional funds to supplement
these contracts took approximately 3 months to accomplish. During this time, we were
able to start the survey work on Phase 1 of the project by using existing funds in their
contracts. Phase 1 of the project consisted of all of the parcels in the westerly 4 miles of
the project area. We assigned our consultants 20 parcels in this area to evaluate and if
necessary conduct surveys. ODNR was able to conduct our own in-house surveys for the
Doner and Ebbing properties which are adjacent to parcels that we surveyed for the Post

cases. In total, there were 27 parcels in Phase 1 of the project and all surveys were

completed by the end of May, 2012.

7. Phase 2 of the project began on June 14, 2012, when I received word that the
Supplemental Agreements with our 3 outside survey consultants had been fully executed
providing the funds needed to finish to entire project. I again met with all three
consultants and outlined the scope of Phase 2. Each consultant was assigned between 16
and 19 parcels of the remaining parcels. The total number of remaining parcels for Phase
2 was 44. All of these parcels appeared to be within the limits of the 2003 flood
elevation on the Beaver Creek and the Wabash River. The consultants were instructed to
continue using the same methodology that was used in Phase 1. The consultants were
advised to commence field work as quickly as possible with the hope that the field work
would take place before the corn crop was at full height. This proved to be impossible
and as a result most field surveys took place in mid-July when the corn was taller making

the survey work more difficult. '

8. I received al144 of the completed Phase 2 surveys by September 14, 2012. There
remains 12 outlying parcel and an additional 10 parcels on the Upper Wabash that have
not been surveyed because these parcels, are located above the flood levels of 2003 as
determined by the Mercer County Engineer's measurements. ODNR is prepared to
survey these 22 parcels when instructions clarifying the survey approach are forthcoming.



9. As of September 14, 2012, ODNR will have completed work on 68 of the original
91 parcels of land. Approximately 2,500 man-hours by in-house and outside survey
crews have been devoted to completing the project since February 2012. Hundreds of
these hours were spent just developing the in-house data necessary to complete the field

work.

Further Affiant sayeth naught.

Robert Sneller, PS
Survey Manager
Ohio Department of Natural Resources
2045 Morse Road, Building E-2
Columbus, OH 43229

+w-
Sworn to and subscribed to me this L day of September, 2012.

SEAL

DERALD E. DAILEY, Allorney At Law
NOTARY PUBUC, STATE OF OHIO

MyconoNssionhasnnnxpiraSiondah,
SeWon 147.03 R. C.
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IN THE COURT OF COMMCIVIL
DIV S QNMERCER

COUNTY, OHIO

STATE OF OHIO DEPARTMENT OF
NATURAL RESOURCES

Plaintiff FIL ^
D

Jvs. / ff
MAR 0 ^ 2014

et al .,UCHER,RICHARD L. BA

Defendants

Case No. 08-CIV-250

JUDGMENT ENTRY - DECISION ON
MOTION OF DEFENDANTS
BAUCHEPS TO EXCLUDE NEW
LEGAL DESCRIPTION, SURVEY
MAP AND APPRAISAL OF
PLAINTIFF, OR IN THE
ALTERNATIVE, MOTiON TO
pISM13S PETITION AS VOID

This matter is before the court for decision on the motion of defendants Richard L.

Baucher and Patricia Baucher to exclude new legal description, survey map, and appraisal

of plaintiff, or in the altern8tive, motion to dismiss petition as void originally filed

November 12, 2009, and corrected by motion filed November 13, 2009. Plaintiff filed its

memorandum contra to the corrected motion on November 20, 2009, and defendants

Bauchers filed their reply in support of their corrected motion on November 30, 2009.

This matterwas initiated bythe plaintiffs filing of a petition to appropriate easement

and to fix compensation on December 10, 2008, in accordance with the decision of this

court in case number 01-CIV-091, styled State of Ohio ex rel. Leo Post, et al., vs.

Samuel W. Speck, Director of Ohio Department of Natural Resources, which was affirmed

by the Court of Appeals for the Third District of the State of Ohio on December 4, 2006.

In that matter, the court issued a writ of mandamus compelling the Ohio Department of

Natural Resources (ODNR) to initiate appropriation proceedings to compensate certain

landowners for the taking of their properties by flooding resulting from a change in the

management in the water levels and the construction of a new spiliway at Grand Lake

St. Marys. Defendants Richard L. Baucher and Patricia Baucher (Bauchers) were among
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those property owners in the related matter. Bauchers filed their answer on January 9,

2009, and the parties proceeded with discovery and motion practice.

On July 30, 2009, this court issued its judgment entry assigning the matter for trial

by jury commencing November 12, 2009, with two days set aside for same, and ordered

the parties to prepare and submit certain trial preparation documents.

During a September 1, 2009, status conference, counsel advised the court of the

status of trial preparation, specifically with regard to the issue of the adequacy of the

description of the permanent flowage easement plaintiff seeks to have the court order to

be conveyed by Bauchers. In this matter, the easement is identified in the petition by the

permanent parcel numbers and by the map depicting the properties that are set forth in

Exhibit A to the petition. During that conference, ODNR agreed to have undertaken a

survey of the area so that an accurate legal description of the flowage easement sought

to be conveyed may be presented to the jury for its determination of the value to be paid

by ODNR to Bauchers at the jury trial scheduled to commence In November.

At an October 2, 2009, status conference, counsel advised the court that the

licensed surveyor of plaintiff had prepared the metes and bounds description of the

property at issue in this cause and was in the process of finalizing that description,

whereafter, plaintiff intended to amend its complaint to include that description. Counsel

further advised the court that ODNR's appraiser was in the process of finalizing his opinion

as to the value of the property so that his report could be submitted to counfli^tl'>^D

of October, MAR 0 0 2010
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On October 19, 2009, the court conducted a final pretrial during which it addressed

certain motions in limine filed by Bauchers to which ODNR had responded. In summary,

the court memodalized its preliminary ruling in the entry from that final pretrial on

October 21, 2009, in which it set forth its concl usion that consistent with the anticipated jury

instructions, the jury impaneled to hear the cause and renderjudgment in the case will be

required to determine the value of the take, which generally will be defined as the value of

Bauchers' property prior to the take in comparison to the value of that property after the

take, those evaluations by definition to include the use of Bauchers' property prior to the

take and the use of that property after the take.

^At the November 13, 2009, motion hearing, the court admitted

specifically and including a topographical map which was attached to Exhibiti4 oflhe

^

Nine days before trial, specifically on November 3, 2009, the court conducted

another status conference, during which it acknowledged receipt of a letterfrom Bauchers'

counsel, sent by email prior to the conference in which they set forth Bauchers' objections

to the anticipated testimony of the expert of ODNR on the issue of the valuation and heard

informal arguments on the issues raised therein. Because of the issue of the appropriate

description of the property taken, the value of which is to be determined in this cause by

the jury at trial, and in anticipation of the filing of Bauchers' motion to exclude that

testimony, the court, without objection from counsel and by their agreement, vacated the

jury trial and assigned the anticipated motion for hearing for November 12, 2009. By

agreement of counsel, the court heard that motion on November 13, 2009. '1ILED

MAR o # 2010

(P
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petition; page 2 of the appraisal of the expert of ODNR, James Garrett; a survey map; and

page 2 of the re-appraisal by Mr. Garrett. In addition, the court heard the testimony of

Robert L. Sneller, the land surveyor for ODNR, during which testimony the court admitted

an additional exhibit, being a copy of the metes and bounds description he had prepared

consistent with his understanding of the property taken.

In their motion, Bauchers pray that the court exclude as admissible evidence at the

jury trial the metes and bounds description prepared by Mr. Sneller and the re-appraisal

prepared by Mr. Garrett, or in the alternative, dismiss the petftion based upon a finding that

the description attached to the petition is inadequate, thereby establishing that the court

lacks subject matter jurisdiction to hear the matter.

In its response, ODNR requests the courtto allow it to amend the petition to include

the new survey and metes and bounds description on the basis that those describe the

same flowage easement property which was identified in Exhibit A to the petition but in a

much more accurate manner and for which property it was ordered to initiate apprc)^`r^^

proceedings to compensate Bauchers in the earlier mandamus proceedings. M'AR^ir
^'^ ^ 2010

^^^
Initially, Bauchers argue that the metes and bounds description and su 1s

dated October 28, 2009, and the re-appraisal based upon that description contradict the

original petition to appropriate filed December 10, 2008, They argue that that petition to

appropriate "condemned 46 tillable acres on the Bauchers' property for a flood easement."

They claim that the evidence ODNR now seeks to admit before the jury supports its claim

for a flood easement of only 34 acres of tillable ground according to the new appraisal or

7
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only 31 acres according to the survey map.

Page 5

ODNR argues that the metes and bounds description is simply more accurate of the

flowage easement based upon the 2003 flood which established the basis for this court's

order in the mandamus action that ODNR initiate these proceedings. ODNR claims that the

appropriate acreage was originally 43.2, but after removing a triangular parcel located

along Bauchers' east property line which no longer belongs to Bauchers, the actual

flowage easement area is calculated to be 41.50 acres.

It is unfortunate that either this court or the court of appeals did not require a more

accurate description of the property at issue in the mandamus action for k is that property

which ODNR has been mandated to acquire through eminent domain proceedings for the

flood easement. It is just that concern that caused the court to raise the issue with counsel

who agreed with the court that a metes and bounds description would allow the jury to

properly establish the value for the flowage easement. A more specific description will

allow future owners of the property as well as the State of Ohio and ODNR to i)^r^iify the

t,
boundaries of the easement.

o b 2010

As stated by the Supreme Court of Ohio, the trial court's role in a

proceedings "is a critical one that requires vigilance in reviewing state actions for the

necessary restraint, including review to ensure...that the state proceeds fairly and

effectuates takings without bad faith, pretext, discrimination, or improper purpose." That

is so because the Ohio constitution strongly protects individuals' property rights, and when

those private property rights are taken by the sovereign state, the court must proceed with
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due concern for those constitutionally protected rights. Norwood v. Horney (2006), 110

Ohio St.3d 353, 853 NEdd1115.

Since the property right herein soughtto betaken is a flowage easement ratherthan

a fee simple interest in the subject property, R.C. 163.05 requires only "ready identification

of the land involved." Specifically, that statute requires that "all petitions to appropriate

property contain a description of each parcel of land for interest or right therein sought to

be appropriated, such as will permit ready identification of the land involved." The key,

then, is that the court focus on whether the petition readily identifies the land involved to

the extent that the property owner is not misled and is able to understand what land the

state seeks to take, as well as what interest or right therein is sought to be appropriated.

Relevant to this issue is the language of the petition itself. In paragraph 2, it states

that "this petition to appropriate a flowage easement is brought bythe department pursuant

to its authority under R.C. 1501.01 and other provisions of R.C. 163.41 et. seq." There can

be no mistake that the petition adequately describes the interest sought to be c

7NR.DI
A{AR 0^1z0f0^

^Ve

The petition goes on to state a reason for its filing of the petition, spe4M&P`4

December 14, 2005, order of this court resulting from the flooding caused by changes to

the western spillway of Grand Lake St. Marys by ODNR. Although denied by Bauchers, the

petition further states that the flooding that occurs does not create a take that justifies an

appropriation of anything more than a flowage easement. The description of the property

overwhich the flowage easement is located is identified bypermanent parcel numbers and

l
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a map attached as Exhibit A to the petition. Nowhere in the petition is the flowage

easement sought to be appropriated in accordance with this court's order in case number

01-CIV-091, which was affirmed by the court of appeals, described to be "46 tillable acres."

Again, it is important that the property owner not be misled as to the property sought

to be taken. If, hypothetically, the state desired to take more than what was described in

the petition, then in that case, it would be obvious that the additional property above and

beyond that which was described in the petition could not be taken and that the courtwould

not have jurisdiction to so order. In this case, the amount of property sought to be taken

is equal to or less than that which was sought to be described in the petition. The

difference resulted from this court's order that a metes and bounds description be

undertaken at the cost of ODNR to assure that the jury and the parties are not misled. That

Bauchers claim that the number of acres actually sought to be taken may be less than

what they understood the flood easement may require is not justification to now o^ that

roceed in this matterrisdiction tot h .pava juthe court does no

^MAR D OlA1D

t ODNR must concede that the property described inth _,^ _aBauchers claim a MD

as Exhibit A is insufficiently described as the property to be taken. In actuality, it appears

that the property to be taken based upon the metes and bounds description more

sufficiently describes the property overwhich ODNR has been ordered to seek the flowage

easement, the value of which is at issue in this cause. Mr. Sneller testified that the basis

of the survey and metes and bounds description is the same as was used by the Mercer

County Engineer in the underlying mandamus action, and its elevation is actually thirteen

hundredths of a foot above the elevation of the flood as determined by the Mercer County

Engineer.

^^
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Bauchers argue that "when a petition misleads the landowner as to the description

of the property or interest to be taken, the entire imminent domain proceedings are void

and the petition must be dismissed." Trimble Township Waste tNaterDist v. Cominsky (4"

Dist. April 12, 1983), No. CA 1535, 1999 WL 112562. Madison Cty. Bd. ofCommrs. v. Bell

(12'" Dist. March 26, 2007), 2007 WL 879627, 2007-Ohio-1373. To allow the state to take

more property than what it was ordered to take in the mandamus action would be to permit

the state to proceed unfairly and effectuate this taking with bad faith, pretext, and an

improper purpose in violation of the mandates of the Ohio Supreme Court. See Norwood.

This is not what ODNR seeks to do in this case. As stated earlier, a metes and bounds

description is not required for an easement sought to be appropriated, and the court

specifically finds the description in Exhib+t A is sufficient to establish subject matter

jurisdiction of the court.

Based upon the foregoing, defendants Bauchers' corrected motion to exclude

plaintiffs new legal description, sunreymap, and appraisal, or, in the alternative, to dismiss

dpetition as void is found to be without good cause and the same is hereby D4

OVERRULED. ^/`r'J RD
o^a

R.C. 163.12(C) permits a trial court to amend any defect or

appropriation proceedings. In addition, Civ.R. 15(A) contemplates that leave to amend a

complaint "shall be freely given when justice so requires." In this case, it appears that this

court should grant ODNR the right to amend its petition to include the more specific and
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accurate description of the property it seeks to appropriate forthe flowage easement it was

ordered to seek in the related matter. To do so will fulfill the requirement of the law that the

landowners, in this case, the Bauchers, are not misled in their understanding of the

property at issue in this cause to be evaluated by a jury of their peers at the trial in this

matter. In the event that Bauchers desire additional time to allow their expert witness,

Mr. Richard Vannatta, to prepare his testimony for trial on the issue of the value of the

flowage easement, the court will liberally allow Bauchers that opportunity.

ODNR is granted leave until April 1, 2010, to serve and file an amended petition

containing the survey and metes and bounds desoription prepared by its expert,

Mr. Sneller.

This matter shall come on for an additional pretrial on April^9' 2010, at 1^ fhPc

at which counsel shall personally appear.

FILED
IT Is so oROeKtuMAR 09 2010

ig,"CA , SkQde ^4
a,

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Judgment Entry on Status Report by Telephone

was issued by regular U.S. mail to John P. Bartleyr Esq., Rachel H. Steizet; Esq., Raymond J.

5tuder, Esq., Robert L. Schlattep; Esq., and Richard J. Makowskilsq. (Attomeys forPlaintiff),

Bruce L. IngrarR, Esq., Thomas H. Fusonie; Esq., and Joseph R. Mi1W, Esq. (Attorneys for

Defendants Bauchers), Amy B. ikerd; Esq. (Attomey for Defendant Mercer Co. Auditor), and

David C. DeLong!Esq. (Attomey for Defendant Citizens National Bank), at their respective

addresses, on this LO.^Ibay of March, 2010. Copy altso issued tto ),qristi K=ese Wilhelary'

aren Shaner, Deputy Clert^

JRI:mb X^ couw
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COUNTY OF FRANKLIN )

et al., v. Zehringer,
Case No. 2009-1292

RE: State ex rel. Doner

AFFIDAVIT OF PAUL R. BALDRIDGE

Paul R. Baldridge,

having been first duly sworn, attests and airms from

Now comes

his personal knov ledge, the following: ^ment of Natural

I^ Clv.ef of the Office of Real Estate at the Ohio Dep ement aetivities

Resources (ODNR)• I am responsible for overseeing the real estate manag
ership prope^y and over 22,000 acxes of easement

rt^tiesoppoassociated with over 535, 000 acres of fee owT'

These acres are managed to conserve, protect and provide erforms

xecreational

the services
pxoperty• The Office of Real Estate p

with Ohio's natural resources.
real pxopertY needs of several divisions and offices within ODNR. Iassociated

associated with the roximately 6 years before

previously served as Chief of the Office of Real Estate for app

the issues associated wiretuming to ODNR on May 7, 2012.
tum> ODNR has been focused on

2. Since my xe resolving concerns for
This issue is among the highest

water management at Crrand Lake St. Mary s. these issues. In the four

ODNR and numerous resources have been dedicated to addressing

etorned to ODNR to serve as Chief, ODNR and the Office
n on the privatee in

months since I have r uire survey and appraisal informatlo
have

particular has worked aggressively to acq

subject matter of this lawsuit. Field visits and numeroand the options for an
lands that are the act on these private landowners

been made to better understand the imp STATE'S EXHIBIT C



ODNR, there has not

30 ears of experience I have with
In the nearlY y been dedicated.

expeditious resolution. eneTgy an d resources has

been an issue into wlvch as much effort, ODNR has taken a careful

Because of the complexities involved in this matter, ey data was the first

3. ect rope^es Gathering s^'
in and appraising the subj p has overseen

to survey g My Survey Administr,

step in addressing ator, Bob Sneller,
approach the issue of flooding•

erties. Thr'ee outside surveY companies

sociated with surveying the subject prop
step is to have appraisals app

performed of

the contracts as compile the data. The next raisal

were Gene Wells, is overseeing theplaced under contract to

ties. My Real Estate Administrator, include mote
the subject pr°par TO erty owner, which may

eY data is completed for a p p component in
contract process. As s`^rv^ as an essential comp

than one propertY, an appraiser will use the surveY rep°

pe^orming hislher assessment. r^sers in Mercer County has often been a challenge

the services of app the subject propefties. In
4. Acquiring

ODNR due to the unique characteristics and needs associated with
or isals, there are several factors to be considered.

f s pTOpefty appra lain the appraiser's
the case of Grand Lake St. Mary e^.anCe to exp

otential to result in a court app r^sers are often
raisers. Second> appFirst, these appr^sals have the p

be a negative factor for some app raisers often supp°^
methodology This can ODNR. Since app

reluctant to have their work load monopolized by workingbase

they do not want to risk the loss of business ftO ^ o f
their

^el l client base due to the
rnultiple clients, considered a pa

for ODNR. ODNR is not generally is to use on1Y
Third, ODNR s policy

exclusively d •
requestslow and inconsistent volume of business offere tOS avaemilable to perform appraisal final

raisers, which are not alway assurance of a qu^l^
General Cartified App rovides a high

e' This level of certification p ^,ith the area. Such familiaritY can
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due to the small pool of available General

often be a challenge in rural areas like Mercer County ropertY

Certified apprazsers. Finally, the unique requirements of the Grand Lake St. Marys p

candidates. ODNR searched for appraisers that not only

appraisals limit the number of appraiser experience in flowage easements, or some

meet the above certifrcation criterion but also have es^s

similar types of experience involving agricultural app az
erform surveys and appraisals for

5 The signifrcant frnancial resources required to p

the subject properties in the Grand Lake St. Marys area were another challenge for my Office

by ODNR exist in funds or accounts that

and ODNR. Most of the financial resources managed of these fimds are not

are statutorily restricted to a specific pnrpose or mission. A vast majority

raisals for the Grand Lake St. Marys pr°perties. In addition,

available to perform surveys or app

no umestricted account had sufficient unobligated funds to accomplish the surveys and

appraisals. 2013 biennium budget ODNR does not have access to the amount

6 . In the 2012 -
tasks required by this lawsuit.

of discretionary funds required to perform all the necessary
with support fiOm the Administration to acquire the

ODNR must rely on the legislative process the Office of Real

funding necessary to address the tasks required by this lawsuit. Currently
ital Improvement Budget for

Estate has prepared a request to use acquisition funds from the Cap ital fands,
ou of property owners. As with all cap

appraisal contracts associated with the final g P
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selected appraisers in order to complete appraisal of all of the remaining
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Grand Lake St. Marys. ODNR is on schedule to complete all of the appraisals by the end of the

year, but may be adjusted slightly contingent upon the progress of our contract
this deadline

uirements imposed by counsel for the Relators.

appraisers and the coordination req for funding additional costs associated

7. ODNR will continue to explore all options

with these and other Grand Lake St. Marys propeTties as necessary.

Further Affiant sayeth naught.

A-4

Paul R. Baldridge
Chief
Office of Real Estate
Ohio Department of Natural Resources

Division of Soil and Water
2045 Morse Roa43B 9lding E-2

Columbus, OH

^'^^daof
September, 2012.

Sworn to and subscribed to me this Y

SEAL
GERALD E. DARLEY, AflorneY At Law

NOTAAY PU6UCa STATE OF CWIO
Mq coms^on has nQ3e^ i on ^^te.
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STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

AFFIDAVIT OF EUGENE WELL5

RE: State of Ohio ex reL Doner et al., v. ODNR, Case No. 2009-1292

I, Gene Wells, employee for the Ohio Department of Natural Resources, being first duly

sworn, hereby state that I have personal knowledge of the all the facts contained in this Affidavit,

that I am competent to testify to the matters stated herein and that the following is true to the best

of my knowledge and belief.

1. I am the Real Estate Administrator within the Office of Real Estate at the Ohio

Department of Natural Resources.

2. My duties include overseeing the day-to-day activities of the real estate management and

survey activities of the office. This includes but is not limited to the handling of all

requests for access or right-of-way across state lands for pipelines, utilities, roadways or

other approved uses. It also includes handling other real estate and survey services

associated with the real property needs of several divisions and offices within the

Department such as leases, licenses, sales, exchanges, acquisitions, legal encroachment

identifications, investigation of timber theft and the establishment of boundary lines of

the Department.

3. On February 1, 2012, the Office of Real Estate had an internal meeting discussing the

steps necessary to go forward with the appropriation proceedings ordered by the Ohio

Supreme Court in the referenced case.

STATE'S EXHIBIT D
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4. At this meeting, it was determined that the process would begin by having surveys done

of all the affected parcels, followed by appraisals to determine the value of the actual

flowage easement being taken. We also discussed: 1) which parcel numbers would be

surveyed, 2) what elevation of flooding would be surveyed, 3) what methodology would

be used to perform the surveys, 4) what data would be necessary to effectuate the

surveys, 5) what personnel and monetary resources would be necessary to complete the

surveys, and 6) a general timeline for completion of the surveys.

5. Our Office was unable to begin appraisals until the surveys were done, the flowage

easements fully identified and the scope of work determined.

6. Our Office received the preliminary surveys for the Doner and Ebbing properties by mid-

March, 2012. Our office received the final signed survey documents for these properties

on May 8, 2012.

7. During the period of time between receiving the preliminary and final versions of the

Doner and Ebbing surveys, our office started the process of selecting qualified appraisers,

as the scope and magnitude of the work were beyond the expertise and resources of our

Office.

8. The selection of appraisers was made more difficult by the nature of the project and the

unique qualifications that it demands. These qualifications included knowledge of the

Mercer County market area, experience with agricultural valuation, experience with

flowage easements and eminent domain situations and the possession of a general

certified appraisal certification.

/9



9. Additionally, during the period of selection, the Office's in-house appraiser resigned.

The in-house appraiser's duties generally include interviewing, obtaining pricing,

implementing contracts and overseeing the assignments for outside appraisers, as well as

reviewing the finished reports.

10. Once the final selection for two appraisal firms was made for the Doner and Ebbing

properties, the contracts had to be signed and approved and funding had to be obtained.

The contracts for the Doner and Ebbing properties were finalized on April 30, 2012.The

final appraisal reports for these properties were received on May 14, 2012.

11. As part of the strategy for completing the approximately 120 necessary surveys and

appraisals, our Office separated the project into two phases: the surveys for phase one of

the project were completed on May 15, 2012, and the surveys for phase two of the project

are scheduled to be completed by September 14, 2012.

12. The remaining appraisals for the properties in phase one are currently under contract. All

site views for the properties in phase 1 have been completed.

13. For phase two of the project, the Office is in discussions to engage three more appraisal

firms in order to complete the project as quickly as possible. The contracts for those three

appraisal firms are currently being negotiated and funding is being obtained.

14. The scope of the survey and appraisal project required by the Supreme Court Order is

unprecedented in my 17 years of experience as a real estate professional for the

Departrnent. At no time did our Office fail to proceed diligently to complete the

remaining tasks necessary to meet the requirements of the Court's order and Ohio's

eminent domain statute in preparation of filing the required cases.

II



AFFIANT SAYETH NAUGHT.

GENE WELLS

Sworn to before me and subscribed in my presence this

day of
2012.

NOTARY PUBLIC



STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

AFFIDAVIT OF TARA L. PACIOREK

RE: State ex rel. Doner et aL, v. Zehringer, Case No. 2009-1292

I, Tara Paciorek, employee for the Ohio Attorney General's Office, being first duly sworn,

hereby state that I have personal knowledge of the all the facts contained in this Affidavit, that I am

competent to testify to the matters stated herein and that the following is true to the best of my

knowledge and belief.

1. I am currently an Assistant Attorney General in the Environmental Enforcement Section of

the Ohio Attorney General's Office.

2. My duties include participating in litigation involving the Ohio Department of Natural

Resources ("ODNR") and the Director of ODNR.

3. I am currently one of the counsel representing ODNR in the appropriation cases resulting

from the Ohio Supreme Court's Order in State ex rel. Doner, et al. v. Zody.

4. As part of my duties, I and my co-counsel, Gerald Dailey, have been responsible for

coordinating the site views for the appraisals and surveys with opposing counsel.

5. Beginning on April 4, 2012, and continuing through August, 2012, I made regular requests

for ODNR survey crews to have access to the properties to complete the necessary field

work. True copies of my emails with opposing counsel showing these requests are attached

hereto as Attachment 1.

6. The field work for phase 1 of the project was conducted on April 10, 2012 and May 9, 2012.

The final surveys for phase 1 were completed by the end of May, 2012.

7. At no time was the survey work put on hold or purposely delayed in any way. The site view

schedule was based on the on-going in-house data analysis, the forecasted weather

conditions, and the availability of both the survey crews and the property owners.

STATE'S EXHIBIT E



8. Beginning on April 4, 2012 and continuing through August 2012, I made regular requests

for ODNR appraisers to have access to the properties that were part of phase 1 of the

project.

9. The site view for the Ebbing property was conducted on April 19, 2012 and the site view for

the Doner property was conducted on April 27, 2012. ODNR received the final appraisal

reports for the Ebbing and Doner properties on May 14, 2012.

10. Final appraisal contracts for the remaining properties in phase I were executed on June 12,

2012, after the phase 1 surveys were completed and funds were obtained. The appraisers

commenced work once the contracts were executed and funds were encumbered.

11. At no time was the appraisal work put on hold or purposely delayed in any way to impede

the appropriation process. The site view schedule for the appraisals was based on the

availability of the property owners, the appraisers and counsel for both sides.

12. Counsel for Relators preferred to have counsel present with the property owner at each

appraisal site view to monitor and limit the interaction between the appraisers and the

property owners. Coordinating everyone's schedules proved to be problematic in the

months of July and August and caused a slight delay in the completion of the site views for

the remaining properties in phase 1. Notwithstanding these scheduling difficulties, site

views for the appraisals for the remaining phase 1 properties occurred on July 30, 2012 and

August 15, 2012. True copies of the supporting emails to and from opposing counsel are

attached hereto as Attachment 2.

13. Additionally, on June 12, 2012, I was present at a face-to-face meeting with counsel for

Relators. Also in attendance were members of ODNR management and several other

attorneys from the Ohio Attomey General's Office. At the beginning of that meeting,

counsel for the State hand delivered completed surveys and legal descriptions for 27 parcels

of property. During the remainder of the meeting the parties discussed the progress of work



being done by ODNR, the possibility of coming to a global resolution and the budgeting

difficulties that ODNR would have with such a resolution even if an agreement were

reached. It was made clear during this meeting that any global resolution to the case would

require a legislative appropriation and therefore any agreed amount would need the approval

of the Ohio Attorney General, the Office of Budget and Management (OBM), the Governor,

and ultimately the General Assembly. At the end of the meeting, ODNR representatives

asked whether Relators would consider an offer of $5,000.00 an acre for all of the property

involved in the case. Counsel for Relators indicated that we were closer to being in the

"ball-park" and that they would relay the offer to their clients. In my opinion, it was clear to

all parties that the offer was contingent on the approval of the not only the Relators, but also

the Ohio Attorney General, OBM, the Governor's Office and the General Assembly.

Additionally at the meeting, counsel for Relators specifically asked that the Attorney

General's Office refrain from filing the first two appropriation cases even though counsel

assured them that the petitions were ready to be filed.

14. On June 12, I sent out a letter on behalf of Assistant Attorney General Dan Martin

memorializing the offer made during this meeting. A true copy of that letter is attached

hereto as Attachment 3.

15. Since the Ohio Supreme Court's Order of December 1, 2011, ODNR and the Ohio Attorney

General's Office have acted diligently and in good faith not only in preparing these

appropriation cases for litigation but also in our on-going settlement negotiations with the

Relators. At no time have I taken any action, or been instructed to take any action, to delay

or hinder the progress of these cases.

'Zi



Further Affiant sayeth naught.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Sworn to and Subscribed beforeme on this the i 1 day of September, 2012.

^K e
Notary Public
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NOTAAV PUBLlC, CTATE C^r 0E M
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Tara Paciorek

From: Tara Paciorek

Sent: Wednesday, April 04, 2012 4:00 PM
To: 'Fusonie, Thomas H.'; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: RE: Doner surveys and appraisals

Attachments: image001jpg

Tom,

They were planning on measuring parcels 28-010400.000 and 42-014000.0000 for Jerry and Betty. If you need any more

information, let me know. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Wednesday, April 04, 2012 3:54 PM
To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin
Subject: RE: Doner surveys and appraisals

Ta ra,

We will get back to you soon. In the meantime, could you please identify the parcels of Jerry and Betty Powell that the
survey crew plans on being at on April 10? The Powells have multiple farms that they established by uncontroverted

evidence have been taken by ODNR.

Thank you.

Tom Fusonie

'kvtE3 R Y S
Thomas H. Fusonie
:lltomey al Lzv:

F'oryc, cutar, Srynmur mid Pea,a LLP
52 F,st Crn• Sirce^ ; Columbus, Otio 4321 i

Dinat: 614.464.8261
F2x: 614, 7 19.4986
F.mnllahf ' (rdvorvscom
www.vorys.corn
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From:^W4^MfTara Paciorek [mailto:tara.paciorek@ohioattorne eneralyg .gov]
Sent: Wednesday, April 04, 2012 2:25 PM
To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.
Cc: Daniel J. Martin
Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the
Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be
acceptable to your clients? Please Advise. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODN R
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

2

OUP



Tara Paciorek

From:
Sent:
To:
Cc:
Subject:

Fusonie, Thomas H. <thfusonie@vorys.com>
Wednesday, April 04, 2012 7:17 PM
Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Daniel J. Martin
RE: Doner surveys and appraisals

Tara,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please

advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie

RY

'r6oinas FI. Nusonie
ptmmey at La

5I Eou Gne Stcw: Coiemh^.^s, Dhio 4
4o6'E. $sw5 9e^ma

Difect' 1,I4,4bM1.3261
F^mx:61J7194866

www.voryscom

. . . . .___^..w....._...._,_^..^._.,__.._.._..__.._.__. __.. .. ___ .. ^.,._..._.._..--_

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Wednesday, April 04, 2012 2:25 PM
To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.

Cc: Daniel J. Martin
Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the

Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would

like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas
and Brenda

Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be

acceptable to your clients? Please Advise. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine

^, 7



2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

2
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Tara paciorek
Tara paciorek

From: Friday, May 04, 2012 10:09 AM
Sent: 'Fusonie, Thomas H.'To: Brewer, Martha C. (mcbrewer@vorys.com); Daniel J. Martin; Gerald Dailey

Cc: Doner surveys
Subject:

Tom, a number of properties

Our survey crews are going to be in the area on May 16 around noon. They would like to survey

at that time. The parcels they would like to have access to are:

. Parcel No. 29 003500.0000 owned by Chad M. and Andrea M. Knapke.
and Andrea M.1 Parcel No. 29-003600.0000 owned by Chad M. . Knapke.

3. Parcel No. 29-002400.0000 owned by Mark L. Knapke, Trustee.

4. Parcel No. 29-002200.0000 owned by Linda B. Linn et al.
5. Parcel No. 29-003300.0000 owned by William Muhlenlamp.
6. Parcel No. 29-004400.0000 owned by Willil mPMst lenlamp.

7. Parcel No. 29-011400.0000 owned by Opa
8. Parcel No. 29-004200.0000 owned by Opal L. Post.

Can you please check with your clients and see if this acceptable. Thankyou.

Tara L. Pacforek
Assistant Attorney General, EESIODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418



Tara Paciorek

From:
Sent:
To:
Cc:
Subject:
Attachments:

Thank you.

Tara

Tara paciorek
Wednesday, May 09, 2012 10:46 PM

Fusonie, Thomas H.Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.

RE: Doner surveys
image001jpg

Thomas H. [thfusonie@vorys.com]Fusonie ,From:
Sent: Wednesday, May 09, 2012 7:43 PM
To: Tara Paciorek Bruce L.; Miller, Joseph R.
Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram,

Subject: RE: Doner surveys

Tara,

ODNR should have all the required information already. Having said that, we're not going to stop ODNR from goingthe 8 parcels
ahead and surveying the parcels below on May 16. I can confirm that the surveyors can access identified

in your May 4 email below.

Tom Fusonie

From:
Tara PacMa o^mZ012t8r48 AM rek@ohioattorneygeneral.gov]

Sent: Monday, May
To: Fusonie, Thomas H.Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey; Ingram, Bruce L.; Miller, Joseph

Subject: RE: Doner surveys

Tom,
While I understand your position that you believe the surveys are unnecessary for the referenced five parcels, our client
feels it has a responsibility to act with due diligence and independently verify all information. Can you confirm that May

16 is acceptable for your clients. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

_w._ ,:.a.......
From:

Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Friday, May 04, 2012 5:38 PM
To: Tara Paciorek 3. Martin; Gerald Dailey; Ingram, Bruce L.; Miller, Joseph

: Brewer, Martha C.; DanielCc
Subject: RE: Doner surveys



Tara,

As to five of the eight parcels listed below, the uncontroverted evidence in the mandamus action established that ODNR
has taken the entire parcel. Those parcels are the 3 Knapke parcels, the 70-acre William Muhlenkamp parcel and the
45-acre Opal Post parcel.

Why is ODNR requesting to access those parcels for surveying?

Thank you.

Tom Fusonie

Thomas H. Fusonie
ntmrn^-,; Law

Ina0 S'un-*ui V'omvA 3n[er, S"ww ond Pe^er ldR
52 Fnsl Gey Srte.x i CoWmbur. Ohio 43215

I>irecu 6 1 d;16m R'-61
l'ax^ b I fi719AN36
I5nxiPtMhgpple vo srg_-m,
unvw.voryscom

. ._._.,_...-.. ..^.....__......,.®..,... .._.._.^._..,_.._._®_,. _.._...e®......,_..

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Friday, May 04, 2012 10:09 AM
To: Fusonie, Thomas H.
Cc: Brewer, Martha C.; Daniel J. Martin; Gerald Dailey
Subject: Doner surveys

Tom,

Our survey crews are going to be in the area on May 16 around noon. They would like to survey a number of properties at that
time. The parcels they would like to have access to are:

1. Parcel No. 29-003500.0000 owned by Chad M. and Andrea M. Knapke.
2. Parcel No. 29-003600.0000 owned by Chad M. and Andrea M. Knapke.
3. Parcel No. 29-002400.0000 owned by Mark L. Knapke, Trustee.
4. Parcel No. 29-002200.0000 owned by Linda B. Linn et al.
5. Parcel No. 29-003300.0000 owned by William Muhienlamp.
6. Parcel No. 29-004400.0000 owned by William Muhlenlamp.
7. Parcel No. 29-011400.0000 owned by Opal L. Post.
8. Parcel No. 29-004200.0000 owned by Opal L. Post.

Can you please check with your clients and see if this acceptable. Thank you.

Tara L. Paciorek
Assistant Attorney General, EESlODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418
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Tara Paciorek

From:
Sent:
To:
Cc:
Subject:

Tom,

Tara Paciorek
Tuesday, May 08, 2012 11:34 AM
'Fusonie, Thomas H.'
Gerald Dailey; Brewer, Martha C. (mcbrewer@vorys.com)
Surveys

Another one of our survey crews is going to be in the Mercer County area tomorrow between 9:00 and 10:00. They
would like access to the following parcels:

Parcel # 28-013400.0000 Karr, Jean A. Trustee & Ransbottom, William J.
Parcel # 28-013500.0000 Karr, Jean A. Trustee & Ransbottom, William J.
Parcel # 28-010900.0000 Sheets, Duane R
Parcel # 28-012900.0000 Sheets, Duane R
Parcel # 28-011100.0000 Sheets, Rodney E
Parcel # 28-011000.0000 Sheets, Rodney E & Linda
Parcel # 28-013800.0000 Thomas, Gale A & Nelda G

I'm sorry about the short notice. Let me know if this is acceptable. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

31^



Tara Paciorek

From: Tara Paciorek
Sent: Tuesday, May 08, 2012 1:02 PM
To: 'Fusonie, Thomas H.'
Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.
Subject: RE: Surveys

Thanks Tom,

In case they can't get all the surveys done in one day, can you check about Thursday as well. Thanks.

2'ara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, May 08, 2012 12:58 PM
To: Tara Paciorek
Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.
Subject: RE: Surveys

Ta ra,

We're still waiting to hear back from Mr. Ransbottom about the surveying. We'll let you know when we do.

Tha n ks.

Tom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, May 08, 2012 12:53 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.
Subject: RE: Surveys

Thanks Tom,

Would Thursday work better for the Ransbottom/Karr parcels?

Tara L. Paclorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

^3



From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, May 08, 2012 12:40 PM
To: Tara Paciorek
Cc: Gerald Dailey; Brewer, Martha C.; Ingram, Bruce L.; Miller, Joseph R.
Subject: RE: Surveys

Ta ra,

With the exception of the Ransbottom f Karr parcels, we can confirm that the surveying for tomorrow is acceptable.

Thank you.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, May 08, 2012 11:34 AM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Brewer, Martha C.
Subject: Surveys

Tom,

Another one of our survey crews is going to be in the Mercer County area tomorrow between 9:00 and 10:00. They would like
access to the following parcels:

Parcel # 28-013400.0000 Karr, Jean A. Trustee & Ransbottom, William J.
Parcel # 28-013500.0000 Karr, Jean A. Trustee & Ransbottom, William J.
Parcel # 28-010900.0000 Sheets, Duane R
Parcel # 28-012900.0000 Sheets, Duane R
Parcel # 28-011100.0000 Sheets, Rodney E
Parcel # 28-011000.0000 Sheets, Rodney E & Linda
Parcel # 28-013800.0000 Thomas, Gale A & Nelda G

I'm sorry about the short notice. Let me know if this is acceptable. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

2



Tara Paciorek

From: Gerald Dailey
Sent: Tuesday, July 17, 2012 12:50 PM
To: thfusonie@vorys.com
Cc: Daniel J. Martin; Tara Paciorek

Subject: ODNR Survey Schedule

Attachments: Howerton Engineerting Survey Schedule.pdf

Tom, attached is the survey schedule from Howerton Engineering. The surveyors would like to begin theirwork on July

23.

Let us know if the dates listed in the attached schedule are OK.

Thanks.

C7era^^z; "qet vai[T
Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine
Section Number: 614-265-6870
Direct Number: 614-265-6944
Fax Number: 614-268-8871
Gerald Dailey@OhioAttorneyGeneral.gov
2045 Morse Road, D-2
Columbus, OH 43229-6693

www ohio.attorneygeneral.eov
Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

1



N N N N N N N N N N N N N N N N N N

O O O O O O O O O O O O O O O O O O
^ N N N N N N N N N N N N N N N N N N
O \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \

m V^ 1.l1 t!1 l0 lD O O

\ \ \ \ \ \ \ \ \ \ \ \ \ \ ^ ^ ^ ^
n N n n n n N n n N n n n N

00 000 0

oa °

N N N N N N N N N N N

O O

N N

O o o O o O o 0 0 0 0
0 0 00 o Om ON 00 0 o O O
0 0 0 0 0 o O o O o 0
O O O O 0 o o o o 0 o0 0 0 0 0 0 0 0 0 0 0
^ N Ol 1, ^ ^ O? Nm Mm

w oo m
M M V M M M^ m M M fV
O O O O O O O O O O O
l0 l0 t0 lL lL lD tD lD l0 lD tD
N N N N N N N

= s

3 ^9



Tara Paciorek

From: Gerald Dailey
Sent: Tuesday, August 07, 2012 8:10 AM
To: Fusonie, Thomas H.
Cc: Daniel J. Martin; Tara Paciorek; Sneller, Bob (Bob.Sneller@dnr.state.oh.us)
Subject: RE: ODNR Survey Crew Conducting Surveys on August 7th and 8th
Attachments: image001jpg

Tom, ODNR's head surveyor Bob Sneller spoke to the surveyors at Howerton and was assured that Howerton did not
survey the Ron and Carol Siefring property, Parcel #42-000100.000. Howerton did survey the Robert and Patricia Highley
property, Parcel # 26-041400.0000, across the road from Parcel #42-000100.000 and the Greg and Lois Siefring property,
Parcel #26-041500.0000.

If Ron and Carol Siefring received a notice on their door from Howerton, it was put there either by mistake or by accident.
Howerton took no survey points west of Township Line Rd. where the Ron and Carol Siefring parcel is located.

Sorry for any confusion in this matter. We will continue to provide you with information about the ongoing surveys so that
you can notify your clients.

Thanks.

Jed

C^era^^E, "9,4" 9Jai(T
Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine
Section Number: 614-265-6870
Direct Number: 614-265-6944
Fax Number: 614-268-8871
GeraId.Dailey@OhioAttorneyGenerai.gov
2045 Morse Road, D-2
Columbus, OH 43229-6693

www.ohlo.attorneygeneral.gov
Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com] q ^^
Sent: Friday, August 03, 2012 2:28 PM
To: Gerald Dailey
Subject: RE: ODNR Survey Crew Conducting Surveys on August 7th and 8th

Thank you.

From: Gerald Dailey [mailto:Gerald.Dailey@ohioattorneygeneral.gov] '
Sent: Friday, August 03, 2012 10:59 AM
To: Fusonie, Thomas H.
Cc: Daniel J. Martin; Tara Paciorek; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Subject: RE: ODNR Survey Crew Conducting Surveys on August 7th and 8th

1



Tom, I mistyped Mark Siefring's parcel number. Mark Siefring's parcel number should be 42-001000.0100 instead of 42-
001000.0000.

I will get back to you on the issues of the Howerton survey on July 31 and the double listing of Ron and Carol Siefring's
property by Howerton and McCarty Associates. Our survey team is out of the office today.

Thanks.

Jed

Ce>^a^^a ged" oai(T
Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine
Section Number: 614-265-6870
Direct Number: 614-265-6944
Fax Number: 614-268-8871
Gerald.Dailey@OhioAttorneyGeneral gov
2045 Morse Road, D-2
Columbus, OH 43229-6693

www.ohio.attorne eneral gov
Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential andJor otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, August 03, 2012 9:27 AM
To: Gerald Dailey
Cc: Daniel J. Martin; Tara Paciorek; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Subject: RE: ODNR Suvrey Crew Conducting Surveys on August 7th and 8th

Jed,

On July 30, 2012, the attached was posted on the door of Ron and Carol Siefring. Howerton then surveyed
their property on July 31. Ron and Carol Siefring's property was not on the schedule you previously provided
me for survey work that was going to be done over the next two weeks. So, it appears the survey crew went
on a property we did not have notice about and, did so, less than 48 hours after posting a notice on the
Siefring's door.

I'm bringing this to your attention because I know you will take steps to prevent Howerton (or other survey
crews) from violating notice requirements in the future.

In the below schedule, the same parcel is listed twice, once for Jerome and Amy Meyer and once for Mark
Siefring. Also, McCarty Associates appears to have the same Ron and Carol Siefring property on its list that
Howerton surveyed in violation of statutory notice requirements earlier this week.

Thanks.

Tom

2
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From: Gerald Dailey [mailto: Gerald. Dailey@ohioattorneygeneral.gov]
Sent: Friday, August 03, 2012 9:12 AM
To: Fusonie, Thomas H.
Cc: Daniel J. Martin; Tara Paciorek
Subject: ODNR Suvrey Crew Conducting Surveys on August 7th and 8th

Tom, McCarty Associates, one of our survey consultants is planning to conduct field surveys for the parcels listed
below. The survey crew will be arriving in the Mercer Count^ area mid-morning on Tuesday August 7th and should be
concluding their work by the evening of Thursday, August 9' .

Adams, Richard L. & Nancy L. Parcels 42-003700.0000 and 42-005800.0000

Highley, Robert E. & Patricia L. Parcels 42-003500.0000 and 42-004500.0000

Kuhn, Darrell Dean Parcel 42-001200.0000

Kuhn, Marilyn Parcel 42-000200.0000

Meyer, Jerome & Amy L. Parcel 42-001000.0000

Powell, Mary Leone et al. Parcels 42-003400.000 and 42-003800.0000

Rasawehr, Timothy et al. Parcel 42-001300.0000

Rose, Carl W. & Lucile M. Parcel 42-018500.0000

Schroyer, Dorothy K. Parcel 42-005700.0000

Siefring, Mark Parcel 42-001000.0000

Siefring, Robert & Carol Pa rce I 42-000100.0000

Sutter, Carl A. & Judith A. Parcel 28-015300.0000

Weisman, Jerry & Vicki P a rce I 42-000300.0000

CJBf^GfYZ "9Bt DG11IT

Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine
Section Number: 614-265-6870
Direct Number: 614-265-6944
Fax Number: 614-268-8871
Gerald.Dailev@OhioAttorneyGeneral.gov
2045 Morse Road, D-2
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Columbus, OH 43229-6693

www.ohio attorneygeneral.gov
Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication

(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.
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Tara Paciorek

From: Tara Paciorek

Sent: Thursday, April 05, 2012 3:22 PM
To: 'Fusonie, Thomas H.'; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin

Subject: RE: Doner surveys and appraisals

Attachments: image001jpg

Tom,

10:30 on April 19will work for Mr. Dunzweiler. I am still waiting to hear which parcel he would like to view first. Once I

hear back from him, I will let you know.'

Thanks.

Tara L. Faciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 7:17 PM
To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin
Subject: RE: Doner surveys and appraisals

Ta ra,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please

advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie

v 0 .. '11V^ ......

LA,y;n1 Gazemt

Thomas H. Fusonie
Attotnu"Y et 1 m,

^ntYR Satcr: Saytnour end Pease LLP
>2 East 6 Y Stteet I01ImnbuL Ohio 43515

ilira:e. 614 46N.F261
Fnx 614 7 L9; 4886
UnA. m^^on en^orvs ^o
tvww.vnryscom
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From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM
To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.
Cc: Daniel J. Martin
Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April

17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the

Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda

Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be

acceptable to your clients? Please Advise. Thank you.

7ara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230DISCLOSURE: In order to ensure compliance
with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.
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Tara Paciorek

From: Tara Paciorek
Sent: Wednesday, April 18, 2012 3:41 PM
To: 'Fusonie, Thomas H.'
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Gerald Dailey

Subject: RE: Doner surveys and appraisals
Attachments: image001 jpg

Tom,

Our appraiser now has Monday the 23rd available as well if that is any better.

Tara L. .Paci®rek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, April 17, 2012 11:33 AM
To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tara,

April 27 may work. I'II let you know. Tomorrow does not. Thanks.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, April 17, 2012 11:19 AM
To: Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tom,

Our appraiser is available tomorrow or Friday April 27`". Do either of those days work for your client.

Thanks.

Tara L. Paci©rek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
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Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, April 16, 2012 5:54 PM
To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tara,

No objection to you orJed attending on the 19th. April 20 does not work for Doner site view. Please propose

alternative dates. Thanks.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, April 16, 2012 12:29 PM
To: Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Thanks Tom,

I've confirmed the time and place with Mr. Dunzweiler, either myself or Jed Dailey plan on accompanying him for the

site view. If your client has any objections to this, please let us know.

Also, Tom Horner, our other appraiser would like to view the Doner property this Friday, April 201" around 10:30 to
11:00. Can you please check with your client and advise if this is acceptable. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 11, 2012 10:35 AM
To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Ta ra,

Thank you for the email. One of us will be present for the site visit. Mr. Dunzweiler is not going to be meeting with the
Ebbings prior to the site visit; nor are the Ebbings going to answer questions by Mr. Dunzweiler other than perhaps basic
questions like identifying a property boundary line. We'll plan on meeting Mr. Dunzweiler at 10:30 at the Ebbings' 68

acre parcel, which abuts the north side of Monroe Road.

2 ^
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Thanks.

Tom

Thomas H. Fnsonie
m r.nw

Vurye. Setu, Siyruwr z:W Peasa LLP
,2 tiust Gay Svice^ I(blumbiie, Ohio 43215

1Jiieat tild 4&4 32ti1
Fas API > t44Rti
L.mciP. thCvum'eG1i vorvs com
www.voryxcom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 11, 2012 10:19 AM
To: Fusonie, Thomas H.
Subject: RE: Doner surveys and appraisals

Tom,

Mr. Dunzweiler does not necessarily have a preference for which parcel he would like to view first, but he would like to

speak with the owners prior to the site visit. Can you or the Ebbings suggest an easy place for them to meet

initially. Also, is someone from your office going to be present?

Thanks.

3'ara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 7:17 PM
To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin
Subject: RE: Doner surveys and appraisals

Tara,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please

advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie
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Thomas H. Fasonie
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From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM
To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.
Cc: Daniel J. Martin
Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the

Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be

acceptable to your clients? Please Advise. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or
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Tara Paciorek

From: Tara Paciorek

Sent: Wednesday, April 25, 2012 8:40 AM
To: 'Fusonie, Thomas H.'
Cc: Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals
Attachments: image001,jpg

Thanks.

Jed will be accompanying Tom Horner, just fyi.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, April 24, 2012 4:30 PM
To: Tara Paciorek
Cc: Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Let's meet at 929 Doner Road. Thanks.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, April 24, 2012 1:34 PM
To: Fusonie, Thomas H.
Subject: RE: Doner surveys and appraisals

Sorry Tom,

I realized I didn't respond to this. 1:00 works for us. Do you have a preference for where everyone meets? Thanks.

Tara L. Paciorek
Assistant Attorney General, EESIODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, April 20, 2012 10:00 AM
To: Fusonie, Thomas H.; Tara Paciorek

1



Cc: Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tara,

One correction. April 27 works from about 1:00 on.

Thanks.

Tom

From: Fusonie, Thomas H.
Sent: Thursday, April 19, 2012 7:08 PM
To: 'Tara Paciorek'
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Ta ra,

April 27 works. Thank you.

Tom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 18, 2012 3:41 PM
To: Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tom,

Our appraiser now has Monday the 23rd available as well if that is any better.

7'ara L. I'aciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, April 17, 2012 11:33 AM
To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Ta ra,

April 27 may work. I'II let you know. Tomorrow does not. Thanks.

Tom Fusonie
2



From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, April 17, 2012 11:19 AM
To: Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Tom,

Our appraiser is available tomorrow or Friday April 27`". Do either of those days work for your client.

Tha n ks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2046 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, April 16, 2012 5:54 PM
To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Tara,

No objection to you or Jed attending on the 19th. April 20 does not work for Doner site view. Please propose

alternative dates. Thanks.

Tom Fusonie

.._ n^._. ..... .^._.___._
From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, April 16, 2012 12:29 PM
To: Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin; Gerald Dailey
Subject: RE: Doner surveys and appraisals

Thanks Tom,

I've confirmed the time and place with Mr. Dunzweiler, either myself or Jed Dailey plan on accompanying him for the
site view. If your client has any objections to this, please let us know.

Also, Tom Horner, our other appraiser would like to view the Doner property this Friday, April 20th around 10:30 to
11:00. Can you please check with your client and advise if this is acceptable. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
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Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 11, 2012 10:35 AM
To: Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.
Subject: RE: Doner surveys and appraisals

Ta ra,

Thank you for the email. One of us will be present for the site visit. Mr. Dunzweiler is not going to be meeting with the
Ebbings prior to the site visit; nor are the Ebbings going to answer questions by Mr. Dunzweiler other than perhaps basic
questions like identifying a property boundary line. We'll plan on meeting Mr. Dunzweiler at 10:30 at the Ebbings' 68

acre parcel, which abuts the north side of Monroe Road.

Thanks.

Tom
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From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, April 11, 2012 10:19 AM
To: Fusonie, Thomas H.
Subject: RE: Doner surveys and appraisals

Tom,

Mr. Dunzweiler does not necessarily have a preference for which parcel he would like to view first, but he would like to
speak with the owners prior to the site visit. Can you or the Ebbings suggest an easy place for them to meet
initially. Also, is someone from your office going to be present?

Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418
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From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Wednesday, April 04, 2012 7:17 PM
To: Tara Paciorek; Ingram, Bruce L.; Miller, Joseph R.
Cc: Daniel J. Martin
Subject: RE: Doner surveys and appraisals

Ta ra,

We have confirmed that the surveying work on April 10 is acceptable to the Doners, Tim Knapke and the Ebbings. Also,
April 19 works for Bruce Dunzweiler to view the Ebbing parcels. We suggest 10:30. Will that work? In addition, please

advise us as to which parcel Mr. Dunzweiler would like to view first.

Thanks.

Tom Fusonie

Thomas It. H'usonie
Attmnev at Isa

vmye. Sntu, Srymwi' vnd Pcasa LI,P
52 kz,e[ Gey Evac, I Colombui, Ohle 4M 5

Direct:514A64.32G1
Yam 614 719 4866
rmail: hF ' nv

WWIV.VorySC010

_.._.,. .._._....._.....__^..-.<...,_.__.,,^_.. ..._., .

From: Tara Paciorek [mailto:tara.paciorekCalohioattorneygeneral.gov]
Sent: Wednesday, April 04, 2012 2:25 PM
To: Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.
Cc: Daniel J. Martin
Subject: Doner surveys and appraisals

Bruce,

One of our appraisers, Bruce Dunzweiler, would like to view the Ebbing property for his appraisal. He is available April
17, 19 or 20. He will probably want to talk to the property owner(s) at that time as well. Can you discuss with the

Ebbings whether any of those dates work for them.

Also Rolling & Hocevar, Inc., one of our survey crews, would like to start taking some field measurements. They would
like access to the properties of Doner, Ebbing, Timothy Knapke, Jerry and Betty Powell and Thomas and Brenda
Powell. They will have survey crews in the area on Tuesday, April 10, 2012 starting around 10:00 am. Will this be

acceptable to your clients? Please Advise. Thank you.

Tara L. Pacforek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418
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Tara Paciorek

From:
Sent:
To:
Cc:
Subject:

Tom,

Tara Paciorek
Friday, June 29, 2012 8:43 AM
'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Appraisal site views

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will
probably not need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

1
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Tara Paciorek

From:
Sent:
To:
Cc:
Subject:

Tom,

Tara Paciorek
Thursday, July 12, 2012 1:27 PM
'Fusonie, Thomas H.'; ' Brewer, Martha C. (mcbrewer@vorys.com)'
'Ingram, Bruce L.'; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
RE: Appraisal site views

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view

the sites. He was planning on trying to get it all done on the 16th, but would like to reserve the 17`" just in case he can't
finish in one day.

Additionally, Tom Horner would like to view the following properties on Ju!y 23 beginning at 9:30 and, if he needs more

that one day, the 24`":

Chad and Andrea Knapke

Mark Knapke

Timothy Knapke

Linda Linn

Opal Post
William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. Paclorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Friday, June 29, 2012 8:43 AM
To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on Ju!y 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets

1
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Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will
probably not need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciarek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

z
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Gerald Dailey

From: Fusonie, Thomas H. <thfusonie@vorys.com>
Sent: Wednesday, July 18, 2012 6:01 PM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tara,

July 30 works for the site visits by Bruce Dunzweiler.

Tom Fusonie

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, July 17, 2012 12:53 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom,

Yet again, I need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26th; so he will be unavailable to view the properties. He says the 30th and 31s` are still open for him if they are
acceptable to your clients. I am sorry for the inconvenience. Thanks for your patience.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, July 16, 2012 11:50 AM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tara,

For July 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell
and Ransbottom/Karr.

Tom Fusonie
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From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey
Subject: RE: Appraisal site views

Tom,

I apologize, but I just had an email from Bruce Dunzweiler saying July 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your
clients' schedules is fine. Again the properties he would like to view are:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Let me know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM
To: 'Fusonie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: 'Ingram, Bruce L.'; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He

was planning on trying to get it all done on the 16th, but would like to reserve the 17" just in case he can't finish in one day.

2



Additionally, Tom Horner would like to view the following properties on Ju!y 23 beginning at 9:30 and, if he needs more that one

day, the 24'":

Chad and Andrea Knapke
Mark Knapke
Timothy Knapke
Linda Linn
Opal Post
William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Friday, June 29, 2012 8:43 AM
To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

3



with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

orentity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.
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Tara Paciorek

From: Tara Paciorek

Sent: Wednesday, July 18, 2012 1:38 PM
To: 'Fusonie, Thomas H.'
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Attachments: image001jpg

Thanks for getting back to me Tom. I have spoken to Tom Horner, and at this point he doesn't have any other times
available before the end of August. Would it be possible to do as many properties as we can on the 23rd and figure out
the rest later, or if more owners are available on the 24th, we could do it that day instead. Let us know. Thanks.

Tara L. Faciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, July 17, 2012 2:55 PM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Ta ra,

I will find out about July 30 and 31. July 23 does not work for all of the site visits Tom Horner proposes so I ask that he

offer several alternative dates.

Tom Fusonie

_ __-- _ --- ------------ -^--^--- .
From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Tuesday, July 17, 2012 12:53 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tom,

Yet again, I need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July

26`h, so he will be unavailable to view the properties. He says the 301" and 31^ are still open for him if they are

acceptable to your clients. I am sorry for the inconvenience. Thanks for your patience.

Tura L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
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Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, July 16, 2012 11:50 AM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Ta ra,

For July 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney

and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell

and Ransbottom/Karr.

Tom Fusonie

T'hornus 17. Fusonie
rltmrney nt [.am

i/'orva SnEer, Seymmrt nuI ^emeLL
52 East Ga} Straet I Calumbus, Ohio

i)heof 61140,8261
Pas:614]19,U'A6
P,mAL lhPusov e(iAvorye,.qom

tvb9v.voryScom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey
Subject: RE: Appraisal site views

Tom,

I apologize, but I just had an email from Bruce Dunzweiler saying luly 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your

clients' schedules is fine. Again the properties he would like to view are:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Let me know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
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2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM
To: 'Fusonie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: 'Ingram, Bruce L.'; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He
was planning on trying to get it a!l done on the 16th, but would like to reserve the 17"' just in case he can't finish in one day.

Additionally, Tom Horner would like to view the following properties on Ju!y 23 beginning at 9:30 and, if he needs more that one

day, the 24°":

Chad and Andrea Knapke

Mark Knapke

Timothy Knapke

Linda Linn

Opal Post
William Muh!enkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. I'aciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Friday, June 29, 2012 8:43 AM
To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzwei!er would like to have access to the following properties on Ju!y 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
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Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance
with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.
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Tara Paciorek

From: Tara Paciorek

Sent: Thursday, July 26, 2012 3:23 PM
To: 'Fusonie, Thomas H.'
Cc: 'Miller, Joseph R.'; 'Ingram, Bruce L.'; Daniel J. Martin; Gerald Dailey
Subject: site views on Monday

Tom,

This is Bruce's proposed schedule for Monday:

1. 9am - Jerry & Betty Powell
2. 10am - Thomas & Brenda Powell
3. Noon - Rodney Sheets
4. 2pm - Duane Sheets
5. 4pm - Jean Karr & William Ransbottom
6. 5pm - Thomas & Nelda Gale

He would like to meet at the property on the corner of Minch Rd. and State Route 49. He will be accompanied by John

Clayton, one of our attorneys from the Toledo office. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418
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Tara Paciorek

From: Tara Paciorek

Sent: Tuesday, August 07, 2012 8:36 AM
To: 'Fusonie, Thomas H.'; Gerald Dailey
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Attachments: image001.jpg

Tom,

Tom Horner was just asked to testify on August 14, so that date is no longer available. Thanks.

T'ara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Thursday, August 02, 2012 3:01 PM
To: Tara Paciorek; Gerald Dailey
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

August 8 will not work. I will get back to you on the rest.

Tom

Thomas H. Fusonie
ARO111Cy ilt 1t11

Vorvs. Satar, Saymovun^tl Von. Li.P
i2 fnet Gay Hrue' I(Alnmbns. Ohiu n31I5

llBecr.6144(i82G1
F'^ cld>12488ii
Emeil-. hfi 'rfd
,uww.vmys.com

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Monday, July 30, 2012 2:26 PM
To: Gerald Dailey; Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views



Tom,

Tom Horner has provided some additional dates that may work for the site views. August 8, 9, 14 or 15 can work for
him. Again, he would like to do all of the site views in one day if possible. Can you please advise whether any of these

dates are acceptable? Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Gerald Dailey
Sent: Friday, July 20, 2012 2:10 PM
To: Fusonie, Thomas H.; Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom, I have spoken to Tammy Donaldson in Tom Horner's office about appraising the properties of Tim Knapke and
William Muhlenkamp on July 23. Mr. Horner would prefer to postpone the site visits for these two appraisals until such
time as the appraisals of other properties can be arranged. The idea is to avoid multiple trips to Mercer County for the
site inspections. Tara and I will work with you to schedule the appraisals for the other properties when Mr. Horner gives

us some dates to work with.

qera^^lT, "get Oa&T
Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine
Section Number: 614-265-6870
Direct Number: 614-265-6944
Fax Number: 614-268-8871
Gerald.Dailgy@Oh!oAttorneyGeneral.gov
2045 Morse Road, D-2
Columbus, OH 43229-6693

www ohio attornevaeneral. rov
Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable Iaw. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, July 20, 2012 9:56 AM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Ta ra,

On July 23, Mr. Horner can go unaccompanied by an owner/owner representative onto the property of Tim Knapke and

William Muhlenkamp.
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Tom Fusonie

Thonins H. Fusonie

Vons, Sa,cr. Sr, mnr and Yeese LLP
>2 Laxr C,ev Svr<wr CotumOUe. ohtc 432 1S

uo-^,. aiaeams^ei
Pu: oii?t?-aENb
FnwiP. t^^qn'e^iDVOryx cum

www.vorysCOHI

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, July 18, 2012 1:38 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Thanks for getting back to me Tom. I have spoken to Tom Horner, and at this point he doesn't have any other times

available before the end of August. Would it be possible to do as many properties as we can on the 23rd and figure out

the rest later, or if more owners are available on the 24'h, we could do it that day instead. Let us know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, July 17, 2012 2:55 PM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tara,

I will find out about July 30 and 31. July 23 does not work for all of the site visits Tom Horner proposes so I ask that he

offer several alternative dates.

Tom Fusonie

From: Tara Paciorek [maiito:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, July 17, 2012 12:53 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Tom,
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Yet again, I need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26t", so he will be unavailable to view the properties. He says the 30th and 31s` are still open for him if they are
acceptable to your clients. I am sorry for the inconvenience. Thanks for your patience.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [maiito:thfusonie@vorys.com]
Sent: Monday, July 16, 2012 11:50 AM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Ta ra,

For July 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell

and Ransbottom/Karr.

Tom Fusonie

vo RYS
Et•s;rd i'A:!wta^':[

'Phomas H. Fusonie
Atrorno,ry st l.arv-

Voryr. Swnq Bevmour nnd Pease LLP
52 E^ 1(3ay Strut I(7ohinibus, Ohio 43215

])Irema 6l1-0Cw'.82ti1
Iax: 611719 086
Lairul: hfusonie@i
www.varyzcom

.,___ __.. ._. ..._. .___._.__.._

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey
Subject: RE: Appraisal site views

Tom,

I apologize, but I just had an email from Bruce Dunzweiler saying luly 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your

clients' schedules is fine. Again the properties he would like to view are:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
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Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Let me know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM
To: 'Fusonie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: 'Ingram, Bruce L.'; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He
was planning on trying to get it all done on the 16th, but would like to reserve the 17`" just in case he can't finish in one day.

Additionally, Tom Horner would like to view the following properties on July 23 beginning at 9:30 and, if he needs more that one

day, the 24111:

Chad and Andrea Knapke
Mark Knapke
Timothy Knapke
Linda Linn
Opal Post
William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so much!

T'ara L. Paczorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Friday, June 29, 2012 8:43 AM
To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views



Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on July 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Can your clients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.
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Tara Paciorek

From: Tara Paciorek

Sent: Friday, August 10, 2012 8:50 AM
To: 'Fusonie, Thomas H.'

Subject: RE: Appraisal site views

Attachments: image001jpg

Thanks Tom.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Thursday, August 09, 2012 4:47 PM
To: Tara Paciorek; Gerald Dailey
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Mr. Horner can make his site visits on August 15. He needs to do Mark Knapke's in the

morning.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, August 07, 2012 8:36 AM
To: Fusonie, Thomas H.; Gerald Dailey
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom,

Tom Horner was just asked to testify on August 14, so that date is no longer available. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Thursday, August 02, 2012 3:01 PM
To: Tara Paciorek; Gerald Dailey
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Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Ta ra,

August 8 will not work. I will get back to you on the rest.

Tom

V RYS
(,^Gt, (+1tEft^.tf`^

T6o'mas H. Fusonie
ArtonieyatLx^e

Jnp 9tceet I ^lumbi^e, Ohiu =13'_IS
iator, Scyrz,wr and Pezsc IdZ'

[imnil.th4u ' r1u _

wwluvo;vscom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, July 30, 2012 2:26 PM
To: Gerald Dailey; Fusonie, Thomas H.
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom,

Tom Horner has provided some additional dates that may work for the site views. August 8, 9, 14 or 15 can work for
him. Again, he would like to do all of the site views in one day if possible. Can you please advise whether any of these

dates are acceptable? Thank you.

Tara L. Paciarek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Gerald Dailey
Sent: Friday, July 20, 2012 2:10 PM
To: Fusonie, Thomas H.; Tara Paciorek
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom, I have spoken to Tammy Donaldson in Tom Horner's office about appraising the properties of Tim Knapke and
William Muhlenkamp on July 23. Mr. Horner would prefer to postpone the site visits for these two appraisals until such
time as the appraisals of other properties can be arranged. The idea is to avoid multiple trips to Mercer County for the
site inspections. Tara and I will work with you to schedule the appraisals for the other properties when Mr. Horner gives

us some dates to work with.
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Cera^^E, "qed" ?JaiIT
Assistant Attorney General - Environmental Enforcement Section - ODNR
Office of Ohio Attorney General Mike DeWine
Section Number: 614-265-6870
Direct Number: 614-265-6944
Fax Number: 614-268-8871
Gerald Dailey@OhioAttornevGeneral.>rov
2045 Morse Road, D-2
Columbus, OH 43229-6693

www ohio attorneygeneral.j^ov
Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and
may contain information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the inessage to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify me immediately by telephone.

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, July 20, 2012 9:56 AM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Ta ra,

On July 23, Mr. Horner can go unaccompanied by an owner/owner representative onto the property of Tim Knapke and

William Muhlenkamp.

Tom Fusonie

iAzl!Coamw(

Thonias H. Fusonie
e\rtOrnary atL3tv

Vorys, Smev,. Saymouv nnd Ywaacl.P
5213ast Gov Stseel Cb6:mbus, Ohlo 43215

Di,oct 61Ah64 5261
Fns 614919 4886
6mall. hfi ' (A
www.voryzcom

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Wednesday, July 18, 2012 1:38 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin

Subject: RE: Appraisal site views

Thanks for getting back to me Tom. I have spoken to Tom Horner, and at this point he doesn't have any other times

available before the end of August. Would it be possible to do as many properties as we can on the 23`d and figure out
the rest later, or if more owners are available on the 24`", we could do it that day instead. Let us know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR

3

7c^



Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From : Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, July 17, 2012 2:55 PM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Ta ra,

I will find out about July 30 and 31. July 23 does not work for all of the site visits Tom Horner proposes so I ask that he

offer several alternative dates.

Tom Fusonie

From Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, July 17, 2012 12:53 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tom,

Yet again, I need to apologize. Bruce Dunzweiler has just informed me that he now needs to testify at a hearing on July
26`h, so he will be unavailable to view the properties. He says the 301h and 31st are still open for him if they are
acceptable to your clients. I am sorry for the inconvenience. Thanks for your patience.

Taru L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, July 16, 2012 11:50 AM
To: Tara Paciorek
Cc: Gerald Dailey; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Daniel J. Martin
Subject: RE: Appraisal site views

Tara,

For July 26, Duane Sheets, Gale and Nelda Thomas, and Tom and Brenda Powell are confirmed. The property of Rodney
and Linda Sheets can be inspected that day, but only in the morning. I'll let you know soon about Jerry and Betty Powell

and Ransbottom/Karr.

Tom Fusonie

4
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Thomas H. Fusonie
aimrncc at i.mv

Vorya, ca,^r,gaymour.v,dYeesctlfl
52 Sait f3nY ¢tact I Coln^nbvs, OM1m 43215

âI,ca.fi1446+E°fiI.
rna:6149t]^dR86
FinaiP. thf;,,,aon efiJVOry3,.^

^.vorys.Conf

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Thursday, July 12, 2012 3:49 PM
To: Fusonie, Thomas H.
Cc: Gerald Dailey
Subject: RE: Appraisal site views

Tom,

I apologize, but I just had an email from Bruce Dunzweiler saying luly 16 and 17 are no longer going to work for him, but some open
dates for him include 7/23, 7/26, 7/30 and 7/31. Obviously the soonest ones would be best for him, but whatever works for your

clients' schedules is fine. Again the properties he would like to view are:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Let me know. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Thursday, July 12, 2012 1:27 PM
To: 'Fusonie, Thomas H.'; 'Brewer, Martha C. (mcbrewer@vorys.com)'
Cc: 'Ingram, Bruce L.'; 'Miller, Joseph R.'; Daniel J. Martin; Gerald Dailey
Subject: RE: Appraisal site views

Tom,

Have you been able to confirm with your clients whether the below dates are acceptable for Bruce Dunzweiler to view the sites. He
was planning on trying to get it all done on the 16th, but would like to reserve the 17" just in case he can't finish in one day.
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Additionally, Tom Horner would like to view the following properties on July 23 beginning at 9:30 and, if he needs more that one

day, the 24'":

Chad and Andrea Knapke
Mark Knapke
Timothy Knapke
Linda Linn
Opal Post
William Muhlenkamp

Please advise whether these dates are acceptable. Thanks so much!

Tara L. Paciorek
Assistant Attorney General, EESlODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tara Paciorek
Sent: Friday, June 29, 2012 8:43 AM
To: 'Fusonie, Thomas H.'; Brewer, Martha C. (mcbrewer@vorys.com)
Cc: Ingram, Bruce L.; Miller, Joseph R.; Daniel J. Martin; Gerald Dailey
Subject: Appraisal site views

Tom,

Our Appraiser, Bruce Dunzweiler would like to have access to the following properties on Ju!y 16 & 17:

Jean Karr and William Ransbottom
Jerry and Betty Powell
Thomas and Brenda Powell
Duane Sheets
Rodney and Linda Sheets
Gale and Nelda Thomas

Can your ctients consent to these days? Of course if we are able to reach some resolution before these dates, we will probably not
need access; but we do want to continue moving forward until an agreement is reached. Thank you.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance
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Tara Paciorek

From: Tara Paciorek

Sent: Tuesday, August 14, 2012 5:04 PM
To: Fusonie, Thomas H.; Brewer, Martha C.
Cc: Gerald Dailey

Subject: RE: SITE VIEWS

Thanks Tom.

From: Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Tuesday, August 14, 2012 4:24 PM
To: Tara Paciorek; Brewer, Martha C.
Cc: Gerald Dailey
Subject: RE: SITE VIEWS

Linda Linn is confirmed for a time TBD after 2:00.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Tuesday, August 14, 2012 2:09 PM
To: Fusonie, Thomas H.; Brewer, Martha C.
Cc: Gerald Dailey
Subject: RE: SITE VIEWS

Thanks Tom,

I'll forward this on.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, August 14, 2012 2:08 PM
To: Tara Paciorek; Brewer, Martha C.
Cc: Gerald Dailey
Subject: RE: SITE VIEWS

Ta ra,

I can confirm the following:

Mark Knapke for 9:00
Chad and Andrea Knapke at 10:15
Tim Knapke at approximately 11:30.
The Post property and Muhlenkamp properties at times in the afternoon TBD. We're trying to confirm Linda Linn for a

time in the afternoon.

Tom Fusonie 1
76



From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]
Sent: Monday, August 13, 2012 11:19 AM
To: Fusonie, Thomas H.; Brewer, Martha C.
Cc: Gerald Dailey
Subject: FW: SITE VIEWS

Tom,

This was my response from Tom Horner's office. They thought it might be better for you to come up with the schedule
based on what works best for your clients; but if you would rather have them form the schedule, I will let them know.

Also, I have to wait for Dan to get in to sign the corrected version of the petition; but once that happens I will email it to

you. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From: Tammy Donaldson [mailto:Tammy@ohiorealestate.org]
Sent: Monday, August 13, 2012 9:51 AM
To: Tara Paciorek
Cc: Gerald Dailey
Subject: RE: SITE VIEWS

Ta ra

All of our properties are vacant, except one, and are in the immediate area of each other. Due to this and everything
having to be scheduled through Tom Fusonie, it would probably be best if he decides the time of the inspections. He will

be talking to each owner and will know their best times?

For time allowances, we would like to have 45 minutes for each of the five vacant properties (3 Knapke, Muhlenkamp,
and Linn) with a 30 minute buffer between each inspection. We think 1% hours should be good for the Post property as
we would like to inspect the home and outbuildings. Any property owners that will not be meeting with us, we can do
those last on our own (assuming permission is given), unless the attorneys would still like to inspect those properties

with us and want to schedule them.

We would like to start the inspections at 9:00 am.

Tammy

Ohio Real Estate Consultants, Inc.

Tammy L. Donaldson
Vice President - Public Projects
201 Bradenton Avenue
Dublin, Ohio 43017
614-791-0038 ext.5
614-791-8956 (Fax)
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800-536-0038 (ToJI Free)

CONA'IDENTIALL['Y NOTICE: 'S'his email messagc, including zny attachments, is for the sole use of the intended recipient(s) and may contain
coufidential and privileged information. Any unauthorized distribution, copying, review, or disclosure of the ittf'ormation is prohibited. If you are not the

intended recipient, please contact the sender immediately by reply email aud destroy the original and all copies of this message.

From: Tara Paciorek [mailto:tara.paciorek@ohioattorneygeneral.gov]

Sent: Friday, August 10, 2012 10:19 AM
To: Tammy Donaldson
Subject: SITE VIEWS

Tammy,

I just spoke with Tom Fusonie from Vorys and he would like to have a schedule of the site views for next Wed. He also would like

time for lunch built in to the schedule. Thanks.

Tara L. Paciorek
Assistant Attorney General, EES/ODNR
Ohio Attorney General Mike DeWine
2045 Morse Rd. #D-2
Columbus, Ohio 43229
Tel: (614) 265-6418

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance
with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance
with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

3



.KEDEWINE
* O[=1I{3 ATTORNEY GEN)rRAL *

Eavicuniaental Enfo.tcement - ODNR
tDffico ("6$4^ 2A5-6870
Fax (624 269-8871

2045 Morse Boad; Building D-2
Cotumbus, Ohio 43229

w+tswvw.tDftioAttvaneyGcneral.gov

June 12, 2012

Bruce Ingnam
Joseplt Miller
Vorys, Sater, Seymour and PeaseLLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43215

Subject to Ohio Rule of Evidence 408

1Ze:;State ex ret. I3orter, ei al:, v. Zody

Dear Bruce and Joe:

I am writing to follow-up on the meeting today at ODNR. Thanks for ctaming out to
ODNR and engaging in some frank discussion about our respective positions.

I want to memorialize that as a result of our discussions, ODNR has asked the Relatoes
to consider $5,000.00 per acre as compensation for flowage easements on their properties
and all claims presented in this li2igation. This offer is subject to final management
approval by ODNR in consultation with the Governor's Office, the Office of Budget and
Management and the Ohio Attorney General's Office. As we discussed, this offer would
also be dependent upon an appropriation approval by the Ohio General Assembly.

Also during our discussions, you adviscd that ODNR should temporarily defer a filing
of the Don.er and Ebbing cases for at least 2 weeks pending on-going settlement
discussions. As a practical matter, we will defer additional appraisal work during this
period while we continue discussions, but we will continue the process of conducting
surveys and preparing legal descriptions. Finally, during today's meeiing, we hand-
delivered to you, completed legal descriptions and surveys for the 27 parcels contained in
"Phase I" of the survey project.

We agreed that we will further evaluate the parcels that involve contmercial and
residential land uses as presented with your prior correspondence concerning those
properties, and you agreed that you would confirm whether the total acreage for all
pending and future Iitigation was 4,834.745 acres or whether there would be additional

Attachment 3
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acreage on the basis of the commercial/residential property a.s already submitted or about
to be filed,

Please feel free to contact Tara, Jed or me if we can address additional questions or
concerns.

Very truly yours.

Daniel J. Martin
Assistant Attornev General

cc: Bill Damschroder
Fred Shimp
Paul Baldridge

^^



STATE (?F (71-IF9

Ct3I7NTY C}b' FRANKLIN

AFFIDAVI'lc OF DAlmtIEL4. Mr^RT

IL-E; State ex rel Doraer eP aL, uZeehr€rtger, Case Nst. 2009-1292

1, Daniel J. Martin, enaployee of the {)hio A.ttotney General's ®ffice, being firs.t du:1y

sworn, hereby state that I have personal knowledge afth.t; facts contained in tlLis Affidavit, that I

acn cornpetentto testify to the matters stated herein„ and that the follo-vyinl; is true to the best of

my knowledge aiid belief.

1. 1 arn currentlyan Assisttrnt Attorney CTenerallar the State of (3hio, and am the

Superuising Attorney of the unit ctf the Enuironnt nt Section that

represents the Ohio Departmentof Natural Resources ("ODPv'it"').

2. My duties includt-, coar<linating and participating in litigation involving (3UNR and

<ctor of ODNR. In conjunction with those responsibilities, I also reepregent

those clients in negotiations pertaining to litigation.

3. Through my employment with the Attorney Csenera:l's Qftice,l am familiar

above referenced case and tlte resnit€ng appropriation cases that t}DiNiZ and the

Attcirney General's Office are preparing for litigat'ion.

4. Through tny duties associated with my employment, I became involved in both

settlement discussions and preparation of appropriation actions related to the Co

Writ of Mandamus issued in December of 2011.

1 STATE'S EXHIBIT F
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5. After receiving a proposal from Relators' counsel to resolve all the Relator cases

for an amount in excess of $48 million, on December 14, 2011, I became involved in

discussion among ODNR, the Attorney General's Office, and staff from the Office of

Budget and Management and Governor's legal counsel to review and respond to the

proposal. A true copy of Mr. Ingram's letter from my files is attached hereto as

Attachment 1. A true copy of a December 27, 2011 response from Assistant

Attorney General William Cole from my files is attached hereto as Attachment 2. On

January 3, Relators' counsel responded with a letter dated January 3, 2012, a true

copy from my files is attached as Attachment 3.

6. After consultation and review from ODNR and my management at the Attorney

General's Office, I drafted and sent a response to counsel for the Relators' rejecting

their proposal and suggesting a counter-offer of $6.2 million. A true copy of that

letter from my files is attached hereto as Attachment 4. Relators' counsel responded

with a rejection and reduced their prior offer by one million dollars in a February 22,

2012 letter, a true copy from my files is attached as Attachment 5.

7. While these initial discussions took place, I participated in a telephone conference

with Judge Ingraham from the Mercer County Common Pleas Court, along with other

counsel from ODNR and the Attorney General's Office, and Relators' counsel, on

January 19, 2012. Additional conferences took place on periodic basis, and as

recently as September 10, 2012. Counsel for the parties felt it was useful to engage in

preliminary dialogue with the trial court that would handle the cases in advance of

making the filings. At that time, I discussed with the Court that while there were

settlement discussions towards a global resolution, the State would also be planning

2
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to conduct surveys and appraisals and would file cases as that work was completed.

I advised that the State was pursuing a phased approach as it was also discussed that it

would not be feasible or reasonable to file all the cases for the 80 or more Relators at

one time given the State's and trial Court's resources. The trial court indicated

the general approach suggested by the State was reasonable.

8. At the February 27, 2012 preliminary conference, I explained to Relators' counsel

the methodology and timeline for completing the survey and appraisal work. I also

discussed, given the trial court's previous ruling in a related case previously tried in

Mercer County, that ODNR planned to be consistent with that prior determination by

generating metes and bounds descriptions of flowage easements based on the extent

of 2003 flood elevations recorded by the Mercer Counter Engineer. During the call,

Judge Ingraham acknowledged that he did not want a situation similar to that prior

matter, which delayed those proceedings because a more accurate description needed

to be prepared, and the petition amended. I followed up with a letter to Relators'

counsel on March 12, 2012 to memorialize and outline the framework to be employed

by ODNR, which would divide the Beaver Creek corridor into "Phase I" and "Phase

2," and involve outside vendors to assist ODNR in completing surveys and appraisals.

A true copy of that letter from my files is attached hereto as Attachment 6. Counsel

exchanged further letters, including my letter dated March 30, 2012 where I again

explain the process ODNR must use to prepare surveys. True copies of those letters

from my files are attached hereto as Attachments 7 & 8.

9. By the middle of May 2012, ODNR had obtained completed surveys and appraisals

for the Doner and Ebbing properkies. Pursuant to R.C. 163.04(B), I prepared and
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sent good faith offers to Relators' counsel on May 16, 2012. My office had also

provided copies of the surveys, legal descriptions, and detailed appraisal reports.

Attached hereto as Attachments 9 and 10 are true copies from my files of the Ebbing

and Doner offer letters.

10. By letter dated May 22, 2012, Relators' counsel rejected the good faith offers and

proposed counter-offers roughly double ODNR's appraised value. A true copy of the

Relators' letter from my files is attached hereto as Attachment 11. On May 29, 2012

I responded, requesting justification for the discrepancy, and suggesting that ODNR

was prepared to file the first two cases if no agreement on these parcels could be

made. A true copy of that letter from my files is attached hereto as Attachment 12.

11. On May 25, 2012 I received a letter from Relators' counsel. Attached hereto as

Attachment 13 is a true copy of the letter from my files. I responded on May 31

laying out in great detail the work ODNR was doing. A true copy of that letter from

my files is attached hereto as Attachment 14.

12. On June 12, 2012, I attended a meeting that had been requested by Relators' counsel.

The meeting was held at ODNR's offices and attended by Relators' counsel Bruce

Ingram and Joseph Miller, myself and other counsel from the Attorney General's

Office, William Damschroder, General Counsel for ODNR, and Director Zehringer

and Assistant Director Shimp. I had sent a letter confirming this meeting on June 11,

2012, and a true copy from my files is attached hereto as Attachment 15.

13. At this meeting, the parties discussed the possibility of re-engaging in the global

settlement discussions. Assistant Director Shimp explained that the decision to

resolve the cases globally would need executive and ultimately legislative approval,

4



as such a sum of money would necessitate a special appropriation, and was not

provided in ODNR's budget. The ODNR staff asked Relators' counsel if $5,000.00

per acre was a figure that might be accepted as compensation by Relators for all their

claims. Assistant Director Shimp emphatically cautioned Relators' counsel that this

amount would have to be approved by management at the highest levels, and would

be dependent on funding from the General Assembly. Relators' counsel responded

that they would discuss the $5,000 an acre amount with their clients, and asked that I

memorialize ODNR's proposal in writing. The letter clearly stated the amount

discussed was subject to additional approvals. Attached hereto as Attachment 16 is a

true copy from my files of that letter dated June 12, 2012.

14. Near the end of the June 12, meeting, I wanted to be abundantly clear about how

Relators' counsel wished to proceed with the Doner and Ebbing cases which were

ready for filing. I asked if it might be advisable to continue on a dual track of

processing individual cases for filing while potential global settlement talks take

place. Relators' counsel requested that the State not file these cases or any other

cases, and advised that it would not be beneficial to settlement discussions if cases

were being filed. The State agreed to forego any filings at that time while settlement

discussions continued. During a subsequent telephone conversation with Relators'

counsel Joseph Miller, I was also asked that if ODNR was close to finalizing farther

appraisals, to please defer releasing those appraisals while a global settlement

resolution was being discussed.

15. On June 19, 2012, Relators' counsel responded with a letter flatly rejecting the

suggestion that their clients would be fairly compensated at $5,000.00 an acre,
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making a counter-offer roughly valued at over $8,000 an acre, and making additional

demands such as a liquidated penalty clause that would commit the State to paying $5

million to the Relators if funds for a global settlement were not appropriated. A true

copy of that letter from my files is attached hereto as Attachment 17. I responded

expressing disappointment in the response and advised that it was under review. A

true copy of that letter from my files is attached hereto as Attachment 18. Relators'

counsel provided a response by letter dated June 26, 2012, a true copy of that letter

from my files is attached hereto as Attachment 19.

16. I responded to Relators' counsel in a letter dated June 29, 2012 with an adjusted

proposal of $24,205,000. My letter rejected the concept of binding the State to a

liquidated damages payment, reiterated that funding for such a settlement was

dependent on legislative approval, and that if this proposal was agreeable to Relators,

ODNR would promote and recommend it. A true copy of this letter from my files is

attached hereto as Attachment 20.

17. I did not receive a written response, but was informed by ODNR General Counsel

William Damschroder that Relators' counsel contacted him through a mutual e-mail

exchange, and requested a face-to-face meeting among counsel. That meeting was

held on July 12, 2012.

18. I attended the July 12 meeting with William Damschroder and met with Bruce

Ingram, and Joseph Miller at ODNR. At that meeting, counsel for Relators rejected

the proposal contained in my June 29, 2012 correspondence, and proposed an offer

that would create two different categories of compensation; an agricultural group and

6
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a commercial-residential group. Counsel made a demand of total compensation of

$27,322,146, amounting to roughly $2.267 million more for agricultural landowners

over ODNR's last proposal and an additional $885,000.00 allocated to

commercial/residential Relators. This totaled $3.15 million more than the State's

proposal. Relators' counsel also wanted a commitment that if the surveys completed

by ODNR did show a "material difference" over the amount of land individual

Relators sought to be taken in their prior affidavits, that they would reserve the right

to obtain additional compensation above and beyond the $27.322 million demand.

After communicating their counter-offer, Relators' counsel asked that we contact

them with a verbal response and not reduce a substantive response to writing. W.

Damschroder and I communicated the Relators' position to ODNR and the Attorney

General's Office senior management.

19. I participated in at least one meeting where senior administration staff were briefed

on the proposal. I was not involved in further briefings but was subsequently advised

by ODNR General Counsel William Damschroder that additional briefings were

occurring. On July 30, 2012 counsel for Relators requested an update regarding the

internal discussion, a true copy of that letter from my files is attached hereto as

Attachment 21. I responded with a on August 1, 2012, and a true copy of that letter

from my files is attached hereto as Attachment 22.

20. I was subsequently advised by Mr. Damschroder that ODNR's direction was that

Relators' counter-proposal was not acceptable, and that the Relator claims should be

handled through the regular statutory process provided under R.C. Chapter 163. A
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meeting was arranged for August 9, 2012 at ODNR with Relators' counsel Joseph

Miller, Bruce Ingram, and Fred Mills and also attended by Mr. Damschroder and

Assistant Director Shimp. At that meeting, on behalf of ODNR, I advised Relators'

counsel that their last proposal was rejected, and that we were to proceed with

handling the cases through the statutory appropriation process. This would mean

Relators would receive individual written good-faith offers based on an appraised

value, as required by R.C. 163.04(B). While I communicated the fact that global

discussions were not authorized at this time, I never represented that Relators would

be denied the offers for compensation provided by the appropriation statute.

21. Shortly after the meeting, I filed the Ebbing appropriation case and the following

week filed the Doner appropriation case. I, and other members of the Attorney

General's Office continue to assist ODNR with representation in these two filings,

and preparing for the making of additional offers and court filings as appraisals are

finalized.

22. During the course of my representation, I have not attempted to mislead Relators'

counsel or engage in bad faith negotiation, nor have I been directed or instructed to

engage in any such conduct by any other person. My letters to Relators' counsel were

drafted and reviewed in consultation with Attorney General's Office management and

ODNR. I have not advised ODNR to refuse compliance of the Writ, or to interpose

delay.

8
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Further Affiant Sayeth Naught

Daniel J. Martin
Assistant Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Sworn to before me and subscribed in my presence this/111^day of September, 2012

Notary Public

47`7l^i^t/^Y%11P ° 441iO
^31'.^

'r^i%^/^Ca,^,/^i.^/ca,^/
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December 14,2011
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Vv'i1Iia€n Da.'nschroeder
Chief Legal Offaaer
Ohio Department of iVatural Resources
2f345 Morse Road, Bi:ilding D
Columbus, OH 43229-6693

Dear Bill:
the Ohio S>.rprense Cot^, we ^'`icipa:edeeision fromFolloWr,g r g on the recent

asking the court to convene a status conference in January to diseiss ltandling the lausuts ttat

pl-j;^;R has been ordered to flle in Mercer County to compensate our clients.

As you kro-W, the comtnon pleas court decided intpQrtartt issues irc the five cases

that have been resolved, including the date of take (determined to be the date of trial). Incourse
addition, a coreprehensive set of jury instruc^tione the Lando^^ ^ aPg ^ er's oe ^^d ^=d
trials, the last tFial reseiltia^ in an aw,ard rau^l'ly qnat to
several tiires the State's appraiser's opinion.

Having tried two cases to verdict, and subsequentlY resolving three retnaining
rm graP on the results tfia€fi

cases by set'^le:rie^tt, my s:°nse is that both sides baqe a reasonably
can be expzcted if 6G'- new cases were tried in k'lercer County.

tFr e met with our c€ients last wee^t^erLe^^^^^^o-w^v ^ also eneo4^Qed

Each is eager to have their case lxeard by a jury
tl:em to consider resolving thcir cases by settle vent. Purter discussion, we received their consent
to ma.le an offer of settlement of all relators' cases for a single lu:np sc:m, in exchange fo: a
flowa_e easement on the properties measnred by the highest elevation of the 2003 floodirg
(which was t[ e extent of the flowage easement sought by ODtiR in the five resolved cases.)

Attachment 1
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GVfii4ata I3ams:,traedea
December 14, 20 i I
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1".e Eunp sun de:nar_d is 343.403 I0^•, wrl:ich i_rcle:des ce.r_pensatioa for the

proper,y :aken h;r
the ffowaQe easement, dacr.age to the residne and dan:age to st.,setUrms

iaripz
. ^ted by the Ilooding. It alsa ir.cludes a eoinponent attributable to atyoraey s fees for a!I

retatots based on the rec€rvery ef attomeys' tees ir& the Linn case tti.ed earher this yeat. Ia that

case, t.`te deposit was I7.5°!0 of the verdict amoutt. e fie attorszeys' fees cornpaaent included in5
the lttanp sum demand is 25% of &.e difference bem=een the ta^e^^€orf sLb^stan ai attorae s%'
of €E^zt arnount. Be advised that we are also going to be fling ^
fees incurred in the mandamus action in the Ohio Supreme Court.

Bilt, we think the State of Ohio owes it to the }attdotiF-neFs cf IvLercer Caanry to

finally put to rest tl:e devastation of fotu':eeu years of Elooding by resolving these cases r.ow. Our

clients have taken t.
^ e first step. TI is offer skail remain open for accept3r-ceby ODNR for

fourteer. (I4) days f:om todsg•'s date. Please advise of yona response.

BI.Uinjrn

cc: Joseph R. iViiller

9/



* OHIO ATTOFLdEY GENERAL *

(via fax a-ld hand delivery)

December 27, 2011

Bruce Ingram, Esq.
Vorys, Sater, Seymour & Pease, LLP
52 E. Gay Street
PO Box 1008
Columbus, OH 43215

Re: Doner et aL v. Ohio Depar#nent of Natural Resources

Exe..̂-ufive Agences Sec`ion
OfSce 614-466-2980
Ev^

30 East Broad Street, 26°" rloor
Colurr=bus, O[rio 43215
mcv^.0:-.mAetomeyGeaesa:.gov

Dear Bruce:

The Ohio Departmer.t of Natural Resources is in receipt of your settlement offer dated
December 14, 2011. Because your settlement demand is for payment of taxpayer dollars, any
counteroffer will need to go thzough the appropriate levels of review. This simply cannot be done in
the response time givene Therefore, we will require additional time to respond to your offer. In an
effort to accelerate this process, it would be beneficial if you could share with us details of the
methodology used to arrive at the $48,403,18I you have requested.

Once we have the information necessary to make a fair and informed decision and receive the
necessary settlement authorizations, we will reply as quickly as we are able. If you have any questions,

please contact me.

Sincerely,

Mike DeWine
Ohio Attomey General

William J. Coole
Assistant Attorney General

Attachment 2



V ® rqzYS
4arys, Satar, Seymour and Pease r,s.z
Legal Counset

Brncc 4 Ea^ram
Dlran Dial (611) aW-lWBe

Dirtt:Fax (5Ii)719-lTiS

Email blin;ramQavorvs.eam

52 East Gay St.
PO Box 1003

Columbus, Ohio 43226 16Q&

624.46=1.6400 1 wwjv.vo:'ys.c©m

Founded 1909

FOR SETTLEMENT PCTRPOSES OtiLY - NOT AD!!IISSIBLE AS EVIDE`iCE

January 3, 2012

VI_

William J. Cole
Assistant Attorney General
Office of the Ohio Attorney General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dear Bill:

Thank you for your December 27, 2011 letter conceming our clients' collective
settlement deraand to ODNR in exchange for a flowage easement on the affected properties
measured by the 2003 flooding. I write in response to your request that we provide to you the
deails of the methodology used to arrive at the amount of our clients' demand, $48,403,181.

ivlany of our clients are ar.xious for their day in court and, with favorable
precedent already set on date of take and the jury instructions, we remain confident of the results
that could be achieved on their behalf in the Mercer County Court of Common Pleas.
Nonetheless, we recognize that if a reasonable amount can be agreed upon a collective settlement
would make sense for both sides. Thus, we are providing extensive and specific information in

response to vour request in accordance with Evid. R. 408 to evaluate the potential for a collective
settlement. Please be advised that most, if not all, of our clients are prepared to testify to
valuations and amounts of compensation in excess of the numbers enclosed and ODINR's
exposure remains even greater than the data I am providing.

Enclosed ptease find two spreadsheets. These spreadsheets - one for our clients
who own agricultural land and one for our clients whose property is used only for residential or
business purposes - reflect actsal amounts for compensation ar.d damage to the residue for each
of our clients and .*'orrn the basis for our collective, lump sum demand. Specificaily, the total
a-nount dem.anded on behalf of each our clients is based upon the methodology and values

previously used by our appraiser in the Linn case. In that case, our appraiser valued agricultural

ColumBus I 4vashina on I Cleveland I Cincinna I Akron I RoustonAttachment 3
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FOR SETTLEMEtiT PURPOSES ONLY - NOT ?.DNIISSISBLE AS EVIDENCE

William Cole
3anuary 3, 2012
Page 2

ta;.d at $9,400/acre in January, 2011 ard testified that agricultural land in Mercer County
appreciates 8%/year. As a result, t^hough we already k,.-row of higher sales in the market place,

we ised a baseline value of $10,000/acre for agricultural Iand. As our appraiser did in the
Linn

case, for each of our agricultural clients, we calculated fhat the farnland or structures that flood
are devalued by 90% (or $9,000/acre for lard). For land or structures that do not flood but are
part of the da.maged residue, again, as our appraiser did in the Linn case, we devalued that Iand

and those structures by 50% (or $5,000/acre for land). Consistent with our appraiser's prior
approach, we used the iVlercer Counry' Auditor's depreciated value for our client's affected

structures.

The second spreadsheet for our residential clients reflects valuations of land and

dwellings or buildings either from actual sale amounts or the Mercer County Auditor's

valuations. For each of these, consistent with the devastating flooding of their homes, we have

demanded 90% of thei: homes' and tands' values, as well as $20,000 for each client in relocation
assistance, consistent with federal and state standards for total takes of family homes or
businesses. We have also made a specific demand on behalf of our clients that own a
conur.erciai business that is flooded by ODNR based upon sales and income data that would
support such an a.m.ount under either the comparable sales or income approach to valuation.

As explair.ed in my December 14, 2011 to Bill Darnschroder, the lump sum
demand also includes a component attributable to attorney's fees based on the recovery of

attorneys' fees in the Linn case. In that case, the deposit was 17.5% of the verdict amount.

Thus, the a«orneys' fees component included in the lump sum demand - which totals

$8,135,129.00 - is 25% of the difference betiveen the total amount of damages and 17.5% of that

a°no.urt. Finally, t.he settlement demand also includes $700,000 for attorneys fees incurred in

mandamus action. As you can see from our motion, we are actually seeking an award from the
Supreme Court of Ohio far in excess of that amount. A collective settlement, if reached, would
resolve this issue as well and we would dismiss our motion for attorneys fees.

We expect that ODNR's response to our demand will recognize its total exposure

in these matters, the Linn trial that resulted i.-i an award roughly equal to the Iandowners

appraiser's opinion and a significant award of attorneys fees, as well as the clear ber.chrr:arks set

by ODNR in settling three previous cases in the Spring of 2011, of which our current clients are

aware. Further, we will only entertain a counter-oi er from OD-.NR that would set`J.e the claims

of all of our clients, not only some ef ODVR's choosi_na.

9v



FOR SETTLEMENT PL`RPt7SES t3NZ.Y-ti©T ADMI5SISBI.E AS EVIDEYCE

William Cole
January 3, 2012
Page 3

Please advise of your respoase wit_hia tae next te:s days.

We centinue to believe t,hat the State is best served ir. fmallv pa iza^ to rest the
devasta^ion of fourteen years of Pioodin.^by resoiJir=a these cases collectivety and quickly.

truly yours,

BLI/mjm

cc: William Damschroder
Daniel J. Martin
Joseph R. Miller
Thomas H. Fusonie

1;0.2,n2 1,9'_Nd'!
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(via e-maiiand United States Mail)

February 21, 2012

Bruce Ingram, Esq.

Vorys, Sater, Seymour, Pease, LLP

52 East Gay Street

P.O. Box 1008

Columbus, Ohio 43215

C;nviFonmenta2Enforcement -ODTMFR
dffice (614) 265-6$70
Pax (614) 268-8871

2045 Morse Road, $ustding D-2
Cotnmhus, Ohio 43229

cvw`u.OhioAttomcyGeneml. gnv

Re: Doner et al., v. Ohio Department of Natural resources

Offer of Settlement and Compromise, Not Admissible Pursuant to Ohio Rule of Evidence 408

Dear Bruce:

We appreciate the patience of your clients as we have formulated a counter-offer to yaur letter

of December 14, 2012. We have just received full authority to make this offer and the State will be

able to pay th`ss amount in full this year.

We propose a single lump sum payment in the amount of $6,216,059.16 in exchange for a

fl.owage easement over your clients' land which was covered by the 2003 fiooding event, and a release

of all claims. This amount acknowledges the frequency with which an event of the magnitude of the

2003 event would occur. Further, I would add that while this offer is extended as an attempt to resolve

this matter and is made in good faith, it is not intended to serve as a "written good faith offer" as

described in R.C. Chapter 163,

Although damage to the residue is a specific per parcel determination made by an appraiser, we

are mindful of the fact that theyuries in the Baucher and tinn cases awarded an amount for damage to

the residue and our calculation includes $2,953,751.48 for 2,056.93 acres of residue. We used a

baseline value of $1,436 per acre for residue and $7,121 per acre for the 68 acres of land that

experience flooding as a result of modification of the spiliway during an event.with a recurrence interval

of 15 years. Our calculation also acknowledges that we are taking an easement, not a deed, aver the

land covered by the 2003 event. For that reason and because of the low probability of such an event

Attachment 4



happening again, we propose 10% of our basetinevalue for compensation for those 2,533.97 acres, or

$1,846,906.64. This means a total of $5,284,88612 as compensation and damages for your c6ier:ts.

While we disagree that you are entitled to any attorney fees at this stage and we are confident

that we will be successful in our opposition of your motion, in a good faith e€fisrt to settle aA ctairfis, our

calculation inctudes an aniount to satisfy those claims as well.

I woukd also note that aside from the issue of fair compensation, Director Zehringer is active[y

reconsidering the State's recent position with respect to take level rnanagement; and this issue wiU be

thoroughly re-evatuated. We recognize this is also an issue of great concern to many of your clients, and

a change in that practice should help minimize the impact of the easement in the future. I would note

that the overall evaluation of those pcactices includes an evaluation of the algae conditions in Grand

Lake St. Marys aswelt as the important consideration of the potential impacts on your clients.

We appreciate your willingness to work towards a resolution that will be beneficial to both

parties by avoiding the time and expense of litigatingjust compensation. This counter offer wilF remain

open until March 9, 2012.

Sincerely,

MIKE DeWINE,

Attorney GeneraJ

Daniel J. Martin

Assistant Attorney General
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Vorys, Sater, Seymour and Pease ra.P
Le al Counsel

52 East Gay St.
PO Box 1008

Columbus, Ohio 43216-1008

614.464.6400 1 www.vorys.com

Founded1909

Bruce C. Ingrem
Diraet Dial (614) 464-6480
Direct Fax (614) 719.4775
Email blingram@vorys.com

February 22, 2012

FOR SETTLEMENT PURPOSES ONLY - SUBJECT TO EVID . R. 408

VIA US MAIL AND E-MAIL

Daniel J. Martin
Assistant Attorney General
Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 4229

Re: Doner et al., v. Ohio Department of Natural Resources

Dear Dan:

We are in receipt of your letter of February 21, 2012.

Your recognition of acreage that frequently and severely floods according to the
Supreme Court (2661 acres) and the "residue" property damaged by that flooding (2056 acres) is
at least very close to the evidence submitted to the Supreme Court. However, ODNR's gross
understatement of the damage to the market val^e of that land is diametrically opposed to the
reaction of Mercer County juries to the evidence presented to them last year, which evidence did
not even include the video and photographic evidence of the massive 2011 flooding that drew the
attention of the Ohio Supreme Court. To claim that only 68 acres of land floods with a 15 year
frequency is truly laughable in the face of eyewitness testimony and documentary evidence of
the massive flooding in the years 2003, 2005, 2008 and 2011 and additional flooding in the
intervening years. To the extent that this is based on Stantec's discredited science, we refer you
to page I 1 of the Supreme Court opinion on that subject.

We also remind you that the offer conveyed in your letter to more than 80
landowners is dwarfed by the compensation, in settlement or in verdicts, actually paid by ODNR
to only FIVE similarly situated Mercer County landowners. We can only assume that this

Attachment 5
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VORYS
LegalCounsel

Daniel J. Martin
February 22, 2012
Page 2

settlement offer was based in part upon the input of the lawyers who were not involved in those
cases in Mercer County.

While we are tempted to reject this offer without a counter, we also recognize that
ODNR worked with us in good faith to resolve the five previous cases. Therefore we counter
with a demand of $47,403.181 which is a $1.0 M reduction in our previous demand made on
December 14, 2011. If ODNR does not respond in good faith with a significant move that
recognizes its actual exposure to more than 80 landowners and for their attomeys' fees, we can
only conclude that ODNR is not truly interested in settlement and we can declare these
negotiations at an end.

This offer is open until the close of business March 1, 2012.

truly yours,

eLew
3

BLI/nmm

3.22/2012 13303409

e L. Ingram

q^
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* OHIO ATTORNEY GENERAL *

BruceIngram
Vorys; Sater, 5eymour & Pease
52 East Gay Street
P.O. Box 1008

Columbus, Ohio 43216-1008

March 12, 2012

Dear Bruce;

Envixonsnentit .Eanfut€ et€zeu:t - GQ3?i k*A
Office (514). 2654S7fj
Fax (614) 268-8671

2045 i4Strrse $krad, fizrilding D-2
ColumlTUs, Ohio 43229

Nv^v:QU'[t+Attotn:cfGee€eia7.gov

I am writing to memorialize the update we provided regarding the Doner appropriations during

our conference call with Judge Ingraham on February 27`", and also to respond to Joseph tuti€Ser's recent

eorrespondence: To be clear, there is certainly no "foot dragging" on the part of the State with respect

to moving forward with appropriations. White we continue to wo[k towards a settlement, we are also

movir}g on a tocitemporaneous track to prepare cases for filing to appropriate the flowage easements.

and pay just compensation to your clients.

I want to reiterate several points. First, the State is relying on the elevation of the July, 2003

flood for determining the extent of the take of the flowage easements. As I amsure you recali, this was

the extent of take previously adjudicated in the Post series of cases. If there are objections to thevse of

the 2003 flood etevation level as a basis for extent of the take, we'd like to attempt to resolve those

objections now. Obviously you can appreciate the additional costs and delay that would result if the

State completes significant amounts of survey work using the 2003 elevation only to have that work

disputed and litigated once the first case is filed.

As in the Post cases, ODNR is utilizing data and information gathered by the Mercer County

Engineer in marking the extent of that flooding, and is developing it further to determine specific flood

elevations on individual parcels. As these flood elevations are determined, maps are developed for each

affected parcel that show the existing contours of the land as well as the flood elevation line: This

process utilizes "Lidar" data from aerial mapping technologies and is being developed prior to physicalty

entering the propert€es to conduct field surveys. The main purpose of the field surveys is to suppiement

and confirm the fine derived from the "Lidar" data.

As a part of this process, ODNR will also review the affidavits submitted with Relator's Petition

and the supplemental affidavits. ODNR's survey staff would also be interested in discussing with

individual Relators their opinion and observations when conducting the actual field surveys, if permitted

to do so. These discussions will help insure the accuracy of the surveys. As the data is developed, we

will be providing notice to counsel of ODNR's intent to enter the property to conduct surveys, and would

seek to coordinate access at a time satisfactory to the property owner during regular business hours.

The field surveys will be conducted by ODNR suivey crews and/or contract survey crews retained to

expedite the process.

Attachment 6
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From 2003 data available from the Mercer County Engineer, it appears that there are particular

parcels that did not experience flooding in 2003, but are nonetheless identifeed in the petition for

maridamus. In addition to Relator affidavits and supporting material, if there is further informationthat

may assist ODNR in defining an area for a flowage easement on these parcels, we would be receptiveto

receiving and reviewing any such additional information that may exist. As these parceis are identified,

we can provide you with a list of the properties and discuss what additional data or information, if any,

should be considered in setting a metes and bounds description regarding these easements.

Concerning a specific time frame for conducting field surveys, ODtVR is able to start plat map

preparation on someparcels soonerYhan others because some existing data is alreadyavailabPe. ODNR

can then get survey crews into the field to supplement this process, probably as soon as May. A

significant portion of the surveying efforts will take place in the office and are presently undervfay. !n

particular, the Doner and Ebbing parcel maps are currently being developed. We will be able to develop

a more specific time frame for access to the properties as ODNR generates the mapping data needed for

the surveys. The current "ballpark" estimate is that by approximately end of June the overall in -house

data will be prepared, with a goal that all surveys be completed by the end of this year, as we discussed

with Judge fngraham_

As discussed in our conversation with Judge Ingraham, we intend to file cases as the surveys are

completed and appraisals are prepared. We will comply with the requirements of Ohio Revised Code

Chapter 163 by making an offer on specific parcels prior to fifing; and if said offer is rejected, promptly

file the case and post the requisite deposit with the Mercer County Clerk of Courts. weare not going to

file all the cases in bulk at one time; rather, we plan to file them on a rollirigbasis, and will attempt to

include, whenever we can, a!1 the parcels for a particular landowner in a single fifing: We are also

mindful of Judge ingraham's desire that the filings be complete and accurate with metes and bounds

descriptions of the proposed flowage easements, so as to avoid the need to amend or re-file inadequate

pleadings and/or descriptions of the take. If litigationis necessary, there is nothing to prevent the

parties from moving forward with a trial schedule as the Court's docket permits whileadditional cases

continue to be prepared and filed, and perhaps settled tvhether on a case-by-case basis or pursuant to a

global settlement.

We remain very open to discussing any of these matters with you and to resolving any issues,

including technical issues and procedural issues, as efficiently and as appropriately possible.

Daniel !. Martin
Assistant Attorney General

l 1



Vorys, Sater, Seymour and Pease uP
Legal Counsel

Bruce L engram
nirmt DIa1 (614 i^f.iBD

Fac,imile (614{ ?1Y^7S
E-17a14 biineram(}vorvv.cam

March 21, 2012

Daniel Martin, Esq.
Assistant Attorney General
Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

62 East Gay St.
PO Box 1008

CoFumbus, Ohio 13216-1008

614.164.6400 [ www.vorys.com

Founded 1909

Re: State ex rel. Doner, et al. v. Zocty, Slip Opinion No. 2011-Ohio-6117

Dear Dan:

We are in receipt of your March 12, 2012 letter.

First, it is now approaching four months since the Supreme Court issued the
mandamus order and not a single case has been filed in Mercer County. Nor has there been one
surveying crew to our Ltiowledge dispatched to survey any of the land owned by our over 80

clients.

There should be no confusion about the extent of the take for most of our clients.
The July, 2003 flood elevation is the extent of the take - given their uncontroverted affidavits
and evidence submitted to the Ohio Supreme Court. However, some of our clients had even
more acres flood in March, 2011 than in July, 2003. Those clients include: Jerome and Amy
Meyer (Parcel Nos. 42-001000.0000, 42-019700.0000 and 42-019800.0000), Carl and Lucille
Rose (Pa:cel No, 42-018500.0000), and Jeff Seifiin.g (as to Parcel Nos. 26-044100.0000, 26-
044100.0100, 2 6-044 1 00.0200 and 2 6-044 1 00.0300).

In your letter, you state that certain parcels in the petition for mandamus "did not
experience flooding in 2003" according to data available from the Mercer County Engineer. The
b4erer County Engineer measured flood elevation only at certain locations and did not attempt

to determine the extent of flooding on each parcel. Thus, there are parcels for which the Mercer
County Engineer's measurements are inapplicable but which the conclusive evidence established

are in fact flooded by ODNR.
Attachment 7
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... F.eg^ ^mmsel.

Daniel hlartin, Esq.
Nfarch 21, 2012
Page A,'ur.iber 2

As to your suQgestion that ODNR provide us with a list of properties about which
there could be a question as to the extent of the take, we have been and are prepared to discuss
tt ose with you and ODNR's survey saff. TThat should be a very small list. Please ¢arnish this list

and we will immediately respond.

L-1 our response, we will be relying primarily on the affidavits of Relators (and
their fact witnesses) as to parcels that were subjected to fIooding by ODNR or were part of the
"larger parcel" subject to flooding. Relators subr.titted a chart with their Merit Brief detailing the
specific parcels tflat ODNR causes to flood and supplemental evidence regarding the 2011
flooding. OD^iR's review of these documents should clarify to ODNR which parcels ODiNR

floods.

The pace of ODNR's compliance with the Supreme Court order is wholly
inadequate given that the flooded acreage figure in your February 21, 2012 letter agrees roughly
with our analysis. For some of our clients, ODNR's suggestion that it cannot file appropriation
actions without first surveying the July, 2003 flood elevation is groundless delay because the

uncontroverted evidenee in Doner v. Zody established that all of certain larger parcels they own

flood as a result of ODNR. These clients include:

. David Johnsman, Trustee (30.0 acre parcel);

• Chad and Andrea Knapke (their one parcel ir our spreadsheet previously
provided to you on January 3, 2012);

• Mark Knapke, Trustee (his one parcel in our spreadsheet previously

provided);and

s Leone Powell and Larry Pugsley (both parcels in our sgreadsheet).

ODNR does not reed a metes and bounds description of the flood elevation on
these properties and it should have com.tnissioned and obtained appraisals on these properties by
now. We remind you that for certain parcels of Terry and Theresa Linn and the Post Family
Trust, ODNR floods all of those parcels and ODNR did not do a metes and bounds description of
its flowage easement for those parcels. If ODNR faids to file appropriation actions on these
parcels by May :I, 2012 (six months after t1he Supreme Court order) we will take appropriate
action in aid of the Supreme Court's mandamus order against ODNR.
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Dar,iel Martin, Esq.
March 21, 2012
Page Number 3

Finally, we believe adequate sur:eyors are presently available in the state of Ohio
to comvlete the surreying necessarf in this case by no later than June 1, 2012. To fail to
coe:lrlete sur-veyine for arn entire vear after the Supreme Court mandate is cor.ten:pt. Please give
us a schedule of fieEd work for these parcels by March 30, 2012 that is consistent with

completing atl survey work by June 1, 2012.

BLL•'^s

cc: William Da.•nscEtroder, Esq.
Joseph R. Miller, Esq.
Thomas H. Fusonie, Esq. (all via email)
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March 30, 2012

Hrnice L. Ingram

Vorys, Sater, Seymour and Pease LLP

52 Fast Gay St.
P.O. Box 100$
Columbus, Ohio 43216-1008

Envlsonmental Enforcement - OUNR
Office (614) 265-6870
Fax (614) 268-$871

2045 lIvrse Road, Buililing D-2
Cotumtsus, Ohio 43229

n-^,w.oliiotYttorn.eyGeneral.gov

Dear Bruce:

We are in rcceipt of vour March 21, 2012 corri;spondencc. I will seek to address the concerns

expressed in your letter.

Revised Code Chapter 163 requires that certain tasks be completed as required by that Chapter

antccedeat to the filing of the Iietilions. I'Ve are proceeding to fulfill those requirements. Puzther, the

Supreme Court clearly declined to address the extent of the take on any of the properties, and spectfically

directed the parties to the Nlercer County Common Pleas Court for that determination. ODNR i.s working

diligently toward those ends.

As you knoEV, we have engaged f udge Ingcaham in preliminary planning conferences to discuss a

reasonable approach, and we are procceding accordingly in light of Judgc Ingraham's expectation that we

avoid the issues that occurred in the Pa,rt litigation. Namely, those issues included uncertain descriptions of

the take requiring aniendments to the pleadings and ultimately, delays in the date of trtal. Our desire,

consistent we believe with yours, is to follow as efftcient and expeditious a process as appropriately'possible.

t^^'lule we will not comtnit to the arbitrary deadlines imposed in your letter, we will continue to work in goo<l

faith to efftciently carry out the Court's mandate in a reasonable tune attd, as commurucated previotisly, aill

cndeavor to have the petitions filed in phases as survey andappraisal work is con:pleted.

Second, the in-house data gatliering and prelinvnary plat mapping for the l0oner and Fbbing parcels

has been completeed. I attach with this letter, copies of the pteliminary plat niaps [or the Donet and Ebbing

parcels. The legal descriptions for those parcels are nearing complet'ton: It i,s ODNR's assessment that two

of the Doner parcels (# 28-012300.000 & 28-012200.000) Nvill likely not require field sur.-eys given ODNR's

assesstnent that the whole of the paacels would be subject to a flowage easement. ODNR`s assessmetit of

the many parccls at issue in this case is on-going. IEODINR's assessment confirms that the parcels you

suggest in your letter are in fact subject entirely to a flowage easement, we could evaluate whether a field

survey would be necessary for those particular parcels. We believe, with the exception of the iWlark Knapke

Tnistee property, the other parcels you identify are associated with owners that have other parcels that are

not wliollv subject to the easement.

Attachment 8



As we had stated in our calls with Judge Ingraham, we intezad, as much as possible, to fzle a petition

covexir:g all peoperties owned by a particular oumer(s) so your clients would not have to respond to multiple

petitions and participate in multiple trials. In light of your communicaaion, ODNR will shift attention to

thoselsarcels to evaluate whether it is necessary to conduct a field sutve:.yto confirm the extent of the

easement, and proceed accordingly:

with outside vendoss to complete this work. Thrccti ntNR i rac gs conedite field surveys, ODTo e:cp
firms in addition to the ODNR sutvey crew will be committed to tl.te project. Tne firms are: Roll'utg A:

Hocev;tc Inc., F-Iowerton Engineering & Surveying PLLC, and McCarty elssociates, LLC. ODNR anticipates

dividing the project into roughly three segments and engaging all three firms to work in cacti segment

completing field surveys. We will be contacting you so that you may give notice to the owners and Izelp

arrange access to the properties.

Further, to complete appraisals needed at the tune of fthng, ODNR has retained Oli..io Rea1 P-state

Consultants, Inc., and Liie Coast Appraisal Group Inc. As flowage casement areas are defined, these farms

will be conducting the appraisals. As with the surveys, you aFill be contacted in advance if access to your

clients' properties is recyiired.

Lastiy; with respect to the properties where 2003 flood data may not show an c::tent of Elooding, we

are continuing to evaluate those praperties. ODNR will be working an developing ;t list of those parcels

which we will make avaIlable for further discuss'son. The ODNR survey sta€f asks if thcv miglit be abie to

review color copies of the photographs submitted with the retator affidavits, and. whether you would consider

allowing them to talk with those relators regarding their linowIedge about where flooding occurred on their

property. This would assist in evatuating these parcels.

Neither ODiNK nor the State of Ohio has refused to initiate the appropriation process or actecl in

bid faith. tX'c vitl continue to be tTansparent as we proceed to comply vvith the Suprcme Court's mandate,

and we remain comtnitted to an efficient and reasonable process to present these eases in a manageable

fashion to the Mercer County Court for resolution. Again, we beheve that it may be appropriate to sit down

with you and discuss further thoughts or suggestions you may have with regarnl to these matters.

Sincerely,
blike DeWine
Ohig,Attorney General

Daniel J. Martin

Assistant Attoniey Gencrai

/U6
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1`EIO ATTC]RNEY GENERAl * __

F.nvironmentat Enfofcemcnt - ODNR
Office (614) 265-6870
Fax (614) 268-8871

2045 Morse Road, Baitding D-2
Colaua6tas,Ohio 43229

.vww.CtluoAttotneyGeneral.gov

NOTICE OF INTENTTO ACQllIREAND GOOD FAITH OFFER

Bruce Ingram, Esq.
Vorys, Sater, Seymour and Pease LLP

52 East Gay St.
P.O. Box 1008
Columbus, Ohio 43216-1008

May 16, 2012

Dear Bruce:

The Ohio Department of Natural Resources is required to pursue appropriations for a flowage

easement ove r you r clie nts' properties pursuant to the orderof the Ohio Supreme Court in Doner et al:,

v. Zody, 2011-Ohio-6117. I am writing to cornrnunicate ODNR's intent to initiate appropriations

proceedings and to extend an offer of compensation to the#oltowing persons that we understand you

represent with respect to this matter, and who have an ownership interest in the following parcels:

26 041000:0000-Stanley M. Ebbing & Vicki L. Ebbing
26-047200.0100-Stanley M. Ebbing & Vicki L. Ebbing

The property interest to be acquired is a flowage easement over all or part of the above-

referenced parcels. A legal description of the flowage easement(s) to be acquired for each of the

parcels is enclosed, and also discussed in the enclosed appraisal report.

The offer for the flowage easements overthe above parcels comprising the Ebbing farm is

$492,000.00 ($220,000.00 for pp#26-041000.0000, and $272,000.00 for pp#26-047200.0100). The offer

is based upon our appraiser's determination of fair market value of the properties as described in the

enclosed appraisal. Your clients will have up to thirty (30) days from the date of this offer to accept or

reject the offer. We will be willing to discuss the offer with you during this tiine: Your clients are not

required to accept this offer. If you reject the offer or we are unable to come to an agreement, we wi!l

exercise our eminent domain authority to appropriate your clients' property, which requires a court

procedure. In a court proceeding, your clients may disag,ree with any of the foAowing:whethet the

project is necessary, whether the project is a public use, and whether our offer reflects the fair market

value of the property. In addition, ODNR would be willing to participate in a mediation process to

globally resolve these and the other anticipated appropriations related to this matter, if your clients

would be willing to participate in such a process.

Attachment 9
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HERE IS A BRIEF SUMMARY OF YOUR CLIENTS' OPTIONS AND LEGALLY PROTECTED RiGHTS:

1. By law, ODNR is required to make a good faith effort to purchase a flowage easement across

your clients` property.

2. Your clients do not have to accept this offer, and ODNR is not required to agree to your clients'

demands.

3. If your clients do not accept this offer, and we cannot come to an agreement on the acquisition

of a flowage easement, ODNR has the right to file suit to acquire the easement by eminent

domain in Mercer Gounty, the county in which the property is located.

4. Your cfients have the right to consuit with counsel, a real estate appraiser, or any other person

of choice in this matter.

5. Your clients have a right to appeal this decisiorcand may objectto this project's public purpose,

necessity, or valuation by writing, within ten business days of receiving this notice, to

James Zehringer, Director
Ohio Department of Natural Resources

2045 Morse Rd.
Building D-3
Coiumbus, Ohio 43229

Governor John Kasich
Care of: Ohio Department Administrative Services

General Services Division
Real Estate Services
4200 Surface Road
Columbus, Ohio 43228-1395

6. We are required by law to provide this written offer and the appraisal on which we base that

offer.

if the matter proceeds to a trial, a jury will decide the amouht your clients are to be awarded for

the property that is taken, for the damage, if any, that is caused by the taking, if applicable, and

for other damages permitted by law, which could either exceed or be less than our offer. During

the court proceeding, yourclients have the right to testify as to the value of their property, and

they and ODNR are entitled to present evidence of the fair market value of the flowage

easement.

Your clients may employ at their own expense, appraisers and attorneys to represent them at

this time or at any time during the proceedings described in this notice.

l ( ^



if we go to court to determine the amount 4DNR must pay for the flowage easement(s) and the

jury awards an amount that is significaritly in excess of a good faith offer, revised offer, or offer

made after an exchange of appraisals, as provided by law, your cliettts may be entitled to

recover attorney's fees, costs, and expenses, subject to certain statutory limits.

If we go to court to determine whether the project is necessary for a public use, and the court

decides that it is not necessaryor not a public use, the judge shall award your clients the full

amount of attorney's fees, costs, and expenses.

Your clients also have the right to request the issue of the value of their property be subm'itted

to nonbinding mediation. You must suEimit your written request for mediation within ten

business iiaysafter you file an answerto the agency's petition for an appropriatiomproceeding.

If a settlement is not reached at mediation, the matter will proceed to a jury valuation trial.

If you have further questions regardingthis matter, please feel free to contact me.

Sincerely,

Daniel J. Martin
Assistant Attorney General

/13



- * 4H:t4 r4TTOLt1V£Y GENERetL*--

. E..... INE Env"ixomineatal Eilfozcement;- ODNR
Q{rce (04) 285-6870
F,be (614) 25H-Si}77:

2045 A4otse Raad, Busitling D-2:.
Cokuinbus, Qbio 43229

wv4v:O&ioA,ttomevCeaernLgov

NOTICE OF INTENTTOAC4UtRE AND GOOD FAITH OFFER

Bruce Ingram, Esq.
Vorys, Sater, Seymour and Pease LLP
52 East Gay St:
P.O. Box 1008
Columbus, Ohio 43216-1008

MayI6,2012

DearBruce:

The Ohio Department of Naturat Resources is required to pursue appropriations for a flowage

easement dver your clients' properties pursuant to the order of the Ohio Supreme_Court in Doner et ol.,

v: Zady, 2011-0hio-6117. I am writing to communicate ODNR's intent to initiate appropriations

proceedings and to extend an offer of compensation to the following persons that we understand you

represent with respect to this matter, and who have an ownership: irrterest in the fottowing parcefs:

28-011300.0000-WayneT. Doner, Janet K. Doner, David M. Doner
28-012300.0000-WayneT. & Janet K. Doner
28-012200A000-Wayne T. Doner, Janet K. Doner, David M. Doner, Karen S. Doner
28-011700.0000-Wayne T. Doner, Janet K. Doner, David M. Doner, Karen S. Doner
28-010500.0000-Wayne T. Doner

The property interest to be acquired is a flowage easement over all or part of the above-

referenced parcels. A legal description of the flowage easement(s) to be acquired for each of the

parcels is enclosed, and also discussed in the enclosed appraisal report.

The offer for the flowage easements over the above parcels comprising the Doner farm is

$1,227,300.00. The offer is based upon our appraiser's determination of fair market value of the

properties as described in the enclosed appraisal. Your clients will have up to thirty (30) days from the

date of this offer to accept or reject the offer. We will be willing to discuss the offer with you during this

time. Your clients are not required to accept this offer. If you reject the offer or we are unable to come

to an agreement, we will exercise our eminent domain authority to appropriate your clients' property,

which requires a court procedure. In a court proceeding, you may disagree with any of the following:

whether the project is necessary, whether the project is a public use, and whether our offer reflects the

fair market value of the property. In addition, ODNR would be willing to participate in a mediation

Attachment 10
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process to globally resolve these and the other anticipated appropriations related to this matter, if your

clients would be witlingto participate in such a process.

HERE IS A BRIEF SUMMARY OF YOUR CLIENTS' OPTIONS AND LEGALLY PROTECTED RIGHTS:

1.. By law, OONR is required to make a good faith effort to purchase a f[owage easement across

your clients' property.

2. Your clients do not have to accept this offer, and ODNR is not required to agree to your

demands.

3. If your clients do not accept this offer, and we cannot come to an agreement an the acquisition

of a flowage easement, ODNR has the right to file suit to acquire the easement by eminent

domain in Mercer County; the county in which the property is Pocated.

4. Your clients have the right to consult with counsel, a real estate appraiser, or any other person

of choice in this matter.

5. Your clients have a right to appeal this decision and may object to this praject's public purpose,

necessity, orvaluation by writing, within ten business days of receiving this notice, to

James Zehringer, Director
Ohio Department of Natural Resources
2045 Morse Rd.
Building D-3
Cotumbus, Ohio 43229

GovernorJohh Kasich
Care of: Ohio Department Administrative Services
General Services Division
Real Estate Services
4200 Surface Road
Columbus, Ohio 43228-1395

6. We are required by7aw to provide this written offer and the appraisal on which we base that

offer.

If the matter proceeds to a trial, a}ury will decide the amount your clients are to be awarded for

the property that is taken, for the damage, if any, that is caused by the taking, ifappticable, and

for other damages permitted by law, which could either exceed or be less than our offer. During

the court proceeding, your clients have the right to testify as to the value of their properties,

and they and ODNR are entitled to present evidence of the fair market value of the flowage

easement.



Your clients may employ at their own expense, apprai"sers and attorneys to represent them at

this time or at any time during the proceedings described in this notice.

If we go to court to determine the amount ODNR must pay for the flowage easement(s) and the

jury awards an amount that is significantly in excess of a good faith offer, revised offer, or offer

made after an exchange of appraisals, as provided by law, your clients may be entitted to

recover attorney's fees, costs, and expenses, subject to certain statutory limits.

!€we go to court to determine whether the project is necessary for a public use,and the court

decides that it is not necessary or not a pubtic use, the judge shall award your clients the full

amount of attorney's fees, costs, and expenses.

Your clients also have the right to request the issue of the value of their property be submitted

to nonbinding mediation. You must submit your written request for mediation within ten

business days after you file an answer to the agency's petition for an appropriation proceeding.

If a settiement is not reached at mediation, the matter will proceed to a jury valuation triai.

If you have further questions regarding this matter, please feel free to contact me.

Sincerely,

Daniel J. Martin
Assistant Attorney General

^/Zo
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Vorys, Sater, Seymour and Pease LLP
Legal Counsel

Jaseph R. Miller
Direct Dial (614)4"6333
D7rectFaa (614)9I9-4630
Email jrmlllerQvaryceam

52 East Gay St.
Po Box 1008

Columbus, Ohio 43216-1008

614.464.6400 1 www.vorys.com

Founded 1909

FOR SETTLEMENT PURPOSES ONLY - SUBJECT TO RULE 408

May 22, 2012

VIA EMAIL AND US MAIL

Daniel Martin
Assistant Attolney General
Office of the Ohio Attomey General
2045 Morse Road, Building D-2
Columbus Ohio 43229

Re: Doner and Ebbing Farms

Dear Dan:

I write in response to your May 16, 20121etters conceming the Doner and Ebbing
Farms, specifically ODNR's offer of compensation for flowage easements over those parcels.

We have discussed the offer to the Doners with them. They reject ODNR's offer.
Instead, they demand $2,641,493.75 to settle this matter. The Doners' settlement demand is
open until 5:00 p.m. on May 29, 2012. If ODNR does not accept the settlement demand by that
deadline, then it should immediately inform Judge Ingraham that it will be filing the
appropriation action as to the Doner farm and file the action.

We have discussed the offer to the Ebbings with them. They reject ODNR's
offer. Instead, they demand $921,150.00 to settle this matter. The Ebbings' settlement demand
is open until 5:00 p.m. on May 29, 2012. If ODNR does not accept the settlement demand by
that deadline, then it should inunediately inform Judge Ingraham that it will be filing the
appropriation action as to the Ebbing farm and file the action.

Attachment 11
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01410 ATTCIRNEY GENERAL *_

Etxviconmental Endoreement - Oi)^bR
d^ce (61$) 26"s^-G^76
Fax' (614) 268-9$71

2045 Marse Rocad, Buitding 1}-2
Cotuan'15us, Ohio 4322`9'

wwnv.OhiesAttorneyGeaerat.gov

May 29,. 2022

FOR SE'!I'I.E1VIEIV'C PURPOSES ONLY - SiJB,iEC`I!CO RULE 408

Joseph R. Miller, Esq.
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
P.O. Box.1408
Columbus, OH 43216-1008

RE: Doner and Ebbing Farms

Dear Joe:

This correspondence is in response to your letter dated May 22, 2012, wherein the
Doners demanded $2,641,493.75 to settle their case and the Ebbings demanded $921,150
to settle their case.

As you know, these two demands are both substantially higher than ODNR's
appraised market values of the properties. In order to evaluate the counteroffers and
determine if settlement prior ta rling is possible, our client needs to know the underlying
basis for the Doners' and Ebbings' demands which alniost double ODNR's good faith
offers as supported by the surveys and appraisals. bo your clients believe our appraisers
missed something in the course of their appraisal work?

Under R.C. 163.04, ODNR can revise its good faith offer if it "becornes aware of
conditions indigenous to the property that could not reasonably have been discovered at
the time of the initial good faith offer:" If the landowners have obtainedtheir own
appraisals in support of the demand, it would help us to evaluate thecounterof€ers if you
could share the reports with ODNR. If appraisal reports are not available, we request a
written summary that gives a detailed justification for the demands as submitted. Once
this information is provided, our client can make an informed decision regarding the
counteroffer.

If settlement cannot be reached, we will file these two appropriation actions,
pursuant to R.C. Chapter 163. ODNR desires to fairly compensate the Doners and

Attachment 12

ll



Ebbings for the taking of their properties, and looks forward. to the exchange of
information in order to facilitate settlement.

VVery truly yaurs,

MilceI3eWine
A.ttzf4iey General of Ohio

Daniel J. Martin
Assistant Attorney General
Environmental Enforcement Section
2045 Morse Road, 4;D - 2
Columbusx OIi 43229
(614)265-6887
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Vorys, Sater, Seymour and Pease l.lr
Legal Counsel

52 East Gay St.
PO Box 1008

Columbus, Ohio 43216-1008

614.464.6400 1 www.vorys.com

Founded 1909

Joseph R. Miller
Direct Dial (614) 4646233
Direct Fax (614) 719-0630
Email jrm1ller(rt3v0rys.c0m

May 25, 2012

VIA EMAIL AND US MAIL

Daniel Martin
Assistant Attorney General
Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus Ohio 43229

Re: State ex rel. Doner, et al. v. Zody, Slip Opinion No. 2011-Ohio-6117

Dear Dan:

As you know, the Supreme Court issued the writ of mandamus on December 1,
2011 - nearly six months ago. We are forced yet again to write about how little ODNR has
done to comply with that writ.

Writs of mandamus must be complied with swiftly and expeditiously. Yet, ODNR
has not acted with any sense of urgency or displayed any belief that it needs to comply swiftly
and expeditiously with the Supreme Court's writ.

To date, ODNR has filed no appropriation actions, not one. Instead, it has
decided that it will survey the properties it has already taken (incredibly, even parcels that flood
in their entirety and for which legal descriptions already exist) and obtain appraisals before filing

the appropriation actions.

However, ODNR has not even acted swiftly and expeditiously in surveying and
obtaining appraisals. It has surveyed, at most, 27 of the 98 parcels of land involved. And
despite multiple requests by us for a surveying schedule, you have refused to provide one.
Instead, ODNR makes random and erratic requests to enter onto parcels, at times with as little as
one day's notice in violation of Ohio Revised Code Section 163.03.

Over the past six months, ODNR has had only two appraisals completed covering
only 7 of the 98 parcels of land involved. Even worse, it has not scheduled any appraisal
inspections over the last month and has not conducted any such inspections for 28 days. It also
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has given no indication as to any schedule for appraisal inspections and the completion of any

farther appraisals than the two completed.

Nearly six months after the Supreme Court issued the writ of mandamus, roughly
two-thirds of our clients are apparently not even on ODNR' s radar screen. As for them, ODNR
has not even approached or contacted us preliminarily concerning their cases.

ODNR and Director Zehringer are well aware that we represent many elderly
families who have suffered ODNR's flooding for more than 14 years now. ODNR has been
ordered by the Supreme Court to stop violating our clients' right to fair and just compensation
and to do so immediately. Yet, six months have passed and our elderly clients are reminded of
their neighbors Jack Minch and Leo Post. Despite prevailing in the Post mandamus action in

2005, neither of them lived to see the day that their families obtained fair and just compensation
from ODNR for flooding their farms. Our clients are reminded as well of their fellow relator,
Marilyn Kuhn, who died before even the vindication of the Supreme Court's decision. ODNR
must finally do the right thing for these fine people who never asked for this invasion by ODNR

into their lives and land.

As you and the Director are well aware, ODNR has substantially destroyed the
value of our clients' farms. Not another of those who have endured ODNR's flooding should be
denied the chance to see the day that they are finally awarded fair and just compensation. Sadly,
ODNR has left us with no choice but to do all we can on behalf of our clients in aid of the

Supreme Court's writ.

JRM/mjm

cc: William Damschroder
Bruce L. Ingram
Thomas H. Fusonie
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Vo€F{s„ Sater, Seyr7aur and Pease LLP

SZ East Gay Street

F.D. Box 2Gf.TB

Columbus, Obio 43215-100$

May 31, ZQ12

Ysa Email and US Ma€1

Re: State ex rel Dorter, et aG.. v. Zody

€}ear loe,

Ensiionnte-ztal Reifo€cement - ODNR
Office (614), 265-63E0

2043 tifoise Roa&; Building P'3-2
£ofum&ias, Q€iia 43229

We a; e in receipt of your May 25, 2012 correspondence. First, I ac<now!edae and reccgnize the

frustratien expressed in your letter on behatf of your clients with the appropriation process. t hope we

can find ways to shorten the process so your clients can obtain the compensation they are entitEed to

receive. With that said, t hope that you can apprec ate that checks and balances have been put in place

by the General Assennbiy, mainly to protect tandowner rights in the appropriation process, and that

(3rJ^!R isseeking to comply with the mandate of the Ohio Supreme Court while fulfilling its ebiigations

pursuant ta R.C. 163. During our calls with Judge fngraha:n on January 19, February 27, and May 14, to

coordinate in advance the appropriations with the trial court, we have discussed our approach to

carrying out the ordered appropriations. I wiN atteript to address the specific concerns raised in your

letter.

The State is not deliberately stalling or attempting to evade its obligations undet the writ as

suggested in your ietter_ Director Zehringer lives and farms in the sa ne community as many of ycur

c3fents in the Cetina area, and fulfy appreciates the signtficance of this r*atter to your ciients. Director

Zehringer and ODNR-the agency he leads- have no intention of purposely delaying the resolution of your

clients' rights to fair and just compensation. DirectorZehringer fully recognizes the anxiety and

apprehension experienced by the relators, and is committed to priorotizin; this matter at CJOMR.
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In ^dditior to the appropriation process undermay, Of3PtR, urtder Director 2ehringer`s

leaders: ip, has taken action to evaluate the take level management practices at Grand Lake St. MarEs,

an issue of direct concern ta your c,ients Further, in 201-1, ODNR ended a long-standing tegat dispute

with Mercer County regarding parti€ipation in the Beaver Creek ditch assessment. The State's

withdrawal of lts oir eccEon to assessment will add additicnal revenue to the 3ea=ser Creek ditch fund,

which the ^ltercer County Engineer may use to make improvements that wiGt benefit landowners aEong

the creek. The Director and C3Ltb`R have acaivety pursued solutions to mitFgate or reduce Flcoding

re¢ated issues associated 4viti Beaver Creek that have fue:ed this fitt;at'€on.

As to the concerns expressed regarding the need for surveys, you may recaEl frorri our calls with

Judge Ingraham and in the Post cases, the Court feefs strongly that accurate Iegal descriptions are

necessary. The survey provides accurate measurements so that the f(ewage easerrer5ts may be mapped

and anaiyzed for appraisal purposes and defined for event:rak recording- A significant delay was caused

ir, the Pos: and Minch cases you reference in your letter, when the Court deterrnined that the

descriptions of the take in those petitions for appropriation were insufficient. This ultimately required

amending the pleadings and a causing a defay in obtaining tr'aal dates. whife additional time has been

involved here in the front end of preparing the descriptions for fiting, we anticipate the surveys and fegaf

descriptions that are being generated wi!l satis.fy the trial court and will a1tow an expedient trial

schedule. The surveys being conducted continue to rely on the 2003 flooding eievations which the briaf

court has held in prior cases to be the extent of take. We've previously asked foryour confirmation and

agreement that this is acceptable, but thus far we've not received this confirmation.

Further, with respect to the survey process, 27 different parcels have been surveyed. Yesterday,

May 30, !. confermed with ODNR chief surreyor Bob Sneller, that the f}r.al maps and descriptions, absent

some unexpected event, will be completed by the end of next week. We will forvrasd any of the newly

completed maps and legals to you as soon as we receive them from Mr. Sne(er.

Beaver Creek, from the spilPway to the state (ine, has been divided into two segments for

purposes of the survey e€fort. As we discussed previously in our calls with fudge fngraham, existing data

generated from surveys around the properties assaciated with the Post cases provided an opportuni:y

to build on that existing information to more quickly begin the process of compiling aerial mapping data

that would be used to effectuate the surveys. These surveys are quite comp2ez as they must ref(ect

subtle land eEevations to accurately survey and essentially re-create the elevation of the 2003 flood line.

Pz1r. Sneller's plan continues to be to assign survey teams to finish Phase l, which is an approximately

four miEe segment of properties. t?e reports that since Phase I of these efforts wilB be compfete by the

end of next week, he can start the survey teams to next begin the Phase E! area. Phase 6i is an

approximate5r eight mile segment that will be divided itself into three work areas, with an area assi;ned

to each survey company working for ODNR. A copies of a r.7ap which outlines the Phase 4 and Phase II

areas are enclosed with this correspondence.

Mr. Sneller has noted that flowage easements on some parcels may not be able to be surJeyed

to show extent of flooding based on the ivtercer County Engineer's flood level data. Those parcels are

2
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aEso ref€ected on the map. 'Ne had discressed that these parcels may €rtvove additional information

gathering to ascertain an accurate surrey of the 2003 f°eod level. Generat(y, these parcels are

some:uhat removed from the Beaver Creek corridor. Based cn !4?r. Srelfefs assessment to date, these

parce6s s`n-cPude the faElo.ving: 42-017300.CW (Baucher Farms Enc.), 26-0486C4.00C0 (Iohnsman

p€cper:y;, 28-017400 .0100 (Kuhn prope:wy), 42-G197CQ.C000 & 42-43198CC.COCC (N#eye•r properties), 26-

0441IIE:OCC; 26-04̂1 1 C0.01C0 & 25-044iC0.0200 (Jeff Siefr€ng properties), and 42-OC0uO,QCCO gRabert

& Rorcaid SDefring property). For these parcels, we will need to Sco& to other sources of informatior, to

deterr.:ine the exte.nt of the 2003 f€cad, so any cc(cr photos, vPde.o, documents or observations of the

relators would be very hetpfuf. We are ocen to further di;scussion with ycu as to hcw to evaluate extent

of ta."te for these parcets.

Concerning the ;ssues you expressed about the tfming of the survey ftefd work, tF ere has been

no Inter.t to inconvenience your ci:en^.s or deny them reaseaabte notice. k spoke with Tara Pacicrek in

our office who has been helping to arrange the survey access with Torn Fusorie of your office. it is rn /

understanding rrutua;[y agreeabte times for access have been arranged and until your March 25 letter,

no objections expressed with the timing of the access. Revj_=ed Code 153.03 provides a statutor{ right of

access for suhvey and appraisal work with 48liours advance notice to the proderty c.rFner. In this case,

we thought access ,vas being arranged by agreement between counsel, so that invoking the statutory

right of access and octice wouPd not be necessary. We wit€ certainly continue to worz with you and your

clients to sc`eduEe site access for reasGnabPe times that are agreeable to your clients. wVhen survey

crews are available we are attemotfng to efricienti•f use the mobilized teams to complete the work. If

there is a different way you want to arrange property access, we can discuss your ideas.

As to the status of appraisals, you are correct that two appraisals are co^:tplete corering seven

different parcels, and that offers have been extended to those property owners. R.C. 163 requires we

make a good faith effort to negotiate a setttement, and that flting of the action shall be no 5coner than

thirty ( 30) days fo6lcwGng the date of the offer. We have provided copies of the appraisa6s, and as

communlcated in our May 29, 2012 tetter, are eager to receive your comments to hefp us evaluate the

appraisals upon which our offers are based. I have discussed your concerns with the status of

additional appraisals with ODNR, and it is my understanding that additbonal work will be able start next

week a€tervendor contracts are finalized. ODHR anticipates that an aggressafe delivery date will be

negotiated to complete appraisals for the properties surveyed.

The State remains committed to <_omplying with the Supreme Court's Writ of Mandamus. We

are open to constructive dialogue to riiake the process efficient and to minimize inconvenience or delay

to yourc!ients, while at the same time, meeting the obligations of R.C. 1E3, the expectations of the trial

court, and state contracting procedures. The State also remains willing to engage in mediaticn to

further discussions of a g!eba € settlement, as suggested in our May 16, 2012 offer letters.
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Sincer_€y,

Mrce DeWine
Attwrte; Eenera€ af Ohfo

r =

Daniel J. Martin
Assis€a,^t Attorney Generai
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OHIO ATTORNEY GENERAL *-

Enviro.nmental Enforcement - QI3NIt
dffive (614) 265-68711)
Fax (614) 268-8871

2045 Morse Roadt Building D-2
Gotantbus, Ohio 43229

1vwtv.ObioAttorncyGeneral.gov

June 11, 2012

Bruce Ingram

Vorys, Sater, Seymour and Pease LLP
52 East Gay St.
PO Box 1008
Columbus, Ohio 43216-1008

RE: State ex rel. Dorter, et aL, v. Zody

Dear Bruce:

Thank you for your correspondence of June 6, 2012, As we discussed last week, ODNR would
welcome the opportunity to discuss this matter in person, and I am writing to confirm that we would be
able to meet with you and Joe Miller on Tuesday, June 12, at ODNR's offices at 2045 Morse Road. The
meeting will be at 10;00 a:m. in "BuiCding E" in the third floor conference room. As we discussed,
Director Zehringer and Assistant Director Shimp will be present at tNie meeting:

Welook forward to a dialogue regarding the status of the appropriations process and ways we
might find a pathway to an overall resolution. To facilitate open discussion on both sides, I'd ask that
our meeting be held pursuant to Ohio Evid. R. 408.

Thanks again for suggesting the meeting, and we look forward to a productive discussion.

Daniel J. Martin

cc: Bill Damschroder
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Emii=or.n=egvP En.`orceexsenc - LlT?ti:i{
6&ED€}ffi ry66?^ acc ( I

cf(C} A P i-t)RNEY ,€',€iVEft.l:. *-...- 20-45 Ntorse Roat4; Brsi?disvg D-2
CoFuinnus, Ohio 43329

R^-,c.t^3^'tcY.ifeor_sri Cer_erai.gov

Jun.e 12,2012

Bnace Lnzam
Joseph ikFill:er
Vorvs, Sater, Sey, cnaur and Pease LLP
52 East Gay Sa:.et
P.O. Box I008
ColunThG°s. Oluo 43215

Suc^:ject to C)h.io Rule of Eo'ideEce 404

Re: SFnle ex ru?. Doner, et al, ti_ Zody

Dear Bruce and Joe:

duritinff to follow-up on the r.eetinQ toda,v at Or7NR. Thanks fer comir:g out to
OI7N'EZ and engagirg in some frznk discussion about our respective positions.

I want to memoriafize that as a result of our discussions, ODNR has asked the Relators
to consider $5,(}00.041 per acre as compensation for flow•age easer.xents on their properties
and all claims presented in t.his titigatior.. This offer is subject to final management
approFal by OL7tR. in consultation with the Governor's Office, the Office of Bid,et and
N-?anaQement and the Ohio Attorney General's (7ffice. As we discussed, this offei would
also be depen.dent upon an appropriation approval by the Ohio General Assembly.

Also during our discussions, you advised that ODNR should tempora.ril;rdefer a fiEing
of the [loner and Ebbing cases for at least 2week:s pending on-aoing settl:easent
discussiors. As a practical matter, we will def.°r additional appraisai 'ati'oik durir:g this
period while we continue discussions, but we will continue the process of conducting
surveys and preparing legat descriptiorc. Finally, durin- today's meeting, we lia::d-
deltvered to you, completed tcgai descr:pttons ap_d surveys for the 27 parcePs contained in
::Phase (" of the survey project

We agreed that we will further evaluate the parcels that involve commercial and
resideat:al lard uses as presented with your prior corresponder:ce concerning those
properties, a.nd you agreed that you would co€ Firm e,he:her the total acreage for all
pending and future titigation was 4,834.745 acres or Ec--hether there ^vould be additionat
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acreaoe on the basis ei the cor:::ter ta` resider=tisl property as already suba sl'ted or abou£

to be rtEe1,

pied5€ feed 4ee to contact i ar3 Jed dr me Lf GF`e can address additional C}F3estiOPU vr

cf)RGerP:`e.

Very trltiV yours,

dc'SCIelJ. MaF°.Y

Assistant Attorney Genera(

cc: Biif Damschroder
F:ed Shi-np
Paul Ba!dridge
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Vorys, Sater, Seymour and Pease r.r.n
Legal Cammse!

52 East Gay St.
PQ Box 1008

...:_ C¢lur.iuus.t^hia 4=16-49Q9

Founded 1909

3 ... e L. Ingram
Direet yu/ (614) 466-6480
FaaimTe(6I3)'14A77 5
P.,NrII - bfingramQvarys.mm

FOR SETTLE34Eti'i' PURPOSES ONLY - SUB.JECT TO EVID. R. 408

June 19,2012

IL AND

Daniel Martin, Esq.
Assistant Attorney General
Office of t.he Ohio Attorney General
2045 Morse Road, Building D-2
Coiumbus, Ohio 43229

Re: State ex rel. Doner, et al. v. Zody, Slip Opinion No. 2011 -Ohio-6117

Dear Dan:

Thank you for your letter of June 12, 2012 that we received today and ODtiR's
offer to resolve the claims for compensation of most of our clients. We appreciate the tir:.e of
Director Zellringer, Assistant Director Shimp, and everyone else at the meeting last week. We
believe the dialogue was productive.

As ar: i-litial matter, I wish to confirm that the acreage discussed last week -
4,834.745 - does indeed include the properties of all of our agricultural clients. Therefore, as Jed
Dailey calculated in our meeting, ODivR's offer of set`^Iement to our agricultural clients of
$24,173,725 is appreciated but, for the reasons set for"11 below, not adequate to resolve those
clients' claims for compensation. We also note that we have yet to receive any offer of
settlement for our commercial and residential clients but we understand from your letter that you
are still eval.tating those cases in order to make an offer to those clients.

As discussed at the June 12, 2012 meetine, we acknowledge that ODNR's offer to
our agricultural clients is premised upon the three settlements reactied in 2011, Tl•^ose
settler..ents are relevant benchmarks, but only in context.

The settlements were reached over fourteen months ago. Since such time, Mercer
County land values have appreciated an additional 10% or more. By the time anv global
settlement would be finalized and paid in late 2012 at the earliest, property will have appreciated
by 18-20% fronn early 2011. Moreover, the a:-nount of the settlements in relation to tl•ae
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Daniel Martin, Esq.
June 19, 2012
Page 2

talandowners' appraisal a<nounts reveals that the state paid as much as nearly 80% of the Varmat

appraisals. Tne Linn jury verdict was 79ao of the Varra:ta appraisal.

Most importattly, since those settlements, ODNR has obtained appraisal.s ^om
Tom Ho,^.er and Bruce Durizweiler that set the fioor for compensation to the landowners. Based
on these appraisals, the state will (effectively) be required to write a check for in excess of $22
million to these landowners who will then proceed to compensation trials for more. 5aecil'ically,

Harner damages a^cultural property by $4212/acre. Homer's before value of $7776/acre is far

lower than the evidence we will present at trial (eveii he documents several sales in 2011 for over

$9,000lacre). He also damaged structures on the property by 50%. Using the acreage that we
d:scussed at our meeting on Tuesday and the Auditor's appraised vaues of our clients'
structures, Homer's compensation exceeds $22 million:

Total Bzfare Before total Aftzr Comp. forAfter total Comp. for Tatal ^

Acres value por value value per
^

value Land StruMures Compen,ation

433^S.7t3 t
acre
S7i',6.00 537,196,386.75

acrc
33564.00 S17397,063.93 S20,399,317.33 S?,364,0_0.00 S??,763,367.82

Thus, OD^R's offer of compensation of $24,173,725 for agricultural land (and
presumably structures) barely exceeds the amount ODNR will be required to pay in any event
and compietvly fails to address the exposure of OD`R, at the compensation tr.als.

ODi`tR's exposure at trial is obviously far greater than $24 r:=illion. Using a
conservative value of $10,000 per acre (which is well supported by Mr. Homer's comparable
sales as well as the conclusion by both of ODNR's appraisers that land in Mercer County is
appreciating at a rate of 10% annually) and an after value supported previously by Vannatta and
now by both Dunzweiler and Homer, results in over $39 million in compensation for our

a$ricultural clients, or $8,068 per acre:

Total Before Before totat After After total Comp. for P. for Total

Acres value per value value per value Land Structures Compensation

#33^(.745
acre
$70>OJJ.00 S^t8,3J7,450.00

acra
SI,000 SI?,OJ7,3:1.00 536,340,129.00 53,051,720.00 $39,341,539.00'.,

(flooded)1
S5,000
residue

For that matter, ODNR's offer for the agricultural land at issue is not r.early
sufficient urder OD^iR's own premise of using the prior settiement amounts as i.structive. As
7ed Dailey stated at our meetina last Tuesday, the range of prior settlements reached in 2011 was
between $4,600 per acra (Zumberge) and $6,085 per acre (1^lirlch). Tlle average per acre value
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Daniel Martin, Esq.
June 19, 2012
Page 3

of the tzre set lvments equates to $5,469 per acre. Again, as ODNR's awn appraise rs state,
farrll nd in Nlercer Counry is apprecia ng at least 10% annually and no settlements will be paid
until at least late this year. As such, even under OD`^R's premise for settle nent, ary fair of er

for o,.:r agricultural clients should have been well in excess of $31 million:

$g,459 per acre i-18°a appreciation =$6,453/acre x 4834.745 = S31,198,6if9.49

u+7 .̂iie we re;nain committed to working with you to reach a global set fement, we
cannot ask our clients to resolve these cases on the basis of $5000/acre, which is or.ly 60% of the

likely da.*nage to their property's value and, with the passage of time, cannot be reasonably
eqtsated to the payments made in the prior settlements. A^d, aQain, that $5000/acre is or.lv 6.2%
abave wha'. ODtiR's appraiser states must be paid. These facts make ODNIZ's offer - while

productive to fi:rther discussions - wholly inadeauate.

Moreover, our coln.*nercial and residential clients cannot be ignored. An analysis

of compensation owned to ta
'iose clients - not including our new clients - was provided to Bill

Cole on January 3, 2012. With our new clients included, the arl:ount of compensation to which

those clients are entitled is as follows:

Land & Buildings land & Buildings
Before Vatue I After Value

G 531987^ 0006 -^ 51,130,780.00

DiTerence

I S4067,920A0

Relocation
Assistance

Total
Compensation

5140.000.00 1 54.207,920.00

Finally, the amounts of $39,391,849.00 for agricultural land and $4,207,920.00

for our commercial and residential clients set forth above (which total $43,599,769.00) do not

inctude ODNR's significant exposure to awards of a«orneys fees pursuant to R.C. 163.21.

Based upon the f?oor for a.gicultural land set forth above and the ceiling of $43,599,769.00, that

total exposure is as follows:

Refators' Calculation of
Total Compensation

ODNR's Calcutation of
Total Compensation

S43,599,769.00 $22,763,376.82

Difference in Total
Compensation

$20,836,392.13

Awardof Attorneys Fees
(.25 x. difference)

S5,209,098.05

Though ODINrR. has orlv offered a small percenta;e above the state's minimum
expos ^re, we a e prepa ed to make a much larger move, ^Ve will forgo in sett':emer.t any of the

d
over $5 million exposure to attorneys fees that ODNR faces in this ratter. We therefore deman

$43,559,769 to resotve the claims of all of our clients.

Also, as this settlement is contingent upon approval by the General Assembly, it
is imperative tllat our clients receive some protection in the form of a penalty for the failure of
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Daniel Martin, Esq.
June 19, 20I2
Page 4

ultimate approval and payment of this a.r7.o..nt by a date ecrtair. We therefore demand payment
of $5,000,000 for faiiu.re by OD7NR and the Sta.te of Ohio to pay the settlement au.ount by

January 15, 2012.

As previously discussed, if this matter is r.ot to be presented to the General
Assembly uniil November, OD`vR must work to complete all si:rveys and we will work with

ODzIR to complete the seY'.lem.ent agreement and all accompanying documents, including
executed flowage easements, ir, the interim. It must be noted that this offer is based upon our
clients' statements of acres flooded. If the surrreys performed by OD1vR differ materially in
terms of acres fIooded to any our client's detrir:ent, we will expect additional compensation for

any such additional acreage.

Dan, we are prepared to meet with our clients as soon as this weekend if
satisfactory progress can be made toward an acceptable settlement amount. We therefore would
like ODNR's response to this counter-offer no later tl^an the close of business on Thursday, 7iune
21'. If a meeting or a phone call arnong counsel would expedite thesee discussions, we can

certainly be availabie.

We look forward to hearing from you as soon as possible.

B:,L/gjs

cc: William Damschroder, Esq.
Joseph R. NlilIer, Esq.
Tho-mas H. Fusonie, Esq. (all via email)
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r^nvtcotvntntat bttYoccement - QDNR
.^ . ,. ^ ^i Oftice ^i4 268-871

Fax

# pt-FIOQ ATTO[tNEY GENERA.t:t- 2045 Motse
Road, Buildiagll-2

Cvtumbits, Ohio 43229

FOR SETTLEMENT PURPOSES ONLY, SUBJECT TO EVID. R. 408

June 22, 2012

Bruce Ingram, Esq.
Vorys, Sater, Seymour & Pease LLP
52 East Gay St.
P.Q. Box 1009
Columbus, Ohio 43215-1008

Re: State ex reL iJoner, et af., v. Zody

Dear Bruce:

Thank you for your fetter of June 19, 2022.1 write with our initial reactions to your letter.
Frankly, we are disappointed and somewhat taken aback tliat such a large gap remains in our respective
positions after our discussions last week. QDNR made very3ignificarit movement in an effort to proceed
quickly to settlement with your clients. Your present response conveys a very different perspective;
one that may make fitingand litigating these cases the only responsible option for the State.

The $24,173,725 ($5,000.00 an acre) number as expressed bythe State already exceeds the fair
market value established by the most recent appratsals, and incorporates consideration of litigation risk
and attorney fee exposure. The comparable sales data provided by the current appraisals fully supports
this position. Some particular sales have been identified in excess of $3,000.00 per acre, but these
represent purchases for full fee interests, not flowage easements.

Although we have not fully evaluated the data with regard to Flan-agricultural properties, suffice
it to say that there is insufficient non-agricultural acreage to explain the vast discrepancy between our
respective posit'ions.

As we dtscussed in our meeting last week, it is vital that the State not only compensate your
clients, but to do so atan amount and in a manner that is fair to all concerned and objective and
defensible. We are hopeful that we can re-focus discussions to numbers supported by the current
appraisals and informed by mutual past experience litigating or settling the Post cases.

Attachment 18
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We are consulting with our client about yourJune 19 letter. We anticipate beingin a position to
provide a forrnat resppnseto your courcteroffer in reas<rEiaf}ly shortorder, and we do coretinue to hope
that all parties can work tn the spirit of furthering efforts to resolve this matter fulPy and fairty.
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FOR SETTLENIEiNT PURPOSES O-NZY-SLB.JECT TO EVID. R. 408

June 26, 2012

'VTA EidI4II 4-IS'D US NLAIL

Daniel Martin, Esq.
Assistant Attorney General
Office of the Ohio Attorney General
2045 Morse Road, Building D-2
Columbus, Ohio 43229

Re: State ex ret. Doner, et al. v. Zocly, Slip Opinion No. 2011-Ohio-6117

Dear Dan:

I write to respond to your letter of June 22, 2012 and also to memorialize the
conversation we had with you, Bill Darnschroder, Tara Paciorek and Jed Dailey yesterday after
the court conferer.ce. Bill indicated that ODVR representatives are meeting this Wednesday with
representatives from the office of the Governor and of the Office of Budget and Management to
discuss ODNR's response to our clients' counter-offer. BIll indicated that we should likely have
a response to our clients' counter-offer by the end of the week. Our clients expect ODNR to
meet that deadline.

GVe appreciate that there remains a"Iarge gap" in our respective positions that
may require these cases to be tried as opposed to seitled. However, we also see considerable
agreement that non-flood fa:-m land in Mer: er County is extremely valua'ole and appreciating at a

rapid rate and Lhere is substantial damage done to our clients' land bv flooding from the spiliway.

Under these circumstances we are willing to continue this dialogue. As we have expressed

before, however, our clients are demanding we take action to hold ODN"R in contempt for its
delay in complyin.g with the writ of mandamus. Their patience with ODNR is running out

L^1 addition, in response to your letter of June 22, 2012, we want to make it clear

tha: the counter-offer of settlement of S43,599,769.00 is not based on "purchases for firll

easements" rather than frowage easements on our agricultural clients' land. Our clients recognize

Attachment 19
Columbus ; Washington I Cleveland I Cin.cinnati I ?ilcron I Houston

l3b



vo RYs
--°-`__-GSS?!Caun£EL.-=

Daniel Ibtartir=, Esq.
June 26,2012
Page Number 2

t.?at Lhere is sonie value in d,-^s land af:er ftowa;e easements are taken. T'ne counter-offer is
based upon damage to the land measured by the difference in the befor: and after value,
precisely what 4Lr. Homer did in his appraisal. 1"ne before value, of course, is the value of the
land unencumbered by a tIowa'e easement. Your own appraiser, tiL. Homer, documents several
such sales well in excess of S9000 an acre. In our counter-offer, we adjusted the conservative
before valiie for time (wit.h which both Homer and Dunzweiler agree) resulting in a
(conservative) before value of $10,0001acre. Thus, after applying an after value supported bv
both our appraisers, compensation owed for acquisition of the flowage easements is in excess of
$39 Million. If the demand was based on a fee take rather than a f.owaje easement, the after
vaiue would be zero and compensation for the take for our agricultural clients would be in the
nei;hborhood of $48 Million. Thus, our demand is based on the damage caused by a flowage
easement, not a fee simple take.

I also want to point out that the $43;599,769.00 counter-offer is for both
agricultural properaes and r.or:-aaricultural properties combined. ODNITR's $24,173,725 offer
was for the agricultural land, not for danra8es to our non-agricultural clients. Our non-
aaricultural ctients have yet to receive a single dollar offer from ODNR. Thus, our agricultural
clients' counter to that was $39,391,849 or $8,147.65 per acre - not $9,000 per acre as you
suggest.

Should ODNR need fi:rther clarification or information prior to Wednesday,
please iet us know. Our clients will expect ODNR to respond to the counter-offer by the close of
business on Friday, June 29, 2012. As such, we will extend the stand down until Monday, July
2,2012.

We look fonvard to hea-.-ing from you.

BLUgjs

cc: 6V"illiarn Damsch.roder, Esq.
Joseph R. MiIler, Esq.
"I'hornas H. Fusonie, Esq. (all via email)
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52 East Gay Street
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t.ixvimaan:enx:v.I Enfarce:nens - ODNR
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Dear Bruce:

This letter provldes a more detaiied response io your letter a€lune 19, 2012. We appreciate

your giving us additionaE tirne to let our client discuss this matter fnternaih{ with appropriate persons

fr om the Office of Management and Budget and the Gouerno(s Office to obtain additional direction.

Based on the appraisals generated thus far, and previously settled or litigated cases and input

f:cm the var:aus offices involved, QDNB remains wiltertg to recommend resolution of all your c4ients'

claims, including any damages and attorney fees for the total sum of $ Z4,205„000. This amount is

consistent with our previous offer o` $5,000/acre for your agricuSturai clients in the current Mandamus

action, and adds t3ae acreage o€ the commercial and residential ciients in the current kt<tandar.ius action,

including the Straefe property. (We rounded the total acreage up to the next whole number for

simplicity in mu€tiplication.) We have not included any ar•r;ount attributable to Case Leasing who has

been previously cornpensated.

Atthcugh the total acreage has been used as a tool for calculation, we offer this sum as a fui{ and

complete resolution that can be apportioned among those cEier.ts as you ar+d they can agree. This

settlement represents a very fair, maf ket-hased assessment of flowage e.asements, and it a{so fuily

considers the €itigaticn rSsks, casts, and attorney fee exposure that you outlfned in your [etteer. We are

prepared to address additional cCients and properties outside afthose in the current Mandamus action

after resolution of this case.

As CO a tigj4daicd da.Tiag2S pfG`lSlon, the State cannot aaree to hind itself t6 a contngent

obligation. The State is already ordered to resoive the intermittent takin gof your clients' property one

vvay ar another. Er your clients agree to this offer, we pledge to promote the sett(ement and the

necessa,-/ funding of it with legislative and executive (eaders so that the money needed is available as

soon as possible. During any interim period, we also pledge to work with you to fina[ize the language of

Attaohment 20
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ali easenents and relea>es needed to resolve this marter in totaf. Hov erer; we cannot and vr.l€ not

agree to'otnd the GeneraEAssen bly with the p=nitiVe prcutsiors w!iich you prapose.

tE, €arw!iat.ever reason, your cdierts decline this offer, we wil€ fi€e the first two appropria.iGn

act:ons rrith the Mercer County Common Pteas Court next vveek. We Wil! then comrneace gather"sr; the

surv=ys and appra::sads to f<Pe addiei.ona( cases as expeditiously as Nossb6e.

We (ock to,=uard to youe res ;onse. Please feel free to contact me if you have questions or

ccrtcers:s.

flaaief 1. Miart' in

Assistant Attorney Gerrera=

cc: Bill Damschroder

139



^' Q R `^S
Vorys, Sater, Sey¢cooraad Pease us
Legal Counsei

32 East Gay Si.
PO Bos1008

GoEumbas,-Ohio4321&1008'.__

814.364.9400 j www.vorys.cam

Founded 1909

Bruce L 4¢gram
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SLBJECT TO RLZE OF EVTbE'`iC 408 - FOR SE'I't'LEi4iENT PURPOSES ON̂ZY

July 30, 2012

VIA FNf4IL AVT US NIAIL

William Damschroeder
Chief Legal Of rcer
Ohio Department of Natural Resources
2045 Morse Road, Buiidina. D
Columbus, OH 43229-6693

Re: State ex rel. Doner, et a1. v. Zody

Dear Bill:

We met with you and others on June 12, 2012 to discuss settlement at which time
the Director indicated that he wanted to resolve this matter. On July 12, Joe Miller and I met
with you and Dan Ma-tin to fiuther discuss whether the claimu of the realtors could be resolved
on a mutually agreeable basis. At that time you told us you believed we would receive a
substantive response in very short order.

As of the date of the conference with Judge Ingraham on Juiy 23, we had heard
nothing. However, during our pre-arranged phone call at 11:00 on that date, you indieated that
meetings were set with state officials that week and at a minimum you would call me with an
update by the end of the week. I have not heard from you widi either a substantive response nor
even the promised update as of this writinlu.

If the State is no longer interested in resolvin,- the claims of our clients on the
basis discussed on July 12, then we will proceed with the aciions previously outlined to you
which jump-started these negotiations.
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tiViii:am Damschroeder
July X 2012
Page 2

I would appreciate a p.omptresyoese.

:2:ty yours

:3`

uce L. Ingamr

BLL'mjm

cc: Daniel J. Martin
Joseph R Niiller
Thor.as H. Fusor.ie

7;30,70[2 14356304 /^ /
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SUBJECT TO RULE OF EVIDENCE 408-FOR SETTLEIVIENTPtJRPOSES ONLY

August 1, 2012

Bruce ingrarn
Vorys, Sater, Seymour and Pease LLP
52 East Gay St.
P:O.. Box 1008
Columbus, Ohio 43216-1008

Re: State ex rel Doner, et al, v. Zody

Dear Bruce:

i am wr'iting to respond to your July30, 2012 correspondence directed to Bill Damschroder. We
understand your concerns and do plan to provide a substantive response as discussed in our
conversation of July 12, as soon as we are authorized to do so.

Onluiy 31, the substance ofqour demand waspresented to GovernorKasich and DirectorKeen
of the Office of Budget and Management. Significaht questions and Concerns were generatedin that
discussion which requires ODNR to lsrovide additional information to the Governor before we can be
authorized to provide you a substantive repfy: Currently, ODNR is diligently working to provide the
information to the Governor and OBM, and to answer anyfurther questions they have so that theycan
provide us with further direction on the resolution of this case. In addition, since any agreed sett}emerit
number would need legisiative ratification and appropriation, administration officials want to discuss
this matter with legislative leaders to ensure that the necessary support for such an appropriation exists.

Wewili be able to give you a substantive response after receiving approval from Governor
Kasich and his staff. In the meantime, we appreciate your and your clients' patience. We will contact
you as we previously discussed as soon as we have the authority to do so.

Daniel J. Martin
Assistant Attorney General
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STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

AFFIDAVIT OF WILLIAM R. DAMSCHRODER

RE: State ex reL Doner et aL, v. Zehringer, Case No. 2009-1292

I, William R. Damschroder, employee for the Ohio Department of Natural Resources,

being first duly sworn, hereby state that I have personal knowledge of the all the facts contained

in this Affidavit, that I am competent to testify to the matters stated herein and that the following

is true to the best of my knowledge and belief.

I am currently General Counsel for the Ohio Department of Natural Resources

(ODNR). I have held this position since January 26, 2011.

2. My duties include responsibility for all legal matters and implementing all legal

policy for the Department. I also coordinate with Assistant Attorneys General in all

litigation matters facing the Department.

3. Through my employment with the ODNR, I am familiar with the referenced case and

the resulting appropriation cases that the Department and the Ohio Attorney General

are currently preparing for litigation.

4. In conjunction with the Attorney General's Office and other members of ODNR

management, I was involved with settlement and litigation discussions from

December 2011 to the present with regard to this case.

5. On December 14, 2011, Relators's counsel sent a letter demanding over $48 million

to globally resolve the case.

STpTE`S EXHIBIT G
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6. On January 31, 2012, I met with officials from the Office of Budget and Management

(OBM) to provide information and background for the case and to discuss the

possibility and availability of funding for a global settlement. On February 13, 2012,

I along with counsel from the Attorney General's Office again met with officials from

OBM to obtain authority for the Department's counter-offer of $6.2 million. ODNR

ultimately received that authority and conveyed an offer in writing on February 21,

2012

7. By letter dated February 22, 2012, counsel for Relators rejected ODNR's counter-

proposal and made a counter-offer of $47 million to globally resolve the case. After

ODNR's rejection of that offer, global settlement discussions temporarily ceased, and

ODNR proceeded with the necessary steps to prepare the cases for litigation.

8. I received a request for a meeting to discuss the issues in this case on June 6, 2012

from Mr. Ingram. On June 12, 2012, I attended and participated in a face-to-face

meeting with Bruce Ingram and Joe Miller, counsel for Relators, at ODNR. The

meeting was also attended by ODNR management and attorneys from the Attorney

General's Office. At the outset of that meeting, the parties, starting with Director

Zehringer himself, discussed their mutual desires for a potential global settlement.

Counsel for the Relators emphasized their clients' reportedly growing impatience and

wanted to know if there was any realistic possibility of a global settlement. Assistant

Director Shimp explained in great detail why it was difficult for the State to make a

global settlement offer, including the fact that money of the nature necessary to

accomplish the settlement was not available in the ODNR budget, and may not be

available in the State budget as a whole. Assistant Director Shimp went on to point

i0



out that any potential global settlement that could be reached by the people in the

room at that time would have to be approved by the senior administration officials,

and then ultimately by the General Assembly in the form of a separate appropriation.

Counsel for the Relators affirmed that they understood these restrictions and

reminded us that their clients, too, would have to approve any possible global

settlement agreement.

9. At the end of this meeting, ODNR asked counsel for Relators to consider a proposal

in the amount of $5,000 per acre to constitute a universal settlement for all acreage

currently part of this lawsuit. After confirming that both the Relators and the State

were in substantial agreement about the total acreage involved, counsel for the

Relators reacted favorably to the proposal and wished time to discuss it with their

clients. Their positive reaction to the proposal was emphasized by the fact that

counsel for the Relators asked the Attorney General's representatives NOT to file any

individual appropriations cases while discussions continued. At that time, two cases

had already been prepared for filing, and money for such filing was approved by the

State Controlling Boa.rd.

10. ODNR's proposal was reduced to writing and forwarded to Relators' counsel. On

June 19, 2012, Relators' counsel responded by letter, rejecting ODNR's proposal and

making a demand in the amount of $43,559,769 to settle the case. In this same letter

they recognized that any settlement was "contingent upon approval by the General

Assembly" and asked for an additional, separate $5,000,000 in liquidated damages if

the money for the case was not appropriated "by January 15, 2012" (presumably a

typographical error meant to read "2013").



11. In a letter dated June 29, 2012, sent by Assistant Attorney General, Dan Martin,

ODNR adjusted its proposal to include a slightly larger number of acres and counsel

for Relators was asked to consider $24,205,000 as a settlement figure if that dollar

figure could be obtained through the appropriation process. The letter further stated

plainly that the State could not and would not consider any type of liquidated

damages payment. Finally, the letter reiterated that approval of a final settlement

amount was the province of the General Assembly, but ODNR agreed to promote the

settlement, if the parties arrived at an agreed global resolution.

12. Having not yet heard any response from either Mr. Ingram or Mr. Miller, I sent an

email on July 5, 2012 to Mr. Ingram offering my condolences on the recent passing of

one of his firm's associate attorneys. In responding to my email,Mr. Ingram asked

that he and Mr. Miller meet with ODNR again to discuss possible settlement in the

Doner case. (A true copy of the email is attached hereto.)

13. Assistant Attoiney General Dan Martin and I met with Mr. Ingram and Mr. Miller on

July 12, 2012. At that meeting Relators' counsel requested that ODNR consider a

new settlement demand of $27,322,146, which represented a payment of $5,469 for

each acre of agricultural land in this litigation, plus a payment of $885,000 as

compensation for the damage to the commercial and residential properties. Mr.

Ingram explicitly asked Mr. Martin and me to respond to this request orally, rather

than responding in writing.

14. After this meeting, ODNR management and the Attorney General's Office relayed the

Relators' latest settlement demand to senior administration officials, and provided

N^



appropriate information and briefings. After internal discussions, held on July 30 and on

July 31, 2012, the decision was made to reject the Relators' global settlement demand

and proceed with filing of individual appropriation cases in the Mercer County Common

Pleas Court in accordance with the procedures required by R.C. Chapter 163.

15. Consistent with the wishes of Relators' counsel, ODNR and the Attorney General's

Office scheduled a meeting with Mr. Ingram and Mr. Miller for August 9, 2012, to

convey the State's answer to the Relators' settlement demand. Relators' counsel was

accompanied at the meeting by Frederick Mills, a Partner with the Vorys firm.

ODNR was represented by Assistant Attorney General Dan Martin, Assistant

Director Fred Shimp, and me. Speaking for the Department, Mr. Martin declined the

offer made verbally on July 12, 2012 and expressed that no counter-proposal would

be forthcoming. He also stated that State would take steps to immediately file the two

appropriations cases that were prepared and ready for the litigation process. The

meeting ended at that point.

16. At no time after the Supreme Court's decision was I directed by anyone to engage in

any tactic designed to delay action in this case. Relators' counsel, at various times

throughout 2012, put pressure on ODNR to accelerate the preparation and filing of

cases in Mercer County Common Pleas Court. Accordingly, ODNR took all

appropriate steps to prepare to file cases including, but not limited to, determining

how surveys would need to be conducted, gathering resources to conduct the surveys

and appraisals and hiring the personnel to accomplish them. That process was well

underway and continued apace until June 12, 2012, when Relators' counsel asked the



State to refrain from filing any such appropriation cases, and this request to refrain

from filing was honored until after the August 9, 2012 meeting.

17. At all times throughout settlement proposal negotiations, I was acting in a good faith

manner to reach an agreement on a proposal that could then be reviewed for approval

by those responsible for making and implementing such a decision, up to and

including the Governor and the General Assembly. In addition, I helped insure that

ODNR personnel were following the necessary steps to file individual appropriations

cases should the global settlement discussions fail. At various times in the settlement

negotiations, Relators' counsel ere eminded of the fact that ODNR did not have

authority to speak for the Governor or the General Assembly, and that any ultimate

agreement was contingent upon approval from various senior State executive officials

and, ultimately, the General Assembly.

Further Affiant sayeth naught.

Ohio Department of Natural Resources
2045 Morse Road, Building D-3
Columbus, Ohio 43229

William R. Damschroder
General Counsel

mok
day of September, 2012.Swom to and subscribed before me on this the /

Notary Public

$80b G. C8u9S
*= N"P^ StaEaofOWo
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Damschroder, Bill

From: Ingram, Bruce L. <BLingram@vorys.com>
Sent: Thursday, July 05, 2012 12:24 PM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, I wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Thursday, July 05, 2012 11:21 AM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

I spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While I never had the pleasure of
knowing her, I could see how her passing upset Karen and Kim, and I am sure that feeling is shared by everyone in your
firm.
I want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with
you.

-----Original Message-----
From: Anthony, Denise D. [mailto:ddanthony@vorys.com] On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony
Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthonv@vorvs.com

Attachment 1
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From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.
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Damschroder, Bill

From: Ingram, Bruce L. <BLIngram@vorys.com>
Sent: Friday, July 06, 2012 4:24 PM
To: Damschroder, Bill
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, when would you be available next week? Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Friday, July 06, 2012 4:16 PM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

We would always be interested in having a conversation with you about this issue. We are willing to consider any
proposal you wish to make, but need to reiterate that the parameters of our settlement authority is the same as we
outlined for you in our letter of last Friday.

Have a nice weekend.

-----Original Message-----
From: Ingram, Bruce L. [maifto:BLingram@vorys.com]
Sent: Thursday, July 05, 2012 12:24 PM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, I wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Thursday, July 05, 2012 11:21 AM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

1 _
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I spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While I never had the pleasure of
knowing her, I could see how her passing upset Karen and Kim, and I am sure that feeling is shared by everyone in your

firm.
I want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with

you.

-----Original Message-----
From: Anthony, Denise D. [mailto:ddanthony@vorys.com] On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony
Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
originalmessage. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.
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Damschroder, Bill

From: Ingram, Bruce L. <BLIngram@vorys.com>
Sent: Monday, July 09, 2012 2:50 PM
To: Damschroder, Bill
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, Thursday afternoon works best for us. Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Friday, July 06, 2012 4:28 PM
To: Ingram, Bruce L.
Subject: RE: State ex rel. Doner, et al. v. Zody

I am available any day next week except Friday, but I will need to make sure that Dan is available. I will speak to him first
thing Monday and we will be in touch.

-----Original Message-----
From: Ingram, Bruce L. [mailto:BLingram@vorys.com]
Sent: Friday, July 06, 2012 4:24 PM
To: Damschroder, Bill
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, when would you be available next week? Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Friday, July 06, 2012 4:16 PM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

We would always be interested in having a conversation with you about this issue. We are willing to consider any
proposal you wish to make, but need to reiterate that the parameters of our settlement authority is the same as we

outlined for you in our letter of last Friday.

Have a nice weekend.

Bill

-----Original Message-----
From: Ingram, Bruce L. [mailto:BLingram@vorys.com]
Sent: Thursday, July 05, 2012 12:24 PM
To: Damschroder, Bill
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Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, I wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Thursday, July 05, 2012 11:21 AM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

I spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While I never had the pleasure of
knowing her, I could see how her passing upset Karen and Kim, and I am sure that feeling is shared by everyone in your
firm.
I want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with
you.

-----Original Message-----
From: Anthony, Denise D. [mailto:ddanthony@vorys.com] On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony
Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication ( including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
( ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.
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Damschroder, Bill

From: Ingram, Bruce L. <BLingram@vorys.com>
Sent: Monday, July 09, 2012 3:42 PM
To: Damschroder, Bill
Subject: RE: State ex rel. Doner, et al. v. Zody

How about Joe and I come up at 2:30?

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Monday, July 09, 2012 3:41 PM
To: Ingram, Bruce L.
Subject: RE: State ex rel. Doner, et al. v. Zody

That can work for both Dan and me as well.

-----Original Message-----
From: Ingram, Bruce L. [mailto:BLingram@vorys.com]
Sent: Monday, July 09, 2012 2:50 PM
To: Damschroder, Bill
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, Thursday afternoon works best for us. Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Friday, July 06, 2012 4:28 PM
To: Ingram, Bruce L.
Subject: RE: State ex rel. Doner, et al. v. Zody

I am available any day next week except Friday, but I will need to make sure that Dan is available. I will speak to him first
thing Monday and we will be in touch.

-----Original Message-----
From: Ingram, Bruce L. [mailto:BLingram@vorys.com]
Sent: Friday, July 06, 2012 4:24 PM
To: Damschroder, Bill
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, when would you be available next week? Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
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Sent: Friday, July 06, 2012 4:16 PM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

We would always be interested in having a conversation with you about this issue. We are willing to consider any
proposal you wish to make, but need to reiterate that the parameters of our settlement authority is the same as we
outlined for you in our letter of last Friday.

Have a nice weekend.

-----Original Message-----
From: Ingram, Bruce L. [mailto:BLingram@vorys.com]
Sent: Thursday, July 05, 2012 12:24 PM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bill, thank you for your kind and thoughtful words. She was a wonderful person and an instant friend to all she met.

While our issues pale in comparison to the loss, I wonder if a meeting with Joe and me in a little smaller setting might be
conducive to getting this resolved. Would you be interested?

Bruce

-----Original Message-----
From: Damschroder, Bill [mailto:Bill.Damschroder@dnr.state.oh.us]
Sent: Thursday, July 05, 2012 11:21 AM
To: Ingram, Bruce L.
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
Subject: RE: State ex rel. Doner, et al. v. Zody

Bruce,

I spoke with both Karen Cincione and Kim Herlihy at a social function in Grandview yesterday and learned the horrible
news about the passing of one of your firm's associates, Jocelyn Prewitt-Stanley. While I never had the pleasure of
knowing her, i could see how her passing upset Karen and Kim, and i am sure that feeling is shared by everyone in your
firm.
I want to express my sincere condolences to you and everyone at Vorys during this difficult time. My thoughts are with
you.

-----Original Message-----
From: Anthony, Denise D. [mailto:ddanthony@vorys.com] On Behalf Of Ingram, Bruce L.
Sent: Wednesday, June 06, 2012 11:18 AM
To: Damschroder, Bill
Cc: Daniel.Martin@Ohioattorneygeneral.com; Miller, Joseph R.; Fusonie, Thomas H.
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Subject: State ex rel. Doner, et al. v. Zody

Attached please find correspondence from Bruce L. Ingram.

Denise Anthony
Legal Secretary to Bruce L. Ingram
Vorys, Sater, Seymour and Pease LLP
ddanthony@vorys.com

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,
please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may
be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,

please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may

be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and

may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,

please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance with requirements imposed by the U.S. Internal Revenue
Service, we inform you that any federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and it cannot be used, by any taxpayer for the purpose of (i) avoiding penalties that may

be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person or entity to which it is addressed and
may contain confidential and/or privileged material. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the
original message. If you are the intended recipient but do not wish to receive communications through this medium,

please so advise the sender immediately.
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STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

AFFIDAVIT OF FREDERICK M. SHIMP

RE: State ex rel. Doner et aL, v. Zehringer, Case No. 2009-1292

I; Frederick Shimp, employee for the Ohio Department of Natural Resources, being first duly

sworn, hereby state that I have personal knowledge of the all the facts contained in this Affidavit, that

I am competent to testify to the matters stated herein and that the following is true to the best of my

knowledge and belief.

1. I am currently the Assistant Director for the Ohio Department of Natural Resources

(ODNR). I have held this position since November 2011.

2. My duties include executing the policy prerogatives of the Director and the Goveruor and

overseeing the day-to-day operations of the Department.

3. Through my employment with the Ohio Department of Natural Resources, I am familiar

with the case of State of Ohio ex rel. Doner, et al. v. Zody and the resulting appropriation

cases that ODNR and the Ohio Attorney General are currently preparing for litigation.

4. As#he Assistant Director of the Department, I am thoroughly familiar with all aspects of

the Department's budget. ODNR receives its operating budget through the State's

biennial budget process. The current biennial budget, as enacted through Amended

Substitute House Bill No. 153 covering fiscal years 2012 and 2013, is in effect until June

30, 2013.

5. The Supreme Court issued its decision in the mandamus action in the State of Ohio ex rel.

Doner, et al. v. Zody on December 1, 2011, which is five months after the effective date

of the new biennial budget. Consequently, no money for the settlement of that case could

STATE'S EXHIBIT H
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have been contemplated at the time the budget was enacted and there is no specific "line

item" in the budget or general funding to pay for the settlement in this matter. The

requirements outlined for the use of funds appropriated to ODNR remain in full force and

effect until June 30, 2013. ODNR has no other source of discretionary income at its

disposal to satisfy a settlement of a case of this magnitude. Furthermore, because ODNR

as an agency cannot appropriate money to itself, we are required to follow the

constitutionally and legislatively mandated process for budgeting, appropriations, and

spending of State funds.

6. On June 12, 2012, I attended a meeting with the Director of ODNR, General Counsel of

ODNR, counsel from the Office of the Attorney General and counsel for Relators to

discuss a possible global resolution for these appropriation cases. At that meeting, I

emphasized that a global settlement in the amounts being discussed would require a

separate appropriation from the General Assembly as the amount of money that would be

required far exceeded what ODNR had at its disposal within its existing budget. At the

outset of the settlement discussions, I made clear that any settlement and resulting

necessary appropriation would ultimately need to be approved by state policy makers

empowered to appropriate state dollars and authorize spending of those dollars. I also

stated that ODNR could not guarantee that any of those reviewing entities would

ultimately approve a settlement, as the legislative process is difficult to predict with

certainty. I further explained that there are several critical steps that need to be taken

before we can determine whether a lump sum payment could be approved, and that this

discussion was only the first step in that process. At no point in this meeting did I or

anyone else from the State of Ohio say that we were authorized to speak in final terms on

behalf of the state policymakers authorized to handle appropriations. Counsel from the
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Attorney General's Office also indicated that the Attomey General's approval would be

necessary for any final settlement in this case. These required conditions were openly

discussed and, in my opinion, clearly understood by everyone in the room. Finally, I

described the current legislative schedule for purposes of explaining when a legislative

appropriation might be possible.

7. Within that established negotiation framework, ODNR asked counsel for Plaintiffs-

Relators if they believed their clients might consider a proposal of a lump sum global

settlement that would equate to approximately $5,000.00 per acre for all of the acreage

involved in the case. (Calculated against the total acreage of the Realtors', this

contingent settlement proposal would roughly be $24,173,725.) Relators' counsel

responded that they generally agreed with the acreage to be considered and they believed

that the proposal was of sufficient value that they wished to consult with their clients

before responding. We reiterated our willingness to commence filing the individual

appropriations cases in Mercer County which the Attorney General's Office had

informed them were ready for filing. Further, the State Controlling Board had already

approved the monetary amount. In response, counsel for the Relators asked the State to

refrain from filing any cases at that time.

8. Ultimately, counsel for Relators rejected our contingent settlement proposal, initially

making a demand of a settlement in the amount of over $43,599,769. After additional

discussions between the parties, counsel for the Relators made a demand of $5,469 per

acre, which amounted to just over $27 million.

9. After this meeting, ODNR management and the Attorney General's Office discussed the

Relators' demand with senior administration officials, and provided information and
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briefings regarding the matter. After intemal discussions held on July 30 and on July 31,

2012, the decision was made to reject the Relators' demand and proceed with filing

individual appropriation cases in the Mercer County Common Pleas Court consistent

with the procedures required by R.C. Chapter 163.

10. Consistent with that direction, on August 9, 2012, I attended a very brief meeting

between counsel for the State and Relators' counsel. In that meeting, lead counsel for the

State, Assistant Attorney General Dan Martin, informed Relators' counsel that their

demand was not accepted, the State's former proposal was not renewed and that the State

would not engage in further global settlement discussions at this time, but would continue

with the appropriation process as provided by statute.

Further Affiant sayeth naught.

Frdderick M. Shimp
Assistant Director 10
Ohio Department of Natural Resources
2045 Morse Road, Building D-3
Columbus, Ohio 43229

Sworri to and Subscribed before me on this the47 day of September, 2012.

Notary Public
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