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REASON FOR JURISDICTION

This case addresses the issue of unreasonable length of delay

in the imposition of sentence.--The failure of the the Appellate

Court to grant relief constitutes a denial of the rights of due

process and speedy trial guarentees concerning the 6th and 14th

Amendments to the U.S. Constitution as well as Article I, sec.

10616 of the Ohio Constitution.

The protection of these rights, especially in a felony case,

(where the individuals life and liberty has been infringed apon)

is not only of great public intrest, it is the purpose and duty

of this court to defend and uphold.

For the following reasons the Appellant prays this Honerable

Court accept jurisdiction of this case and resolve the issues at

hand.
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STATEMENT OF CASE AND FACTS

This case arises from the States failure to honor a negotiat-

ed plea agreement; the State remanding and resentencing Appellant

Joshua Freshwater over 38 months after conviction and States for-

feiture of jurisdiction,(as per plea agreement, reflected in the

record).

In Febuary of 2008, Appellant was arrested after a traffic

stop revealed that there was 6 and 1/2 pounds of marijuana in the

trunk of the rental car Mr. Freshwater was driving. The Appel-

lant was charged with possesion as well as a Federal parole vio-

lation. The County Sherrif who had initial custody of Mr. Fresh-

water transfered that custody into Federal authortity.

Counsel f¢s Appellant, Henry Hillow represented AppelLlant on

both counts.

Upon the States motion Appellant was returned to State's cust-

ody, with agreement to return Appellant when "case was disposed

of"-as noted in the courts docket.

Through plea negotiations State offered to allow Appellant to

serve his sentence in a Federal Facility in exchange for Appel-

lants plea to an enhanced chargeof Trafficking in violation of

R.C. 2925.03(A)(2), a felony of the second degree, rather than

the possession which he was originaly charged with (Which was an

F3). This agreement was complete in May of 2008.

Appellant had reluctantly agreed to this on advice of his coH-

nsel. The State subsequently ordered a Post Sentencing Investig-

ation followed by sentencing Appellant to three years.
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The State followed statutes and simultaneously upheld it's

agreement by not filing the sentencing entry with the Clerk of

Courts (as noted in the record)-journal entry dated 06/2006, time

stamped 07/2011, and immediately transfered Appellant back to

Federal Custody where Appellant faced guide line range of 18-36

months for same conduct.

The State waived jurisdiction (as per agreement between pros-

ecuting attorney Mic ah Alt and Appellants attorney Henry Hilow)

this is supported by lack of holder/detainer or agreement to re-

turn. Appellant then plead to the parol violation and was sent-

enced to 18 months in Federal Penitentary (July 2008).

In December 2008, Appellant was notified that he was going to

the Federal half-way house, The Oriana House, in Cuyahoga County,

Ohio. Appellant inquired about the three year State sentence, to

which his Federal case worker stated to Appellant "They were not-

ified, and would be notified prior to admis,§iah'!.

Upon arrival at Oriana House, Appellant was notified of war-

rents pertaining to traffic stops from instant offense 2008.

Upon his own initiative Appellant presented himself at the

Cuyahoga County Justice Center, resulting in a court date sched-

uled before Judge Keough.

At the subsdquent court appearence, Appellant told of his

time served in a Federal facility and of his placement in The

Oriana House. Judge Keough, waived fines and costs and wished

the Appellant "good luck".

Upon leaving the Justice Center Appellant came upon Attorney
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Henry Hillow; Appellant thanked his former counsel, who respond-

ed, "I told you it would all work out as agreed."

Appellant was granted a final release and returned to his

home and family. Appellant later suffered an overdose, leading

to an inquiry by Lake County Sheriff's Dept.

In the course of inquiry The Cuyahoga County Prosecutor's

office was questioned about Appellants three year sentence, from

2008.

The original party to Appellant's plea agreement, Prosecutor

Mi>ch 4 Alt was no longer involved where as Steven Szelagiewic

#0074408, filed a motion to enforce sentence in May 2011.

A hearing in July of 2017, where Henry Hillow again repre-

senting Appellant stated to him "it's appealable" yet failed

to file notice on behalf of Appellant. Appellant filed notice

pro se, which was dismissed as untimely (08/2011)

A Motion to dismiss for lack of jurisdiction was filed pro se

January 2012, was denied by Judge Annette Butler on Febuary 14,

2012.

A timely Appeal was filed in the Eigth district Court of

Appeals.

The Eigth District Court of Appeals failed to grant releif

In it's opinion, the Court of Appeals relied on several erroneous

facts and improperly overlooked or perverted a number of facts,

clearly and obviously ststed within the record.

The Appellate Court has neglected the record and relied on
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incorrect calculations and unjustifiably assigned blame for the

delay-in denying relief. The Appellant now contends that there

is just cause for relief. The Appellants rights as guaranteed

under the 6th and 14th Amendments to the United States Constitut-

ion have been violated.

The Appellant prays this Honerable Court accept this case for

review.



Proposition of law: Criminal Rule 32 (A)

States that the sentence "shall be imposed without un-

necessary delay."

A number of factors come into consideration in determining

if the delay in imposition of sentence constitutes an abuse of

discretion by the trial court. The appellate court failed to prop-

erly consider the record, erroneously interpreted the length of

delay, and neglected to consider the State's duties. Furthermore

Proposision of Law: O.R.C. 2929=12-/
"Sherriff to deliver defendant to the penal institution"

In this case the penal institution was a federal facility as

agrred to in plea negotiations.

Proposition of Law: O.R.C. 2949.05
"Court had duty to execute sentence"

It has been accepted that the court speaks through its journ-

al entries. "Journalization has to occur to create valid journal

entry." Also "A time-stamped date on a written decision offers

some evidence of its filing." State v. McDowell, 781 N.E. 2d 1057,

150 Ohio App. 3d 413, 2002-Ohio-6712. It has been noted "that the

best evidence of a prosecution and conviction is the court records."

Ohio App2Dist 1935 Filichia v. State, 20 Ohio Law ABS 113. It is

puzzling and a betrayal of public trust that both the trial court

and the appellate court ignoredor failed to question ther irregul-

arities in this case, which are clearly noted in the record. Had

the court excersized any due diligence or given proper notice, the

appellant could have adressed these issues had the court not impr-

operly remanded inhim into custody when the court lacked jurisdic-

tion, denying appellant any due process.



The State first arrested appellant and delivered himj into federal

custody. (as noted in docket) State later, upon its own motion re-

quested to borrow appellant in order to adjudicate the instant of-

fense. " Supreme court held in Ponzi v. Fessenden [258 U.S. 254,

42 S.Ct. 309, 66 L.Ed. 607 (1922)) that the first courti. to assume

jurisdiction over a person or thing may exhaust its remedy without

interference by another jurisdiction. Therefore, the federal court

in this case has exclusive jurisdiciton to prosecute appellee and

the state court must wait to prosecute appellee after federal sen-

tence is served unless the federal court consents to concurrent

jurisdiction. State v. Yee, 55 Ohio App 3d88, 563 N.E. 2d 54 (6th

Dist 1989) D^N;the case at bar the converse is true and the State

held original jurisdiction, relinquishing it, as per plea negotia-

tions, to federal court. The charges in federal and State court

stem from the same act. The penalties in both jurisdictions were

were comparible, 1-5 years or 2-8 years with a presumption of a

a lower end of the guideline within the State, and 18 to 36 months

exposure Federally. There is a presumption that the State would

not act in violation of the contitution and dualprosecution would

amount to a violation of the Petite Clause of the Double Jeopardy

prohibition guaranteed in theVth amendment to the U.S. Constitut-

ion. Secondly, State's freely relinquishing jurisdiction is suppo-

rted by the time stamp on the sentencing journal enrty fromJUne

2008. It was signed in 2008, but was never filed (as per plea agr-

eement) Until^JUly, 2011 when original prosecutor,Micah Alt was no

longer available.

A simple or single discrepency in procedure by the state

could be interpreted as reason, though no necesarily justifiable,

for`delay._.)However, a closer inspection reveals numerous factors

that cannot be ignored. The combination of the appellant's claim
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of a negotiated plea, supported by the Federal courts returning of

appellant with clear instructions to "return;when case disposed of"

noted in docket,the State's delivering the appellant back to Feder-

al custody withour a holder, detainer, or agreement to return,

the State's failure to file the sentencing entry with the Clerk

of courts, and finally,the refusal of the State to act on four se-

perate occations when notified of appellants release, can lead to

but one logical conclusion. The State acted according to Law in

not"^pursuing execution of sentence and relinquished jurisdiction to

Federal court as agr^'d''in plea agreement.

The other, not so logical, conclusion, unsupported by the

record is.that. the State errored in imposing sentence. This

proposition, while also raising Double Jeopardy issues, was the

focus of the appeal. The appellate court has repeatedly held the

opinion " An unreasonable delay between a plea and sentencing which

cannot be attributed to the defendant, will invalidate the sentence

The remedy for an unreasonable delay in sentencing is a vacation

of sentence, not a resentencing.,hearing. State v. Owens, 181 Ohio

App. 3d. 725, 2009 Ohio 1508, 910 N.E. 2d. 1059, 2009 Ohio App

Lexis 1309 (2009)

"Six and 1/2 years sentencing delay was unreasonable, divesting

court of jurisdiction, where state, without explanation failed to

act on court orders and final disposition requests though it was

apprised defendant was jailed out of state." State v. Johnson- Oh

io App 3d -,2003, Ohio 6261-- N.E. 2d. , 2003 Ohio App. Lexis 5603

(Nov 24, 2003).

"An unjustified and lengthy delay betwen finding of guilt and the

sentencing divests the court of jurisdiction to sentence the defend-

ant." Willoughby v. Lukeheart, 39 Ohio App 3d74, 529 N.e. 2d 206,

1987, Ohio App. Lexis 10657 (1987).
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"The unjustified 3 year delsy between defendtnt"s guilty

ple^m -nd imposition of sentence invTli.d-tted the sentence. State

v. Brown (200', Golumbi.tn*, co.) 152 Ohio App 3d 8, 786 N.E.2d 492

"After his relewse the tri^yl court 1*cked jurisdiction to order

defend^,nt returned to prison to serve 8 months becAuse ?.ie h^w^d mis

takenly been gTtven good time cred.it under former sentencing lows,

As the t:ri.tl. courts ^uthori.ty over the sentence ended when the de'

fendtnt w*s deli.vered to the penal i:nsti.tution. Also '° When on `

of.fenc3er tiams vpp;prently releised due to miscplcul.tt.ion by the

Ilept. of Reh^^bi.litxtion xnd Correction, the sentencing court leck

ed subject matter jurisdiction to order th^,t offender be returned

to prison. Stx-te v. Gprretson. 140 Ohio App 3d 554. 748 N.E. 2d,_

560. 2000 Ohio App. Lexis 3016 (2000).

The ?ppellee claims 3 factors in det.ermini.ng if the triil

court shused discretion. Appellee fr,^iled to consider fvcts of

record or'consi.der the States i.ntention,,*l w^iver of jurisd.i;:tion..

Notwithst3iiding this failure, *ppeJ.l,,nt iddresses each factor as

xL9 'c^11^4?, 3L'9C1 ''erroneously presented by _., y

4ppellate court :aitit no regJrd. to the record eind facts.

Pror,^osition of Law: Criminal Rules of Procedure

llu.le 32(c)

Rule under which a judgemnet in a criminal case is effectve only

when entered on a journal. by clerk of courts reflects the rxiom

that courts speak only through their journal entries.

The sentencing eatry.y-of June 2008 as represented in the reeord

is not stamped by the clerk unt#:7. :7'tzly 2011. This not only illtip

ci_dat.es the courts original waiver of jurisdiction, it also un

equivocally refutes appellee's statement of a 35 montb delay. As

the appellant pldd in May 2008 and 's'ente.nce was in July 2011 it
is clearly a 38 month delny, and subsec,uently greater than the 36
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sentence.

Secondly, the appellee's contention that appellant's Federal

incarceration constitutes any culpability in the delay is absurd.

In lin..ht of the State's request to transfer from Federal custody,

n-t-- to return "when cased disposed of''

abssence of any state detainer, holder, or agreement to return,

consequential double jeopardy violation in enforcing both state

and federal sentences on same act, and finally state's in action

on 4 seperate occassions, upon notification of appellants release

absolutely no blame can be placed..on appellant for over 3 year de

lay.

Finally, there can be no benefit to society when the state ;

renegs on an agrrement and in doing so an individuals Constitutio

nal rights and depriving appellant of life and liberty years after

appellant had served the agrreed upon punishment and was lawfully

releasedwith the stttlis full knowledge and consent.

It is a gross miscarriage of justice as well as a betrayal of

the public trust and an affront to liberty. It is a precisely

the inappriate judicial behavior for which the Supreme Court

exists.

Conclussion

The trial court abused discretion by disregarding a prior

agrrement and in violation ofcConstitutional Protections, when it

another sentence over 38 months after appellant pled guilty and had

already served a prison term and was lawfully released for same act.

The trial courts disregard for or.iga.nal agreement and the appellate

courts acceptance of appellee°s erroneous arguements in light of

evidence to the contrary so evident in the recordcconstitutes not

not only an obvious miscarriage of justice and a perversity of th.e

facts and record, hut the essence of the Supreme Courts purpose.
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NOTICE OF APPEAL OF APPLEANT JOSHUA FRESHWATER

Appellant Joshua Freshwate hereby gives notice of appeal to the

Supreme Court of Ohio from the judgement of the Cuyahoga County

Court of Appeals, Eigth Appellate District, entered in Court of

Appeals case number c38oq"j on 4^50_5T Z^ Z-afZ,

This case raises a subtantial constitutional question and is

one of public or great general intrest. This case also involves

a felony conviction.

Respectfully submitted

CERTIFICATE OF SERVICE

Joshua Freshwater
RiCI
1001 Olivesburg Rd.
P.O. Box 8107
Mansfield, Ohio 44901

/"© -<;^

A copy of the foregoing has been mailed to the Cuyahoga County

Prosecutor's Office at 8th Floor Justice Center, 1200 Ontario St.

Cleveland, Ohio 44113 on this day of _072
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COLLEEN CONWAY COONEY, J.:

{¶ 1} This case came to be heard upon the accelerated calendar pursuant

to App.R. 11.1 and Loc.R. 11.1. Defendant-appellant, Joshua Freshwater

("Freshwater"), appeals the denial of his motion to dismiss the execution of his

prison sentence for lack of jurisdiction. We find no merit to the appeal and

affirm.

{¶2} In February 2008, Freshwater was charged with one count of drug

trafficking, two counts of possession of drugs, and one count of possession of

criminal tools. At the time of the indictment, he was in federal custody

awaiting trial on a federal case. In May, he was transferred to the Cuyahoga

Common Pleas Court and pled guilty to one count of drug trafficking with

forfeiture and schoolyard specifications, a second degree felony. The court

sentenced him to a three-year prison term and three years' postrelease control.

}¶3} Following sentencing, Freshwater was returned to federal custody.

One month later, the federal court sentenced him to an 18-month prison term

to be served consecutive to his state sentence. He served the sentence and was

released from federal prison in June 2009, but had not yet served his state

prison term.

{¶4} In June 2011, the State filed a motion to enforce Freshwater's

sentence. After a hearing, the trial court ordered Freshwater's sentence into

execution beginning July 21, 2011, allowing credit for time served (475 days as
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of July 2011). Freshwater filed a notice of appeal on August 30, 2011, which

this court dismissed as untimely. State v. Freshwater, 8th Dist. No. 97225

(Sept. 9, 2011).

{¶5} In January 2012, Freshwater filed a motion to dismiss execution of

his sentence, claiming the trial court lost jurisdiction to order execution of the

sentence due to the delay between his release from federal custody and the trial

court's ordering his sentence into execution. The court denied his motion to

dismiss, and this appeal followed.

{¶6} In his sole assignment of error, Freshwater argues the trial court

lost jurisdiction to order execution ofjudgment after a three-year delay between

the pronouncement of sentence and its execution. He also argues that because

the three-year delay was unreasonable, the enforcement of his state sentence

is unconstitutional.

{¶7} Crim.R. 32(A) states that a sentence "shall be imposed without

unnecessary delay." In general, a reasonable delay in the execution of a

sentence does not render the sentence unenforceable. State v. James, 179 Ohio

App.3d 633, 2008-Ohio-6139, 903 N.E.2d 340,112 (8th Dist.); Neal v. Maxwell,

175 Ohio St. 201, 202, 192 N.E.2d 782 (1963). However, it is possible for a delay

in the execution of a sentence to become so unreasonable that it raises

constitutional issues. Id.; State v. Zucal, 82 Ohio St.3d 215, 219, 1998-Ohio-

377, 694 N.E.2d 1341. Whether a delay in execution violates due process is



determined on a case-by-case basis. State v. Lovell, 12th Dist. Nos. CA2006-06-

138 and CA2006-07-158, 2007-Ohio-4352; 1 17.

{¶8} In determining whether the delay between the pronouncement of

sentence and the execution of sentence is unreasonable, courts consider factors

including, but not limited to: (1) whether society will derive a benefit from

enforcing the sentence, James at ¶ 13; (2) whether the defendant contributed

to the delay through his own wrongful actions, United States v. Fisher, 895

F.2d 208, 211 (5th Cir.1990); United States v. Hill, 719 F.2d 1402, 1405 (9th

Cir.1983); and (3) the length of the sentence relative to the length of the delay.

State u. Moore, 8th Dist. No. 47284, 1984 WL 5025, citing Shotkin v. Buchanan,

149 So.2d 574 (Fla. App.1963) (holding that five-year delay in imposing two

sentences of 60 days and ten days was unreasonable).

{¶9} In the case at bar, there was a 35-month delay between the

pronouncement of sentence and its execution. The delay was caused, in part,

by Freshwater's first serving an 18-month sentence in federal prison during

that time. Although there remained a two-year delay between Freshwater's

release from federal prison and execution of his state sentence, the delay is still

not unreasonable. The period of delay does not exceed the length of the prison

term, and society will still derive a benefit from his serving his three-year

sentence, which will punish him for committing a drug offense near a school,

and hopefully deter future criminal behavior.



{¶10} A motion to dismiss or prevent execution of sentence is akin to

other motions to dismiss criminal charges, which we review for an abuse of

discretion. State v. Carver, 8th Dist. No. 91443, 2009-Ohio-1272; State v. White,

8th Dist. No. 90544, 2008-Ohio-4228, ¶ 19. Because the delay in executing

Freshwater's sentence was caused, in part, by his serving a federal prison

sentence and because society would still benefit from his serving his state

prison sentence on a serious felony, we find no abuse of discretion.

{¶11} Accordingly, the sole assignment of error is overruled.

{¶12} Judgment affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

1
COLLEEN CON4ViWCOONEY, DOE

PATRICIA ANN BLACKMON, A.J., and
KENNETH A. ROCCO, J., CONCUR
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