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EXPLANATION OF WHY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury....”. U.S. Constitution, 6™ Amendment.

“The right of trial by jury shall be inviolate,...” Ohio Constitution, Article I, § 5
Trial by jury.

In the instant case, the Appellant, Douglas J. Wine, was tried on a rape charge and
convicted of a lesser-included offense of Gross Sexual Imposition (G.S.1.) by a properly
established jury. On appeal, the Third District determined that the evidence was insufficient as
to the elements of the chafge and reversed the jury’s adjudication.

The Third District then assumed the role of the jury and determined that Mr. Wine was
guilty of a lesser-included offense of sexual imposition to the 1esser~inc1uded offense of G.S.1.
that the jury had convicted on. The jury never considered the sexual imposition charge. There
was 1o jury waiver ever given by Mr, Wine.

.In most cases in which a reviewing court has determined that the evidence was
insufficient to sustain a conviction, a Judgment of Acquittal is entered as to that charge. App.R.
12(B) states that the court of appeals shall reverse the judgment and “...render the judgment the
trial court should have rendered. Under Crim. R. 29(A), the trial court should have granted the
Crim R. 29 motion and entered a Judgment- of Acquittal for Mr. Wine. The Third District Court
of Appeals should have rendered that same judgment.

This Court should accept review of this case and determine that the right to a trial by jury
does ﬁot allow the district court of appeals to become trier-of-facts and enter judgments of
conviction for a charge which the jury never considered.

The rule established by the Third District would allow the State to overcharge defendants
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and daisy-chain lesser-included offenses to eventually obtain a conviction by the judiciary rather
than by a jury éf peers and to a lesser-included charge never considered by the jury.

This Court should accept review of this case and determine that lesser-included charges
cannot be daisy-chained, especially when the charge for conviction was never considered by the
jury. This Court should clearly state that a defendant can only be convicted of a lesser-included
offense if it is a lesser-included charge to a charge in the indictment.

The Third District also determined that a Defendant does not have the right to refuse
lesser-included offenses as a matter of an “all or nothing” trial strategy. The State has the
enormous power to charge defendants with various offenses including lesser-included offenses.
The trial court has the power to add lesser-included offenses as part of jury instructions.

Various courts have held that it is not ineffective assistance of counsel for defense
counsel to refuse to ask for lesser-included offenses as part of trial strategy. It would necessariiy
follow, then, that the defendant should also be able to refuse lesser-included offenses proposed
by the trial court as a matter of an “all or nothing” trial strategy. The Third District directly
refutes this contention. Opinion at §19. |

This Court has an opportunity to “level the playing field” and allow defendants to refuse
lesser-included offenses instructions. As it stands now, the State can charge lesser-included
offenses, the State can rely on the trial court to add lesser-included offenses to jury instructions,
and/or the State now has the advantage of having the Court of Appeals find guilt on lesser-
included offenses that were never considered by the jury, the State, nor the trial court. If the
defense counsel does not request a lesser-included offense instruction, this is deemed as
acceptable trial strategy in upholding a conviction. On the other hand, the rule of the Third

District is that the Defendant cannot refuse lesser-included offenses instructions. This is



incongruous. If it is acceptable trial strategy not to request lesser-included offenses instructions,
it should also be a due process right for a defendant to choose to refuse lesser-included offenses
instructions as a matter of trial strategy |
| This Court should also accept this case for review to give guidance and clarification to
the lower courts as to whether sexual imposition is or is not a lesser-included offense to ral:pe.
There is a split between district court of appeals on this issue.
What is important for this case is that the Appellant, Mr. Wine, was indicted for rape.
R.C. 2945.74 allows that a defendant can be convicted of a lesser offense to a charge in the
indictrﬁent. If sexual imposition is not a lesser-included offense to rape, then Mr. Wine’s
conviction for sexual imposition must be reversed on the basis that Mr. Wine was indicted for

rape only. Sexual imposition is not a lesser-included offense of rape.

STATEMENT OF THE CASE AND FACTS

The Api)ellant, Douglas J. Wine, was indicted by the Auglaize County Grand Jury for
one count of rape in violation of R.C. 2907.02(A)(2), a first degree felony on February 4, 2011.
Op at §2.

The case proceeded to a jury trial on October 25, 2011. Opinion at 7. The alleged
victim was Mr. Wine’s mother-in-law who testified that she had fallen asleep in her grandson’s
bed and awoke to Mr. Wine having his finger in her vagina. Opinion at {8, §10.

At the conclusion of the State’s case, the Appellant made a Crim, R. 29 motion which
was denied by the trial court. Trial Transcript, p. 334-335.

Mr. Wine denied the allegations during the defense case. The defense renewed its Crim
R. 29 motion at the close of evidence which was, again, denied. Trial Trahscript, p. 541.

The trial court, sua sponte, instructed the jury on rape as well as the lesser-included
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offenses of sexual battery, R.C. 2907.03(A)(1), a third degree felony and gross sexual
imposition, R.C. 2907.05(A)(1), a fourth degree felony. The Appellant, Mr. Wine, objected to
any lesser-included offenses as being part of jury instructions. Mr. Wine’s trial counsel
specifically informed the court that the defense had not been and was not prepared for lesser-
included offenses. Trial Transcript, p. 550-551.

After three days of deliberations, the jury returned a verdict of not guilty to rape, not
guilty ‘to the lesser-included sexual battery, but guilty of the lesser-included gross sexual
imposition. Opinion at §12. Trial Transcript, p. 620-621.

The trial court sentenced the Appellant, Mr. Wine, to 15 months imprisonment and
classified him as a Tier | sexual offender; Opinion at J13. |

On January 9, 2012, the Appellant timely filed a notice of appeal. One month later, a
Motion for Release on Bail and Suspension of Sentence Pending Appeal was granted by the
Third District Court of Appeals.

On June 25, 2012, the Third District Court of Appeals vacated the judgment and
determined that the evidence was insufficient in regards to the gross sexual imposition
charge/conviction. However, the Court felt the evidence was sufficient for a conviction on
sexual imposition and ordered a remand to the trial court to make a finding of guilt on that
charge and sentence accordingly. Opinion §63.

The Appellant, Mr. Wine, timely-filed a Motion for Reconsideration on July 5, 2012
raising four assignments to reconsider. The Court of Appeals denied the Motion for

Reconsideration on August 7, 2012 and this appeal follows.



ARGUMENT
PROPOSITION OF LAW |

A Court of Appeals abuses its discretion and violates a defendant’s right to be tried by a
jury of his peers when it reverses a criminal conviction based upon “insufficient evidence”
and orders a conviction of a lesser-included offense, an offense the jury never considered.

The Third District Court of Appeals improperly applied R.C. 2945.79 and R.C. 2953.07
to the Appellant as.those provisions are inapplicable and/or unconstitutional in the present case.

The Third District took the unusual step of applying these two sections of the Ohio
Revised Code in ordering the trial court to make a finding of guilt to sexual imposition as
- opposed to entering a Judgment of Acquittal. The Third District relied upon State v. Cobb, 153
Ohio App.3d 541, 2003-Ohio-3821, 97 (1* Dist.); quoting State v. Vanhorn, 8™ dist. No.44655
(Mar. 31, 1983); App. R. 12(B). In addition ther Cobb, supra, at 47 relied heavily on State v.
Harris, (1996), 109 Ohio App.3d 873, 673 N.E..2d 237 for support for this authority.

Both Cobb, supra, at 94 and Harris, supra, at 239 were bench trials in which the
Appellant had waived his right to a jury under R.C. 2945.05. In the instant case, the Appellant
did not waive his right to be tried and ﬁdjudicated-by a jury of his peers.

The Appellant’s right to an adjudication by his peers under the U.S. Constitution, Ohio
Constitution and R.C. 2945.17 is violated when the Appellate Court makes determination of guilt

' to a charge for which the jury never considered and when no jury waiver was signed or given.

PROPOSITION OF LAW 11

When a criminal Defendant is improperly denied a Crim. R. 29(A) Judgment of Acquittal
by the trial court, App. R. 12(B) mandates that the Court of Appeals must reverse the
trial court and render the judgment that the trial court should have rendered.

When the Appellant made his Crim. R. 29 motions at the end of the state’s case-in-chief, the trial



court should have granted the motion.

The Third District Court of Appeals determined that the “force” element was not
established at trial. On a Motion for Acquittal, Rule 29(A) states that the court “shall” order an
entry of acquittal if the evidence is insufficient to sustain a conviction. “Silall” is not a
discretionary term.

Additionally, App. R. 12(B) states that if the court of appeals determines the trial court
committed prejudicial error or that the trial court should have rendered judgment in favor of the
Defendant as a matter of law, the court of appeals shall reverse the judgment and “...render the
judgment that the trial court should have rendered..”. In the instant case, the trial court should
have granted the Crim. R. 29 motion and entered a Judgment of Acquittal. That is also what the

Third District was mandated to do.

PROPOSITION OF LAW 111

A Defendant in a criminal trial, as a matter of trial strategy, has a right to present an ‘all
or nothing defense” and refuse any lesser-included offenses instructions

In State v. Stacey, 2009-Ohio-3816, the Third District, itself, relied on State v. Davis,
2004-Ohio-3246, at 18 in affirming that “While a trial court does have a duty to include
instructions on lesser included offenses, a defendant still has the right, through counsel, to waive
such instructions. State v. Clayton (1980), 62 Chio St.2d 45, 47, at fn.2.”

The Clayton, supra, case is the Ohio Supreme Court case that has been relied upon by
several courts for this proposition. State v. Murphy, 2010-Ohio-1038 at q8; State v. Pigg, 2009-
Ohio-2107 at §5; State v. Davis, supra at §18. See also: State v. Griffe, 1996-Ohio-71, pg. 3.

Appellate Courts have denied a defendant’s assertion that he was entitled to a lesser

included instruction, relying upon the basis that it was defense counsel’s “trial strategy” in not



requesting lesser included offenses. These Appellate Courts reasoned that trial counsel could
refuse to ask for and/or gefuse a lesser inciuded_ offense because the trial counsel could pursue, as
a matter of trial strategy, an outright acquittal rather__ than risk a lesser included conviction.
Murphy, supra at §9, Pigg, supra at |7, Davis, supra at 111 8.

It is clear that the Appellant objected to the inciusion of the lesser included offense in the
jury instructions. Trial Transcript, p. 549-551. The Judge abused his discretion in adding the
lesser included offenses. The Defendant was acquitted of the indicted Rape charge (as well as
the lesser included Sexual Battery charge). The prejudice to the Defendant is clear in that if the
Gross Sexual Imposition charge had not been included, he would stand acquitted of all charges.

If it is “trial strategy” to refuse to request lesser-included instructions, then it should be
the right of the Defendant, as part of “trial strategy” to refuse instructions on lesser-included
offenses. In denying the Appellant’s Motion for Reconsideration, the Third District was silent as

to why Clayton, supfa., was not controlling.

PROPOSITION OF LAW IV

Sexual Imposition is not a lesser-included offense to rape and a Defendant cannot be
convicted of Sexual Imposition if charged and tried on a charge of rape as R.C. 2945.74
allows that a person can only be convicted of a lesser-included charge to the charge in the
indictment. '

The Court of Appeals decision violates R.C. 2945.74 as the Appellant stands convicted of
an offense that is not a lesser offense of the indicted charge.

R.C. 2945.74 allows that a defendant can be convicted of a lesser offense to a charge in -
the indictment. In the instant case, the Appellant was charged in the indictment with one count

of rape in violation of R.C. 2907.02(A)2) and can only be convicted of a lesser included charge

to rape.



This Court is ordering a remand to the trial court to enter a finding of guilt to sexual
imposition in violation of R.C. 2907.06(A)(1) based upon the Appellant’s conviction for Gross
Sexual Imposition. Sexual imposition is a lesser-included to Gross Sexual Imposition.
However, sexual imposition has long been determined by this District Court of Appeals to NOT
be a lesser-included offense to rape. State v. Collins (1977), 60 Ohio App.2d 116, 127-28.

Criminal R. 31(C) restates that lesser included offense convictions are based upon a
charge in an indictment, information or complaint. There is ho precedent for daisy-chaining
lesser-included offenses to a charge in an indictment when the eventual finding of guilt is based

on a non-lesser included offense to the indicted charge.

CONCLUSION
This Court should -accept the Appellant, Douglas J. Wine’s, appeal because it raises

substantial constitutional issues and is of great public and general interest.

Respectively submitted,

d /P

Lorin J r (0008195)

545 Spltz 1dg.

Toledo, Ohio 43604

(419) 242-8214

(419) 242-8658
lorinzaner@accesstoledo.com

Counsel for Appellant, Douglas J. Wine
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Case No. 2-12-01

PRESTON, J.

{1} Defendant-appellant, Douglas J. Wine (“Wine”), appeals the Auglaize
County Court of Common Pleas’ judgment entry of conviction and. sentence.
Since the State pi-'esented insufficient evidence that Wine purposely compelled the
ﬁctim to submit to the sexual contact by force or threat of force, we vacate Wine’s-
conviction and sentence fox grc;)ss sexual imposition in violation of R.C.
5907.05(}\)(1). Nevertheless, since the State presented sufficient evidence to
demonstrate a violation of the lesser-included offense of sexual imposition in
violation of R.C. 2907.06(A)(1), we remand this matter to the trial court to enfer a
ﬁnding of guilt and to sentence Wine on that offense. |

{912} On‘ February 4, 2011, the Auglaize County Grand Jury indicted Wine
for rape in violation of R.C. 2907.02(A)(2),  first degree felony. (Doc. No. 1),

- Wine filed a written plea of not guilty on February 15, 2011. (Doc. No. 23). .

{3} On April 4, 2011, Wine filed a motion in limine/motion to suppress 2
privately administm:ed _téolygraph examination. (Doc, No. 36). On April 718, 2011,
Wine filed a supplemental motion in limine/motion to suppress the polygi'aph
examination. (Doc. No. 41).

{4} On May 2, 201 1, the State filed a mémorandum in opposition, arguing

that the results of the polygraph examination were inadmissible absent a joint
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(Case No. 2-12-01

stipulation of the parties, but Wine’s admissioﬁs made during pre and post-
~ polygraph interviews were admissible. (Doc. No. 43).

{95} On May 16, 2lOll, the trial court held a hearing on the motion. On
June 22, 2011, the trial court denied the motion, finding that the State did not seek
admission of the polygraph test results but adﬁﬁssibn of statements Wine made
during the_-examination, which were admissible under Evid.R. 801(D)(2). (Doc.
No. 60). The trial court further notec-i that neither side was permitted to use the -
results of the polygraph examination. (Id :).‘

1416} On October 21, 2011, Wiﬁe filed a motion: in limine to.exclude from
cvidence; any portion of his December 23, 2010 intexrview with Deteétive
Sawmiller not relevant to the case. (Doc. No. 117).

{17} On. October 25, 2011, thé matter proceeded to a jury tial. At the
beginning of the trial, the barties presented the tfial court witl;L two stipulations -
concerning the contents of the {fideo of Wine’s polygraph examination (State’s EZx.
Sj and Wine’s Decerber 23, 2010 interview with Sawmiller (Sta;te’s Ex. 6). After
entering the stipulations upon the record, Wine withdrew his motion in limine.

(Oct. 25,2011 Tr. at 6-8).

. 1 On July 1, 2011, the trial court vacated this order due to an admixﬁstrativé error in the manner of
executing the joumal entry, but the trial court reissued its ruling denying the motion in limine/motion to
suppress for the same reasons previously stated in its June 22nd order. (Doc.-No. 64).
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(Case No. 2-12-01

{48} Only the victim, S.D., testified concerning the sexual assault. S.D.
testified that she was 71 years old and is married to Cecil. (Oct. 2528, 2011 Tr. at
187). She testified tl:ia.t Cecil and she have four children, including a daughter,
Clarinda, who is mantied to the defendant, Wine. (Id, at 187-188). S.D. testified
‘that Wine and Clarinda bave three children: Jalyn, the oidest; Jordan, the middle
 child; and, Jillian Lee, the youngest. (Id. at 188, 260), S.D. testified that, late
September -1:0 fnid~00t0bcr 2009, Cecil and she stayed with their grandchildren in
Marysville, Ohio while Clarinda and Wine vacationed in Hawaii. (/d. at 190, 192).
S.D. testified that Cecil and she a1fived at their grandchildren’s home on
September 27, 2009, and they stayed in their RV until the early morning hours of
October 1, 2009 when Clarinda and Wine left-for Hawaii. ([d. at 191-195); S.D.
testified that, while Cecil and she stayed at the house, they slept in Jillian’s
bedroom; Jordan and Jalyn slept in their own bedrooms; and many nights S.D.
slept with Jillian in the master bedroom since Jillian did not want to sleep by
herself. (/d. at 199). S.D., testified that, if Jillian would fall asleep, she would sleep
with Cecil in Jillian’s b;edroom; othérwise, she would sleep with Jillian in the
master bedroom. (Zd. at 200). | |

{99} S.D. testified that ane and Clarinda xctumed from Hawaii between
8:30 p.m. and 9:00 p.m. on Monday, October 12, 2009. (/d. at 195, 198). S.D.

testified that the kids were excited about their parents returning home, and
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Case No. 2-12-01

Claxinda and Wine gave each of the kids and her and her husband gifts. (/d. at
198). $.D. testiﬁed‘ that-they all were getting ready f-or‘bed that evening when
Jordan and Jillian went into Jillian's bedroom to hear Cecil tell them a story about
Florida. (d. at 200-201). When Cecil epde.d his story around 11:00 p.am., Joxdan
asked S.D. to tell him another story before he went to sleep since it was her last
night there. (/4. at 201, 204). S.D. testified that she was planning on telling Jordan
a story and leaving the bedroom after Jordan fell asleep, bﬁt both of them. fell
asleep in the bed. (/d. at 202-203), S.D. testified that she was on the right side of
the bed, looking from the footboard, the side nearest té the bedroom windo‘w. (Id.).
S.D. testified that Jordan is “sort of a neat freak™ and keeps his bedroom very neat,
and Jordan bas a standard size bed. (/d. at 203). According to S.D., Jordan Sleeps
with the window blind up at night because he likes light in his bedroom. (/d. at
204). S.D. testified that her daughter’s house is very bright at ni_gh‘t. (Zd. at 205).
{1T10} SD. testified that, when she fell asleep, she was wearing a pair of
" pink flanne]l pajamas (State’s.Ex. 3} with nothing else underneath. (/d. at 205,
210). S.D. testified that the pajamas are “large * * * [tThey don’t bind you around
the body. Yowre able to sleep in comfort.” (/4. at 206). She further testified that
the pajamas were “very loose” becausé she does not “like anything tight around
[her] waist or [her] body while [she] sleep[s].” (/d. at 207). S.D. testified that she

awoke that night to her own screaming, and she saw Wine very close to her face,
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Case No. 2-12-01

' kneeling down on the right side of the bed, (. at 210-211). She testified that she
saw Wine clearly since she had fallen asleep with her glasses on, and Jqfdan’s
 bedroom was very bright. (Id). S.D. testified that she then realized that Wine’s
finger was ir_L her vagina, and s right hand was under her ﬁajamas on her chest.
(Id. at 211). S.D. testiﬁed that the palm of Wine’s right hand was in the center of
her breas't bone, and his fingers were towérd her right breast. (/d. at 212). She,
testified that she woke up because she could feel Wine's finger inside her vagina,
(Id. at 213). However, when asked if Wine may have had difficulty inserting his :
finger into her vagina, S.D. testified, -“[m]y vagina is very dry and so there was
difficulty and T believe the pdin is really what ma;de me aware of the fact of what
he was doing.” (fd.). S.D. further testified:

When [ yelled he took his finger out of my vagina and took his hand

out from underneath my paj ama top but he kept his hands under the

blankets and he just kept staring at me. And I thought, “I'm not

going to get out of this. I'm not going to get out of this.” And then

he said, “Who is in bed with you?” AndI said,‘ “Tordan.” And 1 said

Jordan as loud as I could say Jordan and he took his hand's out from

" undetneath the blankets and be stood up, Walked.over and unlocked

the bedroom, just unlatched the bedroom door and walked out and

A 6



Case No. 2-12-01

closed the bedroom door. We did not close bedroom doors, Jordan

and I did not close that bedroom doof. (/d. at 214).
$.D. testified that J ordan did not wake up even after she said his name as loudly as
she could, because Jo;:(fan is a “very heavy sleeper.” (Id. at 215). SD. furthet
testified that, after Wine left the rootn, she was “stupefied” and “dumbfounded”;
she put 'on her slippers and went to Cecil’s bedroom for the rest of the night,
though she could not fall back asleep (14, ) She testified that, as she walked
toward the bedroom door to 1cave she thought “[i]f [Wine] is behind that door,
I'm in trouble,” but Wine was not there. (/d). S.D. did not tell Cecil what
happened that night, and Cecil did not hear her yell since he turns off his hearing
aids at night. (/. at 216). $.D. returned to Cecil’s bedroom around 12:15 a.m., but
could not fall back aslocp. (/. 2t 217-218).

{411} Or_x'cross—examination, S.D. testificd that she probably also bad a
house coat over her pajainas the night of the incident. {/d. at 235). S.D. further
testified that she wears an msulin pump at all times, which is attached to the left _
side of her pants on the waistband. ({d. at 235-237). According to S.D., fine
rubber tubing, called cannula, connects the insulin pump to her stomach just below
her navel (Id. at 237-238). S.D. testified that she believed Wine was still
downstairs when Cecil and she went to their bedroom, (d- at 239). S.D. testified

that she was tnder the covers in Jordan’s bed with her pajamas on, but she did not
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Case No, 2-12-01

“have her housecoat on in the bed. (/d. at 240). S.D. testified that she was sleeping
on her back with ber legs together and J. ordan was next to her, but she was not
touching Jordan. (Id. at 243-245). 8.D. testified that, when she awoke, Wine’s
hands weré already under her pajamas and his.ﬁnger inside her vagina. (/d. at
244). She testified that the covers were not pushed Back. (Id.). S.D. testified that
. she yelled loud enough that she hoped that‘Clarinda would hear, but Jordan did not |
hear her, (Id. at 246-247, 249). When she said “Jordan” was in the bed with her,
Wine removed his hancis from underneath the covers, according to S.D. (/d. at
247). thn asked if she feared for her life, S.D. testified, “[w]hen he kept lookiﬁg
at me and he still had his hands under the blankets, I just got this thought in my‘
mind, T'm not going to get out of this.”” (/d. at 248). 3.D. teétiﬁed that, “for that
split second“. she feared Wine would put his knee into her stomach and‘put his
hand over her face. (/d. at 248). She further tegtified that, if Wine had been
| standing outside the bedroom door, “I probably wouldn’t have gotten ﬁo the
" bedroom, when I opened that door.” ({d.). On redirect, S.D. testified th&t, she was
not sure how Wine was going to handle the fact that she recognized him when he
was touching her. (1d. at 280).
{9412} At the close of the evidence, the trial court instructed the jury on
rape, the only count in the indictment, as well as the lesser-included offenses of

sexual battery in violation of R.C. 2907.03(A)(1), & third degree felony, and gross
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sexual imposition in violation of R.C. 2907.05(A)(1.), a fourth degree felony. (1d.
at 583-596). ’fhe’ jury found Wine guilty of gross sexual imposition. (Do, No.
128). | | |

{13} On December 14, 2011, tﬁe trial court sentenced Wine to 15 montﬁs
. imprisonment and classified him as a Tier I sexual offender. (Dbc. No. 142).

{914} On January 9, 2012, Wine filed a notice of appeal. (Doc. No. 159).
Wine now appeals rais'ing eight assignments of error for our review. We elect to
address Wine’s assignments of error out of the order presented in hié brief and to
combine his assignments of error together where appropriate for discussion.

Assignment of Exvor No. II

The appellant was denied due process and a fair trial when the -

trial court ordered lesser included offenses as part of the jury

instractions over the defendant’s objegtions.

{415} In his second assigument of error, Wine argues that the trial court
“erred by instructing the jury on lesser-included offenses of sexual battery and
gross sexual imposition.

{916} A jury instruction on a lessef-incluﬁcd offense is only required if “the
evidence présented at trial would teasonably support both an acquittal on the crime
charged and a conviction on the lesser included offense.” State v. Douglas, 3d

Dist. No. 9-05-24, 2005-Ohio-6304, § 20; citing State v. Thomas, 40 Ohio St.3d

213,216 (1988). The trial court’s decision whether to‘instruct the jury on a lesser
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included offense will not be reversed absent an abuse of its discretion. 1d., citing
State v. Mitchell, 53 Ohio App.3d 117, 119-120 (8th Dist.1988). An abuse of
discretion connotes more than an error of law or judgment; rather, it implies that
the trial court acted unreasonably, arbitrarily, or unconscionably. State . Adams,
62 Ohio St.2d 151, 157 (1980).

{917} Initially, we -note that Wine does not dispute that sexual battery and
gross sexual imposition are lesser included offenses of rapé. Wine argues that the
1esser—in§1uded offense instruction for sexual battery in violation of R.C.

'2907.03 (A)(l) was erroneous because there was no evidence of “coercion.” We
decliﬁe 1o address this argument. Since the jury didlnot convict Wine of sexual
battety, our discussion of the propriety of the jury instruction would be merely
advisory and not outcome-detexminative. Aside from that, Wine failed to raise
‘this afgument with the trial court waiving-all but plain error, and we are not
persuaded that the outcome of the trial court would have been different but for the
trial court’s instruction on sexual battery. (Oct. 25-28, 2011 Tr. at 549-550); State
v. Turks, 3d Dist. Nos. 1-10-02, 1-10-26, 2010-Ohio-5944, § 17, Sta;:e v, Waddell,
75 Ohio St.3d 163, 166 (1996), citing State v, Moreland, 50 Ohio S't.3d 58 (1990).

{418} With respect to the jury instruction for gross sexual lmposition, Wine
atgues that the victim’s testimony clearly indicated penetration, so the jury could

not have found merely sexual contact. We disagree. When asked if Wice may
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have had difficulty putting his finger into her vagina, the vicﬁm testified, “[mly
vagina is very dry and so there was difﬁcﬁity and I believe the pain is really what
| made me aware of the fact of what he was doing.” (Oct. 25-28, 2011 Tr. at 213).
From this testimony, a rational juror could have concluded .ﬂxat peneh‘ation;
required for a rape conviction, did not occur but “sexual contact” did occur
sufficient for a gross séxual imposition conviction. The1'efore, the trial court did
nof abuse its discretion by instructing the jury on gross sexual imposition.

{19} Finally, Wine argues that he was entitled to waive the jury
instructions on a lesser-included offense as a matter of trial sirategy. This
argument lacks merit. Wine cites to cases where the appellate court found that
trial counsel was not ineffective for failing to request a lesser-included instruction
but instead sought a complete acquittal as a matter of trial strategy. See e.g. State
v.-Stacey, 3d Dist. No. 13-08-44, 2009—0hjo—3816,  21; State v. Murpky, 9th Dist.
No. 24753, 2010-Ohio-1038,  8-9, That trial counsel may decide not fo request
lesser included instructions as a matter of trial stratcgy does not mean the trial
court lacks discretion to instruct the jury where the evidence, in fact, merits such
an instruction. These cases do hot stand for the proposition of law Wine assexts.

{f20} Wine’s second assignment of exxor is, therefore, overruled.
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Assignrrienf of Exror No., Il
The appellant was denied due process and a fair trial when the
trial court allowed into evidence am edited videotape of the
appeliant’s pre and post-polygraph interrogations in violation of
the standards of State v. Souel and over the defendant’s
objections. '
Assignment of Exror No. IV
The appellant was denied due process and a fair trial when the
trial court allowed into evidence an edited videotape of the
appellant’s pre and post-polygraph intexrogations in violation of
Evidence Rules 401, 402 and 403 and over the defendant’s
objection.
Assignment of Error No. V
The appellant was denied due process and a fair txial when the
trial court allowed the edited videotzpe from the appellant’s
polygraph examination and the edited videotaped interview with
Detective Sawmiller to be sent back to the jury room during
deliberations over the objections of the defendant.
{€21} In his third assignment of exror, Wine argues that the trial court erred
by admitting an edited video of his pre and post-polygraph interview under State v.
Souel, 53 Ohio St2d 123 (1978). In his fourth assignment of error, Wine argues
that the trial court etred by admitting the edited video of his pre and post-
polygraph interview under Evid.R. 401, 402, and 403. In his fifth assignment of
error, Wine argues that the tial coutt erred by allowing the jury to review the

edited video of his pre and post-polygraph interview and his police interview

during deliberations.
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{22} The admissibility of relevant evident;e rests within the .sound
discretion of the trial court. City of Columbus v. Taylor, 39 Ohio St.3d 162, 164
(1988), citing Calderon v. Sharkey, 70 Olio St.2d 218 (1982). Absent an abuse of
discretion, as well as a showing thz;t the appellant suffered material prejudice, an
appellate court will not disturb a trial court’s ruling as to the admissibility of
eviderice. State v. Martin, 19 Ohio St.3d 122, 129 (1985). Axn abuse of discretion

- conmotes more than an error of law or judgment and implies thét the trial court
acted unreasonably, arbitrarily, or unconscionably. Adams, 62 QOhio St.2d at 157.

{1]23} In State v. Souel, the Ohio Supteme Court held that “the results” of
polygraph examinqtions were admissible in evidence at criminal trials for purposes
of comboraﬁon or impeachment only if there is a written stipulation by the
parties, the opposing parting has the -Iighf to cross-examine the polygraph
examiner, and the trial coutt provides the jury wilth an appropriate limiting
instruction. 53 Olio St2d 123 (1978), patagraphs one, three, and four of the
syllabus. Wine concedés that Souel did not specifically address pre and post- -
polygraph interviews; nevertheless, Wine argues that the Com{’s decision in Souel
should be expanded to cover such inferviews since they are “part and parcel” of
the polygraph examination. In support of his argument, Wine relies upon State v.

Gordon, where the Court of Appeals determined that the trial court erred by
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admitting the defendant’s post-polygraph confession. 11th Dist. No. 1410 (Mai*.
31, 1989).

| {924} Tbj;v, case is factual'iy distinguishable from Gordon. To joegin--with,
the polygraph i_ntewicw in Gordon was conducted bylav;r enforcement, not a
private party prior and unrelated to the subsequent criminal proceedings like here.
11th Dist. No. 1410, at *3; See State v. I{erby, i62 Ohio App.3d 353, 2005-Ohio-
3734, 4] 108 (2nd Dist.) (Miranda warnings are not required when the suspect is
interrogated by a ptivate citizen), citing Il_finois v, Perlins, 496 U.S. 292, 110l S.Ct.
2394 (1990). More significantly, the Court in Gordon detexmined that the
defendant’s post-polygraph interview confession should not ha%re been admitted
because the polygraph examination, itself, was tainted due to “the prosecutor’s
urgings, the inaccurate explanation of the right to counsel, and the invalid
stipulatic;ns.” 11th Dist. No. 1410, at *8. Since the polygraph examination was |
tainted, the Court in Gerdon concluded that “[a]ny subsequent cvideﬁce obtained
~ from that tainted exa-mination should be likewise suppressed. The state should not
be able to cleanse itself from such impxoprieties by obtaining a ‘Mirandized
confession’ in this manner.” Id. at *8. The polygraph examination here does not
“suffer from the sanﬁe fatal defects as the polygraph examination in Gordon, and -

therefore, Gordon does not control. Accordingly, we are also not persuaded to
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expand the Court’s decision in Souel to inc_ludc the contents of pre and post-
polygraph interviews as Wine urges on appeal.
{425} In his fburth assignment of error, Wine argues that the trial court
cr;éd by admitting the videotaped pre and post-polygraph ‘in.terviews since i;[s
probative value was outweighed by its' danger of prejudice. Specifically, Wine
argues that his “admission” was coerced since it dccurred “in the face of an wrate,
screaming, out-of-control wife threatening to end their relationship if he did not
‘admit’ and ‘take ownership® of the accusations.” (Appeﬁant’s Brief at 18).
- {926} During the post-polygraph interview, Wine’s wife asked him to “tell
[her] about [her] mom™ to “be as honest as [he] coulﬁ be” aﬁd ato open [his]
mouth and talk to [her].” (State’s Ex. 5). Wine stated that' “it had to happen,” at
which point, Wine’s wife stated that be should tai(e ownership of his actions by
stating, “It happened! 1 did it! Your mom is not 2 liar!” In response, Wine st_ated
“your mom’s pot a liar.” ({d.). Although Wine’s admission occurred due to his
Wife’s influence, we cannot conclude that the trial abised its discrétion by
admitting the evidence. To begin with, contrary fo Wine’s assertions on. appéal,
Wine’s wife did not threaten to leave him unless he admitted to sexuvally assaulting
her mother; in fact, she stated she “was willing to help [him],” “was willing to lay
[her] reputation,” and she “could care less of what people think of [her}.” (State’s

Ex. 5). Wine argues that his acimission was unreliable since it was “coerced.”” The
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- case law concerning coerced confession all involve law enforcement officers, n(-)t
private partiesl. See e.g. State v. Jenkins, 19i Ohio App.3d 276, 2011-Ohio-754
(?nd Dist.). “The most outrageous bebavior By a private party seeking to secure
evidence against a defendant does not make that evidence inadmissible under the
Due Process Clause_.” Colorado v. Connelly, 479 U.S. 157, 166, 107 S.Ct. 515
(1986). Therefore, the trial court did not abuse its discretion by allowing Wine's
adlﬁission into evidence. |

{927} In hié fifih, assignment of exxor, Wine argues that the trial court erred
by ailowing the jury to review the videos of his pre and post-polygraph and police
interview during deliberations. Specifically, Wine argues that the jury could have
viewed the videos multiple times, which was highly prejudicial to him.. “Ohio
couﬂs,folléw the majority tule, which permits the replaying of video or audio
exhibits duriﬁg jury deliberations.” State v. Tyler, 196 Ohio App.3d 443, 2011-
Ohio-3937. _40 (4th Dist.), citing State v. McGuire, 80 Qhio St.3d 390, 396,
(1997); State v. Loza, 71 Ohio St.3d 61, 79-80 (1994} (per curiam); State v. Clark,
38 Ohio St3d 252, 257 (1988) (per curiam). Furthafmore, “sending properly
admitted evidence into jury deliberations rcsté within the sound discretion of the
trial judge.”” Tyler, 2011-Ohio-3937, a;c € 40, quoting McGuire, 80 Obio St.3d at
396. McGuire, Loza, and Clark impose no limitation upon the number of times a

jury mhay watch video evidence. /d. Besides that, there is nothing in the record
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indicating how many times the jury actually viewed the videos in this case,
- Consequently, we cannot copclude that the trial cowrt abused its discretion by
allowing the jury to review the videos in this case.

{928} Wine’s third, fburth, and fifth assignments of error.are, therefore,
overtuled. |

Assignment of Exror No. VI

The appeliant was denied due proces's and a fair trial when the

prosecutor emgaged in misconduct during his closing statement

at trial, which conduct substantially prejudiced the appellant

~and misled the jury. -

{429} In his sixth assignment of error, Wiﬁc argues that he was denied a
fair trial when the prosecutor engaged in misconduct musleading the jury.‘
Specifically, Wine argues that the prosecutor connnente& on his lack of denials
and expressed his opinion cogcerning the complaining witness’ truthfulness. -

{430} As an inltial matter, we note that Wine failed to object 1o the
présewtor’s sfatements during closing argument, and therefore, waived all. but
plain error on appeal. State v. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, 7 230,
citing State v. Childs, 14 Ohio $t.2d 56 ( 1968)', paragraph three of the syllabus.

{1T31} The test regarding prosecutorial misconduct during  closing
argﬁinents is whether the remarks were improper and, if $o, whether they

prejudicially affected the defendant’s substantial rights. Davis, 2008-Ohio-2, at q
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231, citing State v. Smith, 14 Ohio St3d 13, 14 (1984). “In making this
determination, an appellate court should consider several factors: (1) the nature of
the remarks, (2) whether an objection was made by cﬁun.é.el, (3) whether cotrective
instructions were given by the court, and (4) the strength of the evidence against
the defendant” Siase v. Braxton, 102 Ohio App.3d 28, 41 (8th Dist.1995).

{932} “Misconduct of & prosccu{or at trial will not be considered érounds
for reversal unless the conduct deprives the defendant of a fﬁ_ir trial.” [d., citing
State v, dpanovitch, 33 Ohio St3d 19 (1987); State v. Maurer, 15 Ohio §t.3d 239
(1984). The ‘touchstone of the analysi:s is “the fairness of the trial, not the
culpability of the prosecutor.” Davis, 2008-Ohio-2, at § 231, citing Smith v.
Phillips, 455 U.5. 209, 219, 102 8.Ct. 940 (1982).

{433} Wine argues that the prosecutor inéppropriately commented on his
decision not to categorically deny the victint’s allegations. During closing
" argument the prosecutor replayed a poﬁioﬂ of Wine's pre and post-polygraph
interview (State’s Ex 5) for the jury. (Oct. 25-28, 2011 Tr. at 582). Just priox to

replaying the video, the prosecutor stated:
Lastly, Ladies and Gentlemen, if you were accused of this and if you
did not do it, would you say, “1 can’t remember. 1 don’t remember. |
It could’ve happened. 1 think something_happened. Yeah, probably

something did happen. Your mom is not a liar. Your mom ig not a
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liar,” If you were accused of those thin‘gs,' what would you say?

What would you .scream from the mountaintop as loudly as you

sould? “T did not do this.® Not, “ don’t know. T can’t remermber.”

You'd scream it from the mountaintop that “I did not do this.” {(d.).
Reading the prosecutor’s remarks in the context of Wine's statements during his
pre and post-polygraph interview, -ac‘l_mitited into evidence, it is clear the prosecutor
was not remarking upon Wine’s “right o remain silent” but upon Wine’s cha;nging
story and his tacit admission that something happened. Beyond.that, we cansot
conglude that these statements deprived Wine of a fair trial or tise to the level of
plain érror in this case.

{434} Wine also argues that the prosecutor improperly vouched for the
Victim. “An attorney may not express a personal belief or opinion as to the
credibility of a witness,” Davis at §232, citing State v. Williams, 79 Ohio 5t.3d 1,
12 (1997). “Vouching occurs when the pr'osécutor implies knowledge of facts
outside the record or places his or her personal credibﬁity in issue.” Id., citmg
State v. Jackson, 107 Ohio $t.3d 53, 2005-Ohio-5981, § 117. During closing
argument, tﬂe prosecutor stated “[t]hcrc is 0o reasbn to doubt what [the victim]
says about who she saw and wh'at was happening to her.” (Oct. 25-28, 2011 Tr. at
563). However, this remark is immediately preceded by the prosecutor’s

statements regarding the victim’s testimony that the bedroom where the sexual
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assault occurred vi;as._brighﬂy illurxﬁnated at night.because of an outdoor light.
(Id.); (1d. at 204-205). When the prosecutor asked the victim whether she had any
difficulty xecognizing Wine the night of the incident, the victim testificd, “[n]o,
none whatsoever. The room was as bright as if somebody had turned the light
on” (Id. at 211), Therefore, reading the prosecutor’s remarks in context and in
light of the relevant evidence, it is clear that the prosecutor was merely referring to
the victim’s testimoﬁy concerning v_vhy she was so certain it was the defendant
| who sexually asgaulted her. This is not vouching.

~ {35} The prosecutor also stated during closing argument: “[wlhat motive
does [the victimj have to lie?”; “[The vietim] is not a liar”; and, “[The victim] is
not a liar and these events occurred the way she described;” (ld. at 582-583),
Once again, Wine divorces these remarks from their context to suppért his
" youching argument. Tﬁe context of these remarks is clearly referring to Wine's
- staternents during his pos;c—polygraph interview, aﬁd specifically Wine’s statexnent
that tI}e victim is not a liar. (Stﬁte’s Ex. 5). The post-polygraph interview was
admitted into evidence at trial; and therefore, the prosecutor’s remarks; viewed i1
context and in light of the evidence, do not amount to impermissible vouching.

{436} Wine's sixth assignment of error is, therefore, overruled.
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Assignment of Error No. I
" The appellﬁnt was denjed due process and a fair trial when the

trial court did not order an acquittal of all charges at the close of

the state’s case as the evidence was insufficient to sustain A

conviction. : ' '

{937} In his first assignment of error, Wine atgues that the State failed to
produce sufficient evidence to sustain his gross seﬁual imposition conviction.
Speciﬁcally, Wine argues that the State failed to demonstrate the element of
“force” when the victim was sleeping during the sexual contact..

{38} When reviewing the sufficiency of .the -evidence, “[t]he relevant
inqui;y is whether, after viewing the evidence in a light most favorable to the
prosecution, any rationai trier of fact could have found the essentiai elements of
the crime proven beyond a reasonable doubt.” State v, Jenks, 61 Ohio St.3d 259
(1981), paragraph two of the syllabus,

- {439} The criminal offense of gross sexual imposition is codified in R.C.
2907.05, which proﬁdes, in relevant part: “[nJo person shail héve sexual contact
with aﬁother, not the spouse of the offender % * % ywhen * * ¥ [t]he offender
purposely compels the other person * * * to submit by force or threat of force.”
R.C. 2907.05(AX1).

{40} R.C. 2907.05(A)(1)’s plain language requires a causal connection

between the victim’s submission and the element of force since the victim submits

“by force or threat df force.” (Bmphasis added). As used in R.C. 2907.05(A)(1),

A ‘-21-



Case No. 2-12-01

“by” is most appropriateiy defined as; “through the agency or instrumentalit:;f of.”
Merriam-Webster's Collegzare Dictionary 170 (11th Ed.2009); Webster’s Thzrd
New Internarwnal Dictionary 306-307 {2002), Accmdmgly, the key 1nqu1ry for
determining whether the State presented sufficient evidence on the elemcnt of
force is whether the “victim’s will was overcome by fear or duress.” In re
Forbess, 3d Dist. No. 2-09-20, 2010-Ohio-2826, § 40, citing State v. Heft, 3d Dist.
No. 8-09-08, 2009-Ohio-3908, § 88, citing State v. Eskridge, 38 Ohio St.3d 56, 58~
59 (1988‘). While this 'inquiry is taken from State v. Eskridge where the victin
was a young child, this inquiry is not limited to such cases smce Es]crzdge cited to
State v. Martin, 77 Ohio App. 553 (9th Dist. 1946) where the victim was an adult,
and stated this standard as a general mle of law. State v. Rupp, Tth Dist. No. 05
MA 166, 2007-Ohio-1561, §25-28.

{41} A victim. is not 1'e§uircd to prove physical resistance fot the offender
to be guilty of gross sexual imposition. R.C. 2907.05(D). “Force” is generally
defined by statute as “any violence, compulsion, ot constraint physically exerted
" by any means upon or against a person Of thing.” R.C. 2929.01(A)().
Nevertheless, Ohio Supreme Court case law demonstrates that the type and
amount of force necessary to purposefuily compel a victitn, to submit “by force or

threat of force” depends upon the victim and offender’s relationship. R.C.
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2929;01(1&)(1). State v. Pordash, 9th Dist. No. 04CA008480, 2004-Ohio-6081,
12, "

{442} In 1921, 'the Ohio Supreme Court in State v. Labus -interpreted the
element of force in the rape statute when the victim was the offender’s daughtcr,
who was under the age of twelve. 102 Ohio St. 26, 38-39. 'Section_12413 of the
General Code ‘then providéd that “[wlhoever has carpal knowledge of his
daughter, ;istér, or a female pefson ander twelve years of age, forcibly and against
her Will, shall be imprisoned in the ﬁenitentiary during life * * * Id. at 27‘
(emphasis added). The Court in Labus recognized that “[tlhe force and violence
nécessary in rape is naturaﬂy a relative term, depending upon the age,‘size and
strength of the parties and their relation to each other * * * 2 1d. at 39. Thg Court
reasoned that:

'[w]ith the filial obligation of obedience to the parent, the same
degree of force and violence would not be required uﬁon a person. of

such tender years as would be required were the parties more nearly

equal in age, size, and strength. 1d.

In light of the “threats, fright, intimidation and the like, coupled with the unnatural
-and atrocious act,”. the Coutt in Labﬁs ultimately concludcd<..that the State

overwhelmingly proved force and sustained the rape conviction. Id.
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{43} I 1988, the Court it Eskridge intelpretéd the element of force in the
ra'pe_ statuté‘whege the victim was the offender’s four-year-old daughter. 38 Ohio
St3d 56. At that time, R.C. 2907.02(B) provided: “[ilf the offender * * *
purbosely compels the victim to submit by force or threat of force, whoever
violates division (A)(3) of this section shall be imprisoned for life.” Id. at 57
(emphasis added).. Relying upon its earlier decision in Labus, the Court in
Eskridge observed “the coercion inherent in parental authority when a father
sexually abuses his child” and found that “[f]orce need not be overt and physically
brutal, but can be subtle and psychological.” Jd. at 38. According to the Couﬁ,

[tjhe youth and vulnerability of children, coupled with the power

inherent in a parent’s position of authority, creates a unique sifuation

of dominance and control in which explicit threats and displays of

force are not necessary to effect the abuser’s purpose. Jd. at 59,

citing State v. Etheridge, 319 N.C. 34, 47 (1987).

The Court thereafter stated ;rhat the forcible element of rape can be established
“[a]s long as it can be shown that the rape victim’s will was overcomé bjr fear or
duress.” Id,, citing Martin, 77 Oldo App. 553 and Siate v. Wolfenberger, 106
Ohio App. 322 (2nd Dist.1958). The Court concluded that the State presented

sufficient evidence of force givén the size and age disparities of the offender and
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the yictim, .the inherent coercion of the offender’s parental authority, and the
victim’s repulsion to the ﬁcts %hemselves'. Id. at 58-59,

{944} In 1992, the Court in State v, :S‘chaim égain interpreted the element of
_force for purposes of rape in violation of R.C. 2907.02(A)(2) where the victim was
the ’offender’s twerity-year-old daughter. 65 Obio 5t3d 51, 52, R.C.
2907.02(A)(2) prohibited sexual conduct where the offender “purposely compels |
the 5the1~ petson to submit by force or threat of force.” Id. at 54. The evidence
presented demonst;‘ated‘ that the father began éexually abusing his daughter when
she was ten or eleven years old and continued to sexually abuse her into her

| twenties. Id. at 52. The father was convicted of two counts of forcible rape for
twice having vaginal sex with his daughter when she was twenty years old. Id.
The Coutt of Appeals reversed the rape convictions finding that the State failed to
‘produce sufficient evidence on the element of force. Id, at 53.

{945} On aﬁpea_l to the Ohio Supieme Court, the State, relying upon
Eskridge, argued that the father’s patiern of sexually abusing his daughter was
sufficient to demonstrate foré:e. Id. at 54. The Ohio Supreme Court disagreed that
Eskridge applied, because E‘skridge was “based solely on the recognition of the
amount of conirol that parents have over their children, particulatly young

children.” Id. at 55. According to the Court,
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a woman ovér the age of majority is not compelled to submit to her
father in the same 1nanﬁer as is a four-year-old gitl. She is no longer
completely dependent on her parents, and is more néaﬂy their equal
| in size, strength, and mental resources. Id.
Thereafter, the Court concluded that the element of force can be established “if the
defendant uses physical force against that person,. or creates the belief that
pflysical force will be used if the victim does not submit.” fd. Since the State
failed to produce such evidence—or even evidence that the" offender used or
threatened to use physical force during the ﬁncharged sexual offenses from which
an inference of force or threat of force for the charged offenses could. arise—ihe
Court determined that the record con‘raineci i-nsufﬁcient evidence of force to
sustain the rape conviction. Id.
{946} In 1988, the Court in State v. Dye again interpreted the element of
force in the rape statute, where the victim was the nine-year-old som of the
offender’s female friend. 82 Ohio St.3d 323. The Court determined that Eskridge
applied even though the defendant. was not the victim’s father, because Eskridge
did not strictly depend upon the parental relationship between the offender and the
victim, but the offender’s position of authority over the victim. Jd. at 328.
Therefore, the Court in Dye held that “a person in & position of authority over a

child under thirteen may be convicted of rape of that child with force pursuant 0
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R.C. 2907.02(Aj_(1)(b) and (B) without evidence of express threat of harm or
evidence of significant physical restraint. /d. at 329. Consequently, the Court
determined that the State presented sufficient evidence of force given the age and
size disparity between the victim and the offender, the psychological force, and the
offender’s position of authﬁity over the child-victim. Id. at 328-325.

{447} After reviewing the case law, ‘we conclude fhat “subtle and
psychological” force found sufficient in Eskridge and Dye -are insufficient here,
because S.D. was an adult and Wine was not in a i)osition of authority over S.D.
Schaim, 65 Ohio S§.3d at 54’—55. Rather, the State was required to prové beyond a
reasoﬁable doubt that Wine “use[ed] physical force against [S.D.], or create[d] the
belief that physical force [would] be used if [SD.] [did] not submit” to establish
the element of force. Id. at 55. The evidence presented at trial demonstrated that
S.D. was sleeping and unaware of the sexual contact, and, as soon as she awoke,
Winer withdrew his hands from her body, ending the sexual contact. Significantly,
o sexual contact occurred after S.D. was awake and aware of the sexual confact.
S.D.’s will was not overcome by force or ;chl'eat of force, nor did S.D. “submit” to
the sexual contact by force or threat of forcé. Eskridge, 38 Ohio St.3d at 58-59.
The Statc also failed to produce sufficient evidence that Wine created the belief
that physical force would be used if S.D. did not submit to the sexual contact,

Schaim, 65 Ohio St.3d at 55. While it is true that §.D. wag in a state of fear and
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duress after she awoke and realized Wine had sexually contacted hc';:,l S.D.’s fear
and dul;ess did not cause her o submit to the initial séxual contact or, any Mher
contact. Aside from that, $.D. did not fear that Wirie would: continue the sexual
confact but that Wﬁe would‘kﬂl her 'to conceal his already coinpleted sexual
contact. For these reasons, we conclude that the evidence is insufﬁcient to
cstablish that Wine purposely compelled S.D. to submit to the sexual contact by
(through the agency or instrumentality of) force or threat of force,

{448} We recognize that the Court of Appeals for the Eighth-District has
concluded that any manipulation of a sleeping victim’s body or clothing is
sufficient force for purposes of rape in violation of R.C. 2907 02(8)(2), but we are
not persuéded to follow that line of cases. State v. Clark, 8th Dist. No. -90148,
2008-Ohio-3358; State v. Graves, 8th Dist. No. 88845, 2007-Ohio-5430; State .
Simpson, 8th No. 88301, 2007-Ohio-4301; State v. Lilliard, 8th Dist. No. 69242
(May 23, 1996); State v. Sullivan, 8th Dist. No. 63818 (Oct. 7, 1993). Before its
decision in Graves, the Eighth District applied this reduced levcl‘of force in Caées
involving sleeping children, subject to the reduced levels of force ;'miculated in
Eslcrzdge and Dye. Sullivar, Lzllzard and Simpson. However, the Bighth District
in Graves fou:ud that the defendant used sufficient force when he pulled down the
pants and separated the legs of the 28-vear-old sleeping victim. 2007-Ohio-5430,

at § 17. The Eighth Distuict cited Eskridge, Simpson, and Sullivan to find
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sufﬁcient'forge under the statute without any discussion about the fact that the
vicﬁln in Graves wﬁs an adult. Jd. Likewise, the Coutt in Clark found that the
defendant used sufﬁéient‘ force when he moved a 19-yeaf—§ld’s pajamas and
underwear in order to insert his finger into her vagina while she was sleeping.
2008-Ohjo-3358, ;11: q 6, 17. Relying upon Graves, Simpson, Lilliard, and
Sullivan, the Fight District in Clark found that “th.a manipulation of a sleeping
v_ictim’s clothing in order to facilitate sexual coﬁduct constitutes force,” and
“where the victim is sleeping and thus not aware of the defendant’s intentions,
only minimal force is necessaty to facilitate the act.” [d. at 17.

{49} We decline to adopt the Eighth District's reduced level of force for
sleeping victims for several reasons. To begin with, the reasoning in the Bighth
District’s line of cases stems from Eskridge where the victim was the offender’s
fﬁur~year—01d daughter., The Ohio Supreme Court has limited the application of
Eshridge's reduced levels of force to situations where the offender is the Victitp’s
parent or holds a similar position of authority over a child-victim. Schaim, 65,
Ohio St.3d at 55; Dye, 82 Ohio St.3d at 325. Other districts that have applied a
reduced level of force for sleeping victims bave done so only in cases involving
chiid'-victims. State v, Johnson, 2nd Dist, No. 2009-CA-38, 2010-0hio-2920, 18
(16 year-old); State v. Burton, Ath Dist. No. 05CA3, 2007-Ohio-1660, 38 (10-13

yeats old); State v. Green, 5th Dist. No. 01CA-A-12-067, 2002-Ohio-3949, § 61
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(16 year-old); State v. H.H,, 10th Dist. No. 104P-1126, 2011-Ohio-6660, % 12 (17
year-old); State v. Rufan, 10th Dist. No. 97APA03-389 (Dec. 16, 1997), *¥11 (14-
15 year-olds). Thg Eighth District’s focus upaﬁ “force necessary tq facilitate the
ac;[” also ignores the fact that “the statute fequires that some amount of force must
be proven beyond that force inherent in the crime itself.” Clark, 2008-Ohioe-33 58;
at 17, Dye, 82 Ohio St.3d at 327, The statute requires that the victim submit to .
the sexual contact by force or threat of force. R.C. 2907.05(A)(1). T his requires
more than “force necessary to facilitate the- act” but force or threat of force
- gufficient to overcoine the will of the victim. Eskridge, 38 Ohio St.3d at 58-59.
{950} Since the Eighth Distriet’s interpretation of the element of force in
sleeping-victim cases “fails to recognize the requirement that the force or threat of
' force must be sufficient fo overcome the will of the victin,” it blurs the distinction
between sex offenses requiring force and sex. offenses not requiring force. State V.
Henry, 3d Dist. No. 13-08-10, 2009-Ohio-3535, § 32, The Genexal Assembly has
provided specific criminal offenses to protect victims, like S.D., “whose ability to
resist * * * is substantially impaired because of a * * * physical conc_litioﬁ” or who
submnit because they are “unawere that the act is being committed.” See R.C.
2907.02(A)X1)(c); 2§07 05(AX(5); 2907.03(A)3). The Court of Appeals has

concluded that sleeping is a ‘physical condition’ that substantially impairs a

victim’s ability to resist for purposes of rape in violation of R.C. 2907.02(A)(1))(c).
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Graves, 2007-Ohio- 5430 at § 22, citing State v. Younger, 8th Dist, No, 86235,
2006-Ohio:296; State v. Wright, 9th Dist. No. 03CA0057~M 2004- 0h10-603 q6;
HH, 201 1-Ohio-6660, at § 10. For the same reason, an offender may also be
convicted of conunitti-ng gross sexual imposition against & sléeping victim under
R.C. 2907.05(A)5). See id, Similarly, an offender may be ‘convicted of .
committing sexual battery or sexual imposition against a sleeping victim under
R.C. 2907.03(AX2), (3) or R.C. 2907:06(A)(3). Henry, 2009-Ohio-3535, at § 33,
citing State v. Lfnds‘dy, 3d.Dist. No. 8-06-24, 2007-Ohio-4490; State v. Antoline,
© 9th Dist, :No. 02CA008100, 2003-Ohio-1130; Wright, 2004-Ohio-603; State .
Byrd, 8th- Dist. No. 82145, 2003-Ohio-3958, § 23. By diminishing R.C.
2907.05(A)(1)’s element of force to. mete manipulation of a sleeping victim’s
body or-clothing, the Eighth District uswps the General Assembly’s -power ‘to-
define and codify criminal offenses and to treat offenders differently depending . '
upon the nature of their condugt,

{51} As a final matter, we note that our decision here is not governed by
State v. Futon and Henry wherein divided panels of this Court reversed gross
sexual imposition convictions for insufficient evidence of force or threat of force.
3d Dist. No. 2-06-35, 2007-Ohio-6704; 2009-Ohi0-35l35. The victim in Euton
was a 14-year-old boy who was awake during a portion of the sexual confact.

Likewise, the record in Henry demonstrated that the victim, a girl attending
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college, was awakened during the night by the defendant’s hand near her pubic.
area and told the dcrfcndant, who she thought was her boyfriend, “no” five times
before she was finally aBle to push the defendant out of her bed. In-both cases, the
victim was awake and consciously awaxe of the sexual contact, Unlike "rhe victis
in Euton and Henry, S.D. was asleep duting the enfire time the sexual contact -
occurred—>5.D.’s feﬁr and duress occurred after the sexual contact occurred when.
she realized what Wine had done.

{952} While we abhor. the defendant’s conduct, our review of the
applicable law concerning the element of force leads us to conclude that the State
presented insufficient evidence that Wine COlInlpﬁH‘ed $.D. to submit to tﬂe sexual
contact by force. or threat of force. Nevertheless, the evidence presented was
sufficient to prov;e beyond a reasonable doubt that Wine committed the lesser-
included offense of sexual imposition-in violation of R.C. 2907.06(8)(1). State v.
Staab, 9th Dist. no. 04CA008612, 2005-Ohio-3323, § 7 (sexual imposition under -
R.C.I 2907.06(AX1) is Jesser included offense of gross sexual imposition under -
R.C. 2907.05(A)(1)); State v. Cecl%um, 7th Dist. No. 99 CO 74 (May 8, 2001), at *
3-4 (same). “[A]n appellate court ‘[can] modify a verdict where the evidence .
shows tﬁat the appellant was not guilty of the crime for which he was convicted,
but is guilty of a lesser included offense* * *.’” State v. Cobb, 153 Ohio App.3d

541, 2003-Ohio-3821, § 7 (lst Dist.), quoting State v, Vanhorn, 8th Dist, No.
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44655 (Mat. .31,_ 1983); App.R. iZ(B), The evidence demonstrated beyond a
reasonable doubt that Wine had sexual contact with S.D., who was not his spouse,
and Wine knew that the sexual confact was offensive to S.D. or was, at least;
reckless in ‘thét regard. R.C. 2907.06(A)(1). Therefore, we vacate Wine's
conviction for gross sexual itposition in violation of R.C. 2907.05(A)(1) and
~ remand this case for the trial court to enter a finding of guilt for the lesser-included
offense of sexual impogition in violation of R.C. 2907.06(A)(1) and to sentence
Wine for that offense. |

{953} Wine’s first _assignment of error is, therefore, sustained to the extent
expressly stated herein.

Assipgnment of Exror No. VII

The appellant was denied his constitutional right to effective

assistance of counsel when the appellant’s trial counsel failed to

protect appellant’s rights at trial. '

{€54} In his seventh assignment of errox, Wine atgues that he was denied
effective assistance of counsel when counsel elicited testimopy from the victim on
the r—;legnent of force, He further argues that trial counsel was ineffective for
failing to prepare for trial on lesser-included offenses, failing to argue a lack of
force for purposes of the Crim.R. 29 motion, failing to object to the prosecutor’s

inappropriate remarks during closing argument, and failing to utilize a polygraph

e%;pert.' g
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{955} A defendant assexting a claim of ineffective assistance of counsel
must establish: (1) the counsel’s performance was deficient or unreasonable under
the circumstances; and (2) the deficient performance prejudiced the defendant.
State v. Kole, 92 Ohio St.3d 303, 306 (2001), citing Strickland v. Washington, 466
U.S. 668, 687, 104 S.Ct. 2052 (1984).

{456} In order to show counsel’s conduct ﬁasdeﬁcient ot aneasonable,
the defendant must overcome the presumption that counsel provided competent
representation apd must show that counsel’s actions were not trial strategies
promptea by reasonable professional judgment. Strickland, 466 U.S. at 687,
Counsel is entitled to a strong ?1"esu1npﬁon that all decisions fall within the wide
range of 1'éasor,1able professional assistance. State v. Sallie, 81 Ohio St3d 673,
675 (1998). Tactical or strategic trial decisions, even if unsuccessful, do not
generafly constifute ineffective assistanée. State v. Carter, 72 Ohio St.3d 545, 553
‘ (1995). Rather, the extors complained of must amount to a substantial violation of
counsel’s essential duties to his client, See State v. Brad?ey, 42 Ohio St. 3d 136,
141-142 (1989), citing State v. Lytle, 48 Ohio St.2d 391, 396 (1976)

{457} Prejudice results when “f]:;ere is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been

different.”” Bradley, 42 Ohio St. at 142, citing Strickiand, 466 U.S. at 691. “A
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reasonable probability is a probability sufficient to undermine gonﬁdence n the
outcome.” Bradley, 42 Ohio St.3d at 142; Strickland, 466 U.S. at 694,

{458} Since we bave’ -alr.c.a?dy' dotermined that the State presented
insufficient cvidencé that Wiﬁe purposely compelled the victim to submit to the
sexual contact by force 61' threat of force and that the prosecutor’s remarks were
petmissible, we cannot conclude' that Wine was denied effective assistance of
counsel on these grounds. Fm”chgrmore, the failure to call an expert ;and instead
rely on cross-examination does not constitute ineffective assistance of counsel,
State v. Nicholas, 66 Ohio St:3d 431, 436 (1993). Counsel’s decision to -forgo
lesser-included offenses is also a matter of tral strategy and, thefcfore, not
ineffective assistance of counsel. See Staie v. Clayton, 62 Ohio St.?.d 45 (1980);
Carter, 72 Ohio St.3d at 558. |

{9159} Wine’s seventh assignment of error is, therefore, overtuled,

Assignment of Error No, VIII
“The appellant was denied due process and a fajr trial as the
errors committed by the trial court, the prosecutor, and the

appellant’s trial counse] combined to deny the appellant of a fair -
trial. '

{960} Iu his eighth assigﬁment of error, Wine argues that the combined

effect of all the errors in this case denied him a right to a fair trial.
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9161} Although we found prejudictal error to Wine m his first assignmeént
of errar, we cannot find cumulative error in this case since we failed to find any
error in his remaining assignments of error. State v. Garner, 74 Ohio St.3d- 49 64
(199_5).

{462} Wine’s eighth assignment of error is, therefore, overruled,

{1163} Since the State failed to present evidence of force or threat of force
sufficient to overcorﬁe the will of the victim, we vacate Wine’s conviction for
gross sexual imposition in violation of R.C. 2907.05(A)(1). Nevettheless, since
the State presented sufficient evidence on. the lesser-inchided offense of sexual
imposifion in violation of R.C. 2907.06(A)(1), we remand this case for the trial
court to enter a finding of guilt and to sentence Wine for that offense.

- Judgment Vacated and
Cause Remanded

SHAW, .J. and WILLAMOWSKI, J., coneur.

filr



IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT
AUGLAIZE COUNTY

STATE OF OHIO,
PLAINTIFF-APPELLEE, CASE NO, 2-12-01
Y.

DOUGLAS J. WINE, JUDGMENT
ENTRY

DEFENDANT-APPELLANT.

This matter comes on for determination of Appellant’s motion for
reconsideration of this Court's opinion and final judgment, and Appelles’s
memorandum in opposition to the motion.

Upon consideration. the Court finds that the motion fails to raise any erxox
in the decision or any issue not properly considered in the first instance. See
Garfield Hts. City School Dist. v. State Bd. of Edn. (1992), 85 Ohio App.3d 117;
Columbus v. Hodge (1987), 37 Ohio App.3d 68. The issues yajsed . Appellant’s
motion were fully considered and theré was 1o error in any part of the Couit’s

AUGL JHZE COUNTY
COURT décianE Maordingly, the motion is not well taken.
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It is therefore GRDERED that Appellant's motion for reconsideration be,

aitd the same hereby is, denied.

m% f! ' -_! 3
L i, 8 N M e

7{ YUDGES

DATED:  AuGusT 7, 2012
/hlo
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